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This short article is a criticism of Kunhiramax Kairv. AnnaJatUy1 * 3, the decision of a 
single Judge, Mr. Justice EL Sadasivan. There can be no doubt but that his judg
ment met the needs of justice; /The woman, who?© fight jo maintenance had been 
challenged by a man who had kept ,ljcr as his wife for several years and who had 
begotten a child on her,,and who Ij-ad recognised her as his wife and his jehild as 
legitimate, was certainly morally entitled to be jmaintaincd'by him, and the learned 
Judge, in upholding the Magistrate’s order, di<J. what apy right-thinking man would 
have wished him to do. But technically the Revision was wrong. And the Indian 
law should be reconsidered, so that a better slate of affairs may be. arrived at; 
If, as I contend, Sadasivan, J.’s, decision was incorrect in law, but right, jn morals, 
the case ofAnnakutty convicts the Indian law of error. Let us look into the matter.

Marriages between .Christians, and Hindus, take place, quite often,, And it is 
of no use for upper-class Hindus, whether, ip Madras JJity or in New Delhi, to say 
that “ such people ought not to exist, it is better that we ignore .them ”. There 
arc castes, of which the best known is that of the Nadars, amongst whom marriages 
between Christians and Hindus are common. Admittedly, the majority provide 
no practical problem, because one of the spouses is converted1—though even there- 
an attempt is made sometimes to contend that the conversion was not complete or 
effective in law. When Christians arc converted to Hinduism for this purpose, and 
the union is accepted by the caste, the matter is not worth- scrutiny, and in practice 
the sincerity of the conversion, and its relation Jo public policy, is not entered into.*. 
The fact that Pakistan might, in similar circumstances, take a very different view* 
is. neither-here nor there, for Pakistan is not a secular State.

1. (1967) K-L.T. 24 : (1967) M.LJ. (Crl.) 160.
2.. A recent and typical case li Seethalakshnl v. Ponnaswamy, IX R. (1966) 2 Mad 373 • 

.(1967) 2 MJtiJ. 334 : 80 M.L.W. 13.
3. Mhd. Muiiaflxur Rahman v. Mrs. Rina Kkana, P.LD. 1967 Dacca 652. Compere Mira 

Deri v. Aman Kumari. A.I.R. 1962 M.P. 212 (profession of a religion is a formality) It permits a 
Christian and a non-Christian to marry in the forms prescribed by the Act itself In 1892 the 
"Legislature believed that marriage between a Christian and a non-Christian was utterly 
outside scope of the Act of 1872. This is made abundantly clear by the provisions of the Marriage 
Validation Act IT of 1892, which actually-penalises any person licensed under section 9 of the Act 
if hp performs any such marriage (section S) : i,e., fuch marfiagpe must bo performed nnrW Part* 
I and EH of the Act of 1872, of not under the Act. ■
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We arc concerned here with marriages between Christians and Hindus in, 
which neither spouse was converted prior to the marriage, and each retained his or 
her religious affiliation. I think most readers would agree that India being a secular 
State it is high time that if there is (astherc certainly is) a problem here there ought 
not to be one. As matters stand we have the personal law system, so that the 
Christian wife of a Hindu will have no rights against the Hindu at Hindu Law 
iitiW the Hindu Law itself recognises the marriage as valid. Alongside this particular 
situation there is the Indian Christian Marriage Act, 1872, which permits non- 
Christians to marry Christians; and there is the Special Marriage Act, 1954, which 
permits Indians of any religion or none to intermarry. The argument often heard 
is that sipcc^ we have these - two statutes there should be po problem,, since the 
spouses can get thcijjTfiarriagcs registered under either of thcmr and if they arc not 
intelligent enough to do this, they deserve no consideration. But what of their issue?" 
Should they have been more, intelligent in choosing their parents ? I am afraid the 
difficulties of the couple who actually marry under Hindu rites, one of them being 
at the time a Christian, must be investigated in their own interests and in the 
interests of their children,' • -' ' -

t ■ Hpointed out in my Religion, Liao and the State in India *, that the Hindu Marriage- 
Act, >1955, left it completely uncertain whether Hindui who married Christians 
under Hindu riteS" and ceremonies would be governed in matrimonial matters and 
otherwise by the Hindu" Law. I had made the'same objection in my earlier book, 
Hindu Lain, Rost and Present, but the onty reaction was that a reviewer duly noted the 
fact*,- Jxl rAy 'Introduction to Modern Hindu Law 1963*, I dealt'with the topic very 
briefly, but a reviewer somewhat nastily declared that I was'completely wrong.4 5 6 7 
I fear he himself did not know the-Hindu Law on the subject.

' - The position is that the Hindu Marriage Act provides for marriages between any 
two Hindus ; and since it docs not contemplate marriages between Hindus and 
Christian^ the overriding ’ section applies. The previous law is only abolished so
lar as the Act of 1955'makcs provision, and the previous law 'remains in force so 
far as it is not inconsistent with-the Act’s provisions (section 4). From this it is- 
evident that if a marriage between a Hindu and a Christian under Hindu rites was. 
valid at Hindu Law before 1955, it remains so still. But the" matrimonial regime 
will not necessarily be that laid down in the Hindu Marriage Act, except in so 
far as Justice, Equity and Good Conscience so provide, until (that is to say) the non- 
Hipdu spouse is converted to Hinduism, whereupon (I apprehend) the matrimonial 
reliefs set out in the Hindu Marriage Act would be available to them. But the 
reader will object : what is the use of this supposition, since the Indian Christian 
Marriage Act in-the clearest teriHA provides that a marriage between a Christian, 
and a Hindu not registered in accordance with’ that Act is void? This requires 
careful scrutiny. ‘ ■ '

4. London (Faber), 1968, page 342.
5. S. Varadachariar at The Hindu, Sunday, 23 February, 1938.
6. At para. 262.

■ 7. S S.Kigam at Law Quarterly JReriew, April, 1965, page 315. I had never heard of 
Mr.S.S. Nigam until I read his detailed and curiously-pitched review of my book, and I have 
never heard of him since apart from two article* on the development of Hindu Law.
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I think we should commence with the Indian Christian Marriage Act. The 
position revealed is exceedingly unsatisfactory. Section 4 of that Act provides that 
“ every marriage between persons, one or both of whom is or arc a Christian or 
Christians, «h«11 be solemnized in accordance with the provisions of the next follow
ing section ; and any such marriage solemnized otherwise than in accordance with 
guch provisions shall be void.” If this were to be taken literally the position 
would be ’ as described by Napier, J., in his order of reference to the Tull Bench in. 
In re, Kolandaw*luB:

“If this section is not to be so read (Le., as not referring to marriages purporting 
to be solemnized in accordance with usage amongst Christians) it would follow; 
that the Legislature in 1872 has declared void all marriages according to caste 
custom between a Hindu and a Christian, with' the necessary result that the 
children arc illegitimate and cannot acquire rights of property. I very much, 
doubt whether the Legislature intended to interfere in this manner with Hindus 
nmnng whom marriages arc regulated by caste custom.”

Sadasiva Ayyar, J., in the same order of reference* said ,
“ If the word ‘ solemnize ’ as used in the Act merely means ‘ celebration ’’ 

'(including celebration with Hindu or Mussulman 1 rites), the Act cannot be said 
, not to violate the principle of religious neutrality followed’ almost without cxccp- 
, tion by the Indian Legislature; a violation which visits followers of religions other 

than the Christian with very severe criminal penalties for doing acts not prohibited 
by those other faiths. A construction which .credits the Legislature, with such 

• .violation should, if possible, be avoided. A Sunni Mussulman male, and a male 
of one. of several ’ of the Shiah sects can validly marry according to his law in, the
permanent form and with Muhammadan rites a ‘Kitabia’,............... If section 68
of the Christian Marriage Act be interpreted as widely As has been done in Qjue* 
Empress v. Tohan10 and Qjteat Empress v. Paul11, a JKhazi who performs a .marriage 
between’ a Mussulman male and a Christian female according to Mussulman rites 

’ is liable to the punishment of transportation for ten years. Whereas a Christian 
minister or Marriage Registrar who performs a marriage with Christian rites or 

vthc declaration ceremonies mentioned in section 51 between a . Mussalman 
■mak. and a Christian female is.hot subjected to any such penalty- and performs a 

- perfectly lawful and pvid act. It may be said ’that when section 4 declares that 
a marriage ‘ solemnized ’ otherwise than in accordance with section 5 between 
two persons though one of, them alone is. a Christian is void, the Legislature 

’ does interfere with the Mussalman religion and the additional imposition of 
criminal penalties of a severe nature on such ’solemnization by the latter 
section 68 docs not, in principle, carry the interference further.”

In spite of these sensible remarks the decision of the Full Bench was that when a 
Hindu purohit solemnizes a marriage between a Hindu and a Christian (he of 
necessity could not be appointed a Marriage Registrar, not being a Christian) he is 
guilty of an offence under section 68 of the Indian Christian Marriage Act, 1872.

8. (1917) I L.R 40 Mad. 1030 at p. 1032-33 : 33 Ml L 113 at 115.
9., Ibid atp. 1035.

10. (1892) ILR. 17 Mad. 391-
II (1896) I.L.R. 20 Mad. 12. In fairness one should point also to the obiter remarks of 

Shephard, J., at Queen Empress v. Fischer, (1891) I.L.R 14 Mad 342,361 :1 MLJ 458 and the- 
opinion of the Legislative Connell, expressed in the Bangalore Marriaees Validating Act (XVI of 
JSW (preamble).
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The judgment of the Court included the words, ' Under that Act all marriages of 
■Christians must be performed, on pain oj nullity, in one of prescribed forms The 
reasoning was that the whole history of the legislation, in England and then in India, 
was to prevent clandestine marriages. The reasoning is hardly sufficient to support 
that conclusion, which, though at first glance entirely supported by a literal inter
pretation of section 4, is obiter and was not required for the decision of the question, 
which was that of the purohitis guilt. To be weighed along with the Madras we 
have the Allahabad and Bombay views. They too do not deal with our question 
•directly, and provide only sidelights upon it. But both in Emperor v. Maha Ram11 

smdmSaldanha v. Saldanha1*, the learned Judges agreed with observations in Madras 
that the validity' of marriages was not the chief concern of the Act of 1872, and 
opined further that the Act was not intended to operate to the prtjudicfc of personal 
laws except as to matters of form. In the Allahabad ease, the' circumstances in 
which were not utterly dissimilar with those of the South Indian situations with which 
1 am concerned now, the Judges expressed great doubts whether the Legislature could 
have'intended to prohibit, or render void, marriages performed in a non-Christian 
form and valid by customary law. ' These arc only opinions, though. entitled to 
great weight, because common sense is behind them. In Sm, Swapna Mukherjee v. 
Basanta Ranjan Mukherjte1*, which was a bigamy prosecution, the husband was 
acquitted because the Court assumed that his alleged conversion to Hinduism was 
not valid and that therefore his marriage to a Hindu woman by Hindu rites was not a 
valid marriage, wherefrom he could not be guilty of bigamy. . So strict an interpreta
tion suited a criminal ease of that description. But where their Lordships go on to 
say, without citation of authority, that .a Christian cannot marry a Hindu under 
Hindu rites and ceremonies they takp as established some thing which the law has not 
yet determined, and though hot obiier this expression of opinion could conceivably 
be per incuriam. To make matters worse we shall see that whcn.it comes to proof 
•of celebration of marriage for the purposes of applying section 488 of the Criminal 
Procedure Code, the Courts have not insisted upon -actual proof; thus it docs not 
follow that the marriage is V void” if one cannot show that it has been performed’ with 
all due regard for the “ prescribed forms ” hdddown in the Act. , However, I must 
■emphasise that the law had not (until our instant Kerala decision) gone so far as to 
dispense with proof of ceremonies conforming to the Act when there was proof that 
■ceremonies inconsistent with the Act were actually performed: that is quite another 
matter. ’ >

Thus, taking into account the Madras Full Bench decision,- and the equally 
obiter opinions in Allahabad and Bombay, and the unsupported judicial opinion in 
Calcutta in more recent times, the legal position in Malabar as left in In re, 
Eolandmoelu11, in 1917 is this : —

(1) Irrespective of the validity of any marriage solemnized under the provi
sions of the Act of 187a ; and

(a) irrespective of the validity of any marriage solemnized under non- 
■Ohristian rites between two parties one of whom only is a Christian (an issue which 
■was not thrashed out thoroughly in the Full Bench judgment) ;

(1918) I.L.R. 40 AH. 393.
(1929) I.L.R. 54 Bom. 288.
AJ.R. 1935 Cal. 533.
(1917) I.LR. 40 Mad. 1030 : 33 MXJ. 113. ' : v

12.
13.
14.
15.
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(3) it is a penal offence to celebrate a marriage ceremony purporting to 
marry a Christian and a non-Christian otherwise than in strict accordance with 
the Act (the severity of the penalty depending upon the gravity of the offence) ;

(4) but it remains not finally decided whether a customary marriage between. . 
a Hindu and a Christian under Hindu rites is valid as a marriage, the general infer
ence left after reading In re Kolmdawlu1B-a being that it is not. In an area of 
India governed by Madras authorities that inference prima facie rules until a deci
sion to another effect is obtained from the High Court.

What docs Hindu Law say upon all this ? In Mrs. Chandrsmam Dubey v. 
Ram Shankar Dubey1*, the matter was gone into thoroughly and it was held that 
Hindu Law raised no objection to a marriage between a Hindu and a non-Hindu 
under Hindu rites. This need not be doubted. The dharmasastra rules do not 
contemplate a marriage between a Hindu and a non-Hindu of a sacramental,. 
samskara type ; but it is dear that the dharmasastra never exhausted the whole 
Hindu Law of marriage, as even an elementary knowledge of legal history would 
confirm. In Rajammal v. Mariyammal1T, it was held, following the Dubey case1*, 
that there is no rule of Hindu Law which forbids the subsistancc of a marriage one 
of the parties to which is a non-Hindu. The leamcdjudgc pointed to the ideals of 
the secular State and, rightly, held that the marriage was valid. In the Dubey case1* 
the couple did marry under the Act of 187a, and the problem had been about the 
rights of inheritance of the issue.

At this point the reader may ask, why was the Indian Christian Marriage Act 
section 4, not referred to in the case of Rajammal1,1? The answer is simple. That 
Act was not introduced into Mysore State until 1st April, 1951, under the provisions 
of section 3 of the Part B States (Laws) Act, IH of 1951. The marriage between 
the Hindu male and the Christian female, valid at Hindu Law, took place before 
that date.

Thus we arc in this position, that marriages in parts of India where the Indian 
Christian Marriage Act was not in force (and is still not in force) at the relevant time 
the ceremonies we arc discussing were not' criminal offences and the marriages were 
(and are) valid if in accordance with caste usage and custom- But as soon as the 
Act was introduced (for in the greater part of India it has been introduced) the 
discrimination the learned Judges in Madras complained of actually ■ came into 
effect. Yet, the fact that celebration of such a marriage will be a crime docs not 
determine whether the marriage is really “ void ”. Such an anomalous situation is- 
well known to all India. Several marriages {e.g., .child marriages) which it is a. 
crime. to procure or celebrate arc unquestionably validl

While I prefer the Allahabad view and deplore the decision in In re Kolandaia- 
velulg-a as did the learned Editor of ihc Madras Weekly Notes at the time (1917 
M.W.N. 184-185), I am bound to take notcofit, and so arc the judiciary in the 
Malabar area of Kerala. Perhaps one day the Supreme Court will iron out this- 
tangle. May be the, contemplated Code of Family Law will arrive sooner. 
Meanwhile we cannot expect the High Court of Kerala to proceed as if there were 
no problem when the case is between persons domiciled in the Malabar area, who- 
were subject to the Act since 1872. 1 ' 1 - —

13.-* (1917) I.LJl. 40 Mad. 1030: 33 M.LJ. 113,
16. AdJL 1951 All. 329 : (1930) A1U-J. 932.
JJ. AJJL 1954 My5. 38.
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Now in Kunkiramm Hair v. Annohitty11, the wife <■ applied under section 488 
of the Criminal Procedure Code, and the husband denied the validity of the 
marriage. As we have seen, there were abundant materials which supported his 
previous belief that he was validly married to her. In June, i960 the couple 
were married simply and solely with rites such as arc recognizable as rites appropriate 
to tic marriages of Naira. The husband urged that the ceremony was void under 
the Indian Christian Marriage Act. He was entitled to do so, relying purely and 
simply (though dishonestly) upon the wording of section 4. He did this because he 
and his wife belonged to Malabar, were married at Calicut and had their matri
monial domicile in Malabar. The order petitioned against was that of the Muruiff- 
'Magistratc of Manan toddy. Had the spouses belonged to the Cochin area or the 
Travancorc area it would have been another story, since the Indian Christian 
Marriage Act was never introduced there1*. The learned Judge said,*0

“ We are not very much concerned in this ease as to whether the marriage
between the respondent and the revision-petitioner was solemnized under the 

‘ provisions of the Indian Chris tain Marriage Act. For the purpose of section 488,
Criminal Procedure Code, it is enough if the respondent satisfies the Court that
she has been treated by. the revision petitioner as his wife.”

And the learned Judge refers to an Orissa ease which docs not entirely bear him out 
(it was between two Christians 1), and to which we shall turn presently.

If this were to be correct (it is not) we should have in modem Indian law 
two standards by which to asscssec matrimonial status. We have the validity of 
marriage as established by the personal, law of the spouses, or the personal laws of 
the two spouses where these differ (a matter of some doubt in this instance) ; and 
we have an od hoc validity for the purpose of the Criminal Procedure Code. This 
cannot be right. The Criminal Procedure Code, cannot authorise the Magistrate 
to treat as married two spouses who do not have the capacity to marry ; where the 
marriage could not have taken place ; where any actual marriage de facto- cannot 
have been valid de jure; or where it has actually been declared null and voidl This 
last point, which is obvious had to be established in Gooindaswtam Mudalucr v. Muiku- 
Ukshmi Ammol*1: “Where there is a finding as to the status of the parties that there 
was no relationship of husband and wife between them, by a civil Court, it would 
obviously bar a criminal Court from entertaining a petition under section 488 of 
■of the Code.”

The law on these points, it is submitted, is as follows. The burden of proof of 
the subsistence of a valid marriage lies upon the applicant wife ; Meadekam V, 
PoongaDtnemmol* *; older uncontradictcd authorities to the same effect; Pwa Me v. 
S*n HU**, JVafooK v. Ma Then Tin**, A definite finding that the applicant

18. (1967) KXT. 24 : (1967) MXJ. (Cri.) 160.
19. The section read* "It extend to the whole of India (except the territories which, immedia

tely before the 1st November, 1956 were comprised In the states of Travancore-Cochin, Manipur and 
Jammu and Kashmir). See Civil Court Mammal (M.LJ.) Vol. I (1959), page 636. Manipur 
In foot t£u received the Act as a result of the Part C States (Laws) Act, XXX of 1950: The Miscel
laneous Personal Laws (Extension) Act, XLVIII of 1959, did not extend the Indian Christian 
Marriage Act, 1872, to any territories.

20. (1967) K.L.T. 24, 25 : (1967) MXJ. (CW.) 160.
21. (1966) 1 MXJ. 208 : (1966) M.LJ. (Crl.) 179.
22. AXR. 1934 Mad. 323 : 66 M.LJ. 543.
23. AXR. 1914 Low. Bur. 266.
24. AXR. 1914 Upp. Bur. 30.
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is the husband’s wife must be recorded if the validity of' the • relationship is cbalp| 
Icngcd. Only legally married wives arc entitled to maintenance, and the High Court 
will interfere if the -Magistrate awards maintenance without-justifying his action by 
a finding as to the relationship : A, T. Laksfani Ambalam v. Andiammal**. In many 
such eases the man contends that the woman is only a concubine and that no valid 
ceremony ever took place. Such questions must be decided by the Magistrate in 
ins own Court: Mu Mangli v. Ganda Singh* 1, Ml. Gang a Devi v. Ram Samp*, appro* 
ved in Mathura Bat v. Aft, Marachoo Kutr3. If the 'question is whether the couple, 
lived as man and wife or as a man with his concubine, and if no evidence as to the 
XQarria6c i* •forthcoming,, the Magistrate is not compelled, as a civil Court is in, 
restitution eases, to demand strict proof of the marriage ceremony. The prestimp- 
tion raised by-several years of open and tontinuous cohabitation, accepted by the 
■community as a marriage, and confirmed by the birth of issue taken generally as 
legitimate, will suffice and the Magistrate may proceed upon that basis alone ': 
K.JJB. David v. NUsmom Devi*, (a marriage between Christians in Orissa, pur
porting to have taken place in conformity with the Indian Christian Marriage Act 
inay be proved from cohabitation and repute, fqr strict proof of the ceremony, 
e.g.y the qualifications of the minister, maybe impossible and unreasonable); Saiish 
Chandra Sen Gupta v. Gharu Bala1; Bogie MangaU v.. Applama6; Parvathy Ajranal y. 
Gopala GoundarT (saptapadi omitted); -Veeraraghava Gramani v. Bpnwnammal 
{presumption held) *; Gopal v. Gopal (presumption rebutted)*.

Where the marriage is challenged by the husband upon a ground which is 
plainly intelligible to the Magistrate, or the High Court acting in revision of his 
order, there is no objection to the validity’s being tried by him or by the High 
Court ; Afamvkam v. Foongavanammal10 (marriage between sub-castes valid at -Hindu 
Taw though unknown to custom)11. ’ Where the marriage was iregular but not 
invalid, the order under section 488 must be made, even though the personal law 
shows that .such marriages ought not to take place, and the Magistrate may take 
judicial notice of the difference between irregularity and nullify; Aftung Balkan v« 
'MaSan1*.;,Conallyv.Gonallylt.

Where, on the other band, the husband contends that, though he lived with 
the applicant as his wife, they could not have been validly married because of some 
abstruse point of personal law, upon which rulings are not readily to hand (they were 
as in our instant case), the Magistrate may award maintenance, and his order may be 
terminated or vacated if and when the husband succeeds in a declaratory suit or a

25. A.I.R. 1938 Mad. 66 : (1937) 2 MiJ. 885..
1. A.I.R. 1932 Lab. 301.
2. A-I.R. 1939 Lah. 24.
3. A-I.R. 1946 Pat. l76. '
4. A-I-R. 1953 Qriaa 10.
5. A-I-R. 1962 Tri. 61. ' .
6. A.I.R. 1932 Cal. 866 : I.L.R. 59 Cal. 1257.
7. (1956) 2 M.LJ. 468. ' r
8. AI.R. 1955 Mad. 3194 (N.U.C)
9. AI.R. 1955 (Pimj.) 1039 N.U.C, - - - ...

10. 66 MU. 543 : AIJR. 1934 Mad. 323.
11. AI.R. 1934 Mad 323 : 66 MXJ. 543.
12. AJ.R. 1939 Rang. 207. ' ‘
13. AIR- 1931 Pat- 213 : 133 I.C. 175. Where, however, the personal law or,laws utterly 

forbid the marriage, as in Claudia Jude v. Lancelot Jude, I.L.R. (1945) 2 Cal.,462, marriage under 
the Act of 1872 it void, notwithstanding compliance with its forms.
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petition for nullity in the civil Court: EJ5. Hath Das v. S. Dassiia-a ; Salish 
Chandra Sen Gupta v. Cham Beda14.

Now in many cases the personal law includes the right of divorce otherwise 
than by decree. It is notorious that a husband’s divorce of his wife under Muham
madan Law operates to put an end to her rights under section 488, and he can 
exercise his right to divorce her even in his answer to her application. The Magis
trate has no jurisdiction to ignore this divorce. Similarly, many castes h^ve 
customary divorces, and the husbands claim that the wife has already been divorced* 
In one very strong ease the High Court held that the Magistrate should have awarded 
maintenance under section 488 though at one time the wife was living with the 
husband’s brother as if she were his wife and so had raised the presumption that 
she had been divorced. But it was1 hot proved on the husband’s behalf that he 
divorced her under Hindu customary law, nor that any panchayat hadmet to dissolve 
the marriage or to recognise its dissolution by him ; Babu Jfandan v. Mt, Puma1*.

In conclusion I am under the impression that in Kunhiramaa Nair’s cast1*, 
the-learned Judgeshould have taken notice of the invalidity of the marriage (since, 
whatever we think section 4 of the Indian Christian Marriage Act ought to mean, 
an authoritative opinion of the Madras High Court was available to him), 
should have set aside the Magistrate’s award—even though that would have been 
hard on the hapless reputed wife. If he believed that theiaw of Travancorc-Cochin 
applied, he should have taken issue as to domicile, and the question would have been 
argued and recorded. It evidently did not apply, and the Act of 187a went to the 
root (or must have appeared to.go to the-root) of the marriage. True, strict proof 
of marriage is not always required, but where the marriage is denied upon the 
ground that no prescribed ceremony took place,;but rather that a non-prcscribtd 
Ceremony took place, and this is not contested by the wife, the whole question 
of “ marriage by repute ” falls to the ground. It is well known that solemn taking 
of women as concubine* is an institution of Hindu usage, with which the Anglo- 
Hindu Law has failed to cope adequately. On the whole section 488 of the Criminal 
Procedure Code, has enabled many second-class marriages to count as marriage*, 
for the summary protection of discarded women : and that is probably consistent 
with public policy. The best way, one would think, of teaching men not to tnk*- 
women in forms ostensibly matrimonial but actually and intentionally as initiatory 
of concubinage is to nail them under section 488, But this argument is not enough 
to rescue the decision of Sadasivan, J., from technical inaccuracy.

. Had the. learned Judge been properly served .by Counsel he would, I surmise, 
have submitted the question to a Full Bench in the Kerala High Court, Had 
this been done the discrepancy between Malabar law and Travancorc-Cochin 
law would have been ventilated, and some Kerala legislation would have resulted. 
The Kerala Legislature has tidied up so many comers of the confused personal 
laws of Kerala that this surmise seems quite reasonable. ■ .

Meanwhile let us devoutly hope that section 488 will not be allowed to create 
a new matrimonial status, called by a special name so that we have “Hindu 
marriages, Muslim', Jewish, Christian, Parsi, and Special marriages, and a flnnl 
category ' Section 488, Criminal Procedure Code,-.marriages,’,” That would really 
be intolerable. ----------- _

13-a. (1937) 41 Cal.W.N. 898.
14. A.I.R. 1962 Trip. 61. • •-
15. A I.R, 1926 All. 426.
16. (1967) K.L.T. 24 : (1967) M.LJ. (Cri.) 160.
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r APPEALS IN RENT CONIROL EASES. ^ ~ : '

T. S. Sotramahian, Advocate, Tiruchy.
If the Madras Kent Control Act had originated from a benign feeling to amelio

rate the tenants from the exploitation of landlords, as building accommodation, 
became more and more scares in course of time, one would have thought that the 
working of the provisions in the Act would be compatible with equity, and parity 
with other enactments. That, it is not absolutely so, is best illustrated by the time 
limit prescribed for preferring appeals. That is to say, that whereas in almost under 
all other Acts of civil nature the time allowed for filing of appeals against the 
judgment in thc original Courts is 30 days, in Kent Control eases it is only 15 days. 
It some times happens that if an aggrieved party'—generally a tenant'—os in the 
majority of eases it is only a proceeding for eviction by the landlord'—by sheer 
inadvertence or lassitude believes that as in other civil eases the time for appeal 
available would be 30 days, he would'have to riic for his ignorance, in howsoever 
good faith it might be. It seems to be a little bit strange, why when one'wants to 
do real good to the tenants, as a class, by the Act, the effect of it is sought to be 
crippled by the cutting down of the time for appeal to only 15 days as against 30 
days in other ease*.

A valuable right of appeal ought not to be curtailed or stifled by restriction of 
time in rent control eases alone, more so as at the present juncture when the condi
tion of tenant vis-a-vis landlord instead of becoming better has only worsened. 
The enlargement of appeal time to 30 days will serve the landlords also equally 
as well if they prefer. I hope the authorities concerned would rectify the defect.

' i .>

^ J—2
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AL STATUS OF OUTER SPACE.
By

V. G. GoewAMi, U.A., LL.M., Advocate.
The impact of scientific and technological developments has considerably 

•changed the thinking of the people of almost every nation. Some years ago, it 
■was beyond the imagination of human mind that a day would come when men 
•from earth might visit other planets. The credit goes to the Space scientists who 
have been constantly engaged in projects towards direct planetary activities. The 
nature of the recent developments and projects indicates shift towards such activities. 
The aim is to explore the Moon, Mars and Venus1-*.

It is remarkable that expectation to land man on the Moon by the end of 1969 
has been realised.

The Apollo-i 1 mission had a fitting dimaT on 24th July, 1969 when the men 
who left their mark on the Moon returned to the Earth in full view of a global 
television audience.

The fascinating arena of Outer Space has given birth to many problems in 
the relations of nations on the earth. The launching of earth satellites and space' 
rockets has had its indirect effect on International Law. A new problem has 
come to existence, that is the Law as to interplanetary space. *-4 According to Dr. 
■Q. W. Jcnks* to determine the legal status of Outer Space is one of the. immediate 
problems.

The present article is an attempt to -study the problem to determine the legal 
status of Outer Space in' its different aspects. The main questions in this regard 
arc: what is the definition of Outer Space ? What is the legal status of Outer Space? 
Whether Outer Space, Moon and other planets are in the category of ‘ Res JftUvu' 
■or ‘ Rjs Communis Omnium Whether there is a legal vacuum in regard to Outer 
Space, if not, what law is to apply to such field ?

The precise definition of Outer Space depends on the precise definition of 
Air Space on which a subjacent state extends its sovereignty. As an exact definition 
of ‘ Air Space ’ is not formulated and as yet the exact boundary between Air Space 
and Outer Space has not been determined'by the States, difficulty to rb-flne Outer 
Space is a perplexing question to be solved.

But efforts are being made in this sphere. The Committee on the Peaceful 
Uses of Outer Space unanimously adopted to report to the General Assembly 
•during its eleventh session held between 15-18th October, 1968. Regarding the 
future work of the Legal Sub-G}remittee, the Committee expressed the hope that 

1----------------------------------------------------------------- ------------------------------------------ —
1-2. A rt Csabafl a ad Savita Rani, ‘ The Law of Celestial Bodies’, 6. LJ.LL. (1966), page 

195.
3-4. G. Oanltskaym, ‘Legal Aspects of the Conquest of Space’—Review of Contemporary 

law, December, 1960, page 51.
5. ‘Common Law of Mankind’, page 388-401.
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the a^yGotBHUtt'rf iMwtfd to mate more progress,;a^ jccomipeiidcd.
tiiat i tfftrtuj^rrfet- ALl y j to complete its work , on the, completion of a
■convention on me liability for damage caused from launching objects into Outer 
Space and other subjects including questions relating to the definiti 
Space and the utilization of. Outer Space and Celestial Bodies.CAMPUS

Although the Outer Space is a new-comer to legal termj^qlb^j^cverthci^^^^?^, 
it has drawn the attention of International Lawyers to the rfeed to’framh rnlCSlb—^ ^ 
regulate activities of States in Outer Space. So far as the dcflnjtiok^f t5utt'f‘S{5S£c“j)Av- , 
is concerned, there is an urgent need but whatever definition rr a y^eVn^iip it 
be an agreed one. It may be submitted that Outer Space bcgiM^Smj^ffie^ISt^ 
where it is possible to place a satellite into orbit. I pN /

■ The question has been raised about the legal status of Outer Space arm varit 
theories have been proposed. Some argued that Outer Space, the Moon and other 
planets arc in the category of ‘ Res NuIUms ’ which would permit appropriation by 
State* through methods which might be those based on traditions established on 
earth, or by new arrangements more suitable to space. Some have argued that 
appropriation of Space between heavenly bodies is impossible or at least improper,
-Some others urged that space and planets arc in effect for perpetual use of alL 
Another group advocate* that space and the heavenly bodies arc not subject to 
appropriation or control by individual States. Yet another argument is that ‘ Res 
Eormunis Oiwiuon ’ or ‘ Res Extra Comnercium ’ - must be subject to international 
control to prevent the misuse of the areas in question and danger and damage to 
other persons or nations.

As International Law regulate* the conduct of State* towards each other, it 
will continue to do so wherever intercourse between states occurs, whether on innH, 
■on the high seas, in the Air Space, or in Outer Space. The above principle was 
■explicitly recognised by recent unanimous resolutions of the General Assembly 
■stating that principles of the Charter of the United Nations and International 
Law will apply in Outer Space. The Resolution 1721 (XVI) commends to the 
States for their guidance in the exploration and use* of Outer Space, the following 
principles:T

(a) International Law including the Charter of United Nations applies to 
Outer Space and Celestial Bodies.

(b) The Outer Space and Celestial Bodies arc free for exploration nnd use 
by all States in conflrmity with International Law and are not subject to national 
appropriation.

Another important resolution has been adopted by the General Assembly 
known as ‘the Declaration of Legal Principles’ consisting of nine important para
graphs. It was adopted on 13th December, 1963. The principles enunciated in 
"Resolution 1721 (XVI) have been re-affirmed with Slight language modifications. 
In these principles, there arc also provisions with respect to the liability of States 
for damage caused by their space vehicle*.8 ;

1----------------------------------------  ----------------------------------- -----------------------------
6. U. N. Monthly Chronicle, November 1968, pp. 27-28.
7. General Assembly Resolution 1721 (XVI), 20th December, 1961, Year Book of United 

Nations, 1961, pages 35-36.
- 8, U. N. Doc. A/Roso/1962 (XVm), 13th December 1963.

^^^963, page 101.
Year Book of United Nations,
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Tbc &ct that the States do not claim sovereignty over Outer Space docs not 
give rise to the existence of a legal vacuum, in the sense-thgt thcrc .exists a gap in 
law concerning that area over which States do not claim sovereignty, as several 
representatives felt that there were as yet no legal norms in existence governing 
occurrences in Outer Space and that Outer Space was a judicial vacuum. This 
appears from the statements made by the representatives of Austria, Chile, Italy and 
Yugoslavia*.

No doubt the situation is so novel and unprecedented that it would be fruitless 
to attempt to translate the whole corpus of International Law and to apply it mechani
cally to Outer Space, without any distillation or process of refinement. The appli
cable law may be difficult to formulate in precise detail, but it cannot be argued that 
law has no relevance at all in this context. The Netherlander Schurmanh argued 
that the general principles of law recognised by civilized nations must be applicable- 
even now to relations of nations in Space.10

All universally accepted rules of International Law, that is,: inadmissibility 
of the use of force in solving international disputes, non-injury of foreign citizens 
and their property, Governmental responsibility for the activities of their represen
tatives, etc., apply to the Cosmos as well. The presence or abcncc of separate 
specialized legal systems corresponding, for example, to International Maritime 
Control, cannot abolish the generally recognized principles of law prevailing in 
our time wherever peoples arc active on land'or sea or space.11

Mr. Zhukov also pointed out that undoubtedly it is on the basis of generally 
recognised principles of International Law and above all the principle of peaceful 
co-existence of States with different social and economic systems, that the new 
branch of law, the Space Law will be formed.1 *

According to Mr. Becker, the U. N. Charter provisions, specially for example. 
Articles i (4), 2 (4) vand Article 51, etc., may be extended to Outer Space.' In the 
•ame way the Statute of the L C. J., juridical equality of access to the resources of 
Outer Sp^cc, respect for territorial sovereignty and integrity and the right of self- 
defence may, be applied to Outer Space.1*

On the same footing Osnitskaya pointed out that in the event of improper use 
of Cosmic Space, any State has a right to take the measures permitted by .modern 
International Law, including in the event of armed attack through space, measures 
of individual or collective self-defence as provided for in Article 51 of the United 
Nations Charter.11 ‘ '

The freedom of Outer Space inevitably invites comparision with freedom of bigb 
•cas by analogy to the,principle of,freedom of the open seas, which beyond the limit 
of territorial waters and special martitime zone do not belong to any one and are

9. U. N. Doc. A/Cl/S. R. 982, pages 8-10) 989, page 5, 990 page 5.-
10-U. N. Doe. A/Cl/S. R. 987, page 2. ' ' •“
11. Korovin, ‘ International Status of Cosmic Space'’,Reprinted in ‘ Symposium’ page 1070. 

(A Symposium was arranged for the use of Committee on Astronautical and Space-Science 
(U. S. Senate) by-Legislative Reference Service, March, 1961, hereinafter citedas ‘ Symposium

12. ‘ Conquest of Outer Space and some Legal Problems of International R^intlnm
International, Affairs (Moscow, 1059) pages 18-19. . . ,

13. ‘ Major Aspects of the Problems of Outer Space,’ Reprinted in ‘Symposium’ page 400.'
14. * International Law Problems of the Conquest of the Space’, Repr Intcdln ‘ Symposium. ’ 

age 1072.
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in general use by all nations; the upper atmosphere—can likewise be considered a 
zone of open air in general use by all nations.18 This typp of anology has been 
■emphasised by earlier writers.

Dr, Jenks observed : “ Space beyond the atmosphere of the earth presents a
much closer analogy to the high seas than to the air space over the territory of a 
State.1.4” 1

’ - r, •

The underlying principle determining both the status of high seas and Outer 
pace is that o£‘ Res Communis Omnium.’ If this analogy of seas is used prudently 

it can be a Snore useful depository for formulating the laws of Outer Space. A 
number of other analogies suitable for the development of a law of Outer Space 
includes the Antarctica Treaty and whole body of Air Law'.17

. According td Mr. Becker1* Article 4 (a) of the Antarctica Treaty is relevant' 
which is as under; ’

“ No acts or activities taking place while a treaty is in force shall constitute 
a basis for asserting, supporting or denying any rights’ of sovereignty in Antarctica; 
No .new claim or enlargement of an existing claim to territorial sovereignty in 
Antarctica shall Be asserted while-thc present treaty1 is in force.14”

The above discussion suggests that the problem of determining the legal status of 
Outer Space has drawn the attention of International Lawyers of almost all 
countries. As Mr. Lincoln P. Bloomfield observed, " In Outer Space the problem 
i« already before the Nations. It will become achtc when the • first mnn from the 
earth sets foot on the moon, predictably within this decade. What' ground rules 
should govern the status of the Moon and the planets in the light'bf all this ?”*°- 1

Several legal principles have beep suggested b^ contemporary writers. Dr. 
Jenks defines space beyond the atmosphere as ‘ Rts Extra Commerchah' incapable 
of appropriation by projection of territorial sovereignty.- He 'proposed that 
sovereignty over unoccupied territories beyond the earth as well'as title to natural
resources be vested in the United Natidns.41 ..........

Mr. Bloomfield opines that the higt seas analogy is a logical and useful one, 
but at the same time is more complex than it appears,' Nevertheless .the analogy’ 
is sound and should undoubtedly be applied to Outer Spare as a whole.44

' concept (hat Space is ‘ Res NuBi^s1 and therefore is subject to acquisition 
was rejected by several U. N. spokesmen whp termed tijc appropriation of space and 
heavenly bodies impossible or at least improper.44 Other respresentatives seemed 
to insist that Spay, the Moon and other celestial bodies were owned44 or belonged11

15. Zadorozhnyi, The artificial Satellite* and International Law,’ Reprinted In ‘Symposium’
loc. dt.,.page 1049. _ __

16. ‘Common Law of Mankind,’ page 388.
17. J. F. Mcmahon, ‘Legal Aspects of Outer Space’, B. Y. I. L. 1962, page 338. ‘
18. ‘Major Aspects of the Problem* of Outer Space,’ loc. dL, page 402. ’
19. Antarctica Treaty, signed in Waihington, 1st December, 1959.
20^gTl10 Prospects for Law and Order, Outer Space : Prospect* for VTsn «nd Sodety (1962),

21. Common Law of Mankind, page 388. "
22. The Prospect* for Law and Order*. loc. dt, page 138.
23. Comment* by the representatives of Australia, Philippines, U.N. Docs. AAT/SR; 986.

page 9, 991, page 6 and 992, page 3. - ’
24. Veneznla, U. N. Doc A/CI/SR. 990, page 2. ’ ’
23. Iran U. N. Doc. A/CI/SR. 988, page 7.
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or were the common domain1 or the common property,1 3 of the world or of all 
nations or of all peoples.

The Canadian representative suggested that the whole Outer Space might 
belong to the world as a whole, and that jurisdiction over space and its contents may 
properly vest in the United Nations.8 9

The view that control of Outer Space should be vested in the United Nations- 
seems to hold good. Dr. Jenks observed “ It would be entirely fitting that the 
control of activities in space should be regarded as a world responsibility and every 
effort should be made to explore and apply such a solution of the problems from the 
earliest stages of development. Legislative authority over such activities might be 
regarded as vested in the General Assembly of the United Nations acting through. 
or on the advice of somebody specially composed, on-the analogy of the International 
Atomic Energy Agency to give an appropriate measure of influence to States in. 
a position to make a positive contribution to the exploration of Space.”4 * 6 A 
similar view appears to have been taken by Mankicwicz also. Precisely on acgouijt 
of multifarious difficulties presented by the definition, .of rights'in Outer Space 
many delegates both at the First Commission of the 13th session of the U. I*!,' General 
Assembly and the Ad. hoc Committee, have advocated the creation of a U. N - 
Specialized Agency witjh exclusive powers to regulate and control all activities 
iii Outer Space which would be placed under its absolute authority.*

The suggestions proposed above have, to some extent,’ been imp^rqcpt^d by 
the Space Powers. - Professor G, Q,. Ghristol observed:,“.This has bfen portrayed, 
in the Political legal policies of States possessing either • space rcspurccs pr space 
prospects. It has been .the approach at the international decisional level, where 
since 1958, the United Nationshas'become the major instrumentality for the, advance
ment of Intemational Spacc Law principles and rules.*” : ( “

It becomes, therefore, dear that Outer Spactj is not beyond the reach of law. 
It may, however, be submitted that the ‘ Res Gommtrcmm ’ nature of Outer, Space 
and Celestial Bodies has been the dominating international legal .principle in this 
respect. Learned writers opine that this is the ohly legal principle to which both, 
the United States and the Soviet Union haw officially .committed themselves, 
because the principle expresses the colmmoh cohsent of the mankind;7

One ‘-may- appreciate the provisions of Spice Treaty8 concluded inIi966. 
The proposed control of thc'Gencral Assembly Has, however, bedn recognized, as it 
provides that the nature, conduct, locations and the result of space activities should, 
to the greatest extent feasible and practicable, be madeJenov/n tojthe Secretary- 
General of the United Nations for disseminating fhcpi. and to the public and, the 
International Community.*' ' 1

1. Greece, U. N. Doc. A/Cl/SR, page 4.
2. E.I. Salvador, U. N. Doc. A/CI/SR, 992, page 3. , ' . ' .
3. U. N. Doc. A/CI/SR, 989, page 9. See alto Howard !. Taubcnfeld, ‘ The United Nations- 

Consideration of the Status of Outer Space’ 53, AJ.I.L. 1959, pages 400-405.
4. * Comm on Law’of Mankind pages 393-3^4.
3. R. H. Manklewlcz, ‘Legal Regime and Conditions for the use of Space Vehicles.’ Review

er Contemporary Law, December, I960, page 4l). -
6. ‘ Space Stations A lawyer’s point of view’ 4,1. J. I. L. (1964), page 488.
7. Imre Csabafl and Savita Rani, loc. dt., page 223.
8. ‘Treaty Concerning the Exploration of the Moon and other Celestial Bodies’ 

Intemationl Legal Material, Yol. V, November, 1966, pages 1109-1112.
9. American Reporter, 21st December, 1966, page 1.
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To curb any aspirations on the part of any state which may be inclined to assert 
individual authority in Outer Space, the Treaty prohibits any type of national 
appropriation in Outer Space, a provision which makes Outer Space ‘ Res Com- 
minis Omnium ’ unlike the air space over the territory of a State.10

The awareness among nations that space activities in a legal vacuum would. 
lead to a gradual erosion of the above principles is manifested in the stipulation 
that activitcs in the exploration and use of Outer Space including the moon and 
other celestial bodies shall be carried out in accordance with International Law 
including the U.N. Charter.11

However, many principles of International Law as they arc today, e.g., those 
concerning appropriation of unclaimed territories, and provisions of U. N. Charter^ 
e.g., those concerning the use of force in certain exceptional circumstances like: 
self-defence, cannot and should not be made' applicable to Outer Space; on the 
other hand, an elaboration or clarification of the exact principles that arc applicable 
to Outer Space would havc been too premature' and inadvisable in the present; 
state of space technology, when many things about Outer Space still remain to be 
known. Suggestions to define those-principles were made during deliberations- 
but were not accepted,11 ■

, , ' -, , r>

'" ' So one has only'to conclude that what is applicable to Outer Sp^ce ,is not; 
International Law and the U. N. Charter in toto, but only those principles and rule? 
consistent with, the principles embodied in the present treaty. Thus there remains 
no legal vacuum in Outer Space. The essential thread which rups throjigh the 
fabric of the present treaty on the subject is, as envisaged in its various provisions,, 
the idea of international co-operation in space activities,1* ,

The treaty is a,marked success in this .field, nevertheless, it is proposed that'fl. 
Specialized Agency should be established voting powers in it-to control activities 
in Outer Space, and Celestial Bodies under the supervision of the General Assembly- 
of the United Nations, , The legislative powers should be regarded as vested in the 
General Assembly which may formulate rules and principles with the help of the 
Legal Sub-Committee on the Peaceful Uses of Outer Space,

The laws relating to Outer Space arc under consideration and they arc gradually ■ 
fairing shape. It would be proper to recall that a conference has been convened, 
at Vienna between 14-27 August, 1968. The General Assembly on 20th December, 
1968 unanimously commended the results of the conference on Exploration and. 
Pcaccful Uses of Outer Space, welcomed the decision of the Committee on the Peace
ful Uses of Outer Bpacc to examine various proposals for U. N. activities in this 
field, reaffirmed the common interest of mankind in further space exploration for- 
pcaccful purposes, welcomed the entry into force on 3rd December, 1968, of the 
agreement on the Rescue of Astronauts, the Return of Astronauts and the Rctuiri. 
of Objects launched into Outer Space; approved the establishment by the Outer- 
Space Committee of a working group to study and report on the technical feasibility 
of communication-by direct broadcast from satellites; and endorsed the sending ofT

10. M. Chandra Shekharan, ‘ The Space Treaty7, IJJ. L, Jan. 1967, page 65.
11. ‘The Space Treaty* (1966), Article 3.
12. M. Chandra Shekharan, loc. dt, page 63.

^ 13. Ibid., page 62.

T
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£ group of scientists to Mar Ghiquita, Argentina, to report on the eligibility of a 
.station there for United Nations sponsorship.1* *

As the Committee began its debate on 17th December, 1968 the Chairman of 
the Committee declared that the second decade of Space Exploration had begun 
.and within a few days men would be orbiting the moon. The permanent interest 
of United Nations lay in the peaceful utilization of the scientific and technical 
.achievements in the exploration of Outer Space for the benefit of all mankind. It 
-was with that purpose in mind that the United Nations had convened an Inter
national Conference in Vienna.' The conference had examined the practical 
"benefits of Space exploration and the opportunities available to non-space Powers 
for international co-operation, - with special relevance to , the needs of the 
.developing countries.18

The USSR representative said that the agreement on the rescue and the 
-return of astronauts was of great importance, as was the proposed convention on 
liability for damages which might be caused by objects launched into space. The 
-Outer Space Committee should now make every effort to have.the convention apply 
.not only to damages on earth and in the air but also in Outer Space. The 
USSR had great interest in such items as the definition of the concept of Outer 
Space, the rose of Outer Space and celestial bodies14.

The United States believed that the liability convention must provide a way 
-of resolving a dispute on a claim which both the claimant and the launching State 
were not able to resolve. A dissatisfied claimant State shduld be able to invoke the 
jurisdiction of a impartial tribunal with power to decide on an amount for which a 
launching State 'might be held liable. SUch a provision was essential if the liability 
-convention''was' to be successful.1T 1 '

The Indian delegation hoped that the space Powers would accept reasonable 
^solutions in thc.lcgitimate interests of the victims of damage, so that a meaningful 
•convention on liability could be concluded.18 '•

The-above discussion shows that efforts arc being made to formulate principles 
rto meet future situations. It is cicpcctcd that the legal Sub-committee would be 
mblc to define the concept of Outer Space.

I

14. U- N. Monthly Chronicle, Jan. 1969, page 62.
15. Ibid., page 62.
16. Ibid., page 63.
17. Ibid, page 65.
,18. Odd., page 66,
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THE EXTENT OF ‘ UNDUE INFLUENCE’ BY MINISTERS 
IN ELECTIONS 

By
C. P. Barthwau* *

An attempt has boon made in the present paper to study as to how far a Minister’s 
participation in an election campaign to farther the prospects of a candidate belonging 
to his party would amount to ‘ undue influence’. Minister’s participation in an 
election campaign may take varied forms. He might address public meetings, malm 
several promises to electorates for the redress of their grievances if they voted for 
his party’s candidate, issue a whip to the members of his party to vote for the party 
nominee or issue an appeal, etc.

The Representation of the People Act, 1951, defines ‘ undue influence ’ in the 
following manner :

Section 123 (2) Undue influence, that is to say, any direct or indirect inter
ference or attempt to interfere on the part of the candidate or his agent, or of any 
other persons with the free exercise of any electoral right ;

Provided that—
(a) without prejudice to the generality of the provisions in this clause any such 

persons as referred to therein who—■
(0 threatens any candidate or any elector, or any person in whom a candidate 

or an elector is ihterested with injury of any kind including social ostracism and 
excommunication or expulsion from any caste or community ; or

(ii) induces or attempts to induce a candidate or an elector to believe that 
he, or any person in whom he is interested, will become or will be rendered an object 
of divine displeasure or spiritual censure,
shall be deemed to interfere with the free exorcise of the electoral right of such 
candidate or elector within the meaning of this clause ;

(i) a declaration of public policy, or a promise of public action, or the mere 
exercise of a legal right without intent to interfere with an electoral right shall not 
be deemed to be an interference within the moaning of this clause.

Undue influence, as defined in the above, clause, i.e., clause (2) of section 123 
is very wide in terms and includes four different forms of interference, viz. direct 
interference, indirect interference, direct attempt to interfere and indirect attempt to 
interfere. It is nowhere laid down that such interference should be by the method 
of compulsion. It includes such interference or attempt to interfere by any method. 
It definitely includes the measure of inducement where there will be no compulsion 
at all, although the inducement must be of such a powerful type as to leave no free 
will to voter in the exorcise of his choice. But oven though the definition in clause 
(2) of section 123 is wide in terms it cannot take in mere canvassing in favour of a 
candidate at an election. If that wore so, it would be impossible to run democratic 
elections.

■ ------ ■■ -

* Lecturer in Political Sdcncc, Lucknow University.
^ J—3



18 Tfifc kAtttlAS LAW JOtBNAL. [1970

Sub-Clause (a) of Clause (2) shows what the nature of undue influence is, though 
it does not cut down the generality of the provisions contained in clause (2). Where 
any threat is held out to any candidate or any elector, or any person in whom a 
candidate or an elector is interested and the threat is of injury of any kind including 
social exclusion and excommunication or expulsion from caste or community, that 
would amount to interference or attempt at interference with the free exercise of an 
electoral right and would be undue influence. Again, where a person induces or 
attempts to induce a candidate or an elector to believe that he, or any person in whom 
he is interested, will become or will be rendered an object of divine displeasure or 
spiritual censure, shall amount to interference or attempt at interference with the free 
exercise of an electoral right and would be undue influence. The above explanations 
are merely illustrative. It is difficult to lay down in general terms where mere can
vassing ends and interference or attempt at interference with the free exercise of an 
electoral right begins. That is a matter to be determined in each case, but there can 
be no doubt that if what is done is mere canvassing, it would not be undue influence. 
As sub-clause (b) of clause (2) above shows that, a declaration of public policy or a 
promise of public action, or the mare exercise of a legal right without intent to inter
fere with an electoral right, shall not be deemed to be interference so as to amount 
undue influence. Thus legitimate propaganda, explaining the party’s manifesto 
and view point does not certainly constitute undue influence. All influence cannot be 
said to ba undue as the law cannot strike at the existence of due influence. It is only 
the abuse of influence with which alone the law can deal Influence cannot bo said 
to be abuse because it exists and operates. Legitimate influence, for intstance, 
the influence of political party as a whole, cannot be called undue influence.

Reference may be made to the Presidential and Vico-Presidential Act, 1952, 
which also declares undue influence as a serious offence. The election of a candidate 
is liable to bo set aside by the Supremo Court under section 18 (1) (a) of the said Act, 
if the Court is satisfied that “ the offence of bribery or undue influence has been 
committed by the returned candidate or by any person with the connivance of the 
returned candidate.” Sub-section (2) of section 18 lays down that ‘ undue influence’ 
would have the same meaning as in the Indian Penal Code. The definition of ‘ undue 
influence ’ as given in section 171-C of the Penal Code is more or less in the same 
language as in section 123 (2) of the Representation of the People Act, referred to 
above, except that the words “ direct or indirect ” have not been ustd in the former 
definition to indicate the nature of interference.

We shall now refer to cases under the election law and see how election tribunals 
and law Courts have looked at the matter while considering the scope of the words 
‘ undue influence ’ ;

In Rai Bahulur S.N. Stnha v. Amulyadhone Roy1, the Election Tribunal was 
asked to determine whether by issuing a whip on the day of election, requesting 
members to cast their preferences in a particular order, the leader of a political party 
who also was the Chief Minister, could be said to have exercised undue influence. 
The Election Tribunal held that the leader of a party was entitled to use his influence 
as a leader and ho could not be deprived of that right because he happened to be a 
Minister. The issue of a whip of that kind was thus held to be no more than canvass
ing in favour of the candidates of the party to which the leader or the Chief Minister 
belonged.

1. Son, Si. & Poddar, M.G»—''Indian Election Casoi’ (Bombay, 1931) page 188.
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In Tinge Gowda v. Shivananjappa *, it was alleged that the Chief Minister and 
and several Ministers toured extensively throughout a constituency and carried on 
election propaganda by means of speeches, holding out promises and threats and there
by brought undue influence to bear on the electorate to exercise their franchaise in 
■favour of the respondent. The Election Tribunal rejected the allegation and held 
that a loader of a political party was entitled to declare to the public the policy of the 
party and ask the electorate to vote for his party without interfering with any elec
toral right and such declarations on his part would not amount to undue influence 
under che Representation of the People Act. The fact that such a leader happened 
to be a Minister or Chief Minister of a State would make no difference. It was 
further observed in that case that the law cannot strike at the root of due influence 
and under the law of election only undue influence is forbidden. The leaders of a 
party will be deemed to exercise their duo influence if they asked the electorate to 
vote for their party candidate, even if they happened to be Ministers.

In Amirchand v. Surendra Lai Jha*, it was held by the Election Tribunal that 
Ministers were prominent members of the party and in that capacity they were 
entitled to address meetings and to tell people what their party had done and what its 
programme was and to ask them to vote for the candidate set up by their party and 
such action of the Ministers could not bo held to amount to exercising undue influence. 
It merely amounted to canvassing by the Ministers in favour of candidates belonging 
to their party. It was further added that there was no law in India prohibiting the 
State Ministers from taking part in canvassing votes for others. The State Ministers 
wielded considerable influence, and when they canvassed, they used that influence. 
But the influence could not be called undue influence for the law does not prohibit 
canvassing by Ministers and it was not illegal for them to use their influence.

In Mast Ram v. S. Iqbal Singh & others4, it was held that the legitimate exorcise 
of influence by a political party or an association should not be confused with undue 
influence. If a political party passed a resolution of support to a candidate and asked 
its members to vote for him, it would only be a legitimate exorcise of influence. 
It was further held that Ministers in their capacity as members of their party were 
entitled to address meetings and to tell people what their party had done and what 
its programme was and to ask them to vote for the candidate set-up by their party. 
Such action of the Ministers cannot be held to amount to exercising undue influence. 
In Radhakrishna Shukla v. Tara Chand MaheshwarB, the Election Tribunal held that 
even whore Ministers conducting an electioneering campaign promised to the people, 
who put their grievances before tb m during the campaign, generally to redress their 
grievances, it could not be hold that there was exercise of undue influence and their 
promise merely amounted to a promise of public action, which would not be for the 
benefit of merely those who voted for candidates of their party but for the public as 
a whole.

In N. Sankara Reddl v. Tashoda Reddy*, it was held that the fact that the leader 
of a political party who was also the Chief Minister of the State, had written letters 
to the members of his party would not amount to undue influence. Further the
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Tribunal hold that it was only whore a Minister abused his position for furthering the 
prospects of the candidate belonging to his party that undue influence might arise. 
Whore a loader merely used his influence in the form of canvassing for candidates 
of his party there would bo no question of undue influence.

In Dr. T.S. Parmar v. Eira Singh’’, the Judicial Commissioner of Himachal 
Pradesh hold that a leader of a ‘ political party’ was entitled to declare to tho public 
the policy of the party, and ask the eloctoiate to vote for his party without interfering 
with any electoral right and such declarations on his part would not amount to 
undue influence.

In Trlloki Singh v. Shivrajwatt Nehru & others7 8 9, the Election Tribunal was 
asked to determine whether a Minister’s participation in election by way of canvass
ing or attending election meetings amounted to undue influence. The Tribunal 
held that the right to canvass must be conceded to bim as the leader of the political 
party which had a majority in the Legislature and which had to maintain that majority 
in order to function effectively. If Ministers had a right to vote and stand as candi
dates they alsc had a right to canvass for themselves and for other candidates set 
up by their party. However high the status of a Minister might be and however 
great might be the influence which he commanded, if he only solicited votes and tried 
to persuade the electors to vote for a candidate in whom he was interested and asked 
them not to vote for any other candidate or to remain neutral and did nothing more, 
he could not be said to have interfered with the free exorcise of the electoral right of 
the voters. In Jayalakshmi Devama v. Janardhan Reddi*, the Andhra Pradesh High 
Court hold that where candidates contested elections on the basis of their affiliation 
to a particular political party, there was nothing intrinsically wrong in Ministers 
canvassing support for their party candidates. This did not, however, mean that 
Ministers were entitled to use their official position in any manner for furtherance of 
the prospects of their party candidates or otherwise act in a manner not consistent 
with the Representation of the People Act. It was further hold that a Minister 
merely by reason of his office did not suffer from any disability in this behalf; equally 
by virtue of his office, ho did not enjoy any special privilege. He had the same rights 
and obligations as any other citizen. It was also hold that in their capacity as leaders 
of their party, they had to explain to the electors the policies and programmes which 
they sought to enforce and one way of doing that was to ask the electors to vote for 
those who wore pledged to support them and their policies. In Baburao Patel v. 
Dr. Zakir Hussain10, delivering the judgment of. the Supreme Court Wanchoo, C.J., 
observed that the Prime Minister was also one of the leaders of the Congress party. 
As a leader of that party tho Prime Minister was entitled to ask the electors to vote 
for the candidate belonging to the Congress party and the fact that she was Prime 
Minister made no difference to her right to make an appeal of this nature. Further, 
it was held that a Minister who was also the Chief Whip of the party exercised due 
influence in writing letters to the members of his party to present themselves in a 
particular place on tho day of election and to vote for their party’s candidate. There 
was nothing improper in members of the party being told in course of canvassing 
that it would bo better if they only marked their first preference and not any other

7. (1958) 16 EX R. 45.
8. (1958) 16 E.L.R. 234.
9. (1958) 17 E.LX. 302.
10. (1968) 2 S.CJ. 490 : A.T.R. 1968 S.Q, 904.
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preference in a system where voting was by a system of single transferable Vote. Such 
request or advice in the opinion of the Court, did not interfere with the fioe exercise 
of the electoral lights, for the electors still were free to do whatever they desired 
inspite of the advice. Similarly, the visit of Ministers to State capitals to canvass 
for their party’s candidate could not amount to undue influence. Finally, the Court 
said that there could be no objection if the loader of the party indicated to the members 
of his party how to vote in order to ensure that votes may not become invalid. 
Further if the leader of the party indicated to the members whom to vote for he was 
merely canvassing with his own party-men to support the candidate of the party. 
The mere fact that the person who canvassed was also a Chif Minister, did not mean 
that he was exorcising undue influence. Once canvassing was permissible it followed 
that if a leader of the party asked members of his party for whom to vote he was 
merely canvassing. The voting was after all secret and every elector was free to 
vote for whosoever he liked, even though he might have been asked by leader to vote 
for a particular candidate.

Democracy presupposes the existence of political parties. "Where there are 
political parties, each of them will try to capture every elective office in the system 
of Government. It, therefore, becomes the duty of every member of the party 
including Ministers, to canvass for a candidate set up by their party. Moreover, 
Ministers continue in office till they command the confidence of the majority of the 
house which is elected by the people, i.e.. Homo of the People at the Centre and. 
Legislative Assemblies in States. To keep themselves in majority they have to see 
that in elections a candidate belonging to their party is elected to the House. They, 
therefore, have to keep contact with the electorates and participate in elections for 
mustering support for their party’s candidate. It is because of these reasons that 
there is no prohibition in India on Minister’s participation in an election campaign. 
The decisions have, consistently, hold that it is open to Ministers to canvass for 
candidates of their party standing for elections. Such canvassing does not amount 
to undue influence but is proper use of Mmistor’s right to ask the public to support 
candidates belonging to the Minister’s party. It is only where a Minister abuses 
his position as such and goes beyond merely asking for support for candidates 
of his party that the question of undue influence may arise. But so long as the 
Minister only asks the electors to vote for a particular candidate belonging to his 
party and puts forward before the public the merits of his candidate it cannot be said 
that by merely making such request to the electorate the Minister exorcises undue 
influence. The fact that the Minister’s request was addressed in the form of what is 
called a whip is also immaterial so long as it is clear that there is no compulsion on 
the electorate to vote in the manner indicated in that whip.
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DELEGATED LEGISLATION : AN INTRODUCTION.
By

Brahma Bharadvaja-

With, the emergence of the Welfare state, the functions of a modem Government 
and Legislature have immensely increased. Legislation has become more complex 
and technical also. A consequence of this development is the growth of rules, 
regulations, bye-laws, schemes, and orders issued by various administrative depart
ments under authority received from Parliament. This typo of legislation is called 
r delegated legislation’ and its purpose is to supplement the parliamentary law. The 
Committee on Ministers’ Powers has defined the term delegated legislation ihus : 
“Delegated legislation may mean cither the exercise by a subordinate authority, 
such as a Minister, of the legislative power delegated to him by Parliament, or the 
subsidiary laws themselves passed by Ministers in the shape of Departmental 
regulations and other statutory rales and orders V’ This typo of law-making power 
is delegated, and should be distinguished from the original*. The legislative 
authority under a constitutional law cannot be treated as delegated ; it is original, 
This power may bo plani-opUentiary though not sovereign. Htnce laws enacted by 
the Indian Legislatures before 1950, or the bye-laws of a municipality are not 
examples of delegated legislation.

Willis has defined delegated legislation differently. According to him : In 
essence the laying down of a general rale is legislation and delegated legislation is 
the best name for the process when carried out by an inferior at the command of the 
superior1 2 3. This definition, therefore, implies that the delegate is inferior to the 
delegator, and that ho acts at the command of the latter. It may, however, bo noted 
hero that the delegated power is subordinate to the original power of Parliament, but 
a delegate is not necessarily inferior to the delegator. For example, when Parliament 
delegates power to the Crown, the Crown cannot be hold inferior to Parliament, 
though the delegated power of the Crown is inferior to that of Parliament. Further, 
delegation does not imply a command. In most of the cases it is discretionary 
and of an enabling nature.

Various reasons have contributed to the growth of delegated legislation. As 
noted above, consequent to welfare state, the legislative function of Parliament has 
increased. This increase has put a considerable pressure on the Parliamentary time. 
The Legislature has little time to discuss and enact bills in detail. It, therefore, has 
to resort to the practice of enacting skeleton legislation leaving the Government to 
provide the details. Further, the subject-matter of legislation to day is very often 
of such a technical nature as cannot bo effectively discussed in Parliament. It is, 
therefore, considered proper to leave technical subjects to the discretion of the 
Government. Further, it is difficult for Parliament to provide for all contingencies

1. Report of the Committee on Ministers’ Powers, page 15, para. 2.
2. Griffith, Constitutional Significance of Delegated Legislation, Michigan Law Review, Vol. 

48, June, 1950, pages 1079, 1080.
3. Willis, Parliamentary Powers of the English Government Departments, page 49.
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Delegated legislation permits a certain amount of flexibility and elasticity in the field 
of social legislation and facilitates adoption and adjustment of law to the new cir
cumstances at the exigency of the hour, which may be difficult through the cumber
some parliamentary process.4 5 6 To summarize, delegated legislation is justified 
where matters concerned require specialized, urgent or recurrent attention ; but 
where it goes beyond these matters, it loses its justification. *

Classification.
Delegation of legislative power may be classified as unconditional, conditional 

or contingent. In the case of unconditional delegation, the exercise of the delegated 
power is not subject to any conditions. Such delegation is often contained in the 
following phrase : “ The Central Government ” may, by notificationiu the official 
Gazette, make rules for carrying out the purposes of this Act*. On the other hand, in 
conditional delegation the exorcise of the delegated power is subject to certain condi
tions or determination of some facts. Section 17 (2) (xix) of the Medicinal and Toilet 
Preparations (Excise Duties) Act, for example, authorises the Central Government 
to exempt any dutiable goods from the whole or any part of the duty levied under 
this Act where in the opinion of the Central Government it is necessary to grant such 
exemption in the interest of the trade or in the public interest.

A legislation is contingent if it provides controls and. specifies that they are to 
go into effect only when a given administrative authority finds the existence of con
tingencies defined in the statute7.

In this case the delegated discretion is limited to ascertain that the conditions 
and contingencies specified in the statu e exist, and, on the basis of which, to bring 
the statute into operation. Section 3 (1) of the Railway Companies (Emergency 
Provisions) Act of 1951 is an example of contingent legislation; under section 4 the 
Central Government may apply the Act, if it is of opinion (a) that a situation has 
prejudicially affected the convenience of the persons using a railway administered 
by the company to which the Act is intended to apply, (b) that it has caused serious 
dislocation in any trade or industry rising the railway, or (c) that it has caused serious 
unemployment amongst a section of the community. Further, it may apply the 
Act when in its opinion such a course is ‘ necessary in the national interest ’. Under 
section 12 it may terminate the operation of the Act when its purpose is fulfilled.

The term ‘delegated legislation’ should bo distinguished from subordinate legis
lation. Delegated legislation implies that the legislative power is delegated by 
Parliament, whereas the element of ‘delegation’ is not necessarily present in all sub
ordinate legislation. Subordinate legislation may be issued under an Act of Parlia
ment or under the Constitution. In the first case it is delegated legislation also 
but not in the second. Articles 98, 148 and 309, for example, authorize the Pre
sident to issue rules. These rules being issued under the Constitution are not 
delegated legislation, but since they are subject to Parliamentary legislation, they

4. Reasons for justification have been analysed by various scholars; for example, Committee 
on Ministers' Powers, Section D, para 11, pages 51-53. Select Committee on Delegated Legislation,

para 10; Allen Law in the maldng, page 521.
5. The arguments based on paucity of time of Parliament and technicality of subject-matter are 

often exaggerated, and It is, therefore, not desirable to apply them universally. Allen, Law in the 
making, footnote at page 551; Law and Orders page 181; WaDdand, Parliamentary Control over 
Delegated Legislation in Northern Ireland, Public Administration,. Autmn, 1955.

6. Section 16 (1) of the Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954.
7. Hart Administrative Law, page 154-
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are subordinate. Hence ‘subrdinate legislation is’ a wider term than ‘delegated legis
lation ; all delegated legislation is subordinate, but all subordinate legislation is not 
delegated.

Forms of Delegated Legislation.
In Britain the term ‘ delegated Legislation ’ excludes prerogative orders-in-Council 

and other forms of legislation under the royal prerogative, because such power to 
legislate is inherent in the crown. But, if an Act delegates legislative power to the 
crown, the legislation so made comes under the category of delegated 
legislation. a In India the ordinances issued by the President under 
Article 123 of the Constitution, and also the rules issued by firm under Article 
309 and some other articles, do not form part of delegated legislation. But the 
rules promulgated by the President under Acts of Parliament, such as section 12 
of the Representation of People Act of 1950, section 38 of the Government of Part 
C State Act of 1951, (now repealed) or section 16 of the High Court Judges (Condi
tions of Service) Act of 1954, and other Acts, fall under the category of delegated 
legislation.

Ministerial or departmental legislation takes several forms such as rules, regu
lations, bye-laws, schemes, orders, directives or warrants. The terms ‘rules’ and ‘regu
lations’ are, however, sometimes used interchangeably. An ‘order’ is directed to an 
individual or to a body and contains a definite command, whereas a ‘directive’ carries 
illustrative instructions. Warrant, is the term used for the ‘rules’ which provide a code 
for payment of pensions of Armed Forces. It is also frequently used for a judicial 
order authorizing the arrest of a suspected criminal There was previously po unifor
mity in the use of the terms ‘rules’ and ‘regulations’. The Donoughmore Committee 
recommended that the expression ‘regulation’ should bo used to describe an instru
ment by which the power to make substantive law is exercised the word ‘rule’ should 
be used to describe an instrument by which the power to make a rule of procedure 
is exercised; and the term ‘order’may be used to describe an instrument issued in the 
exercise of an executive power and also of the power to make judicial and quasi
judicial decisions'. The expression ‘regulations’ is sometimes used for those instru
ments which relate to matters of general importance as, for example, the National, 
Insurance Regulations ; whereas the term ‘rules’is used for the instrument which 
deal with procedure.8 9 10

A ‘scheme’ relates to a welfare legislation such as the Employees’ Provident 
Fund Scheme. A ‘bye-law’ is made by a local body. In the United Kingdom, the 
general expression for all these various lands of delegated legislation is ‘ statutory 
instrument.”11

Dangers in Delegation.
In spite of the necessity for delegation, a.doubt exists in the minds of lawyers 

and publicists whether Parliament itself fully realizes that the practice of delegation 
has become so extensive that Parliament has surrendered its own functions in the 
process. The abuse of delegated powers has provoked many to criticize the system 
of delegated legislation, bitterly. The criticism is usually directed not against

8. Wade, Constitutional Law, page 570.
9. Report, para. 15 (J).

19. Wade, Constitutional Law, peace 576-577.
11, S. 1 of the Statutory Instrument Act, 1946 (Bn*.)
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delegation biit rather against the volume and nature of delegated' legislation, and also 
against the manner in which the power is abused by the recipients.. Thus addressing 
the Manchester Luncheon Club, Sir Warren Fisher remarked, ‘There has been for 
some years a dangerou. movement to diminish the House’s effective say on• legisla
tion in the form of innumerable rules, regulations and orders having the force of 
law.”1* Lord Hewart dubbed this movement as a conspiracy to oust parliament and 
the Courts. “A mans of evidence establishes the fact, that there is in existence a 
persistent and well contrived system intended to produce, and.in practice producing 
a despotic power which at one and the same time places Government departments 
above the sovereignity of Parliament and beyond the jurisdiction of the Courts.1*”

The following are in brief the dangers of the delegation of legislative powers.- 
First,- Acts, of Parliament are often enacted in a a skeleton form, which contain only 
the bare- principles. The Departments are thus loft with a wide discretion not only 
to work out the details, but also to piovide for matters of principle, and to iegulate 
the matters which closely affect the rights and property of the subjects. Delegation 
is often made in loose phrases, such ‘to carry out the. purposes of “the Act’, 
to give directions for The removal of doubts or difficulty’, to grant exemptions' 
from the operation of certain specified sections in whole or part of an Act, or to 
add to or omit a matter from a schedule to the Act.' Such delegation is- so 
extensive that it not only leads to a widespread suspicion and distrust of the 
machinery of the Government, but also endangers civic and personal liberties•' 
Secondly, delegated powers may, by ousting jurisdiction of the Courts, deprive 
an individual of his right to seek redress through the judiciary. Thirdly,' 
some Acts incorporate a non-obstante clausa by which the departmental 
legislation has effect notwithstanding anything inconsistent contained in any other 
law. .Thus delegated legislation under the clause encroaches upon the supremacy 
of Parliament. Not only this, subordinate legislation is sometimes permitted to 
amend the provisions of an Act. Fourthly, the opportunities for Parliament 
scrutiny and control over delegated legislation are inadequate, and there is a cons
tant danger that the servant may become the master. Fifthly, provisions for publicity, 
previous publicity and consultation with the interests affected are most unsatisfactory. 
Sixthly, the privileged position of the State as against the subjects in legal proceedings, 
places the latter at a definite disadvantage in obtaining redress in the Courts for the 
illegal acts committed in pursuance of delegated legislation.14

It is for these considerations that those who have power are in need to exercise 
great vigilance. Those who entrust some withi power should exercise no less 
vigilance over those in whom power is reposed. In modem Governments, the centre 
of gravity has shifted from legislation to administration. There are many who take 
a serious view of this growth of the bureaucracy. Explaning the type of new 
despotism. Lord Hewart observes that the old despotism which was defeated, offered 
Parliament a challenge. The new despotism, which is not yet defeated, gives 
Pn.r1ifl.mmit an annaesthetio. “The strategy is different, but the goal is the same. It is 
to subordinate Parliament, to evade the Courts, and to render the will ox the caprice 
of the Executive unfettered and supreme.”11 Sir C.K. Allen also points out that' 
“Wo have reached a juncture when we can no longer be content with self-cougratu-
r-------------- ------------------------ -------------------------------------------------------------------- --

1Z Quoted by Allen, Law and Orders, page 332.
13. The New Despotism, page 14.
14. See also Report of the Committee on Minister’s Powers 1932, page 54.
13. The New Despotism, page 17.

1—4
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lations but must overhaul some of the constitutional principles which we have booh- 
taught to think most fundamental”.18 He farther states: “the civil service contains 
persons of extremely autocrative temper. I have known some who did not disguise 
their contempt for Parliament and all its works.”17

Emergency Legislation in India.

Delegated legislation only enhances the danger of power being used tyrannically. 
It permits a delegate to exercise legislative power without the need to approach the 
the legitimate law givers and sometimes to evade Parliamentary supervision. The 
Defence of India Act of 1962 and the Rules framed under it an? illustrative of the 
Executive’s craze for power. The Act and the Rules have been applied to many 
measures, some of which could bo well regulated under the various existing Acts. 
They deal not necessarily with the problems arising out of emergency, but also with 
those which existed before and may exist after it.

The Defence of India Act of 1962 illustrates how elastic is the clause ‘to cany 
out the purpose of the Act’. The power other it authorizes Government to order 
compulsory vaccination, inoculation, and isolation of persons suffering from infec
tions or contagious diseases; to require the prices of drugs to bo displayed; to check 
unauthorized construction of buildings ; to empower police to deal with bad charac
ters; to authorise the detention of a citizen; or to regulate the use of gold and supply 
of essential commodities. It may bo noted, that each of the above matters can be 
controlled under one or the other existing statutes. To illustrate, the Drugs 1T-a 
(Display of Prices) Order18 requires every chemist to display the retail prices of 
drugs. It also requires manufacturers and wholesale dealers to publish price lists 
showing retail and wholesale prices. The order is intended to chock the rise-in the 
price of drugs. Although the Order was issued under the Defence of India Act, it 
could have been issued under the Essential Commodities Act of 1955 also. The Cen
tral Government had been exercising' power for such purpose under the Essen
tial Commodities Act ; the Jute Licensing and Control Order of 1961 is one instance. 
Similarly, the Government could have regulated the supply of sugarcane to indus
tries under the Commodities Act instead of inserting the now rule 125-P into the 
aforesaid Defence of India Rules. In certain cases, the exercise of emergency power 
overlaps the authority already conferred by some statute. Section 312 of the Delhi 
Corporation Act deals with unauthorized construction, and provides for a fine- of 
Rs. 500 for its violation. But the Government found the section ineffective, and 
in order to remedy the defects, applied the Defence of India Rules. Similarly tb' 
chock the crime wave, the Delhi Police extended the Rules (R. 30 in particuiar)to 
bad characters, though the Preventive Detention Act gave sufficient authority for 
the detention of a person liable to endanger peace and security of the society. Thus 
the authorities have wide discretion either to detain a person under the Prevontiva- 
Ditontion Act and provide the detenu with the procedural safeguards'provided in 
Article 22 of the Constitution, or to do so under rub 30 and withhold such safe
guards. Rule 30 overlaps, but does not supersed and invalidate^ the Preventive 
Detention Aat.
--------------------------------------- ------------- _________ ;_____ _

16. Bureaucracy Triumphant, page 1.
17- Law and Order*, page 331.
17-t, Wade, Constitutional I*w, pose* 576-577,
18. G.SJI. 91 of 1963.
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The primary purpose of an emergency legislation is to empower the Govern

ment to meet the situation which arises out of the emergency and hampers the efforts 
to meet it. Under the Defence of India Act the delegated legislative power has bean 
exercised for purposes which do not appear to bo related to the .defence efforts of 
the country. For example, regulation of building construction is not apparently 
related to the defence efforts. So is the case with the Gold Control Order. The 
purpose of the order, according to the then Finance Minister Morarji Desai was to 
reduce the demand for gold progressively not only for the duration of emergency but 
on an enduring basis.”1* “Itisprimarilybroughf’hetoldtheLok-Sabha, “toremovo 
smuggling of gold which is hitting this country economically in a very bad way, and 
for several years past, and it is growing”.10 The order is the result of the Govern
ment’s constant efforts after repeated failures to take away the lure of gold and to 
stop smuggling. Its aim was not in raise funds for the defence, as Mr. Desai 
clearly admitted in the Lok Sabha. He said, “ I do not say that if I got all the gold 
I will defend my country better than without it. Even if I do not get any gold, I will 
certainly defend my country and with success. That is not the stake at issue.”*1.

Means of Supervision.

Delegation presents a dilemma, that is, delegation of legislative powers is desi
rable and inevitable ; but it also presents serious throats to civic and personal 
liberties, because the Executive tends to act in a despotic manner. Delegation of 
legislative powers, therefore, places a high responsibility both on Parliament and on 
the Executive. Parliament, being the supreme law-making body to which the Govern
ment is responsible, has the duty to see that delegated legislation does not exceed its 
jurisdiction ; that it carries out the objects of an Act enacted by Parliament ; end that 
it does not abuse the power by ousting the jurisdiction of Courts, by giving retros
pective effect to delegated legislation, by levying unauthorised fees, by providing 
penalties, by restricting fundamental rights, or by inserting ambiguous and compli
cated clauses.

The solution to the above dilemma appears in the presence of effective safe
guards against the abuse of the authority, Herbert Morisson has said that “ The 
principle of delegated legislation is, I think, right, but I must emphasize that it is well 
for Parliament to keep a watchful and even jealous eye on it at all stages.” ** The 
safeguards which exist today may broadly be classified as Parliamentary, executive, 
judicial, and lastly public opinion. Parliament influences delegated legislation by 
discussing the delegation clause in the bill and by clearly defining the scope of 
delegated power, by prescribing procedure to be followed in making rules, and by 
requiring the rules to be laid before its houses. When the rules are laid. Parliament 
many nramine them in detail by appointing a scrutiny committee, modify the rules 
or annul them. Executive safeguard lies mainly in the review of delegated legis
lation by the Ministry of law, cabinet or its Committee. In India there is no

19. Broadcast to Nation on AH India Radio, 9th January, 1963.
20. Lok-Sabha Debate*, 6th March, 1963. It may bo noted that the Gujrat High Conn has 

recently held that the purpose of the Gold Order doc* no( conflict with the purpose of the Defence of 
India Act.

21. Ibid, 6th March 1963 Col-2636. It appear* that the Government lays more emphaiis 
on getting now laws enacted than on administering laws.

22. Government and Parliament, page 131-
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independent executive agency for this purpose to compare with the Administrative 
section of the Conscil-Ed-Etat of France. Judicial safeguard consists in .the 
power of judiciary to review delegated legislation and to declare it unconstitutional, 
or ultra vires when necessary. It is difficult to say in what particular form or at what 
specific stage public opinion influences the course of delegated legislation. ■
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TAMIL NADU GENERAL PURCHASE TAX.
Ordinance 5 of 1969 dated 27th November, 1969 introducing section 7-A into 

the Tamil Nadu General Salcs-taxAct, 1959 has far-reaching implications. The 
ostensible reason is to check evasion of tax. When under law there is no sale 
or purchase taking place within the State, tax is not payable on the transaction. 
The question of plugging loop-holes does not arise.

Section 7-A results in double taxation. The term “purchaser” is not 
defined in the Act. When there is in law no sale or purchase within the 
State, the dealer is called upon to pay tax on the alleged purchase turnover grant
ing exemption to inter-State sales alone. No purchase turnover minimum is 
fixed and all are treated as registered dealers for the purchase. The section is 
vague and requires clarification.

1. The preamble is clear as to t he applicability of the Act to a sale or 
purchase effected in this State. Sub-scotion (b) of section 7-A extends the levy 
of tax to purchase turnover when the goods are disposed of by a dealer in the 
State in any manner other than by way of sale. This is ultra vires.

2. The dealer in Tamil Nadu purchases goods from a dealer in the neigh
bouring State on payment of Central Sales-tax or without payment of tax when 
the article is exempt from tax. When he sells the article in this State be collects 
sales-tax and pays it to the Government. He cannot be called upon to pay tax 
on his purchase turnover by reason that the goods have not suffered tax under 
section 3, 4, or 5 of the Aot because they can bo valid in respect of sales within 
the State alone.

When the dealer on import from the neighbouring State despatches the article 
for sale on commission basis to a trader in another State, purchase turnover 
cannot be subject to tax once over as no sale or purchase is involved attracting 
sections 3, 4, 5 or 7-A of the Act and it does not have extra-territorial validity.

3. When a dealer scllsjpurchases goods in the State, the Act applies. When 
the ryot sells his produce, the Act does not apply and no sales tax is payable 
under section 3 or 4 of the Act. When purchase is made from the agriculturist 
simply because no tax is payable under section 3 or 4 of the Act, the purchase 
turnover at the hands of the bulk consumerjtrader cannot be subjected to tax., 
Sub-section (a) of section 7-A is thus against the policy of the Act to grant 
exemption when an agriculturist sells his produce.

4. In case of transfer by a dealer in the neighbouring State to his branch 
in Tamil Nadu, the branch pays Tamil Nadu sales tax on sale of goods. There is 
no purchase turnover at the hands of the branch to warrant levy of tax under 
section 7-A.

5. When a manufacturer of oil, buys groundnut on which single point tax 
has been levied and manufactures oil which is transferred to a dealer, for Commis
sion in the neighbouring State, he cannot be assessed to tax under section 7-A, 
as it will be in conflict with section 15 of the Central Sales-tax Act.

6. t (a) Cano Jaggery is liable to tax at the point of first purchase in the 
Stale.' On its suffering single point purchase tax if the cane jaggery is sold to a 
dealer fn the neighbouring State, section 6 (1-A) of the Central Sales-tax Act is 
applicable. If such cane jaggery is transferred to a dealer in the other State for

J—5
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sale on commission basis sub-section (c) of section 7-A cannot apply as there 
is nort involved any purchase in the State.

(b) "Section 6 (1-A) of the Central Sales-tax Act Is applicable to a tran
saction in the course of inter-State sale or purchase and collection of the purchase 
tax on the goods under section 7-A of the Tamil Nadu General
Sales-tax Act. 1959 will never be a ground for avoiding it in
law. Sub-section (c) of section 7-A will render the goods not liable
to purchase tax, in such cases. Any assurance that the' dealer will
not be liable to pay Central sales-tax if purchase tax has been paid will not 
help the dealer as under law, the inter-State nature of the transaction will attract 
the provision of section 6 (1-A) of the Central Sales-tax Act. 1956 and tax will 
be levied under the latter from the seller.”
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THE LATE SIR C. MADHAVAN NAIR

The death of Sir C. Madhavan Nair on the 5th March removes from our 
midst the last of the Judges appointed to the Madras High Court in the twenties 
of this century. His was indeed a memorable career. Bom on January 12, 1879,. 
at the time of his death he was past ninetyone. He was called to the Bar from the 
Middle Temple, London, and was enrolled as an Advocate in 1904. He married 
a daughter of Sir C. Santa ran Nair for whdm he had unbounded admiration 
and who was a great influence in his life. At the time when Sir Madhavan Nair 
started practice at the Bar there was a galaxy of highly talented Advocates and 
intellectual giants at the Madras Bar who could’ hold their own with the best in. 
India. Sir Madhavan Nair in course of time built up a decent practice climbing 
steadily and unobtrusively in the profession. His work was mostly from the 
North and South Malabar Districts. As an Advocate, though not spectacular or 
powerful, he was nevertheless effective in his presentation. He had held various- 
offioes as Law Reporter. Law Professor, Government Pleader and Advocate- 
GencraL As a Law Professor, he was listened to with respect and wrapt attention. 
The law of Contracts was his forte. His lectures were lucid, luminous and of a 
high order, attended by hundreds of students to their lasting benefit. He was- 
elevated to the Bench in 1924 and served as a Judge till his retirement in 1939.. 
As a Judge he was strong on facts and his judgments were characterised by a neat 
marshalling of facts and cogent reasoning. His deportment on the Bench was- 
correct and dignified. After retiring from the High Court he became the Pre
sident of the Railway Rates Tribunal until his appointment to the Judicial 
Committee of the Privy Council in 1941 while the Second World War was on and 
London was being subjected to heavy bombardment from the air. He served as a 
member of the Judicial Committee till 1950, and returning to India was spending, 
a completely retired life. Sir Madhavan Nair was every inch of him a gentleman. 
He has died full of years and honours. We offer our sincere condolences to tbei 
members of his bereaved family.
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REVENUE DEFT., GOVERNMENT OF TAMIL NADU 
G. O. Ms 486 dated 14-2-70.

The following general instructions are issued fear the guidance of the officers 
of the Commercial Taxes Department on the scope of section 7-A inserted in the 
Tamil Nadu General Sal os-tax Act 1959 by the Tamil Nadu General Sales-tax 
(Fourth Amendment) Ordinance, 1969 (Tamil Nadu Ordinance No. 5 of 1969).

In order to attract tax under section 7-A, the following conditions should be 
satisfied, namely;—

the purchase should be effected within the State;
the goods which are the subject matter of purchase should be such of those 

goods as are liable to tax on sale or purchase under the Tamil Nadu General 
Sales-tax Act 1959;

if no tax has been levied earlier under section 3, 4 or 5 and if the goods 
are purchased by a dealer from a registered dealer or any other person in the 
course of business then such a dealer should pay tax on the turnover relating 
to the purchase aforesaid or purchase.

The expression 'any goods the sale of which is liable to tax under the Act’ 
is only a descriptive expression and refers only to those goods which are liable 
to tax under the Sales-tax Act. In other words it would exclude goods which 
are already exempt from payment of tax under the Act, for example, by reason 
of the m schedule. The expression “in circumstances in which no tax is payable’ 
relates to circumstances like the one, where a dealer purchased his goods from an 
agriculturist who is not liable to pay tax under the Sales-tax Act In the circum
stances, in the case of single point goods; suppose, the tax has been paid at the 
stage of first sale by the selling dealer, the purchasing dealer at second or sub
sequent stage of sale will not be liable to tax under section 7-A.

In the fight of the position stated above, in a case where a company uses 
the air-conditioning apparatus manufactured by them in their works contracts 
section 7-A is not attracted as the-manufacturer and user are not incidents upon 
which sales or purchase tax can be imposed, (f the company purchases raw 
■materials for the manufacture of the air conditioning apparatus and when such 
raw materials have not been already subjected to tax under the Act then the 
purchase of the raw materials will be liable to purchase tax under section 7-A.

In a case where the manufacturer of goods (like groundnut oil) himself 
sells the goods in inter-State trade or commerce, or moves the goods on consign
ment basis no tax is exigible under section 7-A. If in any case it is proved that 
the consignment sale transaction was a camouflage and that there was really a 
despatch of goods involving transfer of title from the State of Tamil Nadu to 
another independent buyer in another State, then such a transaction will be 
liable to Central sales-tax if it is proved to be an inter-State sale.

T.
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. Purchases in the course of inter-State trade or commerce do not attract the 
■tax under section 7-A of the Act.

The question whether there is transfer of property involved in favour of 
the agent of agricultural principals and whether the agent acted in a dual 
capacity viz., as agent of the agricultural principal and also as a purchaser (or) 
as a dealer should be dealt with in accordance with the orders issued in G. O.. 
Ms. No. 281 Revenue, dated 12—2-^1968 as modified by Government'Memo., 
No. 72239 C.T. II (2) 68|14 Revenue, dated 10—12—1969.

Branch transfers by a dealer do not attract under section 7-A.
Purchases effected by a contractor within the State for being used in works 

contracts will be taxable under section 7-A provided no tax under section 3, 4 or 
5 as the case may be has already been paid in respect of the goods.

Exemptions under section 17 of the Act can be—
(a) on the sale or purchase of any specified goods or class of goods at all 

points or at a specified point or points in the series of sales by successive 
dealers and

(b). in respect of any tax payable by any specified class of persons in 
regard to the whole or any part of their turnover.

In cases falling under category (a) the tax liability under section 7-A has 
to be decided, according to the nature of exemption.

- In cases falling under category (b) if the purchase is by the exempted class 
of persons, then no liability under section 7-A wifi arise. In other cases, tax is 
payable under section 7-A. if no tax under section 3, 4 or 5, as the case may be. 
was paid already, 3 ^

®0fU5 °f reveOQC 19 jested to issue necessary instructions to its 
subordinate officers m the light of the above instructions.

(Sd.) P. K. Nambiar, 

Secretary to Government.
[Note:—A critical article on Tamil Nadu Ordinance 5 of 1969. introducing 

Tamil Nadu General Sales-tax Act, 1959 contributed by the
ASSOdati0n ^ Madural. was published In 

20• We ^ hi receipt of a copy of G.O. Ms , 
No. 486. (Revalue Dept. Govt, of Tamil Nadu), whereunder General instrud

^ guldance of Commercial Tax Officers on the scope 
^ to us by the said Association and we riX

publish the same for ffie edification of our readers. These instructions go a W 
way to meet the criticisms in the article aforesaid. Ed.] ®
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THE KERALA LAND REFORMS (AMENDMENT) ACT (XXXV OF 1969). 
DIVESTING OF JURISDICTION OF CIVIL COURTS.

By
M Vblayudhan- Nair, Advocate, Alaiur, Palghat.

The emasculation of the landholders begun by the Legislature about .40 years 
ago has been completed, by, the Kerala Land Reforms (Amendment) Act (XXXV, 
of 1969)., It is a revolutionary measure, containing drastic provisions which 
deprive land-owners of their-rights of ownership and enjoyment and will throw, 
them out of gear by upsetting their domestic economy. The new Amendment 
Act has abolished, overnight, the rights of ownership of all the landlords and 
intermediaries in (be. holdings outstanding in the possession of the cultivating 
tenants by vesting those rights in the Government with effect from 1st January, 
,1970 and providing for.assigning those rights! to. the cultivating tenants for a 
-nominal price—payable in sixteen easy annual instalments.. The compensation 
provided to be paid to the ultimate landholders and intermediaries is most inade
quate and illusory..' On account of the.vesting of the rights of ownership of the 
lands in the Government with effect from 1—1—1970, the landholders and the
intermediaries are prevented from collecting the future rents' of the properties 
accruing since that fateful day^-lst January. 1970. This disability imposed by 
the Statute coupled with the absence of a provision for immediate payment of ade
quate compensation as the just equivalent of the rights of ownership and the provi
sions deferring the payment of compensation to a future date in sixteen annual 
instalments will immediately create a problem for the landholders and the inter
mediaries—they will be literally thrown into the streets.’ It is really a problem 
of existence for the large number of landholders in the State whose mainstay is 
ithe income that they have been getting from that lands.- It is well to remember: 
that there are only very few hereditary jemmies in the State., The fact is, but it 
is conveniently forgotten by the politicians who vie with one another in the 
matter of passing tenancy legislation, that the large majority of the landholders 
in the State belong to the middle dass who have purchased properties with thdr 
h ‘ earned savings and they either leased those properties to tenants or 
purchased the properties outstanding in the possession of tenants at a time when 
leases were permitted by the law and when granting leases was considered as a 
normal mode of enjoyment of properties., 'On the face of it.’ therefore it was 

-extremely cruel to tell these landholders and intermediaries one fine morning 
-that from tomorrow onwards they will cease to be the owners of their properties 
and them rights of ownership stand transferred to the Government and those 
;rights are proposed to bo- assigned to the tenants ’on easy toms, whether they 
wapt it or not. It is well known that the annual income from one acre of double 
crop land would now be about 250 paras of paddy, but "the fair rent” calculated 

■ according to the provisions erf the new legislation would not come to more than 
45 paras of paddy per acre. The-tenant has to deposit only the price of 45 paras 
of paddy for one acre of double crop land annuajly for 16 years towards the 
purchase price and ho can enjoy the remaining income. In the meanwhile, the 
ultimate jetuni and the intermediary will not get any rent from the tenants and 
they are faced with the prospect of starvation. This, in short, is the desparate 

.predicament to-which the landlords and intermediaries are reduced by thepro- 
visious of the Amendment Act. It is no wonder that the new Act has become a 

•nightmare to all the landholders in the State. ■
j—6 "
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One general observation falls to bo made at this stage., And that is, that all 

that the cultivating tenants really wanted was fixity of tenure besides a small 
reduction in the contract rent. These reliefs have been secured to them by the 
provisions of the parent Act (I of 1964). There was therefore no need to thrust 
the jenm right on the cultivating tenants and to make provisions compelling them, 
to purchase the jenm right from the Government—whether they want it or not.. 
It is a matter of common knowledge and it is significant that, although the 
parent Act (I of. 1964) contained provisions for enabling tenants to purchase the 
landlord’s right through the Land Tribunals, very few tenants filed applications in 
that behalf.'

For obvious reasons it is not possible to deal with all the drastic provisions 
of the new Act in this article. For the present, I am confining myself in this 
article to a criticism of the provisions in the'new Act which seek to stultify the 
powers <rf the Civil Court in certain important' matters and .to transfer its 
jurisdiction’to the Tahsildars and"Land Tribunals.,

: In the guise of .introducing measures of agrarian reform, several provisions
have been enacted in .the new Act which have absolutely no relation to land 
reforms and .which,are calculated to open the door wide for trespassers and to 
enable .unscrupulous.persons to trespass on other people’s lands and to cultivate 
them; and. enjoy the, rents and profits thereof without any obstruction bcimr 
cau^d thereto by injunction orders granted and receiver appointments made 
,hy the avfl Qmrts. . The Amendment Act of 1969-seeks to effectually stultify 
the.jx?WCTs of the cml Courts by depriving them of their jurisdiction to try 
r^^dC^POrtfn1t ^tiestio^ regarding the existence of the relationship erf 
iandtord tmd tenant between the partie^uestions which are cssentiahyloatters 
.to be tried and decided, by the avfl Courts, and investing-the Tahsildars. the 
Revenue Divisional Officers and Land. Tribunals with that jurisdiction I am 
«fcrnng to new sections 26. 29-B and 125 and to the amendS^ST^ erf Z

■ New section 26 takes away the jurisdiction of the dvfl Courts to entertain
f fnt^ld inVB8ts ^ ^nd Tribunals with that junsdic- 

tibn. Be it nofedthat the Officers to be constituted Land Tribunals underthL 
A* “ the rai* of a. Monsif or an

EVT Si°^dimte Judy’s Courts, whose pecuniary juris- 
.dicticm is unlimited, amnotentertain suite for arrears of rent or mSaroromVw
oMWn^rt lS°' ? m a matter 9Pmmon knowledge that difficult quest is 

“dlaW usa^ly uose m suite for arrears of .rent arid midhevarom ■' New 
29'®1®a^s dmt ariy person claiming to. be a cuitimiing te^’ofany 

tend is entitled to apply to the Tahsildar for,an order that, he is entitled to 
cultivate the land, complaining that he is prevented or obstructed from cultivat 
mg that land and the Tahsildar, shall efter .making.such 
njMsary -deadc whether ffib appfleant is entitled to cultivate that land and 
the Tahsildar is entitled to pass an order restoring the applicant to possession 
erf,that tend ami allowing him to cultivate it. Sub-section 3 of new section 29-B 

dmtif any ? “stitut?i *7 die opposite party relating to the said 
property after the date of thp- application to the Tahsildar, the Court shall not 
grant an injunction restraining the applicant from cultivating the Innrj till the 
final decision m such smf. Section 32 has been amended by substituting thU 
word “kad" for tho word “Mding-. The» oew promior^aSSStod M 
give a license to mischievous, persons—rather they amount to an invitatiS S 

kW- “V^dr hands and to trespass on other people’s £ropcr- 
■ WOD^SllIy ^ rents and profits thereof during the paudencvrf^i
proceedings before the Tahsildars ^nd the Land Tribrmate withSm^f£rf



t] tHE MADRAS LAW JOURNAL,

thdr activities being interfered with! by any injunctions granted or Receiver 
appointments being made by the civil Courts..

New section 125 which replaces old section 125 is in the following terms. •
;"125: Bar of Jurisdiction of civil Courts.—(1). No civil Court shall have 

jurisdiction to settle, decide or deal with any question or to determine any matter 
which is by or under this Act required to be settled, decided or dealt with or to 
be determined by the Land Board or the Government or an Officer ol tne 
Government:

Provided that nothing contained in the sub-section shall apply to proceedings 
in any Court at the com men cement of the Kerala'Land Reforms (Amendment) 
Act, 1969.

(2) . No order of the Land Tribunal or the appellate authority or die 
Land Board or the Government or an Officer of the Government made under 
this Act gbnTI be questioned in any civil Court, except as provided in this Act..

(3) . If in any suit or other proceeding any question regarding rights of al
tenant or of a kudilddappukaran (including a question £S to whether a person 
is a tenant or a kudilddappukaran) arises, the civil Court shall stay the suit or 
other proceeding »nd refer such question to the Land Tribunal, having jurisdic
tion over the area in which the land or part thereof is situate together with the 
refivant records for the decision of that question only.

- (4)/ The I .and Tribunal shall decide the question referred to it under 
sub-section (3) and return the records together with its decision to the civil 
Court.

' (5). The civil Court shah.then proceed to decide.the suit or other pro
ceedings accepting the decision of the Land Tribunal on the question referred 
to it..................................... - -

‘ ‘ (6). ' The decision of the Land Tribunal on the question referred to it
for the purposes of appeal, be deemed to be part of the finding of the

civil Court. ... ... .
' (7). No'dvil Court shall have power to grant injunction in any suit on 

other proceeding referred to in sub-section (3) restraining any person from! 
entering into or occupying or cultivating any land or kudikidappu or to appoint 
a receiver for any property in respect of’ which a question referred to in that 
sub-section, has arisen, ‘till such! question is decided by the Land Tribunal ana 
any. such injunction granted or appointment made before the - commencement 
of the Kerala Land Reforms (Amendment) Act, 1969 or before, such question 
has arisen, shall stand cancelled.” -

This is one of the most mischievous and dangerous sections introduced by 
the so called Amendment Act. The effect of sub-$cCtions 3 to 7 is that if in a! 
suit for injunction or recovery of possession on the strength of plaintiffs title 
as against a trespasser, the defendant-trespasser simply puts forward a false and 
dishonest plea that he is a tenant of the properties, the civil Court is bound to 
stay the suit and refer the question regarding the existence of the alleged tenancy 
to the Land Tribunal for decision and the civil Court is bound to await the 
decision of the Land Tribunal and to give imprimatur to the decision of the 
Land Tribunal on the question referred to it add to pass a decree accepting the 
decision of the Land Tribunal—although the dvil Court is satisfied that the 
decision of the Tribunal is prfma fade wrong and perverse or contrary to law^. 
And till the Land Tribunal decides the question regarding the existence of the 
alleged tenancy referred to it under sub-section 3, the dvil Court is prohibited 
from exercising its jurisdiction to grant an injunction or appoint a- receiver to
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protect the plaintiffs possession and to secure the rents and profits of the pro
perties in the interval (Vide the first part of sub-section 7)., If a person in 
possession is wrongfully ousted from possession by a trespasser or if his peaceful 
possession is illegally threatened by another or if a person commits or threatens 
to commit waste on his property by cutting trees or demolishing buildings or 
ptherwise,. the person in pbssession should certainly be entitled under the general 
law to protect his possession by suing in ejectment or for an injunction on the 
strength of his possessory tide. Such a person can always say that' his posses
sion cannot be disturbed and he is entitled to invoke the jurisdiction of the dvil 
Court to issue an interim injunction or to appoint a receiver to help him to 
maintain his possession or to secure the rents and profits of the properties pending 
suit. This is a fundamental right of the person who is in possession on the 
strength of his .possessory tide.

Section 125 is a dangerous provision which will lead to disastrous conse
quences, opening as it docs, a wide door for persons to take the law into their 

' hands and molest and disturb persons in peaceful possession of their properties., 
What is the remedy of the person who was in possession of the property, if the 
person who trespassed on his property dsiming tenancy right is ultimately 
found to be an imposter, having absolutely no tenancy right or possession or 
right to possession of the property? Ho is obliged to submit to the trespass 
and to look on helplessly with folded hands when the trespasser harvests and 
takes away the crops raised by him and commits waste and cultivates his.land 
and enjoys the rents and profits thereof, until such time as the Land Tribunal 
decides the question of the existence of the tenancy against the trespasser. And 
than it will be too1 late to grant the preventive relief of injunction, as by that 
time the .trespass will have been completed and the .plaintiff would be put to 
heavy and irreparable loss and difficulties v

Now, a dispute as to the existence of the relationship of landlord and tenant 
is an important matter and often raises difficult questions of fact and law. The 
question whether-the defendant in a suit for injunction or for possession‘on the 
strength of plaintiffs title is a trespasser or is in lawful possession on tenafacy 
right, is. as his Lordship Chief Justice Raman Nair points out in a recent case 
Kunchan Kumaron v. V. Ramachandra Iyer1 essentially a question for the civil 
Court to decide. Besides rank trespassers, persons claiming to be in possession 
undo" leases granted in ctontravention of section 74 of the Act and persons who 
may have obtained leases from the Urallcrs of a Devaswom to which the pro
perties do not belong—just as in the case in Narayanan Nambidr v. Raman 
Chettiar1 and persons claiming to be “deemed tenants” under sections 4 to 11 
of the Act may daim tenancy rights. These are difficult questions which can 
be satisfactorily decided only by tije dvil Courts. What is the reason or justifi
cation foe depriving the dvil Courts of their jurisdiction to decide questions 
involving such disputes and investing the Land Tribunals with that, jurisdiction?, 

■Is it to be supposed that the Officers who are to be constituted T unti Tribunals 
under the Act are more learned or more effident and competent than the judges 
who 'preside over the dvil Courts?

.- _ Curiously enough, the jurisdiction of the dvil Court to entertain suits for 
injunction or possession on the strength of title as against a trespasser is not 
taken away by the Act. It is rtrtained; but its jurisdiction to try and dedde the 
question of the existence of thd tenancy claimed by the defendant is taken away 
by the new Act and that jurisdiction is given to the Land Tribunal 'and thef civil

■ . r. 1969 KX-T. 822.
r;; 2. ;1969 $ L.T. 499. , ’

V
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Court is commanded to accept' the decision of the Land Tribunal on the questions 
referred to it and to pass a decree accepting the decision of the Tribunal—although! 
the' dvil Court—it may happen to be a District Court or a Subordinate Judge’s 
■Court—may justly fed that the decision of the Land Tribunal on the question 
referred to it is wrong and perverse and contrary' to law. Paradoxically enough, the 
ultimate decree • in the cause ■ (which is based bn the decision of the Land 
Tribunal) will have the appearance and effect erf a decree and judgment of the 
civil Court, although the dvil Court has not applied its mind to the matter in 
dispute and is not in any way responsible for’ the decree and judgment: 
Nothing can bo more absured and ridiculous than such a situation. In my 
opinion, the provisions of new section 125 constitute an insult' to the judiciary.

Sub-section 7 of new section 125 enacts a contradiction in terms. The first 
part of sub-section 7 prohibits the granting of injunction or appointment of 
receiver by the civil Court only till this Land Tribunal decides the question of the) 
existence of tenancy etc., referred to it under sub-section 3. It is obvious that 
the words “any such injunction, or appointment” occurring in the second part 
of sub-section 7 can relate only to the injunction granted or receiver appointment 
made by the dvil Court, under the first part of this sub-section, viz., injunction 
granted or receiver appointments made by the dvil Court in any suit or other 
proceeding coming within the purview of sub-section 3. And if. as I shall show 
presently sub-section 3 applies only to suits and Other proceedings initiated after 
the coming into force of the Amendment Act (X?£XV of 1969), and suits and 
other proceedings pending at the commencement of the Act of 1969 will not fall 
within the purview .of sub-section 3, injunctions granted and receiver appoint
ments made by the dvil Court in suits and proceedings pending at the commence
ment of the new Act cannot be . affected and cannot be treated ■ as cancelled 4 
The second part of sub-section 7 is inconsistent with the first part and is also in 
irreconcilable conflict with the proviso to sub-section 1 which is a saving clause, 
saving proceedings pending in any dvil Court from the operation of subsection II 
which is the provision that bars the jurisdiction of the civil Court to dedde any 
question or matter which is required to be dedded by the Land Tribunal. It is 
obvious that the question as to the existence of the alleged tenancy mentioned 
in sub-section 3 is a question which is “required to be decided” by the Land 
Tribunal within the meaning of Sub-section 1.

Apart from the proviso to sub-section 1 of section 125, the language used 
in sub-section 3 also shows that only suits and other proceedings which are 
instituted after the coming into force of the Amendment Act, 1969 come within 
the purview of sub-section 3. Note that the expression used in sub-section 3 
is “arises”. Where therefore a dispute or question as to the existent of tenancy 
has already arisen between the parties in a' suit or proceeding pending at the 
commencement of the new Act, in other words, where a dvil Court is sdzed of 
the question or dispute in a suit or proceeding instituted before the commence
ment of the Act, the dvil Court will not lose its jurisdiction to adjudicate upon 
that question and therefore-is not bound to stay the suit and refer the question 
to the Land Tribunal for decision and the dvil Court is competent to grant 
injunctions and appoint receivers in such suits and proceedings. Such suits 
will not come within the purview of sub-section 3. In other words, the provisions 
in sub-sections 3 and 7 commanding stay of the suit and reference of the question 
mentioned in sub-section 3 to the Land Tribunal and prohibiting the granting of 
injunction and appointment of receiver have no retrospective operation and are 
inapplicable to suits and proceedings instituted before the coming' into force of 
the Amendment Act. This prindpic is illustrated by the recent Full Bench
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decision in- Neelakandes waruhi's case» ' The decision in this Full Bench! cast 
turned upon the correct interpretation of .section 56 (1) of the Andhra Pradesh 
Abolition and Conversion Act XXVI of 1948 which provide biter alia that when, 
an«- an estate ie notified, a dispute arises as to (c) who is the lawful ryot in any 
hiding, the dispute shall be decided by the "Settlement Officer”.. The question 
before the Full Bench was whether section 56 (1) applies to a case where the 

a®temP1^tei by the section arose before the notification under sub- 
action 4 of section 1 was published on 27—1—1964 and as' and from that date 
the tetate in suit stood transferred to the Government, the suit 'had been filed 
on -o—■1 1959 and had been decided in plaintifTs favour on 24—1—1962 The
appeal wksfiied in the High Court on !—5—!962. The notification under'sub
section 4 of section 1 transferring the estate to the Government was published 
°nJf boxing the pendency of (the appeal—on -27—8—64. The TuH Bench, hdd 
that the. provisions of section 56 (1) are not retrospective in operation, in divest
ing the jurisdiction of-the civil Court-in matters arising before the date when the 
section came into operation. -According to the learned Judges, a dispute will

diTte has to be determined by some authority competent 
to determine it. "Where, however, a dispute In fact arises for adjudication before 

aut^onh?3 conipetent to determine it prior to the estate being 
CanD<^ bo said that the dispute arises again subsequently at any time”..

ernfJe^wj^L30^011 ?6 ^ doe8 notlcnd itself to the interpretation, whether 
SSS aJr«dy seized of a dispute in respect of

***** su^sectK)n are prohibited from adjudicating thereon”.,
%Lj‘ “l™0 pA.ciptoZtTjoAdlcaoi

mre 'inie6s *!“ L'Sisiatara las enprasly or by nras.
lad been laid down earlier 

rr 01 tta-1S!adn“ m# tte by Govinda Menem and
^ ??TePOTted ^ (which is referred to in the Full Bench 

ofT948 56 °f tbo Abolition Act (XXVI

----------------------- ------------------------------------- -----------------.------------------ 1~
3. - A.I-R. 1970 A.p. 1. ‘ ^ '
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ABOLITION OF PRIVY PURSE 
HOW UNCONSTITUTIONAL.

By. ■■
K. R.-R. Sastry, jxa., MX. (Jurist).

The treaties, engagements and San ads of Indian States made by the para
mount power—whose successor is India—have been found after a deep exami
nation to have all the characteristics of those with par Mo vereign states., “With 
shreds of sovereignty intact, with Rulers who had some rights of foreign 
sovereigns while travelling abroad, with subjects who like their cousins across the 
all—too thin frontier were British protected subjects while travelling outside 
their states, the. status of Indian States that emerged from legal analysis was 
quasi-international.” (Treaties, Engagements & Sanads—K.R.R. Sastry, p. 
307) .j

Under the Indian Independence Act, 1947. these States had three alternatives 
open jfor them., To get merged volitionally into the neighbouring Indian pro
vinces or with Pakistan (if principles of geographical contiguity, viability and 
other paramount considerations warranted it) or to became islets of independence. 
By and large, good sense prevailed and except Junagadh and Hyderabad, all 
States sacrificed to merge either with India or Pakistan

Solemn covenants or agreements were made with them by India’s Bismarck 
“guaranteeing” them “the payment of any sums free of tax”.. Under Article 291 
of India’s Constitution such sums “shall be charged on and paid out of the 
Consolidated Fund of India”*

Further, under Article 362 “due regard dial! be had to the guarantee of 
assurance given under any such, covenant or agreement as is referred to in 
Article 291 with respect to the personal rights, privileges and dignities of any 
Ruler of an Indian State”*

The short point is, can Parliament unilaterally treat these solemn covenants 
as scraps of paper by amending Articlcsj291 and 362?

There are two insuperable legal objections:—
(1) As the covenants have the character of treaties under international law 

and custom, they should not be unilaterally scrapped.,
(2) The remedy to the aggrieved party may bo sought nationally through 

a request made to the President under Article 143 “to obtain the opinion of the 
Supreme Court”.. Failing which, there is no bar to go to the Hague, Court of 
International Justice after exhausting national remedies.

That the unilateral repudiation of a solemn covenant is “of such a nature 
and of such public importance” has only to bo stated to be accepted (Article 
143).

Er, passant, tho Clausula Rebus Sic Stantsbus is neither a customary nor 
a conventional rule of international law. Thus treaties to be unilaterally altered 
may happen due to impossibility of performance or frustration of the objects 
of tho treaty (Vide K.R.R. 'Sastry—Studies in International Law, 1952, p. 213) 
The Canadian Bar Review, April. 1935).,........................... ,
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Certainly, India the successor strong government cannot in decency plead 
“that these treaty obligations had been imposed upon (her) at a time when the 
forces arrayed against her were too strong to be resisted'.. She certainly could 
not be stated to have accepted them willingly under a duress”., (Bryce—■ 
International Relations.—p. 168)..

■ Apart from these weighty legal considerations," any gentleman is entitled to 
raise the issue: What are the provocations for such hurried pieces of legislation, 
when the highest Court of the land, the guardian and interpreter of the Con
stitution, has very recently characterized the hurried act of nationalization of 14 
Scheduled Banks as tainted by “hostile discrimination”?

Elsewhere objections to such a step have been raised cm grounds of morality 
and international comity. . _

It just remains to add that under Article 51 of our great Constitution, India, 
“shall endeavour to foster respect for international law and treaty obligations 
in the dealings of organized peoples with one another”; •

Certainly to repudiate unilaterally solemn' covenants enshrined in the Con
stitution is to dig at the roots of' international'law and treat “treaty.obli
gations” as “ scraps of paper ”



u ftffi WADkAS LA.W JdURNAl 4l

‘BEST JUDGEMENT IN SALES TAX ASSESSMENT*.
by

P. LhEIAXIUSHKAN, M.A., M.L. - -
Lecturer, Department of Law, Univeiiity of Kerala.

The concept of taxes on sales to replenish tiie coffers of the State is as 
ancient as the pyramids of Egypt- Ancient history bears testimony to the 
fact that Pharoahs of Egypt, the mlera of Athens and Caesars of Rome resorted 
to this levy1!. But the modem concept of salcs-tax, as we know it, is of recent 
origin. The First World War kft both the victors and the vanquished with 
empty treasuries and compelled them to seek for a stable source cf revenue that 
would absorb at least partially the shock of ever-expanding budgets. More
over, by the time most of the countries had decided on the imposition of sales 
tax, they had also become agreeable to the idea of a Welfare State in which the 
State was the guardian of many functions thereto regarded as belonging, to the 
area of private enterprise. This again in turn led to the inevitable increase in 
the size of the budget. The relentless search for new resources to balance the 
budget hit upon the device of taxes on sales as an elastic source of revenue suited 
to the needs of the day1.

The method of assessment in a Welfare State like every other state action has 
necessarily to be carried out with the least possible hardship to the individuals. 
Assessment of tax on sales? affects not only the sellers and purchasers who are 
termed dealers or assessccs but also to a large extent the consuming public. The 
concept of best judgment assessment forming part and pared of every sales tax 
law in India is introduced as deterrent against evasion of tax but the statutes pro
vide necessary safeguards against arbitrariness of the taxing authorities so as to 
give the dealers the maximum measure of justice..

Assessment is a function which particularises the exact sum that a person is 
liable td pay1. Under a sales tax law the dealer has to file a return before a 
stipulated time showing the quantum of business, the details regarding exemp
tions and the amount of tax to be paid. If the assessing authority'1 agrees with

• This paper forms part of the dissertation submitted In partial fulfilment of the requirement 
of the decree of master of laws, written under the guidance of Dr. A. T. Maxkose, Professor and 
Dean of the Faculty of Law, University of Kerala.

1. New India Sugar Milli v. CommUsioner of Sales Tax, (1964) 1 S.CJ. 644 at p. 655 ; A.I.R.
1963 S C. 1207. In the case Hldayatulla, J., traced the history of sales tax In the World as well as 
in India. ' '

2. ‘ Moral’ legislation became a part of welfare legislation. ‘Prohibition’is'the best illus
tration. This single subject required In states where prohibition was enforced, Immediate
replenishing of the treasury. Thus in Madras in 1939 Sales tax was Introduced for the first time
along with prohibition.

3. Bhagawathl, J., has observe*} in Bengal Immunity Co. v. State of Bihar (1955) 2 MU 
(S C.) 168 : (1955) An.W-R. (S.C.) 422 : (1955) S.C J. 672 : A.LR. 1955 S.C. 661 at p. 710) that the 
transaction of sale or purchesc is not a unilateral one but a bilateral one and tales tax Is to m«n 
purchase tax too. But framers of the Indian Constitution had put this idea more specific and men
tioned taxes on “sale and purchase”. See, Entries 54 oflist n and 92 of List, Schedule \n of 
Indian Constitution.

4. Whitney v. Commissioner of Inland Revenue (1926) A.C. 37 at p. 52 per Lord Dunedin
5. Solea tax officers are the assessing authorities in most of the Sales tax lrgl«inH0T1l 

Madras a Commercial Tax officer exorcisee the powers of assessing authority.
}—7
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the return there is no question of a contest between the dealer and the authority 
because the tax liability as proposed by the dealer is accepted by the authority. 
On the other hand concept of best judgment pre-supposcs the absence of a return 
or a return which is incorrect or incomplete6. Best judgment takes place only 
when the dealer has not submitted his return as prescribed or when it appears to 
the assessing authority that the return submitted is incorrect) or incomplete. The 
time for imposing a best judgment assessment spreads from the time of the dis
satisfaction of the authority with the assessee’s return or on assessee’s failure 
to submit the return to the time of the final fixation of tax liability. Here arises 
a ‘lis’ between the assessce and the assessing authority as to the existence of. or 
the quantum of. the tax liability.

What is beat Judgment assessment.—Best judgment assessment is an 
assessment under statutory power exorcised by the assessing authority in esti
mating the extent of the business of the dealer eventually leading to the quantifica
tion of his tax liability. The authority is allowed to exercise its discretion in 
this regard. This discretion is not the result of any whim or fancy. Subba 
RAd. J. has observed in State of Kerala v. Velukutty. ‘

“The limits of the power are implicit in the expression ‘ best of his judg
ment”. Judgment is a faculty to decide on a matter with wisdom truly and 
legally”.7-8

In order ‘to decide’ matters ‘truly5 there must be facts on which alone the 
decision can be built. That is why Subba Rao, J. holds in Velukutty'scase7-8that 
the estimate of the turnover of the dealer must have a rational nexus to me mate 
rials available and to the circumstances of the case. In order to 'decide legally5 

the assessing authority has to follow the established canons of judicial process. 
This brings in the procedural fairness of the best judgment assessment. These 
two requirements—substantive and procedural—are the limitations upon the 
Assessing officer when he exercises his best judgment in particularising the exact 
quantum of the tax liability of the asscssees.

I
Substantive aspects of best Judgment.—Lord Russel of Killowen9 spoke about 

the substantive aspect of best judgment as follows:—
‘The officer................. must not act dishonestly, or vindictively or capri

ciously because he must exercise judgment in the matter. He must make what 
he honestly believes to be a fair estimate of the proper figure of assessment and 
for this purpose he must be able to take into consideration the local knowledge 
and . repute in regard to the assessee’s drqimstances, and his own knowledge of 
previous return by and assessments of the assesses and all other matters which 
he thinks will assist him in arriving at a fair and proper estimate; and though 
there must necessarily be guesswork in the matter, it must bo honest 
guesswork.. .”10

6. Bata Shoe Co. P. Ltd v. Joint Commercial Tax Officer I.L R. (1968) 3 Mad. 491 ; (1968)
I MX J. 295 at 297 : (1968) 21 S T.C. 135 (Madras) Per Veccaawamy, J., p. 138.

/-8. (1966) 17 S T.C. 465 at 470 (S.C.) : 60 I.TJt. 239.
9. Commissioner of Income-tax v. Badridas, (1937) 2 M.LJ. 43 : 64 I A. 102 : A.LR 1937 

PC. 133 at 138.
10. These observation* had groat Influence In India cf. State of Kerala v. Velukutty (1966) 17 

S.T.C. 465 : 601.TJR. 239 S T.C. 465 (S C.) : Baghubar Mandal v. State of Bihar, (1958) S.CJ, 22: 
(1957) 8 S.T.C. 770 (SC): Otdab ChandLexml Narayan v. Commissioner of Sales-tax, (1964) 15 
S T.C. 618; Pyarelal v. State of Madras, (1964) 15 S.T.C. 9. (Madras) : Jammy Narasayya 
Pritsty v. State of Orissa, (1958) 9 S.T.C. 648 (Orissa) : Madu OalaPappayya v. Prorince of Madras 
(1956) 7 S.T.C 180 (Andrt Pradesh) : (1956) AnX.T. 85.
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The words of Lord Russel of Killoweo show that the best judgment of. the 
assessing authority involves some dement erf guesswork. This guesswork is 
inevitable because the officer dther disagrees with the return or other evidence 
•furnished by the dealer, or has to arrive at a figure himself when the dealer docs, 
not file the return or other evidence at all. In finding out the extent of the tax 
liability the officer has to arrive at a turnover on the basis of which he has to 
calculate the tax. In estimating the turnover the officer is not left with any 
'wide discretionary power1. The quintessence of the Badrldas declsion10-a is that 
the guesswork involved in the estimate must be honest and should result in a fair 
and proper estimate considering all the circumstances of the case.

Relation between estimate and available materials.—The estimate of the 
turn-over of the business of the dealer must be based on something more than 
a suspidon when the return and accounts of the dealer are rejected. In Raghub°r 
Mandril's Slat? of Bihar11 the Supreme Court quashed the arbitrary assessment 
by the officer who “indulged in a pure guess and adopted a figure without reference 
to any evidence or any material at aD”. In this case the Court had accepted the 
prindples laid down in Badrldai cate1* as wdl as those in Dhakeswari Cotton 
Mills' case1* The Supreme Court held in Vdukuttv's care1* that the element 
of guesswork in best judgment “shall not be a wild one but shall have a reasonable 
nexus to the available material and circumstances of the case”. In Gopala 
Sr ini vas Shmoy v. State of Mysore11 the question before the Mysore High Court 
was whether a tiny little book discovered in the premises of the dealer was a valid 
material on which the best judgment could have been based. The judge heM 
that it was not at all a book of accounts especially when the dealer was bona fide 
believing that his business did not come to the assessable minimum. In a 
nutshell the materials on which the estimate is based must be sufficient ones so 
as to deduce reasonably a best judgment assessment.1®

It is submitted that a judicial examination of all the materials is an essential 
pre-requisite of best judgment assessment. This necessarily follows that the 
assessing authority should have collected materials sufficient to base his judgment 
in the event of the default of the assesses to produce accounts or correct accounts.i 
The materials are obtained by the officer by means of inspection, enquiry, 
checking of accounts, etc. These means are provided in every sales tax law in 
order to check the accuracy of the return as well as to discover the real sales and 
purchases when no return is submitted.' They will bring to light unaccounted

10-a (1937) 2 ML J. 43 : 641 A. 102- A.IJR. 1937 P.C. 133 at 138.
11. (1938) S C.J. 22 ; A I.R. 1957 S.C. 810 per S. K. Da*. J.
12. See, 10 a supra.
13. Dhakeswarl Cotton Mllh Ltd v Commissioner of Income-tax West Bengal, (1955) 1 MX j. 

(S C.) SO : (1955) An.W.R. (S C.) 60 : (1955) S C J. 122 : A.LR. 1933 S.C 63 per Mahajan, C J. 
The officer when ho exercised best Judgment was not fettered by any technical rules of evidence and 
pleadings and was entitled to act on material which might not be accepted as evidence in a Court 
of law. But the Chief Justice was emphatic In declaring that the officer was not entitled to make a 
pure gnees and make an assessment without reference to any evidence or any material at all. There 
must be something more than bare suspicion to support the assessment.

14 State of Kerala \ PWnkn/ty, (1966) I7S.T.C 465 : 60I.T.R 239. See also Jayaraj Nadar 
v. State of Madras, (1968) 21 S.T.C. 180.(Madras) per Vecraswaml J., p. 183, “.... best judgment
..........cannot be a wild one, but a reasonable and Justifiable guess based on some material”
Pomutsvamy v The Government of Madras, (1968) 21 S.T.C. 71 (Mad.) per Vecraswmni J., atp.72, 
“ Any estimative of turnover should be reasonable and must be based on some matcrll.”

15. (1968) 21 S.T.C 483 (Mysore), After quoting Volukuttf t case, 60 I.T R- 239, the Court 
held that the addition to the turnover for the alleged business Ip flrvwwd, fppiitpr? and timber wa4 
a speculation and should be struck off-

16. (1968) 21 S.T.C. 483 : at p. 484.
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stock, unexplained cash, unbilled sales, the average daily sale, secret books, etc.1T 
and supply a variety of materials on which best judgment can be exercised by 
the officer.

Materials on inspection as bash of assessment.—Fadts found out on inspec
tion of the business place form a good basis for the best judgment of the officer.. 
In Debu Lai Gadarmal v. State of Bihar1* the dealer had lost his book of 
accounts and could not produce the same before the officer. But the assessing 
authority based hm estimate upon the report of the inspector who had seen 
the accounts previously. The assessment based on the report of the inspector 
was endorsed by Rama Swami J. On the other hand in Jamini Narastrvvo 
Prjsty v. State of China13 the question was whether an assessment disregarding 
the inspection report was valid or not. Krishna Rao J. who thought that the 
inspection report would have played a goo<f role in moulding the best discretion 
of the officer, quashed the assessment. However, the estimate of a turnover 
on the basis'of the business of a single day when the inspection took place, can
not in fairness be said to represent the actual business for the whole year.40 In 
order to base the best judgment upon the materials on inspection as has been 
said early they must be reasonably sufficient ones. The mere discovery of a 
number of workers in the place of business must not induce the officer to jump 
into speculations regarding the estimate of the business11. The detection of 
certain unaccounted bills will not give the officer a discretion to add to the taxable 
turnover an exaggerated multiple of the amount of unaccounted bills especially 
when the dealer included the amount in the returned figure5*. If he does so the 
addition will be a mere guesswork and bad in law.

The. fact that the dealer is an active participant in supplying materials for 
judgment of the officer is a substantial attribute of the process of inspection. The 
explanations of the dealer at the time of inspection are helpful to a large extent 
in .moulding the best discretion of the officer. It is peremptory on the part of the 
officer inspecting to have put in black and white all the details of inspection so 
as to enable the assessing authority to correlate them accurately with the estimate 
of the turnover. The recording of the details will also erradicate any fantastic 
and whimsical conclusions of .the officer, that will make his judgment far from 
the best.

Discrepancies In tbo accounts as basis.—It is a statutory obligation of all the 
dealers to maintain true and correct accounts of his business. In the absence 
of a return or in .the absence of a correct return the accounts of the dealer is 
another basis on which the best judgment assessment can be made. Checking 
of accounts and cross verification of accounts of the dealer with that of another 
who had transactions with the former may bring out many discrepancies in the 
form of defects and suppressions in accounts which are not maintained truly 
and correctly. These defects are to be put to the assessees and their explana
tion^ sought. Then the officer must weigh the defects validly explained by the 
dealer against the defects unexplained and must estimate a taxable turnover 
having some logical proportion to the aggregate defects unexplained*5.

---------------------------------------- --------------- ,

■ 17. The findings of the present writer fromhis field study of nearly 400 Orders of the Appellate 
Assistant Commissioner, Emakulam between the year 1962-63.

18. . (1957) 8 S T.C. 583 (Patna).
19. (1958) 9 S.T.C. 648 (Orissa).
20. Alikoya v. State of Kerala, (1961) 12 S.T.C. 567 (Kerala).
21. Sri Gopala Srinivasa Shenoy v. State of Mysore, (1968) 21 S.T.C. 483 (Mysore.)
22. Tousoof Sahib v. AM. Commercial Tax Officer, (1967) 19 S.T C. 210 (A.P.) per Gopal 

Rao Kkbote, J.
23. See 17 supra.
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It is an objective sera tiny that the officer must have with these materials., 
This objective scrutiny will help the officer in arriving at reasonable conclusions. 
Thus when, the accounts of a dealer show that there is suppression both of pur
chases and sales, it is not reasonable to make two separate additions for suppres
sions in purchases and sales. In Ponm/swrmi v. Government of Madras**, it 
was correctly held that when purchases and sales were not shown in accounts it 
might be reasonable to assume that goods covered by such sales to the extent 
possible came from the goods purchased and not disclosed.

Relation between estimate and suppressed fads.—The method in which the 
officer correlates the details of detected suppression with the estMate of the busi
ness of the dealer is a matter of great importance. In Velukuity's case** 1 2, the 
Supreme Court held that an addition made by the Sales Tax Officer to the branch 
office turnover for suppressions detected in the Head Office was without any basis 
and bad in law. A logical deduction from the ratio of this decision is that 
detection of suppression in one branch and in one item of goods must 
not give a carte balanche to the officer for arbitrarily adding to the turnover in 
other branches of the dealer or to the turnover of other commodities of the same 
branch. The trend of the Kerala decision in Appukutty v. State of Kerala* 
is that suppressions found through the secret boots of a third party do not give 
valid material unless it is proved after giving the assessee an opportunity to 
cross-examine the owner of the secret books. In the second Appvkuity's case* 
the Kcrak High Court quashed a ten per cent addition to the reported net 
turnover without any relationship to the detected suppression and without consi
deration of the assessee’s explanation. Stressing the need to protect the asses- 
sees from the whimsicalities of officials who “allowed enthusiasm to overrun judi
cial discretion and fairplay”. Govind n Nafr, J.3 4 5 * * observed:—

".............. the rejections of account books, does not give the taxing autho
rity a right to make any assessment in any way it likes without reference to the
material before him.......... the process of best judgment is a quasi-judicial process,
an honest and bona fide attempt in a judicial manner to determine the tax liabi
lity of a person..............................

From the above it is abundantly clear that when a suppression or a clandes
tine transaction is found out the sales-tax Officer is not left with a wide discre
tion to assume that such suppressions are practised occasionally or throughout 
the assessment year. In H. M. Esufali v. Commissioner of Sales Tax8 a sale 
book for a period of nineteen days showing a sale of Rs. 31,171.28 was detec
ted. Taking this amount as escaped turnover for nineteen days as a yardstick! 
the assessing authority assumed that the assessee continued to effect in the entire 
year similar extra transactions which were suppressed., Dixit, C.J., held that

24. (1968) 21 S.T C. 71 (Madras) per Yeeraswaml, J., p. 72.
25. (1966) 17 S T.C. 465 : 60 I.T.R. 239.

1. (1963) 14 S T C. 489.
2. (1965) KX.T. 805.
3. Ibid.
4. Ibid alp. 508.
5. (1969) 24 S.T.C. I (MJ?.) See also M Moideenkutty v. Sales Tax Officer, (1967) 19 S.T.C.

302 (Kerala). Discovery in a check post of two purchases affected by the petitioner Induced the
officer to assume that such transactions were clandestinely carried out on every week of the year nnd
to estimate a turnover on the basis of that assumption. Govindan Nalr, J., held that this assump
tion was without basis.
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there was no basis for such an assumption8. Mere discovery of a ‘tiny little 
book’ showing small transactions can never present signs of large scale suppress
ed transactions1. It is submitted that on the moderate materials one cannot 
make a gigantic assessment..

In a contingency when the dealer does not in any manner help the Sales Tax 
Officer in forming his best discretion, the officer may make his judgment upon 
certain established facts8 such as three times the closing stock, a percentage addi
tion® to the purchase value as in the case of hotel business or the extent of the 
consumption of electrical energy10 spent on the machinery used in business or 
the multiple of the quantum of business in a day*. The assessments of the same 
dealer in the previous years1* may also form a basis for best judgment. But these 
working rules cannot be applied mechanically13 for the assessment will depend 

- upon so many factors some of which are notl capable of quantitative analysis14. 
It is submittal that the chants in the situation of business, the rise and fall in 
the quantum of business, the marketability18 of the particular commodity dealt 
with, the changes in the statute with regard to the rate of tax and the fluctua
tions of prices in the market are some of the important factors that the salcs- 
tax officer has to take into account before fixing the tax liability of the dealers. 
In this connection one has to agree fully with Vnikadr!, J.1 * who held that the 
adoption of a flat rate in making an estimate should have been made only on 
the basis of departmental sample surveys establishing the correct relationship 
between the nature of input and output in various trades. Departmental sur
veys on all the above aspects of different types of business are quite desirable to 
provide the necessary guidelincss to the assessing authorities.

Procedural aspects of ‘best judgment5,— In the procedural sphere of best 
judgment assessment the assessing authority is not given an arbitrary piower or 
wide discretion. As the acts of the assessing authority involve civil consequen
ces to the assessee, observance of natural justice is the keynote of the power of 
‘best judgment5.

6. Iron and steel In which the assessee was dealing had no uniform market day after day 
and the sales depended on the extent of constructional activity. Moreover iron & steel bclngcon- 
trolled commoditlty It should have been easy for the Sales Tax Officer the find out the quantity of 
Iron and steel secured by the dealer under permits and the quantity sold from the assesee’s stock 
register The Judve observed that no such attempt was made.

B. M. Esnfall v. Commissions of Sales Tax (1969) 24 I.T.C. 1 at pp. 7, 8.
7. Sri Oopal Sreenlvas Shenoy v State of Mysore (1968) 21 S.T.C. at 484.
8. Basantal v Commissioner of Sales Tax. (1963) 14 S T C 395 (Allahabad).
9. Pyarelal v State of Madras, (1964) 15 S T C. 9 (Madras).

10. Nazir Khan v. State of Mysore, (1969) 23 S.T C. 269 (Mysore) : Raja RuHaiah v. Deputy 
Commeraal Tax Officer, (1969) 24 S T C. 90 (Andhra Pradesh) : 73 I T R. 224.

11. Ailkoyay. State of Kerala, (1961) 12 S.T C. 567 (Kerala)
12. I. Oulabchand Laxml Narayan v. Commissioner of Sales Tax, (1964) 15 ST.C. 618 (M.P.) 

The assessments for 1953-54 and 1954-55 were made on the basis of the assessment for 1952-53, 
which itself was on best judgment made on the average of the real sales of the previous three years. 
riz , 1949-50, 1950-51 and 1951-52. The Court held that the turnover for 1952-53 was a real and 
actual estimate The estimate for subsequent years based on that for 1952-53 was also held to be 
real and not arbitrary.

2- Jagdlsh Prasad v Board of Revenue, (1951) 2 S T C 21 (Calcutta). The assessee had not 
filed any retnm. In the previous year the taxable turnover was 7 5 per cent, of the gross turnover. 
Though the officer increased the gross turnover he malntHlni-d th/- pwomtngfi nf the net turnover. 
The Court approved 'the assessment.

13. Narayanappa v. State of Mysore, (1962) 13 S T C. 993 (Mysore) at p. 1009.
14. Moidnenkutty v. Sales Tax Officer, (1967) 19 S T C. 302 (Kerala).
15. B. M Esufall v. Commissioner of Sales Tax, (1969) 24 S.T.C. 1. MJ.
16. Pyarelal v. State of Madras, (1964) 15 S.T.C. 9 (Mad.).
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Official Bias of the authority.—The first principle of natural justice that no 
man shall be a judge on his own cause involves three11 kinds of bjaa—pecuniary, 
personal but non-pecuniary and lastly official. Evcnthough it is not stnctly 
necessary to consider the Sales Tax Officer to be identical with the Government, 
generally there are no two opinions on the question whether he is not a judge of 
his own cause, because none oilier represents the Government which appoints him, 
to assess people to tax and carry out many administrative functions of an idend- 
dendal nature. In this context there is every-chance of the authority being carried! 
away by the last mentioned bias, viz., official bias1*. In every arbitrary assess
ment elements of official bias lie hidden because such assessments may not be 
based on objective appreciation of the conditions of the particular assessee but 
on the enthusiasm of the authorities to increase the revenue.

In the lit between the ‘Government and- the dealer, the Sales Tax Officer 
represents the revenue in the role ol proving the tax liability for a specific 
amount. In addition to this he has to act as a judge in deteamining the tax 
liability. The co-mingling of both these prosecuting and judging functions in 
the same authority may create official bias and to that extent weakens the posi
tion of the Sales Tax Officer as an impartial and disinterested umpire. The 
possible solution is to separate these functions and to appoint separate officers 
for each. If erstwhile ‘prosecutors’ are appointed as ‘judges’ it might be to have 
officers in whom the judicial balance will never be borne. The desirable thing 
is to appoint legally qualified and specialized persons of some standing at the 
Bar.

Reasonable opportunity.—The second rule of natural justice that no mnn 
shall be condemned unheard is part and pared of the procedural requirements 
of best judgment assessment. The duty of administrative adjudicators of hear
ing the other side before condemnation, is brought out in no better words than 
thoie of Loreburn, L.C. Jit Board of Education v Bice19.

“They can obtain information'in any way they think best, always giving a 
fair opportunity to three who are parties in controversy for correcting or 
contradicting any relevant statement prejudicial to their view”.,

The best judgment assessment is a process which deals with many- dxcum- - 
stances prejudicial to the rights and claims of the asscssces who if they are given 
an opportunity, may be in a position to, explain away the facts and circumstances 
prejudicial to them.,

Necessity of opportunity.—All sales tax legislations in India provide that 
when an assessee files a return which, in the opinion of the assessing authority.
Is incorrect or incomplete, ho should be given an opportunity to prove his return 
with accounts or any other evidence.. The factors that guide the authority to 
arrive at a condusion whether the returns are correct or not, may not have worked 
well. Leach C.J. observed as early as in 1939.

“Information which ffie Income-tax Officer has received may not always 
be accurate and it is only fair when he proposes tp_act on material which he has 
obtained from an outside source that he should give the assessee an opportunity 
of showing if he can, that Income-tax Officer is misinformed___”*»

17. Griffith & Street, Principles of Public Administration (1957) pp. 156,157.
18 “ In the case of official biasthe officer Is not actuated by any personal ID will He is so 

imbued with the desire to promote the departmental policy that ho become* blind to the existence 
of the interest of the private individual.- Markose A. T. Judicial Control of Administrative Action 
in India (1956) p. 217.

19. (1911) A.C. 179 at p. 182.
20. Ounda Subbayya v. CommMoner of Income-tax IX Jl. (1939) Mad. 404 : (1939) I MXX 

451 at p.454 : AIX.. 1939 Mad. 371 atp. 373. The provision of beat Judgment in Income-tax law 
Is more or lass identical with that In the tfllea tax legislations.
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As the one-sided information of the officer is partial, it is safer to act on it 
after getting the view of the persons whoso interest is going to be prejudiced by 
acting on such a view.. Between the date of the decision of Leach C.J., i. e., 
1939 and today the concept of opportunity in sales- tax best judgment assessment 
has grown to have its various phases.,

How opportunity is given.—The assessing authority implements the concept 
of reasonable opportunity in the form of sending a pre-assessment notice to the 
assesses. This notice must contain the basis and proposal of the turnover of the 
assessce. In Ramanalh Showy v. Sales Tax Officer.11 Vaidyalingam, J., 
observed:—

“In order that a party may have a full and effective opportunity... .it is ' 
obligatory on the part of the officer to place before the assessce the basis which 
be proposes to adopt in making the best judgment assessment”.”

The same judge in another case” held that there was a duty on the part 
of the officer.,

“to make available to the petitioned every point or aspect that he proposes 
to take into account in making the best judgment, and give the assessce opportu
nity to place all the objections that may. bo available to him both under law and 
on facts, regarding the proposal”.,, ’

- Mere statement in the pr&assessmont notice of the facts erf suppression” 
or of the description of the defects in the accounts” does not amount to a correct 
proposal of all the basis adopted for best judgment assessment. When inferences 
are derived from escaped or suppressed transactions liable to be taxed all those 
inferences ’should be put to the dealer for his explanation.11 The notice should 
not be an empty and idle formality.* It must bo TuH and effective’.* For this it 
is obligatory oo the part of the officer to issue a pre-assessment notice containing 
all the basis of estimate and every point or aspect of the proposal.* 1 2 3 4 -For instance 
take the case of a best judgment assessment based on the return or the estimate 
of the previous year. Tbo fact that the previous year is going to be taken as the 
basis shguld have Been intimated to the assessce in the pre-assessment-notice.,’ 
If the officer thinks that there must be an addition to the previous return the 
reasons of the addition must also be stated in the notice., It is probable that 
there might have been a fall in fhe actual quantum of the business of the 
"assessce in the assessment year. This change might not have been noticed by 
the officer. Only if the basis as to the previous return and all other aspects of 
the proposals are intimated to the dealer, he would have an effective opportunity 
to bring the actual state of affaire to the scrutiny of the officer.

Notice and personal appearance of the dealer.—Notice of appearance 
of the assessccs before the officer is necessary in certain cases when the officer 
thinks that assessco’fl personal: explanation will dear away many of his doubts,..

21. (1962) • K.LJ. 277.
22. Ibid at p. 285, Emphasis is mine.
23. Namadeva Shenoy v. Sales Tax Officer, (1962) K.LJ. 458.
24. Ibid.
25. Abdul Rahtman v. Sales Tax Officer, (1963) 14 S.T.C. 155, (Kerala).

1. Murali Trading Co. v. Joint Commercial Tax Officer, (1967) 1 MU. 258: 80 L.W. 163: 
(1967) 19 S.T.C. 221 (Mad.) per Anantanarayian, CJ.

2. Krlshnan Hair v. Sales-tax Officer, (1963) KU. 933.
3. Rnmnath Shenoy v. Sales-tax Officer, (1963) 14 S.T.C. 231.
4. Namadera Shenoy v. Sales-tax Officer, (1962) KiJ. 458.
3. OidabchandLexml Narayan v. Commissioner of SaUs-tax, (1564) 15 S.T.C. 618 (MJP.).
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The personal meetings of the asscssees and the. assessing authority with evidence 
to substantiate the points of view of both sides will help clearing much ‘dead 
wood’ as well as inculcating confidence in the' assessec that they get a fair deal 
from the assessing officer. But if a notice is issued for the appearance of the 
assessec and the notice does not contain all the basis of estimate of the turnover, 
the opportunity given to the assessee cannot be said to be effective.15 If in 
pursuance of such a notice the assessee appears before the authority the appear
ance must not be taken as a sign of his silent approval of the basis wind} was 
not disclosed to him. In a pre^assessment interview, if any, the officer should 
seek the explanation of the dealer on every item of evidence relied on by him.7

Reasonable opportunity is all possible opportunity.—The failure of the 
assessee to produce evidence in support of the returns even on notice may induce 
the Sales Tax, Officer to issue another notice proposing the basis for best judgment 
assessment. If in reply to the latte: notice the assessee produces the accounts 
instead of filing objections as tq the basis, the officer should not fall back upon 
making an assessment all on a sudden. On such an occasion the officer has to 
give a further opportunity to the assessee as to why he cannot rely on the books 
and to make known to the assessee any further particulars of basis which he 
proposes to adopt.* An occasion similar to this arose in' Bata Shoe Co', v. Joint 
Commercial Tax Officer* The dealer neither filed the return within the pres
cribed period nor even produced the accounts in spite of repeated adjournments 
for the purpose. Nevertheless before the officer exercised his best judgment the 
dealer filed the return. The officer did not consider the return. Holding this 
procedure as wholly unrealistic and unrelated to the task of finding out the true 
net chargeable turnover the High Court pointed out that the officer should have 
looked into the return > If he felt that it was incomplete or incorrect, the officer 
had to follow the procedures in the Act giving an opportunity to the assessee to 
prove the completeness or correctness .of the return.10

Reasonableness and legality of opportunity.—An opportunity given to the 
dealer is not' reasonable if he is not in a position to ntilizei it effectively. ‘ A 
notice calling upon the assessee to appear on a particular day on which occasion 
he was really unable to present himself, cannot be said to have given him a 
reasonable opportunity. Id. Public Prosecutor v. Chandrasekharan11 tho Madras 
High Court held that the respondent who was bedridden and unable to move 
on the day required to be present, was not given a reasonable opportunity. 
There is a warning note13 in the judgment that deliberate non-production of 
accounts and delaying tactics would not be given a free play in the anxiety 
to,safeguard the various aspects of tho concept of natural justice. In Ganesh

6. Namadeta Shenoy v. Salas Tax Officer, (1962) K.L J. 277.
7. Murali Trading Co. y. Joint Commercial Tax Officer, (1967) 1 MXJ. 258 : (1967) 19 

S.T.C. 221 (Mad.) : 80 L.W. 163.
8. Abdul Rahiman v. Sales Tax Officer, (1963) 14 S.T.C. 155 (Kerala) per Vaidyalingam, J., 

p.158
9. ILR (1968) 3 Mad. 491 ; (1968) 1 MX J. 295: (1968) 21 S.T.C. 135 (Madras) per 

Vccraswami, J.
10. Ibid.
11. (1956) 2 M.LJ, 572 : (1957) MXJ. (Cr .).127 : (1957) 8 S.T.C. 6 (Madras.) per Soma-

sundaram, J.
12. Ibid at p.572 “If the assessec avoids going to the author! tie* with necessary account book 

and if after the issue of two or three notices, he docs not choose to be present or that the reason* 
which he had given arc found to be false by the authorities, thee certainly they can proceed to assess 
him to best of their Judgment.”

J—8
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Prasad v. Commissioner of Sales Tew13 the Supreme Court has held that a dealer 
cannot argue that the opportunity given to him is not sufficiently long if the short 
time given for his explanation has in no way resulted in any prejudice against 

111 Udipi Panama Viliar v. The Deputy Commissioner.x' the Andhra 
High Court has held that a notice of re-assessment after a four day watch of the 
assessce’s shop cannot be said to be illegal simply because the watch is improper. 
It is submitted that in this case there is neither violation of natural justice nor 
limitation upon the usefulness of the opportunity given to the assessee under the 
law, as ffie assessee himself has got an opportunity to contend in his reply to the 
notice that the watch has been illegal or,improper.

Consideration of the reply to the pre-asscwment notice.—The opportunity 
given to the assessee though reasonable would not be effective if the awessee’s 
objections to the proposal of the basis are not fully considered by the Sales Tax 
Officer. Quashing an arbitrary estimate having no relationship to the delected 
suppressions or to the explanations of the assessee, Govindan Nair, J. observed:—

‘The judicial process does not end by making known to a person the 
proposal against ban ami giving him a chance to explain but extends further to a 
judicial consideration of representations and materials. .ni"

if ^ assessceto ^ pre-assessment notice may contain many 
,JflenSf aSauft or quantum of estimate, the disapproval

°f 1110 dcfects found on inspection, the plaint 
for the examination of a third party, request for another opportunity the 
reasons for the fall m turnover or profits, etc. ^In short the rep^qoSk tto 
whole caw of the assessee against the officers’ contentions. ' It is the bounden
notice^ Tf ^ a3SC8s€^’s ^ against his own in the

3 ^ * not done the assessment loses its judicial elements and the 
opportunity already given loses its meaning.

°f ^ Pa1^-—In ' Qmda Subbayy's case” Loach C J 
ProP08®1- the source of information 

jP t^^aaessee. But when the records at the disposal of 
a third party are utilized as tho basis of best judgment, natural iusticc demands
ffi^i ^ 83001611 8110111(1 baw been given an opportunity to disprove the
findings from that source. Will this concept of opportunity eiend to theara 
of cr^s-exammmg the third party as in a Court? In the First Appukuttys casex* 

n?1 C?urt Md ^ was no justification in relying on the 
secret books of a third party without affording an effective opportunity to the 
aAswseo to cross-examine the third parly as to the veracity of the entries in the 
wret books connecting the asaessees. But the Gujarat High Court has dissented 
irom Appukuttys case™ m Jay ant Hal y. State of Gujarat13 The Court turned

u. (1969) 2 An.WJl 75 : (1969) 23 S T C 6 per Kuppuswamy, J.
M. Appukutty v. Sales Tax Officer, (1965) K.L T. 803 at p. 808.
See Note No. 17alp. 44.

(1939) 1 MX J 451 : A TR. 1939 Mad. 371 : I.L R. (1939) Mad. 404.
Appukuity v. State of Kerala, (1963) 14 S.T.C 489

to croa-examine the other aaeaoT Produced. The petitioner requeued the ahthorlty

15.
16.

17.
18. 
19.
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down the claim to cross-examine the’ other assessee from whos< uplak accounts 
the officer detected the suppression of a few transactions. The Court held that 
the evidence under the Sales tax law meant “any material having probative value 
irrespective of the manner in which the material is produced or of the mode of 
proving that particular piece of material”.10 The Court held the view that evi
dence on which the assessing authority should act need not be legal evidence as 
held in Appkuity’s case*°-a. The view of the Gujarat High Court that cross- 
examination need not be allowed, seems to be not correct. The opportunity to 
explain the suppressions must be effective and the prejudice -caused to the dealer 
when the facts are not brought out by way of cross-examination, must be the 
test to be applied. There is a usual plea against cross-examination tbaj the third 
perrons if they are cross-examined, shall always be hostile to the Government 
and shall help the assesscos.11 This plea is a myth the acceptance of which'will 
be tantamount to the abandonment of the very purpose behind the concept of 
cross-examination. If the assessee gets a good opportunity in presenting his 
case m a better way by cross-examining the third parties there is no justice in 
denying this right.”

Failure to file return and opportunity.—Is the assessing authority under an 
obligation of giving an opportunity even when the dealer does not perform the 
statutory duty of submitting the return ? The Allahabad High Court** 1 maintained 
that the assessee who did not file the return went out of the picture and it was 
left to the assessing authority to have the best judgment after making whatever 
enquiries he deemed necessary. It was not a judicial enquiry.*1 The Andhra 
High Court held the opposite view. They held that an ex parte assessment 
without proposing the basis was bad and violative of natural justice even though 
the assessee failed to produce the return and accounts in spite of posting the case 
several times for the pmpose. It is submitted that best judgment assessment is 
process to be carried out objectively. It has been held in many decisions1 that 
a process which should be carried out objectively requires hearing the other ride 
even when the statute is silent. Hencfc the Andhra decision seems to be correct

20. Ibid at p. 17.
20-a. (1963) 14 S.T.C. 489.

See the contention of the Government In AT Appukutty v. State of Ka ala, (1963) 14 S.T.C,

22. Jain S. N. ‘ Best^udgment’ under the Indian Salcs-tax Laws (1965) 7 J.I.L I. 82 at p. 95.

23. Quameruddin v. Commissioner of Sales Tax, (1963) 14 S T.C. 534 per M. C. Dcsai C. J- 
Estimate without giving notice to the asseesee who had not filed the return within the time prescribed 
by Rules was validated. Also sec Adarsh Bhander v. Sales Tax Officer, (1957) 7 S.T.C. 666 ('Allaha
bad per Mootham, C.J., at p. 681.

24 Adarsh Bhander v. Sales Tax Officer, (1957) 7 S.T.C. 666.
25. Devon Hamman v. State of Andhra Pradesh, (I960) 11 S.T C. 473 (Andhra) per Anantana- 

rayana Iyer, J.

1. That the objective determination of a question-warrants a Judicial process even In the ab
sence of a statutory provision has been asserted by Wanchoo J., in his two decisions in Boa -d 
of High School v. Ohanshyam, (1963) 2 S.C J. 599 : A.I.R. 1962 S C. 1110 and Board of Revenue v 
Vidyavaihi, (1963) 1 S CJ. 324 : A LR. 1962 S C 1217- The two decisions are Important becaus > 
they were made months before Ridge v. Baldwin, (1963) 2 A11.E.R. 66 as set the principle in line
wltholderauihoritlcjln England. Fcr other Indian decisions, seeBhagwan y.Ramachand, (1966) 

2 S.CJ. 295: A I.R. 1965 1767 ; Associated Cement Companies w. P. N. Sharma, (1966) 1 S.C-J. 786: 
A I.R. I96J S C. 1595 : Board of High School v. Bagieswar, (1963) 2 S C.J 651 : A.I.R. 1966 S.C . 
875; State of Orissa v. Binapani Devi, (1967) 2 S.CJ- 339 : A.I R. 1967 S.C. 1269: Ramakantay., 
District School, Board, A.I.R. 1969 Cal. 397.
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Reasoned assessments.—The necessity of giving reasons for a quasi-judicial 
decision has been stressed on more occasions8 than one by the Supreme Court. 
An assessment order by a Sales Tax authority should contain reasons for its con
clusions. This essential requirement is brought out by the following words of 
Anantanarayana Iyer, J.:

“The assessment order should contain a dear indication of the material on 
which the turnover is fixed, rates are adopted and the amount of tax is deter
mined so that the assessec may know that fact and make, his2 3 4 5 representations, if 
any, on those matters”.

In Nazir Khan v. State of Mysore,* Somanatha Iyer, J. quashed an assess
ment on a ground inter alia that the officer “did not disclose in his order any 
material, on the basis of which he found it possible to make the estimate which 
he made”5.

CoodoaioiL,—Best judgment assessment is a quasi-judicial process and one 
sees in it a typical cross-section oftho entire field of current public administra
tion., The rapid devdopment of commerce and industry, the consequences of 
war and inflation and the recognition of Welfare State ideas created circum
stances which necessitated an equally rapid devdopment of practice of best judg
ment in sales-tax. Pari passu the judidary and the administration had to deve
lop substantive and procedural standards in the concept of best judgment in order 
to preserve the rule of law.

It is now well settled that best judgment process- in its substantive side is not 
a guesswork but an objective determination of the tax liability with a rational 
nexus to the materials available. The porcedures of inspection, enquiry and 
checking of accounts will hdp the sales-tax authorities to gather suffideot mate
rials on which best judgment is based. Coming to the procedural plane the 
observance of natural justice is not taken as a mere formality.- The opportu
nity is to be enforced effectivdy. Timdy notice proposing the basis to the 
assessec furnishes reasonable opportunity to the assessce. Consideration of 
details stated by the assessec in the reply to the notice is necessary ingredient of 
natural justice. The concepts of examination and croes-examination of persons 
including the assessee on whose evidence reliance is placed by the authorities, 
are to be recognised as necessary elements of natural justice. Lastly we are 
reaching a stage, if we have not already reached it, where it is realised that ‘beat 
judgment* must be a ‘reasoned’ judgment giving the assessec opportunity, just 
and effective, of carrying his care .further to an appellate authority.

2. M. P Industries v. Union of India, (1966) I S.C J 204 : at p. 207 A I.R 1966 S C 671 
at p. 675 per Subba Rao, J., M If Tribunal* can make order* without giving rea*on the said power 
in the hand* of unscrupious or dishonest officers may turn out to bo a potent weapon for abuse of 
power Butifroasonsforanorderarotoboglvonitwlllboan effective restraint as such abus$, as 
the order, if it discloses extraneous or irrelevant considerations will bo subject to judicial scrutiny 
and correction. Also see Harinagar Sugar Mills v. Syatn Sundar Thun Jhunjumwala, (1963) 1 S.C J. 
471 : A I.R. 1961 S.C. 1669 : Oovinda Rao v State ofM P , (1966) 1 S.C J. 480 : A I.R. 1965 S.C. 
1222.

3. Devon llanurtanv. Slate of Andhra Pradesh, (1960) II S.T.C 473 at p.478.
4. (1969) 23 S.T.C. 269, (Mysore).
J. Ibid at p. 272.
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BOOK REVIEW

Religion, Law and The State ln India, By J. Duncan M. Denett (Faber 
and Faber, 24 Russell Square, London), 1968. Price 903 net.

Dr. Derrett, Professor of Oriental Laws in the University of London, is familiar 
"to the Indian legal public. He has bc^n writing from time to time on various 
aspects of Hindu life and Hindu Law and has been subjecting, off and on, decisions 
of Courts to critical examination. The book under review is a volume of collected 
papers with however some chapters specially written for the attainment of its 
purpose, namely, to provide a critical study of the'personal laws in India-from the 
earliest times, from the point of view of its evolution and historical development.

India is now a secular State. In furtherance of its ideals of equality, avoidance 
•of discrimination on grounds inter alia of birth, caste and sex enunciated in the Consti
tution and the policy underlying Article 13, large chunks of Hindu personal law 
have been overhauled. At the fame time freedom of conscience and the right to 
practise religion, within, limits set out, are guaranteed under Article 25. Being 
a secular §tatc there is no patronage of any religion and there is no preference for 
the religion of the majority of the inhabitants of the country. The majority can 
no more offer affronts to the religious beliefs of the minorities any more than the 
latter can, with impunity, wound the feelings of the majority in matters of religion. 
Does it however mean that the personal laws associated in the minds of the public 
with the rclig ons beliefs of the people stand excluded from alteration or refashioning 
by the Legislature ? Thoughout the history of Hinduism, religion and law are 
found woven into the fabric of social life. What precisely was the nature of the 
association between law and religion, whether disentaglement of the secular elements 
of law from religious association consistency with the theory of the super-human 
origin and eternal character of dharma is possible, what devices and expedients were 
resorted to in the past to keep the law moving with the times, nnd whether the 
changes embodied in the codified patts of Hindu Law are entitled morally and legally 
to the faith and obedience to which*thc laws of the ancient sages were entitled are 
interesting questions of far-reaching importance. Answer* to these questions from an 
■emotional or merely metaphysical plane cannot satisfy. Though a sizable section 
of Hindus at the present time docs not subscribe to its theo'ogy or its caste organi
sation, the majority of Hindus believe in the existence of a higher force and ethical 
values. The psychology of the .masses by and large is still controlled by tradition. 
Hence purposive research detached from preconceived notions or bias in regard to, 
the questions posed earlier,is eminently to be welcomed.

Research involves fact-finding, fact-ordering and correlation. It-also involves 
thinking about the facts and the observation of trends. Dr. Derrett has' endeavoured 
to provide in the book under notice a connected survey of the various points at 
which religion has provided.the law or law has made its impact on religion. He 
seems to believe in the indigenous legal system and the real continuity of Hinduism 
and in the ability of the people, to adjust themselves even to novel ideas without 
abandoning their origional standpoint. According to him the rules comprised 
in the vyavahara portions of the various Smritis do not have their roots in religiofi 
at all and hence could be altered as in fact they were altered and reshaped by the 
sages and the laterday jurists. He relics for this view on a text of the Bhavishya 
Purana adopted by Apararka and Mitra Misra to conclude that Smriti texts, with, 
a seen purpose, are not rooted in the Vedas like those relating to political science or 
international law (see pages 98-99). He suggests that the actual relationship 
"between religious doctrine, and the rides of substantive law is not that of cause and 
•effect but rather that ofform and substance (page 117). In Dr. Derrett’s view the 
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framework into which the legal rules were set was religious in its entirety and it was? 
the master mind of Manu that saw it neat and smooth (pages 117-1 ig). The con
clusions arc to a degree plausible and attractive. The supporting material is how
ever weak. The Bhavishya Purana is a relatively late and minor juridical work aud
it is doubtful whether its view had cdmmendcd itself to any large section of the 
jurists. Dr. Dcrrett also points out that there appears to have been no stage at which, 
law was immutable, at which custom was not open' to influence from jurists or to 
modification or even abrogation at the hands of the Ruler (page 152). With this 
view there is bound to be a large measure of agreement. Chapters 5 and 6 of the 
book dealing with the “ Right to Earn in Ancient India ” and “ Custom and Law- 
in Ancient India ” respectively arc penetrative and illuminating. Dr. Dcrrett 
has made a critical assessment of the enactments of 1955-56, in Chapters 10 nnrl j j. 
He considers the policy behind Article 44 of the Constitution that a uniform civil 
code should be devised wherein all personal laws should merge is sound and he has 
given useful bints as to the lines on which such a code may be prepared without 
offending the susceptibilities of any class of people, Hindu, Muslim, Christian or 
any other..

Dr. Dcrrett has considered quite a wealth of material and has stated his views 
forcefully.- Occasionally his expression seems to be in the “ I know what is good 
for you ” manner, and at places a little bit overdone. When he states at page 336, 
that “ it is widely expected that the increase in the daughters ’ rights will lead to 
quarrels between brothers and sisters unless the latter not only take the dependent 
attitude which is traditional but also prevent their relations by marriage from attemp
ting to exercise these rights on their behalf,” there seems to be little warrant for 
it. At page 346, he remarks that under section 9 of the Hindu Adoptions Act 
the Court is given jurisdiction to order adoptions when what the Court does under 
the section is only to permit adoptions. These arc minor details.

The book under notice is of great merit. It is a scholarly contribution which, 
can be read with profit and pleasure,by, all thinking persons Anri students of law 
in particular.

.Mulla. Principles of tytAHOMEDAN Law. Sixteenth edition By The Honb'la 
Mr. Justice HidqyatuUah, Chief Justice of India; (N. M. Tripathi Private Ltd 
Bombay), 1968. Price Rs. 12-50. r

Within a period of about 60 years from the date cf its first publication in 1906' 
Mulla’s book on Mahomcdan Law has gone through no less than sixteen editions 
which testifies to its high popularity, value, and usefulness as an authoritative state
ment of what may be called the principles of Anglo-Mahomcdan Law. The present 
edition has not disturbed the original scheme of the earlier editions.'' A feature 
enhancing the utility of the work is the indication also of how the principles are 
being applied in Pakistan, and the inclusion of materials—both case law and legis
lation—up to 1968. The decision qf-‘the Supreme Court of India in MumUat v; 
Bishmmaih Prasad, A.I.R. 1968 S.G. 450, holding that under the Muslim law of 
Pre-emption there must be frill ownership in the land pre-empted and therefore the 
right of pre-emption does not arise on the sale of a leasehold interest in the land and 
that the preemptor also must have full ownership in order to maintain a suit for 
preemption, since reciprocity is the basis of the Muslim law of Pre-emption docs 
not seem to h^vc been noticed, presumably because the decision had not’ been 
reported by the time of the publication of the book under review.

The Introduction supplied by the present Editor is bound to be of great 
interest. In its concluding part it deals with a question on which diverse views 
have been expressed, namely, reform of Mushm law. The Constitution of India 
to which the Muslim members of the Constituent Assembly accorded their whop - 
hearted support without any reservation, lays down in Article 44 that the State 
shall endeavour to secure for the citizens a uniform civil code throughout the terri-



fl THE MADRAS LAW JOURNAL 55

tory of India. It means that the Muslim members along with the others have 
pledged the faith of the Nation to achieve that goal, which would result in the replace
ment of the personal laws by the civil code. Opinions arc being expressed now and 
then on the desirability of reforming Muslim law. Changes’ however have been- 
made difficult by the rigid postures of Muslim law as stated in doctrines like “ the 
closure of the gate of ijfihad.” There is also all the time the belief in the back- 
ground.that Islamic law is bound up with the religion of Islam and whoever touches 
the law touches the religion. The Introduction by the. present Edition shows that 
it is not as if modifications have not been made in spite of the above doctrines. 
Outside India, in Muslim countries, reforms have been successfully attempted. 
Rigidity of Islamic doctrines have been relaxed in matters not considcrpd fundamen
tal. Everywhere moderate reforms in matters of procedure have .been effected. 
In India itself, enactments like the Abolition of Slavery Act of 1843, Freedom of 
Religion Act of 1850, the Dissolution of Muslim Marriages Act of 1939, the Special 
Mamage Act of I954j snd the various wakf Acts have had repercussions, either 
directly or indirectly, on Muslim Family law. Judicial decisions also as has been 
pointed out have effected some modifications. But, by and large, whatever has been 
done concerns only the periphery of Muslim family law. As the Editor points out 
the correct position seems to be that reform is not impossible. Spread of education 
and pressure of public opinion inside the Muslim society can alone lead to large 
scale reform, ■ The process however is bound to be slow.

Mulla’s Mahomedan Law is a standard book on the subject and enjoys a 
unique reputation. The present edition fully lives up to the level of the previous, 
editions. ■

Tyabji on MusIim Law, Fourth Edition By Mushin Tqyyibji. fN. M. 
Tripathj Private Ltd , Bombay)., 1968. Price Rs. 50.

The present edition of Tyabji’s Muslim Law appears after an interval of about 
30 years since the previous edition was published. The title of the book alio has- 
been altered from ‘ Muhammadan Law ’ to * Muslim Law ’. The book is an 
exhaustive statement of the personal law of the Muslims in India and Pakistan. 
It states in the form of a code containing now 751 enunciations of the principles of 
Muslim Law, at the same time elucidating the rules of law. Almost every rule found 
in the original texts is included including those ordinarily not available to the public 
Decisions of importance have .also been considered. Tyabji’s book has attained 
the status of a classic and is looked upon as an authority to be usefully referred to on 
the subject. It is, therefore, a happy event that the present edition has been brought 
out. Legislation affecting Muslim Law both in India ,and Pakistan is set out in the 
Appendices attached to the book. '

Case law up to the end of the first quarter of 1968 has been taken into account. 
The important pronouncement of the Supreme Court in Mohammad Sulaitnan v 
Mohammed Ismail, A.I.R. 1966 S.G. 792 : (1966) 1 S.G.R. 37, holding that a decree 
in a suit against some of the heirs of a deceased Muslim would bind the other heirs 
also if without fraud or collusion and after due enquiry all the heirs known to the 
plaintiff had been impleaded and the suit was properly contested by such of the 
heirs as were actually impleaded and ho other defence was open-or suggested find* 
mention at page 1060 in the Addenda et Corrigenda. Likewise the Supreme Court 
decision in Munnilal v. Bishwanath Prasad, A.I.R. 1968 S.G. 450, holding that for 
the operation of preemption there must be full ownership in land and not merely 
lease hold interest and that the preemptor must have full ownership as rcciprocity 
is the basis of the law of preemption has also been noticed in the same page. y

It is pointed out (page 6) that when a person is born a Muslim he would be 
recognised as such for application of Muslim Law, and foot-note 11 refers to “ a 
Muhammadan family that in matters of worship had adopted the Hindu religion but
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■which was governed by Muhammadan Law”, citing I.L.R. 40 Cal. 378 (P.C.). 
Does this indicate that worship a la mod* Hindus is consistent with profession of Islam 
or docs it show that for purposes of applicability of Muslim Law Islam need not be 
•quite the same as for purposes of religion ? '1

One couldlcgitimatcly expect in an edition brought out for the first time after 
attainment of Independence a reference to the topic of reform of Muslim Law and 
■enactment of a civil code applicable to Muslims also superseding their personal law 
as envisaged in Article 44 of the Constitution. Beyond a statement in the Preface 
to the Fourth Edition mat section a 1 of the Special Marriage Act of 1954 under which 
the registration by a Muslim of his marriage under this Act mates momentous 
changes in his personal law relating to divorce and succession, there is no mention by 
by the Editor about the desirability or practicability of further reforming Muslim 
Law.

Tyabji’s book is a scholarly presentation of the subject of Muslim Personal 
Law and will be highly helpful both the busy legal practitioner and to the academic 
research scholar.

The Constitution of India By Dr. V. JV. Shukla, Fifth edition (Eastern Book 
Company, Lucknow and Delhi), 1969. Price Rs. 26.

There arc quite a number of books on the Indian Constitution. Like “ Ben 
Adam s tribe they arc increasing. Within the period of two decades during which 
the Constitution has been in force a number of things have happened and a number 
of interesting problems have been thrown up. The Constitution has been amended 
22 times. The Supreme Court has held that the Fundamental rights in Part III 
cannot hereafter be altered or changed by resort to the amendatory procedure in 
Article 368 (A.I.R. 1967 S.G. 1743)- The doctrine of prospective overruling— 
purely American doctrine bom and developed in the U.S.A.—has been imported- 
Controversies have arisen regarding the respective jurisdictions of the Legislature and 
the Superior Courts in the matter of privileges as dealt with in Article 194,' The 
question of the sanctity attaching to contracts and covenants between the Union 
Government and the Princes, and Members of the former Indian Civil Service 
in the light of relevant constitutional provisions has come to assume considerable 
importance. The usefulness of bicameralism in view of the fact that, even in the 
9 out of 17 States which had an upper House of Legislature, 4 have got out of or 
are in the process of getting out of it, calls for examination. Considered opinions 
of academic men standing aloof from political ideologies or emotions given in a 
purely detached spirit on these and other questions arc bound to carry respect and 
weight. Dr. Shukla, as a scholar and Professor of Law has the necessary creden
tials. But in the book under notice he has attempted only a more modest task 
namely to analyse the provisions of the Constitution and provide comments thereon 
iu the light of.dccidcd cases in a manner which will be of help primarily to the 
students. Justice Kidwai in his Foreword has observed that in view of the fact 
that the life, liberty and property of every citizen of India is vitally affected by the 
provisions of the Constitution it is necessary that every effort should be made to 
make the provisions easily comprehensible and that Mr. Shukla’s book has fulfilled 
the need admirably. With his further observation that the book will provide suffi- 
■dent materials to lawyers to assist them in unravelling the tangles of interpretation 
one may state that it is an expression of hope rather than an-assessment of achieve
ment.
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S51 has resulted.between the Madras High Court and the Bombay High Court. 
The Madras decision is in Sheik Mahomed v. B. I. S. N. Go., I.L.R. 32 Mad. 95, 120, 
and that of the Bombay High Court is in Bombay Steam Navigation Co. v. Vasudev, 
I.L.R. 52.Bom. 37.. The Law. Commission has suggested that to remove all 
■doubts on the matter the words <f the bailee is in the absence of any special contract 
Bound ” may be substituted in section 151 for the words “ the bailee is bound.” 
Though, at page 806, the Author has cited the two decisions in , the footnotes 
there is no advertence in the body of the book to the Existence of a difference in the 
views of the two High Courts, nor has the present Editor indicated his own view in 
the matter. The' recommendations of the Law Commission have not elicited any 
comments.

The present Edition has maintained the standard set by the earlier editions and 
will be a useful book of reference to lawyers and the members of the Judicial Service.

Law Breakers and Keepers of Peace By S. K. Ghosh (Eastern Law House 
Private Ltd., Galcutta-13). Second Edition, 1969. Price Rs. 18.

The British Policemen on the Beat—the Bobby of England—has won for the 
British Police a reputation for courtesy and helpfulness and is a popular figure. 
His counter-part in India who is rarely on the .beat is generally regarded as 
thorough only in beating. The prejudice engendered against the police during 
the British ragime is still to be lived down. On top ofit, police duties have increased 
•enormously during recent years., In the discharge of such duties what is required 
is no longer men; brawn but a judicious combination of brain and brawn. Problems 
•coming, to the fore in a democratic set up need delicate and imaginative hanrlUng 
which could at the same time be firm and effective. The public mind is conscious 
-only of the strictures passed against the police now and then and looks upon the 
policeman with fear and suspicion. The public has not realised that unless it 
■cooperates with the police the latter’s task will be rendered more difficult and often 
ineffective. It is a familiar phenomenon that when there is a traffic accident for 
instance, or other trouble persons who were eyewitnesses are reluctant to come for
ward. Co-operation can result only if the policeman’s outlook and methods change. 
It is rather happy therefore that a high placed police officer should write a book, 
in the light of his practical experience over a number of years and his research into 
■several law and order problems, that could serve as a manual of instruction to the 
police. The Author has written candidly and has made quite a number of sug
gestions to improve the effectiveness of the police and its morale and discipline. 
The book consists of 19 chapaters including inter alia topics like Leadership, Ideal 
Police, Police and the Public, Police and the Press, Police and Politics, Police and 
■the Magistracy, Crowd Control, Police in Riots, Traffic Accidents and Prosecution 
■of eases. In the chapters on Crowd Control and Police in Riots a number of prac
tical suggestions have been set out at pages 67 and 74. But as recognised at page 10 
the power and effectiveness of the police depend on public respect and approval and 
the police problem really is how to inspire the public with better understanding 
and appreciation of police values. Ttrnt can come only with realisation that the 
police serve the real interests of the people.

In this context is may not be out of place to mention a thing or two. The 
Tcccpers of peace must themselves set an example to others in implicit obedience to 
and respect for law._ It will not be permissible for the policemen to strike work. 
"Was it not Galvin Goolidge, a former President of the U.S.A., that said that the 
policemen have no right to strike work ? It will be even more impermissible for 
the policemen to take the law into their own hands and become law-breakers them
selves. The recent happening in Bengal of policemen breaking into the 
Legislature when it was in session and behaving violently mnVw sad story. 
It is here that Napoleon’s observation cited at the very commencement of the book 
that “ there arc no bad soldiers, only bad officers ” becomes Very pertinent.



$0 the madras law journal [1970

In regard to prosecution of cases the Author stresses appropriately the need, 
for proper and thorough investigation. Most prosecutions fail because of per
functory and faulty investigation. The Author’s plea for increase in the police 
force is quite justified having regard to the complexities of present-day life. But 
mere increase in number will be of no use unless men of the proper calibre and 
character arc enrolled.-

- The Author has presented his ideas cogently and lucidly. The book will 
serve as a useful manual to all engaged in the police administration, particularly 
to those engacd in field work. It will help also in imparting proper training to 
the police personnel.

Famous Murder Triads By S. Rajagopalan (N. M. Tripathi Private Ltd 
Bombay), 1968. Price Rs. 10.

Murder has been the theme of many books. “ Murder will be out” said* 
onakespcarc. Dc Quinccy wrote on ‘Mudcr as a fine art.’ Each book on the 
subject has its own appeal; even so the present volume.

Entitled after the famous British Notable Trials series, the book under review 
records sevent-five murder trials compiled from the official records. The trials- 
selected have a story value; they also illustrate some of the important problems- 
thrown up in criminal law. The murders dealt with range from capricious to 
calculated killings. They show the different motives from which they stem, such 
as quarrel, violent temper or fits of rage, insanity and mental disorder, lust and 
sex, cupidity and avarice, jealousy, desperation, etc. Incidentally the Author has 
dealt with interesting questions like sanctity of human life and abolition of death 
penalty, administration of criminal justice, importance of motive, production of 
the corpus dtlicti, value of testimony of child witnesses, scope of the right of self- 
defence, etc. The Author has made a skillful selection of cases, marshalled the salient 
facts and presented them in a manner which would hold the attention of the reader* 
He has brought out vividly the legal and the medico-legal elements involved giving 
his own views on thdm. The book can be read with profit and pleasure by one and

Crime on The Increase By S. K. Ghosh (Eastern Law House Private Ltd. 
Calcutta). Second Edition, 1969. Price Indian Rs. 14; Foreign ■£ 1, ■ *
^ CW i* oh the increase. Grime is a social disease and naturally the why and. 

wherefore of such increase must exercise all thinking minds. Merely to describe 
crime as the result of the reaction of a hungry stomach on a virile body will cut 
noice. It is generally admitted that modem civilization has made people sophisti
cated and that criminality is a by—product of civilisation. Men and women live 
as it were in a hurry and there is constant craving for excitement in some direction, 
or other. Fall in ethical values, failure of religion to operate as a controlling factor 
over evil propensities, population explosion, increasing unemployment, growing 
industrialisation, craze for power and wealth, rccial tensions, communal and regional 
parochialism, linguistic chauvinism, labour becoming violently assertive, student 
indiscipline, growing number of civil disobedience demonstrations and strikes 
tendency of politicians to exploit difficult situations, blackmarkcting and smuggling 
and various other facts are all contributory causes to the growth of crime. As the 
Japanese Penal Code puts it, the aim of punishment is the end of punishment. 
Punishment by itself cannot hinder crime. It can be done according to Ruskin 
only by letting no man grow up as a criminal. The Author has made a number of 
valuable suggestions in regard to control of crime. He points out that the human 
touch m regard to prison life will have to be increasingly manifested and there-
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should be follow up attention or after-care cf released prisoners. The Author 
observes inter alia: “ Withdrawal of eases arising out of acts of violence against 
person and property and the failure to take up cases for such offences have become 
a common feature of settlements and favoured treatment of this kind are bound to 
have a dangerous effect on those who have committed such offences. There 
should not be favoured treatment for any offender and he must be left to face the 
consequences of his criminal acts. Lack of strength on the part of the Government 
generates lack of confidence in it among the people paving the way to anarchy.”' 
The observation is very pertinent and quite justified.

The Author has presented his thesis in an objective and realistic manner and . 
his exposition is simple, direct and expressive. The book constitutes a valuable 
contribution to criminology.

The Supreme Court on Crimen at Law By J.K. Soonavala (N. M. Tripathi 
Private Ltd., Bombay-a), Second Edition by V. D. Nayak, 1968. Volumes I and 
II. Price Rs. 80.

The volumes under review present an analysis of the decisions of the Supreme 
•Court of India since its inception in 1950, on the Constitutional principles applicable 
to Criminal Law, the Penal Code, the Law of Evidcnce, the Code of Criminal Pro
cedure, and Appeals to the Supreme Court and all other Criminal enactments and 
Interpretations of Criminal statutes. The subject-matter is arranged under seven 
Parts,

Article 141 of the Constitution lays down that the law declared by the Supreme 
Court is binding on all Courts within the territory of India. Authoritative inter
pretations of the Supreme Court from times to time have made a great impact on 
every branch of criminal law. On many aspects of criminal law the High Courts 
had expressed conflicting views. By the pronouncements of the Supreme Court 
many of the conflicts have been resolved and where that has happened delving- 
into the earlier decisions covering the fields of conflict is obviated. The special 
feature of these volumes is their method of reference. The text is laid ip seven 
Parts as already stated, each comprising a main branch of criminal law. Each 
Part is split into appropriate Heads and all the decisions relating to each subject 
arc first noted in their chronological order under the Head covering the subject 
followed by an analysis of each ease in the same order. The Contents show every 
Heading in the text of the book. Two Indexes, (t) Chronological and (ti) Alpha
betical, containing the page numbers of each ease in the text arc provided. The 
Chronological Index which is also comparative is exhaustive. In the body of the 
text, instead of giving against the name of each case its full citation in the different 
series of law reports only its serial number in the Chronological Index is given and 
in that Index against the serial number and name of each ease the page numbers 
are given of each of four law reports in which the ease is reported, so much so, 
when the citation of any of the cases is needed all that has to be done is to turn to 
its serial number in the Index. The method adopted saves much time and labour 
and also facilitates a proper appreciation of the continuity in the development of 
the law in and through the successive judgments of the Supreme Court.

The inclusion of the Bombay Hindu Bigamous Marriages Prevention Act 
of 1946 and the impact of sections 4, 5 and 8 of the Act on section 177 of the 
Criminal Procedure Code seems unnecessary in view of the repeal of the Bom
bay Act by the Hindu Marriages Act of 1955.

Volume I comprises Parts I to IV, and Vol II Parts V to VII. Case law up 
to tbs end of 1967 has been taken into account. Each volume is provided with its 
own Indexes. The Author’s exposition of the eases is lucid and neat. No pains 
have been spared to make the work comprehensive. The two volumes arc bound 
to be of immense help to the busy practitioner.

J—10
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Case Law on The Indian Constitution By N. A. Sabramanian (Vimala 
Publications, Mylapore, Madras-4), 1969. Price; Popular Edition Rs. 12; Library 
Edition Rs. 15.

The boot under review sects to give an exposition of the important provisions 
of the Constitution through' selected judgments of the Supreme Court. One 
hundred and twenty-one judgments have been selected for the purpose. The 
•selection has been made carefully and judiciously. The book is not cast on the 
lines of a Case'Book in the sense in which the term is used in England or thelXS.A. 
The Author’s objective is more limited, namely, to stimulate thinking and make 
the eases serve as a springboard for further investigation. Thp Author baa adopted 
the- narrative form of exposition. The reader is greeted with a summary.of the 
facts, contentions of the parties and the lines of reasoning of the learned Judges.

A proper appreciation of ease law presupposes a knowledge of the basic prin
ciples of the Constitution and the organs of Government at least in skeletal outline. 
The value of the book will be enhanced if in an Introduction such an outline is 
provided. It will also be helpful if at the end of each ease any important decision 
or decisions constituting a follow-up or development of the ease presented, if any, 
is/are mentioned giving the citation alone. Thus under Articles 25 to 27 the deci
sion ux.RatUal v. State of Bombay, A.I.R. 1954 S.G. 388; 1954 S.C.R. 1046 may be 
noted since it holds, explaining the Sirur Math Case, that the ultimate teat of what is 
religious, though within the Court’s jurisdiction, is.to be applied to the materials 
furnished by the community or sect itself and the Court would not force any. reli
gious group to express itself in a mode predetermined by law. Similarly, the case 
in Ishwarbhai Patel v. Union of India, A.I.R. 1969 S.C. 783 could be cited at the end 
■of Case No. i, but presumably the decision had not been reported by the time 
the book under review was published and hence, could not be cited. In the Fore
word, in para 2, line 3, should the words “ task of comprising ” be “ task of comp
ressing ” ?

The Author deserves congratulations for making a novel and non-convcntional 
approach to facilitate understanding of the leading provisions of the Constitution. 
The presenta tion of the eases is lucid, and effective. . The book can be read with 
profit both by law students and members of the Bar.

Law and Mobauty By M. J. Setna, (University of Bombay, Bbmbay-32), 
1969. Price Rs. 7-50.

This is a booklet of 69 pages: Its object js to show the respective provinces of law 
and morality. Law is the product of society and gives form, order and indeed 
reality to basic social relationships. Morality on the other hand is the doctrine of 
actioii as right or wrong. Law and morality arc, no doubt, interdependent but 
are by no means identical. They reinforce and supplement each other as part 
of the fabric of social life: While positive law rules through sanctions, morality’s 
appeal is always to the conscience. In the hierarchy of values, law is no doubt a 
powerful value, but it is only one of a number of values. There arc besides law 
such values as religion, ethics, culture, art, etc. The difference between law and 
morals is that the one is the delimitation and the other is the evaluation of interests.

The booklet is divided into seven chapters: The Concept and Teleology of Law; 
Morality; ■ Its nature and Purpose; The Achievement of Morality through Legisla
tion; Relation between Man and Morality; Moral Justice through Equity; Moral;ty 
of Legal Rights and Duties; and the Morality of Punishment. In regard to each of 
these headings the Author has quoted profusely the views of the protagonists of 
the several schools of jurisprudence. The Author would prefer,, so far as consti
tutional and administrative laws arc concerned, that there should be a proper 
balancing of State power and individual liberty. He states: “No doubt, every 
individual citizen should be legitimately allowed, and the Courts should protect, 
fundamental individual rights and liberties, but, at the same time, there should be-



Ij 1 res uadsas law journal 63

adequate provisions for a ecu ring lie safety of the State1 and main taming the soli
darity of society, and, to that extent, individual rights and liberties may be qualified 
or modified (but not abrogated). It -would seem that the Author is not in favour of 
the abolition of fundamental rights. Apropos of International Law the Author 
refers to the moral obligation of a State to obey treaties entered into by it and 
observes that apart from any principle of law, morality is at th$ basis of pacta sunt 
stroanda.'

The last chapter dealing with the Morality of Punishment is thought-provoking. 
The object of punishment is twofold; to protect the society and to readjust the culprit 
to the demands of social life. -Though no” obe is sure about the exact justification 
for punishment, one maYj with truth, state that the moral justification, by and lar^e, 
has at its base,retributive justice. ' The feeling of outrage in the community has to 
be satisfied. If the State fails to punish the malefactor, society may take the law 
into its own hands. As the Author justly .observes the various theories of punish
ment arc really interdependent. As to capital punishment, the Author states: 
“ It is at best a deterrent and may still be tolerated as a necessary evil.”

.- The Indian Extradition Law By R. C. Hingorani (Asia Publishing House, ■ 
Bombay), 1969) Price Rs. 22.

Extradition law has held the attention of the public in this country from the 
time of the surrender of V. D. Savarkar by the Trench Police to the Captain of the 
vessel from which he had escaped, without any. authority from the French Govern
ment and without anv extradition proceedings. The recent ease of Dharma Teja, 
who fled the country and ultimately took refuge in Costa Rica and request for whose 
extradition to India was rejected, has kindled interest afresh. Extradition is the 
delivery of an accused or a convicted individual to the State on whose soil he is 
alleged to have committed or to have been convicted of a crime by the State on 
whose soil the alleged criminal happens at the moment to be. The interests of 
civilised communities, no doubt, demand that such person should be handed over, 
but sovereign States have claimed a right to grant asylum to such person as in-idcntal 
to their territorial supremacy. The process of extradition is thc> only effective 
means of repatriation of a fugitive criminal to the place where he is alleged to have 
committed the crime. Hence extradition forms 1 the subject of treaties between 
various States. Extradition Treaties arc however controlled ■ by the Extradition 
laws of a country. The Indian.Extradition Act of 1903 was the first Indian legis
lation on the matter. It was in fact a supplement to the British Extradition Act of 
1870 (as amended) and the Fugitive Offenders Act of 1881 which operated in this 
country earlier for purposes of extradition proceedings. And British Extradition 
treaties with foreign countries'were made applicable to India also. After Indepen
dence came the-Indian Extradition Act of 1903 was the only "relevant law which 
continued to apply by - ,specific provision made in the Adaptation Order of 1950. 
The British Fugitive Offenders Act which was an Act of the Birtiah Parliament was 
left severely alone. To remote the anomalies in the Indian Extradition Act of 1903 
and to adapt it to the conditions resulting from India becoming a sovereign republic, 
Act (XXXTV of 1962) was enacted and it is now in operation.

The book under review gives a lucid and concise account in about 130 pages of 
the extradition law in India and the customary rules of international law regarding 
extradition. The importance of extradition at the present time is brought out by 
the Author in the Introduction. Chapter I considers the historical aspect of the 
law. Chapter H covers the topic of requisition and explains what-an extraditable 
offence is. Chapter HI discusses the nature of the judicial criquiry which is now 
an integral part of the extradition procedure. In Chapter FV the special procedure 
in relation to the Commonwealth Countries is set out and in Chapter VI the proce
dure for obtaining the custody of persons who arc fugitives-from Indian justice is
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expounded. Chapter VII contains the Author’s suggestions for improvement 
°L? +uaV£ ^ fivc Appendices' wherein- are given the Extradition Act of

j a-rS hxtradltl0n Treaties between India on the one side and Nepal, the U.S.A, 
and Sikkun on the other as well as pre-Indcpcndcncc Treaties which India con- 
wders to be binding on the country. These features add to the utility of the Book. 
45c important decisions, Indian and foreign have been noticed. The decision in 
Jlgai JCtshore v. Chef Presidency Magistrate, Calcutta, A.I.R. 1968 Gal. 364 could 

^>ecn included. The Author has presented the subject neatly and with

Criminal Law Prautioe By Ram Chandra Verna (Eastern Law House Private 
Ltd., Calcutta), 1969. Price Rs. 15.

This book is a handy treatise on Criminal law and procedure, and relevant 
provisions of the Evidence Act relating to appreciation of evidence in criminal trials 
and connected matters. It consists of 30 chapters, Chapters I to III deal with 
questions of jurisdiction, validity of criminal proceedings and the duty of a com
mitting Court in offences triable by a Court of Session. Chapters IV and V give 
the ‘dos and donts’ which a Trial Court should have regard to. The topics of 
Lu^ Evidence, Legal Evidence.and Judicial finding discussed in Chapters.V-A 
V-B and VI arc intended to be of special use to Courts. Chapters VI to -XXV 
give the classification of different kmds of evidence, their value and manner of 
appreciation. Chapter XXVI deals with the defences open to an accused in a 
particular offence and Chapter XXVII deals with Bail and matters, arising out 

. bail applications. Chapter XXV11I is devoted to investigation and.irrcgulari- 
ti« arising in regard to it. Chapter XXIX considers questions relating to Public 
Prosecutors and Chapter XXX deals with precedents. In the Appendices, of which 
there arc fivc, are given notes on salient provisions of the Criminal Procedure Code. 
Case law, particularly decisions of the Supreme Court up to May 1969 has been 
noticed. There is no Table of Gases provided so that it is not possible to ascertain 
easfiy whether any important judicial pronouncement has been overlooked or has 
been cited. In regard to proof of handwriting and the value of the evidence of a 
handwriting expert, the decision of the Supreme Court in Fakkruddin v. Slate of 
Madhya Pradesh, docs not catch the reader s eye. The book is a commendable 
attempt to focus attention to the salient points of criminal law practice. The 
analysis throughout is very helpful. . The book will serve not only thc'purposc of a 
book of reference on all important matters arising under the criminal law but will 
also be of much assistance to the Bench and the Bar in criminal cases.

N, D. Baso’s Arbitration Aqt, (Eastern Law House Private Ltd., Calcutta). 
Edited By Sudhir Kumar Bose. Sixth Edition, 1969. Price Rs. 28.

, Arbitration has been a striking feature of ordinary Indian life from early time 
and has always been regarded as one of the natural ways of settling a dispute. The 
Arbitration Act of 194° (Act X of 194°) bas standardised the law relating to arbitra
tion throughout the country. The Act is a complete and self-contained cod?, and 
is intended to be exhaustive on the subject. There arc not many good commen
taries on the provisions of the Act. The book under review fills that need, It 
gives a section by section commentary of the Act discussing thoroughly the principle * 
underlying the section elucidating the law in the light of decisions, Indian and 
English. As many as 15 Appendices arc attached setting out-wtsr alia the earlier 
enactments Indian' and English on the subject, Chapter XIII of the Report of 
the Civil Justice Committee of 1924-25, the Rules framed by the High Courts of 
Calcutta, Bombay and Madras under section 44 of the Act, and the Rules made by 
various Chambers-of Commerce. A Subject Index is provided at the end. Cases, 
and Amendments up to the end of July 1969 have been incorporated. (
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' Though most of the important decisions arc referred to some seem to have 
escaped notice. Thus the Supreme Court decision in Hindustan Construction Co., Ltd. v. 
Union of India, A.I.R. 1967 S.G. 526 : (1967) 1 S.G.R. 843—holding that under 
section 14 (2) so long as there is the signature of the arbitrator or umpire on the 
copy of the award filed in Court and it shows that the person signing authenticated 
the accuracy or correctness of the copy, the document would be a “signed copy of 
the award” and it would be immaterial whether the arbitrator or umpire puts 
down the words “ certified to be true copy ” above his signature—does not seem to 
be mentioned. Likewise the Supreme Court decision in Bongo Steel Furniture 
Private Ltd. v. Union of India, A.I.R. 1967 S.G. 378 : (1967) 1 S.C.R. 633 dealing 
with the Court’s powers under section 30 seems to be missing. The mention of 
Union of India v; Union of India, on page XLVT, col. 2 middle is unmeaning.

The Commentaries provided are full, helpful and dependable. The book is a 
welcome publication on the subject.

Bailments and Pledge. By A. B. Majumdar (Eastern Law House Private Ltd., 
Calcutta), 1969. Price Rs. 6.

The subject of Bailment is covered by sections 148 to 181 of the Contract Act. 
This book of 122 pages has been written mainly for the benefit of young learners. 
It docs not give a section-war commentary but deals with the relevant provisions of 
law under broad headings. In hi* analysis and presentation of the elements 
constituting a bailment the Author could have referred also to the effect of deb very 
by mistake, the intention of the bailor being to debver some other article. The 
Author could have noticed also the recommendation of the Law Commission in 
its Thirteenth Report relating to section 151 and the question of the bailee’s babibty 
for negligence. The statement of the principles and the exposition of the case law 
are mute simple. There is no doubt that the book will be appreciated by beginners 
in the study of law.

The Carriers Act (III of 1865) By Rosiklal If. Oza (New Order Book Co., 
Ellis Bridge, Ahmedabad-6), 1969. Price Rs. 10.

The duties and babibties of common carriers in this countiy stand outside the 
purview of the Contract Act and are governed generally by English common law 
except to the extent they arc governed by special statutes like the Carriers Act of 
1865, the Railways Act of 1890, the Carriage' of Goods by Sea Act of 1925, or the 
Indian Carriage by Air Act of 1934. Thus the principles of law appbcablc to 
ordinary common carriers have a dual origin, namely, English common law and 
statutory provisions.

The Carriers Act of 1865 is a short Act consisting of 11 sections. Its provisions 
are more than a century old. It is modelled on the -Engbsh Carriers Act. A pubbe 
common carrier’s babibty for loss or damage to goods is that of an insurer against 
ab risks. The babibty may be bmited however by special contract, as is recognised 
pndcr sections 6 and 9 of the Act. But being in derogation of tie general law, such
contract has to be strictly construed. A noteworthy feature is that, on noh-debvery
of the goods, section 9 throws the burden of proving absence of ncgbgcncc on the 
carrier.

The Author has brought out all the points vividly revealing a critical outlook. 
The addition of a chapter on Practice and Procedure and the inclusion of the text 
of the English Carriers Act at the end of the book have enhanced the utibty of the 
book. On an enactment on which there is practicaby no good commentary, the 
hook under review constitutes a valuable contribution.
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Indian ADtcNisraAirvE Law. By M. G. J. Kagzi (Metropolitan Book Co. 
Private Ltd., i Faiz Bazaar, Delhi). Second Edition, 1969. Price Rs. 30.

Administrative law is now considered to be an integral part of the legal system. 
One can no longer say with Dicey: “ we know nothing of administrative law and 
we wish to know nothing about it. Change in the character of the Government from 
a laissez fair* to the public service State set to achieve social and economic justice 
and equalitv of status and of opportunity has resulted in the vesting of immense- 
power in the hands of the executive. Delegation of legislative powers and exercise 
of quasi-judicial functions by special tribunals, agents and authorities have become- 
inevitable. The administrative process has become a complex of methods by which 
different administrative ’agencies carry out their tasks of adjudication, rule-making 
and allied functions. The exercise of such powers and the discharges of such func
tions, however, can only be subject to the limitation that they shall not trespass 
upon the guaranteed rights under Part III of the Constitution, now .held to be 
immutable even against constitutional amendments. While effective and expeditious, 
implementation of socio-economic programmes holds top priority, speedy rcdrcssal 
of individual grievances also has to be attended to. To facilitate implementation 
of the programmes a number of regulatory enactments have been passed. Nationali
sation also has been adopted as in regard to railways, communications, broadcasting, 
life insurance, etc. Emergency declared during the time of the Chinese aggression 
resulted in the increase of administrative discretion under the guise of security 
legislation. . The Administrative Reforms Commission appointed by the Govern
ment of India has made recommendations in regard to the toning up of administra
tive processes and procedures consistently with the depaands of administrative 
efficiency. It has become necessary therefore for the lawyer as well as the layman 
to have a clear idea as to his position, right* and liabilities with reference to adminis
trative law. • - • ' ’ ' 1

The book under review is divided into five Parts. Part I d cals with Administra
tive law and process, Part II with executive legislation, Part III with Administrative- 
adjudications and Tribunals, Part IV with Judicial Control of Administrative 
Authorities and Tribunals, and Part V with the Legal Liability of Government and. 
Public Authorities. Appendix A sets out important provisions of the Constitution 
relevant to Administrative law and Appendix B reproduce* fn part certain important 
statutes (tndiah and Foreign) referred to in the book. The text of the Lokpal and. 
Lokayuktas Bill is appended at the end of the book.

There arc. a number of printing errors marring the image of the book. On 
page 4, 1.13 Lord Haywart should be Lord Hewart. On page 10 footnote 1 Nano- 
Ruju should’bc Napdsa Raju. Op page 12, 1.8 Bourbom should be Bourbon. On 
page 19, 1.33 transccdcntal should be transcendental and in 1.35 hindered should be- 
kindred. On page.332, footnote 3 Kamachand should be Kamachcc. On page 
329 line 1 dugged. should be dug and in line 26 amputed should be amputated. 
These arc but specimens.

The book fails to give the citations to Narayan BhaUaikiripad’i ease mentioned in. 
page 329 and to the Damaged House case referred to‘at page 331. The citation in. 
ootnotc 1 on page 339 is incomplete.

Being a publication of 1969, the decision of the Supreme Court in Mulch and v. 
State of Madhya Pradesh, A.I.R. 1968 S.C. 218 reaffirming the view that the provi
sions of Article 299 (1) of the Constitution arc mandatory and contravention thereof 
nullifies the contracts and makes them void, could have been included.

The book under review has covered the various aspects and angles of adminis- 
-trative law. It has.brought together a mass of material and presented the principles 
in an assimilable form.
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Judicial Control of Administrative Action in India and Pakistan. By 
MA. Focal (Oxford University Press), 1969. Price Rs. 72.

Economic Planning on a national scale has led to massive State intervention in 
economic activities. Such intervention is in the form of regulation through licens
ing, etc., under specific statutes of trade and industry or more directly in the form of 
nationalisation of railways, communications, broadcasting, irrigation works, life 
insurance, banking, etc., or through the creation of public corporations.' Various 
adjudicatory administrative tribunals, boards and authorities have been set up. 
There has been a steady flow of statutes, and, to a large extent they have left the 
making of subordinate legislation in the hands of administrative bodies which, id 
may eases, arc in charge of the administration of such laws.

The book constitutes a study, of the evolution of the principles of judicial control' 
of administrative action and the remedies bv which the principles are given effect. 
Though primarily a work on the law of India and Pakistan, a comparative study of 
the subject has been made with reference to English and American laws relevant 
thereto. The background of the subject is considered in Chapter I, the Introductory 
chapter. Chapter II discusses the scop>c and content of the doctrine of ultra vires- 
Chapter III deals with the scope of review of fact and law. Chapter IV is devoted 
to the study of the principles of natural justice. Chapter V concerns itself with 
remedies like damages, declaration, injunction prerogative writs, and their relative 
scope and efficacy. The last Chapter sets out the Author’s conclusions.

The Author has made a number of helpful suggestions fer the reform of adminis
trative law and procedure. He suggests the enactment of a general statutory provi
sion similar to that in section 12 of the Tribunals and Enquiries Act of 1958,in England 
which provides a legal right to reasoned decisions from the tribunals, if they arc 
requested, on or before the giving or the notification of the decisions, to do so. Such 
a provision would ensure that the record docs not present the “the inscrutable face of 
the sphinx” but will be a “ speaking order ” enabling detection of any error apparent 
on the face of the record. Another suggestion is that the requirement of a notice of 
two months for any suit against the Government or against anv public officer acting 
in his official capacity which now applies to all forms of action or all kinds of relic f 
should be dispensed with, since the object of a suit is often likely to be defeated whci c 
the remedy is immediately needed (*.g., injunctions). The Author has observed 
on page 330 that the Indian Courts have distinguished between administrative and 
judicial or quasi-judicial proceedings and applied the audi alteram partem rule only 
to the latter class of proceedings and this his limited the application of the rule- 
Apropos of this, it is interesting to note that in A.K. Kratpak v. Union of India, AI.R.. 
1970 S.G. 150, the Supreme Court recognises that there is a change in the concept 
of natural justice in recent years, and that since the aim of both quasi-judicial as well 
as administrative enquiries is to arrive at a just decision the rules of natural justice 
should apply to both. The Author has suggested the enactment of legislation on 
the lines of the Grown Proceedings Act of 1947, in India also, citing in support of 
his suggestion observations of G^jendragadkar, C. J., in KasUtri Lai v. State of 
Uttar Pradesh, AI.R. 1965 S.G. 1039, 1049.

The book under review is an able presentation of the subject. It will be helpful, 
not only to the members of the Bar but to all who arc interested in or concerned 
with problems relating to the legality of administrative action throughout the English 
speaking countries.

Administrative Leoislation in Modehn India. By B. Ganguly (S.C. Sarkar 
and Sons Private Ltd., Galcutta-12), 1968. Price Rs. 15.

National economic planning has led to a prodigious increase in the quantum of 
administrative legislation. Unless Parliament delegated law-making power it 
would not be possible for it to pass the kind and quantity of legislation which modem
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public opinion requires. In the book under review, the Author has discussed the 
nature of administrative legislation through an analysis of important judicial decisions, 
statutes and subsidiary laws. In the process, he distinguishes conditional legislation 
from delegated legislation and sets out the limits of permissible delegation. The 
limits arc well-established. Parliament cannot abdicate its function of law mnlring 
in the sense that it is for Parliament alone to declare the policy and indicate it in 
■outline./ Working of the details or framing of rules consistently with the purpose of 
the legislation may be left to other bodies or authorities. The Author has considered 
the safeguards also against tnc possible abuse of delegated powers and the question 
■of Parliamentary and Judicial supervision of administrative legislation. Judicial 
supervision takes the form of judicial review of the vires of an impugned legislation 
when it is brought up before the Court and an examination of impugned orders 
■or actions to see whether they arc in conformity with the principles of natural 
justice.

The Author has made a careful and analytical study of the subject in all its 
aspects. His presentation is simple and clear.
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a plea for Enlarging the scope of section 2 (7) of the
MADRAS DEBTORS’ PROTECTION ACT, 1935.

By
T. S. Subramanixn, Advocate, Tiruchy.

It is common knowledge that many Kabulis, notorious as unconscionable 
money-lenders, have migrated to the hundreds of cities in India, and have been 
exploiting the impecunious lower middle class and middle classes, such as em
ployees in the Railway Service or in Government Offices etc., by lending them 
often sums of monies in their dire needs and taking in return therefor promissory 
notes of the value of double, treble or many more times of. what‘ they have 
actually paid as consideration. Not only that, they receive from the debtors 
month after month interest at 120 or 180% per annum, till the monies they paid 
are got back, and then if the debtors do not pay the actual principal advanced, 
they sue the debtors for the face value.of the promissory note.

Now by the Madras Debtors’ Protection Act, 1935, section 2 (7), the money
lenders are enjoined to keep accounts and produce them whenever.required by the 
debtor or by the Court. It was in one such case, where the money-lender (a 

t Kabuli) had' advanced far less than what he claimed to have paid and filed a suit 
thereon, ■ that a learned Judge of the Madras High Court, (in Syed 
Abdul ohukoor v. Official Assignee , observed that where the money-lender 
lequrred to keep accounts, (when called upon to produce) would say he bad none, 
an adverse inference could be drawn that his case was false and the claim was 
drsmissed. Unfortunately the salutary and wholesome effect and benefit of the 
decision was not available in a good many cases of a similar nature, because, the 
definition of a loan in the Aot, has restricted it to Rs. 500 only (the Act be it 
noted was enacted 3 decades back in 1935). Consequently, in a case in which 
the debt mentioned in the promissory note is over Rs. 500, the plaintiff could 
well say that he was not bound to-keep accounts—as in most cases that is what 
he says—and the Court is helpless to draw the adverse inference adverted to 
supra though it readily sympathises with the case of the defendant. Now the 
value of Rs. 500 in the year of enactment of the Act has considerably increased 
today to Rs. 2,000 or more, so that those that could have contracted a debt 
of Rs. 500 in 1935 should go in, perforce, for a debt of Rs. 2,000, other dreum- 
,stances of the need bdng equal. ,

In such a predicament, justice is virtually denied 'to the poor exploited 
debtor-defendant on account of the inapplicability of the Act. 1 would therefore 
suggest that the sedpe of the definition of loan’ under section 2 (7) of the Debtors 
Protection Act be enlarged to suit modem conditions, by raising figure of the 
loan to say Rs. 2,000 at least, now that even a rupees two thousand suit on a 
promissory note is treated as a small cause matter. Such a change would 
unfailingly ensure justice to the harassed debtor. .

ov V
O
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1. (1938) 71 LW 764.
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THE LEGAL CONCEPT OF INSANITY.
By

Miss B. Shantjecakumasi, b.so., u.l.

Introduction.—In criminal law certain types of human conduct arc characterised 
£is irresponsible and therefore carry no criminal penalty therefor. In these cases 
an act which would ordinarily be regarded as an offence is not so because firstly, 
the special circumstances in which the act is done serve as a justification for its com
mission on broad grounds of policy or, secondly, the special, conditions arc incompa
tible with the existence of mats rea or responsibility. Insane individuals charged 
with crime come under the second category. Mentally abnormal persons lack 
the capacity to appreciate the distinction between right and wrong and arc not able 
to comprehend the harmful consequences of their Act. Or even when they do have 
such capacity, they do not have the capacity to control their actions as a result of 
their mental abnormality.

The substance of the plea of legal insanity, as well established in Anglo-American 
systems of criminal law, is embodied in the MacNaughton Units1 2. The Indian Penal 
Code embodies in section 84, the principles underlying the MacNaughton Rules. ■>-

The MacNaughton Rules do not include irresistible impulse and other sub-,, 
normal mental‘conditions sufficient for exemption from liability. The view that ' 
the criminal law is intended to make individuals control their sane as well as insane 
impulses appears to be the main reason for this. Consequently this makes the pro
vision for the defence of insanity ignore the modem psychiatric theories regarding 
mental abnormalities. Though progressive judicial opinion is in favour of an altera
tion in this behalf, the overwhelming judicial opinion docs not allow it and statutory 
provisions have not yet been made to this end. The Royal Commission on capital 
punishment* recommended the recognition of ‘ irresistible impulse ’ as a defence 
of insanity but legislative effect had been refused to this recommendation. The 
inadequacy of the MacNaughton Rules has been reduced to some extent in English 
law by the adoption of the Scottish doctrine of ‘ diminished responsibility ’ for the 
offence of murder.

Twenty-eight jurisdictions in United States apply the MacNaughton Rules for 
determining the insanity of the accused, while a few of them have widened the 
defence by the inclusion of irresistible impulse. The American Model Penal Code 
recommended inclusion of substantial impairment of cognition as well as volitional 
capacity, thus improving upon the MacNaughton Rules and going further than the 
irresistible impulse test. But the Durham Rult*-a enunciated the simple test : 
‘that an accused is not criminally responsible if his unlawful act was the product of 
mental disease or mental defect’. Despite the advantages of this simple rule, it has 
been rejected by four United States Circuit Courts of Appeal, by United States 
Court of Military Appeals and Supreme Courts of nineteen states. Later even in

1. The advisory opinion given by the panel of Judges at the request of the House of Lords 
after the decision in MacNaughton’t cate, (1843) C. 4K. 130 ; 4 St. Tr. (rus.) p. 847.

2. Cmd. 8932, (1949-53),
2214 F. 2 dp. 862, (1934)-



fi* kxiitAi tAto l&jikAL. ji
Dirtnct of Columbia there was dissenting opinion regarding this rule. In the state 
of Mam and Virginia Islands the Durham Rule is adopted by a statute.

The defence of insanity in the Penal Codes of France, Italy, Germany, Russia, 
and Switzerland arc wider in nature and scope, in so far as they include eases of 
.partial or diminished responsibility and provide a reduced punishment for other 
subnormal mental conditions.

The Indian Penal Code allows the defence of insanity as a ground for complete 
Ruics^1011 fr°m CTiminal UabUity and ^ i* based substantially on the MacNaughton

Naiurt of Insanity.-—The term ‘ insanity ’ is not clearly defined either in medical 
or legal literature. Sanity is said to exist when the brain and the nervous system 
arc in their normal condition and the mental functions of feeling and knowing can 
be performed in their usual manner. Insanity is an abnormal state when one or 
more of the above said mental functions is not performed in the normal way or not 
performed at all, due to some defect or disease of the mind.

Instead offumishing a clear and workable definition of insanitythe authoritative 
medical books give only descriptions of various states of mind such as total insanity, 
partial msanity, moral insanity, impulsive insanity, pyromania and Kleptomania! 
For example, pyromania is described as a strong, causeless desire to set fire to a house 
and melancholia as a state of brooding. In them we try in vain to find answers to 
the legal question whether the sp-callcd insane person should be held to be socially 
and legally responsible, so that he may be subjected to the appropriate sanctions 
under the criminal law. The physician or the psychiatrist is concerned only with 
the causes for the mental abnormality and the symptoms. For their professiona 1 
purposes there is no need to distinguish between ‘ insanity’ and lesser forms of mental 
abnormality.

In some medical books insanity appears under ‘ psychosis’ which is the collec
tive name for a group of mental abnormalities which include certain brain injuries 
general paresis, maniac-depressive psychosis, senile psychosis, delirium tremens and 
schizophrenia.3 4 5 6 7 The common element in these afflictions is a serious loss of 
contact with reality. Insanity is not just a departure from the nonqal but is a 
fairly advanced degree of disorder of the mind.*

The causes of madness are numerous. In the majority of eases there is a 
constitutional pre-disposition to it, either heredity or congenital. The brain may be 
affected directly by some physical iiyury dr by a sudden mental shock, or continued 
annoyance, or excessive fatigue, or drunkenness or vicious habits.* Diseases like 
apoplexy, paralysis, and epilepsy affect the brain directly, whereas child-birth and 
its consequences hysteria, disorders of the stomach, bladder and liver, rheumatism 
consumption and syphilis affect the brain indirectly. ’

MacNaughton’ sRitUs.—In England the early authorities on the defence of insanity 
arc very vague and general, Coke touches the topic of insanity in a vague and frag, 
mentary manner. Hale’s* reference to insanity as a source of mental error brings

3. Section 84 of the Indian Penal Code of I860.
4. ‘ Criminal Law ’ by GlanviDo William*, 1953, p. 293.
5. Taylor’* ‘ Medical Jurisprudence ’, p. 759.
6. ‘ A Hktory of Criminal Law of England by Sir Stephen. VoL H. n 183
7. Halo, P.C. 29-37.

O
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out vividly the scientific ignorance of those days. The important fact which should 
be noticed about the ancient law is that, even in very ahcicnt'timcs proof of madnesg 
appear not to have entitled an accused to be acquitted in the case of murder, but to 
a special verdict that he committed the offence, when mad. This- special verdict 
entitled him to a right of pardon.

The early legal requirement of insanity was absolute madness and a total 
deprivation of memory.8 In the eighteenth century the defence of insanity was 
much discussed in the famous cases of R. v. Arnold*, R. y. Lord Ferrers10, and R. v. 
Hatfield11. In Arnolds case*, the criterion laid down was knowing what one was 
doing ‘ no more than aninfant, than a brute or a wild beast.’

In R. v. Hadfield11, the accused Hadfield was tried for shooting King George 
III in Drury Lane Theatre. It was proved that he committed the murderous act 
under tne delusion that he was required by his Lord to sacrifice himself for the well 
being of the world. Since suicide was wicked, he thought that if he shot the King 
dead he would be consequently executed for the criminal act. The jury acquitted 
him on the ground of insanity.

This was the position of the English Law regarding the defence of insanity 
before the enunciation of the MacNaughton Rules. Sir James Stephen states the 
English law of that time, regarding the effect of insanity on criminal responsibility 
as follows: no act is’a crime if the pefson who does it is at the time when it is done 
prevented (cither by defective mental power or) by any disease affecting his mind 
(a) from knowing the nature and quality of his act or (b) from knowing that the 
act is wrong, or (c) from controlling his own conduct, unless the absence of power 
of control has been produced by his own default1*. If the mental abnormality 
docs not affect the mind in the abovesaid manner, then the person will be held 
responsible for the crime committed by him. The statement can be further illus
trated thus; If A kills B under the insane delusion that he is breaking a jar, 
then A’s act is not a crime and. he is not held responsible for his criminal act. 
Conversely, if A who is under the delusion that his finger is made of glass, poisons 
B out of revenge, then he is responsible for the death of B as there is no connec
tion between A’s delusion and his gruesome act._ In the fust illustration ‘ A ’ did 
not know the wrongful nature ofhis act through he knew that it was destructive, 
whereas in the second illustration, A was not at all influenced by the delusion in 
committing the murderous act.

In the famous MacNaughton cast11 the accused MacNaugnton was a respectable 
man leading a normal life. His friends and neighbours ‘had a very good opinion 
of him and least expected the abnormal bchavoiur which followed. Unknown to 
his friends, he was under an insane delusion that his enemies—of whom Sir Robert 
Peel, the Prime Minister was ond—wci c in conspiracy to make his life impossible and 
to persecute him. In consequence he bore an unjustified grudge against Sir 
Robert and planned to come to London to kill Sir Robert. To accomplish his plan, 
he came to London with a pistol and went to Sir Robert’s official residence. There 
---------------------------------------- - ■ -----------r

8. ‘ A History of Criminal Law of England ’ by Sir Stephen, VoL n, p. 151.
9. (1724) 16 St Tr., p. 695.
10. (1760) 19 St Tri, p. 886.
11. (1800) 27 St. Tr., p. 1281.
12. Stephen, op. dt., p. 149.
13. (1843) 1 C. & K. 130 ; 4 St Tr. (ms), p. 847,
u
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ho shot the first person he encountered in the belief that he was Sir Robert. But 
it so happened that the person shot was Mr. Drummond, Sir Robert’s secretary.

At the trial Tinda', O.J., directed the jury to consider whether the accused had 
the competent use of his understanding to know the nature and quality of his act and 
to appreciate that what he was doing was wrong. The medical evidence proved 
that his mind was affected by morbid uncontroUablc delusion which deprived him 
of perception of right and wrong. Considering the evidence the jury came to the 
conclusion that he could not be held responsible as he had no knowledge of the 
nature and quality of his act and also that it was wrong. Therefore he was acquit, 
ted.

This order of acquittal enraged the public as there were similar prior attempts 
against individuals in high official'position. The agitation against this decision was 
so overwhelming that the House of Lords was compelled to convene a board of 
judges to ask their opinion regarding the defence of insanity and the proper dircc-. 
tion to the jury in insanity cases. The judges were asked to give their advisory 
opinion in the form of answers to five questions put by the House of Lords.

The first question was “What is the law respecting alleged crimes committed 
by persons afflicted with insane delusions in respect of one or more particular 
subjects or persons: as, for instance, where at the time of the commission of the 
alleged crime the accused knew he was acting contrary to Law, but did the act 
complained of With a view, under the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of producing some suppoted 
public benefit ? The answer was; “if anindividual is under a partial delusion but 
is quite sane in other respects and has committed the crime in the circumstances 
stated in the question, then he is punishable according to the nature of the criinc 
committed, if he knew at the time of the commission of the crime that he is acting 
contrary to law.”

The second question was: What arc the proper questions to be submitted to 
the jury when a person, eifflictcd with insane delusions respecting one or more parti
cular subjects or persons is charged with the commission of a crime (murder for 
instance) and insanity is set up as a defence ?” The third question was: “ in what 
terms ought the question to be left to the jury as to the prisoner’s state of mind at 
the time when the act was committed?.” As the'third question was interwoven 
with the second, a single answer -was given by their Lordships.

Their Lordships opined that first all the jury ought to be told “ that every man 
is to be presumed to be sane, and to possess a sufficient degree of reason to be respon
sible for his crimes, until the contrary is proved/’ Further they stated that to 
establish the defence of insanity, it must be clearly proved that at the time of com
mitting the act the accused was labouring under such defect of reason from disease of 
the mind as not to know the nature and quality of the act he was doing or if he did 
know it, that he did not know he was doing what was wrong.

The essential fact to be determined is whether the accused knew the nature 
and quality of his act. Absence of such knowledge may by due to insane auto
matism or mistake or simple ignorance of fact. In insane automatism the patient 
continues his action even in the unconscious state. A good illustration of such a 
condition is the following ease. A wdman suffered a vertiginous attack while 
cutting bread. She continued tfic act of cutting and in the automatic phase, she
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cut off her child’s arm. Obviously, the accused did not know the nature and quality 
of her act. Committing an illegal act in a state of trance is also similar to this. 
In these eases the lapse of consciousness is only transitory and therefore should be 
dealt cautiously as otherwise they axe likely to be rejected as a ground for the defence 
of insanity.

If in a murder the accused knew the ‘ actus reus,’ that is, the act of killing, 
there is no mistake as to the feet, so he is responsible for it. What is relevant is 
the killing and not the mode of killing. For instance, if an insane person saws off 
the head of an individual thinking that he is sawing off a log of wood, he is not 
criminally responsible as he docs not know the nature and quality of the act. 
The mistake shomd be with regard to the actus reus, as when an insane person mistakes 
a live body for a dead one and drowns it. On the other hand, if he mistakes a boy 
for a girl, then it is not considered as a mistake, as the sex of an individual is not 
relevant. Only the intention and act of lolling arc relevant. The accepted view 

' is that the term actus reus includes not only the physical act, that is, the muscular 
movement but also its consequences.

In some rare cases the lunatic may know wh" t he is doing but may mistake who 
he is. An insane individual may knowingly commit a murder, imagining himself 
to be a turnip. In this ease the lunatic cannot be held responsible for his crime as 
he is not a legal person since he thought himself to be a vegetable. Oppenheimer 
supports this view by observing that a man docs not know the nature and quality 
of his act, if docs not know his own identity.

Alternatively, if the accused knew the nature and quality of the act, then the 
question is whether hc^kncw that it was wrong or contrary to law. The word 
* wrong ’ is ambiguous and a controversy arose as to the proper implication of that 

word. The earlier authorities were of the view that the word connoted a moral 
wrong as well as a legal wrong. Such an interpretation was accepted by Tindal, C.J, 
in his direction to the jury in MacNaughions' case 1,-a case when he stated that “the 
accused would be guilty if he knew his act to be a violation of the law of God or 
man.” This view was accepted in the MacNaughton’s Rules. The prevalent 
judicial opinion is that it is sufficient if it was known to the accused that his act was 
legally wrong. In R. v. Windle,1* the Court of Appeal affirmed the lower Courts’ 
conviction though the accused’s act was not a moral wrong. The appellant adminis
tered a large quantity of aspirin tablets to his wife and murdered her, thinking that 
it was beneficial to her. Though the motive was good the intention was criminal. 
The medical evidence was that he knew perfectly well that he was committing an 
illegal act. But due to defective reasoning he thought that he would be exonerated 
from punishment for the consequences of this act as it was beneficial to her. The 
Court of Appeal, rejected this argument and affirmed his conviction.

It is obvious from the above decision that the morality ofan art is irrelevant 
where the accused knew the act to be legally wrongful. Lord Goddard, C.J., 
supported this view by observing that Courts of law could only distinguish between 
that which was in accordance with the Law and that which was contrary to it. 
He also added that there was no doubt that in MacNaughton Rules ‘ wrong ’ 
meant /contrary to law’ and not ‘ wrong ’ according to the moral opinion of the 
few individuals.

13-a (1843) C. & K. 130, 4 St. Tr. (as.) p. 147. 
14. (1932) 2 Q.B., p. 82*.
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This line of reasoning is not followed in Australia and Canada. Even in 

England, a few previous decisions arc inconsistent with this view. These decisions 
accept the view that the accused must know that his act was morally wrong in the 
sense that it was something, which would be condemned by right thinking men. 
Thus in R. v. Coders,11 the Court of Appeal held that knowledge of moral wrong 
was relevant and that ‘ moral ’ meant objective moral standard adopted by 
reasonable man.

Before the decision in R. V.-Windle^-a there was no doubt about the dichotomy* 
of the word ‘ wrong,’ that is, that it meant both moral and legal wrong. A literal 
interpretation of the decision in WhuUe's cassis-a, rejected this dichotomy and poin
ted out that the word ‘wrong’ meant only legal wrongs. Thereafter the judicial 
trend was to determine only whether the accused knew that he was breaking 
the law.

The fourth question was; “ if a person under an insane delusion as to existing 
facts commits an offence in consequence thereof, is he thereby excused ? The 
judges answered that it depends on the nature of the delusion. If he labours under 
partial delusion, he should be considered in the same situation as to rcsponsiblily, 
as if the facts with respcct.to which the delusion exists were real. If under the 
influence of his delusion he supposes another man to be in the act of attempting to 
take a way his life and he kills the man as he supposes in self-defence, he would be 
exempted from punishment. If his delusion was that the deceased had inflicted a 
serious injury on bis character and fortune, and he killed him in revenge for such 
supposed injury, he would be liable to punishment.

This approach makes responsibility depend on the legal relevancy of 
the delusion. This rule covers eases of hallucination as well. The difference bet
ween a delusion and a hallucination is that, the former is a false belief and the latter 
a false sensation. In application, this test poses certain practical difficulties, as it 
is difficult to analyse a delusion and more so if it is a complicated one, as the stages 
of its progress in his mind can be narrated coherently only by a clear headed lunatic. 
In other words, this requirement implies that the mentally afflicted should be sub* 
jeeted to a similar critical examination like the sane. Thus in certain eases the 
application of this test leads to unexpected results.

In some peculiar instances apparently there seems to be no connection between 
an inmnr person’s conduct 'and his delusion. A good illustration of such an instance 
is the ease of a man who had an insane delusion about windmills and would watch 
them for hours. His friends tried to cure him of this, but were unsuccessful. Quite 
unexpectedly he mutilated and nearly killed a little girl. Apparently no connec
tion could be found between his crime and his delusion. But in the accused’s 
mind there was a connection as he thought that if he committed a crime, he would 
be imprisoned in some place from where he could watch windmills throughout his 
life. Strangely enough in this ease the accused gained his object as he was confined 
in such a prison.

Such eases point out that it is difficult to determine the influence of a delusion 
on the conduct of an affected person. Similarly in eases of partial delusion, the 
influence of the delusion on the illegal act of the accused and his mental condition 
at the time of the commission of the act should be determined.

13. (1916) 12 CAR., p. 21. 
15-a (1952) 2Q3.p. 826,



ft THE UADSA8 LAW JOURNAL. [1970

The fifth question was with regard to the admissibility of the cvidcycc of the 
medical experts in eases where they had no prior knowledge of the mental state of 
the prisoner,-though they had been present during the trial. Their Lordships 
observed that strictly speaking such evidence cannot be admitted as the questions 
involve the.determination of the truth of facts deposed and arc not questions upon 
a mere matter of science.

Proof of Insanity.—In eases of insanity the burden of proof is on the defence. 
For a successful defence it has to be proved that the accused was labouring under 
such a defect of reason, from disease of mind, as not to know the nature and quality 
of the act he was committing or that it was wrong. This is not a persuasive 
burden of proof as the accused is not legally compelled to adduce evidence proving 
beyond a reasonable doubt his mental abnormality. Analogous to other criminal 
cases, the burden of proving the mens rea of the accused is on the prosecution, in 
cases of insanity also. Only after a clear poof or mtns rea, the defence of insanity 
arises at all to neutralise the eridcnce of the prosecution. ‘

j __

, The general presumption is that an accused is sane and knows what he is doing 
unless he adduces evidep.ee to rebut it. In practice the prosecution docs not take 
the initiative in tendering medical evidence regarding the mental condition of the 

_ accused. It is for the accused to let in medical or other evidence to prove insanity. 
If such evidence is not adduced by the defence, the judge will withdraw that issue 
from the jury.

The importance of introducing evidence to prove the mental abnormality of 
the accused by the defence is brought out vividly by H. M. Advocate v. Fraser 1*. 
The accused murdered his baby while. sleeping, under the delusion that-he was 
struggling with a wild beast. The prosecution proved' that the accused had the 
requisite mens rea and the presumption was that he cotnmittcd the murder. If the 
defence had not adduced evidence regarding the abovesaid delusion, the jury would 
have convicted the accused for murder. Thus the onus of proof of the delusion is 
on the accused in the sense, that the burden of introducing evidence on the subject 
is his. But the persuasive burden of proof still rests on the prosecution. So strictly 
speaking it cannot be said that the burden of proof is on the accused. This con
fusion arises because of the failure to distinguish between the burden of introducing 
evidence and the persuasive burden of proof.

But a different view was taken by Viscount Sankey in WoolmingUm’s case,1T 
His Lordship said obiter, that insanity eases were an exception regarding burden of 
proof. This view is inconsistent with the general rule that eases of insanity should 
be considered subject to the rule that the burden of proof of metis rea is on the prose
cution. Insanity is not an exception to that principle, on the contrary it is that 
principle that is an exception to the rule in insanity eases that the burden of proof of 
insanity is on the accused.1* The defence of insanity does not always inyolvc a 
denial of mens rea, probably it docs involve such a denial where "the defence falls 
under the second of MacNaughton Rules i.e., the denial that the accused knew that 
his act was wrong. Gianville Williams is of the view that even as applied to the 
second rule, the burden of proof of mens rea is still on the ‘ prosecution ’ and that,

16. (1878) 4 Couper, p. 70.
17. (1935) A.C. p. 475.
18. “ Criminal Law ” by GlanvUle WUHams, 1953, p. 102.
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even if the burden is on the accused, it is almost a burden to shift the balance of 
probability. The position is the same where the issue is the result of insane mistake 
or is a crime of negligence.1*

Criticism of Halts.—‘‘The various interpretations of the MacNaughton Rules 
have created more confusion than the interpretation of any other legal formula. 
The main difficulty is due to the verbal exactitude of the Rules. Though the phrase 
‘ to know the nature of the act,’ is potentially wide, the courts have not availed the 
opportunity but have interpreted it to mean onlv ‘ intellectually comprehend.’ 
Such an interpretation has given rise to praertical difficulties in the trial and appellate 
courts.-

The main criticism levelled against the MacNaughton Rules is that they com
pletely ignore the psychiatric concepts of insanity. The Rules arc based exclusively 
on the old concepts of mental medicine, as the lack of knowledge of the nature and 
quality of an act or the inability to distinguish between right and wrong arc consi
dered as the criteria to determine the mental condition of an individual. The 
Rules ignore the role of unconscious motivation or irresistible impulse. There is 
no provision in the Rules for such volitional and emotional factors in mental dis
orders as they arc concerned only with cognition or'intelligence. Since the Rules 
are considered to be exhaustive, it implies that irresistible impulse is not relevant 
as a criterion of irresponsibility. Such a view is taken by the majority of the English 

This is illustrated by Baron Bramwcll’s observation in Regina v. Haynes*°, 
that if an influence be so powerful as to be termed irresistible, so much the more 
reason is there why we should not withdraw any, of the safeguards tending to 
counteract it. Thus his Lordship attacked the theory of irresistible impulse and 
rejected it. This defence was also rejected in the cases of Burton*1, Holt**, and 
Lesbini, * *.

Lord Hcwart rejected, in Ronald True’s** case, the direction given by Macardie 
J-) in the lower Court that the accused’s incapacity due to mental disease to control 
his actions entitled him to acquittal.

the Atkin Committee** recommended the alteration of the law so as 
to accept ‘ irresistible impulse ’ as a defence. The committee’s view was that it 
should be recognised that a person charged criminally with an offence is respon
sible for his act, when the act is committed under an impulse which the person was 
by mental disease deprived of any power to resist. An attempt was made to give 
legislative effect to the recommendations of the committee by introducing the 
Criminal Responsibility Bill in 1934* The House of Lords refused a second 
reading of the Bill. The Bill was opposed by Lord Haldane L.G., Lord Hcwart 
G.J., other Law Lords and the majority of judges in the King’s Bench Division. In 
1930, a committee on capital punishment suggested a revision of the rules, which 
was not implemented.

The Royal Commission on capital punishment1 after a thorough evaluation 
of the MacNaughton Rules came to the conclusion, that the Rules were inadequate

19. Ibid—Sections 163, 166 and 167.
20. (1859) LF. and R, p. 666.
21. (1863) 3 F and F., p. 772,
22. 15 OAJR. p. 10.
23. (1914) 3 K3.. p. 1116.
24. 127 Law times, p. 563.
25. and. 2005.
1. (1949-53) H.M.S.O. and and. 8932,

J—12
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as they did not cover case of irresistible impulse and other cases of mental abnorma
lity. Therefore, the committee proposed the alternative solution of cither abolishing 
the Rules or extending them so as to cover all cases of mental aberrations. The 
majority of the commission favoured abrogating the Rules in toto and leaving 
it to the jury to determine in each case ‘ whether at the time of the commission of 
the act, the accused was suffering from the disease of the mind to such an extent, 
that he ought not be held responsible for his illegal or harmful act.’ This view is 
not very sound as it would not be advisable to leave the intricate issue of insanity in 
the hands of a lay jury without any rules to guide them. The minority view was 
that it would be more justifiable to extend the MacNaughton Rules to cover cases 
of irresistible impulses, than to abolish them completely.

The objection against the majority view is that, it neither defines insanity exactly 
nor differentiates it from the lesser mental abnormalities. Despite this drawback 
Glanvillc Williams opined that the implementation of this view would effect a great 
improvement in the defence of insanity. The principal objection against the mino
rity view is that it leaves unremedied the inadequacy of the MacNaughton Rules 
with regard to insane delusions. This is illustrated by the fact, that this view does 
not exonerate an accused likfe Hadficld from conviction except under the cover of 
irresistible impulse. Another objection to this view concerning irresistible impulse, 
is that it lands in the metaphysical quagmire of determinism.

A minor recommendation of the commission is that psychiatrists can be called 
in to assist the Court in assessing the mental condition of the accused. Another 
recommendation is that the trial judge should have the power of raising the issue 
of insanity of his own motion, when he deems it necessary. This suggestion serve 
well in cases where the issue of insanity is not raised by the defence even though the 
accused is mentally abnormal. Though these recommendations arc replete with 
practical advantages, yet they have not received legislative assent.

Lord Devlin presents a very clear and powerful analysis of the problem. 
He suggests that much of the criticism against the MacNaughton Rules is really 
against the sentence that follows that is, the conviction of a man who is ‘ insane ’ 
in the legal sense. But he says, it cannot be against the rule itself which helps the 
jury or a judge in distinguishing the guilty from the not guilty. There should be 
two distinct procedures. It may be that if a man is acquitted on the ground of 
insanity he should not be allowed to go free atoncc, he should be handed over, 
as it were, to the civil authorities. Then he should be dealt with in precisely the 
same way as any person who had committed an act of violence perhpas not amount
ing to a crime or not giving rise to a prosecution* in which there was a danger of its 
repetition because of his state of mind. These are the things that have distorted 
consideration of the MacNaughton Rule. Instead of it being, as it ought to be, 
the Rule that divides ‘ conviction from liberty, it has become in the minds of most 
people the Rule that divides the death sentence from indefinite confinement. It is 
only, I suggest, if you strip it of those cxcrescnccs that you can begin properly to 
evaluate it and to give it its true place in the theory of the law. *. Very significantly 
he remarks that consideration appropriate for a legal determination of guilty should 
always be separated from those which are appropriate in the realms of sociology, 
psychology and philosophy since the law doc* not take its source from them.

2. ‘ Changing Leg*! Objective*—Mental Abnormality and Criminal Law * by Devlin, 1963 
p. 74 and 75.
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The 1957 Act .-—The Homicide Act of 1957 has not suggested any'amendment 

to the MacNaughton Rules. But a conspicuous change has been introduced into 
the English Law by the Act, by the acceptance of the doctrine of diminished respon
sibility as in Scottish Law. This defence is restricted to the crime of murder. The 
acceptance of this doctrine has neutralised much of the criticism against the 
MacNaughton Rules.

The Homicide Act of 1957, in section 2 (1) defines the degree of mental abnor
mality to establish a plea of diminished responsibility. Further the act in section 
3 (3) states that if this defence is successfully raised, it reduces the crime of murder 
to man-slaughter. The Court may award such term of imprisonment or other 
punishment or treatment as it thinks fit. This provision is parallel to that provided 
by the Scottish Law, wherein the crime is reduced to culpable ho'micidc. Section 
60 (1) of the Mental Health Act of 1959, provides for institutional treatment by 
the order of a Court in the ease of individuals suffering from mental illness, psycho
pathic disorders, subnormality or severe subnonnahty*. The Act has certain 
limitations : (1) it docs not apply to murder ; (2) the accused may be convicted ; 
(3) it rests on the unfettered discretion of the judge whether to invoke the procedure 
of consulting the doctors, for the accused not being insane may be regarded as res
ponsible and therefore convicted. On the other hand, the Act has the following 
merits : (1) it is not subject to the cramping limitations and artificial questions of 
the MacNaughton Rules j (2) the determination of insanity is made by medical 
men, not by a lay Tribunal; (3) the evidence of insanity is given, whether the accused 
raises the issue or not; (4) atlcast one doctor has to give evidence orally in Court 
which is subject to cross-examination.

In R. V. Spriggs*, and R.V. Walden*, the English Judges followed the direction 
given by Lord Cooper in H. M. Advocate, v. Braithwaiie*, as an authoritative and help
ful summary of the explanation of diminished responsibility given by Scottish judges 
in their direction to juries. The acceptance of this doctrine has served the ends 
of justice in partial insanity eases and has parried the strong criticisms against the 
MacNaughton Rules to a large extent.

' Legal position in United States :—One of the contentions problems of the criminal 
law which has attracted the attention of jurists, legal writers, sociologists and psychia
trists recently in the'United States, concerns the criteria that should determine 
whether individuals whose conduct otherwise would constitute a crime ought to 
be exculpated on the ground that they arc suffering from mental disease or defect 
at the time of the commission of the act. The importance of determining such 
criteria is vividly brought out in the ease of homicide when sentence may be 
capital though it is not limited only to such eases. Hence the need for a sound 
basis of discrimination between eases that should be regarded as a problem of penal 
correction and those considered as a problem of mental health. ___________

3. The doctrine of diminished responsibility came In for adverse criticism by Lady Wooton
1 n her book ‘ social and social pathology ’. She points out that the acceptance of this
doctrine and the recognition of the defence of psychopathic personality are the first steps toward* the 
ultimate shattering of the whole Idea of moral and legal responsibility. TTjb better and more pre
ponderant view it against this—‘ Essays In criminal science ’—Diminished responsibility, by J. L. J. 
Edwards, 1961, p. 33.

4. (1958) 1 AfiEJEL/p. 300.
5. (1959) 43 Cr, App. R., p. 201.
6. (1944) J.C, p. 55.
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The MacNaughton Rules arc applied in twenty-eight states of the United 
States. But as the Rules arc found inadequate in cases of mental disorder due to 
lack of self-control, some jurisdictions extended exemption to cases where conduct 
is the product of irresistible impulse. This criterion was also found to be insufficient 
as it applied only to cases of spontaneous action and not to conduct produced by 
insane propulsions accompanied by brooding or reflection. In order to meet these 
inadequacies, it is argued that a standard which does not confine the inquiry to 
cognitive or volitional capacity but asks more generally, whether the conduct charged 
to constitute a crime is the product of mental disease or defect7 8 9 should be adopted. 
A more or less similar formula had been applied in State v. Pike*, and State v. Jones*. 
These decisions were influenced by the view's of Dr. Ray an eminent psychiatrist. 
This criterion was brought to limelight by its adoption in the famous Durham 
decision.

Curiously enough Durham v. United States10, was a case of house-breaking, that 
is a non-capital offence. The accused Durham had a record of imprisonments for 
theft, as well as commitments and treatment for mental illness. Once, after an 
attempted suicide, he was placed in a mental asylum and bis condition was diagnosed 
as ‘ psychosis with psychopathic personality ’. After discharge he was again arrested 
for passing bad checks. At the trial he was found to be of unsound mind, so he was 
again placed in a mental hospital. This time he was diagonsed as ‘ without mental 
disorder, psychopathic personality’. After discharge he was arrested-for house
breaking in the present case. The prosecutor argued that there would be no use in 
placing him in a mental hospital as after discharge ho would again commit a crime 
which may even be a murder. Durham waived trial by jury. The trial judge 
rejected the defence of insanity and convicted him.

On appeal, the appellate Court after perusing the psychiatric evidence and the 
evidence of the mother came to the conclusion that the accused was mentally 
abnormal. Hence it reversed the conviction and ordered a retrial. The Court 
availed this opportunity to point out the inadequacy of the prevailing tests based on 
the MacNaughton Rules for determining the criminal irresponsibility of the insane 
accused. The Court proposed the following test: f an accused is not criminally 
responsible if his unlawful act was the product of mental disease or mental defect.” 
The Court defined the term c disease ’ in the sense of a condition which is considered 
capable of either improving or deteriorating ‘ and the word ‘ defect ’ in the sense 
of a condition which is not capjablc of either improving or deteriorating and which 
may be either congenital, or the result of injury, or the residual effect of a physical 
or mental disease’.

The Durham Rule widens the scop>e of the defence of insanity by including the 
various types of mental aberrations and also by p>crmitting more of psychiatric 
testimony regarding the mental condition of the accused. Thus this rule eschews 
away the injustice of penalising the mentally abnormal individuals in whom the 
absence of cognition or the presence of irresistible impulse or compulsive drives 
are not vividly appiarent. In addition this rule is consistent with the general princi-

7. ‘ On culpability and crime ; The treatment of mens rea In the Model Penal Code ’ by Herbert 
Wcchsler, Annals of the American Academy of political and soda! science, VoL 339, January, 1962, 
p. 37.

8. (1870) 49 NJL 399.
9. (1871)150 NJL 369.
10. (1954) 214 F. 2d., p. 862,
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pics of the criminal law and also permits the jury to perform its traditional functions 
of judging the accused according to public morality. The Durham Rule was follow
ed in Stewart v. United States11. The Court observed that it is wrong to instruct the 
jury that mental abnormality is a physical disease and that psychopath is a person 
of low intelligence and not an insane person.

Notwithstanding the apparent clarity of the definition in the Durham Rule, 
he doubt arose whether it included the psychopath! or sociopathic personality 
types. Due to this uncertainty Judge Biggs rejected the Durham Rule in Currens 
cast1*. For the same reason it was not followed, in later decisions1*, where it was 
pointed out that the term ‘ disease ’ was not clearly defined. In addition it is criti
cised that Unlike the MacNaughton Rules the Durham Rule is vague as it docs not 
provide any guidance to the jurv. The Court of Appeal anticipating such a criticism, 
stated that the jury must determine the issue from the facts of the case. Professor 
Glucck, while defending the Durham Rule, points out that the term ‘ insanity * 
defined by it embraces persons deemed by psychiatry to be pathological whether 
their aberration is a psychosis or some other psychiatrically recognised pathological 
state14.

Evidently the main criticism against the Durham Rule is that it docs not define 
clearly the crucial concepts of mental disease and mental defects. Though this 
objection cannot be parried it should be noted that this defect is inherent even in 
the MacNaughton Rules as they too depend on prior proof of disease or defect of 
the mind. The Ncwhampshirc Court pointed out that these practical difficulties 
should be solved by the jury according to the circumstances-of each case, ducct 
while supporting the Durham Rule observes, that the ‘ right and wrong test5 of the 
MacNaughton Rules is also not crystal clear as it is quite confusing and conflicting. 
The vagueness of the MacNaughton Rules is made vividly clear by the objections of 
competent witnesses before the Royal Commission on capital punishment.

Another criticism is that it depends on the unsatisfactory ‘ product test ’. The 
ambiguity regarding it was clarified in Garter’s cast1*. The Court explained that 
the product test docs not require the act to be a direct or immediate result of a mental 
disease but that the relationship between disease and act must be ‘ critical or determi
native ’ so that the accused would not have committed that act if he had not been 
diseased as he was.

Finally, the chief objection to the Durham Rule is that by equating mental 
abnormality with criminal irresponsibility it may eventually open the door to non- 
pcnal treatment of all criminals; further, that such a situation will impair the deter
rent influence of punishment as it will lead to wholesale acquittal of criminals. It is 
doubtful whether the Durham Rule would have this effect. In an Arizona case1*

11. 214 F. 2d. 879 (D. C Or. 1954).
12. U. S. v. Currens, 290 F. 2<L, p. 751.
13. Blocker v. United States, 288 F. 2d. p. 853 (D.C. Qr) (1961) ; Commonwealth v. Chester, 

(1958) 337 Mass. p. 702, So/tou v. State, (1957) 73 Nev. p. 248.
14. ‘ Law and Psychiatry ’ by Gloeck, 1962, p. 87.
15. Carter v. United States, 252 F. 2d. 608 (D.C Or. 1957).
16. McCaneH v. State, 357 p. 2d. 139 (Ariz. I960).
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the Court supported, this criticism aud observed that though the question of mental 
abnormality is one for psychiatry, its answer is not sufficient for the legal issue of the 
presence or absence of criminal responsibility and that the MacNaughton Rules arc 
adequate to resolve this legal issue. The Durham Rule was rejected in State v. 
Davies17, on the ground that it will make the psychiatrist’s judgment virtually con
clusive.

Since both the MacNaughton Rules and the Durham Rule arc criticised, Glucck 
proposes the test that ‘ if you arc convinced that the defendant at the time of the 
crime, was suffering from mental disease or defect which impaired his powers of 
thinking, feeling, willing or self-integration, and that such impairment probaby 
made it impossible for him to understand or control the act he is charged with as the 
ordinary, normal person understands and controls his acts, you should find him ‘ Not 
guilty on the ground of insanity ’1#. The test also defines eases of partial responsi
bility, guilt and-also the consequence of the verdicts. Gfiueck points out that his 
test fills the lacuna left by the Bur ham Rule in the psychological aspect and that 
though simple is yet more comprehensive than the American Model Penal Code’s 
formulation. Further, he adds that it supplies the omissions of the currcns test. 
Thus he advocates that his test is more acceptable than the other tests suggested.

The American Law Institute also made attempts to improve the existing tests in 
its draft of a Model Penal Code. It suggested the following formula ; “ a person is 
not responsible for criminal conduct if at the time of such conduct as a result of 
mental disease or defect he lacks substantial capacity either to appreciate the crimi
nality (wrongfulncss) of his conduct or to conform his conduct to the requirement of 
Law”. The fomula specifically stated that the terms ‘ mental disease or defect ’ 
did not include an abnormality manifested by repeated criminals or otherwise 
anti-social conduct”.

The Model Penal Code’s formulation avoids the ambiguity of the product test 
of the Durham Rule by focussing attention to the effects of disease on the specific 
psychical capacities relevant to action and self-control. Critics remark that this 
test is equally vague and. ambiguous particularly, the use of the term ‘ substantial ’. 
But this criticism can be met by pointing out that ' substantial ’ is a quantitative 
term which means clearly that the actor is responsible unless he lacked capacity to 
know or to control, of some appreciable magnitude, when measured by the general 
standard of humanity19.

Though the test docs not explicitly state that psychopathy and sociopathy arc 
included in its definition of mental disease, it is not unreasonable to regard such 
behaviour as a form of mental illness, in the view that reasonable capacity to adapt 
to the requirements of social life is a constituent of mental health for ordinary 
purposes*0. The code clarifies the doubt regarding repeated conduct as a criterion 
of mental abnormality by providing that the terms mental disease or defect do not

' 17. (1959) 146 Conn. pp. 137,14« A. 2d. 251.
18. Glucck, op. eft, p. 105.
19. On culpability and crime by Herbert Wechsler, —Ths Annals of ths American Academy

of Political and Social Sdnee, VoL 339, January 1962, p. 39. ’

20. Ibid p. 40.
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include an abnormality manifested only by repeated criminal or antisocial 
behaviour11

In cases where mental element involves issues other than responsibility such as 
premeditation and deliberation, the code provides that evidence that the defendant 
suffered from a mental disease or defect is admissible whenever it is relevant to 
prove that the defendant did or did not have a state of mind which is an element of 
the offence11. Such a provision sets aside the decision in Fishsr v. UniUd States** 
and the like. It also reduces murder to man-slaughter, in eases where homicide 
was ‘ committed under the influence of extreme mental or emotional disturbances, 
for which there is reasonable explanation ot excuse14. The provision regarding 
capital punishment implicates the concept of diminished responsibility as a ground 
for mitigation.

Despite the unambiguity and clarity of the provision of the Model Penal Code, 
critics remark that to make this test an improvement over the existing critcria> 
the judge should explain the deeper and comprehensive meaning of the term 
‘ appreciate ’ and the expression * to conform bis conduct to the requirement of law’. 
Due to these defects the Model Penal Code’s formulation has been rejected by a 
majority of the Canadian Royal Commission on the Law of Insanity, by the Massa
chusetts special commission on Insanity, and by the New Jersey Supreme Court. 
But some states have accepted the code’s formulation and have abolished the 
MacNaughton Rules by a Statute and substituted a statute based on the Model 
Penal Code’s provision.

Proof of Insanity .-—Regarding burden of proof, even in American Law the 
presumption is that the accused is sane and hence the prosecution is not required to 
prove the sanity of the accused. So the burden of proving insanity is on the defence 
Analogous to English Law the accused has only to introduce evidence sufficient to 
raise a reasonable doubt regarding his mental condition. In some Federal courts 
the lower standard of ‘ some evidence ’ is sufficient to raise a doubt. In District of 
-Columbia after Durham v. United Stotes**-0, even a mere scintilla is sufficient for the 
judge to instruct the jury to consider the accused’s claim of insanity. This imposes a 
greater burden on the prosecution as to establish responsibility, the prosecution 
must prove that there was no connection between the mental disorder and the com
mission of the crime. On the other hand to establish lack of responsibility the defen
dant need prove only ‘ some connection ’ between his mental disorder and the 
criminal act. Thus the Durham view makes the task of the prosecution a herculean 
one whenever the defence introduces even a scintilla of proof of mental abnormality. 
The position of the prosecution is better in ease of partial responsibility as it has 
to bear only half of the burden.

In some States to lessen the hardship of the proscctuion, the rules of affirmative 
defence is followed. This rule places the onus not on the prosecution but on the 

------------------------------------------------------ ---------
21. Ibid, p, 40.
22. Model Penal Code—proposed Pinal draft No. 1. 1961 section 402.
23. (1946) 328 U.S. 463.
24. Model Penal Code! Tent Draft No. 9, 1955, section 201. 3.
24-a. 214 F. 2d. 862.
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defence to convince the jury regarding the lack of responsibility of thr accused due 
to his mental abnormality,

Thij lack of uniformity in the states regarding the test of insanity indicates the 
complex nature of the problem and the reluctance to accept completely the medical 
view of insanity for the purposes of the criminal law.

The legal position in continental countries and Japan :—In the continental countries 
the provisions regarding insanity in the Penal Codes arc more or less uniform. 
These provisions also do not explicitly define insanity but merely outline its nature. 
The continental codes simply refer to insanity as ‘ dcmencc ’ or ‘ mental disorder 
or mental deficiency3 which excludes ‘ intentional and volitional capacity ’ or 
state of non-imputability.

Getfamy: The German Penal Code ** rests on the principle of ‘ mens rea ’ and 
the nature and quantum of punishment is based on the degree of personal guilt. 
Article 51* 1 2 of the code defines irresponsibility as a state of : (1) incapacity of appre
ciating the unlawfulness of the act, or (2) in capac.ty to act in accordance with such 
appreciation even if there is capacity to appreciate the unlawfulness of his deed. 
The incapacity in either ease may be due to mental derangement of senses, mordbid 
disturbance of mental activity or mental deficiency. Such incapacity completely 
exempts the person from criminal liability. The second paragraph of the article 
provides for reduction of sentence where such ability is substantially impaired at the 
time of the commission of the act, i.e., in a ease of diminished responsibility.

The reduction is to be on the same principles as in the case of attempts. In 
addition clause (2) of the same provision states that in the case of persons with limited 
responsibility confinement shall be imposed in addition to pimisiiTTimt 11 'hm clause 
was added in 1953. Article 42 (6) provides for the placement of the mentally 
abnormal in mental institutions for curative treatment.

Russia:—In Article 1 i,of the Fundamentals of criminal legislations for theU.S.S.R. 
and the Union Republic* it is provided asfollows :‘A person who at the time of com
mission of a socially dangerous act, is non compos mentis, i.e.,’unable to account for 
his actions or to govern them as a consequence of chronic mental disease, temporary 
mental affliction, weak-mindedness or some other morbid state, is not held crimi
nally responsible. Obligatory medical treatment as defined by the legislation of 
the Union Republics maybe applied to such a person by order of the Court*. 
Under Article 2, criminal laws of the Union Republics should conform to these 
Fundamentals. The criminal code of the R.S.F.S.R. of i960 as amended upto 
1965, contains a provision which is substantially similar.

25. American Series of Foreign Penal Code*, 4 Germany,—German Penal Code of 1871 
^mended npto 1st January, 1961).

1. The original section 51 reed as follows : ‘ If the offender at the time of committal of an 
offence was In a state of unconsciousness or derangement of the intellect due to film— by which the 
free exercise of his will was prevented, the act'is not punishable ’.

2. Fundamentals of crimnlal Legislation for the UJS.S.R. and the Union Republic (approved 
by Supreme Soviet of the U.SJSJR., 25th December, 1958.) '

3. Penal Code of RJS-FJSJL of 1926 In Article 11, provided to the
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It is clear from the above that the concept of non-imputability includes both 
incapacity to appreciate the nature of the act and incapacity to control such act, the 
cause in both cases being chronic mental disease or temporary mental affliction and 
other mental states, which may be covered by the concept of ‘ diminished responsi
bility

Switzerland:—Article io4 of the Swiss Penal Code exempts an individual from 
punishment if due to insanity, imbecility or serious mental disturbance he was 
unable, at the time of commission of the act to realise its unlawful character or to 
act accordingly. Thus it covers a ease of incapacity to realise its unlawful character 
as well as a ease of incapacity to act in accordance with such realisation, that is 
to say the incapacity to control his conduct even if he could appreciate its unlawful
ness. If similar consequences follow due to his partial insanity, the punishment 
is reduced under Article 11. Partial insanity is said to occur when the persons’ 
mental capacity is affected or his consciousness is affected or his mental capacity 
is not fully developed.

Prance:—Article 64, of the French Penal Code states : ‘ If a person charged 
with thc commission of a felony or misdemeanour was then insane or acted by absolute 
necessity, no offence has been committed ’. It means that an individual is not 
responsible for his criminal act if he is insane at the time of the commission of the act. 
The concept of insanity is not explained in the code. Marc Anccl in his introduc
tion to the French Penal Code made this remark : “ there was a particular regret 
that the problem of mental incapacity, a problem of grave concern today, was given 
such short treatment in Article 64, the rigid if not somewhat elementary simplicity 
of which is in some respects similar to the famous MacNaughton Rules

Italy:—Italian code* also in Article 88T, exempts from criminal liability a 
mentally infirm person, when he is incapable of exercising his capacity of intention 
or volition. Article 89* provides for mitigated punishment in ease of diminished 
responsibility. Article 90* provides that conditions of emotion or passion do not 
exclude, nor do they lessen responsibility.

The provisions regarding insanity in the continental Codes include the eases 
of irresistible impulse also, as is evident from the provisions cited above. The ex erup
tive provisions of these codes include eases covered by the MacNaughton Rules, and 
at the same time they arc more comprehensive because they recognise tiic force of

4. The Swiss Penal Code of 1937.
3. American Series of Foreign Penal Codes, 1 Franco—French Penal Code of 1810, (as amend

ed upto 1959).
6. Penal Code of the Kingdom of Italy of 1930 (as approved by the_Royal Decree of 19th 

October, 1930.
7. A person who at the moment when he committed an act, was by reason of infirmity, in a 

state of mind sneb as to exclude capacity of intention or volition, shall not be chargeable Article 88
8. A person who at the moment when he committed an act, was by reason of infirmity, in a 

state of mind snch as largely to dlmtnlsb, without excluding, his capacity of Intention of volition shall 
be responsible for the offence committed ; but the punishment shall be reduced Article 89.

9. Conditions of emotion or passion do not exclude, nor do they lessen responsibility—Article 
90.
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the irrational, emotional ■ element—the irresistible impulse—in producing a 
criminal act, a situation not covered by the MacNaughton Rule*. The common 
links between these codes arc : firstly, the recognition of the irresistible impulse ; 
secondly, the inclusion of mental deficiency, and ‘non-sanc—non-in sane’, group 
including the psychopathies ; and thirdly, the placing of the burden of proof on the 
prosecution,

Japan:—The Penal Code of Japan of 1907 asamended upto 1954 provides in 
Article 39, that an act of an insane person is not punishable and adds that punish
ment shall be reduced for the acts of weak-minded persons.

Legal position in India :—The draft Penal Code proposed by Macaulay in 1837 
contains two sections : (1) section 66 : ‘ Nothing is an offence which is done by a 
person in a state of idiocy ’, and (2) section 67 : ‘ Nothing is an offence which is 
done by a person in consequence of being mad or delirious at the time of doing it 
The provision was assumed by the draftsman to be self-evident and a plain state
ment of the English law. As for the clastic character of the provision, J.D. Maync 
remarks, it is clear that section 67 would grant to a lunatic an immunity extending 
as far as anything claimed by medical theorists.10 The draft provisions were 
apparently shadowed in the final stages, owing to the formulation of the tests by 
the English judges in 1843, in the MacNaughton Rules.* 11 The result is the 
present provisions in section 84 of the Indian Penal Code.

Section 84 of the Indian Penal Code states that ‘nothing is an offence which is 
done by a person who at the time of doing it, by reason of unsoundness of mind, is 
incapable of knowing the nature of the act, or that he is doing what is either wrong 
or contrary to law.11 In interpreting this provision the judges emphasised its 
substantial identity with the MacNaughton Rules and therefore borrowed the 
same language—Accord ing to judicial interpretation, to establish a defence on the 
ground of insanity it must be proved that at the time of committing the alleged 
offence the accused was labouring tinder such a defect of reason, from disease of the 
■mind, as not to know the nature and quality of the act he “was doing or, if he did 
know it, he did not know he was doing what was wrong.

The first requirement under the section is that the accused should be incapable 
due to unsoundness of mind to understand the nature and quality of fhc act. Such a

10. ‘ The Criminal Law of India ' by J. D. Maync, section 61 of the commentary.

11. J.D. Maync, op. cii., note* in lection 63 that the Indian Act IV of 1849 was already 
influenced by the MacNaughton Rule*. Thl* Act in section 1 provided a* follow*; “No person can 
be acquitted for unsoundneas of mind, unless it can be proved that by reason* of TTmmTmitnMj Df 
mind, not wflfhUy caused by himself, he 'was unconsdon* and Incapable of knowing, in doing die 
act, that he wa* doing an act forbidden by the law of the land.”

12. .Under lection 470 of the Criminal Procedure Code, when a person 1* acquitted rm/W 
section 84, Indian Penal Code, the finding ihaH state ipedflcally whether he committed-file act or not. 
Under lection 471, whenever the finding states that he committed tl» act, the Court orders inch person 
to be detained in safe custody in such place and manner as the Court think* fit and shall report the 
action taken to the State Government. Such person shall not be detained in a hmatk-. asylum except 
in accordance with the procedure prescribed in Indian Lunacy Act, 1912.
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requirement covers situations arising from automatism, or m i stake or simple ignorance 
of fact. The individual should be incapacitated by his mental abnormality from 
knowing the nature and quality of his act. This knowledge is with regard to the 
accused’s consciousness of the consequence of his act on the individuals who arc 
affected by it. Absence of such a knowledge is relevant in determining the insane 
mental condition of the accused. This is illustrated by Lakshman Dagu's cast1*. 
The accused who was laid up with fever killed his two children, when they annoyed 
him by crying. It was alleged that the fever had made him irritable and sensitive 
to sound. But it, did not appear from the evidence that he was delirous at the time 
of perpetrating the crime as not to know the nature and quality of his act. The 
accused made a full confession of his crime. The Court rejected the defence and 
convicted him for murder.

A common test to determine whether a person knows the nature of his act or that 
he is doing a wrongful act is to ascertain whether he would have committed the act if a 
policeman would have been at his elbow. The- capacity to know a thing is quite 
different from what a person knows as the former is a potentiality and the latter its 
result. The section covers only an organic incapacity and not an erroneous belief 
“ which might be the result of perverted potentiality14. When a man fr ignorant 
of the'consequences of his act and the external agencies which he brings into play, 
then he is said to be incapable of knowing the nature of his' act.

The second or the alternative requirement under section 84, is that the accused 
did not know that what he was doing was wrong or contrary to law. Analogous to 
English courts, the Indian courts arc also of the view that the term ‘ wrong’ mrana 
‘ legal wrong ’ and not ‘ moral wrong ’. The High Court’s decision in ChhoUlal’t 
cast1*, clarified this point. In this case the accused killed his wife and infant daughter 
with a dao without any apparent motive. The accused admitted his crime without 
any attempt to conceal it and further he did not try to escape. Though there was 
some vague evidence regarding the deranged mental condition of the accused, the 
lower Court held that it was not sufficient to prove that the cognitive faculties of the 
accused were so impaired that he did not know the nature of his act or that he was 
doing what was wrong or contrary to law. The sessions judge convicted and sen
tenced him to death. When the case was referred to High Court for confirmation 
the High Court took a contrary view and reversed the lower Court’s decision. The 
High Court observed that since the accused had only a glimmering knowledge that 
his act was contrary to law, that is, it was a legal wrong, he could not be held crimi
nally responsible for it. The mental condition and circumstantial evidence also 
indicated that the accused could not be said to be ‘ under the guidance of reason ’. 
Therefore the High Court came to the conclusion that the accused’s unsoundness of 
mind was within the exemptive provision of section 84. The view that it is only 
uusoundness of mind which materially impairs the cognitive faculties of mind that 
forms the ground of exemption from criminal liability and not that which affects the 
will and emotions, is not very sound as it is difficult to say that these disturbances 
have no connections with the unsoundness of mind. The High Court observed that 
in the light of recent developments in psychiatry it would be better to revise the present

13. LUEti (1886) 10 Bom. p. 512.
14. ‘ Comments riea on Indian Penal Code ’ by V. B. RjJu, VoL I, p. 22a
15. StaU r. CUofiai, AJLR. 1939 Madh- Pn. 203,
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restricted conception of unsoundness of mind in section 84 and to include irresistible 
impulse also as a ground of exemption. This view, it may be pointed out, indicates a 
progressive trend in the judicial interpretation of section. 84. It has the merit 
of an independent evaluation of the language of the section, unfettered by the 
MacNaughton Rules. Further it marks a bold attempt at the integration cf law 
and psychiatry.

Non-liability of accused in cases of delusion depends on the nature of the delu
sion. In Dilgajci’s case1*, tnc accused murdered his wife without any rational motive. 
The accused neither tried to escape nor did he resist arrest. The evidence showed 
that he suffered from a failure of reasoning powers and also that he was under the delu
sion that dangers threatened his wife. The Court held that the facts proved, that 
the mental derangement of the accused prevented him from knowing the nature of bis 
act. Hence the accused was exonerated from criminal liability. In Kazi BazMtr's 
case17, the conviction against the accused was upheld as the delusion did not render 
him unconscious of what he was doing or to make him ignorant of the fact that he 
was committing a wrongful act. The accused was charged with the murder of 
Mr. Davies, the District Magistrate and Collector of Chittagong. There was 
evidence that the accused was labouring under the delusion that he was a person 
of extraordinary ability and qualification, and hence wanted to complete nis educa
tion in England. To accomplish his object, he wrote lucid letters to Mr. Davis and 
fixed up an appointment with him. On the appointed day he went early and killed 
Mr. Davies with a knife. After the commission of the crime he tried to escape and 
resisted arrest. This fact unmistakably proved that the accused knew that he had 
committed a criminal act. As his delusion did not impair his capacity to appreciate 
the quality of his act, his conviction was upheld but the sentence was reduced to 
transportation for life. Though partial delusion is a mitigating factor, it is insuffi
cient to exonerate the accused.1* Erroneous beliefs are not regarded as exceptions. 
So an accused is not exonerated from his liability even if he commits the illegal act in 
consequence of a wrong belief.1*.

Somnambulism is a ground for exemption if it is proved to constitute that a 
unsoundness of mind which falls within’ the exemptivc provision of section 84. In 
Pappathi AmmaTs case*0 the conviction was confirmed due to lack of substantial 
medical evidence that the puerperal disorder amounted to unsoundness of mind of 
the type described in section 84. The accused after her confinement was in a 
depressed and disturbed state. On the night of occurrence, the accused drowned 
herself with her baby in a well. She was rescued but the baby died. Therefore 
she was charged for murder of the child and for attempting to commit suicide. The 
defence was that the offence was committed during the phase of Somnambulism and 
the accused was entitled to the benefit of section 84. The defence was rejected and 
the sentence of transportation for life confirmed.

Proof of Insanity :—The burden of proof of insanity is on the accused, while the 
burden of proving the guilt is on the prosecution. As in English law this burden is

16. LLR. (1907) 34 CaL 686.
17. (1929) 33 CaLW.N. 136.
18. Anao, 2 W.R. 33.
19. LakshnJ v. State, AXR. 1959 AD. 534,
2a (1959) MXJ. (CrL) 147 : (1959) 1 MXJ. 125 : (1959) 60 CrXX, 724.



I] THE MADIAS LAW JOURNAL 89

not a persuasive one as the accused has pnly to introduce proof regarding his mental 
abnormality. The persuasive burden of proof stDl rests on the prosecution, as it has 
to prove the presence of requisite mens net as in all criminal cases. Thus in cases 
where insanity is pleaded, two principles run counter to each other, one covering 
the general principles of onus on the prosecution to prove the case beyond reason
able doubt and the other demanding from the accused to prove his special plea of 
insanity. The defence has only to rebut the presumption under section 105 of the 
Indian Evidence Act, that the accused was then not of unsound mind and that he 
knew the nature of the act. It need not prove beyond reasonable doubt, the oppo
site of the presumption. In Raju Shitty 1 case*1, the Court stated that the burden 
placed on an accused taking the plea ofinsanity is in the nature of the burden placed 
on a party in a civil litigation.

In GhhotelaTs case** their Lordships opined that the accused in discharging the 
burden has to lead evidence of circumstances which establish the degree of insanity 
required by law or make its existence so probable that a prudent man ought under 
the circumstances to act on the supposition that it existed. The onus of proof is 
discharged by letting in evidence as to the conduct of the accused shortly prior to 
the offence or at the time of committing the offence or immediately after the com
mission of the offence. The accused’s mental condition, his family history and here
dity are also relevant to prove his mental abnormality. If it is proved that the crime 
was committed not in a paroxysm but in a fit of anger, the accused is criminally held 
liable for his act as-it could not be said that he was non compos mentis at the time of 
the commission of the crime.*3 Even if the accused Is in a highly excited and 
unbalanced condition, he is not relieved of his criminal responsibility as he is con
scious that he is committing an offence.*4 A moody and pensive temperament or 
eccentricity or abnormal behaviour docs not in the least indicate an unsoundness of 
miAd *B. Merc absence of motive or attempt at concealment alone docs not evidence 
a mental derangement but they strengthen a defence of insanity. Though the 
accused might be insane from the medical point of view, he would not be exonerated 
under section 84 of the Indian Penal Code, if he kn<riv the nature of his act or that 
he had done something wrong.1.

The need for reorientating the Indian Law in the light of recent psychiatric 
theories has been emphasised in Ramdalare Ramadktn Sunar v. State*. There the 
Court observed that in the practical application of the principle enunciated in sec
tion 84 of the Indian Penal Code, ‘ a more progressive attitude will have to be adopted 
for determining criminal responsibility of a person suffering from mental disorder’ 
in the light of recent advances in the medical science especially in the branch of 
psychiatry.*. __________________________

21. (1959) MXJ. (Cri.) 986 : A.I.R. 1960 Mys. 48.
22. State v. Chhotelal, AJLR. 1959 Madh. Pra. 203. .
23. Tolaram, LLJL (1927) 8 Lah. p. 684.
24. Venkataswami, LLR. (1889) 12 Mad. p. 459.
25. KoU Jeram, AJJL 1955 Sau. 105.
1. LacMonan, LLR. (1924) 46 AH. 243.
2. AiR. 1959 Madh. Pra. 259.
3. It is significant to note that in the recent Raman-Ragbag's case the Bombay High Court 

ordered a psychiatric panel named by them, to give a report of the mental condition of the accused, 
when h came up for the confirmation of the death sentence. It was pointed out in the paper* that

was the fint Ume when psychiatry was availed. This line of thinking Is In tune with the modem 
psychiatric theories in the field of criminology.
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Mr. Battacharya in his survey of the law of insanity expresses a similar view 
when he says that the door should be kept open for appropriate relaxation and 
extension of MacNaughton Rules, so that criminal trials may be rationalised, if not 
humanised though the task will not be an easy one and some of the difficulties may 
be baffling4 5 6. The only redeeming feature at the present day is that in appro
priate eases of mental disorder short of insanity, the alternative punishment of 
transportation for life, instead of death, may be awarded in cases of murder. In 
other offences, there is no special provision authorising reduction of sentence except 
that the judge has latitude between the maximum and minimum penalties imposed 
under the Indian’ Penal Code.

Apart from the need for extension of the scope of exemption by broadening 
of the concept of insanity it will be worthwhile to consider the insertion of a provision 
for reduced punishment, instead of complete exemption from liability, in the case of 
substantial impairment of the ability to appreciate the unlawfulness of the deed* 
partial mental deficiency8 and weak-mindedness.7 Undoubtedly, the Indian Law 
needs to be interpreted progressively by the judges and, if necessary legislative 
modification may be undertaken in that behalf.8.

[End of Volume (1970) I M.L.J. (Journal).]

4. ‘ Insanity and Criminal Law ’ by B. K. Bhattacharya, 2nd edn. 1964, p 5.
5. As in Gorman Penal Code, 1871 (amended upfo 1961).
6. As in Penal Code of the Kingdom of Italy of 1930 and Swiss Penal Code of 1937.
7. As in Penal Code of Japan of 1907 (as amended upto 1954).
8. Mr. R. B. Tewari seems to think that the statutory crystallisation of rules as In section 84 

fetters the judiciary by rendering the provision Inelastic. He suggests an examination of the whole 
matter de novo—Essays on the Indian Penal Code, Indian Law Institute Publication, p. 83.


