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THE SUPREME COURT OF INDIA.
(Civil Appellate Jurisdiction.)

Present:—0. Chimappa Reddy and A. P. 
Sen, JJ.

D. Ramaswami .. Appellant*

v.
State of Tamil Nadu . . Respondent.

Fundamental Rules, rule 56 (d)—Promotion 
of a Government servant in spite of an adverse 
entry in Ms file — No entry to discredit Mm 
after promotion—Compulsory retirement soon 
after promotion—Legality.

The effect of an adverse entry in the confiden
tial file of the appellant was blotted out by the 
promotion of the appellant to a selection post 
which was a very responsible and much desir
ed post in that cadre. After his promotion 
there was no entry in the service book to 
his discredit or hinting even remotely that he 
had outlived his utility as a Government ser
vant. If there was some entry, not wholly 
favourable to the appellant after his promo
tion, one might hark back to similar or like 
entries in the past, read them all in conjunc
tion and conclude that the time had arrived 
for the Government servant to quit service. 
But, with nothing of the sort, it is indeed odd 
to retire a Government servant a few months 
after promoting him to a selection post. In 
the face of the promotion just a few months 
earlier and nothing even mildly suggestive, of 
ineptitute or inefficiency thereafter, it is im
possible to sustain the order of the Govern
ment retiring the appellant from service.

[Paras. 3, 4. ]

*C.A. No. 3436 of 1979.
28th January, 1982.

Cases referred to:—

Swami Saran Saksena v. State of U. P., 
(1980) 1 S.C.C. 12: (1980) 1 S.C.R. 923: 
A.I.R. 1980 S.C. 269; Baldev Raj Chadha 
v. Union of India, (1981) 1 .S.C.J., 293: 
(1980) 4 S.C.C. 321: (1981) 1 S. C. R-. 
430: A.I.R. 1981 S.C. 70; State of Punjab 
v. Dewan Chum Lai, (1970) 3 S.C.R. 694; 
(1971) 1 S.C.J. 238: A.I.R-. 1970 S.C. 
2086; Union of India v. M. E. Reddy, (1980)
1 S.C.R. 736: (1980) 2 S.C.C. 15: A.I.R. 
1980 S.C. 563.
The Judgment of the Court was delivered by

Chinnappa Reddy, J.—An order of premature 
retirement following close upon the heels of 
promotion and appointment to a coveted 
selection post is bound to perplex any right- 
thinking man and make him wonder whether 
the right hand knows what the left hand has 
done. If in the month of May a Government 
servant is found to possess such high merit 
and' ability, which naturally includes integrity, 
as to entitle him not merely to be promoted 
to a selection post but to be appointed to a 
very responsible and much desired post in that 
cadre, what could have happended between 
May and September to merit his being weed
ed out altogether from service in September 
under the rule which enables the Gove$nmcnt 
to retire a Government servant in the public 
interest after he has attained the. age of 50 
years or after he has completed 25 years .of 
qualifying service. One would expect that 
some grave and grim situation had developed 
in the interregnum to warrant the pursuit ,of 
such a drastic course. But surprisingly^ we 
found nothing whatsoever had happened in 
this case during that period. Let us look at 
the totality of the facts.

2. The appellant appears to have had quite 
a noteworthy career, Starting at the lowest 
rung as a Lower Division Clerk in 1953, he 
was promoted as an Assistant Commercial Tax
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Officer in 1954, next as a Deputy Commer
cial Tax Officer in 1957, then as a Joint Com
mercial Tax Officer in 1962, thereafter as a 
Commercial Tax Officer in 1966, later as an 
Assistant Commissioner of Commercial Taxes 
in 1972 gnd finally as a Deputy Commissioner 
of Commercial Taxes on 7th May, 1975. 
On promotion as Deputy Commissioner of 
Commercial Taxes he was posted as Member 
of the Sales Tax Appellate Tribunal in the 
same cadre. On 20th September, 1975, he 
was retired under Fundamental rule 56 (d) 
His Service Book shows that he had an ex
cellent record of service. He had earned 
several encomiums, commendations and appre
ciations. The several promotions gained by 
him reflect his good record of service. But 
there was one dark spot. In 1969 when 
he was working as Commercial Tax Officer 
it was noted in his Confidential file by the 
Deputy Commissioner of Commercial Taxes as 
follows:

“The Commercial Tax Officer is a very 
intelligent and capable officer who kept the 
entire district under his control in perfect 
discipline. Unfortunately, his reputation is 
not at all good. There were complaints 
that he used to threaten dealers and take 
money. The entire matter is under investi
gation by the Vigilance and Anti-Corruption 
Department”.

There was an enquiry by the Directorate of 
Vigilance and Anti-Corruption. Charges 
were framed against the appellant by the 
Board of Revenue. The explanation of the 
appellant was obtained. The Full Board of 
Revenue then reported that the charges should 
be dropped. The Government accepted the 
report of the Full Board, and dropped the 
charges making the following order on 
29th November, 1974:—

“As the preliminary enquiry disclosed a 
ptima facie case of corruption, a detailed 
enquiry was taken up by the Directorate of 
Vigilance and Anti-Corruption. Out of 
eleven allegations levelled against Thiru 
D. Ramaswami, seven allegations were not 
substantiated, in the enquiry made by the 
Directorate of Vilgilance and 'Anti-Corrup
tion'. The Government, examined the re

port of the Directorate and considered that 
there was a prima facie case in respect of 
certain allegations and this was sufficient to 
proceed against Thiru D. Ramaswami. The 
Board of Revenue (CT) was therefore re
quested to frame charges straightway as for 
a major penalty against Thiru D. Rama
swami on the basis of allegations levelled 
against him. The Board accordingly fram
ed charges against him in respect of allega
tions substantiated, obtained his explanation 
and sent its report thereon. The Full 
Board considered that all the charges fram
ed against Thiru D. Ramaswami in conse
quence of the detailed enquiry conducted by 
the Vigilance Department cannot be pursued 
and proved. The Full Board has there
fore expressed the view that the said charges 
may be dropped. The Government accept 
the views of the Full Board and direct that 
all the charges framed against Thiru D. 
Ramaswami be dropped”.

The effect of the order of 29th November, 
1974 of the Government was to grant absolu
tion to the appellant from the repercussions 
of the note of the Deputy Commissioner of 
Commercial Taxes, made in 1969. If there 
was any ambiguity about the effect of the 
Government Order, it was cleared by the cir
cumstance that within a few months, on 7th 
May, 1975, he was promoted as Deputy Com
missioner of Commercial Taxes and posted as 
Member, Sales Tax Appellate Tribunal, a 
prestigious post. It has to be mentioned here 
that the post of a Deputy Commissioner of 
Commercial Taxes is a selection post. Under 
rule 36 (b) (i) of the Tamil Nadu General 
Rules for the State and Subordinate Services:

“Promotions in a service or class to a selec
tion category or to a selection grade shall 
be made on grounds of merit and ability, 
seniority being considered only where merit 
and ability are approximately equal”.

Under rule 2 (b) of the Tamil Nadu Special 
Rules for Commercial Taxes Service:

“AH promotions shall be made on grounds 
of merit and ability, seniority being consi
dered only where merit and ability are 
approximately equal.”
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Because of his stiff attitude some of the 
assessees complain about him Stating that he 
is rude in his behaviour. This perhaps is 
due to his unbending attitude. With a 
little more tact he ■will be an asset to the 
Department.”

One curious feature of the case is that while 
the 1969 entry noted that an enquiry was pend
ing with the Vigiknce and Anti-Corrup
tion Department in regard to the allegations 
against the appellant, the ultimate result of the 
enquiry which was that the charges should be 
dropped was nowhere noted, in the personal 
file of the appellant. One wonders whether 
the failure to note the result of the enquiry in 
the personal file led to the impugned order i

4. In the face of the promotion of the appel
lant just a few months earlier and nothing 
even mildly suggestive of ineptitude or ineffi
ciency thereafter, it is impossible to sustain 
the order of the 'Government retiring the appel
lant from service. The learned counsel for

RAmasWami p. state of Tamil nadu {Ghimuppa Reddy, J.) 3 *

3. So; what do we have? There was an 
adverse entry in the confidential file of the 
appellant in 1969. The basis of the entry 
was knocked out by the order, dated 29th 
November, 1974 of the Government, and 
effect of the entry was blotted out by the pro
motion of the appellant as Deputy Commis
sioner. After his promotion as Deputy Com
missioner there was no entry in the Service 
Book to his discredit or hinting even remotely 
that he had outlived his utility as a Govern
ment servant. If there was some entry, not 
wholly favourable to the appellant after his 
promotion, one might hark back to similar or 
like entries in the past, read them all in con
junction and conclude that the time had 
arrived for the Government servant to quit 
Government service. But, with nothing of 
the sort, it is indeed odd to retire a Govern
ment a few months after promoting him to a 
selection post. In the present case, we made 
a vain search in the service record of the 
appellant to find something adverse to the 
appellant apart from the 1969 entry. All that 
we could find was some stray mildly deprecat
ing entries such as the one in 1964 which said: 

“He is sincere and hardworking. He 
manages his office very well. He exercises 
adequate control over subordinates. He 
maintains a cordial relationship with pub
lic.

the State of Tamil Nadu argued that the Goy- 
emment was entitled to take into considera
tion the entire history of the appellant includ
ing that part of it which was prior to his pro
motion. We do not say that the previous 
history of a Government should he completely 
ignored, once he is promoted. Sometimes, 
past events may help to assess present-con
duct. But when there is nothing in the pre
sent conduct casting any doubt on the wisdom 
of the promotion, we see no justification for 
needless digging into the past.

5. The learned counsel for the appellant 
relied on the decisions in' Swami Saran Sak- 
sena v. State of Uttar Pradesh1, Baldev Raj 
Chadha v. Union of Indior2, State of Punjab 
v. Dewan Churn Lap. While the learned 
counsel for respondent relied on the decision 
in Union of India etc. v. M.E. Reddy*. 
All the decisions have been considered by us 
in reaching our conclusion. The appeal is 
allowed. G. Ms. No. 1112, dated 19th 
September, 1975, Commercial Taxes Religious 
Endowments Department, Government of 
Tamil Nadu is quashed. The-appellant will 
be reinstated in service and paid the arrears of 
salary due to him under the Rules. He is 
entitled to his costs.

V.K. --------- Appeal allowed
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THE SUPREME COURT OF INDIA.
• '

(Civil Appellate Jurisdiction.)

Present. :—D.A. Desaiand R.B. Misra, JJ.

Prasad and others .. Appellants* *

v.

V. Qo vindas wam i Mndallar and 
others .. Respondents.

(A) Constitution of India (1950), Article 133 
—■Appeal under—Finding of fact arrived at 
by High Court— Interference with by Supreme 
Court—When permissible.

The contention that a finding of fact can
not be interfered with by the Supreme 
Court has no force when the finding is 
being reversed on the ground that mate
rial circumstances have been ignored 
by the High Court. [Para. 55.]

(B) Transfer of Property Act {IF of 1882), 
section 53 —• Sale deed executed nominally to 
ttave ojj creditors—Express understanding with 
vendees to reconvey after pressure of creditors 
subsided —Held sale vitiated—jVo relief in 
equity could be granted to vendees even in res
pect of debts of .vendor paid off by them.

Held, that the sale deed dated 22nd 
August, 1955 was true and it was support- 
ed by consideration but only in part and 
that even the recited consideration in the 
sale deed was thoroughly inadequate; that 
the sale deed was executed only nomi
nally for a collateral purpose and with as 
view to stave off creditors with the ex
press understanding that the proper tie 
sold would be reconveyed to the vendors 
after the pressure of the creditors lad 
subsided; that in view of this there was 
no question of giving any equities to the 
vendees even if some of the amounts 
paid by the vendees to some of the credi- 
tors of the vendo^ were genuine. If the 
transaction of sale was itself vitiated for 
the reasons given above, no relief in equity 
could be granted to the vendees.

[Paras. 54, 56.]

(G) Hindu Law — Joint family—Aiienotion 
of joint family property by father to discharge 
antecedent debts— If and when binding on 
sons —‘Antecedent debt*—Meaning of.
A natural guardian of a Hindu minor 
has power in the management of his estate 
to'mortgage or sell any part thereof in 
case of necessity or for the benefit of the 
estate. If the alienee does not prove 
any legal necessity or he does not make 
reasonable enquiries, the sale is invalid. 
But the father in a joint Hindu family 
may sell or mortgage the joint family, 
propertyincludingthe sons’ interest there
in to discharge a debt contracted by him 
for his own personal benefit and such 
alienation binds the sons provided: (a) 
the debt was antecedent to the alienation 
and (b) it was not incurred for an immoral 
purpose. The validity of an alienation 
made to discharge an antecedent debt 
rests upon the pious duty of the son to 
discharge his father’s debt not tainted 
with immorality. [Paras. 57, 58,]

‘Antecedent debt’ means antecedent in 
fact as well as in time, that is to say, that 
the debt must be truly independent of 
and not part of the transactions im
peached. The debt may be a debt incurred 
in connection with a trade started by the 
father. The father alone can alienate the 
sons’ share in the case of a joint fa mily. 
The privilege of alienating tie wl ole of 
the joint family property for payment 
of an antecedent debt is the privilege 
only of the father, grandfather and great 
grandfather qua the son or grandson orly. 
No other person has any such privilege.

[Para. 59.]

There is another condition which must 
be satisfied before the son could be held 
liable, that the father or the manager 
acted like a prudent man and did not 
sacrifice the property for an inadequate 
consideration. [Para. 63.]

In the present case the consideration for 
the sale was thoroughly inadequate and 
hence cannot be upheld. [Para. 63.J

Gaies referred to:—

Sidheswar Mukkerjee v. Bhubneshtoar Prasad
*G. As. Nos. 1102 and U03of 1970* Rarain Singh, 1953 S.C.J. 700 ; (1953) 

8t* December 1981,2 M.L.J. 789: 1954 5.C.R.I77: A.I.R •
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1953 S.G. 487; Mussamul Nanomi Babuasin 
v. Mo dan Mohan, {1885} IS I. A." 1 -I.L.R. 
13 Gal. 21; Brij Naratn v. Manila Prasad, 
L.R. 51 I.A. 129 : 46 M.L’.J. 23 : 19 L.
W. 72 : A.I.R. 1924 P.C. 50 ; Shanmukam 
v. Nachi Ammal, (1937) 1 M.I.J. 278 : 
44 L.W. 738 : A-I-R. 1937 Mad. 140 ; 
Dudh Nath v. Sat Narain Ram, A.I.R. 1966 
All. 315 (F.B.).

The Judgment of the' Court was deli
vered by

Misra, J.— The present appeals by cer
tificate are directed against the judgment 
dated 6th November, 1968' of the Madras 
High Court.

2. The dispute between the parties cen
tres around 48.70 acres of land, partly 
wet and partly dry in village Pichanur, 
Gudiyattam Taluk, North Arcot District 
and one house in Gudiyattam town. 
Admittedly the said properties belonged 
to one Varadayya Chetty. He had two 
sons, K.V. Purushotha m and K.V. SnTa- 
mulu. K.V. Purushotham in his turn 
had four sons while K.V. Sriramulu had 
three sons. They constituted a joint 
Hindu family. The family owned and

ossessed 48.70 acres of land and three
ouses. Varadayya Cheity died about 

30 years prior to the institution of the 
suits giving rise to these appeals. At 
the time of his death his eldest son K.V. 
Purushotham was the only adult male 
member, T,he o’fher son, K.V. Sriramulu 
being only 4-5 years old. Purushotham 
thus came into the sole management of 
the entire family hfiiairs and he brought 
up his younger brother Sriramulu. Their 
ancestral family business (Kulachara) 
was that of tobacco and money lending.

3. It appears that immediately after 
the second world war Purushotham start
ed a new business of lungi. In connec- 
tion ’with his new venture he borrowed 
money from others either on promissory 
notes or on the security of the family pro
perties. He, however, suffered loss in 
that business. When his creditors began 
to press for immediate discharge of the 
debts, K.V. Purushotha m and his brother 
K.V. Sr iramulu on their behalf and on 
behalfofother minorsin thefamilyentered 
intoan agreement on 7th July, 1955 with 
V- Govindaswami Mudaliar, V. Shan-

mugha Mudaliar and V. Nataraja Muda
liar, sons of Vandinakuppam Venugopela 
Mudaliar. This agreement was evidenced 
by a writing, Exhibit B-4. Under the 
agreement K.V. Purushotham and K.V. 
Sriramulu were to sell their entire pro- 
perty,exceptone acre of!and,anda house, 
to Mudaliarbrothersforasum of Rs.14,000 
to discharge their debts. They received 
a sum of Rs.500 by way of advance and 
the balance cfRs. 13,500 was to be, paid 
within -two months. It was further 
stipulated that in case the vendees 
defaulted they would lose the advance 
money, on the other hand if the vendors 
defaulted they would have to pay to the 
vendees a liquidated damage of Rs.2,000.

4- Pursuant to the aforesaid agreement, 
asaledeedwasexecuted on22nd of. August, 
1955 marked ExhibitB-5 for an enhanced 
consideration of Rs. 16,500. The sale 
deed referred to various debts owed by 
the vendors which were to be discharged 
by the vendees and the balarce, if any, 
was to be paid to the vendors. The reci
tal in the sale deed indicated tha t Rs. 250 
was paid in cash to the vendors at the 
time of execution of the sale deed. The 
sale deed further recites that the vendors • 
havenotshown the exactamountof debts 
which the vendees have agreed to pay. 
The amounts specified therein are only 
approximate. The sale deed further 
authorised the vendees to discharge the 
mortgage debts mentioned in the sale deed 
in the first instance, if they had no 
sufficient funds to clear off all the debts 
at one time and clear off the ordinary 
debts la ter.

5. The validity of the aforesaid sale 
deed, Exhibit B-5 dated 22nd August, 
1955 and a mortgage deed Exhibit B-49 
in favour of A.M. Vasudeva Mudaliar 
had been challenged by the sons of K.V. 
Purushotham and K.V. Sriramulu res- 

ectively by two suits: Suit No. 107 of 
958 and Suit No. 108 of 1958. There 

was yetanother suit by one of the creditors, 
M. V. Chinnappa Mudaliar for annulment 
of the said sale. "As mentioned earlier, 
the original suit No. 107 of 1958 was filed 
by the four sons ef Purushotham im
pleading Purushotham and Sriramulu as 
defendants Nos. 1 and 2 and three minor 
sons of Sriramulu as defendants Nos. 3 t(^- 
5 under the guardianship of their mother;
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V. Govindaswalni Mudaliar, V. Shan- 
mugha Mudaliar and V. Nataraja Muda- 
Har,the three vendees as defendants Nos. 
6 to 8 in Svit No, T07 of 1958 and defen• 
dants Nos. 8 to 10 in Suit No. 108 of 
1958; A.M. Vasudeva Mudaliar, defen
dant No, 9 and the Official Receiver of 
the North Arcot District as defendant 
No. 10,

6. Suit No. 108 of 1958 was filed by 
the three minor sons of Sriiamulv. T1 e 
plaintiffs and other defendants of origi
nal Suit No. 107 of 1958 were impleaded 
as defendants in this suit. The-relief 
claimed in these suits was for partition 
after setting aside the sale deed dated 
22nd of August, 1955. Exhibit B-5 and 
the mortgage deed ExhibitB-49 in favour 
of A.M. Vasudevan Mudaliar. The alle
gations in the plaint of the two suits are 
on the same pattern. It will, therefore, 
suffice to. refer to the allegations made 
in Suit No. 107 of 1958.

7. It is alleged in the( plaint that the 
ancestral property of the family consisted 
of 48 acres and 70 cents of land and three 
houses detailed in Schedules B and C 
to the plaint. The said land fell in two 
blocks, one consisting of43 acres, 21 cents 
and the other of 5 acres 49- cents. There 
were two wells in the first block and one 
well in the second block. There were 
two pumpsets with electric motors insta 1- 
led in the two wells in the first block at 
a cost of Rupees, 3,000 each. The net 
cultivation yield from the land in any 
case would not be less than Rs. 6,000 per 
year which was more than sufficient for 
the maintenance of the family leaving 
even so me1; surplus. The father cf the 
plain tig’s started a new, business of lungi 
which was not the business ‘Kulachara’ 
of the family. In connection with the 
new venture he had to borrow large sums 
of money either on promissory notes or 
on the security of the aforesaid property. 
In course of the said business Purusho- 
tham sustained a heavy loss. When the 
mortgagees and unsecured creditors start
ed pressing for immediate discharge of 
the debts, defendants 6 to 8, who happened 
to be friends of Purushotham, induced 
him to create a nominal sale of the house

•^and the entire land, except an acre, in 
order to stave off the immediate pressure,

Purushotha m seemed to have and conse - 
quontly executed first an agreement to 
sell and then a registered sale deed, dated 
2_2nd of August, 1955 for a nominal con
sideration of Rs.16,500 in respect of the 
entire land in Schedule B with elec
tric pump sets, with the exception of one 
acre, and a house which is item No. 1 of 
Schedule G. Defendants 6 to 8 rep
resented tha t they would execute a formal 
deed of reconveyance of the properties 
after the pressurefrom creditors was staved 
off. The sale deed was not supported by 
consideration and even the recited consi
deration of Rs.16,500 was grossly inade
quate and extremely low considering 
the_ extent of lan(j an<j tfie house and 
their market value. The entire joint 
family property was not worth less than 
Rs.35,000 and its annual yield was worth, 
more than Rs. 6,000. The house men
tioned as item No. 1 of Schedule C was 
also worth Rs.5,000 though the considera. 
tion for the same in the sale deed was 
only Rs. 2,000. Defendants 1 and 2 con
tinued in possession of the properties sold, 
for about a year when suddenly defendants 
Nos. 6 to 8 conceived the idea of defraud
ing the defendants 1 and 2 and by force 
and violence trespassed upon the lands 
and took forcible and unlawful possession 
thereof along with the star.dirg crops 
worth Rupees 6,000. Defendants 1 and 
2 were, however, still in possession and 
enjoyment of the bouse mentioned in 
item No. 1 of Schedule C. Defendants 
6 to 8 were bound to deliver the posses
sion of the land to the plaintiffs and defen- 
dants 1 to 5 together with the mesne pro
fits from June, 1956, the date of trespass.

8. It was further alleged that except 
the two mortgages mentioned in the sale 
deed the other debts shown as considera
tion were false and fictitious. Even the 
said mortgages were paid by defendants 
6 to 8 out of the standing crops. There 
was absolutely no necessity for borrowing 
the large sums considering the large 
income from the joint family properties. 
Even if the alleged debt due on the pro
missory note executed by defendant No. 1 
in favour of the 9th defendant was true, 
itwas not binding on the plaintiffs to the 
extent of the cash consideration as it was 
not for necessity. Defendant No. 2 joined 
the execution of sale deed and the ort-m
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gage deed at the behest of the 1st defen
dant and on misrepresentations made 
by defendants Nog. 6 to 8 and in fact he 
had not derived any benefit from the 
borrowings. As M.V* Chinnappa Muda- 
liar had filed a petition against Purusho- 
tham, being Insolvency Petition No. 20 
of 1955, and Purushotham was adjudged 
insolvent; so the Official Receiver was 
impleaded as a defendantin this case.

9. The third suit being suit Nc. 4 of 
1960 was filed by M.V. Chinnappa Muda- 
liar, a creditor of defendants K.V. Puru
shotham and K. V, Sriramulu against 
the vendees V. Govindaswami Mudaliar 
andhistwo brothers arrayed as defendants 
1 to 3. He first filed an insolvency peti
tion in which Purushotha m was adjudged 
asinsolvent. The said cr editor had a pproa - 
ched the Official Receiver for filing a 
suit for the annulment of the said sale 
but as Official Receiver demanded a lot 
of expenses he,therefore, sought the per
mission of the Insolvency Court to file 
suitNo. 4of 1960 himselffor a declaration 
that the sale deed dated 22nd of August, 
1955 executed by Purushotham in fa vour 
of vendees was void or voidable at the 
instance of the creditors of Purushotham 
and for annulment of the same. Accord
ing to him Purushotham had borrowed 
a sum of Rs. 1,000 from him and had 
executeda bondforthat amounton 17th 
September, 1947,carrying interest at 13 
annas per cent, per mensem. Barring 
some payments a substantial amount 
was still due from him as principal and 
on account of interest inthe middle of 
1955. Purushotham, however, executed 
a sham, nominal and fraudulent sale 
deed, da ted 22n d August, 1955 in respect of 
almost all the family properties in favour 
of the defendants Nos. 1 to 3 with an intent 
to defeatand delay his creditors, includ
ing the plaintiff. It was also pleaded 
that property worth Rs.50,000 was alie
nated for a nominal price obviously for 
discharge of fictitious debts. So, the 
plaintiff claimed a relief under section 53 
of theTransfer of Property Act.

10. The claim of the plaintiffs in all the 
three suits was resisted by the transferees. 
In substance their defence was that the 
alienation by Purushotham was for pay
ment of antecedent debts which were

un tain ted by illegality or immorality; that 
the father under the Hindu Law posses
sed aspecial power to alienate joint family 
property including the shares of his sons 
for payment of his own debts notincurred 
for immoral or illegal purposes; that in 
exercise of that power he had sold all his 
interest and the interestof his minor sons 
that a registered agreement of sale was 
entered in to on 7 th of July, 1955, and the 
period of two months was provided for the 
performance of the contract and the 
vendees had investigated before entering 
into the transaction; that the transaction 
was a normal, regular and bonajide one; 
that the vendees had in fact paid 
off the full consideration applying 
it for discharge ‘ of antecedent 
debts obtaining from several credi
tors vouchers for such due payment 
and cancellation. A. M. Vasudevan 
Mudaliar who haff been arrayed asdefen- 
dant No. 9 in SuitNo. 107andas defen
dant No. 7 in Suit No. 108 of 1958 resisted 
the claim of the plaintiffs in those suits 
on the ground that the mortgage in his 
favour was incurred for the discharge of 
antecedent debts and for the need of the 
Hindufamily, which was binding upon the 
members of the fa mily. Tire plain tiffs in 
both the suits Nos.l07and 108 of 1958, the 
sons of the vendors, were bound by* the 
said a liena tion.

The pleadings of the parties gave 
rise to a number of issues. Some of the 
issues were common in all the three suits. 
Op. the request of the parties all the three 
suits were jointly tried.

12. Before the trial commenced a joint 
memo, was filed in Original Suit No.4 of 
1960 whereby the parties agreed that the 
evidence in Original Suit No. 4 of I960 
regarding lack of consideration for the 
sale deed, dated 22nd of August, 1955 and 
the value of the properties be treated as 
evidence in Original Suits Nos. 107 and 
108 of 1958. They also agreed that the 
midence regarding the mortgage, deed, 
dated 2nd of March,1952 be trea ted as* 
common evidence for Original Suits Nos. 
107 and 108 of 1958 . After this state
ment by the counsel for the parties, the 
original issues framed in the three suits 
were recast aPd additional issues were 
also framed.
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13. The Subordinate Judge came to the 
following conclusions in suit No. 4 of 1960:

(1) At the time of execution of the 
sale deed. Exhibit B-5, the fourth defen
dant, that is Purushotham, owed some 
creditors in whose favour he had executed 
Exhibits A-3, A-4, A-12, A-13 and the 
bond debts involved in Exhibits A-7 to 
A-ll, but no provision had at all been 
made for those creditors either in the 
agreement of sale ExhibitB-4. dated 7th 
of July, 1955 or in Exhibit B-5, the sale 
deed, dated 22nd of August, 1955.

(2) Exhibit B-54, the letter written by 
Purushotham in favour of Veerasami 
Naidu, dated 27th of July, 1955 along 
withother ora] evidence clearly establisl es 
the intention of Purushotham to defeat 
and delay the claim of some of the cre
ditors in screening his propertybya nomi
nal sale in favour of defendants 1 to 3.

(3) The ingredients of section 53 (1) of 
the Transfer of Property Act have been 
satisfied by the plaintiff inasmuch as 
impugned transfers have been made with 
intent to defeat or delay the creditors of 
the transferor. The Court, however, 
came to the conclusion that the suit was 
wrongly framed inasmuch as the plain
tiff did not seek any relief on behalf of 
or for the benefit of all the creditors and, 
therefore, the Court decreedthe suit No. 4 
of I960 as against defendants 1 to 3, that 
is.alienees annulling the sale transaction, 
dated22nd August,1955 as fraudulentpre- 
ference under section 54 of the Provincial 
Insolvency Act,insofar as the insolvent’s 
share was concerned.
14. His conclusions in suits Nos. 107 
and 108 of 1958 were as follows:—

(1) The value of the land and house 
including the pump sets, wells etc. com
prised in. Exhibit B-5 could have been in 
August, 1955 worth any where between 
Rupees 35,000 to Rs. 50^000 but the same 
had been sold at a grossly low and 
inadequate price of Rs. 16,500.
(2) Purushotham and Sriramulu with the 
help of Shri Rangaswami, who was their 
friend, approached the vendees for help 
and on their suggestion they agreed to 
execute a nominal sale of all their proper
ties .with an understanding for reconve-

^ yance after ten years on payment

of the sums advanced by them and 
that in that connection they had thought 
of executing the two bogus bonds, one in 
favour of Veeraswami Naidu, D.W. 12, 
and another, in favour of Deivasigamani 
MudaIiar,D.W. 3 and certain other docu
ments to make the sale probable.

(3) The sale deed, dated, 22nd August, 
1955 is true and it is supported by con- 
sideration but only partly. It is, how
ever, liable to be set aside wholly as an 
imprudent transaction.

(4) The mortgage deed, dated 2nd of 
March, 1952 is true and binding only so 
far as shares of K. V- Purushotham and 
Sriramulu are concerned and the extent 
of Rs. 2,000 so far as the plaintiffs in 
Original SuitNc. 107 of 1958 are concern
ed.

(5) The alienees under the sale trans
action, dated 22nd of August, 1955 arc 
not entitled to any equities in this suit. 
But the alienee under Exhibit B-49 would 
be entitled to have his two items of house 
allotted to the share of K.V- Purushctham 
and K.V. Sriramulu to work out his equi
ties but this will be easily done in the final 
decree proceedings in Original Suits Nos. 
107 of 1958 and 108 of 1958.

(6) The plaintiffs would be entitled to 
past profits from the alienees of the sale 
transaction, dated 22nd cf August, 1955 
from the year 1956-57 as it is in evidence 
that they entered possession in that year.

15. On these findings the Subordinate 
Judge passed a preliminary decree for 
partition and division of their respective 
shares in suits Nos. 107 cf 1958 and 108 
of 1958 which was 25tb and 3/Rth res
pectively in both the siits after setting 
aside the sale transaction,da ted 22nd cf 
August, 1955 and directing the alienees 
to work out their remedies outside the 
scope of these suits and declaring that 
the alienation, da tfed 2nd March, 1952 
was binding only on the shares of K.V. 
Purushotham- and K. V. Sriramulu and 
to the exten t of Rs.2,000 . The plaintiffs 
were held entitled to a decree for past 
profits from 1956-57 as against the alie
nees of the sale transaction, dated 22nd 
August, 1955, the quantum to be deter
mined in a separate enquiry in the final



1] Prasad t- aOviNDAsWAib fttUDAtiAR {Misra, J.) 9

decree proceedings as was agreed to by 
the parties under Order 50, rule 12, Civil 
Procedure Code. The Court declined to 
give any relief to the alienees even in res
pect of the amount actually paid by them 
to discharge some of the debts incurred 
by Purushotham on the ground that the 
transaction has been vitiated by fraud.

16. The a lienees-defendants fcelir gagg- 
rievechby the judgment and decree of the 
Subordinate Judge preferred appeals in 
all the three suits. The mortgagee Vasu- 
devan Mudaliar, however, submitted to 
the judgment and decree and did not
refer any appeal presumably because 
e could realise the amount due to him 

by virtue of the decree granted to him. 
The High Court was, therefore, concerned 
only with the validity of the sale deed 
Exhibit B-5 in favour of the appellants.'

17. The High Court reversed the find
ings of the trial Court in suits Nos. 107 
and 108 of 1958-and set aside the decree 
passed by the Subordinate Judge but 
confirmed the finding and decree in suit 
No. 4 of 1960. The High Court came 
to the conclusion that the purchase of 
the suit land under Exhibit B-5 was for 
a reasonable price and the consideration 
of Rs.I6,500 mentioned in Exhibit B-5 
was not a grossly low price. The lungi 
business started by Purushotham was 
new venture of Purushotham and not 
his family business. His father had only 
tobacco and money-lending business. 
Ihe genuine debts mentioned in Exhibit 
B-5 were anteceden t debts from the point 
ofviewof the plaintiffs in Original Suit 
No. 107 of 1958. Therefore, they are 
binding on them. As the debts evidenced 
by Exhibits B-13 and B-14 were genuine 
debts the aliena tion, ExhibitB-5, is clearly 
binding on the plaintiff's in Original Suit 
No. 107 of 1958 as the sale deed was exe
cuted by their father in discharge of ante
cedent debts. The alienation under 
Exhibit B-5 can be supported not only 
againstthe plaintiffsin Original Suit No. 
107 of 1958 butalso against the plaintiff's 
in Original Suit No.108 of 1958 as it was 
ma.de in discharge of antecedent debts 
of their respective fathers.

18. On these findings the High Court 
allowed the appeals filed by the alienees

M so—2

in suits Nos. 107 and 108 of 1958 but dis
missed the appeal filed in suit Ned 4/cf 
196o. The plaintiffs have now come in 
appeal to challenge the judgment of the 
High Court.

19. The contention raised on behalf 
of the appellants is that the High Court 
has omitted to take into consideration 
various circumstances which had been 
taken into consideration by the trialCourt 
and as such the findings of the High Court 
on material issues are vitiated. The High 
Gourtfurther omitted to consider whether 
the impugned sale was an imprudent 
transaction, if not fictitious. The counsel 
for the respondents, on the other hand 
has contended that the findings recorded 
by the High Court are pure findirgsof 
fact based on appraisal of evidence and 
this Court cannot reverse the findings 
recorded by the last Court of facts. We 
have to consider the findings cf the High 
Gourtinthe lightof the contentions raised 
by the parties.

20. The question for consideration in 
these appeals is about the genuineness 
of the sale deed Exhibit B-5, dated 22nd 
of August, 1955 executed by Purusho
tham and Sriramulu in favour of respon
dents \ to 3. As stated earlier, the sale 
deed was challenged by the plaintiffs on 
grounds : (a) that it was executed only 
nominally for a collateral purpose and 
with a view to stave off creditors with the 
express understanding that the properties 
sold would be re-conveyed to the vendors 
after the pressure of the creditors had 
subsided, (4) that even the recited con
sideration in the impugned sale deed was 
grossly inadequate; (c) that the debts 
under the promissory rotes Exhibiv B-13
in fa vour of Veera swa mi Naidu and Exhibit
B-14 in favour of Deivasigamani Mudaliar 
were fictitious.

21. The burden squarely lay on the 
vendees to prove that the impugned sale 
deed was valid and binding on the plain
tiffs and their respective shares. To dis
charge this burden the vendees ha-ye pro
duced both oral and documentafy■ evi
dence. The vendors have also produced 
both oral and documentary evidence ^ 
in support of their case. ^
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22. Before dealing with the oral evi
dence of the parties in detail, it is perti- 
nent to refer to Exhibit B-54 which is the 
most importan t document supporting 
the vendors. This is an inland letter 
dated 27th of July, 1955 written by K.V. 
Purushotham in Telugu to yeeraswami 
Naidu. If this letter is proved to be 
genuine it will give a death blow to the 
case of the vendees.Thisletter has been 
relied upon by the trial Court but has 
been discarded by the High Court. As 
this letter is revealing one it will be 
appropriate to quote the letter in extenso.

“Gudiyattam,
27th July, 1955.

tetter written by Gudiyattam K.y. 
Purrshotham with salutations to elder 
brother Sri B. Yeeraswami Naidu of 
tylanthangal village. Here all are 
keeping good health with your blessings. 
Please write to me your and your 
children's welfare.

In respect of the debts due to the cre
ditors by me here, I and your son-in- 
law T.G. Rangaswami Naidu went to 
see Vaithana Kuppam Venugopala 
Mudali and his sons V. Govindaswami 
Mudali and brothers and had a talk 
with them in respect of the defats due 
by me. They said to us that 1‘should 
execute a sale deed in respect cf my 
properties in their favour and that after 
the creditors’demands (troubles) sub
side the amount that they would be 
giving us shall he repaid within a period 
of 1 Oyearsand tha t on such repayment 
they would reconvey the property con
veyed in their favour. As all of us 
have desired I and my younger brother 

■ entered into an agreement on 7th July, 
1955 agreeing to execute a deed of 
sale in .pursuance of the talk we had.

Sale deed remains to be executed. In 
this connection (regard) I and my 
younger brother both have to create 

' some nominal bonds fixing up to some 
' dates and then set up as though these 

bonds were cancelled on payments 
' being made by those persons and that 

those items might be recited in the sale 
deed to be executed. For resorting 

^ to this, we all decided and fixed you 
up as one such (person) in whose favour

[1933

bonds have to be drawn up to ae fixed 
date. If such bonds are drawn up in 
favour of respectable persons like you 
and if a 11 of us join together, then the 
other creditors cannot do anything. 
As you are a trusted person these could 
be done in your favour as stated. They 
have agreed to give us great help in 
this matter. Further he is a very good 
friend of us. If the amount to which 
they are entitled to, is paid back within 
10 years, without fail, then they will 
rcconvcy by way of deed of sale in our 
favour. They will not fail in their 
words. All of us have decided that a 
bond should be executed in your favour 
nominally fixing up to a particular 
date for a sum of Rs. 2,500. There
after on some other date you have to 
make an endorsement of payment on 
the bond and return the bond after 
cancelling the same. Further I and 
my younger brother have executed a 
nominal bond for Rs. 1,000 on 15th 
December, 1954 in favour ofG.R. Deiva- 
sigamani too i.e., his junior paternal 
uncle viz-, V. Govindaswami Mudali’s 
mother’s sister’s husband, kour son- 
in-law T.G. Rangaswami Naidu has 
attested as a witness in that.

In respect of the bond in your favour, 
you have to send a notice to us. V. 
Govindaswami Mudali, son of Venu- 
gopal Mudali told me that such a notice 
is essential that should be on record to 
strengthen the sale deed. Further, we 
are also told that you should write a 
letter to your son-in-law T.G. Ranga
swami Naidu asking him to make dem
ands regarding the amount due to you. 
The main reason for doing all these is 
to stop the trouble given by the other 
creditors to whom I owe.

Therefore, with a view to meet you 
in person, discuss and arrange regard
ing the aforesaid matter, I and your 
son-in-law. T.G. Rangaswami Naidu 
are going over to your village tomorrow. 
■Sou will have no difficulty in 
this matter. Therefore, I request that 
you and your senior son-in-law Ragha- 
valu Naidu to remain in the house. 
We will inform you the rest of the mat
ters in person. Wo request you to show
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faith cr kindness (in Telugu) towards
thi^ poor family.

Thus with salutations.
Sdj- K.VPurushotham

23. The reasons which impelled the 
High Court to discard this letter are as 
follows ; (1) the author of this letter K.V. 
Purushotham did not appear in the wit- 
ness bos; (2) the document does not come 
fromproper custody; (3) there isno reason 
why the letter should have been sentfrotn 
Grdiyattam to Manthangal village when 
one could reach the latter village from 
Gudiyattam within a short time by a bus 
or other conveyance; (4) the letter was 
posted on 28th July, 1955 at 5 p.m. and 
reached its destination cn 4th Avgust, 
1955 as it appears to have been detained 
atRanipetin the in ter vkl then how did 
they come to prepare Exhibit B-20 and 
Exhibit B-48 even on 30th July, 1955; 
(5) in Exhibit B-54 Purushotham had 
expressed that he would be meeting D.W. 
12, Veeraswami Naidu, on the very next 
day and thus there was no real necessity 
to write the letter Exhibit B-54; (6) if 
Purushctham conspired with the son- 
in-law of D.W. 12, Veeraswami Naidu 
to bring into existence fictitious promis
sory notes, it is unlikely that they world 
announce it in the letter Exhibit B-54 
when they were not sure of the attitude 
of D.W. 12, Veeraswami Naidu, unless 
they wanted to create evidence for the 
purpose of the case ; (7) there ^was no 
necessity for Purushotham and Sriramulu 
to bring into existence fictitious promis
sory notes in favour of D.W. 3. Deivasiga- 
mani and D.W. 12, Veeraswami Naidu, 
as they would have easily men tier ed the 
other undisputed debts owed by them 
to support the recitals of consideration 
in the sale deed. The counsel for the 
respondents has reiterated the same rea
sons for discarding Exhibit B-54*

24. The first ground which weighed 
with the High Court for discarding the 
letter Exhibit H-54 is that the author of 
this letter K-V- Purushotham did not 
appear inthewitness boxand the document- 
does not come to Court from a proper 
custody. No such objection was raised 
on- behalf of the vendees in the trial Court 
regarding the admissibility of the letter.

The evidence of D.W. 13 and D.W. 18 
has clearly proved the handwriting of 
R.V. Purushotham in ExhibitB-54. TJxe 
observation of the High Court that the 
letter might have been written subse
quently is conjectural one. No such ca^so 
was even set up by the vendees in the 
written statement cr in the evidence. 
Exhibit B-54 is an inland letter bearing 
the postal sta mps and it could not have 
been fabricated.

25- A capital has been made out cf the 
delayed delivery of the letter on4thAugust, 
1955. The letter was posted on 28th of. 
July, 1955 at 5 p.m. and it reached its 
destination on 4th August, 1955. It 
appears to have been detained at Earn- 
pet in the interval. The High Court 
has attached undue importance to the 
fact that if Exhibit B-54 reached 'he add
ressee on 4th of August, 1955. then how 
did they come to prepare Exhibits B-20 
and B-48 even on the 30th of July, 1955. 
The difficulty is solved if we keep in mind 
the fact that in the last paragraph cf the 
letter the addressee was informed that 
they were all coming to meet him (D.W. 
12) athis place thenextday. Ifin accor
dance with the recital of the letter Puru
shotham had reached the next day, 29th 
of July, 1955, there was nothing impro
bable in the preparation of the two docu
ments on 30th July, 1955.
26. There is a slight inconsistency in,' 
the evidence cf D.W* 12 when be says 
that only on the receipt of Exhibit B-5.4 
ether documents were prepared. But. 
the evidence of D.W. 12, which otherwise, 
appears to be natural, cannot be discar
ded marely on this slight inconsistency."

27. The other reason which has appea-, 
led to the High Court for not believing 
Exhibit B-54 is that if Purusbotham;waB 
to meet Veeraswami Naidu the very next- 
day, then there was no real necessity-to- 
write the letter Exhibit B-54. It could 
not be expected that the.letter would he- 
so unduly delayed and if Purushotham 
has taken precaution by writing a letter 
and also by going to his place.it cannot 
detract from the value of Exhibit B-54.

28. The observation cf the High Court 
that there was no necessity for. Purushp,- 
tham and Sriramulu to t>rmf into exi?*,
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ence fictitious promissory notices in favour 
of D.W. 3, Deivasigamani and D.W. 12, 
Vetraswami Naidu as they could have 
easily mentioned the ether undisputed 
debts owed by him to support the recital 
cf the consideration in the sale deed,also 
does not hold good inasmuch as there 
is ample evidence on the record tc warran t 
the conclusion that the promissory notes 
in favour of D.W. 3, Deivasigamani and 
D.W. 12, Veeraswami Naidu were ficti
tious. Most of the debts have neither been 
referred to in the deed of agreement for 
sale nor in the sale deed and it was pur
posely done.

29. If the High Court had taken into 
consideration the aforesaid tell-tale cir- 
cumtances there would have been not 
difficulty in accepting Exhibit B-54 as 
genuine.

30. The circumstances which should 
have been taken into consideration by 
the High Court before reversing the find
ings recorded b> the trial Court are as 
follows.

31. In connection with the lungi busi
ness started by K.V. Purushotham he 
bad to borrow money from various cre
ditors. When the new business of lungi 
ended in loss there was pressure from the 
creditors for the discharge of the debts. 
K- V. Purushothamwas thus in a tight 
corner. As a prudent man, he would 
have liked to save his property to the 
extent he possibly could and pay off the 
various debts incurred by him. Curiously 
enough Purushotham and his brother, 
Sriramulu sold away the entire landed 
property of about 47 acres and odd, leav
ing behind only an acre, and a house, 
owned by the j'oint family for a paltry 
sum of Rs. 16,500. Out of the total 
consideration ofRs. 16,500 the vendees 
were asked to discharge the various debts 
mentioned in Exhibit B-5, the sale deed. 
On an examination of the sale deed, Exhi
bit B-5 as well as the deed of agreement 
Exhibit B-4, it is clear that all the debts 
incurred by Purushotham were not shown 
in those deeds. Exhibit B-4 detailed 
only two mortgage debts while Exhibit 
B-5 specified five items cf debts. Admit
tedly there were c ther debts also incurred 
by K.V. Purushotham. It passes one’s;

^Comprehension why would K. V. Puru-1-
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shotham and Us brother Sriramulu sell 
away the entire landed property «f 47 
acres leaving behind only one acre, and 
a house, without making a provision for 
the discharge of all the outstanding debts. 
Not only that, there was a stipulation in 
the sale deed ExhibitB-5 tha t the vendees 
may first pay debts under the mortgage 
if the vendees had no money to discharge 
all the debts at one and the same time 
and to clear off the ordinary debts at a 
later date.

32. What was the earthly reason for 
executing the sale deed of almost, all the 
property owned by the family? If Puru
shotham wanted to save his reputation by 
paying off all the creditors then there 
should have been provision made for dis
charge of all the debts and at least they 
should have been specified either in the 
agreemen t to sell or in the sale deed, Exhi
bit B- 5. Admittedly there were other 
debts besides the debts specified in the 
sale deed, Exhibit P-5, K.V. Purushotham 
owed to other creditors in whose favour 
he had executed promissory notes Exhi
bits, A-3, A-4, A-12 and A-13, and the 
bond debts involved in Exhibits A-7 to 
A-ll but these debts ha ve not been shown 
either in Exhibit B-4 or Exhibit P-5 spe
cially when thedebtswere to be discharg
ed by the vendees under the terms of 
of the sale deedaspartof the considera tion. 
if almost the entire property of the joint 
family was to be sold for the discharge of 
his debts, and yet a substantial part of 
the debt remains undischarged, there was 
no positive gain to the vendors in dispos
ing of almost the entire property of the 
joint family.

33. The stipulation in the sale deed that 
the vendees might pay off only the secured 
debts and clear off the other ordinary 
debts at their leisure itself indicates that 
there was no anxiety on the part of the 
vendors to clear off all the debts. It 
does net stand to reason why should the 
vendors adopt such an attitude. These 
circumstances speak for themselves.

34. If we consider Exhibit B-54 in the 
light of these circumstances, the letter 
appears to be a sequel to what has been 
agreed upon between K. V. Purushotham 
and the vendees or their father. The
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vendees persuaded Purushotham to exe
cute a «ale deed of almost his en tire fa mily 
property imder the pretext of assistance 
to him with the stipulation that they would 
re-convey the property to the vendors 
after the pressure from the creditors was 
over. This can be the only reason why the 
vendors would agree to dispose of the 
entire joint family property for a paltry 
consideration cf Rs. 16,500 out cf which 
only Rs. 500 by way of advance and 
Rupees 250 at the time of execution of 
the sale went to the vendors according 
to the recital in the sale deed itself- The 
balance of the sale consideration is alleg
ed to have been used by the vendees 
fcr paying off some of the creditors. Ihe 
attempt on behalf of the vendees has been 
to show that they persuaded the credi
tors either tcforgo the interest or to reduce 
the principal amount and thus they had 
cleared off the dues of the various credi
tors. In proof of this they tried to file 
the receipts and vouchers from the cre
ditors most of which have been attested 
by the vendees’own kith and kin. Some 
of the documents which have been attes
ted by these witnesses, have been belied 
by D.W. 12 at least in respect of Exhibit 
B-1S. He clearly admitted that Puru- 
shothem never borrowed any amount 
from himnor did he pay any amount to
wards any loan to him. He has given the 
fullaccount of how Govindaswami Muda- 
liar and some ether persons came tc the 
mango thope cf his son-in-law and met 
him there, They asked him to sign the 
endorsement of discharge in ExhibitB-13. 
At first he protested and refused biit on 
tthe assurance of other persons who were 
there he had to sign the document on 
their persuasion on the ground that they 
were setting up these documents in con
nection -with a sale. Ihe same position 
has been admitted by even Rangaswami 
Naidu, D. W. 18.

35. It is true that Purushotham, the 
author of the letter himself has not come 
to the witness box but the letter has been 
proved by the addressee himself, D.W.12, 
Veeraswami Naidu. Ho also identified 
Exhibits B-48 and B-48A, the two cards 
containing his signatures, one addressed 
to R, V. Purushotham and the other to 
his brother, K.V. Sriramulu. But be 
admitted that he head signed these post*

cards without knowing their contents. 
This gives a clue bow the vendees have 
beenout to getatiesta tions of the endorse
ments of discharge from creditors in 
respect of got-up documents. The High- 
Court has attached undue importance 
tc the fact that ExhibitB-54 has not come 
to the Court from proper custody, that 
is,it should ha vecometo the Court through 
Veeraswami Naidu but instead it was, 
produced by his son-in-law, D.W. 18. 
Keeping in view the rela tionship between 
Veeraswami Naidu and his son-in-law, 
the production cf the letter by his 
son-in-law cannot be said to be from an 
improper custody.lHis two sons-in-la whave 
also appeared as witnesses as D.W. 13' 
and D. W. 18. D.W. 13, Rajavelu, depo
sed that on the dayExhi bit B-54 was recei
ved by D.W. 12 he was presen t. Accord
ing to him on that day Govindaswami 
Mudaliar and Purushotham came to their 
place, and Purushotha m informed Vcera-' 
swami, his fa then-in-law tha t as a support 
for a sale deed they had got up a bond in 
his favour. He dittoes what has been 
said by Veeraswami Naidu. The other 
son-in-law, Rangaswami Naidu D.W. 18, 
also appeared as witness. He owns land- 
adjacent to. the suitland. Healso deposed 
that the bond debt mentioned in Exhibit 
B-5 in favour of D.W. 12 and the bond 
debt in favour of D.W. 3, Deivasigamani 
were got up ones. He also identified 
Exhibit B-54 as a letter written by Puru
shotham to his father-in-law,Veeraswami 
Naidu.

36. The various other reasons - given 
by the High Court for discarding Exhibit 
B-54 are only flimsy and the circumstan
ces eni’merated above make the letter 
Exhibit B-54 a plausible and natural let
ter. An adverse inference could have 
been drawn for non-appearance of Puru- ■ 
shotham but the other evidence in the 
circumstances in our opinion warrant 
the conclusions drawn by the trial Covrt“ 
and we choose to accept the findings of 
the trial court.

37. This leads us tc the other oral and 
documentary evidence.

38. The vendees have produced seven 
witnesses besides one cf them as D.W.l 
Govindaswami Mudaliar, D.W. 1, hag • 
substantiated the c®se set up by the vep* /•"
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dees in their written statement. He, 
however, for the first time deposed that 
the family business of the vendors, has 
been weaving and lungi, although this 
was not their case even in the written 
statement. He deposed that after the 
sale the vendees took possession of the 
land and the house and later on leased 
out the land to Deivasigamani vide Ex
hibit B-S7, on an annual rent of Rupees 
1,400 and the house on a monthly rent 
of Rs. 12 vide Exhibit B-4I an d that from 
the time of purchase the vendees have 
been paying the kists and taxes for the 
land and the house.

39. The other witnesses produced by 
the vendees are RatnaMudaliar, D.W. 2; 
Deivasigamani Mudaliar, D.W. 3; G. 
Rajan D.W. 4; Govindappa Mudaliar' 
D.W. 5; Vasudevan Mudaliar, D.W. 6; 
Punyakoti Chettiar, D.W. 7 and V.C. 
Manivannan, D.W. 8, Ratna Mudaliar 
D.W.9, lives on ly three houses awa y from 
the house of Venugopal Mudaliar. He had 
attested Exhibit B-4 and Exhibit B-5 
and also the endorsement of discharge 
in' Exhibits. B-9, B-14, B-15 and
B-17. He had also attested the 
endorsements in Exhibit B-57, Exhi
bit B-4I. It was suggested to him that 
hissignatureshad been taken on the docu
ments he ha d attested at a later dale. He 
denied this suggestion. He could not, 
however, describe the circumstances under 
which the endorsement of the discharge 
in Exhibit P-9 came to be written. He 
was so intimate with the vendees that he 
was asked to attest so many documents 
but he evaded to reply to the question 
Whether Deivasigamani was employed in 
the shop of Govindaswamy Mudaliai 
when Deivasigamani himself has ad
mitted that he was in the service of 
D.W.l.

4Q. Deivasigamani Mudaliar, D.W. 3, 
has also attested Exhibit B-5 and the 
endorsement of discharge in Exhibit B-9 
and Exhibit B-I3. He is also an attes- 
tator of the endorsement cf discharge 
in Exhibit B-12. He has admitted that 
he was related to D.W. 1, the vendee, 
and also that he was in the service of 
Covindaswami Mudaliar five years back 
as his Guma*tha. He also admits that he 

fill'd taken certain lands on lease from

the vendees. He appears to have been 
present on each and every crucial occa
sion for attesting the documents. He 
being a close relation and also a servant 
of defendant No. 1, he is bound to echo 
the voice of his master.

41. G. Rajan D.W. 4,attested the endorse
ment of discharge in Exhibit B-13, which 
was a promissory note executed in favour 
of Veeraswami Naidu. He admitted in 
cross-examination that he used to call 
on D. W. 1, off and on and he happens 
to be his friend. His evidence also gives 
the impression that he has come to oblige 
D.W. 1.

42. Govindappa Mudaliar, D.W. 5, 
has attested Exhibits B-4 and B-5 and 
the endorsement of discharge of a bond 
Exhibit B-9 to Sambayya Chetty. He 
admitted that he was a regular visitor 
to the house of D.W. 1. He used to go 
there to read newspapers. He is also 
a t the bouse of D.W. 1 ,on crucial occa
sions reading newspapers.

43. Vasudevan Mudaliar, D.W. 6, has 
deposed that K. V. Purushotham and 
K.V. Sriramulu had borrowed money 
from him in 1952 and they had mort
gaged a house and a vacant site under 
Exhibit B-49. Exhibit B-50 was a prior 
promissory note executed by K.V. Puru
shotham. In renewal of that bond and 
for a further advance of Rs. 2,000 Exhi
bit B^49 was executed for Rs. 4,000. He 
admitted in his cross-examination that 
there were other big money lenders viz., 
M. A. Govindaraju Chettiar, Managing 
Director of Rajeshwari Mills. Gudiyat- 
tatn; Motiyappa Mudaliar was also 
equally well-to^lo man and had gotmoney 
lending business; Rajupati Rajagopal 
Naidu and others. But B.V. Purusho
tham bad not borrowed any money from 
any of those persons. He also admitted 
in the cross-examination that the value 
of land within the radius of five miles 
of Gudiyattam had risen in the course of 
five or six years. He further deposed 
that his first cousin Vasudeva Mudaliar 
had purchased six acres for Rs.24,000 
within two years. He did not deny,the 
si’ggestion that the transaction might 
be foqr years back* The statement wa?
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made on 8th of Avgust, 1961 and about 
four /ears back would take us to 1956-57.

44. Punyako.ti Ghettiar, D.W.7 deposed 
that Purush otham and bis bl otter Srira- 
mulu had borrowed Rs.2,500 from him 
and executed a bond Exhibit,B-l2. ‘ They 
had also executed Exhibit B-l6 for Rs. 
200 He further deposed that at the time 
of discharge of Exhibits B-12 and B-16 
three persons had come to his place. They 
were Raju Naickar,E.A. PonnusamiMuda- 
liar and Venugopal Mudaliar. But in 
cross-examination hi positively admitted 
that neither Raju Mudaliar nor Deiva- 
sigamanrwere present at the time of dis
charge and attested the'endorsement in 
ExhibitB-12. In the endorsement of dis
charge, however, one Raju Naidu had 
attested. He, however, admitted in cross- 
examination that Rangasami Naidu and 
Ponnusami Mudaliar alone were present 
at the time of discharge cf Exhibit B-12 
but neither Raju Mudaliar nor Deive - 
sigamani Mudaliar, who have attested 
Exhibit B-12 were presen tat the time of 
discharge.

45. V. G. Man vannan, D.W. 8 is the 
Secretary of the Land Mortgage Bank, 
Vellore. He speaks of the circumstances 
under which the mortgage in .favour of 
his bank was discharged. According 
to him Venugopal Mudaliar, the father 
of Govindaswami Mudaliar, came to 
the bank at the time of the discharge. 
He enquired whether the, penal interest 
could be given up. He represented that 
remission, if any, made would enure to 
the benefit of Purushotham when he gets 
resale. He also admitted that the valua
tion of the property was that of the pre
war period and after the war prices had 
risen three to four times.

46. A scrutiny of the evidence produced 
on behalf of the vendees, reveals that the 
witnesses are interested in the vendees 
and they are out to oblige them. ’ In 
some cases it is even doubtful whether 
the attesting witnesses were present at 
the time of attestation. The possibility 
of obtaining their signature at a later 
date cannot be ruled out.

47. As against the evidence of the alie
nees, the evidence supporting the vendors 
proves that the properties included in

*5.
thesale deed ExhibitB-5 were worth some
where between Es.40,000 to Rs. 50,000. 
The Village Munsiff and Eamam of 
Pichanur were examined as D.W. 10 and 
D.W. 17 respectively. According to 
D.W.10 the land belonging to the vendors 
included in the sale deed has a total area 
of about 46 to 47 acres. They are situa
ted in two blocks, one block consisting 
of 42 acres and tfie othet block consisting 
of the balance. Two electric pumps 
were exisitng in the block of 42 acres. He 
himself owns land adjacent to the suit- 
land, owning about 40 acres. According 
to him, 20 acres out of 42 acres ‘block 
were fitfor wet cultivation viz- ragi,paddy, 
plantain and other wet crops cculd be 
raised, while in the dry lands dry crops 
like red gram, groundnut, horse gram 
etc., could be grown. He further deposed 
that in 1955-56 the 20 acres in which 
wet crops could be raised was worth 
Rs.1500 per acre while the land in which 
dry crops could be raised was worth Rs.300 
to Rs. 400 per acre. According to him 
it would cost Rs. 2,500 or more to cons
truct each well and Rs. 1,000 or so to 
construct the pumping set shed. There 
were about 300 and odd palmyrah trees 
each of which would fetch Rs. 5 or so. 
Besides there were tamarind and banian 
trees. One tamarind tree would fetch 
about Rs. 250 and ore banian tree would 
fetch about Rs. 100.

48. He further deposed that for about 
a year after the sale the vendors alone 
continued to be in possession and there
after the vendees took forcible possession 
which resulted in a criminal complaint 
by K. V. Purshottam. This witness is 
a Village Munsif and there is no reason 
to doubt his veracity. He has got his own 
land near the land in suit.

49. The evidence of D.W. 17 is also 
to the same effect. He is a fairly aged 
person and Karnam of Pichanur for the 
past 40 years. The trial Court'bas ob
served in its judgment that it was very 
much impressed by the demeanour of 
this witness which impressed the Court 
as a person speaking the truth. He sub
stantially supported the evidence of DiW„ 
10. Kuppayya Naidu, D.W.. 11 is the 
lessee-of defendants 1 to 3. He also sup-^ 
ports the evidence of D.W. 10 and D.w.

PaASAb h. ooVindaswAmI mudaliar (Misra, $.)
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\1 with regard to Abe valuation of the 
property.

50. D.W. 14 Changayya Naidu, is the 
president of the village Panchayat board. 
He'is also an adjacent owner. He had 
purchased land admeasuring two acres 
apd odd in 1958 for Rs. 4,000 Exhibit 
B-55 being the recistration copy of the 
sale deed. He also speaks of seme pur
chase of 3 acres and odd adjacent land 
in the name of his undivided brother vide 
Exhibit B-56j in 1960 for Rs. 9,000. 
He is very positive in saying that the land 
of the vendors could be valued at 
'Rs. 50,000 in 1955.

51. r.L. Narayanasami Chowdri D.W. 
15 is the Director of Gudiyattam laluka 
Land Mortgage Bank. He stated that 
he had purchased 25 to 30 acres of dry 
land for a sum cf Es. 56,500 under 
ExhibitB-57 in the year 1960 in thename 
.of his undivided brother. Under another 
sale deed Exhibit B-58, dated 19th of 
-March, 1958, 13 acres and odd vvere pur
chased by them for Es. 26,000. Ihe land 
purchased under ExhibitP-57 was situated 
only at a distance of one furlong from the 
.suit land and similar to the suit land.

52. Anjaneyalu Naidu, D.W. 16, also 
owns land adjacent to the land owned 
by the vendors. He also gave evidence 
with reference to Exhibits B-59, B-60 and 
B-61. Under Exhibit, B-59, dated 2nd 
June, 1953, he had purchased 2.77 acres 
for Rs. 2,500 under Exhibit B-60, dated 
14th February, 1957, he had purchased 
2.27 acres for Es. 3,500 and under Exhi
bit B-61, da ted 22nd June, 1960, he had 
purchased 3.27 acres for Es. 7,000. 
All these lands according to him were 
ptinja (dry) lands similar to the lands, 
owned by vendors. He further deposed 
that in the year 1952-53 or so the fertile

gart of the disputed land could fetch 
.s.l ,500 to Rs.2,000 while the punja(dry) 
lands could fetch Rs. 750 to Rs. 1,000 

-per acre.

5S.. From the aforesaid evidence it can 
easily be concluded that the land com
prised in Exhibit B-5 was fertile land 
capa ble of giving a net return of not less 
than Rs. 2,000 to Rs. 2,500 per year 
Lj .this state of the evidence, we agree

with the conclusion drawn by the Trial 
Court that the property in dispute was 
'worth Rs. 40,000 to . Rs. 50,000 but 
it was sold only for Rs. 16,500 which is 
an inordinately inadequate consideration.
54. From the evidence discussed above, 
both oral and documentary and circuim- 
stantial, we in agreejnent with the tiial 
Court hold that the sale deed, dated 22nd 
of August, 1955 is true and it is supported 
by consideration but only in part and 
that even the recited consideration in 
the sale deed is thoroughly inadequate; 
the t the sale deed was executed cnly no mi- 
nally for a collateral purpose and with a 
view to stave off creditors with the express 
Understanding that the properties sold 
would be reconveyed to' the vendors after 
the pressure of the creditors had subsided; 
that the debts under the promissory notes 
Exhibit B-13 in favour of Veeraswami 
Naidu and Exhibit B-14 in favour of 
Deivasigamani Mu.daliar were fictitious.

55. The contention cf the counsel for 
the respondents that finding of fact can
not be interfered with by the Court has 
no force as the finding is being reversed on 
the ground that material circumstances 
have beeh ignored by the High Court.

56. In view of the finding arrived at 
there is no question of giving any equi
ties to the vendees even if some of the 
amounts paid by the vendees . to seme 
of the creditors cf Purshotham were 
genuine. If the transaction of sale is 
itself vitiated for the reasons given above, 
no relief in equity could be granted to 
the vendees.

57. Now the question crops up about 
the pious liability of -the sons to dis
charge the antecedent debts of the father. 
Ihe legal position under the Hindu 
law is quite clear. Anatural guardian of 
a Hindu minor has power in the manage
ment of his estate to mortgage or sell 
any part thereof in case of necessity or 
for the benefit cf the estate. If the alie
nee does not prove any legal necessity cr 
that he does not make reasonable enqui
ries, the sale is invalid.

58- But the father in a joint Hindu family 
may sell or mortgage the joint family 
property including sons’ interest therein 
to discharge a debt contracted byhimfor



60. In Sidheshwar Mukherjee v. Bhuinesh- 
war Prasad JVarain Singh1 this Court 
laid down the law in the following terrrrt:

“ A person who has obtained a decree 
against a member of a joint Hindu 
family for a debt to him is entitled to 
attach and sell the interestof his debtor 
in the joint family property, and if 
the debt was not immoral or illegal, 
the interest of the judgment-debtor’s 
sons also in the joint family property 
would pass to the purchasers by such 
sale even though the judgment-debtor 
was not the karta of the family and 
the family did not consist of the 
father and sons only when the decree 
was obtained against the father and the 
properties were sold. It is not necessary 
that the sons should be made parties to 
the suit or the execution proceedings. 
The rule laid down by the Privy Coun
cil in Jvanomi Babuasin’s easel is not res
tricted in its application to cases where 
the father was the head of the family 
and in that capacity could represent 
his sons in the suit or execution procee
dings, for, subject to the right of the 
sons to assert and prove that the debt 
contracted by their fa ther was not such 
as would be binding on them under 
the Hindu Law, the father, even if he 
was not the karta could represent his 
sons as effectively in the sale or execu
tion proceedings as he cculd do if he 
was the karta himself.”

61. In Brij Maratn v. Mangla Prasad* 
the Judicial Committee, upon a considera
tion of the authorities, laid down the 
following propositions :

“ (1} The managing member of a joint 
undivided estate cannot alienate or 
burden the estate qua manager except for 
purposes of necessity, but (2) if he is 
the father, andt he other members are 
his sons, he may by incurring debt, so 
long as it is not for an immoral purpose,

bis own personal benefit and such aliena
tion binds the sons provided (a) the 

' debt was antecedent to the alienation, 
and (6) it was not incurred for an immo
ral purpose. The validity oi an aliena
tion made to discharge of antecedent 
debt rests upon the pious duty of the son 
to discharge his father’s debtnot tainted 
with immorality.

59. ‘‘Antecedent debt” means antece
dent in fact as well as in time,, that is to 

41 say, that the debt must be truly indepen
dent of and not part of the transactions 
impeached. The debt may be a debt 
incurred in connection with a trade star
ted by the father. The father alone can 
alienate the sons’ share in the case of a 
joint family. The privilege of alienating 
the whole of the joint family property for 
payment of an antecedent debt is the pri
vilege only of the father, grandfather and 
great-grandfather qua the son or grand
son only. No other person has any such 
privilege. K.V. Pvrushotbam bad con
tracted the debt in connection with his 
new personal business and to clear all 
those debts be had executed the impugned 
sale deed. Obviously, therefore, the debt 
in question was antecedent debt so far 
as his sons were concerned and, therefore, 
they were under a pious obligation to 
pay off those debts. It was open to the 
father to execute a sale deed in respect 
of the shares of his sons also unless it was 
shown that the debt was tainted with 
immorality or was for an illegal purpose. 
It is not the case of the sons of Purushotham 

( that the debt was contracted for an ille
gal or immoral purpose. Obviously the 
sale would be binding on the sons of Puru- 
shQtham. But the same is not the posi
tion with regard to the sons of his bro- 

• ther,K.V. Sriramulu who were the plain
tiffs in suit No. 108 of 1958. It has been 
found as a fact thla t lungi business was the 
individual or private business of Puru- 
shetham. In view of the factual posi
tion it cculd not be said that Sriramulu 
had alienated the joint family property 

^ in the capacity as a father cf his sons for 
discharging any antecedent debt incurred 
by him merely because he has also joined 
Purushotham in executing the impugned 
sale. The share cf the sons cf Sriramulu 
could not have been alienated by Puru
shotham for discharging his antecedent 
debt.

M se— 3
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lay the estate open tc be taken in execu
tion proceedings upon a decree for pay- 
*mentof that debt, (3) If he purports to 
burden the estate by a mortgage, then 
unless that mortgage is to discharge 
an antecedent debt, it would not bind 
the estate, (4) Antecedent debt means 
antecedent in fact as well as in time, 
that is to say, that the debt must be 
truly independent and not part of the 
transaction impeached, (5) There is 
no rule that this result is affected by 
the question whether the father, who 
contracted the debt or burdens the 
estate, is alive or dead.”

62. In Shanmuham v. Nachu Ammal,1 a 
Division Bench of Madras High Court 
laid down :

“The doctrine of pious obligation cf a 
son to pay his father’s debts cannot be 
restricted to cases where the father also 
happens to be the manager. If this 
limitation was well-founded it would 
also follow that the father’s power of 
disposing of the son’s share for the satis
faction of his own debts must be like
wise limited. There cannot be anv justi
fication for such limitation when it 
is remembered that the son’s obligation 
to pay bis father’s debts was under the 
original Smritis independent of posses
sion of assets of joint familyproperty.lt 
depends purely upon the relationship 
of father and son. It is only by case 
law- developed during the early part 
of nineteenth century and by statute 
law in the Bombay Presidency that the 
lia bility of the son for father’s debts was 
limited to assets and to joint family 
property. The true basis oi the obliga
tion therefore is the relationship of 
father a>pd son and not the accident of 
the father being the manager of the 
joint Hindu family.”

J

63. There is, however, another condi
tion which must be satisfied before the 
son could be held liable, i.e., that the 
father or the manager acted like a prudent 
man and did not sacrifice the property 
for an inadequate consideration, In Dudh

Naih v. Sat Narain Ram1, a Full Bench of 
the Allahabad High Court observed '•

“In order to uphold an alienation of 
a joint, Hindu family property by 
the father or the manager it is not only 
necessary to prove that there was legal 
necessity but also that the father or 
the manager acted like a prudent man 
and did not sacrifice the property for 
an inadequate consideration. AHindu 
father oj- a manager of a joint Hindu 
family is expected to act prudently.

• However great the necessity may be, 
if the joint family property is sacrificed 
for an inadequate consideration^ would 
be a highly imprudent transactionand it 
would be a case where, though for neces
sity, the father or the guardian has not 
acted for the benefit of the estate or 
the members of the joint Hindu family. 
The father or the manager is not the 
sole owner of the property. In fact until 
the partition takes place even his share 
does not stand demarcated. The 
ownership vests in all the co-parceners 
taken together as a unit..The father 
and the manager, therefore, only rep
resent the co-parceners. Consequently 
the coparceners stand bound by the 
act of the father or the manager of the 
family.only to the extent the act is pru- 
den t or for the benefit of the copar
ceners or the estate.”

In the instant case on the finding arriv
ed at that the consideration for the sale 
deed Exhibit B-5 was thoroughly inade
quate, the sale cannot be upheld.
,64. For the reasons given above the 
appeals must succeed. They are accor
dingly allowed and the judgment of the 
High Court, dated 6th November, 1968, 
is set aside,and that of the trial Court is 
restored. In .the circumstances of the 
case the parties should bear their'own 
costs.
V.H- --------- Appeals allowed.

T. (1937) 1 M.LJ. 278 : 44 L-W-738: 
A.I.R, 1937 Mad. 140. I. A.I.R. 1966 M, 315.
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THE SUPREME COURT OF INDIA- 
(Criminal Appellate Jurisdiction.) 
Present:— 0- Chinnappa Reddy and R. B- 
Misra, JJ.
Kaon an a»d another -. Appellants *
tf-

State of Tamil Nadu .. Respondent, 
Penal Code (XLV of 186U)j section 302— 
Murder — Sentence— Accused junior part
ner in the perpetration of crime—More than 
7 years elapsing sin^ imposition of death 
penalty—Sentence reduced to one of impri
sonment for life.
Notwithstanding the fact that the 
accused were)directly responsible for the 
myrder of one of the victims, they were 
not the moving spirits of the band of 
criminals but were really ‘junior part
ners’ in the perpetration of the crime. 
Their appearance on the sconce was 
itself at a late stage and they were 
instruments in the hands of their fellow 
accused- In. addition, more than seven 
years have elapsed since the imposition 
of the death penalty on thetn. In the 
circumstances, the sentence of imprison
ment for life should be substituted' f°r 
the sentence of death imposed on them

[.Para 1 •]
The Judgment of the Court was delivered 
by
Chinnappa Reddy, J.—Criminal Appeal 
No. 694 of 1979 is by Ra3 nan and 
Special Leave Petition No'. 1839 of 1981 
is by Lakshmanan, the 7th and 6tb 
accused respectively in a case tried by 
the learned IV Additional Sessions 
Judge, Madras Division. They along 
with 5 others were convicted by the 
learned Sessions Judge on various counts 
of conspiracy, murder, robbery, abduc
tion etc., and sentenced t° death. 
Having gone through the record, we 
find that the evidence fully justified the 
c°nvicti°ns. The only question which 
requires consideration is, that of 
sentence. The murders. were committ
ed for gain and pursuant to plans 
hatched by some of the fellow accused. 
The one redeeming feature, so far 
as these two accused are concerned,

* Grl-A-No 694 of 1979 and S-L-P- 
(Crl.) No, 1839 of 1981 -

24<A March, 1982-

is that, notwithstanding the fact tha* 
they were directly responsible for th® 
murder of one of the victims, they were 
not the.moving spirits of the band of 
criminals but were really ‘junior partners’ 
if one may use such an expresion, in the 
perperation of the crimes. Their appea. 
ranee on the scene was itself at a late 
stage and from the evidence it would 
appear that they were instruments in the 
hands of and under the domination of 
their fellow accused. In addition, there 
is also the circumstance that more than 
seven years have elapsed since the im
position of the death penalty on them. 
Taking into account, all the circum
stances, we think that the sentence of 
imprisonment for life should be substitu_ 
ted for the sentence of death in the case 
of the two accused Kannan andtLaksh- 
manan. Criminal Appeal N0. 694 of 
1979 filed by Kannan is allowed to this 
extent. Special Leave Petition No. 1839 
of 1981 is allowed and the appeal 0f 
Lakshmanan is also allowed t0 the extent 
indicated
V.R. -------- Order accordingly.

THE SUPREME COURT OF INDIA.
(Civil Appellate Jurisdiction-)
Present:— S. Murtaza Fail Alt, E. S. 
Venkataramaiak and A. Varadarajan, JJ.

K. Rajendran and others etc. etc.
.. Petitioners* 

27-
State of Tamil Nadu and others

,. Respondents.
(A) Tamil Nadu Abolition of Posts of Part- 
time Village Officers Act (ill of 1981) — 
Validity—If contravenes Article 19 (1) (g)
of Constitution of India (1950).
It is not possible to hold that the Tamil 
Nadu Abolition of Posts of Part-time 
Village Officers Act, 1981, violates Arti
cle 19 (l)(g) of the Constitution of India 
as it does not affect the right of any of 
the incumbents of the posts to carry on

*W.Ps. Nos- 5880-82,6176-77, 5921-22, 
6220, 6426-21, 6355-56,6264-70, 6276, 
6178-79,6191, l?l8 of 1980 and 220-22 
and2H3.of 1981, J5th April, 1982.
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any occupation of their choice even though 
they may not be able to stick on to the 
posts which they were holding.

[Para, 18.]

The abolition of the posts of village offi
cers is sought to be achieved by a piece 
of legislation passed by the State Legisla
ture. Want of good faith or mala fides 
cannot be attributed to a Legislature.

[Para 16.J
''(B) Tamil Jtadn Abolition oj Posts of Part- 
time Village Officers Act (HI of 1981) — 
Validity—Right of Government to abolish 
a post—Judicial reviett—Abolition of post — 
If attracts Article 311 (2) of the Constitution 
of India (1950) -Tamil Nadu Act IJI of 1981, 
if violative of Article 311 (2) of the Consti
tution of India (1950).

The Government has always the power, 
subject, of course, to the constitutional 
provisions, to re-organise a department, 
to provide efficiency and to bring about 
economy. Itcan abolish an officeor post 
ingood faith. The a ction to a bolish a post 
should not be just a pretence ta ken to get 
rid of an inconvenient incumbent. Thus 
the power to abolish a post which may 
result in the holder thereof ceasing to be 
a Government servant has got to be re
cognised. But any action , legislative or 
eaecutive, taken pursuant to that power 
is always subject to judicial review.

[Paras. 12, 33.]

It is not possible to hold that the termina - 
tion of service broughtabout by the aboli
tion of a post effected in good faith at
tracts Article 311(2) of the Constitution. 
Article 311 (2) deals with the dismissal, 
removal or reduction in rank as a measure 
of penalty on proof of an act of miscon
duct on the part of the official concerned. 
It is difficult to hold tha t either the deci
sion in Moti Ram Deha's ease, (1964) 5 
S.q.R. 683: A.I.R. 1964 S-C. 600,orthe 
decision in PafannaQoada’sCase,(1969)Lab. 
I.C. 730: (1968) Serv. L.E. 50, lays down 
that the provisions of Article 3Il(2)should 
be complied with before the services of 
a Government servant are terminated as 
a consequence of the abolition of the post 
held by him for bona fide reasons. In 
this view it cannot be said that the Tamil 
Nadu Abolition of Posts of Part-time 
Village Officers Act, 1981, by which the 
village officers in the State of Tamil Nadu

were abolished contravenes Article 311 
(2) of the Constitution of India .*

[Para. 35.] ft
(G) Tamil ftadu Abolition of Posts of Part- 
time Village Officers Act (III of 1981) — 
Validity—If contravenes Article 14 or 16 of 
the Constitution of India (1950).
The posts of village officers which were 
governed by the Madras Act II of 1894, 
the Madras Act IJI of 1895 and 
the Board’s Standing Orders were 
feudalistic in character and the-* 
appointments to those posts were 
governed by the law of primogeni
ture, the family in which the applicant 
was born, the village in which he was 
born and the fact whether he owned 
any property in the village or not. These 
factors are alien to modern administra
tive service and are clearly opposed to 
Articles 14 and 16 of the Constitution. 
Rightly therefore, the Administrative 
Reforms Commission recommended their 
abolition and reorganisation of the village 
service. It cannot be said that the deci
sion to abolish the village officers which 
were feudalistic in character and anachro
nisms in the modem age was arbitrary 
or unreasonable. Nor is it a colourable, 
piece of legislation passed with the object 
of treating the incumbents of village offi
cers in an unjust way.

[Paras. 37, 39, 40.]

Even with regard to village officers appo
inted after 16th December, 1970, though 
they are in a way different from the vill
age officials appointed prior to that date, 
they too cannot be equated with the new* 
village administrative officers who will be. 
appointed under Act m cf 1981 and the 
Rules made thereunder. It cannot, there
fore, beheld that Article 14 of the Consti
tution has been violated in abolishing 
the posts held by those appointed after 
16th December, 1970. [Para. 42.]

(D) Andhea Pradesh and Madras {Alteration 
of Boundaries) Act (LVI of 1959), section 
43 (4) proviso — Applicability.
Where it is not shown that the petiticr ei s ^ 
were allotted to •the Ft ate of TaJnil Nr'du 
under section 43(2) of the Act, the proviso 
to section 43(4) would not be attracted. 
In such a case the State Goverr.mert is 
entitled to deal with all the officials in 
the areas transferred to them in accord-
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ance with Chapter I of Part XlV.of the 
Constitution. [Para. 44.]
(E) Constitution of India (1950), Articles 38 
and 43 —Scope —Enforceability.
Articles 38 and 43 of the Constitution 
are in Part IV of the Constitution. They 
are not enforceable by the Courts but they 
are still fundamental in the governance 
of the country. [Para, 48.]
Oases referred to:—
M. Ramappa v. Sangappa, 1959 S.C.J.
167 i 1959 S.C.R. 1167 : A.I.R. 1958 
S.G. 937; Oazula Dasaratha Rama Rao v. 
State of Andhra Pradesh, (1961) I M.L.J. 
(S.G.) 63 : <1961) I An.W.R. (S.C.)
63 : (1961) 1 S.C.J. 310 : (1961) 2 S.C.R. 
931 : A.I.R. 1961 S.C. 564; Fertilizer 
Corporation Katngar Union (Regd.) Sindri v. 
Union of India, (1981) 1 5.G.G. 568: (1981)
2 S.C.R. 52 : A.I.R. 1981 S.G. 344; 
Parashotam Lai Dhingra v. Zinion of India, 
1958 S.C.J. 217 : 1958 S.C.R. 828 :
A.I.R. 1958 S.G. 36; Mali Ram Deha v. 
General Manager, N.E.F. Rly., (1964) 5 
S.C.R. 683 : A.I.R. 1964 S.C. 600; P.y. 
Naik v. State of Maharashtra, A.I.R. 1967 
Bom. 482; State of Mysore v. H. Papanna 
Gowda, (1971) 2 S.C.J. 367 : (1971) 2 
S.C.R. 831: A.I.R. 1971 S.G. 191 \ Papanna 
Gouda v. State of Mysore, (1969) Serv. 
L.R. 50 : (1969) Lab. I.C. 730; Ramanatha 
Pillai v. State of Kerala, (1974) 1 S.C.R. 
515 : (1973) 2 S.G.G. 650 : A.I.R. 1973 
S.G. 2641; Champahlal v. 0nion of India, 
(1964) 5 S.C.R. 190 i A.I.R. 1964 S.C. 
1854; Satish Chandra v. Union of India, 1953 
S.C.J. 323 : 1953 S.C.R. 655 : . A.I.R.
1953 S.C. 250.; Shyam lai v. State of U. P.,
1954 S.C.J. 493 : (1954) 1 M.L.J. 730 : 
(1955) 1 S.C.R. 26 : A.I.R. 1954 S.C.369; 
State of Haryana v. Des Raj, (1976) 2 S.C.C. 
844 : (1976) 2 S.C.R. 1034 :' A.I.R. 1976. 
S.G. 1199; Abdul Khalih v. State of Jammu 
and Kashmir, (1964) Hash. L.J. 366 : A.I.R. 
1965 J. & K.15 (F.B.); B.R. Sanharanarayana 
v. State of Mysore, (1966) 2 S.C.J. 329 : 
A.I.R. 1966 S.G. 1571; JT.O. Gajapati 
Narayan J)eo v. The State of Orissa, 1953 
S.C.J. 592: 1954 S-C.R. 1 : A.I.R. 1953 
S.G. 375; Honnalinga Gowda v. State of 
Mysore, A.I.R. 1964 Mys. 84.

K.K. Venugopal (In W.P. No. 6355-56 of 
1930) (In W.P. Nos. 6212, 6427 and 5880- 
82 of 1980) ,F.S. Nariman (In W.P. Nos. 
6264-70 of 1980), R.K. Garg (In W.P. 
Nos. 6191 and 6426 of 1980), S.N. Kathaf

(In W.P. Nos. 5921 of 1980 and 220 of 
1981) and Q. I, Sanghi, Senior Advocates 
(In W.P. No. 1718 of 1981.
C. S- Vaidyanathan, Vineet Kumar, B.Partkam 
sarathi, A.T.M. Sampath, Miss Lily Thomas, 
N. A. Subramanium, Naresh Kumar, Mahabir 
Singh and S. Srinivasan, Advocates (with 
them), for Petitioners.
LaiNarayan Sin ha, Attorney.General (In 
W.P. No. 5880 of 1980), M.K. Banerjee, 
Additiral Solicitor General (In W.P. No. 
6355 of 1980). R. Kris hfla mar thy, Advocate 
General, Tamil Nadu (In "W.P. Nos. 
1718 and 6276 of 1980), T.S. 
Chitale (In W.p. No. 6426 of 1980), 
L. M. Singhvi (In W.P. No. 6264 of i960), 
with Laxmi Kant Pandey. and S. S. Ray, 
Senior Advocates (in W.p. No. 6212 of 
1980), A- V. Rangam, Advccate (In all 
matters) with them, for Eespondents.
The judgment of the Court was delivered
by
Venhataramaiah, J.— In these writ 
petitions, the petitioners who were hold
ers of posts of part-time village officers in 
the State of Tamil Nadu or associations 
of such persons have questioned the cons
titutional validity of the Tamil Nadu 
Abolition of Posts of Part-time Village 
Officers Ordinance, 1980 (Tamil Nadu 
Ordinance X of 1980) (hereinafter 
referred to ‘as the Ordinance’) and the 
Tamil Nadu Abolition of Posts of Part- 
time Village Officers Act, 1981 (Tamil 
Nadu Act III of 1981) (hereinafter 
referred to as ‘the Act’) which replaced 
the Ordinance. The total number of 
posts abolished by the Act is 23,010.
2. In Tamil Nadu, as in other parts of 
India, the village has been the basic unit 
of revenue administration from the ear
liest times of which we have any record. 
The administration was being carried on 
at the lowest level by a chain of officers 
in regular gradation one above the other 
at the commencement of the Christian 
era. The same system has been in vague 
up till now. It was generally known as 
the barabaluti systemordinarily consisting 
of twelve functionaries. In Tamil Nadu, 
these functionaries were known as (1) 
headman, (?) kamatn or accountant, (3) 
shroff or notazar, (4) nirganti, (5) toty 
or taliary, (6) potter, (7) smith, 
(8) jeweller, (9) carpenter, (10) barber^ 
(II) washerman, and (12) . astrologer^
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Of them, the first five only rendered ser
vice fo Government.

. 3j .The headman who goes by various 
names such as monigar, potail, naidoo,

. reddy, peddakapu etc.} is an important 
officer. He represented the Government 
in the village, collected the revenue and 
had also magisterial and judicial powers 
of some minor nature. As a magistrate 
he could punish person’s for petty offences 
and as a Judge could try suits for sums 

■of money or other personal property up 
to Rs.10 in value, there being no appeal 
against his decision. With the consent 
pf the parties, he could adjudicate civil 
claims up to Rs. 100 in value. The headman 
has been generally one of the largest land
holders in the village having considerable 
influence over its inhabitants. The kar- 
namorthe village accountant maintained 
all the village accounts, inspected 
all fields in the village for purposes of 
gathering agricultural. statistics, fixation 
of assessment and prevention and penalisa
tion of encroachments, irregular use 
of water and verification of tenancy and 
enjoyment.. The nirgantis guarded the 
irrigation sources and regulated the use 
of water. The toty or taliary assisted the 
village accountant in his. work. By the 
end of the nineteenth century, two Acts 
were brought into force in the Presidency 
of Madras for the purpose of regulating 
the work of some of the village officers. 
The Madras Proprietary Estates’ Village 
Service Act, 1894; (Madras Act II 
of 18Q4) dealt with the three classes of 
village officers viz-, village accountants,.

■ village headman and village watchman 
or police officers in permanently settled 
estates,in unsettled palaiyamsand in inam

• villages. It provided for their appoint
ment and remuneration ' and for the 
prevention and summary punishment 
of misconduct or neglect of duty on their 
part and generally for securing their effi
ciency. The Madras Hereditary Village 
Offices Act, 1895 (Madras Act III of 
1895) regulated the succession to certain

■ other hereditary village offices in the Presi
dency of Madras; for the hearing and 

‘disposal of claims to such- offices or the 
emoluments annexed thereto; for the. 
appointment of persons to hold such offices 
and the control of the holders thereof.;;

* %'Ihe village officers dealt with by this Act-^

were : (i) village munsifs; (if) potels, moni- 
gars,and peddakapus; (iit) karnams, (in) 
nirgantis; (p) vettis, totis and tar dalgars; 
and (pj) talayaris in ryotwari villages or 
inam villages, which for the purpose of 
village administration, were grouped 
with ryotwari villages-

4. Under bdth these statutes, the- 
village offices were considered as heredi
tary in character and the succession to 
all hereditary village offices devolved on 
a single heir according to . the general 
custom and rule of primogeniture 
governing succession to. impartible 
zainindaris in Southern India. 
When the person who would otherwise 
be entitled to succeed to a hereditary 
village office was a minor such minor was 
being registered as the heir of the last 
holder and some other person qualified 
under the statutes in question to discharge 
the duties of the office was being appointed 
to discharge the duties of the office uptil 
the person registered as heir on attaining 
majority or within three years thereafter 
was qualified to discharge the duties of 
the office himself when he would be ap
pointed thereto- If the person registered 
as heir remained othe rwise disqualified 
for three years after attaining majority, 
he.would be deemed to have forfeited his 
right to the officeandon such forfeiture or 
on his death", the vacancy had to be filled 
up in accordance with the provisions of the 
statutes as if he. was the last holder of the 
office. - It is stated that in cases to which 

• the.above two statutes werednapplicable, 
provision had been made by the Stan dir g 
Orders promulgated by the Board of 
Revenue which were.known as the Board’s 
Standing Orders for appointing .village 
officers again generally on a hereditary 
basis. Some of the other distinct features 
of the service conditions of, the village 
officers appointed under the’Madras Act 
II of 1894 or the Madras Act III 
of 1895 or the Board’s Standing Orders 
were that they were part-time employees 
of the Govern me nt;th.at the records mair- 
tained by them were allowed to be retain - 
ed in their houses; that there was no 
attendance register and no fixed hours of 
duty were prescribed in their case. They 
were appointed directly by the Revenue 
Divisional Officer and against this order, 

,.an appeal lay 'to the District Revenue
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Officer and then a revision to the Board 
of Revenue and a second revision to 
Government. They were not constitu
ted into any distinct service. There was 
no provision for reservation of posts of 
village officers for Scheduled Castes/ 
Scheduled Tribes and backward classes. 
There was no minimum general qualifica
tion prescribed prior to the year 1970 
for persons to be appointed as ' village 
officers under the said statutes'or the 
Board’s Standing Orders. It was enough 
if they were able to read and to write. No 
period of probation was prescribed after 
they were appointed. The Fundamen
tal Rules applicable to all other State 
Government servants, the Pension Rules 
and the Leave Rules were not applicable 
to these village officers. They could 
take up part-time work or occupation 
securing necessary permission from the 
concerned Revenue Authorities. There, 
was no age of superannuation fixed in 
their case and they were not entitled to 
retirement benefits such as gratuity and 
pension. All village headmen including 
those who belonged to Scheduled Castes 
and Scheduled Tribes had to furnish secu
rity in the form of property or cash, the 
estimated value of which was not less than 
half the amount of land revenue and loan’ 
demand of the village. They could not 
be transferred outside their district. In 
fact very rarely they were transferred. 
During the period of leave,no honorarium 
was paid to them and during the period 
of suspension, no subsistence allowance 
was paid. The honorarium paid to them 
Was a fixed a’mount with no element of 
dearness allowance.

5. In M. Ramappa v. Sangappa* 1, where 
this Court had to consider whether the 
officers holding the hereditary village 
offices under the Mysore Village Offices 
Act, 1908, which contained provisions 
similar to the provisions of the two Madras 
Acts referred to above were qualified for 
being chosen as members of the State 
Legislative Assembly, it was held that 
such officers who were appointed to their 
offices by the Government, though it 
might be that the Government had no 
option in certain cases but to appoint an

1. 1959 S.C.J. 167: 1959 S.C.R. 1167: 
A.I.R. 1958 S.G. 937.

heir of the last holder, held offices of pro
fit under the State Government since 
they held their office by reason of ap
pointment made by the Government and- 
they worked under the control and super
vision of the Government and that their 
remuneration was paid by the Government 
out of the Government funds and assets. 
Accordingly this Court.came to the con
clusion that such village officers were 
disqualified under Article 191 (1) (a) of 
the Constitution from contesting at an 
election to the State Legislative Assembly.

6. In Oazula Dasaratha Rama Rao v. State 
of Andhra Pradeshx, this Court held that 
section 6 (1) of the Madras Hereditary 
Village Offices Act, 1895 (Madras Act 
III of. 1895)which provided that in choos
ing persons to fill the new village offices 
of an amalgamated village under that Acf, 
the Collector should select the persons 
wl om he considered tc be the best quali
fied from among the families of the last 
holders of the offices in the villages which 
had been abolished as a consequence of 
such amalgamation was void as it contra
vened Article 16 (2) of the Constitution. 
After the above decision, instructions 
were issued by the Madras Board of 
Revenue on 12th March, 1962, to the effect 
that in respect of future vacancies in 
village offices governed by the Madras 
Act II of 1894 and the Madras Act 
III of 1895, the appointments should be 
made on temporary basis only following the 
procedure prescribed under the Board’s 
Standing Order No. 156. Since it was 
felt that the above two Madras Acts which 
contained provisions providing for ap- 
ointment to village offices on hereditary 
asis were violative of Article 16 of the 

Constitution in view of the pronounce
ment of this Court in Oazula Dasaratha 
Rama Rao’s case1, the Stafe Legisla
ture passed the Madras Proprietary 
Estates’ Village Service and the Madras 
Hereditary Village Offices (Repeal) Act, 
1968 (Madras Act XX of 1968) repeal
ing the above two statutes viz-, the 
Madras Act II of 1894 and the Madras

1. (1961) 1 M.L.J. (S.C.) 63: (1961)
1 An.W-B. (S.G.) 63: (I96i) 1 S.C-J.
310: (1961) 2 S.C.R. 931: A.I.R. 1961 
S.C.564. ,

to
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Act III of 1895. The said Act was 
brought into force with effect from 1st 
December, 1968. It extended to the 
whole of the State of Madras, except the 
Kanyakumari district and the Shencottah 
taluk of the Tirunelveli district (vide sec
tion 1 (2) of the Madras Act XX of
1968). Sub-section (3) of section 2 of 
that Act, however, ‘provided that every, 
holder of a village office,appointed under 
the Acts repealed by it would, notwith
standing ihe repeal continue to hold office 
subject to such rules as may be made under 
the proviso to Article 309 of the Constitu
tion .^Section 3 of that Act directed tha t any 
vacancy arising after the date of the com
mencement of that Act in the village office 
referred to in sub-section (3) of section 2 
thereof should be filled up in accordance 
with the provisions of the Rules made 
under the proviso to Article 309 of the 
Constitution. On 1st December, 1968, 
the Governor of Tamil Nadu promulgated 
a Rule under the proviso to Article 309 
of the Constitution providing that “the 
Standing Orders of the Board of Revenue 
applicable to non-hereditary village offices 
shallapply to every holder of a village office 
to which the Madras Proprietary Estates 
Village Service Act, 1894 (Madras Act 
II of 1894) or the Madras Heredi
tary Village Offices Act, 1895 (Madras 
Act IIIofl895) was applicable immedia
tely before the 1st day of December, 
1968’’ on which date the Madras Act 
XX °f 1968 came into force. Pursu
ant to section 3 of the Madras Act 
XX °f 1968, the Governor of Tamil 
Nadu promulgated under the proviso to 
Article 309 of the Constitution, the Tamil 
Nadu Village Officers Service Rules, 1970, 
providing for the constitution of the Tamil 
Nadu Village Officers Service consisting 
of (i) village headman, additional village 
headman, (it) village karnam, additional 
village karnam and (iit) talayari and nir- 
ganti and the method of recruitment to 
the said posts. The said Rules came 
into force on I 6th December, 1970, and 
they extended to the whole of the State 
of Tamil Nadu except the Kanyakumari 
District and the Shencottah taluk of the 
Tirunelveli districtand the city of Madras. 
Rule 18 of the said Rules, however, stated 
that nothing contained in them would 

% apply to persons, who, on the date of 
Coming into force of the said Rules, were

holding the posts of village headman or 
additional village headman, villag'e kar
nam or additional village karnam either 
temporarily or permanently. Consequently 
the said Rules were not applied to 
the holders of village offices who had been 
appointed temporarily or permanently 
under the two repealed Acts and under 
the Board’s Standing Orders before the 
date on which the said Rules came into 
force. These Rules prescribed that every 
person who made an application for ap
pointment to the post of village headman 
or additional village headman or village 
karnam or additional village kairam 
should possess the following qualifications, 
namely \i) he should have completed 
the S.S.L.C. Examination held by the 
Government of Tamil Nadu and (if) he 
should have secured a pass in the special 
tests specified in column (2) of the table 
given in rule 5 thereof in respect of the 
posts specified in column (I) thereof. 
On the same date, the Tamil Nadu Vil
lage Officers (Classification, Control aid 
Appeal) Rules, 1970 and the Tamil Na du 
Village Officers Conduct Rules, 1970, 
promulgated under the proviso to Arti
cle 309 of the Constitution by the Gover
nor of Tamil Nadu came into force. 
These Rules were applicable not merely 
to the village officers appointed after that 
date but also to those who had been ap
pointed under therepealed Acts and under 
the Board’s Standing Order prior to 16th 
December, 1970. The Tamil Nadu Civil 
Services (Classification, Control and 
Appeal) Rules dealt with the disciplinary 
proceedings that might be instituted 
against the village officers governed by 
them. The Tamil Nadu Village Officers 
Conduct Rules provided that the Tamil 
Nadu Government Servants Conduct 
Rules, 1960 as amended from time to time 
would apply to the village officers subject to 
the modification specified in rule 3 thereof 
which provided that the village officers 
being part-time Government servants 
might take up part-time work or occupa
tion provided that (1) such part-time 
work or occupation did not interfere with 
their legitimate duties as village officers 
and (2) the previous permission in writing 
had been applied for and obtained from 
the Revenue Divisional Officer concerned 
if the work or occupation was confined 
to the charge village and from the Dis-

or.
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trict Collector concerned if the work or to remedy the situation by repealing the 
occupation extended beyond the charge Madras Hereditary Village Officers .Act, 
village. From 15th November, 1973, 1895 and by framing a set of new service 
all the three sets of Rules which came rules for village establishment under
into force on 16th December, 1970, as 
stated above, became applicable to the 
village officers in the Kanyakumari dis
trict and the Shencottah taluk of the Tiru- 
nelveli district also. They, however, 
continued to be inapplicable to the city 
of Madras.

7. In the year 1973, the Administrative 
Reforms Commission, headed by Mr. T.A. 
Verghese, I.G.S., recommended that 
the existing part-time village officers 
should be replaced byregular whole-time 
transferable public servants and that they 
should form part of the Revenue hier
archy, disciplined in the tradition of that 
department and motivated by the'incen- 
tive of career advancement available in 
that department. They also recommend
ed that 16,585 survey villages in the 
State of Tamil Nadu should be grouped 
into 11,954 revenue groups. The Com- 
mission further recommended that the 
ll,954revenuegroups should be regroup
ed into larger village panchayats 
with a population of about 5,000 and 
the annual panchayat tax demand of the 
order of Rs. 5,000. The Commission en
visaged that with some marginal adjust
ments the enlarged village panchayat 
would be of the order of 4,000 in the State 
of Tamil Nadu and that there should be 
a village officer, a village clerk ?.nd a 
village peon in respect <_f each such en
larged village panchayat and on appoint
ment to these offices, the holders of vil- 
lageofficesappointedunderthe two repeal
ed statutes and the Board’s Standing 
Orders should be removed and the former 
village offices should be abolished since 
the Commission felt that “the adminis
tration at the grassroot level, provided 
by the present generation of village officers 
with feudaltraditions, is inconsistent with 
the egalitarian principles aimed at in 
our democratic Constitution’’. The 
Commission further felt that “the reform 
of village administration has'high prio
rity, as it would benefit the whole mass 
of rural population”. The Commission, 
however, took note of the fact in para
graph 2.11 of its report that the Govern
ment had, in the recent years, attempted 

M sc—4

Article 309 of the Constitution. Bunt was 
of the opinion that the said Rules, how
ever, did not go far enough as they were 
not applicable to the existing set of vil
lage officers. It was of the view that full
time officers could be expected to service 
a much larger area than the existing vil
lages or groups of villages and such re
grouping of villages into larger groups had 
to be done carefully taking into account 
local conditions such as compactness of 
the group, easy inter-communications, 
nature of land, number of holdings etc. 
The Commission, however, was of the 
view that such of those among the exist, 
ing village headmen and karnams, who 
had passed the S.S.L.G. Examination 
might be considered for the posts of the 
village officers and village clerks on their 
past performance. Similarly as regards 
village officers working in the Kanva- 
kumari district and the Shencottah taluk 
of the Tirunelveli district which came over 
to the State of Tamil Nadu from Kerala 
in 1956 on the reorganisation of States, 
the Commission observed that most cf 
the village officers of those transferred 
territories who were qualified and full
time Government servants should be 
absorbed in the new set up as envisaged 
■by the Commission. On 17th May, 1975, 
the Governor of Tamil Nadu promul
gated the Tamil Nadu Village Officers 
(appointed under B.S.O.s) Service Rules, 
1974 under the proviso to Article 309 of 
the Constitution in respect of the village 
officers appointed prior to 16th December, 
1970. The above Rules were, however, 
kept in abeyance by an order made on 
1st July,1975, on receipt of representations 
from the village officers in regard to the 
fixation of the age of superannuation dt 
55 years. On 24th August, 1977, the 
Chief Minister of Tamil Nadu announced 
on the floor of the Legislative Assembly 
that the Government proposed to set up a 
Committee to examine whether the posts 
of karnams could be dispensed with. 
Thereafter on 9th October, 1978, the 
Tamil Nadu Village Officers (appointed 
under B-S.O-s) Service Rules, 1978, were 
issued fixing the age of retirement of the *
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village officers at 60 years. Sub-rule 
(2) of rule 1 of the said Rules stated that 
th» said Rules would apply to all village 
officers holding the posts of village head
man or additional village headman, village 
karnam or additional village kainam, 
talayari, vetti or nirganti either perma
nently or temporarily on 16th December, 
1970, provided that at the time of their 
appointment, they were qualified under 
the Board’s Standing Orders. The 
Government thought that the said Rules 
would be applicable to all village officers 
who were holding village offices on 16th 
December, 1970, referred to in rule 1 (2). 
But some of theholders of the village offices 
who had been appointed under the Madras 
Act No. Iliof 1895 prior to the decision of 
this Court in Oazula Dasaraiha Rama Rao’s 
case1, which was rendered on 6th Decem
ber, i960, filed writ petitions on the file 
of the High Court of Madras stating that 
the Tamil Nadu Village Officers (ap
pointed under the B.S.O.s) Service Rules, 
1978, which fixed the age of superannua
tion. of village officers at 60 years were 
not applicable to them since on a true 
construction of the said Rules, they were 
inapplicable to them. The High 
Court of Madras allowed the said writ 
petitions by its judgment dated I8th 
August, 1980, holding“We have 
already extracted sub-rule (2) of rule 1 
of the Rules. That rule expressly states 
that the Rules will apply to village officers, 
who, at the time of their appointment, 
were qualified under the Board’s Stand
ing Orders applicable to them and their 
appointment had been made by the autho
rity competent under the Board’s Stand
ing Orders. In respect of these petitioners, 
who were appointed under ■ the pro
visions of Madras Act HI of 1895 before 
6th December, 1960, there was no ques
tion of their being qualified to be appoint
ed to the village office under the Board’s 
Standing Orders applicable to them, and 
their qualifications and appointment 
rested solely on the provisions contained 
in section 10 of th,e Act.' Consequently 
the petitioners herein will not answer 
the description contained in sub-rule (2) 
of rule 1 of the Rules. If they do not

1. (1961) 2 S.C.G. 931; A.I.R. 1961 
S .C. 564.

answer the description contained in sub- 
rule (2) of rule 1 of the Rules, the*Rules 
are not applicable to them an d, therefore, 
they cannot be required to retire under 
rule 4 (1) of the Rules.”

8. H would appear that some of the 
other village officers to whom the said 
Rules had been made applicable had 
also filed writ petitions on the file of the 
High Court questioning the validity of 
the Rules on the ground that the said 
Rules made a discrimination between 
them and the village officers who were 
holding office prior to 16th December, 
1970, to whom the said Rules were held 
to be inapplicable by the judgment of the 
High Court delivered on 18th August, 1980 
and those petitions were posted for hear
ing during the first week of December, 
1980. Before the said petitions were 
taken up for hearing, the Governor of 
Tamil Nadu issued the Ordinance on 
13th November, 1980,abolishing the posts 
of part-time village officers in the State 
of Tamil Nadu. Immediately after the 
promulgation of the Ordinance, steps 
were taken to take possession of all the 
records with the village officers who were 
holding offices on that day and to replace 
them by officers appointed under section. 
14 of the Ordinance. Immediately after 
the promt Igation of the said Ordinance, 
some of the village officers who were affect
ed by it questioned its validity before 
this Court in Writ Petitions Nos. 5880-82 
of 1980 and 5921 of 1980. The other 
connected writ petitions came to be filed 
thereafter. In the meanwhile the Tamil 
Nadu State Legislature passed the Act 
which is impugned in these petitions re
placing the Ordinance. The petitioners 
have challenged in these writ petitions 
the Act also by seeking appropriate 
amendment of their petitions.

9. The broad features of the Act are 
these: The object of the Act is set out 
its preamble. Because the State Govern
ment was of the opinion that the system 
of part-time village officers was out
moded an d did not fit in with the modern 
needs of village administration and the 
State Government had after careful con
sideration taken a policy decision to abo
lish all the posts of part-time village 
officers on grounds of administrative neccs-

to o>
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sity and to introduce a system of whole
time officers to be in charge of village 
administration , the Act came to be enacted 
with effect from 14th November, 1980, 
in the place of the Ordinance. Ihe Expla
natory Statement attached to the Ordi
nance also contained a statement to the 
same effect indicating the object of the 
Ordinance. The expression ‘part-time 
village officer’ is defined in section 2 («) 
of the Act as village headman (including 
additional village headman) village 
karnam (including chief kamamand addi
tional village karnam) or Triune officer 
(who was exercising functions of three dif
ferent village officers) appointed under the 
Madras Act IT of 1894, the Madras Act 
III of 1895, the Board’s Standing Orders, 
the Tamil Nadu Village Officers Service 
Rules, 1970, or any other law but does 
not include Grama Kavalar, Grama Pani- 
yalar and Pasana Kavalar. Village 
Administrative Officer means an officer 
appointed under section 4 (1) of the 
Act. By section 3 of the Act, the 
posts of part-time village officers were 
abolished with dffect from 14th Novem
ber, 1980,and every officer holding a post 
so abolished ceased to hold such post. 
The Act provided for appointment of 
Village Administrative Officers. Section 5 
of the Act provided for payment of com
pensation to those who ceased to be part, 
time village officers calculated in accord
ance with the formula mentioned in it. 
Section 10 of the Act provided that the 
Act would not apply fo the posts of 
Ea mams which were held by whole-time 
Government servants in the city of Mad
ras and the posts of village officers and 
village assistants which were held by the 
whole-time Government servants in the 
Hanyakumari district and Shencottah 
taluk of the Tirunelveli district.

!©• Three' principal poin are urged 
before us by the petitioners in these peti
tions— (i) that the Ordinance and the Act 
are violative of Article 19 (1) (g) ol the 
Constitution; (ii) that they are violative 
of Article 311 (2) of the Constitution, and 
[Hi) that they contravene Article 14 of 
the Constitution. The State Govern
ment contends that since by the Ordinance 
and the Act, certain posts have been abo
lished} the officials who were incumbents

of the abolished posts cannot raise any of 
the grounds raised by them.

11. Entry 41 in List IT of the Seventh 
Schedule to the Constitution confers the 
power on the State Legislature to make 
laws with respect to State public services 
subject to the provisions of the Consti
tution. Article 309 of the Constitution 
provides that subject to the provisions 
of the Constitution, the State Legislature 
may regulate the recruitment and condi
tions of service of persons appointed to 
public services and posts in connection 
with the affairs of the State. Article 311 
(2) of the Constitution States that no per
son who is a member of a civil service of 
the Union or an all-India service or a civil 
serviceofa State orholdsa civil post under 
the State shall be dismissed or removed 
or reduced in rank except after an in quiry 
in which he has been informed of the char
ges against him and given a reasonable 
opportunity, of being heard in respect of 
those charges. Article 14 of the Consti
tution guarantees equality before the law 
and equal protection of the laws. It 
is not disputed that any law that is passed 
in relation to a Government employee 
should not contravene any of these pro
visions—Article 19 (I) (g), Article 311 
(2) and Article 14 of the Constitution. 
We shallnow proceed to examine the case 
with reference to each of them.

12. The power to abolish a civil post 
is inherent in the right to create it. The 
Government has always the power, sub
ject, of course, to the constitutional pro
visions, to re-organise a department to 
provide efficiency and to bring about 
economy. It can abolish an office or 
post in good faith. The action to abo
lish a post should not be just a pretence 
taken to get rid of an inconvenient incum
bent. We have the following statement 
of the law in American Jurisprudence 
2d, Volume 63 at pages 648-649 :

“37. Manner, sufficiency, validity and effect—
It is,n°t always easy to determine whe
ther a public office has been abolished.
It is notsufficient merely to declare that 
a particular office is abolished, if in 
fa$t it is not abolished, and the duties •
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thereof are continued. An office is 
abolished when the act creating it is 
repealed. But the repeal of the statute 
creating an office, accompanied by the 
re-enactment of the substance of it, does 
•not abolish the office. Abolition of an 
■office may also be brought about by a 
constitutional provision , or by a new 
constitution or a constitutional amend
ment. A non-constitutional office 
may be indirectly abolished as by legis
lating away the duties and emoluments 
of the office.

The legislature may not evade consti
tutional provisions by a sham or pre
tended abolition of an office, as where 
there is a mere colourable abolition cf 
the office for the purpose of getting rid 
of its incumbent. This may happen 
where an office is abolished in terms 
and promptly recreated under the same 
or a different name, provided the legis
lature does not attach duties and bur
dens to the new office of a character 
such as to make it in reality a different 
office.

Where an office is duly abolished by 
the legislature or the people, it ceases 
to exist and the incumbent is no longer 
entitled to exercise the functions there
of, or to claim compensation for so _ 
doing, unless he is under contract with ’ 
the state so as to ccme within the pro
tection of the constitutional inhibition 
against impairment of the obligation 
of contract. Since a de jure office is 
generally essential to the existence of 
a de facto officer, persons cannot act 
as de facto officers of an office which 
has been abolished.”

13. H. Eliot Kaplan writes in his book 
entitled “The Law of Civil Service” at 
pages 214-215 thus:

“8. ‘Good faith' in Abolition of Positions.— 
There, of course, is no vested 
right to employment in .the public ser
vice. The notion, much too prevalent, 
that any one who has been appointed 
after a competitive examination is en
titled to be retained in the service is 
erroneous. Where there is any rea
sonable justification for eliminating 
positions in the public service, even 

1 % where such abolition of positions may

be subject to judicial review, the incli
nation of the Courts is not to interfere, 
avoiding substitution of judicial wis
dom or judgment for that of the admi
nistrator.
A position is not lawfully abolished 
solely because it has been left 
vacant for a short period of time and 
subsequently filled by another ap
pointee then the one laid off and 
entitled to re-employment.
Good faith t.f a head of department 
in abolishing a position on alleged 
groundsof economy has often been chal
lenged. MostCourtshaveheld that the 
issue of good faith on the part of an 
administrativeofficial is one of law solely 
for the Court to pass on, and not an 
issue of facts which may be submitted 
to a jury for determination. The jury 
may determine the facts, which the 
Court in turn may find as a matter of 
law constitute bad faith but a verdict 
by a jury that a departmental head 
had acted in bad faith in abolishir g a 
position was set aside as a conclusion 
cf law, and not prpperly finding of 
fact. What constitutes bad faith a.s a 
matter of law in abolishing positions 
must be determined by the precise facts 
in each case. Asa general rule, where 
positions are purported to be eliminated 
and incumbents laid off, and thereafter 
identical or similar positions are re
established and the positions filled by 
others not entitled under the civil ser
vice law and rules to such employments, 
the Courts will not hesitate to order 
re-employment of the laid off emplo
yees.’’

14. The above passages sum up the law 
on the question of abolition of posts in 
civil service as it prevails in United States 
of America.
15. In England too there is provision 
for compulsory premature retirement in 
the publjo interest on structural grounds, 
grounds of limited efficiency and redund
ancy. {Vide paragraph 1303, Volume 8 
Halsbury’s Laws of England 4th Edition.)
16. In the instant case, the abolition 
of the posts of village officers is sought 
to be achieved by a piece of legislation 
passed by the State Legislature. Want 
of good faith or mala fids cannot be attri
buted to a Legislature. We have only
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to see whether the legislation is a colour - 
a ble one lacking in legislative competence 
or whether it transgresses any other con
stitutional limitation.

17. So far as the argument based on 
Article 19 (1) [gj of the Constitution is 
concerned, we are bound by the view ex
pressed by the Constitution Bench of this 
Court in Fertilizer Corporation Kamgar 
Union (Regd.), Sindri v. Union oj India1, 
in which Ghandrachud, CJ.,has observed 
thus:

“The right to pursue a calling or to 
carry on an occupation is not the same 
thing as the right to work in, a parti
cular post under a contra.ct of employ
ment. If the workers are retrenched 
consequent upon and on account of 
the sale, it will be open to them to pur - 
sue their rights and remedies under 
the Industrial Laws. But the point 
to be noted is that the closure of an 
establishment in which a workman 
is for the time being employed does 
not by itself infringe his fundamental 
right to carry on an occupation which 
is guaranteed by Article 19 (1) (g) of 
the Constitution. Supposing a law 
were passed preventing a certain cate
gory of workers from accepting emp
loyment in a fertiliser factory, it would 
bo possible to contend then that the 
workers have been deprived of their 
right to carry on an occupation. Even 
assuming that some of the workers may 
eventually have to be retrenched in 
the instant case, it will not be possible 
to say that their right to carry on an 
occupation has been violated. It would 
be open to them, though undoubtedly 
it will not be easy, to find out other 
avenues of employment as industrial 
workers. Article 19 (1) (g) confers
a broad and general right which is 
available to all persons to do work of 
any particular kin d and of their choice. 
It does not confer the righ t to hold a 
particular job or to occupy a particular 
post of one’s choice. ' Even under Arti
cle 311 of the Constitution, the right

to continue in service falls with the 
abolition of the post in which the per
son is working. The workers in fte 
instant case can no more complain of 
the infringement of their fundamental 
right under Article 19 (1) (g) than can 
a Government servant complain of 
the termination of his employment 
on the abolition of his post. The choice 
and freedom of the workers to work as 
industrial workers is not affected by 
the sale. The sale may at the highest 
affect their locum, but it does notaffect 
their locus, to work as industrial wor- 
kers. This is enough unto the day on 
Article 19 (1) (g).”

18. _ In view of the a bove ruling, it is not 
possible to hold tha t the Act violates Arti- 
cle 19 (I) (g) as it does not affect the 
right of any of the incumbent of the posts 
to carry on any occupation of their choice 
even though they may not be able to 
stick on to the posts which they were 
holding.

19. We shall next examine the argu“ 
men t based on Article 311 (2) of the Cons - 
titution. We have already seen in th e 
Fertilizer Corporation Kamgar Union's Cass'1 
the observation to the effect; “Even under 
Article 311 of the Constitution, the right 
to continue in service falls with the abo
lition of the post in which the person is 
working”. Itissaidthatthe “actofremov- 
ing a person from a chair is different 
from the act ofremoval of the chair itself” 
although the incumbent loses the chair 
in both the cases. Since it is strenuously 
urged before us thaf there is some amount 
of contradiction in some of the rulings 
of this Court, we shall review the legal 
position to the extent necessary before 
reaching our own conclusion on the ques
tion .

20. The doctrine that the tenure of. a 
holder of a civil post is dependent upon 
the pleasure of the Crown is peculiar to 
English law-

21. In India, Article 310 of the Consti
tution of India provides:
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“310. (1) Except as expressly pro
vided by this Constitution, every per- 

*son who is a member of a defence ser
vice or of a civil service of the Union 
or of an all India service or holds any 
post connected with, defence or any 
civil post under the Union holds office 
during the. please re of the President, 
and every person who is a member of 
a civil service of a State or holds any 
civil post under a State holds office 
during the pleasure of the Governor 
of the Sta te.

(2) Notwithstanding that a person 
holding a civil post under the Union 
or a State holds office during the plea
sure of the Presiden tor, as the ca se may 
be, of the Governor of the State, any 
contract under which a person, not 
being a member of a defence service 
or of an ail-India service or of a civil 
seivice ol the Union ora Slate,isap- 
pointed under the Constitution to hold 
such a post may, if the President or 
the Governor, as the case may be, deems 
it necessary in order to secure the ser
vices of a person having special quali
fications, provide for the payment to 
himofeompensation ,if beforethe expira
tion of an agreed period that post is 
abolished or he is, for reasons not con
nected with any misconduct on his 
part, required to vacate that post.”

22- While the doctrine of pleasure in- 
cr rporated in Article 310 cannot be con
trolled by any legislation, the exercise 
of that power by the President or the 
Governor, as the case may be,is however 
made subject to the other provisions of 
the Constitution, one of them being Arti. 
cle 311, which is not made subject to any 
other provision of the Constitution and 
is paramount in the field occupied by 
it. The contention urged before us is 
that every kind ' of termination of em
ployment under Government would at
tract Article 311 (2) of the Constitution 
and a termination on the abolition of the 
post cannot be an exception. While 
construing Article 311 (2) of the Cons
titution, as it stood then, in Parashotam 
Lai Dhingra Union of India1, Das, GJ-, 
observed :

“The Government cannot terminate 
his service unless it is entitled tt> do so: 
(1) by virtue of a special term of the 
contract of employment, e.g., by giving 
the requisite notice provided by the 
contract; or (2) by the rules governing 
the conditions of his service, e.g., on 
attainment of the age of superannua
tion prescribed by the rules, or on the 
fulfilment of the conditions for com
pulsory retirement or, subject to certain 
safeguards cn the abolition oj tie post or 
on being found guilty, after a proper 
enquiry on notice to him, of miscon
duct, negligence, inefficiency or any 
other disqualification.” (Italics
added).

23. Again at pages 857-858 in the same 
judgment, the learned Chief Justice 
observed :

“The foregoing conclusion, however, 
does not solve the entire problem, for 
it has yet to be ascertained as to when 
an order for the termination of service 
is inflicted as and by waycf punishment 
and when it is net. It has already 
been said that where a person is ap
pointed substantively to a permanent 
post in Government service, he nor
mally acquires a right to hold the post 
until under the rules, he attains the 
age of superannuation or is compul
sorily retired and in the absence of a 
contract, express or implied, or a 
service rule, he cannot be turned out 
of his post unless the post itself is abolished 
or unless he is guilty tf misconduct, 
negligence, inefficiency or other dis
qualifications and appropriate pro
ceedings are taken under the senvee 
rules read with Article 311 (2).” 
(Italics added).

24. It may be mentioned here that the 
words “subject to certain safeguards” 
found in the earlier extract a.re not used 
with reference to abolition of posts in 
the above extract. Later on, Das, CJ. 
observed that the Court should apply two 
tests namelv: (1) whether the servant had 
a right to the post or the rank; or (2) whe
ther he had been visited with evil conse- 
quen ces such as loss of pay a.nd allowances, 
a stjgma affecting his furture career in 
order io determine whether the removal 
of an officer from a post attracted Arti-
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cle 311(2). The decision in Parashotam Lai 
DhingrcFs case1, was reviewed by a Bench 
of seven Judges of this Court in Mali Ram 
Deka v. General Manager, N.E.F. Rly.2. 
In that case the question which arose 
for consideration was whether rules 148 
(3) and 149 (3) of the Indian Railway 
Establishment Code, violated either Arti
cle 311 (2) or Article 14 of the Cons
titution. Sub-rules (1) and (2) of rule
148 dealt with temporary railway servants 
and apprentices respectively The rele
vant part of rule 148 (3) read thus :

“ 148 (3). Other (non-pensionable)
railway servants. — The service of 
other (non-pensionable) railway ser
vants shall be liable to termination on 
notice on either side for the periods 
shown below. Such notice is not how
ever required in cases of dismissal or 
removal as a disciplinary measure after 
compliance with the provisions of 
dause (2) of Article 311 of the Cons
titution , retiremen t on atta in ing the a ge 
of superannuation, and termination of 
service due to mental cr physical 
incapacity”.

25. Rule 149 was brought info force 
in the place of rule 148 in the case cf 
pensionable servants in November, 1957. 
Here aga in ,sub-rules (1) and (2) of rule
149 dealt with temporary railway servants 
and apprentices. Rule 149 (3) read thus:

*'149 (3). Other railway servants■ — 
The services of other railway servants 
shall be liable to termination on notice 
on either side for the periods shown 
below. Such notice is not, however, 
required in cases of dismissal or removal 
as disciplinary measure after compli
ance with the provisions of clause (2) 
of Article 311 ofthe Constitution, retire- 
men t on attaining the age of super
annuation, and termination of service 
due to mental or physical incapacity.”

26. The majority judgment in this case, 
however, observed that a Government 
servant on being appointed to a post per
manently acquired a right to hold the 
post under the Rules until he attained the

1. 1958 S.C.J. 217: A.I.R. 1958 S.G. 
36.

2. (1964) 5 S.G.R. 683: A.I.R. 1964 
S.C. 600.
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?ge cf superannuation or was compulsori
ly retired or was found guilty of an act of 
misconduct in accordance with Article 
311 (2). It disapproved the statement 
found in Parashotam Lai Dhingra's case1, 
to the extent it recognised the removal 
of a permanent Go\ern men t servant under 
a contract express or implied or a service 
Rule. After referring to one passage 
in . Parashotam Lai Lhingra’s case1, 
Gajendragadkar, J. (as he then was), 
who delivered the majority judgment in 
Moti Ram Deka's case2, observed thus :

‘Reading these two observations toge
ther, there can be no doubt that with 
the exception of appointments held 
under special contract, the Court took 
the view that wherever a civil ser
vant was appointed tc a permanent 
post substantively, be had a right to 
hold tha t post until he reached the age 
of superannuation or was compul
sorily retired, or the post teas abolished. 
In all other cases, if the services of the 
said servant were terminated, they 
would have to be in conformity with 
the provisions of Article 311 (2), because 
termination in such cases amounts to 
removal. The two statements of the 
law to which we have just referred do 
not leave any room for doubt on this 
point.” (Italics added).

27. It may be noticed tha't removal of 
a Government servant from a post on 
its abolition is recognised in the above 
passage as a circumstance not attracting 
Article 311 (2) of the Constitution. The 
Court after a review of all the decisions 
before it including the decision in Parashom 
tarn Lai Dhingra’s case1, held that the above 
two rules 148 (3) and 149 (3) which
authorised the removal of officers holding 
the posts substantively by issuing a mere 
noticeinfringed Article 311 (2) of the Con - 
stitution. The question of abolition of 
posts did not arise for consideration in 
this case. The validity of removal of a 
Government servant holding a perma
nent post on its abolition was considered 
by Desai, J. and Chandrachud, J. (as

1. 1958 S.C.J. 217: 1958 S.G.R. 828 i 
A .I.R. 1958 S.C. 36.

2. (1964) 5 S.C.R. 683 i A.I.R. 1964 
S.C. 600.
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he then was) in P- p. JVaiiv. State of Maha
rashtra1. The learned Judges held that' 
thh termination of service of a Government 
servant consequent upon the abolition 
of posts did not involve ‘punishment’ at 
all and therefore did not attract 
Article 311 (2).
28. Since much reliance is placed by 
the petitioners on the decision of this 
Court in State of Mysore v. H. Papanna 
Qottda*, it is necessary to examine that 
case iri some detail. The facts of that 
case were these : The respondent in that 
case was holding the post of a chemical 
assistant in the Agricultural Research 
Institute, Mandya in the Department of 
Agriculture of the State of Mysore. 
Under the Mysore University of Agri
cultural Sciences Act, 1963 which came 
into force on 14th April, 1964, the Univer
sity of AgricuIturalScieni.es was established 
Sub-section (5) of section 7 of that Act 
provided :

“ 7 (5). Every person employed in 
any of the colleges specified in sub-sec
tion (1) or in any of the institutions 
referred to in sub-section (4) imme
diately before the appointed day or the 
date specified in the order under sub
section (4), as the case may be, shall, 
-is from the appointed day or the speci
fied date, become an employee of the 
University on such terms and condi
tions as may be determined by the 
State Government in consultation with 
the Board.”

29. The Board referred to in the above 
sub-section was the Board of Regents of 
the University. By a notification, dated 
29th September, 1965 issued under section 
7 (4) and (5) of that Act, the control and 
management of a number of research 
and educational institutions under the 
Department of Agriculture were trans
ferred to the University. Along with 
them, the Institute in which the respon
dent was working was also transferred to 
the University. The result was that the 
respondent ceased to be an employee cf 
the State Government and became an 
employee of the University. Thereupon 
he questioned the validity of sub-sections 
(4) and (5) of section 7 of the said Act on 
the ground that they contravened Arti

cle 311 (2) of the Constitution ^before
the High Court of Mysore, which upheld 
his plea. The State Government ques
tioned the decision of the High Court 
before this Court in the above case. This 
court affirmed the decision of the High 
Gourtholding that Article 311 (2) of the 
Constitution had been contravened as 
the prospects of the respondent in Govern
ment service were affected. In this case 
the parties proceeded on the basis that 
there was no abolition of pest as such as 
can be seen fromthe judgmentof the High 
Court. The only ground was whether 
when the post continued to'exist though 
under a different master, in this case it 
being the University, it wrs open to the 
State Government to transfer its employee 
to the control of a new master without 
giving an option to him to state whether 
he would continue as a Government emp
loyee or not. The Court was not con
cerned a bout the consequences ofabolition. 
of a post as such in this case. As can be 
seen fromthe judgment of the HighCourt 
in this case (vide Papanna Ootuda v. State 
of Mysore1 one serious infirmity about the 
impugned provisions was that whoever was 
holding the post in any of the institutions 
transferred to the University automati- 
cally ceased to be the Government 
servant. Even if the case was one where 
abolition of the post was involved, the 
law should have made provision for the 
determination of the employees in the 
cadre in question who would cease to 
be Government employees with reference 
to either the principle of ‘last come, first 
go’ or any other reasonable principle and 
given them an option to join the service 
under the new master instead of just trans
ferring all the employees who were then 
working in the institutions tothe Univer
sity. The impugned provisions were not 
rules dealing with the age of superannua
tion or compulsory retirement. Nor the 
case was dealt with on the principle of 
abolition of posts. The decision in this 
case takes its colour from the peculiar 
facts involved in it. One principle that 
may be deduced from this decision is that 
if a postisnot a special postandits incum
bent is a member of a cadre his rights 
as a member of the cadre should be con-
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“The abolition of post may have, the 
conseqaence of termination of service 
of a Government servant. Such termina
tion is not dismissal or removal within 
the meaning of Article 311 of the Consti
tution. The opportunity of showing 
cause against the proposed penalty of 
dismissal or removal dt es not therefore 
arise in the case of abolition of post. 
The abolition of post is not a personal 
penalty aga inst theGovernment servant. 
The abolition of post is an executive 
policy decision. Whether after aboli
tion of the post, the Government ser
vant who was holding the pcsf would 
or could be offered any employment 
under the State would therefore be a 
matter of policy decision cf the Govern
ment because the abolition of post does 
not confer on the person holding the 
abolished post any right to hold the 
post.”

31. The true effect of the decision in 
Molt Ram Beta’s case\ on the question of 
applicability of ArticleSll (2)of the Consti- 
tution to a case of abolition of post has 
been clearly explained in this case and we 
have very little to say anything further on 
it. Suffice it to say that the Molt Ram 
Beta’s case1, is no authority for the pro
position that Article 311 (2) would be 
attracted in such a case.

32. The above view was followed by 
this Court in State of Haryana v. Bes Raj', 
to which one of us (Murtaza Pazl Ali, J.) 
was a party. Khanna, J., speaking for 
the Court observed thus:

“Whether a post should be retained 
or abolished is essentially a matter for 
the Government to decide. As long 
as such decision of the Government is 
taken in good faith, the same cannot 
be set aside by the Court. It is' not 
open to the court to go behind the wis
dom of the decision and substitute its 
own opinion for thatof the Government 
or the point as to whether a post should 
or should not be abolished. The deci
sion to abolish the pest should,however,

sidered before deciding whether he has 
ceased to be a government employee on 
the abolition of the pest. It is likely that 
on such scrutiny the services of another 
member of the cadre may have to be 
terminated on its abolition or some ether 
members of the cadre mayhave tobere- 
verted to a lower post from which he may 
have been promoted to the cadre in ques
tion by hhe application cf the principle 
ofTastcome,firstgo’. If,however, where 
the postabolishedisa special post or where 
an entire cadre is aoolished and there 
is no lower cadre to which the members 
of the abolished cadre can reasonably 
be reverted, the application of this pn'nci- 
ph5 may not arise at ali. In the circum
stances, the petitioners cannot derive 
much assistance from this decision.

30. The question whether ArticleSll (2) 
would be contravened if a Government 
servant holding a civil post substantively 
lost his employment by reason of the 
abolition of the post held by him directly 
arose for consideration before this Court 
in Ramanatha Pillaiv. Stale oj Kerala1, Two 
points were examined in that case— 
(t) whether the Government ha a a right to 
abolisha postin a serviceand («) whether 
abolition ofa post was dismissal or removal 
within the meaning of Article 311 of the 
Constitution. The Court held that a 
post could be abolished in good faith but 
the order abolishing the post might lose 
its effective character if it was established 
to have been made arbitrarily, mala fide 
or as a mask of some penal action within 
the meaning of Article 311 (2). After
considering the effect of the decisions in 
Pan shotam lal Bhin^ra’s case'; Ghampaklal 
v. Union of India', Moti Ram Beta’s case4, 
SatishOhandra v. hnion of India6; and Shy am 
Lal v. State of O.P.', this Court observed 
in this case thus :
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a;s .already mentioned, be taken in 
:good faith and be not used as a cloak 
- o» pretence.! to terminate the services 
-of a 7person;holding that post. In case 
it isfcun d on consideration ofthefacts 

iof a case that the abolition of the post 
yvas qnlva device to terminate the ser
vices of an employee, the abolition of 

. the post would suffer from a serious 
infirmity and would ne liable to be set 
aside. The termination of a post in 
good faith and the consequent termina •

, ticn- of the services of the incumbent 
. of that post would not attract Article 

311.”

33. Before concluding our discussion 
on thisotopic, it is necessary to refer to 
a decision of the Jammu, and Kashmir 
High , Court in Abdul Kkaiih v. State oj 
jamma -and •Kashmir1, to which one of us 
(Murtaza FazI AH, J. as he then was), 
was a party in which the validity of the 
a-bolition of posts constituting the special 
police squad of the State of Jammu and 
Kashmir was questioned. In that case, 
the High Court while recognising the 
power of the State Government to abo
lish the posts and to terminate the ser
vices of the incumben ts of such posts held 
tha t, such action could be validly taken 
op1y subject to certain safeguards and 
in the the absence of any sveh safeguards 
the abolition was bad. The High Court 
.did not clearly spell out the nature and 
extent ,of safeguards referred to therein. 
'The'Hi^h Court relied on the words ‘sub
ject to certain safe^uards, on the abolition 
of 'posts* in th® passage ocurring in 
Parasf-otam Lai Dhingra’s case*, which is 
extracted above to reach the conclusion 
that unless the abolition of posts Was ac
companied by such safeguards, Article 
311 would be infringed. With respect> 
jt - should be stated that the High 
Court, did not notice that in another 
passage- in the same decision , which 
js also extracted above, the abolition of 
posts referred to therein was unquali
fied. In-this passage there is no reference 
to-any safeguards at all. Probably the

safeguards’ referred to in the passage 
in Parashotam Lai Dhiagar's case1, meant an 
abolition cf post« wbich was in good faith 
and not a pretence of abolition of a post 
resorted to in order to getrid of its incum
bent and the creation of the same post 
with a different form or name with a new 
incumbent. The ab_ve view of the High 
Court of Jammu and Kashmir is, how
ever, in conflict with the decision in Rama- 
natha PillaPs case * and-hence must be consi
dered as having been overruled by this 
Court. In modern administrations, it 
is necessary to recognise the existence of 
the power with the Legislature or the 
Executive to create oi abolish posts in the 
civil service of the State. The'volume 
of administrative work, the measures of 
economy and the need for streamlining 
the administration to make it more effi
cient may induce the State Government 
to make alterations in the staffing patterns 
of the civil service necessitating either the 
increase or the decrease in the number 
of posts. This power is inherent in the 
very concept of governmental adminis
tration. To deny that power to the Govern
ment is to strike at the very roots of pro
per public administration- The power 
to a bolish a post which may result in the 
holder thereof ceasing to be a Govern
ment servant ha's got to be recognised. 
But we may hasten to add that any action 
legislative or executive taken purusant 
to that power is alway s subject to judicial 
review.

34. It is no doubt true that Article 38 
and Article 43 of the Constitution insist 
that the State should endeavour to find 
sufficient work for the people so that they 
may put their capacity to work into eco
nomic use .and earn a fairly good living. 
But these Articles do not mean that every
body should be provided with a job and 
in the civil service ofthe State and if a per
son is provided with one he should not 
be asked to le^ve it even for a just cause. 
If it were not so , there would be no justi
fication for a small percentage of the 
population being- in Government ser
vice and in receipt of regular income and 
a large majority of them remaining out-
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35.' On a fair construction of the provi
sions of Article 311 (2) of the Constitu
tion and a consideration of the judicial 
precedents having a bearing on the ques
tion we are of the view that itis .not possi
ble to hold that the termination of ser
vice brought about by the abolition of a 
post effected in good faith.attracts Arti- 
qle 311 (2). An analysis of Article 311 
(2) shows that it guarantees to a person 
who is a member (f a civil service of the 
Union or an All India Service or a civil 
service of'1 State or holds a civil post the 
right to defend himself in any proceeding 
leading to his dismissal, remove 1 or reduc
tion in rank. It requires that in such a 
case an inquiry should precede any such 
action,atthatinquiryheshou!d be inform
ed of the charges against himand given 
a reasonable opportunity of being heard 
in respect of those charges. Where it 
is proposed after such inquiry to impose 
upon him any such penalty, such penalty 
may be imposed on the basis of the evi
dence adduced during such inquiry and 
ittshall not be necessary to give such per
son any opportunity of making representa
tion on the penalty proposed. The 
second proviso to Article 311 (2) of the
Constitution sets ouf the circumstances 
when that clause would)not applv. These 
provisions show that Artifcle 311 (2) deals 
with the dismissal, removal, or reduction 
in rank as a measure of penalty on proof 
of an act of misconduct on the part of 
the official concerned. This fact is em
phasised by the introduction of the words 
-an enquiry inwhich he has been informed 
of the charges against him’in Article 311 
(2) when it was substituted in the place 
of former clause (2) of Article 311 by the 
Constitution (Fifteenth Amendment) Act,

36. We have now to consider the -su 
sicn based on Article 14 of the Constitu
tion. This . aspect of the case has. to -be 
examined from two angles —(*) whether 
the step taken by the Legislature to abo- 
lish - the village offices-in question'is so 
arbitrary as to conflict with Article 14 of 
the Constitution and (it) whether unequals 
have been treated as equals by the 
Legislature.

-3". While'dealing with the first point it 
is to be observed that the posts of village 
officers which were governed by the 
Madras Act II of 1894, the Madras'- Act 
III of 1895 and the Board’s Standing 
Orders were feudalistic in character-and 
theappointmeristothoseposts were govern
ed by the law of primogeniture,/the 
family in which the applicant was Lorn, 
the village in which ne was born , and 
the fact whether he owned any property 
in the village or not. These factors arc 
alien to modern administrative service 
and are clearly opposed to Articles 14 and 
16 of the Constitution. No minim&m 
educational qualifications had been.pres
cribed.- It was enough if the applicants 
knew reading an d -writing- in 'the case .of 
some of th.em.- The posts wer not govern
ed by the regular service rules applica ble 
generally to all officials in the State ser
vice. Rightly therefore, the Admin i- 
strrtive Reforms Commission recofnme'nd- 
ed their abolition and reorganisation of 
the village service. The relevant part 
of the Report bf the Administrative .Re
forms Commission reads thus i :

1. (1964) 5 S.C.R. 683:-A.I.R. 1964
S.C. 600. " ,

2. 1969 Lab.I.C. 730, • .
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** Iho concept of service was conspicu
ously absent in this relationship. Vil
lage officers were part-time employees 
and.no.t subject to normal civil service 
discipline. They do not function from 

.public offices where they were expect
ed to receive people and transact public 
business. All accounts, survey and 
registry records were in their private 
custody. Villagers had to go to the 
residences of village officers and await 
the latter’s convenience for referring 
to public records or for getting extracts 
from them. This reduced the accessi
bility particularly of “high caste” vil
lage officers to the poor farmers of the 
“backward and untouchable” com
munities. Their emoluments for the 
part-time service, were meagre and 
appeared to be an honorarium rather 
than a living wage. Communications 
and living conditions in villages being 
difficult, subordinate inspecting offi
cers were dependent on the private hos
pitality of village officers during their 
official visits. These factors led to 
the village officers developing an atti
tude of condescension in their dealings 
with, villagers. Even though the heredi
tary principle was held to be unconsti
tutional recently, the members of 
their families still get preferential treat
ment, even if informally, in filing up 
vacant offices. In recent times, village 
officers' have generally ceased to 
be, leading and affluent ryots and are 
reduced to earn their livelihood largely 
through the misuse of their position.”

38. The problems involved in' the re
organisation of Revenue villages in 
Tamil Nadu were also discussed in the 
Report of Mr. S.P. Ambrose, I.A.S., sub
mitted to the State Government in 
January, 1980. In the course of the 
Report, he observed:

“4.2. Reorganisation of Revenue Vil
lages.— 4.2.1. In view of the consi
derable increases in the total beriz of 
villages, particularly those with exten
sive irrigated areas, new rules for the 
regulation and distribution of water in 
the project areas and in old ayacut 
areas, and the reduced work and res
ponsibilities of the taleyaris on account 

• of the increase in the strength of the

REPORTS—(supreme COURT)

regular police establishments the ncrms» 
for determining the strength of the vil
lage establishment^ laid down in B.P- 
Ms.No. 324, dated the 9th December, 
1910, read with B.P, Ms.No. 231, dated 
23rd February, 1921, no longer hold 
good.

4.2.2. The size of the survey villages 
vary widely; 477 hectares is the extent 
of the. smallest village and 20,947 hec
tares is the extent of the biggest vil
lage. In terms of population, the sma I- 
lest has a population of S3, while the 
largest has a population of 12,777. 
Even though survey villages have been 
grouped to form convenient revenue 
groups for purposes of village adminis
tration, the size of revenue groups also 
vary widely. With the increases in 
the area cultivated, area irrigated (both 
from Government and private sources! 
and the number ofpattas the workload 
in mostjvillages has increased considera
bly now. The question for considera - 
tion is whether a comprehensive exer
cise to reorganise the revenue villages 
iujo.convenientand viable village ad
ministrative units with reference to the 

existing work—load should be attempted 
and therafter to revise the strength of 
the village establishment by laying 
down fresh norms fcr determining 
its strength. This . will be a major 
administrative exercise. If convenient 
village administrative units with, more 
or less, equal work-load are to be con
sisted, several factors like area crlti- 
vated (gross and net), area irrigated, 
crop pattern, population, number of 
pattaoars and beriz have to be taken 
into account. Before this is attempted, 
the major policy issue is whether to 
continue the present part-time system 
of village officers or to have regular, 
transferable Government servants as 
Village Officers in charge of bigger 
administrative units as recommended 
by. the Administrative Beforms Com
mission.”

3.9, Having regard to the abolition of 
similar village offices in the neighbour
ing States of Karnataka and Andhra Pra
desh and the agitation in the State of 
Tamil Nadu for reorganisation of village
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service^it cannot be said that the deci
sion *to abolish the village offices which 
were feudalistic in character and anach
ronisms in the modern age was arbitrary 
or unreasonable. Another aspect of the 
same question is whether the impugned 
legislation is a colourable one passed with 
the object of treating the incumbents of 
village offices in an unjust way. A similar 
contention was rejected by this Court in 
B.R. Shankaranarayana v. State of Mysore1,in 
which the validity of the Mysore Village 
Offices Abolition Act (XIV of 1941) 
which tried to achieve more or less a 
similar object arose for consideration, 
with the following observations:

“(13) As pointed cut by this Court in 
- Cajapati Jfarayan Deo’s case*, the whole 

doctrine of colourable legislation resol- 
■ ves itself into the qvesion of compe

tency of a particular legislature to 
enact a particular law. If the legis
lature is competent to pass the 
particular law, the motives which 
impel it to pass the law are really ir
relevant. It is open to the Court to 
scrutinize the law+tb ascertain whether 
the legislature by device, purports to 
make alawwhich ,though in form appe
ars to be within its sphere, in effect 
and substance, reaches beyond it,

, (14) Beyond attempting the argument 
...that the impugned Act is a piece of 

colourable legislation, learned counsel 
for the appellant has not succeeded 
in substantiating his contention that 
the Act and the Rules made thereunder 
are merely a device for removing the 
present incumbents from their Office. 
The, provisions of the Act and the Rules 
made thereunder plainly provide for 
the abolition of hereditary village offices 
and make those offices stipendiary posts. 
The Act makes no secret of its intentian 
to abolish the hereditary posts.
(15) It is argued that even after abo
lition , the same posts are sought to be 
continued. . It is no doubt true that 
the names of the offices have not been

1. (1966) 2 S.C.J. 329: A.T.R. 1966 
S.C. 1571.

2. 1953 S.C.J. 592: 1954 S.C.R. 1: A.L
R. 1953 S.C., 375., , , :

nadu (Venhataramaiah, J.)

changed but there is a basic struc
tural difference between the posts that 
have been abolished and the posts £hat 
have been created. The posts created 
by the new Act are stipendiary posts. 
They carry salaries according to the 
grades created by the rules. -The in
cumbents are transferable and their 
service is pensionable. Different qua
lifications are prescribed for the new 
posts. From a’ consideration of the 
incidents attaching to the new posts 
it is clear that the old posts have been 
abolished and hew posts have been 
created and that the whole completion 
of the posts has been changed.

(16) The result is that in our opinion 
the impugned Act cannot be held to 
be a piece of colourable legislation and 
as such invalid.”

40. A learned discussion on all the points 
raised in the above case is found in the 
judgment of the High Court of Mysore 
in Honnalige Octtfda v. State of Mysore1, 
Hence the above contention has to b®j 
rejected.

41.. The next contention of the peti
tioner's which i? of some substance and 
which is based again on Article 14 needs 
to be examined here. It is seen from 
section 2 («) of the Act that the expres
sion ‘part-time village officer’ is defined 
^s follows:

“2 (<). “part-time village officer” 
means Village Headman (including 
Additional Village Headman), Village 
Karnam (including Chief Kama m 
and Additional Village K®roam) or 
Triune Officer a ppo in ted under:—
(t) the Madras Proprietary Estates’ 
Village Service Act, 1894 (Madras 
Act II of 1894) or the Madfas Here
ditary Village Offices Act, 1895 (Madras 
Act III of 1895) ;
(it) the Board’s Standing Orders;

(Hi) the Tamil Nadu Village Officers 
Service Rules,1970 or any other rules

l. A.'HR., 1964 My?.. 84,
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made under the proviso to Article 309 
- -of the Constitution ; or

(ip) any other law,

. but does not include Grama Kavalar, 
<. Grama Paniyalar and Pasana Kavalar.”

42. By section 3 of the Act, the posts 
held by the part-time village officers, as 
d£finedabove,areabolished. Asa conse
quence of the above provision not merely 
posts of officers appoin ted under the Ma d- 
ras Act No. II of 1894, the Madras Act 
No, III of 1895 an d the Board’s Standing 
Or.ders prior to 16th December, 1970 
but also the posts held by officers ap
pointed after that date under the Rules 
made under the proviso to ' Article 
309 , of the Constitution The
Tamil Nadu Village Officers Service 
Rules, 1970 or anyother Rule made by the 
■Governor have been abolished. It is 
argued that the abolition of posts of offi
cials appoin ted after 16th December, 1970 
under the Rules made under the proviso 

\&9 Article 309 of the Constitution is vio
lative of Article 14 of the Constitution. 
We have given our anxious consideration 
.to this submission. Any classification 
should satisfy two tests — (/) that there 
exists an intelligible differentia between 
those who are grouped together and those 

..who are not included in the group; and 
(ti) that there exists a reasona ble nexus 
between the differentia and the object 
for which classification is made. As stated 
'earlier the object cf the impugned legisla
tion is to abolish posts which were part- 
tjme ih nature and which had come into 
.existence under laws which were feuda
list^ .in character and to replace them by 
posts.held bv new incumbents who are 
recruited under it. Ihe question for con

sideration is whether the grouping toge
ther of the ^part-time posts mentioned in 

^section 2 («)of the Act is'unconstitutional. 
There is no dispute that up to 16th 
December, 1970, all appointments to 
village offices were being made under the 
two Madras Acts referred to above and 
the.Board’s Standing Orders on the basis 
of ftcctors dealt with above. But after 
16th December, 1970, recruitment was 
beingmadein accordance with the Tamil 
Nadu Village Officers Service Rules, 1970. 
By the said Rules a new service of part- 

•tjme village officers was constituted. .Rule

5 thereof prescribed the minimum edu- 
cationaJ qualification and the tests which 
an applicant had to pass to be eligible 
for being appointed. The Rules fixed 
the age of svjpcrannuation at 55 years. 
But even under these'Rules, the persons 
who were appointed were part-time vil
lage officers who were paid a fixed amount 
every month by way of remuneration. 
The nature cf duties performed by theip 
and the. responsibilities' they had to dis
charge were also the same. The posts 
held by them were non -pensiona ble posts. 
Under the Act and the Rules framed 
thereunder1, the village administrative 
officers to be appointed are to be recruit
ed directly. No person shall be eligible 
for appointment to the post of a village 
administrative officer unless he possesses 
the minimum general educational quali- 
-flcation referred.to in rule 12- (2) (i) of 
Part II of the Tamil Nadu State Sub
ordinate Service Rules and prescribed in 
Schedule I to the said Part II. Every 
person a ppoin ted to the posthas within a 
eriod of one year fromthe date; on which 
e joins duty to undergo the ■ training 

and pass the tests prescribed by rule 9 of 
the Rules made under the Act. Every 
person appointed as a village adminis
trative officer is liable to be transferred 
from one place to another. The age of 
superannuation is fixed at 58 years. The 
said posts are no longer part-time posts and 
the holders thereof are full-time Govern
ment officials entitled to draw salary every 
month in the scale of Rs;850-l0-420-l 5-600 
and other allowances and these 
posts are pensionable posts. It-is also 
to be seen fromthe recommendations of 
the Administrative Reforms Commission 
and ,other materials placed before us that 
the revenue villages will be.reorganised 
so as to form viable administrative units 

■ which would require the servicesofa whole
time village administrative officer. The 
area under a. village administrative officer 
is much larger than many of the existing 
revenue villages. When such reorganisa
tion of the village administration is con
templated, it wt uld not be possible to 
allow charges of diverse sizes to continue 
to remain in any partof the State of Tamil 
Nadu., In these circumstances, even 
though the village officers appointed after 
16th December, 1970 are in.a-way ■diffe- 

• rent from the village-.officials appointed



to Andhra Pradesh or Madras shall 
if he is not already serving therein, be 
made a vailable for serving in that State 
from such date as may be agreed upon 
between the two State Governments 
or in default of such agreement, as may 

■ be determined by the Central Govern
ment.

(4) Nothing in this section shall ,be 
deemed to affect, after the appointed 

-day, , the operation of the provisions 
of Chapter I of Part XIV of the Consti
tution in relation to the determina
tion of the conditions cf service of per
sons serving in connection with the 
affairs of Andhra Pradesh or Madras:

Provided that the conditions of service 
applicable immediately before the'ap
pointed day to the case of any person 
provisionally or finally allotted to 
Andhra Pradesh or Madras under this 
section shall not be varied to his dis
advantage except with the’ previous 
approval of the Central Government.

(b) The Central Government may at 
any time before or after the appc in ted 
day give such directions to either State 
Government as may appear to it to be 
n ecessary for th e purpose of givir g effect 
to the foregoing provisions of this 
section and the State Government 
shall cdmply with si ch directions.”

44. The answer of the State Govern- 
‘ment to the above contention is that the 
petitioners in these petitions are not allot
ted under section 43 (2) of the abovesaid 
Act to the State cf Tamil Nadu and hence 
the proviso to sub-section (4) section .43 
is not applicable. The petitioners have 
not shown any such order of allotment 
under section 43 (2). Hence the pro-- 
visp to sub-section (4) of section 43 is not 
attracted. Under section 43 (4) cf the 
abovesaid Act, the State Government 
is entitled to deal with all the officials 
in theareas transferred to them in accord
ance with Chapter I of Part XIV of the 
Constitution. The above. contention is 
therefore, rejected.

45- In the course of the hearing, on a 
suggestion made by the Court, the learn
ed , Attorney-General filed a memoran
dum which reads as follows:

I] RAjlNDRAti t). STATE Otf TAMlt

prior to^that date, they too cannot be 
equated with’ the new village administra
tive officers who will be appointed under 
the Act and the Rules made theieunder.- 
It cannot, therefore, be held that Article 
14 of the Constitution has >been violated 
in abolishing the posts held by those ap
pointed after 16th December, 1970.

I
43. The petitioners in Writ Petitions Nos, 
6191,6355 and 6356of 1980 who are hold
ers of village offices in Tiruttani Taluk 
andPallipatu area have questionedthe im-

Eugned Act on the ground that the State 
egislature could not pass the law with

out the previous approval of the Central 
Government as required by. the proviso 
to sub-section (4) of section 43 of the 
Andhra Pradesh'and Madras (Alteration 
of Boundaries) Act, 1959 (Central Act lyi 
of 1959). The area in which these peti
tioners were working as village officials 
•forms part of the transferred territories 
transferred from Andhra Pradesh to Tamil 
Nadu under the aforesaid Act. Their 
contention is that since they were working 
as village officials in the said area prior 
to the commencement 0f the abovesaid 
Act, the conditions of their service could 
not be altered to their prejudice without 
obtaining the previous approval of the 
Central Government. Section 43 of the 
Andhra Pradesh and Madras (Alteration 
of Boundaries) Act, 1959 reads :

“43. Provisions relating to services— 
(I) Every person, who immediately 
before the appointed day, is serving 
in connection with the affairs of Andhra 
Pradesh or Madras shall, as from that 
day,, continue so to serve, unless be is 
required by general or special order of 
the Central Government to serve provi
sionally in connection with the affairs 
of the other State.
('■') As soon as may be after the appoint, 
ed day, the Central Governmen t shall, 
by general or special order, determine’ 
the State to which every person provi
sionally allotted to Andhra Pradesh or 
Madras shall be finaly allotted for 
service and the date from which such 
allotment shall take effect or be 

. deemed to have taken effect.

1,3) Every person who is finally allotted 
tinder the provisions of sub-secticn. (2)
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** AU the erstwhile Village Officers who 
possess the minimum general educational 
q&alification as required under the 
Abolition Act and irrespective of their 
age (but subject tc the role of retirement 
framed under the Abolition Act and the 
Rules framed thereunder) will be screen
ed by a Committee to be appointed 
by the Government. They need not 
make any application and they neednot 
also appear for any test conducted by 
the Tamil Nadu Public Service 
Commission for- the pest of Village 
Administrative Officer. Guidelines to 
the Committee will be as follows :—

(1) Punishment.

(2) Physical condition.

All the persons selected by theGommit- 
tee will be appe inted by the competent 
authorities and relaxation in respect 
of age will be given. The'' will be 
new appointees under the Abolition 
Act and will be governed by the pro
visions of the Act and the Rules made 
thereunder. Compensation will not 
be available to those who are so 
appointed.

The remaining vacancies will he filled 
up from among the candidates already 
selected by the Tamil Nadu Public Ser
vice Commission.”

46. After the above petitions were filed 
under the interim orders passed in these 
cases all the officials involved in these 
cases are being paid the honorarium 
by the State Government. Those who 
fail in these petitions would have become 
liable to repay the amount which they 
have thus drawn in excess of the compensa - 
ticn , if any, they may be entitled tc. 
It is submitted by the learned counsel for 
the State of Tamil Nadu that the State 
Government will not take steps tc recover 
such excess amount. The above state
ment is recorded.

47. The attitude displayed by the State 
Government in filing the memorandum

referred to above and in making a state
ment to the effect that the amouSt-paid 
pursuant to the interim orders in excess 
of the compensation payable to the village 
officials concerned will not be recovered is 
a highly commendable one and we record 
our deep appreciation for the lauda ble 
stand taken by the Government.

48. It was, however, strenuously urged 
by Shri R.K. Garg, that those who have to 
vacate the posts would be without any 
work and some ofthemhave large families 
and that compensation, if any, payable 
to them is very inadequate. He urged 
that it was the duty of the State Govern
ment to make adequate provision pur
suant to Article 38 and Article 43 of the 
Constitution. These Articles are in Part 
IV of the Constitution. They are not 
enforceable by the Courts but they are 
still fundamental in the governance of 
the country.

49. The nature of the relationship that 
exists or ought to exist between the 
Government and the people in India is 
different from the relationshipbet ween the 
ruler and his subjects in the West. A study 
of the history of the fight for liberty that 
has been going on in the West shows that 
it has been a continuous agitation of the 
subjects for more and more freedom from 
a king or the ruler who had once acquired 
complete control over the destinies of 
his subjects. The Indian tradition or 
history is entirely different. The atti- 
tude of an Indian ruler is depicted in the 
statement of Sri Rama in the Ratnayana 
thus :

(Ramayana JJT.jQ-S)
(Rshatriyas (the kings) beai the bow 
(wield the power) in order to see that 
there is no cry of distress (from any 
quarter).

50. The duty of the administrator, there
fore, is that he should promptly take all 
necessary steps to alleviate the suffer
ings of the people even without being 
asked to do so. While attending to bis

o^
 •
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SOCIAL WORK AND THE DELIVERY 
OF LEGAL SERVICE IN INDIA.
By

\

K. S. Mahalingaii, Advocgte, Madras.

Though the basic objectives of lawyers and 
social workers are said to be the same, i.e., 
doing service to Society, social workers in 
Lidia share with the general public much 
ignorance about lawyers and carry with them 
much distrust of lawyers. Thus there is a 
dash of objectives in their basic approach 
towards clients’ needs.

■ In India, sodal workers develop ways of 
/ circumventing legal problems, rendering the 

.solution for the problems of the public or 
clients more bleak.

No doubt a solution other than a legal solution 
to the problems of the clients may suit their 
cases since legal answer in any particular case 
need not necessarily be the best. For example 
the client may like to settle the issue and 
avoid legal process and be willing to refer 
the matter to the Legal Aid Board, who can 
tackle the job more effectively as an institution ; 
or to refer an evicted family to a Housing 
Board; or a person dismissed from service 
to the Employment Exchange, who are sup
posed to do the sendee assigned to them 
effectively under statutory control. The 
clients may well be satisfied with such non- 
legal solution and avoid Court proceedings. 
This is due to the fact that in India legal 
solution through Court of law is often slower, 
time-consuming and more expensive to achieve. 
Sodal workers are not consdous of the whole 
range of choice and the likely outcome of 
various types of problems confronting the 
dtizens or clients and hence they are ill equip
ped to assure the best type of solution to 
them.

Some particular points may be touched briefly 
having a bearing on future relationship be
tween lawyers and sodal workers:

(1) Sodal work training, both courses and 
in-servioe should pay more attention to pro
fessional and general law.

(2) Information about law, legal aid, and 
the social security system must be readily 
available and up-to-date.
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(3) Social workers must be recruited from the 
members of the legal profession who have 
the necessary legal knowledge and back
ground.

(4) Consideration could be 'given to inte
grate the Department’s Legal Studies into the 
structure of the Department i.e., Bar Council 
and Legal Aid Clinics run under State Govern
ment patronage.

(5) Legal aid sendee personnel should have 
contact with solidtors to facilitate referral to 
a solidtor.

With the advent of Tamil Nadu State Legal 
Aid and Advice Board with its 127 centres, 
functioning at all levels, all over the State, 
comprising District Committees, Taluq Com
mittees and Legal Aid Centres under the 
administrative control of judidal officers run 
and equipped with retired judidal officers and 
Court derks at present perhaps with the 
lawyers of their choice, besides safeguarding 
the public interest by sponsoring their case 
before the judidary, can absorb and put into 
service the members of the legal profession 
who undoubtedly have sufficient knowledge of 
law, train (them, and recruit them to imple
ment the sodal service through legalised pro
cess. There is no comprehensive code for 
legal aid at present in India. Parliament is 
yet to enact legislation in this respect. I am 
sure that the Tamil Nadu State Legal Aid 
and Advice Board formed under the Socie
ties Registration Act with noble object will 
have no dearth of resources in funds or legal 
personnel to mobilise on a state-wide front to 
cater to the needs of the citizens who deservp 
legal aid, always remembering that there is no 
quid pro quo as far as the receipients are con
cerned. As pointed by Mr. P. Ramakrishnan, 
Chairman, Tamil Nadu State Legal 'Aid and 
Advice Board, in one of his articles published 
in ‘Equal Justice’, the official journal of Tamil 
Nadu State Legal Aid and Advice Board ‘a 
great deal is dependent upon the strategy relat-1 
ed to local conditions, the personnel to be 
chosen, as instrument and the disinterested 
dedication of those in-charge to the goals to 
be achieved.



42

REMEDY WOR§E THAT THE MIS
CHIEF; NEEDLESS COST OF LITI
GATION; A REPRESENTATION.

By

S R. Balasubramanian, Advocate, Tahjore.

■The former rule was that printed copies of 
the judgments under appeal should be applied 

, for and-issued and supplied for filing appeal 
Now to-remedy the delay in getting printed 

’ copies and.the cost involved,' the High Court 
has dispensed with supply of printed copies 
for. appeal. But a more costly process has 
been introduced. Now along with the original1 
certified copy of the judgment under appeal; 
four typed copies on blue paper one side only 
together with as many typed copies of judg
ment as there axe respondents have to be 
supplied. What the appeal Court is going 
to do except in regard to division bench cases 
of the High Court—with 4 more copies of the 

_ lower Court judgment- is not quite apparent.

[1983

Blue paper in the market is prohibitively costly 
and to get .so many copies typed cffits. more 
than the original printing charges..

If spare copies as per rules are applied for, 
by any party how to furnish the spare copies 
is a problem.

The new rule which proposed to remedy the 
former evil has become more expensive, than 
the former, and has to be amended and suit
ably altered1. Once certified copy of the judg
ment under apeal is filed, no further copies 
need 'be called for in appeal The respondents 
may to made to purchase their own copies 
from the lower Court as appeal is only a 
continuation of the trial and one interested 
in supporting the impugned lower , Court judg- ‘ 
ment must enable himself at his own cost to ' 
get the requisite copies. It is submitted that - 
the matter requires consideration by rthe High 
Court.
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