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MR. JUSTICE RAJAGOPALA AYYANGAR’S RETIREMENT.
Mr, Justice Rajagopala Ayyangar has retired after a tenure of just over six years 

on the Bench.' It looks as if it was only the other day that, he became a Judge, but 
the march of tune has been relentless and the services of an able Judge will no longer 
be available to the High. Court. When he was raised to the Bench in 1953 it was an 
■obvious choice. No other person in recent time was so richly or so abundantly equip
ped as he was for the discharge of the duties of his high office. After a bright career 
at the Law College he was apprenticed to the late Mr. T. R. Venkatarama Sastriar. 
■His close association with leaders like him and Sir Alladi Krishnaswami Aiyar in 
• many noteworthy and important cases brought to him valuable experience and enabl
ed him to acquire proficiency in the different branches of the law. It was also res
ponsible for his interest in and intimate contact with Constitutional Law resulting 
in his writing an .able commentary on the Government of India Act, 1935. He 
built up a good practice both in Madras and in Delhi and appeared on many occa
sions both in the Federal Court and later on in the Supreme Court. Thorough 
grasp of facts, arguments packed with close reasoning, and sober and lucid presen
tation marked his advocacy. His temperament and character also were such as to 
fit him for the post of a Judge. He had patience, courtesy and reserve. When
therefore he was elevated to the Bench his appointment was widely acclaimed.

\

Mr. Justice Rajagopala Ayyangar has fully justified the expectations. His 
judgments make cogent and lucid reading. In Thangavelu v. Commissioner of Police1, 
he pointed out that the running of a_ brothel is not a use of property guaranteed by 
■the Constitution, nor is it a business' the right to carry on which, is guaranteed by 
Part III of the Constitution ; that a license is granted to carry on a business within 
the law, and where the law is transgressed in the manner of running the business, it is 
the inherent right of the authority granting the license to cancel it. In Abdul Ghajfoor 
■Sahib v. Election Commissioner2 he laid down that an Election Tribunal has no jurisdic
tion to declare a. person who obtained a minority of votes as duly elected, without 
a finding that the majority of votes, of the returned candidate are invalid. In C.D. 
Venkataraman, In re3, he declared that the existence of an alternative remedy does not 
bar jurisdiction under Article 226 and that what counts is its reality, adequacy and 
■effectiveness. The learned Judge was fully alive in his judgments to the need to 
apply the law with reference to the spirit of the times and the changing facets of life 
-and not in a dull or mechanical way. In Sowidararaja Iyer v. Sub-Collector4, he observed 
that in determining whether a- restriction imposed on the right to hold and enjoy 
property by a statute is reasonable, the antecedent history is certainly relevant in 
considering what society considers proper,and therefore what the legislature could 
treat as reasonable, and that the economic pattern envisaged by the two five-year
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' plans could also be justifiably regarded. In Abdul Kkader v. Messrs. Consolidated Coffee■ 
Estates Ltd.,6 he held that the industrial law has to function on the framework and 
basis of a social order which in great part rests on the sanctity and enforceability of 
obligations freely and voluntarily undertaken, that it is wrong to assume that before* 
the Industrial Tribunals the obligations.of the employers alone exist and that it is a 
tabula rosa so far as the workmen are ^concerned, and that the proper approach is to 
proceed on the basis of contractual obligations relieving the workmen of their strict
ness where the result achieved would-be harsh and one to which the workmen would, 
not have agreed had'they been- in a position to .bargain on- equal terms with the 
employer. The learned Judge’s expositions are vivid and marked by realism. In. 

-Mysore Spinning and .Manufacturing Co., v.,Deputy Commercial. Tax. Officer*, he said; “An 
unconstitutional law has a factual existence but is frozen and is incapable of enforce
ment by reason of its contravening the Constitution. When, however, the constitu
tional ban ceases to operate and the fetters, whose existence rendered that law mori- 
"bund, are removed, the law" wHiShTKereTdf e was,- 'so to speakj in:a state of hibernation 
springs into activity”.. In some of his judgments scholarly elucidations on various, 
matters are to be found; Thus i^amorin of Calicut v,- Estate Duty Controller1 contains 
a learned analysis' of the position of a sthani in Malabar, and Nar.ayanaswami Naidu v. 
Krishmmurthi8, constitutes a highly informative exposition on.the development of 
public corporations and their powers.

Mr. Justice Rajagdpala Ayyangar’s judicial work has-in a large measure been 
concerned with writ matters, taxation and company law problems, and constitutional 
questions. In every branch of the law the learned Judge has been equally at home.. 
The worth of a Judge .is really measured by-the good-will he has been able to gain 
from the Bar and the satisfaction he has been able to give to its members by the quali
ty of his judicial work and the manner in which he has functioned as a Judge. Judg
ed by such a test, it may, with, confidence, be stated that Mr.- Justice Rajagopala 
Ayyangar has done well. He is still vigorous and very alert and can give many more 
years of valuable service in whatever sphere of work he is called upon to serve. It is- 

’to be hoped that his services will be fully availed of and utilised.

SUPREME COURT’S OBSERVATIONS ON 
S. 162, CRIMINAL PROCEDURE CODE

Need for urgent Amendment
By

N. Ramaswami Iyengar, b.a., b.l. Advocate,, Madurai.
The Judgment of the Supreme Court in T’ahsildar Singh v. State of Uttar Pradesh1^ 

■has by a majority of four Judges against two held that questions,-relating to omissions 
in the statements recorded during investigations by the Police Officers should not be- 
put in cross-examination under section 162, Criminal Procedure Code and they have 
given three instances of exception in which by fiction-such omissions can be .deemed 
to form part of the recorded statements for which they have added three illustrations. 
The majority of Judges have definitely ruled out other omissions even if they relate 
to relevant and vital particulars. On the other hand, the two dissenting Judges have 
definitely held that “relevant and material omissions amount to-vital contradictions- 
which can be established by cross-examination and confronting - the witness with 
his previous statement—we cannot see why a question of the nature of cross- 
examination regarding, an omission with respect to a matter which the witness omit
ted to make in his previous statement and which if made would have been recorded 
cannot be made—Not only is it the right of the accused to shake the credit of tho 
witness but it is also the duty of the Court trying an accused to satisfy itself that the

K
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witnesses, are reliable. . If the section is construed too narrowly the right it confers 
will cease to-be of any real protection to the accused and the danger of its becoming 
an impediment to effective cross-examination on behalf of the accused is apparent.”

t

Incoming to-their conclusion the majority of Judges held that in section 145 of 
the Evidence Act, clause (2) alone applies with reference to section 162 of Criminal 
Procedure Code while the dissenting Judges assert that both the clauses of section 145 
of the Evidence Act would apply. It is submitted that in actual practice in Madras,

■ questions relating to omissions on vital matters have been normally permitted hitherto- 
and I may also add that the specific question concerned in the present case namely 
whether the witness had stated before the police about the presence of gaslight 
at the scene may have been allowed just as the Allahabad High Court had also held 
in this case. It is evident that the existence of a gaslight is an important piece of 
evidence to prove the possibility-of clear and definite identification by witnesses to the 
occurrence during night and the investigating officer who is not a mere “machine” or 
a “dictaphone” should consider the existence of a fight as a vital and relevant fact and 
therefore question the witnesses abouThow'Ee'could identify the assailants and if the- 
witnesses had given an answer it should have been recorded in the statement given 
by witnesses. The- absence of' such a statement -should’ necessarily mean that the 
witnesses did not mention it during investigation and though such an omission cannot 
come within the meaning of the word contradiction as now decided by the Supreme 
Court, it has to-be recognised that there should be created a legal basis for putting 
such vital’ questions in the interests of justice and for benefit of the accused. An 
amendment by adding another proviso, to section 162, Criminal Procedure Code, for 
permitting questions- relating to omissions on relevant and vital matters can alone 
statisfy the need. -

The dissenting Judges while holding that both the clauses of section 145, Evidence 
Act, would apply and also that omissions relating to vital matters should be permitted,, 
say that in the present case, the form in which the questions were put was not correct. 
They observe that the witness should be told what he had' stated to the police and 
asked to explain the omission in order that what is . elicited may be a contradiction. 
I respectfully submit that there is a danger in certain cases when the witness is told 
what he has said. In a case where there are two accused charged with having stab
bed the deceased each once, and the witness has spoken of A-i alone to the police 
and now speaks of A-2 alone, if what he has said to police about A-i is asked it will 
be detrimental to A-i and the witness may add about A-i also in evidence. What 
is absolutely necessary for A-2 is only to establish that implication about him is a. 
later development. It is submitted that questions should be permitted to elicit an 
answer that the witness did not mention about A-2 to the police. The investigating- 
officer has to be questioned whether the witness told him about A-2. If it is a matter 
of vital importance, the investigating officer has to admit that the witness did not say- 
so as indeed he should say with respect to A-2. It is for the Court to decide as to 
which is vital and relevant and which not; The contradictions between the statements, 
'of the witness and investigating officer should be permitted to be elicited irrespective 
of whether the evidence of the witness is ipso facto a contradiction to what is actual
ly found in the recorded statement. Questions should be permitted to establish a 
contradiction. The theory of three instances added by way of fiction may, it is sub
mitted, give rise to difference of views in practical application. It cannot be denied 
that omissions on relevant and vital matters should be permitted for a just decision in 
the case. The prosecution may also be in a disadvantage under the present judg
ment by their not being able to avail themselves of the new amendment by putting 
questions to prosecution witnesses when some of them turn hostile and give answers 
deliberately to help the defence leading to private defence or even alibi.

I wish to state that statements are now being recorded in the first person an<i as 
far as practicable in the language of the witness. The investigating officers fere 
taking care to elicit important details and hence there will be no prejudice caused by 
omissions being elicited.
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. It is submitted that one cannot question the legality of the judgment and on the 
-facts of this case there cannot be a different finding. The non-admission of the 
■questions has not prejudicially affected the accused in this case but the far-reaching 
consequences in applying the principles laid down therein in practical conduct of 
•cases have to be considered by the legislature and in view of the emphatic expression 
of opinion by the two dissenting Judges taken along with what has been the invariable 
•practice all these years, it is submitted that an amendment by way of addition of a 
proviso to section 162, Criminal Procedure Code, should be added to the effect that 
.nmisginns on relevant and vital matters shall be permitted to be elicited during cross- 
examination.

I humbly appeal to the Government and individual members of the Parliament 
to consider the puggestion and enact the necessary amendment for the purpose 

■of rendering justice. A quick move is necessary since it is a matter of great 
Importance in the trial of all criminal cases every day.

LEGAL PRACTITIONERS BILL, 1959.
Joint Committee’s Press Communique.

The Joint Committee on the Legal Practitioners Bill, 1959, met under the 
Chairmanship of.Shri C. R. Pattabhi Raman, M. P., on Friday the 18th‘Decem
ber, 1959 and decided that Bar Councils, ass9ciations and individuals desirous of 
submitting memoranda on the Bill for the consideration of the Committee should 
send 55 copies of each memorandum so as to reach the Secretary, Lok Sabha 
.Secretariat, Parliament House, New Delhi, on or before 15th January, 19B0. 
The Bill was -published in Part II, Section 2 of the Gazette of India, Extra
ordinary, dated the 19th November, 1959. ,

The Committee will meet next on January 25, i960.



-'THB!'riAbi&tS-' iKw'/oMnal.

SRI K. VEERASWAMI.

§

Judge-designate of the Madras High Court.
Sri *L*1 Veera&wami;Advocate'find 'Government ^ Pleader, > Mad£as!| j-Has been 

appointed as a permanent Judge of the Madras High Court and he will be assuming 
charge of Iris hew office in the'i^iir.d'we^k of-February, i 969.; / Itis a signal'honour 
comerfed oh Him," ih^ tecbghitibn' o|" his.'merit, of which ' He and the'* younger 
generation of the Bar could" feel legitimately proud".' ‘ ' ' " ’ ‘ ' --1' lh

v v ;; rj,./'! V •’ ' j;.' rri S';- I vj; r/‘ ,, v
fBorn ip jgiq-j.jn a traditional, family of agriculttutfet^landowners, he graduated, 
from, the, Aiperican College, Madurai, and passed out,"of, the’Law .College,’Madras, 
in; £940/; He served hLpppr.epticeship under' Sri;^,.Rajah,Iyer,-,a leadirjgmerdbyr. 
of . the Madras Bar , and continued to work ns, his junior, after enrohhehf as" an 
Advocate jhx ,51941, : till, -the .latter- retired , as Advocate-General of Madras in the 
middle of 1950. ..Towards the closq of 1953,-,he was appointed,Assistant Goveiinpent 
pleader, Madras and became Additional Government Pleader in 1957, and in July,
1959, h4 was appointed Government-■‘Pleadtef,''Mhdfas'h' ; e vjRA .
• 1.! i -.o jj.v: v vij .•T ... ■ vq '^3;!*!, ri

Almost from the commencement of his career as a .lawyer; S ri Veeras warn!Lad a
commendable practice and had all the training arid equipment that paved'die'why1 
td his present: appoihtnxent.- rlplirmgyh^ \york;as Assistant .Government
Pleader : and latfer as,AddififpnaL GovernmentP{eader he;had the unique ppppptppity| 
of‘getting, thoroughly familiar -wifii-almost. all the, statutes,., rules and orders...ap<j” 
ofhhandling!a, variety, of cases,--.known; for their. .compj[c$.facts .rangl^iiip^^arj^ 
of law. It could truly be said that he has almost grown with; jhp deyelqpy 
ment of the law in several fields, like Constitution, Sales-tax, Motor Transport, 
Municipal and Local Bodies and several othef ihajoi 'arid;i:ttiin6r stMites, 
Appearing as he did on behalf of the State in several writ proceedings that marked 
the immediate post-Gonstitution period, he has probably handled more cases, both 
complex and varied, than any other. He could almost repeat from memory the 
history of many of the recent statutes, how they were shaped or re-shaped in the 
course of years, and we are sure this hard and great experience will stand him jn 
good stead in his present assignment.

Courteous and polite, almost to a fault, Sri Veeraswami is never known to 
have been harsh to any one. Soft but firm in his voice his advocacy was incisive 
and successful. In his conduct of cases on behalf of the State he believed that 
success is what success does and was never anxious to win a case on technicalities 
or quibbles. He was fair to the adversary and met all the points in controversy 
in an atmosphere of understanding and appreciation, which endeared him at once 
to the Court and to the opposing counsel.

Being of a reserved disposition and devoting his whole time to the study of law, 
Sri Veeraswami was not seen much in public. Though a member of several clubs 
and associated with a number of institutions he would not be in the group unless 
under the compulsion of his friends and associates. When in company he is a 
good mixer and-an entertaining conversationalist. .

With his training and study, the wig of a Judge will sit lightly on his hijad and 
we join the large number of his friends and well-wishers in offering him our felici*. 
tations on the honour and recognition conferred on him, and wish him all success.
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LATE SIR LIONEL LEACH.

We learn with deep sorrow that Sir Alfred Henry Lionel Leach, former Chief 
Justice of the Madras High Court, passed away on 26th January, 1960, at the 
age of 76.

Members of the Bar and the Bench of the Madras High Court, most of whom 
would be knowing the late Sir Lionel Leach personally, would feel that they have 
lost a great personality. During the decade when he was the Chief Justice of 
Madras he has exhibited his great powers of administrative and judicial abilities 
and has left impressions of his stewardship of the High Court.

Son of an English Barrister Sir Lionel was called tothe Bar in 1907 and practised 
as a Barrister for over twenty-five years when he was appointed a Judge of'.the 
High Court at Rangoon. He came to the Madras High Court as its Chief Justice 
in 193 which post he.occupied with dignity and efficiency till early 1947. Later 
he became a member of the Judicial Committee of the Privy Council.

Tall and well built with sharp features, with a voice that commanded respect 
and a bearing that instilled deference, the late Sir Lionel will be remembered as one 
of our most impressive Judges. Almost everything about him, his stately deportment, 
measured steps, steady and resonant voice, full and complacent posture, measured 
conversation, sharp, and almost stern look made him a Chief Justice every inch as 
his Lordship Chief Justice Rajamannar pointed out in his reference. The first 
Court was looked upon as the sanctum sanctorum during his period and even 
eminent lawyers would think not twice but many times before entering his Court 
unless they were fully prepared and equipped to argue the case. Himself being 
meticulous in every detail he expected the Bar to be thorough and efficient and 
keep up to its high traditions both in advocacy and professional conduct.

The reported cases in the volumes of the Law Reports would bear ample testi
mony of to his Lordship’s abilities as a Judge. His judgments were marked by 
their analysis of thought and clarity of expression. He laid down the principles of law 
without any ambiguity or scope for controversy in the application of precedents. 
While hearing arguments his Lordship would wade through and pass all minor 
aspects of a case and come to the crux of the problem. Like an expert athlete who 
would lightly pass by smaller hurdles and reserve his energy to get over the final 
hurdle his Lordship would at every stage settle the ‘common ground’ before taking 
the plunge to ransack the controversial issues of facts or law.

His Lordship had great admiration'for the Madras Bar and was considerate to 
the junior members of the Bar who had made a thorough preparation of their briefs 
and made a sincere effort to argue a case before him. The present generation of the 
Bar and Bench in Madras would remember him as an able independent and impar
tial Judge who has done a real service to the Judicial administration of the State in 
all its aspects. - •

A reference to his demise was made by Hon’ble Sri P. V. Rajamannar, Chief 
Justice, sitting with Sri Jagadisan, J., in the First Court on 1st February, 1960/ when 
the Registrar, the Advocate-General and the members of the Bar were present. The 
Court was adjourned for a short time in memory of the late Chief Justice. •

May his soul rest in peace. '
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THE MADRAS INAMS ASSESSMENT ACT (XL OF 1956).

A Critical Note
By

A.S. Kuppuswami, Advocate, Tirunelveli.
There are four major defects in the Act. They deserve examination along with 

the requisite remedies for the same. The Act is a fiscal Act. It empowers the State 
Government to levy full assessment on all surviving Inam areas in the State, subject to 
specific exemptions. Vide i.e., .charging section 3 (1) which makes all Inam lands 
liable to assessment and the definition of the term “ Inam land ” in section 2 {d) of 
the Act. The defects are as follows :

Firstly.—Sub-clause (it) of the definition of “Inam land” (section 2 (d) (enacts 
that the term does not include “any ryoti land, that is to say, any cultivable land in 
an estate held by a person other than the. landholder”. The implications of this 
exemption deserve examination. In positive terms, it means that iif “Estate” inam 
villages, lands held by landholders as distinguished from ryots’ holdings are alone 
liable to assessment. The State Government has thus to decide, at the outset, in 
reference to every piece of occupied cultivable land in “Estate” inam villages, whe
ther the land is the landholder-inamdar’s private land or ryot’s ryoti land. This raises 
an issue of title. The issue covers a wide field. It covers all the surviving inam 
villages which are “Estates” as defined in section 2 {d) of the Estates Land Act (I of 
1908).- There are as many as nearly 1580 surviving inam villages in the Madras 
State. They are the so-called “ 1936-Inam villages” which lie outside the Estates Land 
(Abolition and Conversion into Ryotwari) Act (XXVI of 1948). With some excep
tions,—they are all of them “Estates ” under the Estates Land Act (I of 1908). The 
determination of any inam area as Estate or otherwise is provided for in the recent 
Madras Estates (Supplementary) Act (XXX of 1956). Another recent'Act (XXIX 
of 1956) which is an amendment of the Madras Estate Land (Reduction of Rent) 
Act (XXX of 1947) provides for a final judicial decision of the issue as to whether 
the lands covered by the statutory rent-fixing orders under the Act (XXX of 1947) 
are Inamdars’ private lands or ryoti lands. These lands, however, cover only a 
small portion of the cultivable occupied villages in the “Estate” Inam villages. 
In regard to the remaining lands, the issue as to Inamdar’s private lands or ryoti is 
still open. In the main, it is in serious dispute. A satisfactory solution of the issue 
is necessary for finding, at the outset, whether the lands in “Estate ” village are 
in law liable to assessment. Does the new Act provide such a solution ?

Issue of Private or Ryoti under the Act.

Strangely enough, neither the Act nor the statutory Rules under the same make 
any express provision for any enquiry into or any decision of the above issue. But 
such a power is necessarily implied in the power to levy assessment under section 3 
of the Act. The State Government has jurisdiction under section 3 to levy assess
ment on/Inam lands as defined in the Act. Before exercising this statutory power, 
the preliminary issue arises as to whether the concerned land is-Inam land as defined 
in the Act. It is settled law that the statutory authority has “an incidental power or 
jurisdiction to determine” the preliminary issue. See Srinivasa Ayyangar v. Revenue 
Court, Tanjore1. The preliminary decision is, however, an executive decision for the 
purpose of the statutory levy of assessment. It can have no final or judicial value 
to decide the issue of title to the land.

Is the Government’s executive decision on the issue of private or ryoti land 
calculated to render justice ? The answer is in the negative for three reasons.

1. (1957) 2 M.L.J. 369 : I.L.R. (1957) Mad. iaaa.

o'<
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(i) The issue of private land or ryoti land is one of title to the Inam land in ■ 
question. It is elementary justice that such an issue should be decided only by a 
competent judicial Tribunal. The doctrine of private land of the Inamdar as 

'against the public or ryoti land of the ryots is an off-shoot or by-product of the 
Inam tenure. It is the duty of the State as the parent of the Inam tenure, to provide 
for a public judicial decision on the Inamdar’s claim to any portion of the Inam lan,ds 
as his private lands. This duty is imperative. A judicial and final settlement of 
rights in reference to the Inamdar’s claims to private lands in the Inam village is an 
act of elementary justice to the ryot. It is a denial of justice on the part of the 
State Government to levy assessment on the Inam lands on the basis that they are 
the private lands of the Inamdar, in the absence of final judicial settlement of 
rights to the land.

(il) The State Government will in the interests of revenue, be naturally inclined 
to decide in favour of the view that the land is Inamdar’s private land as, in that 
event alone, the land will be assessable to revenue under the Act. Such a situation 
is undesirable in the interests of justice. It will be prejudical to the ryots in the 
ultimate judicial decision of their title to the land as ryoti.

(iii) The substantive law on the above issue is in an unsatisfactory condition. 
There is a conflict between the statutory law and the case-law on the subject. The 
statutory law is embodied in Sections 185-A and 185-B, Estates Land Act. The relevant 
provision is as follows : “ Section 185-A.—In respect of any land which does not fall 
under any of the categories referred to in (paras, (i) to (vi)) of sub-clause (b) of clause
(10) of section 3, the landholder may within three years of the date of commencement 
of the Madras Estates Land (Third Amendment) Act, 1936, lodge an application for 
a declaration by a Special Tribunal that the kudiwaram in such land was vested in 
him on the first day of November, 1933 and £hat he has retained it ever since. Sec
tion 185-B (1).—Any land in respect of which the kudiwaram is declared under sction 185-A 
to have vested in the landholder on the first day of November, 1933 and to have been 
retained by him ever since shall be ryoti land”. Clauses 2 to 5 of section i85-(B) pro
vide for the compulsory acquisition of a permanent right of occupancy by the tenant 
of the land on payment of compensation within one year and for the ejectment of the 
tenant on his failure to pay the compensation within the year. Thus, according to 
sections 185-A and 185-B of the Estates Land Act, the Inamdar’s tenant-cultivated 
kudiwaram land stands on a completely different category from his private lands as 
defined in section 3 (10) (b) of the Estates Land Act, 1908. But the law as 
declared by the Madras High Court is quite different. Periannan v. A', S. Amman 
Kovil1. “The essence of private land is continuous course of conduct on the part of 
the landholder asserting and acting on the footing that he is the absolute owner 
thereof and the recognition and acceptance of the tenants that the landholder has 
absolute right in the land ”. This rule is held to be applicable to the inam villages 
which became estates under Madras Act (XVIII of 1936)—vide State of Madras 
v. Zakina Bivi2. Thus, there is a clear conflict between the statutory law under 
sections 185-A and 185-B, Estates Land Act and the case-law cited above. Due to 
the conflict, there is uncertainty and consequential injustice in the law. The conflict 
has to be resolved by the Legislature. The Legislature, instead of resolving the 
conflict, perpetuates it and erects a tax structure on the top of the same. The 
injustice is thus aggravated.

A two-fold remedy is required, (i) The conflict between the -statutory law 
under sections 185-A and 185-B, Estates Land Act and the case-law in Periannan v. 
A. S. Amman Kovil1 should be resolved. The tenant-cultivated kudiwaram land of 
the Inamdar in the ‘1936 Inams’ should be declared to be ryoti lands subject to 
suitable compensation, on the broad principles of equity and agrarian social justice.
(11) The Madras Estates Land (Reduction of Rent) Act (XXX of 1947) as 
amended by Act (XXIX of 1956) should be amended soas to provide for a final and

1. (1952) I M.L.J. 71 : I.L.R. (1952) Mad. 2. (1957) a M.L.J. 260 ; I.L.R, (1957) Mad,
741 (F.B.). 19.
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Secondly.—The Act mates (1) all the lands in Inam villages which are not Estates, 
under the Estates Land Act and (2) all the Minor Inam lands liable to assessment 
■under the Act. These lands fall under two broad categories, viz., (a) lands in which 
the kudiwaram right is vested in the ryots or ryots’ kudiwaram lands ; (b) lands in 
which the kudiwaram right is vested in the Inamdar or Inamdar’s ■ kudiwaram 
lands. The inclusion in the Act of ryots’ kudiwaram lands in the Inam villages 
which are not “Estates” under the Estates Land Act (1908) is objectionable for the 
following reasons :

(i) These lands are similar in character to the ryoti lands in “ Estate ” villages 
which are exempted from the Act under sub-clause (ii) of section 2 (d). The exemption 
appears to be based on the principle that the ryoti lands which are already assessed 
to revenue under the Inam Settlement, (the revenue being assigned to the Inamdar 
under the Settlement) cannot injustice be assessed again under the Act. This princi
ple is equally applicable to the ryots’ kudiwaram lands in nqn-Estate villages and 
minor Inams. The inclusion of these lands under the Act is on this view a denial of 
equality under the law for the concerned ryots. In that event, it is a violation of a 
Fundamental Right under Article 14 of the Constitution of India and is hence 
ultra vires the Madras Legislature and is therefore void in law.

(ii) The full assessment of the lands under the Act, if valid in law, will involve 
by necessary implication a cancellation of the prior assessment of the lands under the 
Inam Settlement. If so the lands will be free from liability for the payment of mel- 
waram to the Inamdar under the Inam Settlement. It could not be the object of 
the Legislature to unsettle the Inam Settlement, in this manner.

The following remedy is suggested. Tne Inams Assessment Act (XL of 
1956) should be amended so as to exclude the lands in which ryots own 
kudiwaram interest in non-Estate villages and minor Inams. In that event, 
the Inamdar’s kudiwaram lands will alone be liable to assessment in these areas. 
As a logical sequence to the above, the law should also provide for a final judicial 
decision of the issue of title to kudiwaram in these lands as between the Inamdar 
and the ryots. A cheap and efficient judicial machinery should be created for this 
purpose, on the principle of Act (XXIX of 1956) mentioned above.

Thirdly, the Proviso to section 3 (i) of the Act exempts service Inams consisting 
of an assignment of land revenue only. Neither the Act nor the Rules make any 
provision for any final judicial decision of the issue as to whether the Inam is only of 
the land-revenue or whether it covers the land also. Such a provision is necessary in 
the interests of justice. The Act should be duly amended for this purpose.

Fourthly, Explanation I of section 3 (1) of the Act enacts that “ the levy of full 
assessment on any Inam which became an estate by virtue of the Madras Act (XVIII 
of 1936) shall be in addition to any quit-rent; jodi, kattubadi or other amount of a 
like-nature, payable to the State Government by the landholder immediately before 
the commencement of the Act.” The levy of full assessment in addition to the pre
existing revenue is obviously unjust. It is a denial of equality before the law, for the 
concerned Inam landholders as compared with ryotwari landholders. This is 
opposed to Article 14 of the Constitution of India.
-> Thus, there are four major defects in the Act, as elaborated above. The requisite 
amendments for curing the defects are also fully discussed above.



P. N. Chandrasekar Iyer, m.a., b.l., Advocate, Tanjore.
Sections 3 and 15.—Although the' Madras Hindu Religious and Charitable 

Endowments Act ex fane applies to Religious Endowments, the Government have 
taken power under section 3 of the Act to extend all or any of the provisons of the 
Act to a Charitable Endowment under two contingencies, namely ' where on en
quiry there is proof,of mismanagement, or where the trustees or a majority of them, 
apply for such extension of their own accord. That section further states, that upon 
such extension the provisions of the Act shall apply as if the Charitable Endowment 
were a specific endowment under the Act. But this provision has lost sight of the 
fact that there are two kinds of specific endowments dealt with in the Act, namely 
those attached to Maths, and those attached to Temples. The authorities exercising • 
control are different and the rights, and duties of trustees are different in respect of 
the said two categories, since the provisions in the Act relating to Maths, govern also 
specific endowments attached to them, and the provisions relating to Temples govern 
specific endowments attached to Temples. Under the Act, the Commissioner is the 
authority vested with jurisdiction over Maths (and specific endowments, attached 
thereto) and over Temples having an annual income of not less than twenty thousand 
rupees (and specific endowments attached thereto). But section. 15 (2) (in) makes 
a further complication by stating that the jurisdiction over Charitable Endowments 
to which the provisions of the Act have been extended shall be ’exercised by the Area 
Committee. Thus as a result of reading section 3 and section 15 (2) (Hi) of the Act, 
the position of Charitable Endowments (to which the Act has been extended) in 
tire Scheme of the Act is rendcred obscure.

Sections 17 and 113.—The Assistant Commissioner is now made the Secretary 
of the Area Committee. He is entitled to take part in its deliberations, a 
privilege normally given only to members of a Committee. He has no right to 
vote. Nevertheless, as Assistant Commissioner he can wield extraordinary 
powers. He can, in what in his opnion is an emergency, decide whether the Area 
Committee has failed in its duty, or whether the Area Committee has failed to 
discharge a duty. Thereupon he can do, what in his opinion, the Area Commit
tee should have done. Thus die Secretary of a Committee is now sublimated to 
the status of a supervisory authority over that Committee, whose decision or action 
cannot be questioned or vetoed by the Committee, nor. need be ratified for its 
validity.

- The only condition appears to be that the Assistant Commissioner should not 
act inconsistent with the provisions of the Act, a phraseology whose meaning is as 
vague as can be. What action the Area Committee can take in case it disapproves 
the action by the Assistant Commissioner and what the Commissioner is expected to 
do on a report from the Assistant Commissioner are all left vague. To say the least, 
these provisions are not conducive to the smooth administration of the institutions;

Section 53.—The power to punish trustees (by way,of suspension, fine, dis
missal) of institutions not comprised in the Commissioner’s list has now been given 
to the Area Committee. It is apparent that this, new provision has been made to 
make the appointing authority and the dismissing authority .the same. But it is 
submitted that the Area’Committee will not come up to the requirements neces
sary for exercising this new function. Tho composition of that Committee and its 
mode of functioning’ are all against a proper functioning in this regarjJ. _ The 
enquiry contemplated is a complicated process. There isthe preliminary
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enquiry, then the framing of charges, the show cause notice, the reply, the exa
mination of witnesses, 'the perusal of documentary evidence and then the judgment. 
The judgment is subject to appeal. There is also the provision for writ. The Area 
Committee is a non-official honorary body of laymen. Its monthly meetiifg 
depends upon a quorum, and at each meeting numerous items on. the agenda 
will have to be gone through. How there can be a climate for an efficient and 
expeditious enquiry-of so complicated a naturfc with lawyers and examination and 
cross-examination and recording of evidence are matters for serious consideration.

Sections 45, 47, 53 and 64.—In respect of temples having an income of over 
Rs. 20,000 the Commissioner is empowered under section 47 to appoint a Board 
of trustees when there is no hereditary trustee, and if there are hereditary trustee 
or trustees, the Commissioner can after due enquiry as regards proper management, 
appoint non-hereditary trustees in addition. This power, it is stated, the Commis
sioner can exercise even overriding provisions to the contrary in a scheme. The 
power to fine, suspend or dismiss such trusstees is also vested with the _ Commis
sioner 'under section 53 who can exercise that power after inquiry into their
management.

This power to enquire into the management of the institution can also be ex
ercised by the Commissioner in another manner namely under section 45 when he 
takes power to appoint Executive Officers ; and in so appointing the Commissioner 
can define the powers of the trustees vis-a-vis the Executive Officer.

But a scrutiny of section 64 will reveal that the Deputy Commissioner can wield 
identical powers over identical matters. In the guise of taking action for framing 
a scheme, he can inquire into the mismanagement of any temple he can remove 
trustees, he can appoint new trustees or additional trustees and define the duties 
and powers of the trustees, and it is clear that the powers can be exercised against 
all trustees inclusive of those appointed by the Commissioner under section 47.

The exercise of identical powers by the Commissioner and his subordinate autho
rity, the Deputy Commissioner besides overlapping, is full of opportunities for 
conflicts. ' ,

Scope and effect of section 3—A problem posed by section 3 of the 
Madras Hindu Religious Endowments Act offfigsi (now repealed), has not been 
resolved by the new enactment. Act (XXII of ! 959) and in a sense it may even be 
said that the problem has been accentuated by the way in which section 3 has been 
elaborated in the new enactment. The problem relates to the mode of relief that is 
available to a party whose private property rights are adversely affected by the 
notification proceedings taken under section 3 of the Act.

It will be seen that the Act ex fade is made applicable only to religious insti
tutions, that is public temples and maths ; and a hierarchy of authorities are enu
merated for their administration namely Area Committee, Assistant Commissioner, 
Deputy Commissioner, Commissioner and finally the Government. Among the many 
kinds of dispute that arise under the Act a common one is whether a property 
wViirh is claimed by a party as his own property is in fact a religious endowment. The^Act provSes that such a dispute should be decided in the 6,s, stance by 
the Deputy Commissioner under section 63 (c), from whose decision the claimant can 
Speal to the Commissioner under section 69 (1). Thereafter the dispute comes 
Ser the jurisdiction of the Civil Court, for, it is provided that against the decision
nf the Commissioner the aggrieved party can file a suit in the Court under sec
tion 70 (1), “ Court ” being defined as the City Civil Court or Subordinate Judge s 
Court or the District Court as the case may be. Against the decision of the Court 
a right of appeal to the High Court is provided under section 70 (2). The Schedule 
to ffie Act prescribes a fixed Gourt-fee of fifty rupees for the suit and for the appeal. 
Sections 10Q and in lay down that no suit shall be instituted.m any Civil Court to 
decfde lpffie”xcepyt as provided in the Act, that is, except as laid down in sec
tions 63 (c), 69 (1) and 70 as above mentioned.
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But when we turn to the provision for extension of the Act to Charitable Endow 
ments, the position becomes obscure. The provisions of the Act, can apply to a 

, Charitable Endowment, only if the Government for reasons stated, decides to ex
tend the Act to it by proceeding under section 3. For proceeding under section 3, 
there must' be firstly a public Charitable Endowment, and then the Government 
must have reason to believe that it is being mismanaged. Thereupon the Commis
sioner is authorised to hold an enquiry into its affairs. This enquiry contemplated is 
a full fledged enquiry involving hearing of parties, production ofi documents, sum
moning and examining of witnesses, etc,, and the provisions of the Code of Civil Pro
cedure are made applicable to it. The Commissioner submits his findings and recom
mendation to the Government. The Government then publishes a notification 
in the Gazette of their intention to extend the Act to the particular charity with the 
reasons therefor and calls for objections, and finally by a further notification extends 
to the Charitable Endowment the provisions of the Act.

Y

Now in the case of Charitable Endowments also the same dispute often arises, 
namely whether a property is the private property of the party or whether it is a 
public Charitable Endowment. When the Government regards the property as a 
Charitable Endowment the fact that it has been enjoyed as private property and that 
its income has been utilised for private purposes, will be taken by the Government 
as proof of mismanagement of the charity. So naturally the Commissioner and the 
Government have occasion to decide this dispute in the enquiry mentioned above. 
The conclusions of the Government are usually set out in a detailed order giving rea
sons for the findings and the order is also communicated to the party.

The question that arises for consideration is what is the remedy of a person whose 
private property is notified under section 3 on the footing of its being a Charitable 
Endowment in the opinion of the Government, and does the Act, provide a remedy 
within its four corners ? It is submitted that none of the sections indicate the remedy, 
and that sections 63 (c), 69 (1) and 70 which provided the remedy in the case of Reli
gious Endowments cannot be made applicable to the case of Charitable Endowments 
by virtue of the extension of the Act to them. The reason appears to be obvious. In 
the case of religious institutions, the Deputy Commissioner derives jurisdiction 
eoinstanti the dispute arises, and so also the Commissioner in appeal. But in the case 
of Charitable Endowments, the initial jurisdiction over the dispute is taken by the 
Government. Under a. delegated authority the Commissioner makes enquiry and 
comes to his own decision on the dispute and the Government in turn give their deci
sion. It will be doing less than justice to the Legislature to say that the Legislature 
intended that the Deputy Commissioner should be empowered to take cognisance of 
the same dispute under section 63 (V); because that mode of interpretation will lead 
to the absurdity of a subordinate authority like the Deputy Commissioner, sitting 
in judgment over the conclusions of his superior authorities under the Act namely the 
Commissioner and the Government. Since sections 63 (c) and 69 (1) do not apply, 
the consequential rights to file suit in the Court, and appeal in the High Court under 
section 70 are also not available.

In this connection sections 108 and 111 of the Act become important. Section 
108 states that “ no suit or other legal proceedings in respect of a dispute for deciding 
which provision is made in this Act, shall be instituted in any Court of law, except 
under and in conformity with the provisions of this Act”. In the light of the conclu
sion made above, that there is no provision within the Act to decide the dispute in a 
Court of law, it may be taken that this section does not bar a civil suit in a Court of 
law under the ordinary common law. The other section 1 n is more troublesome.
It states that save as otherwise expressly provided in the Act rib notification issued" 
order passed, decision made, proceedings taken... .under the provisions of this Act 
by the Government, the Commissioner.. . .shall be liable to be questioned in a Court 
of law. The section can be interpreted in two ways at least. One interpretation 
will be that where within the four corners of the Act a method is indicated to ques
tion the enumerated matters in a Court of law, that method should be adopted, and *. 
if no such method is indicated, the enumerated matters may be questioned in a Court
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of law by the institution of suits under the ordinary common law for vindication of 
rights. The other mode of interpretation will be to state that if a provision is not 
expressly made in the Act to call in question in a Court of law any of the matters # 
enumerated, no Court of law can question the same. It is submitted that the-for
mer interpretation is the correct one and in consonance with the scheme of the Act-. 
To adopt the latter interpretation would lead to the result of total deprivation of the 
civil fights of a party to protect his property, guaranteed under the Constitution, 
and specifically preserved in section 107 of this enactment itself.

Under circumstances, almost similar, arising under another recent enactments 
namely the Madras Estates (Land Reduction of Rent) Act (XXX of 1947) their 
Lordships of the Madras High Court have decided that the aggrieved party has the 
right to file a suit in the Civil Court, against the Government foi a declaration 
of his private ownership. Vide Raju Chandra v. Madras State1. This Act 
was made applicable to all estates as defined in the Estates Land Act and 
gave power to the Government to reduce the rents payable by ryots. A 
preliminary’ enquiry by a Special Officer was provided and the reduced rents 
were to be published in the Gazette to take effect immediately, and then came section 
8 of that Act which stated that the validity of any order or proceeding relating to the 
fixing of the rents, and publication shall not be liable to be questioned in a Court of 
law;" The question that arose for decision was what was the remedy for a person 
whose property according to him was not an ‘estate’ but which nevertheless came to 
be notified by: the Government under the Act. Their Lordships observe : “ There 
can be no question that a suit to challenge the validity of the order on the ground 
that the Act does not apply to the property concerned is maintainable..^. .Section 
8 is no bar. That provision will never apply to a case where there is initial lack of 
power in the Provincial Government to take any proceeding under the Act”. It is 
submitted that these observations apply with equal force in respect of proceedings 
taken by the Government under section 3 of Act (XXII of 1959)3 anc^ ^is decision 
can be taken as a definite authority for the position, that a suit to challenge the 
validity of the order on the ground that Act (XXII of 1959) does not apply to 
the property concerned is maintainable.

But it is submitted that it is often a poor consolation for an aggrieved party that 
his common law right of civil suit is preserved. For it is a costly remedy, since the 
valuation of such a suit at the market value and an vd valorem Court-fee thereon ac
cording to the Court-fees Act, entail prohibitive expenditure. Further, the intention 
of the Legislature is apparent, that once the Act is extended to Charitable Endow
ments the provisions of the Act should apply pari passu to both Religious and Chari
table Endowments. As already stated when the question posed herein arises in 
respect of religious institutions, quick and cheap remedy in a Court of law is afforded 
first for a suit in the “ Court” and then for a direct appeal to the High Court on a 
Court-fee of Rs. 50 in each case ; and it is quite conceivable that the Legislature 
should have intended the same remedy in a Court of law when the question posed 
appertains to Charitable Endowments, but overlooked the futility of sections 63 (c), 
6g (1) and 70 for them. If that be so, an addition of another clause to section 3 
providing for a suit against the decision of the Government under section 3 of the 
Act for a nominal'Gourt-fee would be sufficient to meet the needs of the situation. 
Such' a provision will also have the merit of being consistent with the scheme of 
the Act, for similar provisions are found in the Act in sections 53 (6)_ and 72 (4) 
providing for suits in Civil Courts against certain other decisions or notifications of 
the Government.

1. (1952) 1 M.L.J. 206.
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G. NAGESWARA RAO Vs. THE STATE OF ANDHRA PRADEH, (i96o) 
sc J- 53 = (i960) 1 M.L.J. (S.C.) 13 : (i960) 1 AN.W.R. (S.C.) 13.

By -
G. V. Ramanujachari, Advocate, Bangalore.

As a result of the judgment of the Supreme Court published in iqrq SCI 
967, the question of the validity of the scheme for the nationalisation of road trans
port m Ipnshna Distrxctdn the Andhra State was taken up for consideration by the 
then Chief Minister of the said State. He invited objections to the said scheme 
gave personal hearings to the parties and thereupon passed orders, approving the 
scheme, as originally published. , s

Petitions under Article 226 of the Constitution were, thereafter filed in the 
High Court, for quashing the said orders. The said High Court, after due enquiry 
dismissed the said petitions. Against The. said dismissal orders, appeals were filed 
in the Supreme Court, which dismissed them, as reported in fiqfio'l SCI co ■ (.1960). 1 M.L.J. (S.C.) 13 : (i960) 1 An.W.R. (S.C.) 13. * 9 J 53 *

One of the main contentions advanced before the Chief Minister and repeated 
before the High Court and the Supreme Court was that “the Chief Minister by his 
acts, such as, initiating the scheme and speeches showed a clear bias, in favour of the 
undertaking and against the private bus operators and therefore on the principle of 
natural justice... .he was precluded from deciding the dispute, between the parties” 
In dealing with the said contention, His Lordship Justice Subba Rao of the Supreme 
Court, who delivered the judgment on behalfof the Bench has stated at page 
59 of the report in (i960) S.G.J. 53, after referring to the extract from the report in 
The Hindu, dated October 25, 1957, thus : “This speech has a direct reference to 
the nationalisation of bus transport in Krishna district and indicates a firm determina
tion on the part of the Chief Minister, not to postpone it, any further ”. Again re
ferring to the extract from the report in the Indian Express, dated 13th December" 
1957, the said learned Judge has at the same page, observed that “ this also indicates 
the Chief Minister’s determination to implement the scheme of nationalisation of bus- 
transport in Krishna District, from a certain date.” Again, the same learned 
Judge has at page 60 made a reference to the extract of a speech of the Chief Minister 
which appeared in the Mail, dated 1st April, 1958. The said Judge thereupon’ 
very pertinently observes that “if it had been established that the Chief Minister,
made the speeches extracted............. there would have been considerable force in the
argument of the learned counsel for the appellants”, the said argument evidently 
being that the Chief Minister was disqualified to hear the petitions, by reason of his 
bias, in favour of nationalisation.

In respect of the speeches, alleged to have been made by the said Chief Minister 
indicating his pre-determined bias in favour of nationalisation, the said Minister in 
his order on the petitions is reported to have stated that “ it is not possible for me to 
state anything definite, about the veracity of the statements, said to have been made 
by me at different points of time. It is quite possible that I might have made many 
such, on many an occasion.” y

In the above circumstances, whether the Chief Minister had made the speeches 
extracted, expressing therein so definitely, in favour of nationalisation, before he 
heard the petitions, has become very material, in disposing of the controversy For 
if the Chief Minister had so strongly and so definitely expressed himself in favour of 
nationalisation of bus transport in Krishna District, there would be considerable force 
in the contention of the appellants that the said Chief Minister was disqualified bv 
reason of his bias, from hearing the said petitions. • y
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At this stage, it is well to remember that the truth or otherwise of this question 
viz-, whether the Chief Minister had on different occasions made such speeches and 
in consequence whether he was disqualified to hear the said petitions, with a free, 
unbiassed and open mind, was raised before the Chief Minister himself. This ques
tion involved the determination among others, of the following point : Whether, 
in fact such speeches were made by the Chief Minister. It is plain that the determi
nation of this question was of primary importance in the case. The order of dismissal 
passed by the Chief Minister and the Supreme Court was mainly based on the finding 
that it had not been .established that the Chief Minister made the said speeches. 
This finding offact was, as it were, the basis of the said orders.

At this stage arises the fundamental question whether the Chief Minister himself, 
with legal propriety, can take upon himself the duty of deciding this question, without 
violating sacred principles of natural justice. Since this question of the legal proprie-' 
ty of himself hearing and deciding about this essential and basic fact of his having 
made or not' the said speeches', it appears to me to be elementary that the said Minis
ter must be held to be disqualified to decide the point, as his action would be viola
tive of the said principles. In coming to a conclusion on the said disputed question, 
the Chief Minister’s evidence would have been one of the best pieces of evidence ; 
and as such, he ought not to have himself decided the point. Placed as he was in the 
circumstances detailed above, the Chief Minister would have acted with perfect legal 
propriety if he had not sat to decide the matter, since he could not have acted,' as a 
Judge in the matter, without violating the above said elementary but sacred princi
ples of natural justice. According to those principles, no one could be a judge in a 
cause, in which he is interested even to a small extent and justice must not only be 
done, but must also seem to have been done.- According to my understanding of the 
position, a person who is competent to give evidence about a point in controversy 
could not act as a Judge to decide the said controversy, without offending the said 
principles. In a case reported instate of U- P. v. Mahomed Js'oohJ their Lordships 
have held that, if the officer conducting the enquiry records his own- evidence, the 
procedure violates the principles of natural justice and is also shocking -to.sense of 
justice and fair play. In a case reported in Cooper v. Wilson2, Scott.; L. J. is reported 
to have stated that proceedings conducted in violation of principles of natural justice 
are “so abhorrent to English notions of justice that the possibility of it or even the 
appearance of such a possibility is sufficient to deprive the decision of all judicial force 
and to render it a nullity;” '

It is unfortunate that the decision in question does not deal with or refer to this 
aspect of the case. To my mind this point ought to have been dealt with and a 
valuable guidance given by the Supreme Court, for the benefit of judicial and quasi
judicial bodies that might function in our.country.

, i. 1958 S.O.J. 242 ; 1958 M.L.J. (O.) 197 : 
A.I-R. 1958 S.G. 86.

2. C1937) 2 AH E.R. 726.
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Mr. JUSTICE BASHEER AHMED SAYEED. ^

Retirement from Bench. ■

The Hon’ble Mr. Justice Basheer. Ahmed -Sayeed, Judge of the Madrasr High ' 
Court, for over a decade, retired from - service on 20th February, i960, on1' 
attaining the age of sixty. ■ No greater tribute could be paid to the qualities of the 
learned Judge than the unstinted appreciation of the Bar expressed by the' 
Advocate-General and the President -of. the Advocates’ .Association, . on the eve 
of his retirement. -- ,

During his office, his Lordship has been uniformly kind and good to the' 
members of the Bar. He gave a patient hearing in every case,-big or small, and 
to the arguments of counsel, 'senior 1 or junior, and was never in haste for disposal 
of cases. He never cut short the course of' arguments. ‘ Not weighed down by 
the- technicalities of procedure he 'took pains to analyse the-facts and the 
evidence in each case' to arrive at a just result. While following established" 
principles of law, substantive and procedural, and while recognising the value ‘ 
of precedents, his Lordship' disposed 'of the cases before' him with the sole' ' 
object of rendering justice between-party and party and was not anxious to' lay 
down principles or precedents in the abstract. Even at the late stage of* 
Second Appeals, if his Lordship felt that a case required fresh scrutiny he 
did not shirk' from the task of obeying his conscience. The patience and 
industry that he brought to bear upon the hearing of many Appeals and Second 
Appeals have been able to bring closer even very divergent views of the opposing 
sides and has resulted in a just- and enduring compromise to the best interests of 
all the parties concerned, which the parties might have desired themselves but 
could not put forth due to the technicalities of law.

After a happy association of a decade we will be missing the familiar figure of 
the learned Judge in the High Court.

Before his elevation to the Bench Mr. Justice Basheer Ahmed Sayeed was a 
member of the Madras Bar and took an active interest in the public life of Madras. 
He was a prominent figure in the political, social and educational spheres of 
activities in the State. He was a member of the Madras Legislature, Council of the 
Madras Corporation and Syndicates of the Madras and Annamalai Universities. 
He was and continues to be associated with the Aligarh University. He has been 
in the Madras Bar Council, Madras Law College Council and the Council of the 
Indian Institute of Science, Bangalore. Special mention should be made 
of his great selfless service in the cause of higher education. The New College at 
Royapettah, Madras, inaugurated in 1951, is the result of his efforts as the 
Honorary Secretary of the Muslim Educational Association of Southern India. 
As Ghairmanrof the Southern India Education Trust, he has worked in close 
association with his wife in founding and fostering the S.I.E.T. College for Women 
at Madras. A large number of students and parents owe a deep debt of gratitude

^9»*
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'to him for tixis signal service at a time when the existing colleges Were unable to meet 
the rush for .admissions and hundreds of students were literally stranded, unable 
to pursue their college studies.

A large gathering of the members of the Bar and the Officers of the High 
Court assembled in the Court-hall when Mr. V. K. Thiruvenkatachari, Advocate- 
General, Madras, bade farewell to the learned Judge on behalf of himself and the 
Bar on the afternoon of Friday, the 19th February, i960. The Advocate-General 
referred to the unfailing kindness and courtesy shown by the Judge to the members 
of the Bar and the spirit of tolerance and friendliness that prevailed in his Court: 
He also referred to the several virtues of the learned Judge which were- acquired 
by his varied activities in several fields.

In his reply to the farewell address his Lordship recalled his long association with 
the Madras Bar and the pleasant memories he had of his relationship with the mem
bers of the Bar during his tenure of office as a Judge.. He thanked the Bar for its co- 
operation'with him in the discharge of his duties. He paid handsome tributes to 
the Officers and Staff of the High.Court in general and the efficiency of the Bench 
Clerks and Shorthand Writers in particular.

His Lordship visited the Advocates’ Association on Friday the 19th February, 
where he was welcomed by Sri V, G. Gopalaratnam, President of the Association. 
The Association hall was filled to capacity and it was a moving sight when his 
Lordship took leave of the members present, individually.

We wish his Lordship long life and good health to continue his useful services 
in’ the cause of the country.

«
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THE HON’BLE MR. JUSTICE V. SUBRAHMANYAM.

After serving as an Additional Judge 6flthe Madras High Court for a period of 
two years Mr. Justice Subrahmanyam has retired from service on the ist of March, 
•1960. His Lordship could look .back with pride and , satisfaction on his career in 
the Judicial Service of Madras for oyer three decades. No one who .enters service 
in the subordinate, judiciarycould have a greater ambition than to aspire to occupy 
a sea't in the highest judiciary of the State. In his term- of service, as Additional 
Judge of the Madras High Court his Lordship has not only achieved this cherished 
ambition but hasproved that the mexpbers of the subordinate judiciary .in the State 
are. second to, none in-their-ability and calibre. Sri V. C. Gopalaratnam voiced 
the opinion of the Bar when he said that: ‘‘ Sri Subrahmanyam had exercised -the 
powers of a Judge of the High, Court in a manner which had-unet with the 
approval of one and all

The Hon’ble Mr. Justice Subrahmanyam entered service as a District Miinsif 
in 1927 from where he rose-to the senior cadre in the judicial service. Even before 
he became a Judge of the- High Court he served in Madras City as the Principal City • 
Civil Judge and had become popular and. familiar with the members of the Bar. 
Later he became the Secretary in the Law Department of the Government of Madras 
and subsequently served fi| a Member of the Railway ' Rates Tribunal- from ., 
1954 till 1957, when he assumed the ‘office of a Judge of the Madras High, Court/'

Eloquent tributes'wdre paid, on the eve of his retirement, to the-popularity of 
the Judge by the Advocate-General, Sri V. K. Thiruvenkatachari, and by the 
President of the Madras Advocates’- Association^ Sri -V. G. Gopalaratnam. The 

Advocate-General recounted the careen of the learned Judge in several fields and 
said that he has been popular with the Bar right through, and always gave patient 
and willing hearing to the, .arguments of .counsel., ■ ■ ; •

, In his reply to the farewell address his Lordship observed that the profession 
of law was an'honourable one and lawyers should, eschew pettiness of any kind - 
in .thought and. action. He said that Courts of Justice were Temples of Justice 
and the Bench and the Bar owed a great responsibility to the citizens and the State, 
and-they should be-equipped both intellectually and spiritually to-discharge this 
great responsibility. - His Lordship observed that the. confidence that people have 
in the administration 6f justice should be kept up and strengthened and that they 
should'try to resolve conflicts'in a'just and proper manner. J . ' ■ i

Later his Lordship, , accompanied by the Registrar went round-the Several 
sections of the High' Court and took leave of the officers and members, of the, staff. 

We wish his Lordship along and happy life and pray,to God ^mighty:to,give 
him good health and^strength to continue his services in,.the cause, o.f the Country- ' 
and the citizens. r , , ... JV.. ... ; ,, y
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SOME NOTEWORTHY IMPERFECTIONS OF THE CODE OF 
CRIMINAL PROCEDURE

■ ,; ■ ■ , . . .By-- - ^ - - -
Lakshman Prasad Gargya, b.a., l.l. b.,

• Pleader, Sardhana District,.Meerut. ■ ■

' The writer proposes to discuss through the medium of this note only some of 
the glaringly deficient, incomplete and imperfect provisions of the Code of Criminal 
Procedure to which* he considers it his solemn duty to'invite the attention of the 
Legislature, the Bench and the Bar, so that simultaneous efforts may be made by 
all concerned in their own sphere of activity towards improvement being made 
in the situation as a whole/ The scope of this note is of necessity, therefore, restric
ted an character andmature-.' Thewriter has attempted to draw the attention of all 
concerned.only to those deficient provisions of the Code which he himself has
found to be. such'during-his practice at the Bar.1 - • ;-

i. Section 366 (2).—The normal as also the mandatory rule is that the judg
ment in every trial in any Criminal Court of original jurisdiction is to be pronoun
ced or the substance thereof ;to be explained, amongst other conditions, in the pre
sence of the accused who must, if in custody, be brought up, or if not' in custody, 
be Required by the Court to attend, to hear judgment. There are statutory excep
tions to the, above rule enshrined in sub-section (2) of section 366, Criminal Procedure 
Code, namely, that the accused need not attend -the Court on such occasion 
where his, personal,attendance during the trial has been dispensed- with under the 
provisions of any of the sections 205, 353 arid 54®"^ of the Code, and the sentence 
imposed upon him is one of fine only or he is acquitted.

. In either of the. above-mentioned two cases -it is permissible for the Court tovJ
deliver the judgment in,the presence of only the defence counsel. ^

■ It.is quite pertinent to* observe in this connection that there are quite a large 
number of offences under the Indian Penal' Code as also under various local and 
special laws which ar,e punishable only with, fine. . There are also offences likewise 
for whicll the imposition of fine is an alternative punishment in the discretion of 
the Court. Secondly, it is.atime.-hqnoured mle of law as also of practice that the 
Court* should not’make up its, mind about the guilt or innocence of the. accused 
before, actually delivering the judgment. The Court is. enjoined not to give any 
hint of the idea’formed by it about the guilt or innocence of the accused before 
delivering the judgment. It is, therefore,, not quite intelligible as to how an accused 
person','whose personal attendance during the trial has been dispensed with, is to be 
benefited by the above-mentioned' two exceptions, . In case the. Court, directs 
him not to be1 present on th’e date'fixed for delivery of judgment, it will give to all 
concerned,1-an un-efrinig'hint'that the Court would acquit him or punish him with 
fine only which will grossly violate the rules governing secrecy of judgment. If 
the'acCused, in anticipation of such an eventuality absents himself'on the occasion, 
his anticipations might not prove themselves to be correct and thus expose him to 
other penalties prescribed under the -lawr

C
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The language of the section as it stands at present makes it necessary for the '■ 
Court to make up its mind about the nature of the judgmentbefore its actual delivery 
and also to give an idea thereof to the accused person, if it is really, intended that the 
accused should get benefit from the exceptions engrafted upon the general rule. 
An amendment of the, section to read in the following form is suggested :

“ The accused shall, if in custody, be brought up, or, if not in custody, be 
required by the Court to attend, to hear judgment delivered, except where his per
sonal attendance during the trial has been dispensed with, under any of the provisions 
of the Code and the offence for which he is on trial'is exclusively punishable with 
fine only, in which case it may be delivered in the presence of his pleader only.”

The suggested amendment would make the provisions of section 366 (2) as 
wholly-practicable without violating in the least any of the canons of law.

2. Sections 476, 476-i?, 195 (1) and 559.—Mr. Justice M. C. Desai of the 
Allahabad High Court has made some observations of wide importance about the 
scope and nature of these sections in his judgment in “ Ramzani v.‘, State ” b The 
facts of the case are in brief, as follows :—,

Ramzani had filed a complaint against one Hukam Chand Lekhpal, for an 
offence under section 218, Indian Penal Code, which was dismissed by a First 
Class Magistrate, Shri Lalta Prasad. Hukam Chand, thereupon, applied to Shri 
Lalta Prasad for starting proceedings under section 476, Criminal Procedure Code, 
against Ramzani for making a false complaint against him. The Court over which 
Shri Lalta Prasad presided was abolished and the proceedings were transferred to 
another First Glass Magistrate, Shri Bhoo Dev-Gupta, who ordered a complaint 
to be made against Ramzani for an offence under section 211, Indian Penal Code. 
Ramzani filed an appeal from that order which was allowed by the Additional 
Sessions Judge, who set aside the order of Shri Bhbo Dev Gupta, and remanded the 
case to him for further enquiry. In the meantime,- Shri Bhoo Dev Gupta’s .Court 
had also ceased to exist and-the proceedings were transferred to the Court ofanother 
First Glass Magistrate, Shri Ram Kumar, who after carrying out the instructions 
of the learned Additional Sessions Judge passed an order directing a complaint to be 
made against Ramzani as prayed for by Hukam Chand;

Ramzani challenged the order of Shri Ram Kumar, also on the ground that 
Shri Ram Kumar could not be said to be the successor of Shri Lalta Prasad, to 
whom the alleged false complaint was made by him. His Lordship has during the 
course of his judgment made the following observations touching the ground ;'

j ' ■ • '

(i) There was nothing whatsoever to indicate that the Court of Shri Bhoo Dey 
Gupta was the same Court which was presided over by Shri Lalta Prasad previously 
and by Shri Ram Kumar subsequently. All the three Magistrates were First Class 
Magistrates presiding over the three Courts of the First Class Magistrates, and had 
no connection whatsoever with one another. It could not be said that they 
presided over, the same Court merely because they held Court in the same room ' 
or merely because they exercised the, same territorial jurisdiction.

(ii) Under sections 9, 10, and 13, Criminal Procedure Code, only the 
Courts of Sessions Judge, the Courts of District Magistrates and:the Courts of Sub-

1, i960 All, W, R, (H.G.); 22, «6,
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' Divisional Magistrates are permanent, and in respect of these Courts it is legally 
possible to speak of one presiding officer being a successor of another. Each of these 
Courts is created with certain territorial limits and the Court remains the same thougl} 
the officers presiding over it change from time to time. ’

(iii) In the case of all the remaining Courts,1 i.e., the Courts of the Magistrates 
of each and every classy they are not created independently of the appointment of 
the-Magistrates. .Any one of such Courts is created in a certain area through the 
appointment of a Magistrate of the relative class to exercise jurisdiction over it. 
Naturally such a Court exists so long, as the Magistrate continues to exercise juris
diction in the area. /When he is transferred or otherwise ceases, to exercise juris
diction over the area, the Court automatically ceases to exist. If another Magistrate 
of the same class is appointed to exercise jurisdiction over the same area, another 
Court comes .into existence.

(iv) Neither section 195 nor section 4*76 refers to a successor in office, and 
also that the reference to ‘successor in office’ in section 559 applies only to permanent 
Courts detailed in sections 9, 10 and 13 of the Criminal Procedure Code which are 
permanent Courts, and not at all to the Courts of the Magistrates of any class ; and

(v) The provisions of section 559, sub-section (1) cannot be interpreted to
confer power upon the District Magistrate to declare a certain Magistrate to be the 
successor-in-office of another ; only the power to resolve a doubt about the rights 
of a Magistrate,has been given to the District Magistrate and not that of conferring 
rights upon a Magistrate.” -

The above-mentioned propositions of law are of wide importance for all the 
States in general and for the State of Uttar Pradesh in particular. . ,

It admits of no doubt that there exist in Uttar Praclesh like all the other States, 
the Courts of Magistrates of the First, Second and; Third Class, and the number of 
such Courts is.by no means small or negligible; on the contrary it exceeds that of the 
Courts of the Sessions Judge; ■ and the District Magistrate and the Sub-Divisional 
Magistrate’, all put together, which are termed by his Lordship to be permanent 
Courts.’ I am quite convinced that the number of cases tried and decided by such 
Magistrates equally exceeds that tried and decided by the three permanent Courts. 
Imthe State of Uttar Pradesh we have got Magistrates of the First Class, officially 
designated as judicial officers as also as Additional Sub-Divisional Magistrates in 
some districts like my home District of Meerut, who have, got territorial jurisdiction 
over the area of a Sub-Division and who exercise and enjoy, practically speaking, all 
the powers of the permanent Sub-Divisional Magistrate. The Courts of these 

- judicial officers are liable to be abolished at one place and re-created at- another 
place, to use the phraseology of his Lordship, consequent upon the transfer of the 
presiding officer and due to a variety of other reasons as well. The logical conse
quences, flowing from the judgment in such an eventuality would, then, be that any 
one of such officers is empowered under section 476 to hold an enquiry into any 
offence referred to in section 195, sub-section (i),’clause" {b) or clause (c)', which 
appears to him to have been committed in or in relation to a proceeding in the 
Court presided over by him, to record a finding to that effect, and to make a com
plaint thereof, only during the period he is actually presiding over that particular Court', 
if he is transferred to some other place within or outside the District, or he 
is removed from service, or the Court over which he presides is abolished due to
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insufficiency of cases, t before, actually making a complaint of. the offence, .there 
remains norther alternative remedy available either to the complainant or to,any 

.other Magistrate exercising the same jurisdiction over ,the.,same area to bring the; 
culprit to book. Such a complaint may of course be made unden the.provisions of 
section 476-A and section, 195, sub-section (3), by the- Court to,which appeals 
ordinarily;,lie from the appealable sentences of such former Court. The chances 
are that, in the circumstances, quite a large number of culprits, wpuld,,never be 
brought to book ; it may thus prove itself to be a clog upon the fair administration 
of justice and hamper the judiciary in performing its legitimate duties in a straight 
mannen We can reconcile ourselves with the realities ~of the situation thus created 
only by imputing to the legislature the intention of creating a safety device or. escape 
for the offender or that of creating a lawless society. The legislature could not have 
intended that consequence. The judgment of the learned single Judge in the 
Case of Rflmzani1, has surely created an unhappy situation and all the Subordinate 
Courts within' the State of Uttar Pradesh are m duty bound to follow and act in 
accordance with it, until the same is modified or reversed by a larger bench of that 
Hon’ble Court or by the Supreme Court.

. ! . i •’ 1 - . ;. ■ , J

.1, therefore, suggest that amendments to the following effect ,be made, in 
section 195, sub-sectiqn (2),. Criminal Procedure,Code, to make the position crystal 
clear, and unambiguous. The section .may be amended to read as follows :

In clauses (b) and (c), the term ‘ Court5 includes a Civil, Revenue or Criminal 
Court in which the offence is alleged to have been committed and the successor-in^ 
office of the presiding officer of such Court to be determined by the District Judge1, 
the Collector, or the District Magistrate respectively, as the case may be, but does 
not include a Registrar or Sub-Registrar under the Indian Registration Act, 1,877.”

It is. always to be preferred, at any rate desirable, that the defects in law as 
discernible from the judgments of the High Court or the Supreme . Court should 
be removed at the earliest opportunity than to continue paying premium upon 
injustice, thereby perpetuated or inflicted until larger bench.of the High.Court or 
the . Supreme Court modifies or reverses the former judgment. :

1 .3. Sections, 204 (i-A) and 244—His Lordship Mr. Justice M. C. Desai, ofthe 
Allahabad High Court, has during the course of his judgment delivered in, Shubrati 
Khan v. State2 made the following observations touching the object and scope of 
sections 204 (i-A) and 244 of the CriminaTProcedure Code. ; : .,

(i) Section 204 (i-A) ofthe Criminal Procedure Code, simply requires that ho' 
summons shall be issued against,the accused unless a list of the prosecution witnesses 
has been filed. The provision ceases to be of any applicability or use after a sum
mons has, been issued to the accused. It only imposes a condition on the issue of a 
summons against the, accused and once,a summons is issued it ceases to be of any 
relevancy and does.not govern the subsequent procedure; It does not lay down that 
only, those witnesses whose names .are given in. the.list can be examined by the prose
cution. ... 1, ..

(ii) The power of a'- Magistrate to summon witnesses in summons1 cases is fully 
and exhaustively laid, down in section 244. It contains no restrictions upon his

a. i960 All. W.R. (H.C.) 43! 44U 11. i960 All. W.R. (H.C.) aa.
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power, it does not restrict it to issuing summons against the witnesses whose names 
are given in the list prepared under section 204 (i-A). The power is wide enough 
to include issuing summons against other witnesses also. If the Magistrate is bound* 
to examine a witness under section 244 (1), if present, even though his name 
was not mentioned in the list, it should not be held that he cannot issue a summons 
against a prosecution witness whose name is not mentioned in the list. The Magis
trate cannot refuse to examine a prosecution witness on any ground, even on the 
ground that his name was not mentioned in the list prepared under section 204 
(f-A). The power given by sub-section (2) of section 244 to issue a summons to a 
witness, also is a wide power, subject to no restrictions. Its exercise is not made 
dependant upon whether his name was mentioned in the list dr not. There is no 
prohibition against the exercise of the power in respect of a witness whose name 
was not mentioned in the list. .

,(in) The legislature added the provisions of section 204 (i-A),. by the Amend
ment Act of 1955, bud, did not choose to make any amendment in section 244. 
Since the language of section 244 remains the same it must be given the same mean
ing which it bore before the Amendment Act of 1955. Its meaning cannot change 
merely because the legislature added section 204 (i-A), which does not deal at all 
with the power of a Magistrate to issue summonses against prosecution witnesses; if 
the legislature had intended that summonses should be issued only against the 
witnesses whose names are given in the list, it would also have made a suitable 
amendment in section 244 also, and when it did not do so, it must be held that it did 
not intend to curtail the then existing power of a Magistrate to issue summonses 
against prosecution witnesses. , ■ . .

' The above-mentioned observations made with reference to summons cases, 
apply with equal force in similar circumstances to the trial of warrant 6ases also. 
The words “the Magistrate shall proceed to hear the complainant (if any) and take 
all such evidence as may be produced in support of the prosecution ” occurring 
i-n section 244 (1) also occur in section 252 (1). The words “ the evidence of , any 
remaining witnesses for the prosecution occurring in section 256 (1) refer only to 
those .witnesses whose names have been ascertained under Section 252 (2) from the 
complainant and who have not been examined before the framing of the charge 
as laid down by the High Court of Allahabad in Raghubar Sakai v. Wali Hussain1 
and also by the High Courts of Lahore and Nagpur in Hewan Ram v. Emperor2, 
and Abdul Razake v. Haji Hussain Sar.war3 respectively,f

Should we, then, conclude that the provisions of section 204 (i-A) are merely 
ornamental and unsubstantial in character and essence ? 1 Has the legislature 
added the provisions in a perfunctory and aimless manner to be treated only as 
dead letters by the Court and the prosecution ? To me they do not appear or 
intended to be so inspite of the fact that the legislature has not expressed their 
object and intention in an explicit and clear-cut manner. It is a matter of wide 
experience that some witnesses are more often than not persons who are really not 
in a position to testify any fact relevant to prove the commission of offence, but they

1. A.I.R. 1937 All. 189. 3. A.I.R. 1945 Nag. a86.
a, A.I.R- >945 Lah._aoi,
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are procured and produced to. support the case by employing questionable and 
anti-social methods. The prosecution even withholds the' witnesses named pre
viously on the mere expectation of their evidence being inconsistent with .the 
prosecution story or due to the possibility or even probability of their being untrue 
in some respects, and produces fresh witnesses to bolster up its case. The legislature 
has added the provisions of section 204 (x-A), clearly with the object of checking 
and curbing such corrupt and unhealthy practices and tendencies. The object is 
sought to be achieved by making it imperative upon the prosecution to disclose 
the names of its witnesses at the first opportunity available other than the first 
information , report, if any, of the alleged offence and to safeguard the accused 
against subsequent variations or addition.- The complaint,is made at a time when 
the memory of its maker is almost fresh and he should be then in a position to name 
all those persons who according to him have witnessed the commission of the 
offence or any fact related therewith. Might be, the prosecution may genuinely 
feel at a later stage the necessity of producing a witness not named previously in 
order to dispel the light thrown on the case by the defence witnesses or in order 
to fill in the accidental gaps in the evidence. The Court already possesses under 
the provisions of section 540 the power in such an eventuality to summon any person 
as a witness or examine any person in attendance though not named or summoned 
as a witness if his evidence appears to it essential to the just decision of the case. 
But it is revolting to common sense and notions of fair dispensation of justice that 
the prosecution should be entitled as of right to summon or produce a witness 
whose name has not been mentioned in the list filed under section 204 (i-A) 
without disclosing adequate reasons, or extenuating circumstances in 
Support thereof. Any estimation and interpretation of the provision contrary to 
that would render it wholly meaningless and of no practical use whatsoever so far 
as the defence is concerned for whose safety and benefit alone the provision has 
been incorporated. -

I, therefore, suggest that the relative provisions may be amended in the 
following maimer :—

(i) In sections 244 (1) and 252 (1), the words . “ and take all such evidence 
as may be produced in support of the prosecution1’ should be changed into “and 
examine all such witnesses whose names appear in the list filed under section 204 
(i-A) as may be produced in support of the prosecution.”

(ii) Section 252 (2) as it stands at present be deleted.

(iii) Section 244 (3) and section-252 (2) be newly added and worded as 
“ subject to the provisions of section 540, the prosecution shall not be entitled as of 
right to examine any witness or to have any witness summoned other than the 
witnesses named in the list delivered by it to the Court under the provisions of seqtion 
204 (i-A).”

(iv) In section 256 (1) between the words “ the evidence of any remaining 
witness for the prosecution ” and “ shall next be taken ” the words “ named in the 
list delivered by it to the Court under the provisions of section 204 (i-A) ” 
be inserted.
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■ " Lastly, it is -aTrriattcr of appreciable experience that the Courts, especially the 
-Magistrates, do not deal-with, rather ignore altogether, .the points raised, objections 
made, and the case-law, cited by the party during the course of the judgment against 
whom they deliver the same; ■ If an-attempt is made to raise the same point or 
objection before the: Court of appeal-in general and-the Court of revision in parti
cular, it is opposed by the-Court and the opposite party saying that the same was • 
riot raised or made in the Courts below, a plea which cannot be effectively and 
possibly repelled by the riiaker in the circumstances -prevailing at present. • It is 
true that the presiding officers of sorne Courts perinit the parties to submit their 
arguments in'writing, but this is done more to suit the convergence of the'Court, 
itself than in the interest of the parties. The wfitteri arguments when so submitted 
do not'at all form’ part of the case-record; they are destroyed by the Court after 
preparing the'-judgment. The rulings-ofsome'High Gburts'in India also'support 
arid encourage the ‘ Courts in' their refusal to ‘admit written arguments. I would 
for myself strongly plead in the circumstances ‘ that there should not be any legal 
bar operating against the'filing of arguments in writing by any of-the' parties. 
Th'e' plea is wholly rational arid 'equitable. The written arguments of any party 
would ofnecessity consist of the points of facts'ahd law,' objections against the admis
sibility of evidence produced by the opposite party and' the case-law in support 
of all its contentions. It would help immensely all the' Courts arid also the counsel 
of both the parties in appreciating and rebutting, the, relative party’s case as a whole. 
It would’also then be' riot possible for any party to claim or deny the factum of ariy 
particular point having been raised or not in the Courts below.. The acceptance 
by the' legislature of the plea should in brief prove itself advantageous, convenient 
and useful -to' all concerned without hampering in the least the Court or increasing

■ 1 1 *, , 1 ; > , _ f i',« 1 ^ < 1 ■ 1 ' r j -i ^ - ' • 1

in any way its burden or responsibility vis-a-vis the case. ' .
i , j, ’ 1 j • ”> ; ' ; ; . j , ' . * • { 1 • • ' ' ' ' * • - 1 ' , ‘ ^

' The suggested provision may be termed as below : ^ .[ ir : '
“Subject to other provisions under the Code any party to the proceedings 

or the case may, after-the defence has closed its evidence, submit its 'arguments 
to the Court either verbally or in writing incorporating therein'•ail the-' points- :of 
fact and law, objections, and the case-law which the party desires-the Court to take 
iiitb consideration before arriving.at the final' conclusion and decision upon the 
case as a whole. , , -
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DIVESTING BY AN ADOPTED SON : A PRESSING PROBLEM FOR
THE SUPREME COURT ,

By . ■ ■ , .
J. Duhcan M.-'Derrett.

Reader in Oriental Laws, School of Oriental and African Studies, University of London.
The Hindu Adoptions and Maintenance. Act (LXXVIII of 1956), provides 

by section’12, proviso {c), that * ■ •
“ the adopted child shall not divest any person of any estate-which vested in 

, him or her before the adoption.” - - • - - _
It is not certain whether any importance is to be attached to the word “vested 

1 While an estate which passes by succession or, transfer inter,vivos may be said in ninety- 
nine cases oiit of a hundred ,to vest in the heir or .heiress or transferee, it is far from 
certain whether joint family property passing into the hands of separated coparceners 
at a partition, or coming into the hands of a sole surviving coparcener by virtue 
of the prior deaths of his dormer coparceners, “ vests ” in anyone at all. To speak 
of vesting, or even ownership, except in figurative senses and for specifically limited 
purposes, in the, case' ’ of coparceners or holders of joint family property 
pending the possible recreation of a coparcenary is to misuse language1. If this 
view is correct, an adoption may “ divest ” joint family property in a very limited 
number of cases still, notwithstanding the apparent intention of this proviso. Thus 
if a Hindu adopts to himself (a widow can xio longer validly adopt to her deceased 
husband except for religious purposes)’ the adoption’ will still work at Mitaksha'ra 
law a divesting and revesfing (in so faras these words are at all appropriate) of the 
joint family-property out of the hands of the existing’coparceners and into the hands 
of them and .their new member. Joint family law to, this very small and'ihnocuous 
extent has been preserved.' However, after December 21, 1956, no adoption can 
divest joint family property which has vested for some .reason in one ' coparcener 
(other than the adoptive father) or in a stranger,’.not-because of any failure of the' 
word “vest” to cover such property,’ but because the adoptee’s right’s commence 
with his adoption (section 12) -and the doctrine of relation back, is abolished.'

This abolition was - greatly 'welcomed. Instances where' innocent people had 
been'deprived of their property merely because a'widow had adopted a son to her 

• husband, dead,"sometimes, as much as three-quarters of a century previously, pro
voked a feeling of indignation. As a result numerous cases had' attempted to mini
mise the effects of the'doctrine of relation back which had been unequivocally pro-' 
nounced in Privy, Council and Federal "Court cases, and" the various methods used 
have been criticised-in articles the ,arguments of "which it, would be undesirable lb 
repeat," except in summary form, here 2.') The- whole law relating to divesting' by 
adopted sons was reviewed by the. Supreme Court in the celebrated, case of Shrinlvas 
Krishnar.ao Kongo v/Karayan \DevjlKango3^ which served" fq put ?n end to" divesting

1. ' AttorneyrGenerid qLCeylon^v. K^.'Arumchalarri Chettiar, LtR. (1957) Aid. 5)3. 535. 0®** 6o'®om. 
L.R. (J.) at 167 per Lord Siinorids( “ To say that in such circumstances a coparcener has a ‘ share ’ 
of the property which passes at his death is" in their' Lordships’' opinion a clear‘misuse of‘language;' 
Nor does it help to say that1 tho'propertjhis ‘.vested'”, in nrl ‘ owned’.’ Ey«(if .‘.vest.’ and ..rowh,’ are 
legitimate words tousej'the coparceners for .the'time being rather than Jay. all the'members of the 
undivided family.” ' . -‘l.-ii■ -- 1 r -- '■ •-*' 1 -• . - - ' 1

-■ . "2". Seei(ig53) -55 Bom.hiR. (J.)j rffi-;' "(1955)'-' 57 Bom.L.R.. (J.), 73.fi; ; (1956) 58 -Bom.L.R. 
(J:),. t If.;-and .(1957) 59'"- Bom.L.R'. (J..)',;i'7.8-i82.v See a]so/"P..'Duraiswami'' Ayyangarin (1956) 
69 L.W. 29-33. ■ n; jh.u. 03
I.xi 3.,-i954.S:.G.J./Jo8 : 57 Bom.L-R.678::/A’.I.R.' 1954;S.C.'37g,: (i954)-I'M.L.J..63o(S.C.)-J

J 5 ' .
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of any collaterals who had succeeded to a propositus-collateral of the adopted son, 
and were remoter than he in the order of succession, assuming that he was alive 
and competent to take the estate at the opening of the succession. This simpli
fication of the law operated both in the succession to males and that to females4. 
One intolerable nuisance had been eradicated. But the basic proposition remained 
and was emphasised. The adopted son, adopted at Hindu law and not under our 
new “ Code ”, was entitled to recover the whole property of his adoptive father, 
whether it be joint family property or separate "property, in order that the continuity 
of the line should be preserved in property as well as in name.

The Supreme Court, in the course of explaining why those previous decisions 
could not be approved, which had enabled divesting to take place of the estate of 
a-propositus other than the adoptee’s male lieal ancestor, showed that the position 
of a collateral provisional heir would be intolerable and unexampled. Provisional 
heirs and limited heirs were well-known, the divided coparcener, i-a the sole surviving, 
coparcener and the widow giving title under the limited estate, were all notorious , 
examples and those who dealt with them otherwise than upon sufficient bona fide' 
enquiry, knew that upon action being taken by someone interested in the estate, i 
someone who perhaps might not even be alive at the time of the transfer, 4-i the 
estate might be divested without notice or compensation. They often paid, on that 
account,-something less than the normal market value of the property. The col
lateral heir, inheriting from an absolute owner and to all appearances by an absolute 
title, was in a different position : alienees from him had no notice of defect in his

• title, and.were not on their guard. Consequently it would berihequitable as well 
as iniquitous to count that collateral as of the same class as the coparcener, manager, 
or pre-1956 widow. The words in which this very relevant ratio is expressed make 
it clear, it is submitted, that the Supreme Court were of the opinion that a sole 
surviving coparcener who has alienated without justifying necessity prior to the 
adoption of a son by the widow of a predeceased coparcener, and the separated 
coparceners who alienate without necessity prior- to the adoption of a son by the 
widow of a coparcener who died prior to the partition, are all alike, in that they can 
give only a provisional title/ provisional until all widows then capable of adoption 
had died or lost their power to adopt,' and that the adopted son in both'circumstances 
could divest transferees of property who had taken for purposes which would not 
.have been binding "upon hrm had he been alive and a coparcener at the relevant 
moments. Mr. Justice Venkatarama Iyer said in a passage often cited before.6

“.. .. Anant Bhikappa Patil '{Minor) v. Shankar Ramchandra Patil6, went far be
yond what had been previously understood to be the law. It is not in consonance 
with the principle well-established in Indian jurisprudence that an inheritance could 
not be in abeyance, arid that the relation back of the right of an adopted son is only 
quoad the estate of the adoptive father. Moreover the law as laid'down' therein 
leads to results which are highly inconvenient., When an adoption is niade by .a 
widow of either a coparcener or a separated inember then the right of the adopted 
son to claim properties as on the date of the death of the adoptive father by reason 
of the theory of relation back is subject to the limitation that alienations made prior

>
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io the date of adoption are binding on him, if they were for purposes binding upon 
the estate.. Thus, transferees from limited owners, whether they be widows or co
parceners in a joint family, are amply protected. But ho such safeguard exists in ' 
respect of property inherited from a collateral, because if the adopted son is entitled 
on the theory of relation back to divest that property, the position of the mesne holder 
would be that of an owner possessing a title defeasible on adoption, and the result 
of such adoption must be to extinguish that title and that of all persons claiming 
under him. The alienees from him would have no protection, as there could be 
no question of supporting the alienations on the ground of necessity or benefit. And 
if the adoption takes place long after the succession to the collateral had opened
•.........and the property might have meanwhile changed hands several times, the
title of the purchasers would be liable to be disturbed quite a long time after the 
alienations. We must hesitate to subscribe to a view of the law which leads to 
consequences so inconvenient. The claim of the appellant to divest a vested estate 
rests on a legal fiction, and legal fictions should no be extended so as to lead to 
unjust results.”

Thus his Lordship shows that the rule as re-established in our leading case rests 
on three legs ; ,(i) pre Anant v. Shankar cases6, which authorised divesting of the 
property of the male lineal ancestors, such as father or grandfather, (ii) the purpose 
and design of the institution of adoption amongst Hindus, and (iii) the propriety of 
allowing an adoptee to divest the property of, e.g., the father from whosoever hands 
it may be found in, provided that the alienation was not originally for a purpose 
that would have been binding upon him had he been alive and in the position of 
a son at the time in question ; and, on the other hand, the impropriety of allowing 
such divesting, when the property belonged to a person with whom the adoptee 
could not become a coparcener by virtue of his adoption, a person with whom third 
parties would naturally deal without enquiring whether his title was limited by 
the existence or potential existence of concurrent rights in the same property. In the 
passage quoted it is evident that his Lordship envisaged divesting of the property 
of the adoptive father, whatever its nature, and in whatever hands it might oe found, 
provided that the purpose of the alienation was not binding on the adopted son.

The question may be raised whether the same was understood to be the case 
whether (i) the property was “ vested ” in a sole surviving coparcener, and it had 
passed from him by (a) death or (b) alienation inter vivos, or (ii) the property was “ves
ted ” in several coparceners, who had separated after the adoptive father’s death, 
and divided amongst themselves what would have been the adoptive father’s share, 
and had afterwards either (a) died, or (b) alienated inter vivos.

On principle there should be no difference in these cases, except that, with alie
nations for value, it is open to the mesne holder to prove that the alienations were 
made to protect the property itself, to maintain persons whom the adoptee would have 
been obliged to maintain, to pay the adoptee’s father’s untainted antecedent debts, 
and the like. The principle, after all, is clear enough. The adoptee is treated like 
a posthumous child. A posthumous child can recover his father’s share from coparce
ners who have divided after his father’s death, subject to binding alienations ; the 
meaning of that expression “ binding alienations ” may escape the unwary, but it 
should be sufficiently clear from what is said above. In the same way the posthu
mous son can divest alienees from a sole surviving coparcener, as he could from an 
heir, such as his own adoptive mother. The property, which appeared to be the 
property of the holders subject to evident rights of maintainees, etc., was held by a 
provisional “ title ”, and no stronger title could be conveyed except for a necessity 
that would bind the whole family, living and to be born or adopted. The coparce
ners held provisionally as long as a widow lived who retained the right to create a 
new coparcener retrospectively by adoption, and the sole surviving coparcener, like
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any. heir, though hardly by so strong a title; held provisionally in the same circum
stances. The logic of this position extends to testamentary dispositions by the sole " 
surviving-coparcener ; and logic demands that both legacies and sales, mortgages 
and exchanges; not to speak of gifts, must be upset when a son is adopted by the 
widow of a predeceased coparcener. That logic has been admitted in several cases 7, 
and recently in the challenging case of Potharaju Pardhasaradhi Rao {Minor) v. Potha- 
raju Srinivasa Sarma8. But anyone who has been following the development of the 
Hindu law of adoption in Bombay, whence most of the cases came;'knows that logic 
is not respected; and now Andhra, in the last mentioned case, instead of following 
what appears to have been the intent of the Supreme Court judgment9, has preferred 
to follow the Bombay Full-Bench, in Ramachandra Hanmanl v. Balaji Dattu10, and to 
remain content with the very-unsteady reasoning of the same Full Bench in Kfishtappa 
Venkappa v. Gopal Shivaji11, rather than the ratio which lies behind the Bombay case 
oi.Gurupadappa Basappa v. Karishiddappa12, which the Bombay Full Bench in that last 
case fully and unreservedly upheld. • The result, though it appears rational, is dis-. 
turbing.

The position as left by the Bombay High Court was that whereas a son adopted 
by the widow of a predeceased coparcener could re-open a partition and force the 
other sharers to carry their own alienations which would not" have been binding up
on him, and to give him a share quite free from such alienations; he could not avail 
himself of the same right where no partition could-be re-opened, by reason of the 
fact that there had been no partition, the other coparceners having died uhseparated 
and left a sole surviving coparcener, who, instead of dying and leaving the family 
property to pass by inheritance, had alienated parts or the whole of it inter vivos18.

’ Even where the property had passed from the sole surviving coparcener by inheri
tance, and had then passed from his heir on the latter’s death, the Bombay High 
Court has held that it cannot be reached by the adopted son11; but here the Andhra 
High Court has very properly declined to observe whether the conclusion was fit to be 
followed.- But the basis of the Andhra decision was that a distinction existed (though 
not pointed Out in the-Supreme Court) between property which passes from the 
sole surviving coparcener by inheritance, on the one hand, and property which he 
has. alienated on the other. . All the instances of divesting of the holder who had taken 
from'a sole surviving coparcener related to intestate succession. In fact there were 
cases in Madras as well as Bombay testifying to the sole surviving coparcener’s power 
of alienating by will.in spite of the relation back of the adoption made afterwards by

7. For example, Udhao v. Bhaskar, I.L.R. (1946) Nag. 425, 427 ; Krishtappa Venkappa y. Gopal 
Shivaji, (1956) 59 B.L.R. 176, 182-3.

8. A.I.R. 1959 Andh. P. 512: (1959) 2 An.W.R. 341. This is the best of the series dealing with 
this subject. The reference to logic is found at p. 313, col. (i) : “ It is true that if abstract logic is to 
have its way, it may be difficult to resist the force of this argument.’ Observe the effect of the famous 
citation from Quinn v. Latham, (1901) A.C. 495, at p. 516, col. (a), but notice that that dictum expressly 
refers to “generality of expressions” and not to fundamental principles of law which are to be deduced 
from, the whole pattern of case-law, and not from isolated incidents independently and without respon
sibility-for the whole. Thus although every decision is authority only for what it actually decides; 
the effect of a group of decisions relating to the status and powers of 'an - individual known to law 
cannot be evaded by claiming that decisions oh parallel or connected topics are not to be scrutinised 
in order to establish what that status or those powers are in a particular disputed context.. Extension 
from the known to the unknown may be sometimes unjustified, but it is proper to establish a funda
mental proposition with the aid of collateral authorities and thence to determine whether the unknown 
rule is or is not necessarily to conform.

9. - See n. 5 above. The reason stated is that the learned Judge did not intend to disturb the law 
as laid down in Veeranna (see below) and as understood . by himself in a- case decided while-he' was 
as Judge of the Madras High Court : see n. 46 below.

10. I.L.R. (1955) Bom. 837 : 57 Bom. L.R. 491 : A.I.R. 1955 Bom. 291 (F.B.).
‘ 11. (1956) 59 Bom. L.R. 176 (F.B.). '
12. (r953) 56 Bom. L.R. 252.: A.I.R. 1954 Bom. 318.
13. See Question and Answer'at 59 Bom. L.R. 182-3.

h ■ ,14. See n. 10 above. The case was attacked in (1956) 58 Bom.L.R. (J.) I, but'has not un
naturally been followed in Ganeshrgg y. Ramchandra, (1957) 59 Boui.L.R, 1032 and Jhunkarihtdm V. 
Pht/olclmd, A.I,R. 1958 M.P. 261,

to
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the predeceased coparcener’s widow'15. And it yas clear that'Bombay had never 
perxnitted. a sole surviving coparcener’s alienations-of any sort to be disturbed. How 
can a distinction be made between alienation and legacy-o'n the one hand and intes
tate succession oh the other ? The property after all is-joint family property, and the 
absence of the adopted son at the time is irrelevant in view of (he doctrine of relation 
back16. Logic demands the removal of the alleged distinction,- but their Lordships 
in’ Andhra candidly say that logic is unsupported by authority. Unfortunately they 
point .out the basis of their own judgment; it is practically identical with the basis 
of Chagla, C.J.’s judgments in the Full Bench cases referred to above ; and it is false 
and easily recognisable as such. What follows in this paper is an explanation partly 
of what is false in the reasoning, and partly of how a false proposition came to be 
embedded in the case-law.

But before we proceed a preliminary question has to be answered. The trouble 
started with Veeranna v. Sayamma17, unfortunately recognised as good law in Anant v. 
Shankar. Veeranruds case was decided in 1928,‘ and was followed several times since16, 
and must have been the deciding case in many disputes regarding adoptions and 
wills made by the last male holder of joint family property. Is the course of usage 
affecting perhaps hundreds of titles, stretching over 31 years, sufficiently long to justify 
our clinging to that case, even if demonstrably wrongly decided, under the healthful 
maxim, communis error facit jus ? If the Supreme Court were to overrule this case 
untold harm would be done. "Such an event would not be unprecedented and might not 
be wrong19. Separate from this enquiry, however, and on much safer ground, because 
voidable alienations are in question and the law of limitation will prevent over-nu
merous litigations, is the question whether the other source of the trouble, the false 
dictum in Krishnamurthi Ayyar v. Krishnamurthi Ayyar2 °, can be overruled (or, more cor
rectly, explained into innocuity), now that it has been an effective stumbling- 
block to the adopted son for 32 years. Had Veerannds case been correctly decided, 
and had that dictum in the Privy Council been correct, it would still have been open to 
Parliament to put a stop to litigation brought by sons adopted prior to 1956 if its 
object was to divest transferees,from sole surviving coparceners. The question is 
whether the Supreme Court (assuming an opportunity to do so) will straighten out 
the' law, and overrule the Bombay and- Andhra cases which are in apparent conflict 
with one of the rationes in Skrinioad case ; and/if that happens, whether Parliament 
will step in, to stop these iniquitous, but perfectly legal actions by adopted sons; or 
whether on the other hand the Supreme Court will uphold the cases in question. 
But if the latter happens it cannot, possibly happen for the same reasons as those 
upon which the Bombay and Andhra High Courts prefer to rely21.

This is quite certain. The reasons are patently bad, and cannot stand in face 
of PrivyCouncil, Federal Court, and High Court decisions on other, but closely ad
jacent, branches of our subject. ■ It is'inconceivable that the Supreme Court should

15. The whole matter is thoroughly discussed by P. Chandra Reddy, J. (as he then was) in- 
D. Lakshminarasimham v. G. Rajeswari, A.I.R. 1955 Andh. P. 278: 1955 An.W.R. 344.

16. Ramchandra Shrinivas Kulkami v. Ramkrishna Krishnarao Kvlkami, (1951) 54 Bom. L.R. 636 
cited below.

17. I.L.R. 52 Mad. 398 : 56 M.L.J. 401 : A.I.R. 1929 Mad. 296.
18. Udhao v. Bhaskar, cit. sup., and Marayan Ramakrishnd v..Padmanabh, (1949) 52 Bom.L.R. 313 ; 

also Vithalbhai Gokalbhai v. Shivabhai, (1949) 52 Bom. L.R. 301 : A.I.R. 1950 Bom. 289.
19. There is a distinction between a mistaken course of conduct or practice, on the one hand 

and a series-of decisions which rely upon a mistaken appreciation of the law. While the law may 
take account of a development of usage which it would be oppressive to overturn, and which it may 
itself recognise and mould, it is quite another matter to refuse to state correctly what the law is merely 
because it has frequently been.,misstated previously..
’ ’ 20. (1927) L.R. 54 I.A. 248 : 50 Mad. 508 : 53 M.L.J. 57. A.I.R.- 1927 P.C. 139 : 29 Bom.L.R-
969 P.C., at p. 262 of the I. A. rep., pp. 144-145 of the A.I.R.report, and p. 978 of the Bom.L.R. report..

21. It is fair to remark that it is possible fdr the Supreme Court heartily to disapprove of a rule 
but to hold that it has been in use for so long that it cannot be overturned upon any theoretical basis. 
This happened iq Qumnath Y, Kgmalabpi, A,I,R. 1555 S.C. 206 ; . 1955 S.G.J. 178 : (1955) 1-M-L.J. 
(S G.) 91,



32 THE MADRAS LAW JOURNAL. [i960

hold that the sole surviving coparcener was a full and complete owner of the joint 
family estate for the purpose of disenabling a future adoptee to claim a share in 
whatever he may have happened to transfer inter vivos, whilst at the same time hold
ing that the property in the hands of a sole surviving coparcener is “joint family 
property ”, that on his death it is so to be conceived for the purposes of the Hindu 
Women’s Rights to Property Act, 1937, that his alienations can bind only his own 
natural (legitimate) and or adopted son, and that if property is earned by reason of 
alienations made between the death of the last coparcener to die and the conception 
of his natural son or the adoption of his own adopted son, the fact of alienation will 
enable that late-comer to have a birth-right in the entire earnings so made. Nothing 
can be clearer than that the sole surviving coparcener is not the full and complete 
owner of the property: his fruitless attempt to dispose of it to the prejudice of mainte
nance rights of female dependants of predeceased coparceners shows that clearly 
enough2 2, and the freedom that the temporary absence of a coparcener gives him is 
apt to prove illusory. It is perfectly true that he is treated as if he were a full owner for 
certain quite limited propositions, each valid, with inevitable built-in provisions and, 
reservations and justifications, in its own respective sphere.

In income-tax contexts he, as the assessee for the purposes of the joint family 
is treated as “owner”23. For Estate Duty he is treated as owner24, and under the 
Hindu Succession Act, 1956, the tradition is continued of making no distinction 
whatever between the separate property of a sole surviving coparcener and of the 
same man in his capacity as an owner of separate and self-acquired property26. That 
tradition has a long and involved history, and it is important to remember that for 
a long time Madras, and until very recently Travancore and Cochin, held that when 
the sole surviving coparcener died succession did not open to the sole surviving co
parcener in respect of the joint family property as if he were the owner, but the 
females took it jointly26. This wholesome rule was eventually abandoned in British 
India with safety, because the sole surviving coparcener held subject to the rights of 
the females and others (such as illegitimate sons and concubines, if any), and could 
not defeat their rights—for they could, if they suspected danger to their interests, 
apply for a charge to be created over the property in their favour27. And how a man 
can be called full owner of property, over which any number of people may at any 
time apply for individual charges, passes our comprehension. As we shall see, the 
correct position has been stated authoritatively often enough. The sole surviving 
coparcener often looks like a full owner : but he is known not to be such, and any 
ratio which depends upon such a proposition must be false. That this is the ratio of 
Pardhasaradhi Rao’s cast is evident. Chandra Reddy, G.J., said28 :

22. Manilal v. Bai Tara, (1893) I.L.R. 17 Bom. 398 ; Somasundaram Chetty v. Unnamalai Ammal, 
(1920) I.L.R. 43 Mad. 800 : 39 M.L.J. 179 ; Ram Kunwar v. Amar Noth, (1932) I.L.R. 54 All. 472 ; 
Malkarjun v. Sarubai, A.I.R. 1943 Bom. 187. The right is postponed to joint family debts, but not, 
it seems, the personal debts of the sole surviving coparceners.

23. See cases cited at 60 Bom. L.R. (J.), 169, n. 18 and 171 n. 27.
24. “ Estate Duty and the Nature of a Mitakshara Coparcener’s Interest ”, (1958) 60 Bom.L.R. 

(J.), I6iff.
25. Hindu Succession Act, 1956, Sec. 6 : “ an interest in a Mitakshara coparcenary property.”
26. This forgotten chapter .of Hindu legal history deserves more than passing attention. The 

silence of the Mitakshara is extremely significant, implying that custom eked out the exiguous law 
which the author was prepared to assert : he was concerned only to protect the widow of a separated, 
sonless, and unreunited male. RamiatKoopooAmrrw.lv. Ammani Rucmani Ammal, (1887) 5 Trav. L.R, 
45 (F.B.) was followed in 15 Trav.L.R. app. 35 and 20 Trav. L.R. 35 ; followed and affirmed in 
Nagamma Valliamma v. Parvathi Sioakami, (1936) (mi) 52 Trav. L.R. 214 (E.B.) followed in Dakshi- 
.namoorthy Srouthigal v. Narayanan Sastrial, (1935) 51 Trav. L.R. 150 (mother-manager has rights of 
alienation like a “ manager ” of a joint family in British India) ; distinguished in Thanu Adaviar 
Subramonia v. Marimuthu Mutachi, (1935) 51 Trav. L.R. 198 explained in Abdul Sakkur v. Kasi Ammal, 
(1940) 55 Trav.L.R. 151 ; followed in Cochin in 3 Co.L.R. 125 until this was overruled in Puthi Ammal 
v. Bagirathi, 18 Co.L.R. 505 ; overruled by Muthu Neelamma v. Pentmal Pillai, (1953) T.C, 1021: 
A.I.R. 1953 T.C. 518 (F.B.).

■ 27. Ramchdndra Gururao v. Kamalabai, (1944) 46 Bom.L.R. 358 ; Satwati v. Kali Shanker, (1955) 1 
All. 523, 526 f., (F.B.) ; Dattatraya Putlo v. Tulsabai, (1943) Bom. 646 ; 45 Bom.L.R. 802.

38. AJ.R. 1959 Andh. P. 512, 515, col. (i).
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“ We have already pointed out that the sole surviving coparcener is the absolute 
owner of the property and it is not correct to describe it as a qualified interest in the 
property and he has consequently full power to alienate it whether by settlement or 
by will, there being no fetters on such power.5’

It is likewise, subject to the superficial thinking induced by the determination 
to reconcile, by force if necessary, divergent propositions in previous Bombay cases, 
the ratio of Ramachandra Hanmant2 9, where Chagla, G.J., says :

“ When D succeeded to the property of R there was a potential mother in the
family of R [the sole surviving coparcener], and therefore it is well-settled.........that
D inherited this property subject to defeasance, the defeasance coming into operation
in the event of the potential mother........... adopting a son into the family of R. But-it is
equally well-settled that subject to this defeasance D had an absolute interest in the 
property which he inherited. He was the full owner of the property, he could deal 
with the property as his own and it would be erroneous to suggest that D had only a 
qualified interest in this property. As an absolute owner he could alienate the 
property and the alienation would be binding upon any son adopted subsequent to 
the alienation.......... ”
The reason why D was supposed to take an absolute estate was that it was believed 
that R had an absolute state. In Krishtappd’s case Shah, J., in referring the ques
tion to the Full Bench stated the correct position “ If the property of a joint Hindu 
family alienated for non-justifiable purposes is to be regarded as notionally the pro
perty of the family for awarding a share to the adopted son of a coparcener, it is im
material that it was alienated by a sole surviving coparcener or by the surviving 
coparceners after they have partitioned the estate5’30 and invited the Full Bench 
to refuse to follow the law as astated in Veer anna v. Sayamma31, But Chagla G T 
said:31-a 5 -J'5

• • • this Court laid down in the earlier decision Bhimaji Krishnarao’s case 
that, when there was a sole surviving coparcener and he made certain alienations and 
there was an adoption in the family subsequent to the alienations, then the alienations 
were binding on the adopted son because at the dates of the alienations the coparcener 
had full right to treat the family property as if it were his own property, and that an 
adoption which was subsequent to the alienations could not affect the property which 
was already disposed of by the coparcener as a person who acted as the full owner of 
the property.. Just as the sole surviving coparcener has every right and authority 
to dispose of the property as if it was of his absolute ownership...'.”
And the powerful phrase “binding alienations”, “ lawful alienations ”, which had 
figured, so largely in earlier cases was treated as if it meant “any alienations” . A 
dictum in a Madras case likewise refers to the alienations which an adoptee might 
avoid32, and it would be totally nullified if “lawful alienations ” meant “ any aliena
tions whatever.”
In fact there are three sorts of sole surviving coparcener :—

i. The sole surviving coparcener who has no widow of a predeceased copar
cener living. He is not a full owner, unless he is also. ■

_ 2. A sole surviving coparcener who has no maintained living, who is entitled 
to draw maintenance from the joint family property ; and has not begotten a son, 
whose live birth might retrospectively create a “ birth right” over improperly ali- 
nated property transferred after his conception. This man is certainly, pro tempore, 
a full owner." ■’ ’

I------- --------------------------------------------—r—-------------------------------------------------------------------—--------- --------------- :—’

29- (1955) 57 Bom.L.R. 491 at 496. ' ' 1 ,
30. (1956) 59 Bom.L.R. 176 at 181.
31. (1928) 52 Mad. 398 : 56 M.L.J. 401 : A.I.R. 1929 Mad. 296. ■ .!• us
31-a. 59 Bom.L.R. 176 at 182.' • - . . .

. 32:. R°ju, v- Lakshmi Animal, (1954) 1 M.L.J. 654,' 659 : “ he cannot question to some extent the 
prior alienations as m Veer anna",
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3. In nine cases out of ten the sole surviving coparcener belongs to neither cate

gory, and both widows of predeceased .coparceners are alive, and also other per
sons entitled to protect their rights to maintenance are alive, constituting very real 
encumbrances on the estate. It is the failure to observe the distinctions amongst these 
three classes of sole surviving coparcener which are ultimately responsible for the 
confusion from which we suffer. '

1.1 The sole suriving coparcener is not (except in highly exceptional cases) a fall or absolute 
owner of the joint family estate and therefore his alienations are questionable'.

In Umayal Achi y. Lqkshmi Achi33 the Federal Court had to determine inter alia 
whether a sole surviving coparcener’s joint family property was his separate .property 
within , the meaning of section 3 of the Hindu Women’s Rights to Property Act, 193,7 
or whether it was “an interest in a Hindu joint family property”. The possibility 
that it might be neither, seriously considered in several cases upon a ratio which still 
exerts considerable influence with regard to a separated share in joint family pro
perty34, was rejected. Varadacnanar, J., said:36 . . .

“The (learned Judges) proceeded on the footing that the suit properties had 
come to A as the last surviving member of a Mitakshara joint family, but they held 
that the suit properties were separate properties of the deceased because he had full 
disposing power over them. They were of the opinion that the Act, itself was enacted 
“ in order to give a widow and a predeceased son’s widow a share in the estate of the 
deceased over which he had a disposing power.” With all respect to the learned 
Judges we think, in .the light of the arguments before us, that the question requires a 

. more detailed examination of the scheme of the Act with due regard to the established 
rules of Hindu law. In cases governed by the Mitakshara school of Hindu law the 
expression “separate property” has sometimes been used in a limited sense to denote 
what is known as self-acquired property. But, judged by the test of power of dis
position two other kinds of property held by a Hindu governed-by that law,- viz., 
property obtained as his share at a partition and property held by him as a sole sur
viving coparcener, may, in some measure, resemble self-acquired property. There is, 
however, this difference between them, viz-, that in the case of self-acquired property, 
the owner’s power of disposition will continue to remain undiminished throughout 
his lifetime,, unless he chooses voluntarily to throw it into the joint family stock, 
whereas, in the case of the other two kinds of property,- his power of disposition will 
become qualified and his interest reduced the .moment a son is born to him or the 
widow of a predeceased coparcener takes a boy in adoption. It would not therefore 
be right to place these three kinds of property on the same footing merely on the 
ground that at a particular point of time, the owner may enjoy , unrestricted powers of 
disposition ■ over them.”
The fact that the Andhra High Court, in Chunduru Seshammay. C: Ramakoteswara Rao 36 
preferred to hold that the property of a separated coparcener was not within section 
3 of the Act of 1937 at all (a perfectly plausible view), does not mean that the ratio - 
of Umayal Achi’s case is denied there to have any validity (though appearances .would 
suggest that), and even ,if such ,a denial were made it would, of course not b.ei binding 
upon subsequent Benches of the’same High, Court37. .

t • The same family whose affairs were brought before the Federal Court in Umayal 
Achi were involved “in litigation, with the-, Ceylon Government, and the .question

------------------—" " r ' (———■-------------------------------------------------------------------------" ■ . -------------- -~ --—;------------------------ :------------------------------ -I

) 33.. (1945) F.G.R. 1 : (1945) i. M'L.J. 108 : A.I.R. 1945 F.,C. 25. , .. . , v,,'.
34. Bhadraov. Chandra Bhagabai, (1949) Nag. 465 ; A.I.R. 1949 Nag. no. SeeJig^jAg Bom.

L.R. (J.) 8iff, at 84-87. See n. 36 below. _ - ................... .
35. A.I.R. 1945 F.G. 25 at 31 : (1945) F.G.R. 1 : (1945) 1 M.L.J, 108.
36. A.I.R. 1958 Andh. P. 280 , which has Trisul v. -Domini,‘A.I.R. 1957 Pati 441 in support, but

Subramania v. Kalyanarama, (1957) 1 M.L.J. 250 : I.L.R. (1957) Mad. - 565 ■ A.I.R. 1957 Mad, 456 
and Jana Gadi Teli v. Parvati Santosh,-.{i§5l) 60 Bpm.L.R.. 553 against it.. .. ..

37. The F.G. case, being concerned with the status of a sole, surviving;coparcener,.is naturally
followed in Andhra, and its ratio, cannot.be denied there-until the matter is reviewed once .again by 
the Supreme”Court; ' r’ ' - ,, .1,
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of the-sole surviving coparcener’s “ tenure ” or “ownership” was closely considered 
by the Privy, Council in .Attorney-General of Ceylon v. Arunachalam Chettiar38. Lord 
Simonds said, in answer to the question whether the property were “joint property of 
a* Hindu undivided family ” within th(j Ceylon Statute 39.

“ The nature of the interest of a single surviving coparcener was the subject of 
exhaustive evidence by expert witnesses and their Lordships were referred to and 
studied numerous authorities in which in reference to his interest language was used 
not incompatible with his being regarded'as the “ ownee ” of the family, property. 
But though it may be correct to speak of him as the “owner”, yet it is still correct to 
describe that which he owns as the joint family property. For his ownership is such 
that upon the adoption of a son it assumed a different quality : it is such, too, that 
female members of the family (whose numbers may increase) have a right'to mainte
nance out of it and in some circumstances to a charge for maintenance upon it. 
And these are incidents which arise, notwithstanding his so-called ownership, just 
because the property has been and has not ceased to be joint family property. Once 
again their Lordships quote from the judgment of Gratiaen, J.: “To my mind 
it would make a mockery of the undivided family system if this temporary reduction of 
the coparcenary unit to a single individual were to convert what was previously joint 
property belonging to an undivided family into the separate property'of the surviving 
coparcener”.......... [it was not reasonable to suggest a discrimination between pro
perty in the hands of a single coparcener and that in the hands of two or more co
parceners], It was urged that already the difference is there since a single coparcener 
can alienate the property in a manner not open to one of several coparceners. The 
extent to which he can alienate so as to bind a subsequently adopted son was a matter 
of much debate. But it appears to their Lordships to be an irrelevant consideration. 
Let it be assumed that his power of alienation is unassailable ; that means no more 
than that he has in the circumstances the power to alienate joint family property. 
That is what it is until he alienates it, and, if he does not alienate it, that is what it 
remains. The fatal flaw in the argument of the appellant appeared to be that, hav
ing labelled the surviving coparcener “owner”, he then attributed to his ownership 
such a congeries of rights that the property could no longer be called “joint family 
property ”. The family a body fluctuating in numbers and comprised of male and 
female members, may equally well be said to be owners of the property, but owners 
whose ownership is qualified by the powers of the coparceners. There is in fact- 
nothing to be gained by the use of the word “owner” in. this connection. It is only 
by analysing the nature of the rights of the members of the undivided family, both 
those in being and those yet to be bom, that it can be determined whether the family 
property can properly be described as “ joint property ” of the undivided family.”

Finally, though it is notorious that a son conceived after an alienation by his 
father, the sole surviving coparcener, and a son adopted by a sole surviving coparcener 
cannot question any acts or transfers made prior to the commencement of his “birth
right ”, it is equafly well known that property acquired by the sole surviving coparce
ner-by means of alienations of joint family property made during that period ;are not 
his separate property, and cannot be improperly alienated after the conception or 
adoption^ as the case may be, because, although they seem to be accretions in the way 
of absolute ownership to property allegedly held in absolute ownership, they are in 
fact earnings by reason of detriment to the ancestral.estate, and are in.the sole sur
viving coparcener’s hands joint family property in potentiality even at the timp when 
no other coparcener was alive in fact or in law. This is expounded in the extraordi
narily useful case of' Sivaramdkrishnan v. Kaveri Ammal40, where the previous case-law 
was exhaustively reviewed.' ‘ There in fact the detriment to the ancestral property 
had ceased, or rather been made good, before the conception of the son, aricTon that 
account the 'earnings were held the sole surviving coparcener’s separate property;-

4 j_ t( • I • • *, .. > 4 •5

r 38. L.R.v(iq57) A.C;,513. - - ■ ' . \ ' '

39. L.R. (i957) A;C. at 54a : 60 Bbm.L.R.J(J.) at 171. -
40. A.I.R. 1955 Mad. 705 : (1956) 1 M.L.J. 15a s I.L.R. (1956) Mad. 649,
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but it is evident that if the mortgage in question had been paid off after the concep
tion the whole earnings made previous to the conception by its aid would have been 
partible, and alienable only as joint family property. The ownership of the sole 
surviving coparcener is therefore a very qualified affair, and he is certainly not a full, 
complete, or absolute owner of the joint family property—a proposition which, stated 
in such terms, is now seen to be self-contradictory. The Madras High Court quote 
with approval the words of Wasoodew, J., in Ayyangouda Basangouda v. Gadigeppagouda41 
to the effect that an adoptee might have- a share in the property acquired by a sole 
surviving coparcener out of the proceeds of sale of the joint family property; “I do 
not think the position of the sole surviving coparcener, who has invested the ances
tral funds in a fresh business started by him, should be different (from the manager of 
a joint Hindu family’s position) merely because he was the sole owner of the entire 
property at the time of the investment....” But their Lordships emphasise that the 
sole surviving coparcener is at perfect liberty to alienate joint family property right 
up to the moment of the acquisition of the “birth-right”, because in that interval no 
coparcener exists having a right to complain42. The rights ofmaintainees to dispute 
alienations were not mentioned (though they are well known, and it was tacitly 
assumed that all readers would recognise the holders of this “ birth-right ” as the 
alienor’s own descendants, no question of relation back having been aired in that case.

II. How did it come to be believed that the sole surviving coparcener was a full and ab
solute owner of the joint family properly?

It is at this stage that we wonder whether communis error saves the wrong cases, 
and whether on that ground a distinction ought to be made between legacies and 
other transfers from the sole surviving coparcener. But even here the position is 
not clear, since there exists authority against the mass of cases which assert the 
anomalous proposition that the adoption, relating back, takes effect after the will 
has had time to operate43.

The sources of error were; (i) the failure to observe the difference between the 
rights of a son adopted to the propositus, the sole surviving coparcener himself, and 
those of a son adopted to a predeceased coparcener, the last being a son whose rights 
relate back to a time prior to the commencement of the sole survivorship ; (ii) a 
general failure to recognise the doctrine of relation back at its full value; and (iii) an 
over-generalisation from the situation of a sole surviving coparcener who is in fact an 
“owner ”, because no other rights in those special cases (class 3 above) do or can 
inhere in the former joint family property which is in his hands. It is unnecessary 
to expatiate here on the defects of the twin sources of the current legal authority, 
Veeranna’s case and Krishnamurthi’s case, since this has been done so often elsewhere44. 
A summary will suffice. ’’

As their Lordships of the Andhra High Court admit45, it is Krishnamurthi's case 
which prevents the logical rule from being declared. Just as the Supreme Court in 
Shrinivas’s case cut off that part of Anant v. Shankar which was not based upon authority 
so it can in respect of KrishnamurthVs case undo the harm which was done by a dictum 
expressly stated upon principle and without authority, and having no connection 
whatever with the subject-matter of the appeal. There their Lordships were con
cerned with the effect of an ante-adoption agreement entered into by the sole sur
viving coparcener who adopted to himself. Lord Dunedin said :46 
!---------------------------------------------------------------------------------------------- ——----- •

41. A.I.R. 1940 Bom. aoo.
4a. A.I.R. 1955 Mad. 705 at 713 : (1956) 1 M.LJ. 15a : l.L.R. (1956) Mad. 649.
43. For examples of such cases see above, n. 15, and text to n. 54 below.
44. 55 Bom.L.R. (J.) 3, 58 Bom.L.R. (J.) 10.
45. A.I.R. 1959 Andh. P. 512 at 514, col. (i) : (1959) ajAn.W.R. 341: “So far as I can see ” (says 

Chief Justice P. Chandra Reddy) ” there is no legal principle on which an absolute estate created 
by the husband’s will in favour of his widow or any one else can be divested by a subsequent adop 
tion, unless we can treat the adoption as so relating back to the life-time of the husband as • to 
destroy in respect of ancestral property his power of disposition by will, a view which', the opinion 
expressed by the Privy Council in Krishnamurthi Ayyar's case precludes us from taking.”

46. See n. ao above. , ... , ■ ,, .
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“When a disposition is made intra vivos by one who has full power over property 
under which a portion of that property is carried away, it is clear that no rights of a 
son who is subsequently adopted can affect that portion which is disposed of. The 
same is true when the disposition is by will and the adoption is subsequently made by 
a widow who has been given power to adopt. For the will speaks as at the death of 
the testator, and the property is carried away before the adoption takes place”. 
The latter part of this is sheer nonsense, but was perforce followed in India by Courts 
only too glad to pronounce, under the authority of this, somewhat characteristic, 
excess of zeal to propound the Hindu law which is evidenced elsewhere in his Lord- 
ships judgments 4 7, a rule which was equitable and convenient, even if it was inconsis
tent with the doctrine of relation back which the Privy Council expounded in the 
score or so of years following upon Krishnamuthi’s case4,7-a, Veeranna v. Sayamma48, was 
the first of the examples, a case which was so plainly an authority for the proposi
tion contended for in our Andhra case that it is perfectly understandable that their 
Lordships of Andhra High Court should have felt themselves bound to follow it.

In Veeranna’s case48 we are told, “ It seems to me (Odgers, J.) that a sole sur
viving coparcener has always been regarded as the owner of the coparcenary proper
ty. The theory of relation back has only to do with establishing a line of succession 
to the adoptive father and in order to establish that line, it is necessary that certain 
intermediate holders should give way to the adopted son’s superior claims as that of a 
natural born son of his adoptive father.... What authority there is with regard to 
alienations by a male holder are strongly, and it seems to me conclusively against 
the contention argued by the appellant.” But in fact those authorities were worth
less in view of the fact that, as we see well enough now, the sole surviving coparcener 
had many privileges but was not the full owner, and in order to obtain the property 
to which he had acquired a “ birth-right ” by his adoption the adopted son had a 
right to recall non-justifiable alienations made by the sole coparcener in the interval 
after his adoptive father’s death. Otherwise the whole point of the adoption would be 
lost. Knowing that the widow was about to adopt, the sole coparcener could give 
the property away to his sister, for example, and then say, “what a pity ! The Hindu 
law never believes a line to be extinct so long as there is a widow alive competent to 
adopt. And indeed our coparcenary has been kept alive in possibility just for your 
sake. But what a shame you were not adopted a little earlier ! Your “ birth-right” 
and the inheritance of your male ancestors’ line happens to have been alienated, and 
all alienations of whatever sort are binding upon you, for “lawful alienations ” means 
nothing more nor less than any alienation I care to make. And if that does not teach 
your revered mother not to interfere with my affairs, nothing will! ”

Veeranna v. Sayamma48 and the wretched dictum in Krishnamurthi’s case were follow
ed in the other cases which the Andhra and Bombay Judges felt obliged to rely upon, 
and this fact accounts for Venkatarama Ayyar’s judgment in Lalithakumari v. Rajah of 
Vizianagaram40, the dictum in which, distinguishing inheritance from transfer inter 
vivos, cannot otherwise be explained, and is not unnaturally cited60 in order to weaken 
the effect of what the same Judge said in the Supreme Court. However, despite the 
weight of authority resting upon these two feeble foundations, the true view of the

1
47. For an interesting example of how the Indian Courts have treated a similarly incautious 

dictum of Lord Dunedin see A.I.R. 1955 (Journal) 10 ff. Since that article was written numerous 
examples of reluctance to treat him seriously have come to hand, e.g. A.I.R. 1927 Oudh 138 ; A.I.R-. 
1928 Pat. 220 ; A.I.R. 1934 Lah. 270 ; A.I.R. 1946 Oudh 38 ; A.I.R. 1949 Bom. 80 ; and particularly 
the instructive Gunderao v. Venkamma, A.I.R. 1955 Hyd. 3 (F.B.) (where die minority were right, and 
the rule was overruled in M. Satyanarayana v. J. Vecrraju, (1998) 2 An.W.R. 497; A.I.R. 1959 Andh. 
P. 79 (F.B-); Sampat Magko v. Surajmal, (1957) 59 Bom.L.R. 1112; Sitaram Narayan v. Ganpati Appaji, 
A.I.R. 1956 Bom. 140. The delicacy with which Andhra and Bombay now handle the incorrect and 
unnecessary words of Lord Dunedin is only matched by the skill with which the Supreme Court 
itself limited the application of the dictum in Mst. Kirpal Kuar v. Bachan Singh, (1957) §,C.J. 438,

47-a. L.R. 54 I.A. 248.
48. I.L.R. 52 Mad. 398 : 56 M.L.J. 401 at_4i4-5-
49. A.I.R. 1954 Mad. 19, 40.
50. A,I,P, 1959 Andh, f, 512 at 515, col. (a) and 516 col. (a), •
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law, contended for in so many actions and defeated on almost every front, is not 
unrepresented. These data, lonely as they are, take upon themselves a new value 
when viewed in the light of the general proposition, which can hardly be doubted in 
view of other features of the sole surviving coparcener’s situation, that this indivi
dual is not a sole owner of the estate.

One should turn first to the Privy Council’s words in the old case of Kagalutchmee 
v. Gopoo5 V their Lordships were evidently sympathetic to the correct view point, and 
leave the question of the testamentary capacity of the sole surviving coparcener open. 
The Pundits, whose replies were being considered, definitely stated the law as, it is 
submitted, it always has been, and the Privy Council in no way contradicted them.5 2 
Then in Gurupadappa’s case Bavdekar, J., evinced strong sympathy with the correct 
view, notwithstanding the dictum of Lord Dunedin, and if he had not felt that, like 
all Privy Council dicta, it was prima facie binding upon him, he would certainly have 
ignored it5 3. The possibility that a legatee may be divested by the adopted son, where 
the testator was a sole surviving coparcener has been asserted Krishnamurthi or no 
Krishnamurthi, in a Bombay case the peculiarity of the facts in which may have enabled 
the value of the decision to be passed over it is, it is submitted, r o mere shadow of the 
rule in Gurupadappa’s case. In Ramachandra Srinivas Kulkarni v. Ramakrishna Krishnarao 
Kulkarni5i there had been a coparcenary consisting of S (the father) and R and K his 
two sons. K died in 1930 leaving W, his widow. Hearing that W was proposing 
to adopt, S and R decided to separate, and the separation of status took place on 
December g, 1932., S thereupon, prior to any partition by metes and bounds, 
became a sole coparcener in respect of one half of the coparcenary property. Until 
1930 his interest had been a presumptive third, but by K's death S and R had surviv
ed to the deceased’s third, with the result that by the successive operation of survi
vorship and severance of status S became, to all appearances sole owner and full 
master of one half of the family property. It will be recollected "that the Act of 1937 
had not then been passed. On 16th December, 1932, IK adopted the plaintiff. On 
the same day S and ^'registered. the deed of partition and S gave his share away to 
R’s children partly by deed of gift and partly by will. After death, and the will 
had become apparently operative, the plaintiff sued for a half share in all the family 
properties, including those given away and bequeathed by S. He was successful. It 
is perfectly true that in this case the testamentary disposition took place and pur
ported to take effect after the plaintiff was adopted, but it is to be observed that the 
plaintiff’s rights did not stem from the time of his adoption, but from the fact that, 
whenever adopted his rights related back to the moment of K’s death! As their 
Lordships very properly say55............”

“ it is held that every adoption made by a Hindu widow relates back to the 
death of the adoptive father; therefore, it can be( no valid answer to the claim made 
by the adopted son that the coparcenary which he seeks to enter by reason of his 
adoption had already ceased to exist

Thus, where a coparcenary has ceased to exist, whether by the deaths of former • 
coparceners, or by a partition of the survivors from amongst them, the adopted son of 
a predeceased coparcener ought to be able to demand a partition of the family pro-

51. ; (1856) 6 M.I.A. 309. In that case it was found as a fact that authority to adopt had not - 
been given, but had it been given, and had the adoption been made in pursuance of it it is clear that 
the Will would have been held invalid. See headnote. and the dictum at p. 345 refusing to lay down 
that a man who has no son at the time can bequeath as freely as he can transfer inter vivos.

52. The pundits’ answer on p. 320 should be understood in this sense. In or about the years 
1846-8 it was generally understood by the pundits and thus by the Company’s Courts that a man 
might make a Will disposing of the family estate onlv when he had no male issue and subject to 
adequate provision for all dependants of the family. The proposition that a coparcener cannot 
make a Will of his coparcenary interest appeared later, but W35 another way of expressing part of the- 
same proposition.

53. See (1953) 56 Bom. L.R. 2p gf 255-6.
54. (4951) 54 Bom.L.R, 636,
55. --Atp.ty,
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perty, and call the surviving holders of the property to account for the ways in which 
they have alienated it.
. Conclusion.—These cases of adoptions before 1956, motivated often by a desire

on the adoptive mother’s part to cause distress to her deceased husband’s collaterals, , 
are of frequent occurrence. The Supreme Court may have to make up its mind whe- ■ 
ther to straighten out the law, 'or justify the anomaly entirely upon the maxim 
stare decisis56, or perhaps, communis error (though this latter is doubtful). This very 
worrying problem, with which the Andhra High Court could grapple effectively only 
upon the assumption that it was bound by the Privy Council dictum aboye cited, 
and by the Indian cases which gladly followed it, cannot be disposed of by the Sup- • 
reme Court in the same fashion. At the risk of repeating what was said earlier it may 
be submitted that, whereas the law relating to reopening partitions is well-established 
and requires no adj'ustment and the law relating to intestate succession from a sole 
surviving coparcener is likewise comfortably settled, an overhaul of the position with 
reference to alienations by a sole surviving coparcener would not be very objectiona
ble, since the law of limitation of actions will'serve to protect a great many transferees; 
(for only pre 1956 adoptions are in point and bringing the whole chapter of law into 
harmony (despite the repeated citation of Quinn v. Latham57 in the existing cases) 
would be. a worthy effort in itself, and no catastrophy, as chains of title will be not 
endlessly be disturbed as was the case with the decision in Anant v. Shankar56. If only 
Parliament would step in and cut the knot, much expense and anxiety would be 
saved.

56. In Maktul v. Manbhai, (1958) S.C.J. 1268 : A.I.R. 1958 S.C. 918 a rule laid down by a Full 
Bench had been regarded as controversial, and although not overruled by the Privy Council had been 
impaired by dicta there. When it was pressed upon the Supreme Court that stare decisis should protect 
the rule, that tribunal held otherwise, and cited authorities in England and the United States showing 
the limits to be placed to stare decisis. The Supreme Appellate Court will not shrink from overruling
a decision, or series of decisions, which establish a doctrine plainly outside.................... the common
law. Halsbury suggests (19 Hals. L. of E., 2nd ed., sec. 557) that this eventuality is not to be con
templated where titles will be disturbed and persons can complain but the American authorities 
(Corp. fur. Sec. pages 302, 322) suggest a wider discretion ; and it’ is certain that both the Supreme 
Court and the Privy Council before it overruled decisions in Hindu law in circumstances where titles 
would readily be disturbed and complaint from some quarters was inevitable. For example one may 
take Anant v. Shankar itself and Annagouda v. Court of Wards, (1952) S.C.J. 20 : (1952) 1 M.L.J. 414 
(S.G.), Arunachala Mudaliar v. Muruganatha, (1953) S.C.J. 707 : (1953) 2 M.L.J. 796 : A.I.R. 1953 
S.C. 495.

57. L.R. (1901) A.C. 495 at 506 cited, e.g., 57 Bom. L.R. 491 (F.B.) at p. 498, and A.I.R. 1959 
Andh. P. 512 at 516, col. (a) See note 8 above.

58. L.R. 70 LA. 232 : (1943) 2 M.L.J. 599.

THE MADRAS IRRIGATION (BETTERMENT CONTRIBUTION)
ACT (HI OF 1955).

By
Sri A. S. Kuppuswami, Advocate, Tirunclvcli.

I _ .
The Madras Irrigation (Betterment Contribution) Act is a fiscal Act. 

Its provisions relating to assessment raise an important question of constitutional 
validity.

Section 3 is the charging section. It enacts that the State Government shall . 
be entitled to levy a Betterment Contribution in accordance with the provisions of 
the Act from the landholder of any land which in their opinion is benefited by any 
Irrigation or Drainage work, the cost of which exceeds Rs. 25,000. Section 4 of the 
Act, along with the concerned statutory rules under the Act deal with the assessment 
of th? The assessment involve,? two processes, ’ ' ' ' "
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Firstly, the taxable lands in each village are classified and the lands under each 
class are delimited. The proviso to section 4(1) of the Act directs that lands of the 
same taram or quality and of equal command of benefit from the work are to be 
placed in the same class. Under rule 9 of the statutory rules, the lands of the same 
class are to pay the same rate of contribution per acre. This power of classifi
cation has been delegated under rule 13 to the “ Betterment Levy Officer.” He is 
the officer authorised by the Government to determine or assess the contribution 
payable by individual landholders under section 4 of the Act. Thus, the preli
minary process of the division of the lands into suitable classes bearing the same 
rate of contribution per acre is carried out by the Betterment Levy Officer.

Secondly, the Betterment Levy Officer tentatively fixes the rates of contri
bution per- acre for each class of lands on the statutory basis described in the Act 
and the statutory rules. The contribution is assessed as one-half of the difference 
between the increase in the capital value of the land and the landholder’s cost of 
improving the land to make it fit for the Betterment Irrigation under the work. The 
capital value is computed as ten times the estimated annual increase in the gross 
produce. The contribution, thus assessed, is payable in twenty annual instal
ments. The tentative - rates, thus determined, are published by a notice in the 
village chavadi or any other public place in the villages. The fact of publication 
is announced by tom-tom in the village. The Village Officers have to furnish a certifi
cate of the publication attested at least by two witnesses who are landholders affected 
by the levy. The affected landholders may send their objections to the officer’s 
proposals or any suggestions relating to them to the officers in writing within fifteen 
days of the publication of the notice. The officer will consider the objecticns and 
suggestions and give his decision on the same. The decision is subject to an appeal 
to the Collector of the District or the Board of Revenue as the case may be. Subject 
to the right of appeal, the officer’s decision is final and binding on all persons having 
interest in the lands and is not liable to be questioned in a Court of Law. The 
rules confer a power of revision on the Board of Revenue as well as the Government. 
This, in a broad outline, is the substance of section 4 and rules 10 to 17.

It is clear from the above that in regard to the preliminary process of delimi
tation of the lands into suitable classes, there is absolutely no provision for any 
manner of notice or opportunity for hearing for the affected landholder. In regard 
to the second stage of the determination of the rate of contribution for each class 
of lands by the Betterment Levy Officer, the only opportunity for hearing that is 
given to the affected landholder is the publication of the tentative proposals in the 
village chavadi or other public place in the village. There is no provision fer the 
service o f any individual notice on the assessee. Is this procedure legal ?

The relevant law is stated in the following terms in V. H.Syed Mahomed & Co. 
v. State of Madras1 in a case under the Madras General Sales Tax Act (IX of 1939). 
“ The general rule is that due process requires that the tax-payer be accorded an 
opportunity to be heard at some stage in the proceedings before his liability is 
irrevocably fixed with respect to all matters, the ascertainment of which involves 
the exercise of such administrative or quasi-judicial, functions, so far as those matters 
affect the existence or extent of his liability”. “Where the assessees were duly 
served with notice under the Act and had ample opportunity of putting forward 
before the Tribunals all contentions based on the provisions of the Act or the Rules 
thereunder, but did not avail themselves of it, they cannot be permitted to put for
ward in a writ petition questioning the validity of the Act or rules the conten
tions which were available to them before the Tribunals”. “A tax-payer who 
fails to take advantage of the opportunity to be heard accorded to him, loses his 
right to object to an assessment made against him”. As observed in Hazari Lai v. 
7. T. Officer, Amb ala2, “assessment is a quasi-judicial function ” and “it is the 
official determination of liability of a person to pay a particular tax ”.

I, (1952) 2 M.L.J. 598. 3. §8 Punj. L.R. 499.
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Applying the above legal test, the result is as follows :—Neither the Act III of 
1955 nor the statutory rules provide any manner of notice to the concerned land
holder at the preliminary stage of delimitation of the taxed lands into suitable classes 
bearing the same rate of contribution. In regard to the second stage of the process 
of assessment, the only provision for notice to the assessee is the provision for publi
cation in the village chavadi or other public place. This is inadequate in two 
respects : (1) A publication of this’ nature cannot reasonably be expected to reach
every landholder. (2) There is no provision for any oral hearing. The Betterment 
Levy Officer has to find a uniform rate of contribution for all the lands under’each 
class after considering the several individual objections and suggestions from the 
concerned landholders. A proper procedure for hearing for such a purpose will be 
a joint hearing for all the objections and suggestions relating to each class of lands. 
The relevant law is contained in the following classical passage in the judgment 
of Viscount Haldane, L.C. in {Local Gov.rnmenl Board v. Alridge1). When the 
duty of deciding an appeal is imposed, those whose duty it is to decide it must act 
judicially. They must give to each of the parties the opportunity of adequately 
presenting the case made ”. A joint oral hearing of the objections and suggestions 
will alone give the objectors an adequate opportunity of presenting their case. 
A denial of such an opportunity is a denial of natural justice to the affected 
landholders. The Act which violates natural justice as described above is to that 
extent a negation of law, and is in that respect opposed to Article 265 of the 
Constitution which enacts that no tax shall be levied or collected except by authority 
of law. The Act has, therefore, to be suitably amended by the provision of an 
adequate opportunity of hearing for the assessee landholder in reference to both 
the issues involved in the assessment of the Betterment Contribution viz-, (1) the 
classification of the lands ; and (2) the determination of the contribution per acre 
in each class of lands. ■

1. L.R, (1915) A.G. iso at 133.
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THE RULE OF LAW AND THE LAW OF KARMA
By

S. Varadarajalu Naidu, b.a., b.l., District and Sessions- Judge {Retired).
Under the purple-canopy of British Jurisprudence, the doctrine of the Rule of 

Law reigns in glory ; and it is a good augury to mankind that the sceptre of its 
juristic-power is penetrating into the legal systems of several nations of the globe.

Looked at from a juristic point of view, the Law of Karma is no less adequate? 
sound, and utilitarian than the doctrine of the Rule of Law. The genius of a jurist 
like Prof. Dicey should appear on the Indian scene to study and expound it thorough
ly to the world, clothing it, if possible, in a modem mantle, consistent with the 
challenge of the present scientific age.

For one thing, both laws are compatible only with order and reason, and there
fore with justice, and incompatible with the exercise of arbitrary power of man, 
nay, even, of Gody The golden thread that runs through the web of the Law of 
Karma is that inexorably evil consequence flows from evil act, and likewise in
exorably good from good. Hence man should prefer to do good act or good Karma, 
and not bad act or bad Karma. This injunctive part of the Law apart, which 
is simple enough,- the Law of Karma proclaims, as a sober fact and not as a mere 
hypothesis, that the actual suffering of man disproportionate to his present relative 
merit is due to his past Karma. Some may doubt that the punishment suffered in 
one life for an evil in a previous embodiment is not really personal, as the very basis 
of that theory, i.e., the doctrine of re-incamation and transmigration of soul, is 
itself doubtful. But how else can we adequately explain that one issue of the same 
parents is a bom cripple or becomes wedded in later life to extreme poverty, while 
another of the same set of parents is bom perfect in limbs or enjoys in later life large 
affluence. While thus the ambit of the Law of Karma transcends the limits of 
one’s life, and seeks to explain the disquieting positions in life to which man, with
out any conceivable cause proceeding from himself, is a helpless heir either at birth 
itself or later in the same life, the Law of Karma is, ethically and sociologically, 
superior to the Rule of Law. j,

I am no laudator temporis acti. Still I cannot but praise the ancient Hindu juris- 
theologians, who expounded the Law of Karma, which through its synthesis of 
clock-work requital, good for good, and bad for bad, working sometimes in the same 
life, and sometimes in later life, the disparities and differences, noticeable between 
one human being and another have been adequately explained.

To put the matter in another light, the reconciliation of the facts of life with the 
claims of abstract justice is made completely possible by the Karmic Law. The 
excellence of this Law lies in that facet. Like the Rule of Law, it enunciates the 
equality of man before Law, and the exclusion of the idea of any exemption of any 
class of people from the duty of obedience to law, be it juristic or ethical, the breach 
of which brings in its train retribution.

While the one is essentially the product of an ancient juris-theology, and the 
other of a recent jurisprudence of another clime, it is a marvel that juristically 
considered, both have several elements of similarity.
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■ ; RIPARIAN RIGHTS I !■;...
‘ . .’-TBy " ';v ■ ;

G.; YeNKATA. KBISHNANy_B.lL, M.L.,,

Lecturer in Law and Advocate, Agra. " - ’
Rights arising to the, user, of ..the .waters .of, a natural 

stream in favour of persons owning j lands abutting' on the stream ' are 
called riparian rights, from,the Latin . word._'Bvpa, a .thing with, banks... “A 
riparian owner is a person ,wbo owns land' abutting on a stream and who as’ 
such has a certain right to take-water from the stream. V1’ A riparian right is- 
a natural right. It is not an easement ■ right and - it, is not lost- by non-user. 
Loulson and Forbes define a.natural water-course, as “a body .of water.issuing 
•ex jure naturae from the earth, and by'the same., law. (pursuing a certain- direct 
tion in a defined channel, till it forms a confluence with .wide water.”2- 
According to Jessel, M.R.,: “A, spring of.water means a natural source of 
water of a definite and well marked extent. A, stream of water is water which 
fJ™8 ™ t“e defined course, so as to he capable of diversion; and it has been held 
tiiat the term does not indue the percolation of water underground”.3 Lord 
Jsumner in Stollmeyer v. Trinidad Lake Petroleum Co.,4 observes- “a river 
may be fed by the rains directly without any intermediate collection of the water 
in the bowels of the earth, and still be a. river and a river which naturally runs 
durmg a great part of the year does not cease to be a river merely because it is 
accustomed to become djy”. In Ifidia this was recognised in Rarihara Prasad 
v. Mt. Janak Bulan. and m Eamsewak v. Bamgir,6 In the latter ease Narayan 
f/’ °^Jved:,, mJ.hls ?ase the reasonable conclusion will be that the stream has, 
ts origin in the Himalayas. The obvious inference is that it is formed but of 

the water which comes down from the Himalayas through the jungles and any
body who has got some idea of the conditions prevailing in the Himalayas will 
formed ^ “ J^t ^gest mountain range on the earth streams are
waW rn?r Wat6r from the Meiers which may include the
Meredith T that Jlg mountain; and as was pointed out by
it win bp VP ev/if Such a stream does-not flow continuously through the yeah 
it will be regarded as a natural stream.” .The Indian Easements Act L the
fTteZ'l JiSeCtim 7 4e<lMS “ “toaI stea” “aTatoai
Vwhe,ther Permanent,, or intermittent, tidal, or tideless, on the surface
SS fl0WS br “* 0perati0“ ***” * -*

Every water-course consists of (a) the bed; (b) the bank or shore; and 
(c) the water . Lord Campbell, C.J., in Abraham v. Great Northern Baihvatp 
defined the bed of the river thus:' “The.bed of the river is the alveus,-as dis
tinguished from the shore and from places where flood waters occasionally

Jvlad India V‘ Subbarayudu’^'i ais : L.R. 59 LA. 56: I.L.R. 55

a. Coulson and Forbes: “Waters and Drainage”, p. 76.
3. Taylor v. Corporation of St. Helens, (1877) L-R. 6 Ch. 76 at 373.
4. L.R. (1918) A.G. 485 at 491. ,
5. A.I.R. 1941 Patna 118 at ia8.
-6. A.I.R. 1954 Patna 330 at 331.
7. Angell : “Water-courses”, p. 40. . -
A (1851) 16 Q..B.D. 59a. , . ..

T—7



THE, MADRAS LAW JOURNAL.*44
[1960

collect. The bank is the outermost part of the becL in which the river 
naturally flows.”9 Where the river is tidal and navigable, the river is said to 
belong to Government. “The bed of all tidal rivers where the tide flows and 
reflows, and of all estuaries and arms of the sea is by law vested pnma facie in 
Crown”10. Where the river is non-tidal, every proprietor bn either side of the 
bank of a non-tidal river is entitled to the land underlying in the water upto an 
imaginary line drawn along the centre of the river, and it is known to the law 
as the medum fihom aquae. It has long been recognised in India that the beds 
or channels of tidal navigable rivers are the property of the Government.11 In 
Secretary of the State for India v. Subbarayudu12 the meaning of the expression 
“river belonging to the Government”-was discussed by the Privy Council. The 
Privy’Council observed: “a river only belongs to the Government'when the^ 
solum of the stream belongs to the- Government. This will happen either when 
the Government is proprietor of the lands abutting on the river bn both sides ok 
when the river is tidal and navigable.” :The question of the ownership of the 
bed of-a river, when it is non-tidal arose in Maharaja of Pithapuram v. Province, 
of Madras.13 The Privy Council agreed with' the law as it 'Obtains in American 
States where the rivers are generally large ■ rivers as in India and came to the 
conclusion “that the appellant’s contention, that the-English common law rule 
that the bed of' non-tidal rivers' belongs to the riparian proprietors should apply 
to Madras, not only runscounterto the trend of judicial dicta but conflicts with 
good sense, and that the rule to be applied is that' the bed of a navigable riverun 
any part of India, whether tidal or not is vested in the Government unless it "has 
been granted to private individuals”. . -

The natural rights of the riparian owner are threefold;. “Pirst he has 
a right of user. He can use the water for certain purposes. Secondly, he has 
a right of flow.. He is entitled to'have the water come,to him and go for him 
without obstruction. - Thirdly, he. has a right of purity. He is entitled to have 
the water come to him unpolluted.”*4 The natural rights of a riparian owner 
in a natural water-course’ were elaborately discussed in Embrey v. Owen15 by 
Parke, B., thus: “The right to have a stream to flow in its natural state with- 

. out diminution or.alteration is an incident to the property in the land,through 
which it passes; but flowing water is pubUci juris, not ln the sense that it is a 
bonum vacans, to which first occupant may, acquire an exclusive right, but that 
it is public and- common in this sense only, that all may reasonably use it who 
have a right of access to it, that none can have any property in the water itself, 
except in the particular portion which he may choose to abstract from the stream 
and take into his possession, and. that during, the time, of his possession onlyt 
But each proprietor of the adjacent land has the right ,tq the usufruct of thA 
stream which flows through it. " / , > ■

This right to the benefit and advantage of.,the .water flowing, past his 
land is not an absolute and exclusive right to the flow of all the’ water in its 
natural state, but is a right only to the flow of the water and the enjoyment of 
it, subject to the similar rights of all the proprietors of the banks;on each side to- 
■the reasonable enjoyment of the same-gift of Providence. -- - ----  —
J " " " ~ ~ ,1 t» . 1

9. Coulson and Forbes : “On Waters and Drainage”, p. 79.
10. Ibid., p. 84. • , 1
11. Dawood Hashim Esoqf v. Tuck Seim, 60 M.L.J. 593 : L.R. 58 I.A. 80: (1931) I.L.R. 91

Rang. 122 (P.C.). ' '
12. 62 M.L.J. 213 : L.R. 59 I.A. 56 : I.L.R. 55 Mad. 268.
13- (i949) 1 M.L.J. 128 : L.R. 75 I.A. 305 : I.L.R. (1949) Mad. p. 675 at 690.
14. Gale on “Easements”, p. 231. ■ 1
15. (1851) 6 Exch. 369. *’ ’
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It is only, therefore, for an unreasonable and unauthorised use of this- 
common benefit that an .action will lie; for such a use it will He, even though there 
may be no actual damage to the plaintiff,”.

- ;EW riparian proprietor has a right to the reasonable use of the water 
What is reasonable’ was discussed by Lord Kingsdown in 1858 in Miner v.. 
Gilmour. - By the general law appHcable to running streams, every riparian 
proprietor has a right to what may be caHed the ordinary use of the water- 
flowing past his land; for instance, to the reasonable use of the water for his 
domestic purposes and for his cattle, and this without ‘regard to the effect which, 
such use may have, in- case of deficiency, upon proprietors lower down the- 
stream. But, further, he has a right to use it for any purpose; or what maw 
be deemed the extraordinary, use-of it, provided that he does not thereby 
interfere with the rights of other proprietors either above or below him. Subject 
to this condition, he may dam up the stream for the purpose of a mill, or divert, 
the water for the purpose of a mill, or divert the water for the purpose of irriga- 
tion. But he has no right to interrupt the regular flow of the stream, if he- 
thereby interferes with the lawful use of the water by other proprietors and’ 
inflicts upon them a sensible injury”. In Swindon Co., v. Wilts Co 17-the 
appellants were riparian-owners. They claimed the right to coHect the’water- 
o± the stream into.a permanent reservoir to supply to an adjacent town. ‘The 
Court observed that it was not a reasonable use of the water within the meaning-

S 11875 L°-rd CairnS' summed up the law on the subject thus:
Undoubtedly the lower riparian owner is entitled to the accustomed flow of the- 

water for the ordinary purposes for which he can use the water. That is quite- 
consistent with the right of the upper owner also to use the water for all ordin
ary purposes, namely, as has been said, ad lavandwm et ad potandum, whatever 
portion of the water may be thereby exhausted and may cease to come' down by
reason of that use. But, further, there are uses no doubt to which the water- 
may be put-by the upper owner, namely uses connected with the tenement of 
that upper owner. Under certain circumstances, and provided no material 
injury is done, the water may be used and may be diverted for a‘ time by the- 
upper owner for the-purpose of irrigation. That may weB be done; the exhaus
tion of the-water which may thereby take place inay.be' so inconsiderable as not

3 STU^<letrf- eo.mpl.am1; by the 1(Wer owner and. the water may be restored 
after the object of irrigation is answered in a volume substantiaUy equal to that / 
in which it passed before. Agam, it may well be that there may be a use. of 
the water by the upper owner, for, I will say, manufacturing purposes, so- 
reasonablethat no just complaint can'be made upon that subject bythe lower- 
owner. Whether such a use in- any particular case could be made for manufac
turing purposes-connected with the upper tenement would, I apprehend depend

^ T WaS a reaS0nable one‘ Whether it was a reasonable use- 
would depend, at all events in some degree, on the magnitude of. the stream 
from which, the deduction was made for this ■ purpose over and
above the ordinary use of the- water.” In the ' present ease
there was no reasonable user - of; the water by the upper owner!’

It -was- a confiscation of1 the rights of the lower owner; it is an 
annihilation, so far as he is concerned, of that portion of the stream’which id 
used for those purposes—and that-is done, not for the sake of the tenement of 
the upper owner, but that the upper, owner may make gains by the-
water to other parties, who have no connection whatever with any part of the 
stream.” Lord Maenaghten in 1904, in McCartney v, Londonderry Co.,™

16. (1858) 12 Moo. P.G. 156. . . T (
17. (1875) L.R. 7 h.l;‘697; ‘ ' 1 ' ■
18. (ig64);A.C.' 301. -‘ l; : '-1-' , ✓ ■
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stated'the'law in similar terms. A railway line’ belonging to tbe respondents! 
•crossed a'natural .stream, and at tbe crossing abutted upon the stream for about 
■eight feet on each side. The respondents inserted a pipe into the stream. The 
pipe was laid along the strip of the railway line. By means of .this pipe, tho 
■respondents diverted water to other land belonging to them, about half a mile 
.away from the stream. They consumed the water there for .working their 
locomotive engines.. .The appellant who was .a lower riparian owner .upon the 
■stream stopped the pipe. Thereupon the, respondents brought an action for a 
•declaration of their right to take water through the pipe and for an injunction. 
The Court held that the appellant was justified in the,'course taken by him and 
■the action failed. Lord Maenaghten .observed: “There are, as it seems to me, 
"three ways in which a person whose lands are intersected or bounded by a 
running stream may use the water to which the situation ,of his property gives. 
him access. He may use it for ordinary or primary purposes, for domestic' pur
poses, and the wants of his cattle. He may use it also for some other purposes 
—sometimes called extraordinary or secondary purposes—provided those 
purposes are connected with or incident to his land, and provided that certain 
■cohditibns are complied with. Then he may possibly take advantage of his| 
position to use the water for purposes foreign to or unconnected with hisi 
riparian tenement. His rights in the first two cases are not quite the same. In
■the third case he has no right at all..........In the ordinary or primary , use of
Towing water a person dwelling on the banks of a stream is under no restriction, 
jn the exercise of his ordinary rights he may exhaust the water altogether. No 
lower riparian owner can complain of that. In the exercise of rights extra
ordinary but permissible the limit of which has never been accurately definedi 
-and probably is incapable of accurate definition, a riparian owner is under; 
•considerable restrictions. The use must be reasonable. The purpose for which 
the water is taken must be connected with his tenement, and he is bound to. 
restore the water which he takes and uses for those purposes substantially un- 
•diminished in volume and unaltered in character.” The decision of .the House 
•of Lords in McCartney v. Londonderry Co.,™ was followed by the Privy Council 
in Secretary of State v. Subbarayudu,20' When the upper riparian owner 
•diverts the water for non-riparian purposes, he. can be restrained by the lower 
riparian owner and he need not prove any special damage; or diminution in the 
water flowing to his riparian tenement, in order to sustain his right of action.21 
The riparian owner in India is entitled for a reasonable quantity of water for 
Irrigation purposes. . In Secretary of' State v. Sublarayudu,20 the plaintiff took 
water from a certain channel, the Chilapa Kalava, for irrigating his inam land; 
:and the Government imposed .upon him water-cess under the Madras Irri
gation Cess Act VIII of 1865, as amended by Madras Acts V of 1900, 
II of 1913, and VIII of 1914. The plaintiff paid the cess under protest and 
Tied a suit alleging that he had a riparian right to take water for cultivating 
jhis land without payment of cess and claimed refund. After reviewing the 
Hnglish decisions the Privy Council held that “the plaintiff had absolute right 
to take the water and use it for irrigation of his property, for there is no eom- 
■plaint at the instance of a lower proprietor that too much has "been taken, and 
he uses it for his own property alone.” The,facts in TJrlam Case23 are also 
instructive.The meaning of the term ‘engagement’ was discussed.- Urlam

jg. (1904) A.C. 301. '
- -ao. 62 M.L.J. 213 : L.R. 59 I.A. 56 : I.L.R. 55 Mad, 268.

21. Aiyavji Moopan v. Swaminatha Kavundan, I.L.R. 28 Mad. 236. .
,2a. Prasada Rao v. Secretary of Slate, 33 M.L.J. 144 : L.R. 44 LA. 1,66 :-I.L.R. 40 Mad. 886.
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was one of four Zamindaries formed under a scheme to utilise the waters,of the 
river, Vamsadhara for purposes of cultivation.. Four channels were constructed 
each with head work and sluice to take, water from the Yamsadhara into the 
interior. The area which could be benefited by the four channels for purposes 
of cultivation, was made up into four Zamindaries each containing one channel 
with the sluices and weirs within the limits of the last Zamin. The ancestors of 
one Prasad Rao had acquired the proprietorship of the Urlam Zamin. They 
were able to expand cultivation in .a large measure through their enterprise, by 
converting single crop land into double crop, and dry lands into wet lands. 
The Government of Madras levied water, cess under the Madras Irrigation Cess 
Act. The appellants paid the cess under protest and filed a suit for the refund' 
of water, cess paid. Three interesting questions were raised in this case: (1) 
Whether at the point where the Urlam channel took off from the Yamsadhara, 
the river belonged to the Government; (2) Assuming that the river belonged; 
to the Government, was there any, ‘engagement’ by which the State had to 
supply water, free of charge, to, the appellant; and (3) if there was such an 
engagement what were the limits to the use of water by the appellant. The 
Privy Council pointed out that the ownership .of a river at any point would be 
determined by virtue of the ownership of lands on either side at that point. 
Even assuming that the Vamsadhara belonged to the Government, no cess, could 
be, levied for the use of the water because by reason of the Permanent Settlement 
concluded with the Zemindar,, the latter had an implied right to free supply of 
water for purposes of cultivation. In regard to .the use of water, the land
holder should not in any way tamper with .either the configuration, or the 
physical dimensions of the channel or its head works, as they stood at .the time 
of the Permanent Settlement. The landlord by. careful use of the water may 
cultivate more lands or raise more crops; but he.will not be liable to pay water 
cess on that account. The. same principle equally applies to inams .also;2® 
In the Secretary of State for India v. Ambalavana Pandara Sannadhi,24 at the 
time of the Inam Settlement the Plaintiff-Respondent’s land.in the inam 
village of Yadagarai was 115 acres and it was cultivated with the waters of 
Pachayar river. Since then 33 more acres and odd have been converted into 
wet with the water-of Pachayar river. The question in dispute was as to the 
right of the Government to levy -water cess under the Madras Irrigation Cess- 
Act of 1865 on those 33 and, odd acres of land in the inam village of Yadagarai 
belonging to the plaintiff respondent. * The plaintiff had conducted a portion 
of the water from the irrigation source by means of channels,into his tanks for 
the purpose of irrigation. Abdur Rahim, J., in; the course of his judgment- 
explained the word ‘reasonable use’ of the .water, as follows: “In fact, it is 
common ground that,this river like many other; similar rivers in this Presidency, 
is and has always been used in this way in, irrigating lands situated on both 
sides. In this country, the user of streams; and rivers for irrigation through at- 
system of connected tanks which are -filled with water; obtained by means of: 
channels is a most valuable right and has been recognised from the most ancient
days......... In this Presidency, in most cases where the stream is small, the
whole or a greater portion of the water is diverted by means of channels into 
tanks by the different proprietors putting up dams in the stream in turn for 
some days.' If the supply is not sufficient for all the adjacent proprietors, the 
quantity and extent of land which each proprietor is entitled to irrigate may 
depend on well-established usage, on mutual arrangement or on the terms of a 
grant. There is no rule of law in this country so far as it can be ascertained 
that the right to irrigation by a riparian owner is confined to any particular1

23. Secretary of Stale for India v. Sri Varada Thirta Swamigal, (104.2) 3 M.L.J. 367. 
'24. (iQ1?) 33 M.L.J. 415 at 424. - “ ■
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■quantity of land. The criterion is whether the extent or mode of enjoyment 
•claimed is reasonable (see Embrey v. Owenj1 Bameshwar Per shad‘Narain Singh 
v. Koonj Behari Pattuk.2) 'A user which is not objected to and is in fact 
.adopted by and is for the benefit of all the riparian proprietors must, in my 
•opinion, be held to be reasonable and it is not open to a third person such as the 
Government unless it happens to be a riparian proprietor, to raise any question 
so far as this is concerned”. His Lordship also explained the meaning of the 
words “standing and flowing water”. By the words “standing and flowing 
water”, in section 2 of Madras Act III of 1905 is meant “the water and- the land 
•on which is stands, or over which it flows, the whole taken together collectively 
nnd not the mere liquid apart and separate from the land.” In the end his 
.Lordship held that the burden was on the Government to show that the Inamdar 
had been actually storing in his tanks more water than he was entitled under 
the engagement with the Government at the time of the Inam enfranchisement 
■or settlement. It was found that “the plaintiff is not drawing more- water than 
what he and his predecessors in title have been taking from time immemorial, 
that the present system of irrigation has been in existence from before the Inam 
•Settlement and that the plaintiff is now using the existing system of irrigation 
in the same way as his predecessor was .using at the time of the Inam Settle
ment”.3 4 In the end their Lordships Abdur Rahim and Srinivasa Aiyangar, 
•JJ., held that in the circumstances of the case, the claim of the Government to 
levy water cess on the excess area brought under cultivation. since the Inam 
Settlement was untenable. In Lakshminarasu Avadhanulu v. Secretary of 
State for India,1 Sadasiva Aiyar, J., observed “in India riparian land must 
be confined to land which is on the bank of the stream and which extends from 
that bank to a reasonable depth inland and a depth of more than a furlong 
would, usually be unreasonable.” In the course of his judgment his Lordship 
pointed out that the Government had no right to levy separate water cess for 
the use of such water whether the bed of the stream whose water is used by an 
Inamdar or a Zamindar to irrigate his riparian lands bordering on a natural 
stream belongs wholly to Government or partly to Government and partly to the 
Inamdar or Zamindar or wholly to the ■ Inamdar or Zamindar. It was also- held 
that a riparian owner in India has a natural right not merely to lift water from 
•a natural stream and carry the lifted water directly to the land at once, but also 
the right to store such lifted water in wells temporarily before carrying it on 
to the irrigated lands.

As regards the riparian right to the flow of the water, the English law 
was stated by Kerr in the following terms: “When land is so located that 
water naturally or in the course of ordinary agricultural operations, such as by 
deep ploughing, descends from the estate of the superior proprietor to the 
inferior estate, the owner of the latter cannot do anything to prevent the course 
■of such water. If he builds a wall at the upper part of his estate so as to pre
vent the water from descending in it, whereby the land above is damaged, 
there is an actionable injury. The owner of land lying on a lower level is, ' 
■Subject to the burden of receiving water which drains naturally or in the 'course 
•of ordinary agricultural operations such as by deep ploughing, from land on a 
higher level. The upper proprietor may not, by adapting a particular system 
■of drainage, or by introducing alterations in the mode of drainage’ cause thei 
drainage water to flow on his neighbour’s land in an injurious manner, or, 
■obstruct the drainage of the other lands by overloading the ancient drains with/

1. (1851) 6 Ex. Reports 355.
2. (1878) L.R. 4 A.C. tai, ia6.
3. (1917) 33 M.L.J. 439. Per Srinivasa Aiyangar, J.

4. (1918) 34 M.L.J. 323 at 226.
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water”.6 This principle was followed in Bamaswamy v. Basi.6 > In Menzies■ v. 
Breadalbabe,7'8 the-House of Lords held “that.a proprietor of land on the bank 
of a river ought to-be restrained from erecting a mound, which if completed,- 
would in times of ordinary flood throw waters of the river on the grounds of a 
proprietor on the opposite bank, so as to overflow and injure them”. A ripa
rian proprietor can protect himself'against ordinary'floods if he can do sbi with
out injury to'others.9 , In the case of extraordinary' floods, every landowner 
exposed to the. inroads of the"sea !has the right to protect himself by erecting: 
such works as are necessary for that^ purpose and if he acts bona fide he is not- 
liable for any damage occasioned to his neighbours who must protect themselves,,' 
as best as they can.10 The above principles were ■ followed in YenTtdiaclialam 
Chettiar v. Zamindar of Sivaganga.17 _ .

Every riparian owner in English law as well as in Indian law is entitled- 
to the flow of water in- its natural state' of purity without sensible alteration- in 
its character or quality. ‘‘Pollution means the addition of something to water 
which changes its natural-qualities so that the -riparian proprietor-does not get- 
the natural water of the stream transmitted to him. ■ Thus, the addition of hard 
water to soft water ; the raising the temperature of the water and the addition 
of something which oh meeting some other substance already in the water 
each in itself harmless, caused pollution, have all been held to constitute pollu
tion.”12 The natural right to' purity extends to underground waters also. A- 
riparian proprietor ean maintain an action to restrain pollution without proving 
that there has been actual damage. - ■ !

Where an artificial water-course is made by a man -on. his own land, no 
question as to the ownership of the, soil* or the rights over it can arise; but thei 
case is different when such a watercourse is constructed on the land of another.- 
In such a case a right to the water-course can be created only, by grant or 
by some arrangement or by long-continued enjoyment, or by-Act of Parliament. 
The Privy Council pointed out the distinction between natural and artificial 
water-courses in Bamessur Per sad v. Koonj Behari thus:13, “There isno doubt 
that- the_ right to the, water .of a. river .flowing in a natural channel through a 
man’s land, and the right to water.flowing to it through .an artificial, water-course 
constructed on his'neighbour’s land; do . not rest on the:same principle.. In the 
former case, each successive-riparian proprietor, is, prima facie, entitled to the 
unimpeded flow of the water in its natural course, and to its reasonable, enjoy
ment, as it passes through; his. land;, as.'a natural incident to his ownership of it. 
In the latter, any right to the flow of the water must rest on some grant on 
arrangement, either proved or presumed, from or with the owners of the lands 
from which the'water is artificially brought, or on some other legal origin.” 
The same principle was applied in English cases also.14 i

When water flows'through a natural stream having a channel defined and 
known but which is- underground, the owner of the soil,under which the stream 

’flows can maintain an action, if interference of the flow took place under such
' 1 ' “ ' , ' , 1 ! ! \

5. Kerr on Injunctions, 4th Editon, page. 195.
6. 25 M.LJ. 276 : I.L;R. 38 Mad. 149.
7 & 8. 3 Blingh. N.S. 414.
g. Rex v. Trafford, 8 Blingh. 204.

10. 8 B. & C., 355-{Rex v:Pagham Commissioners). •
11. 14 M.L.J. £62 ; I.L.R. 27 Mad. 409.
12. Coulson and Forbes : “Waters and Drainage”, p. 179.
13. I.L.R. 4 Cal. 633 at 637.
14. Kensit v. Great Eastern Railway Company , (1884) 27 Gh. D. 122.
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circumstances, as would have enabled him to recover if the stream had been 
wholly above ground.16 Prescriptive rights may he acquired, in the case of 
water .flowing through a natural stream with a defined channel.

In a ease where water percolates in an undefined course, no right to the 
uninterrupted flow can be acquired by prescription for, as regards this water, 
there is no presumed grant and hence there can be no prescriptive right in water 
flowing in undefined channels. In Chasemore v. Richards,16 A, a landowner 
and millowner enjoyed the use of a stream for over 60 years which was supplied 
by percolating underground water. The adjoining owner dug on his own 
ground an extensive well for the purpose of supplying water to the inhabitants 
of the district. Consequently, A lost the use of the stream and the Court held, 
that, A had no right of action. The principle was that the owner of land who 
had underground water percolating-in undefined channels and flowing to the 
neighbouring land, has the right to appropriate the percolating water within 
his own land so as to deprive his neighbour of it. But this principle was reject
ed by the Madras High Court in Basavanna Gawd v. Narayana Reddi.11 The 
Court observed that the principies of English law regarding underground 
streams defined and undefined,, do not apply to irrigation channels taking sub
surface water in India, because the conditions in England are different from 
India. In India the. supply of water for irrigation is from the Government 
source and it is unknown in'England. Secondly, “the running, of a river 
current down its natural bed in the dry season a few inches below the sandy, 
surface is a phenomenon unknown in England. The underground water to' 

•which the English cases apply is usually water between the layers of subter
ranean rock or' clay so hidden that no one can! guess what their course is. In, 
this country it is fairly safe to say that the under-current of a river is probably 
flowing down the river bed and that its course is defined in the sense that one 
will probably be able to tap it somewhere in the river bed and the water thus is 
found in, and has not left, the recognised irrigation source, namely, the river. 
Finally, the English cases are usually contests between the owners of the surface 
property under which the subterranean water originally was and the owner of 
the surface under which it was subsequently found and the crucial question was 
whether the ordinary rights of ownership- extended to such water. In In din 
there is no ^question of rival owners of the surface -lawfully using their own law
ful property and claiming, that the ownership of the surface imports ownership 
of and property in sub-soil water, but a question of the rights of rival claimants 
to water which is the property of a third party, namely,’ Government”.

. The meaning of percolation w;as considered by the Madras High Court in 
the Secretary of .State for India v. 'Mahadeva Sastry,18 • Mr. Mahadeva Sastry 
raised some plantain saplings on. his dry lands'abutting an irrigation .channel. 
The Government charged him with" water-cess, because he raised plantain 
saplings.'through, percolation, the 'benefit of -which ' accrued to, him... 
Mr. Mahadeva Sastry contended that percolation was-not visible and he wasfwii 
liable to pay waterless. The Court defined percolation as defined! in the Oxford- 
New English-Dictionary: “Percolation means' passing through a porous-sub
stance or medium, or filtering, oozing,-or trickling* through11. “Irrigation by 
percolation is equivalent to watering by means of water which oozes through the 
sub-soil and passes to the land to be irrigated”. The Court held that though
percolation was not visible on the surface, the1 presence of the moisture in the-
- 1 ( , • ‘ :_______

15. Dickinson v. The Grand Junction Canal Company,, (185a) 7 Ex. 28a. • " .-
16. (1859) 7 H.L.G. 349. i ■ 1 ■
17. 61 M.LJ. 563 : I.L.R. 54 Mad. 793.
18. 32 M.LJ. 411 : I.L.R. .40 Mad. 58', ■ ,i ■

1 1 I
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soil beneath the surface was admitted and woiHd not be accountable for,except, 
through a process of percolation. Mr. Mahadeva Sastry contended that the user 
of the water if any was involuntary. This argument was also rejected, for the- 

9 reason that plantations are, suckers, and when they are raised in preference to 
other dry crops, it can only be with the knowledge that the roots can suck and 
absorb the water.

Right to the flow of water in undefined channels was alspj^ecognised by 
the Indian Easements Act. Section 7 Illustration (i) states: “the right of 
every owner of upper land that water naturally rising in or falling on such land,, 
and not passing in defined channels shall be allowed by the adjacent lower land 
to run naturally thereto”. In John Young and Co., v. Bankier Distillery Co.,19 
Lord Watson observed: “The right of the upper heritor to send down, and the. 
correlative obligation of the lower heritor to receive, natural water, whether 
flowing in a definite channel or not, whether upon or below the surface, are- 
incidents of property arising from the relative levels of their respective lands, 
and the strata below them.” The-common instance of water flowing in undefin
ed channel is rain water falling on a tenement. The upper heritor has a natu
ral right of drainage in respect of surface water. The upper heritor can collect 
the water and let it down to the lower tenement.20 - The natural right of the upper 
heritor for the drainage is also extended to spring waters.21 The lower heritor 
is bound to receive the water if it naturally flows on to his land. In Whatley v. 
Lancashire and Yorkshire Railway Coowing to extraordinary rainfall, water- 
accumulated against the defendant’s railway embankment. To protect the 
embankment, the railway authorities cut trenches with the result water flowed 
to the plaintiff’s land and caused damage. It was held that the railway com
pany was liable for damages. The lower heritor was not bound to receive foreign. 
water.19 The lower heritor should not obstruct the natural flow of the water 
by raising artificial barriers, so as to accumulate.the water on another’s property - 
There is .a natural right for an upper owner to let down the water to flow down 
to the lower land and there is also a natural right of a lower owner to build on. 
his own land. But between the natural right of an upper owner to let down 
the water to flow down to the lower land and the natural right of a lower owner 
to build on his own land, the former shall prevail against the latter. The owners*, 
of the adjoining lands can improve their lands to any extent as they pleased, pro
vided they make suitable arrangements for the carrying of the water from their 
(neighbour’s land.23 The upper heritors are not permitted to pollute the water- 
in undefined, underground channels also, so as to affect the quality of the water- 
reaching the lower heritors. .»

The foregoing survey shows that under the English Common law if a. 
river is tidal and navigable, it belongs to the Crown, and the bed of a river does 
nqtvest in the Crown unless the river is tidal. But in India the bed of a naviga
ble1river whether tidal or not is vested in the Government, unless it is granted 

Vtq- private individuals. If the river belongs to the Government a riparian owner 
cannot lay a dam and divert the water. (See Secretary of State v, Subbara- 
yudu,24.) Subject to this limitation, all other riparian rights are available. If 

- the river is not owned by the Government, the adjoining owner can construct at

19- (1893) A.C. 691. ' . ‘
20. Adinarayana v. Ramudu, 24 M.L.J. 17 : 3.7 Mad. 304.
21. Nagarathna Mudaliar v. Sami Pillai, 71 M.L.J. 187.
22. 13 Q..B.D. 131.
23. I.L.R. 49 Mad. 445.
24. 62 M.L.J. 212 : I.L.R. 55 Mad. 268 : L.R. 59 I.A. 56.

J—8
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■ -dam for use temporarily. Ripaifl'an rights are thus (a) rights of ordinary user; 
and (6) rights of extraordinary user. Ordinary user means the consumption 
•of water for domestic purposes, for watering cattle^ etc. Extraordinary user 
signifies on the other hand acts like irrigation or using the water for manufac
turing purposes. A riparian owner may exhaust the entire water flowing- in the 
stream for ordinary purposes. To the use of water for secondary or extraordin
ary purposes, there are certain limits, namely,- he is bound after such use to leave 
the water substantially undiininished in volume and unaltered in character. 
.Where an upper riparian owner'diverts the water for non-riparian purposes, he 

' .can be restrained by the lower riparian owner by injunction. The lower ripa
rian owner is entitled to the natural flow of the water from the upper heritor. 
The upper riparian owner cannot allow water brought by him into his land to 
•drain into his neighbour’s land. A'riparian owner can also maintain an action 

/ for pollution of the* water. He' need not prove any- damage; Where a water
course is artificial,' any. right to the flow of water must rest on grant or 
.arrangement. 1 ' ; ■ '■ -
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NOTE ON THE REVISED MADRAS CRIMINAL RULES OF PRACTICE

> ' i i “< v By ; '' ' i
‘ G. Ramanathan.

: j1 . Advocate, Banipetr' I;’-

It is unfortunate that the needs of inferior criminal Courts and that par
ties appearing before them were not kept in view while the Criminal Rules of 
Practice were revised. Useful provisions in the old rules have now- been- delet
ed; new provisions and changes in the old rules that are necessary, have not 
been made'.

Old rules 39 and 82 have been injudiciously omitted. The Code does not 
provide as to what happens to the charge, when the accused dies during 
the enquiry or trial. No doubt he escapes the territorial jurisdiction of the 
state and the.-charge against him cannot be pursued any longer. But we are, 
legalistic and “law-ridden” and need a convenient label for closing a ease to 
the satisfaction of the superior magistrates who review calendars of 
judgments. The familiar labels of. conviction, discharge or acquittal do not fit. 
in and.old rule 39 judiciously provided that the charge abated. It also pro
vided a way out when the prosecution was recalcitrant by enabling the magis
trate to acquit or discharge the accused if after notice thereunder the 
prosecution failed to adduce evidence. This • rule had a salutary effect and 
checked the prosecution from degenerating into persecution.

Where there are numerous 'accused in a case (such as rioting or affray 
cases) or where several members of a family are arraigned it is quite a prob
lem to secure their attendance at every hearing. ■ With the permission of the 
magistrate one co-accused could represent his co-accused during the enquiry or 
trial, under rule 82. This was a veritable boon to the parties. It also helped 
the Court greatly because the absence of one or some of the accused did not 
suffer as care was taken to secure the presence of an accused when his identity 
became material. The revised text limits such representation only to appeals 
where the need is not so great or universal as in the trial Courts.

Yabalaths and affidavits can be attested and sworn by other advocates 
and pleaders as per amended Civil Rules of Practice. What are the special rea
sons for not amending the Criminal Rules of Practice in conformity therewith f 
Are advocates and pleaders unworthy of this privilege?

• The old rule relating to payment of search fee on copy applications was, 
unjust. Thus if judgment is delivered on the 31st December and copy, is ap
plied for on the next working day the party is compelled to pay a search fee of 
Re. 1 for no default on his part. The corresponding rule in the Civil Rules of 
Practice requires search fee only when the application is made one year after. 
:the disposal of the suit or other proceeding. As criminal proceedings involve 
the life and liberty of citizens, they should not be harassed by fees of this sort. 
But the revised text sticks to the old rule.'

The incubus of periodic inspections by the superior Courts and unfavoura
ble remarks on the maintenance of records sits so heavily upon the Magistates 
ithat they insist upon payment of Court-fees in matters in which no Court-fee
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is payable, such as report of compromise under sections 345 (1), Criminal Proce
dure Code, memo, for return of documents, etc. Tbe Magistrates should be told 
that illegal collection of Court-fees is as much blameworthy as non-collection of 
Court-fees legally due.

There should be some provision in the Criminal Rules of Practice for pre
sentation of papers by litigants and advocates in the trial Courts throughout 
the office hours, similar to rule 248 relating to appeals. In the absence of such 
a rule, even if the litigant, is late by a few minutes when the • Magistrate 
takes his seat and papers are called for, he is sent away. With the ideal of 
the integration of the civil and criminal judiciary being steadily pursued 
is it not better to provide for the presentation of papers in all criminal Courts 
during the office hours?

I now come to a matter which is not free from doubt or controversy. In. 
some stations at least the Sub-Magistrates are overworked and have to dispose 
of numerous petty cases involving much clerical work. It appears to me that 
there is no harm in permitting the Magistrates, by framing an appropriate 
rule, to write judgments using printed forms in “admission” cases. Section 
367 (1), Criminal Procedure Code, which says that every judgment should, 
except as otherwise expressly provided by the Code, be written by the presid
ing officer of the Court or from the dictation of the presiding officer need not be 
construed narrowly that every part of the judgment should be in the hand
writing of the Magistrate. The course suggested by me will save the Magis
trates a loss of tedious manual work and will not impair justice or efficiency. 
Are not printed forms used for warrants of arrest, of commitment, etc? Do 
they become less solemn or awesome by being partly in print.



- . _ STATE BARRIERS*
By

N. Arunaghalam, u.a., m.l., Advocate, Madras. <

'11 -1S °niLin,a f<?deral or quasi federal system that .the problem of State barriers 
can arise. Modem federation is a product of the labours of the Philadelphia 
Convention which met m.1787 and produced the United States Constitution in 1789 

I S whicb ^mediately- preceded the present Constitution of thb 
United States 1789 was known as the Articles of Confederation. The Cohfedera 
JnrtJp 3 mlserable‘failureas the central agency erected by it was subordinated 
to the Governments of the thirteen original colonies, each of which was in no mood 
o part with even the smallest fraction .of its sovereignty in favour of the Central 

Agency or Common Government. - 6 - - me ^entral

The Present U. S. Constitution.

formula ha^’, before, to be found and that was found by the 
Philadelphia Convention. The federal structure that has been erected bv the 
present United States Constitution represents the many compromises reached bv 
the hard-headed-men that were in charge of the framing of the Constitution The 
primary problem that the framers of this Constitution had to face was to bring into 
■existence a federal Umon which would give an effective and' efficient Govermnent 
an respect of matters common to all the federating colonies or states committed to 
its care by the constitutional instrument. This apart the framers ofthe G^dtution
were anxious to concede to the s tates'as much autonomy as possible so that thev 
may have their own free political life. ^ P so mat they

J > •

What really the Constitution has done.' j-

, ‘Since the commencement of the United States Constitution, the Federal Govern- 
mcnt and the State Government acting-in their respective spheres fixed by their 
Constitutions have operated over all persons and things in their territorial limits, 
■ihe United States Constitution acts not only over the State but over the State 

citizens. A State citizen is as much subject to the laws ofthe American Union as 
■of his own. State. The position is, all persons in the United States are subject to 
one National Government m respect of matters governed by the federal Constitution 
•and they are equally subject to the State Governments now fifty in number which 
are not instrumentalities of the National Government but independent political 
units. It is this concurrent jurisdiction of the National and State Governments 
•over mep apd thmgsm a particular area that has given rise to the problem "of the 
ppiyer of the State Government coming in the way ofthe National Government in 
particular matters. This problem had to be faced and was faced by the other federal 
•and quasi federal structures that came in after the United States in their own ways 
It is known that Article IV, sections. 1.and a of the Constitution are but adaptations' 

•of the mter-State comity provisions of the Articles of Confederation that preceded 
at. These sections deal with full faith and credit in respect of public acts records 
and judicial proceedings of one State in the other Stales of the nio.f m J wi 
eitirem of a State who shall be entitled to all privileges and imminSof3ti™S' 
in the other States and other questions such as the surrender of fugitives from justice 
formation of a State within a. State and so on. ■ justice,

' . *This is Ae first lecture delivered under the P. R. Sundara Iver V r
Endowment Lectures sponsored by the Madras University and inaugurated raonthMarr^^ad^A-S-P-Aiyari M,A- LG-S- (Retd0-Hon. Dire^torofLeglrStllieTa^heUawUonfe:

J 9
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Article 1, section 10, paragraph 3 states that no State shall without the consent 
of Congress lay any duty of tonnage, keep troops or ships of war in times of peace,, 
enter into any agreement or compact with another State or foreign power or engage 
in wars unless actually invaded or in such imminent danger as will not admit of 
delay. Under Article 3, section 2 the Federal judiciary gets jurisdiction over inter
state disputes and Article 1, section 8 enumerates the powers of Congress of which, 
the one to regulate commerce with foreign nations and among the several states 
and with the Indian tribes represent really what may be truly called an inter-State 
compact.

The Nature of the U. S. Constitution.

The United States Constitution is a written instrument and in theory, at 
"any rate, its meaning does not alter. This organic instrument as contrasted wjth 
either the Canadian Constitution or the Indian Constitution, does not provide 
all the details of its working. Its language is general in its terms and embraces 
all situations arising as a result of changes in the social, economic and political 
life of the community if governs through its processes. As Bernard Schwartz 
points out, it is not a self executing instrument and the ought of it to become is must 
run the gauntlet of judicial interpretation. Hence the pivotal position the Supreme 
Court occupies in the United States Constitutional system. The Constitution is- 
what, therefore, the Court says it is. It is in this background the American constitu
tional doctrines will have to be looked at. Contrasting the New York, Court of 
Appeals with the United States Supreme Court Cardozo, J., told Jackson, J., in 
private conversation that the former is a great common law Court ; “its problems- 
are lawyers’ problems ” but the latter is occupied chiefly with statutory construc
tion, which no man can make interesting and with politics and politics was used 
not in the sense of partisanship but in the sense of policy making. The Supreme- 
Court is different, therefore, from any other law Court. The Supreme Court is 
mostly concerned with political questions in legal form. It lias been rightly pointed 
out that all constitutional interpretations produce political consequences. The 
doctrines evolved by the judicial statesmen of this Court have produced far reaching, 

.consequences. Later Courts have discarded outmoded doctrines of earlier Courts 
and looked to new doctrines in tlie light of changed political and economic conditions.

The Problem of State Barriers—How it Arises ?

In the United States unlike in Canada or India, the States are completely 
free to order their houses in any manner they please, subject only to the limitations- 
or restrictions imposed by the National Constitution. The States cannot do violence 
to the demands of XIV Amendment, cannot erect barriers against inter-State com
merce, run away from a republican form of Government or efface the express and 
implied prohibitions imposed on them by the Constitution. So long as the States- 
remain within these lines, the national Constitution has nothing to do with them.

The national Government exercises exclusive powers under the Constitution 
in foreign and external affairs and this apart the national Government can exercise 
only such of those powers that have been granted to it expressly or impliedly by the- 
Constitution and those powers have been taken away from the States and lodged 

■in the Nation. The powers granted to the national Government are, therefore, 
prohibited to the States and the grant of power to the national Government to 
regulate commerce among the several States is unaccompanied by any limitation 
on the state power in this field—the fact of the matter is a great deal of control over 

' inter-State commerce remains in the states and this is how the problem of state barriers 
against inter-State commerce alone arises under the United States Constitution.

Powers of the Centre in the United States.

The power of the Congress to regulate inter-State commerce has been held by 
the Judiciary to prevent the States from erecting commercial barriers for whatever 
reason. It is not only that commercial barriers but all other barriers
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■which may impede the exercis'e'of the power of the central authority that are banned •
-by the Lionsdtution. The sovereignty of each of the states of the American Union 
is rieci ssa-ily subject to these limitations araish g from the grant of powers by the 
Constitution to the processes erected’ by it, as otherwise the more perfect union 5> 
objective of it may have failed completely. -

. The Union that was there prior to the coming into force of the present United 
States Constitution was so loose as to be of no use at all and, therefore, it was a 
more perfect union was aimed at and realised by the present Constitution ol the 
United States in order to establish justice, insure domestic tranquility, pio\ide for 
the common defence, promote the general welfare and secure the blessings of 
liberty not only to themselves, who were there at the time of the framing of the 
Constitution but also’ their posterity. '

Working out of the objectives of the U. S. Constitution.

The objectives thus indicated have been really worked out in the seven Original 
Articles and the twenty two Amendments that followed these Articles.. The powers of 
every one of the processes at the Centre are as clearly delimited as possible and the 
jurisdiction of none of them can be trenched into by any state action, though, every 
one of the States is governed by a Constitution of its own. In other words what
ever barrier that § State may erect whether against the Union or against its neigh
bouring State dr States, can only be in respect of matters which do not fall within 
the Union jurisdiction. .

The United States Constitution for the first time understood a federal union as a 
political system in which by a well understood mutual concession on the part of the 
federating units, local loyalties could not only be preserved but reconciled with the 
unity of the nation as a whole which the Constitution governs. But this great political 
concept very nearly failed and the Union was on the verge of collapse in the Civil 
War. This situation had'a message of its own when the Canadians framed their 
own federal structure in the British North Amercia Act, 1867. The vital core .of 
this Constitution is the division of legislative power between the Union and the 
Provinces, making the Union all powerful and in sections 91, 92, 93, 94 and 95 
of the Canadian Constitution (the British North America Act) the lines of division 
of legislative powers are indicated. Section 92 enumerates the items over which 
the Provinces have exclusive power to make laws and among other items, “ Property 
and Civil rights ” is about the most important. Section 91 says that the Dominion 
has the power to make laws for the peace, order and good Government of Canada 
in relation to all matters not coming within the classes of subjects by this Act assigned 
exclusively to the Provinces are reserved to the Union—a process of distribution 
which is the reverse of X Amendment of the United States Constitution which say 
that powers not delegated to the Union, nor prohibited to the States are reserved 
to the States. By way of illustration, the important powers of the Dominion 
Parliament, among which regulation of trade and commerce is also one, are set out.
In view ofthe scheme of distribution oflegislative powers and other overriding powers 
given to the Central Government when it legislates for the peace order and good 
Government of Canada Viscount Haldane, ‘L.G.,in the Attorney General of Australia v.
The Colonial Sugar Refining Co.observed that Canada cannot be described as federal 
except in a loose sense. This federation in a' loose sense is what Prof. K. C. Wheare 
calls a quasi federation. If Canada is quasi federal, India is also quasi federal. As 
compared to the Canadian Constitution, the Indian ‘ Constitution contains more 
provisions which detract from its pure federal character.

These features apart, it will have to be borne in mind with reference to any 
type of federal system, that “ no amount of care in phrasing the division of powers 
in a federal scheme will prevent difficulty when the division comes to be applied to 
the variety and complexity of social relationships. The different aspects of life in a 
society are not insulated from one another in such a way as to make possible a mecha- 
t-------------------------------- --------------------------------------------------------------------------------------------------------------------------- - •

1. L.R. (1914) A.C. 337.
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nical application of the division of powers. There is nothing in human affairs 
which corresponds to the neat logical division found in the Constitution. There
fore, attempts to exercise the powers alloted by the Constitution ^frequently raise 
■questions as- to its meaning in relation to particular circumstances (Bora Laskin 
on Canadian Constitutional Law).

A comparatively recent attempt on the part of a State against another State 
of the United States to raise economic barriers in relation to entry of goods or citizens 
of the other on the ground of indigence has been resisted by Court decisions. In 
Baldwin v. Seelig2, it was pointed out that

“ it is one thing for a State to exact adherence by an importer to fitting 
standards of sanitation before the products of the farm or factory may be sold in its 
markets. It is a very different thing to establish a wage scale or a scale of prices 
for use in other States, and to bar the sale of the products, unless the scale has been 
observed”.

S

In Edwards v. California3 4, the Court has struck down a State statute which pena
lised the bringing into 'it of indigent persons not its residents, with no relations or 
friends to support them. It has been observed that there are permissible areas of 
State legislative activity in the exercise of its police power and a State cannot seek to 
isolate itself from difficulties common to all of them by restraining the transporta
tion of persons and property across its borders. The right to move from State to 
State it was pointed out, is an incident of national citizenship protected by the 
privileges and immunities clause of XIV Amendment against State interference. 
In International Text Book Co. v. Piggit was held that a .State cannot deny to a 
foreign Corporation the right to maintain an action in its own Courts for goods sold in 
inter-State commerce.

United States, A Typical Federal Structure. 1

Among the federal structures of the world, the United States federal structure 
remains even to-day the most typical. It is in the United States that each of the 
units of the Union within its own sphere is not only as powerful as the other but also 
as the Union itself.

Dual Federalism of the U.S.

The division of powers between the Centre and the States under the U. S. 
Constitution implying the idea of a two mutually exclusive at the same time recipro
cally limiting areas of power, the one meeting the other on terms of equality is what 
is known as the doctrine of dual federalism. If each confines itself in its own area 
of power its acts will be valid. Power reserved to the States requires to be guarded 
and maintained if they are not to be consumed by the Centre particularly in these 
days of growing centralization. The line of demarcation between Central and 
State Authority has not been marked with any degree of precision by the Constitu
tion itself. The Centre has named powers and the State retains the remaining 
powers. In particular instances like the .power to declare war, it is the Centre alone 
that has the exclusive power to act in the matter. In other cases like the power of the- 
Congress to regulate commerce among the several States, the grant of power to the 
Centre does not prevent the State having concurrent authority over this field and 
this is so because only in cases where the power of the Congress is made exclusive 
or in cases where the' power is denied to the States by the Constitution or it is 
incompatible for the State to exercise the power in the field that a State is excluded. 
If over a field the Centre and the State regulatory powers can extend, the doctrine 
of dual federalism requires the drawing of the dividing line between the federal 
jurisdiction and exclusive State jurisdiction. The drawing of this Ime has re-

2. (I935) 294U.S.5II.
‘ *3 ~ "(1941; 314 U.S. 160.

4, (1910) 217 U.S. gi.



>

IJ TUI MADRAS LAW-JOURNAL. 59 ^

mained a judicial function in the United States though in the other Constitutions 
such as those of Canada, Australia and India, these lines have been drawn to the 
extent possible by the Constitutions themselves. It is because in the United States 
the Constitution itself has not drawn the line, the task has devolved on the judiciary. 
Until the Civil War in the United States the; Supreme Court was anxious to uphold 
strictly the doctrine of dual federalism so as to maintain equal balance between the 
Centre and States, each having ascertained for it, its own area of powers. The Civil 
War put an end to extreme pretensions of State rights.

In the words of Lord Bryce, the United States is a federation of Commonwealths 
each ofwhich has its own constitution. The National Constitution defines the powers 

, of its processes and recognises the powers of the State resulting in the position that 
each State has framed -its own Constitution defining the powers of its own processes. 
The National Constitution is the Supreme Law of the land and is also so recognised. 
The logic of this supremacy is that when a congressional law on the one side and a 
State Constitution dr its laws on the other, conflict, the former prevails over the 
latter and whether there is such a conflict is a question for decision by the Supreme 
Court. The Supreme Court fills the role of an arbiter on the federal system..

It is the exclusive power of Congress to regulate commerce among, the several 
States. But States have often attempted to interfere with the free flow of this com
merce either by the exercise of their powers to impose taxes on or to regulate inter
state commerce. The Court-has always taken care to see that National Commerce 
is free from discriminatory and retaliatory burdens imposed by the States. Typical 
of the cases which have preserved inter-State commerce from State obstruction are 
Southern Pacific Co. v. Arizona6 and Morgan v. Virginia6. In the former case a law 
limiting railway train’s, length was struck down as it imposed serious burden on 
inter-State commerce carried on by the appellant and in the latter case a Virginia 
statute which required a motor vehicle involved in inter-State commerce to separate 
the white and the coloured passengers during its travel in the State was struck down 
and it was pointed out that an inter-State carrier cannot be subjected to, in the pictu
resque phraseology of Frankfurter, J., a “crazy-quilt of State laws ”.

Even this typical federal structure which accepts the principal of dual federa- 
lizm has not withstood certain forces that are constantly at work in modern times 
with the result that the States as against the Union are losing more and more of 
their powers.

Growing Centralisation..

In other words the current trend of more' and more of centralisation is equally 
true of a typical federal structure such as the United States and as against this the 
States are certainly powerless. This is inevitable; '.if any' nation, whatever be 
its constitutional structure, federal or otherwise,- is"to face and solve successfully 
the problems of war or constant threats of war, economic crisis, the welfare state 
concept, the development of modem weapons of war and so on and so forth. Still,, 
it is necessary,to remember what Frankfurter, J., has said of the future of the Federal 
system,in the United States in Polish Alliance v. Labour Board1, referred to by Edward 
S. Corwin in The Constitution of the United States of America (Analysis and Interpreta- 
tion) (1952).

“The interpenetrations of modem society have not wdped out State lines. 
It is not for us (the Court) to make inroads upon our federal system either by in
difference to its maintenance or by excessive regard for the unifying forces of modem 
technology. Scholastic reasoning may prove that no activity is isolated within 
the boundaries of a single State, but that cannot justify absorption of legislative 
power by the United States over every activity
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I submit that this observation of this eminent Judge deserves careful consideration 
by persons in authority in all federal and quasi federal systems of the Anglo-American 
type which includes naturally the Indian Constitutional system as well.

- The Mandate of the U. S. Constitution.

The United States of America, is a Union of autonomous States for certain 
common ends, in which there is a division of legislative powers between the Central 
Government and the Governments of the States, the former being a Government of 
named powers and latter of residuary powers. Each of these Governments is 
supreme in its own area. In a case of conflict between the Centre and the State 
in respect of a matter falling within the central sphere, the central power remains 
supreme. Dual citizenship is accepted by the United States Constitution. In 
addition Article VI, Clause (2) known as the Supremacy clause of this Constitution 
states ;

“ This Constitution and the laws of the United States which shall be made in 
pursuance thereof; and all Treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land ; and the Judges 
in every State shall be bound thereby, anything in the Constitution or laws of any 
State to the contrary notwithstanding.”

Views of Marshall, G.J. and Taney, G.J.

This clause, as pointed out by Corwin, was the very keystone of the j'urisprudence 
of Marshall, G.J., and it was the view of this eminent Chief Justice that this clause 
was intended to be applied literally. According to this view if an “unforced reading” 
of the powers of the Congress gave it the-power to enact a law, the fact that the 
law “ projected ” national powers “ into a hitherto accustomed field of State 
power with unavoidable curtailment of the latter was a matter of indifference”. 
The opposite was the view taken by Taney, C.J., who relied on X Amendment 
—“ The powers not delegated to the United States by this Constitution, nor prohi
bited by it to the States, are reserved to the States respectively, or to the people ”. 
Resting on this clause it was sometimes felt that the reserved powers of the States 
are limitations on national power. Marshall, G.J., as Corwin points out viewed 
the Supreme Court as part of the National Government and of its supremacy but 
Taney, G.J., regarded the Supreme Court as outside and above the National Govern
ment and the State Governments and possessed of a quasi-arbitral function between 
the two equals that the Centre and the State are. It was really Taney, C.J., rather 
than Marshall, C.J., that developed the idea of Dual Federalism. Marshall’s 
federalism is described as National Federalism. It is the authoritative view that the 
issue between the Franklin D. Roosevelt Administration and the Supreme Court 
was whether Marshall’s or Taneys’ federalism was to prevail.

What the Commerce Clause has done.
The issue specifically in these cases has been whether the power of the Congress 

to regulate commerce must stop short of regulating the employer-employee relation
ship in industrial production hitherto regulated by the States. In the Fair Labour 
Standards Act, 1938, inter-State commerce in goods produced by sub-standard labour 
is not only prohibited but conditions are imposed and penalties prescribed for 
breaches of the law in the production of goods involved in inter-State commerce and 
the validity of this statute was sustained in the United States v. Darby6, and this 
ruling is rested on really the view of Marshall, C.J., in McCulloch v. MarylandB, and 
Gibbons v. Ogden8 * 10, and this is really the end of Dual Federalism leading to aggrandise
ment of national power. It is rightly pointed out that between Marshall, C.J., 
and Stone, C.J., the conception of federal relationship was a competitive one imply-

8. (1941) 312 U.S. 100.
g. (1819) 4 Wheat 316.
10. (1824) 9 Wheat 1.
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ing rivalry between the National Government and the State Government. But 
■even during this period a different tendency was there as a result of the Civil War 
represented by the opinion of Bradley, J., in the Siebold Case11, and the oft quoted 
•opinion of . McKenna, J., in Hoke v. U.S.12.

Co-operative Federalism.

“ Our dual form of Government has its perplexities State and Nation having 
•different spheres of jurisdiction but it must be kept in mind that we are one people ; 
and the powers reserved to the States and those conferred on the Nation are adapted 
to be exercised ; whether independently or concurrently, to promote the general 
welfare, material and moral”.

This is what is known, as Corwin says, as the Co-operative conception of the 
federal relationship, the States and the National Government being regarded as ' 
mutually complementary parts of a single Governmental system all of whose powers" 
are intended to realise the current purposes of Government according to their appli
cability to the problem on hand. It is on this conception that it is .said that recent 
'social and economic legislations rest. This conception pervades congressional 
legislation making crimes against the States such as theft, racketeering, kidnapping 
and crimes against the national Government whenever the culprit extends his activi
ties beyond the State boundary—the decision in Hoke v. U.S.18 is itself justification for 
such legislation. Co-operative federalism as Corwin points out invites'aggrandise
ment of national power and it is inevitable that when two co-operate “it is the 
stronger member of the combination who usually calls the times ”. Relying on 
Oklahoma ^. Civil Service Commission13, Corwin says that resting as it does primarily 
on. the superior fiscal resources of the national Government co-operative federalism 
has been at least to-day a short expression for a constantly increasing concentration 
of power at Washington in the stimulation and supervision of local policies.

Foreign Relations.

In the field of foreign" relations, the doctrine of enumerated powers of the 
National Government had always a difficult time and in the present day this doctrine 
“ may be unqualifiedly asserted to be defunct”. The position has been laid down by 
Sutherland, J., in U.S. v. Curtis Right Corporation14. " The learned-Judge points out 
that a political society cannot last long without a supreme will somewhere and goes 
on to add

*v

“Sovereignty is never held in suspense. When, therefore, the, external 
sovereignty of Great Britain in respect of the Colonies ceased, it immediately passed
to the Union................... .it results that the investment of the federal Government
with powers of external sovereignty did not depend upon the affirmative grants 
of the Constitution. The powers to declare and wage war, to conclude peace, to 
make treaties, to maintain diplomatic relations with other sovereignties if they 
had never been mentioned in the Constitution^ would have vested in the federal 
Government as a necessary concomitant of nationality ”. In the field of inter- • 
national relationship, it is not so much a complexes of particular enumerated powers, 
as stated by Corwin, as an inherent power, one which is attributable to a national 
Government on the ground solely of its belonging, to the American people as a 
sovereign political entity at international law and in that field, the principle of fede
ralism no longer holds, if it ever did. • I may add that the states do not come in at 
all in the field of international relationship, and, therefore, the state erecting a bar
rier against the Union in this field does not arise. What is true of the American 
federal structure in this regard is true of all other federal and, quasi federal struc-

11. (1830) 100 U.S. 371.
12. (1913) 227 U.S. 308. 
13- (i947) 33° U-S. 127. 
14. (1936) 299 U.S. 304.
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tures in the Anglo-American countries, which include India. The relevant provi
sions of the Constitutions of other federal and quasi federal structures more than, 
emphasise the view expressed by Sutherland, J., in this respect.

Balance between the State and Centre. ,
Most of the cases that have come up for decision by the Supreme Court of the 

United States involved generally the problem of the maintenance of the balance 
between the States on the one side and the Federal Government on the other and 
the task of that Court had been rendered more difficult by virtue of the fact that 
the United States Constitution is vague and ambiguous in this regard. Since the 
Civil War, which threatened to end the United States constitutional system, but 
saved by the statesmenship of President Abraham Lincoln, there has been a rapid 
growth of centralisation and the Supreme Court has in a large measure facilitated 
the growth of the national power involving more and more of loss of powers and 
loss of prestige for the State Governments. Successive revolutions in the economic,, 
industrial, transport and communications fields have in a large measure contributed 
to the growing concentration ol power in the Centre. The sources of revenue are 
more and more absorbed by the national Government resulting in a situation that 
the States have become more and more dependent on the nation—a trend that 
is common to all federal system the world over.

Why the inter-State Commerce Clause.
Prior to the Constitution, inter-State commerce suffered a severe set back as a. 

result of the States discriminating against each other adopting many devices, parti
cularly in the shape of tariffs, taxes and regulations. This serious obstacle to interT 
State commerce had to be overcome and the federal compact embodied in Article i,. 
section (8), clause (2) is that Congress shall have the power to regulate commerce
•........among the several states.............. In other words the power to regulate
inter-State commerce belongs to Congress alone. It is the mandate of X Amend
ment of the United States Constitution that the powers that are not delegated to- 
the United States by the Constitution nor prohibited by it to the States are reserved 
to the States respectively and to the people. In asmuchas doubts arose on the 
basic principle that the federal Government is a Government of enumerated powers 
limited to the area of authority delegated to it by the Constitution and the States 
3X6 Governments of residual powers, X Amendment was put into the Constitution 
within two years of its commencement. The powers, therefore, to regulate intra- 
State Commerce belongs to the state involved, The question arises what is the divi
ding line between inter-State commerce and intra-State commerce. The dividing 
line or barrier has not remained constant. Successive formulae have been adopted 
to mark off the dividing line and it is interesting history to see how the line has 
shifted from time to time and has come back to the opinion of Marshall, C.J., who 
for the first time’ indicated the dividing line between intra-State commerce and 
inter-State commerce in his famous opinion in Gibbons v. Ogden Is.

In Panhandle Eastern Pipe Line Co. v. Michigan Public Service Commission16 
Frankfurter, J., remarks that “it is easy to mock or minimise the significance of 
free trade among the States “ which is the significance given to the commerce 
clause by a century and a half of adjudication by the Supreme Court ” with all 
doubts as to what lessons history teaches, few seem clearer than the beneficial conse
quences which have flowed from this conception of the commerce clause ”. Thus 
conceived the task of Congress and the Supreme Court has been to protect in 
the national commercial interest inter-State commerce against State barriers.

Congress in the exercise of its power to regulate commerce among the several 
States, with foreign nations and with the Indian tribes has in course of time,obtained 
general, control-over-business-in the- country. Foreign and" inter-State commerce

15. (1824) 9 Wheat i.
• 16. (1951) 341 U.S. 329.
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form the bulk of commerce of the United States.. The Congress, apart from enacting 
laws regulating navigation, transportation by land and air, the telegraph, telephones 
and the radio, has erected the inter-State commerce commission under the Inter- 
State Commerce Act and invested that body with far ^reaching powers—to the 
detriment of the State powers. The entire economy of the country is under - 
national control a situation far removed from the original objective of the framers 
of the Constitution that the national economy was to follow generally the restric- 
tivepowers of the State over it. ■

Commerce Clause—A Source of Power. ’ ■
In peace time the commerce clause of the United States Constitution, barring 

XIV Amendment, is the most fertile source of power of the National Government 
and effective limitation on the powers of the States. A narrow definition of com
merce as buying and selling or trade was rejected by Marshall, C.J., in Gibbons v. 
Ogden17. It is in the wide 'definition of commerce as given by Marshall, C.J,r 
that the foundation of the interpretation of this very important clause of that Constitu
tion was laid. “ Commerce ” it was pointed out by Marshall, G.J., “ undoubtedly 
is traffic, but it is something more—it is intercourse in the sense of commercial 
intercourse. ” ,
: Corwin, points out that “ to-day commerce in the sense of the Constitution and.
hence inter-state commerce when it is carried on across State lines, covers every species, 
of movement of persons and things, whether for profit or not ; every species of com
munication, every species1 of transmission of intelligence, whether for commercial 
purposes or otherwise, every species of commercial negotiation, which as shown by 
the established course of the business will involve sooner or later an act of transporta
tion of persons and things, or flow of services or power across state lines” (Gibbons v. 
Ogden17 ; Pennsylvania Wheeling and Belmot' Bridge Co.18 ; Pensacola Tel. Co. v. Western- 
Union Tel. CoA9 and Surft & Co. v. U. S.20, relied on).

What are not inter-State commerce—Not clear.
It has been held that mining or manufacturing with the intent that the product, 

shall be transported to other States {Kidd v. Pearson21 and Oliver Iron Companys y- 
Lord22) ; Insurance transactions carried on across state lines (Paul v. Virginia*3), 
exhibitions of base ball between professional teams travelling from State to State 
(Feebral Base Ball Club v. National League2*),, the making of contracts for insertion of 
advertisements in periodicals in another State (Blumenstock Bros. v. Curtis Pub. Co.25)-,, 
and contracts for personal services to be rendered in another State (Wiliams v.. 
Fears1), haye all been held not inter-State commerce but as Corwin points out thaf 
some of the recent- decisions have either overruled these holdings or cast doubts- 
on most of them.. In Associated Press v. United States2, the collection of news by a. 
press association and its transmission to client newspapers has been held inter-State 
commerce'. In United States v. South Eastern Underwriters Association3, it has been 
held that the business of insurance transacted between an insurer and insured in 
different States is inter-State commerce. In this the inter-State character of insurance 
business as organised to-day is referred to. The.. commerce clause is generally a 
limitation on the power of the States. As a source of national power- it is read in 
association with the power of the Congress. Article 1, section 8, Clause (18) of the 
1--------------------------------- —-------------------- :----- :-------------------------------------- -
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United States Constitution states that the Congress shall have power to make all 
laws' which shall be necessary and proper for carrying into execution the foregoing 
powers and all other powers vested by the Constitution in the Government of the 
United States or in any department or officer thereof. The commerce clause as a 
source of national power read along with Article 1, section 8, Clause (18) has 
produced in recent times, as pointed out by Corwin, that inter-State commerce con
notes operations which precede and operations which follow commercial intercourse 
itself, provided such operations are deemed by the Court to be capable of affecting 
such intercourse.

Referring to the power of the Congress to regulate inter-State commerces 
Corwin comments that “ This protective power has moreover two dimensions. 
In the first place it includes the power to reach and remove every conceivable 
obstacle to or restrictions upon inter-State and foreign commerce from whatever 
source arising whether it results from unfavourable conditions within the States 
or from State legislative policy like the monopoly involved in Gibbons v. Ogden*, 
or from both combined. In the second place, it extends—as thus also the power 
to restrain commerce—to the instruments and agents by which commerce is carried 
on ; nor are such instruments and agents confined to those which were known or 
in use when the Constitution was adopted”. In this context, Mondou v. New York 
N. H. & H. R., Co.5, known as the “ Second Employers Liability cases ” has been 
relied upon.

What Control over Commerce means ?

The opinion of Marshall, G.J., in Gibbons v. Ogden*, that the power of the Con
gress to regulate inter-State commerce necessarily implied the power to control 
the agents and instrumentalities of commerce as they grew and also changed from 
time to time found “ its classic expression in the opinion of Waite, C.J., in Pensacola 
Telegraph Co. v. Western Union Tel. Co.6, which runs as follows :

“ The powers thus granted are not confined to the' instrumentalities of com
merce or the postal service known or in use when the Constitution was adopted, 
but they keep pace with the progress of the country and adapt themselves to the hew 
developments of times and circumstances. They extend from the horse with its 
rider to the stage coach, from the sailing vessel to steamboat, from the coach and 
steamboat to the railroad and from the railroad to the telegraph,as these new agencies 
are successively brought into use to meet the demands of increasing population 
and wealth. They were intended for the government of the business to which they 
relate at all times and under all circumstances. As they were intrusted to the 
.general government for the good bf the nation, it is not only the right blit the duty, 
of the Congress to see to it that intercourse among the States and the transmission 
-of intelligence are not obstructed or unnecessarily encumbered by State Legislation ”. 
It was because of such holding that the Radio Act of 1927 whereby all forms of 
inter-State and foreign raido transmissions within the United States, its territories 
and possessions were brought under national control.

Congressional regulation of Waterways, Hydraulic power land transportation 
particularly railroads was upheld in terms of the power of Congress to regulate 
commerce among the several States.

Roosevelt Administration Problems.

Immediately after Franklin D Roosevelt became the President of the United 
:States the problem that faced the new administration was put by Hughes, C.J., in 
Appalachian Coals, Inc. v. United States1, “ when industry is grievously hurt, when 
producing concerns fail, when unemployment mounts and communities depended
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upon profitable production are prostrated, the wells of.commerce go dry”, and 
this was exactly the situation Congress attempted to deal with in passing the National 
Industrial Recovery Act, 1933 and the opening provision of the Statute refers to the 
existence of national emergency productive of widespread unemployment and disT 
organisation of industry which burdened inter-State and foreign commerce, affected 
the public welfare and undermined the standards of living of the American people. 
And ample powers were put into the hands of the President to deal with the situa
tion by framing appropriate codes. No doubt many of these codes and other statutes 
meant to rehabilitate the economy of the nation were held invalid by the Supreme 
Court but soon the Constitution of the Supreme Court so changed that many of the 

^teps taken at the instance of the Roosevelt administration were upheld as valid.
“ The question whether Congress’s power to regulate commerce among the 

several States embraced the power to prohibit it furnished the topic of one of the most 
protracted debates in the entire history of the Constitution’s interpretation, a debate 
the final resolution of which in favour of congressional power is an event of first 
importance for the future of Amercian Federalism. The issue was as early as 1841 
brought forward by Henry Clay, in an argument before the Court in which he 
raised the spectre of an Act of Congress forbidding inter-State slave trade. {Grouse v. 
Slaughter8). The debate was concluded 99 years later by the decision in United 
States v. Darby9, in which the Fair Labour Standard Act was sustained” says Corwin,

Commerce Power and other Powers.

The United States Constitution representing a federal compact among the 
thirteen original colonies that merged into the American Union, named the legis
lative powers of Congress leaving the residue of legislative powers to the States and 
in respect of certain powers vested in Congress such as (x) the power to levy customs 
duties (2) the power to raise armies, etc., there are limitations put on the 
power of the States to make laws—in other words the extent of the State barrier 
against these preserves of the congressional power has been fixed by the Constitution 
itself. But as regards the power of Congress to regulate commerce among the,, 
several States correlative restrictions have' not been put on the power of the States. 
Hamilton points out in the “ Federalist ” that while some of the powers vested in 
the Centre admit of their concurrent exercise by the States, others by their very 
nature are exclusive and, therefore, do not admit of a like power in the States contra
dictory and repugnant. Hamilton gives the example of the power of Congress to 
pass Uniform Naturalisation Law as an exclusive power belonging to it.

The Doctrinal Background of the Commerce Clause.

Daniel Webster in the course of his argument in Gibbons v. Ogden19, dealt with 
the principle which should guide the Court in adjusting the powers of the State to 
unexercised-powers of Congress under 'the commerce clause and also the problem 
arising when Congress has exercised its power. In the course of the judgment,, 
it is pointed out that the learned counsel contended “ that the people intended im 
•establishing the Constitution,- those high and important powers over commerce,- 
which, in their exercise, were to maintain a uniform and general system. From- 
the very nature of the case, these powers must be exclusive ; that is, the higher- 
branches of commercial regulations must be exclusively committed to a single hand. 
What is it that is to be regulated ? Not the commerce of the several States, res
pectively but the commerce of the U.S. Henceforth, the commerce of the States 
was to be a unit ; and the system by which it was to exist and be governed, must 
necessarily be complete, entire and uniform ”. At the same time Webster conceded 

■“ that the words used in the Constitution to regulate commerce are so very general 
.and extensive, that they might be construed to cover a vast field of legislation,.
1------------------------------------------------- :------------------ :------ :-------- :-------------------------------- ;------- -

8. (1841) 15 Eet 469.
9. (1941) 312 U.S. 100.
10. (1824) 9 Wheat 1. "
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part of which has always been occupied by State laws ; and therefore, the words; 
must have a reasonable construction, and the powers should be considered as ex
clusively vested in Congress, so far, and, so far only, as the nature of the power re
quires ”. ' -

When Congress exercises its power the result according to Webster is that the 
act of Congress must be treated as a unit so that when Congress had left subject 
matter within its jurisdiction unregulated, it must be deemed to have’ done so of 
design, and its omissions or silences accordingly be left undisturbed by State actions.. 
Corwin points out that Marshall, G.J., was in sympathy with this argument of 
Daniel Webster though the learned Chief Justice did not feel obliged to deal with, 
the theories put forward by the Counsel. ' *

Nature of the Powers of the Congress over inter-State Commerce. .

Gibbons v. Ogden11, is itself authority for the rule that the power of 
Congress to regulate Commerce among the several States is exclusive and this power 
admits of no other limitations except those imposed by the Constitution itself. Cong
ress can take all steps to remove all unreasonable, undue and unjust obstructions 
in whatever form against inter-State commerce resulting from State regulation or, 
by the acts of carriers.

The dividing line between the national power and the State power in the field', 
of inter-State commerce has not been drawn definitely so far nor is it likely to be- 
done in future. At the same time the principle that this power of Congress is exclu
sive remains firm, if a subject of inter-State commerce is national in character, it, 
admits of only one kind of regulation. It is the national 'market that is involvedf 
in inter-State commerce and can, therefore, be subject to one system of regula-:< 
tions only and not to a multiple system of regulation. , -

In Robbins v. Shelby Country Taxing District1*, an early decision of the Supreme 
Court, the view was expressed if Congress had not made regulations in respect of a. 
subject of inter-State commerce, all that such a situation meant was that the subject 
should be free from- any regulation and not that this field was open to State regula
tion. In Cloverleaf Butter Co. v. Patterson13, it has been held that in a case of partial 
exercise of power by Congress, the State may legislate on those phases left unregulated 
by Congress when such legislation is of local concern.

The question naturally arises, what is really the extent of control that the States- 
possess over inter-State commerce. The position appears clear that the States have 
no direct control over inter-State commerce but the States do have indirect control 
over it by law in enforcement of their.police power and their jurisdiction over persons- 
and property in their respective limits. What is police power ? - State Laws that 
seek to protect the general public welfare are legitimate exercise of police powers- 
of the States. Laws which protect life, health, morals, comfort and property of the ’ 
people of the State, Laws which establish and regulate highways, canals, ports- 
and such other commercial facilities are all examples. It is by these local protec
tion laws that the States may seek to control indirectly inter-State commerce. The- 
police power of the State is undoubtedly small barrier on inter-State commerce and. 
inter-State commerce does not admit of any other restriction apart from the restric
tions actually imposed by the Constitution. The seven freedoms, among which.
the right of the citizen to carry on..............any trade or business is also one, under-
the Indian Constitution, are subject to reasonable restrictions imposed by the law' 
of the State either in public interest or general public interest. These reasonable- 
restrictions that can be imposed by law under the Indian Constitution are what-, 
are known as the police powers of the State under the United States Constitution^

11. (1824) Wheat I.
12. (1887) 120 U.S. 489.
13. (1942) 315 U.S. 148.
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Robbins v. Shelby Country Taxing District,1* cited-above is authority for the 
.principle that the State which has. the power to make internal regulations cannot 
through such regulations impose tax on persons passing through or coming in for 
temporary purposes in connection with inter-State or foreign commerce, nor can 
impose a tax on imports from abroad or from another State that has not yet become 
part of the common mass of the property of the State, nor discriminate against 
persons and property of other States.

In the exercise of the regulatory power of Congress over inter-State commerce: 
t(i) The Inter-State Commerce Act that erected the Inter-State Commerce Commis
sion, (2) The Sherman Anti-Trust Act of 1890, (3) The Clayton Act of 1914, (4) 
The Federal Trade Commission Act of 1914, (5) The Packers and Stockyards Act 
•of i92I> (6) The U.S. Cotton Futures Act of 1916, - (7) The Grain Futures Act of 
1922, (8) The Federal Trade Commission Act of 1938 and (9) The Transportation 
Act of 1940 were enacted to maintain the free flow of commerce among the States 
and preserve intact the right of the citizen to carry on any trade or business un
impeded by combinations, contracts and monopolies.

The Federal Commissions Act, the Radio Act, The Securities Act, The Federal 
Power Act, the National Labour Relations Act, TheU. S. Tariff Commission Act, 
The Federal Food Drug and Cosmetics Act and Federal Highways Act, are all 
■examples of the implementation of the commerce power that'belongs to Congress.

The Supreme Court also in its turn since its faipous decisiojn}in Gibbons v. Ogden15, 
has constantly extended and enlarged this power of Congress, fdt has been pointed 
■out, that this yery wide power of Congress can govern not . only external commerce 
but reach inside the State in order to protect the products.of other States and coun
tries from discrimination, in Guy v. Baltimore16.

In spite of the wide extent of power that Congress can legitimately exercise in 
regulating commerce among the several States, it must be recognised as Hughes, C.J., 
has pointed out in Schechter Poultry Corporation v. U. S. 17, that the Federal authority 
may not be pushed to such an extreme as to destroy the distinction which the com
merce clause itself draws between commerce among the several States and internal 
■concerns of the States.

The line of division between inter-state commerce and intra-State commerce 
has yet to become firm. Successive formulae have been adopted by the Supreme 
•Court in the light of the circumstances obtaining at the time of the decision in ques
tion. That , there is a line of division is accepted but where it is, is a matter for 
search in individual cases coming up for decision. The resolution of an issue whether 
a transaction is'inter-State commerce or not depends on the essential character of 
•the commerce involved in the transaction. The recognised tests are usually through 
billing, continuous possession by the carrier, uninterrupted movement, unbroken 
bulk and the intention at the start of the movement and so on.

The vital question has always been when the Federal power commences and 
when it ends.. It is on the answer to this question depends the right of the State to 
•collect property tax, licence and privilege tax, sales and use tax.

In adopting successive formulae to locate the dividing line between inter-State 
•commerce and intra-State commerce the reflection of Hughes, J., in Simpron v. 
.Shepard15, is appropriate. The learned. Judge said that the American system of 
Government is a practical adjustment by which national authority as conferred by. 
the Constitution is maintained in its full scope without unnecessary loss of local 
•efficiency.' The successive formulae represent no more than an effort to effect a 
practical adjustment between the two great interests, the maintenance of freedom

14. (1887) 120 U.S. 489.
15. (1824) g Wheat 1.
16. (1880) 100 U.S. 434.
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of commerce except as far as Congress may choose to restrain it, and the main
tenance in the States ofiocal Governments (as pointed by Corwin). In this area 
of judicial review the Court really fills the role of a quasi legislative body. In South 
Carolina State Highway Department v. Barnwell Bros.,1* Stone, G.J., lays considerable 
stress on the balancing and adjusting role of the Court in the application of the 
commerce clause in relation to the State power.

It is only with refererite to inter-State commerce, because it is conducted inside 
' the country by persons and Corporations generally engaged in local business that 

the .balancing and adjusting of the power ol the national Uovernment and the State 
Government get difficult. As a broad proposition if a transaction that is local is 
unconnected with inter-State commerce it falls within the police and taxation power 
of the State. It is this aspect that has given rise to a great deal of confusion. In 
Freeman v. He wit,20 Frankfurter, J., said.

The power of the States to tax and the limitations upon that power imposed 
the commerce clause have necessitated a long, continuous process of judicial 

adjustment. The need for such adjustment is inherent in a Federal Government 
like ours, where the same transaction has aspects that may concern the interests 
and involve the authority of both the Central Government and constituent States. 
The history of this problem is spread over hundreds of volumes of our Reports-. To 
attempt to harmonise all, that has bccn said in the past would neither clarify what 
has gone before nor guide"the'future. Suffice it to say that especially in this field 
opinion must be read in the setting,of the particular cases and as the product of 
pre-occupation with their special facts”.

In spite of the difficulty involved in harmonising the precedents-of the Supreme 
Court on the subject, it will.be useful to notice a few at least of the formulae evolved 
by the Court.

Dealing sith the. States power to tax foreign commerce in Brown v. Maryland21 
Marshall, G.J., striking down a Maryland law requiring all importers of foreign 
articles preparatory to selling the same to take out a licence as invalid, laid down the 
now famous original package doctrine and under this doctrine, the taxing power 
of the State does not extend in any form to imports from abroad so long as they 
remain the property of the importer in his warehouse in the original form or package 
in which they were imported. But if the importer parted with his imports or other
wise mixed them up with the general property of the State by breaking up the 
packages, they would form part of the general^ property of the State attracting the 
State taxing power. It was also pointed out even as original packages the imports 
were subject to the police measures of the State adopted in good faith for the protec
tion of the public against dangers.

On the question whether a State law amounted to regulation of commerce, 
foreign or inter-State, Marshall, C.J,. pointed out that it is more the substance than 
the form of the law that mattered. Though Marshall, C.J., himself did not conceive 
® original package doctrine as of universal application but only as a stopgap 
principle, this doctrine has become universal in its application to foreign commerce 
though rejected in its application to inter-State commerce. It was in Woodruff v. 
Parham22, the attempt to persuade the Court to accept the original package doctrine 
in its application to inter-State commerce failed chiefly on the ground that the 
doctrine was obiter dictum of Marshall, C.J., with reference to inter-State commerce.

considered opinion of Corwin who points out that taxation is one thing, 
prohibition another adding that, “ in the field of the police power, where its appli
cability was not so much as suggested in Brown v. Maryland21 the original package 
doctrme has been frequently invoked by the Court against State legislation, and 
even to-day, perhaps retains a spark of life.”
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What is inter-State commerce, according to Robert E. Cushman, remains a 
troublesome question. In Paul v. Virginia*3, it was held that,the business.of 
insurance is not intere-State commerce. .The insurance company doing business 
across State lines unsuccessfully tried to escape State control on the ground that 
it was engaged in inter-State commerce. But in U. S. v. South Eastern Underwriters 
Association2’, some 200 fire insurance companies were prosecuted under the Sherman 
Act for monopolistic practices on the ground taat the insurance business as carried on 
by these companies comprised elements which are inter-State commerce and the busi
ness, therefore, is subject to federal control as inter-State commerce.. Cushman says 
again that the efforts of the States to ward off unwelcome competition moving 
against them across State lines did not end with Gibbons v. Ogden23, and refers to 
Baldwin v. Seelig25-a, in which the New York State had fixed the price at which milk 
could be bought and sold inside the State. Seelig was purchasing milk in Vermont 
at lesser price than the price ruling in New York and selling it in New York 
and this was sought to be prevented. It was held that the State could not restrict 
inter-State commerce in milk for escaping the competition of cheaper milk brought 
in from outside the State. It was held in H. P. Hood & Sons. v. DuMond1, that 
the State may not for the purpose of protecting local business in milk supply from 
competition, restrict shipment of milk out of the State.

. United States v. Darby2, which overrules Hammer v. Dagenhart3, is a landmark 
decision in the sense that the Federal Government too like the State Government 
can exercise necessary police power hitherto recognised as not belonging to it in 
full measure, though its position as guardian of the commerce clause has been 
recognised beyond any manner of doubt. The crucial question was whether Con
gress had the power to prohibit inter-State commerce shipment of lumber produced 
under sub-standard labour conditions in a State. Such production was prohibited 
by the Fair Labour Standards Act. It was realised that inter-State commerce could 
be used to cause public injury and, therefore, it is not only the right of Congress- 
but also its duty to prevent anyone using inter-State commerce to cause public harm. 
The ruling in this case is the climax of a move that started years ago in vesting 
the Federal Government with Police powers that it did not possess before—which 
was vested in the State alone by X Amendment of the Constitution. Police power 
is the general power that belongs to the State to pass general welfare laws for the 
protection of health, morals, safety, good order, etc., of the community in its charge. 
The social objectives achieved in the exercise of the police power of the State 
are attained by Federal control also through the use of the powers granted to Con
gress under the Constitution.

Congress does not have the power to forbid production of impure food in a State 
but the shipment of such food in inter-State commerce can be forbidden by it. Local 
business swindler may not come within the control of Congress but Congress can. 
prevent the use of the mails to perpetrate frauds. The effective control over the 
postal system has been obtained by Congress in the exercise of its power to regulate 
commerce among the several States. It is by effective exercise of this indirect con
trol that Congress has come to have over an increasing number of social and economic 
problems at both the levels—State and Federal. The growing federal police power 
starts from the commerce clause of the Constitution that has to control commerce 
on a scale and proportion not even imagined by the makers of the Constitution.. 
The commerce that the makers of the Constitution were familiar with,.was agri
cultural commerce among the thirteen original colonies and little could they have 
imagined that the complexion of the commerce they knew would be changed so

23. (1869) 8 Wall 168. 
34. (1944) 322 U.S. 533. 
25. (1824) 9 Wheat 1.

25-a. (i935) 294 U.S. 511.
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much in the course of less than two centuries by the economic, industrial, transport 
and communications revolutions that have overtaken it. All the same with the 
■existing power the consequences produced by the new situation had to be faced 
and has been faced successfully by Congress.

The penetration of this new federal power has been resisted by the States but 
without any appreciable measure of success. Many new federal social laws have 
been sustained by the Supreme Court, e.g., Federal Safety Appliances Act, Trans
portation of Explosives Act, Laws imposing restrictions on the number of hours of 
work of trainmen and telegraphers, etc. Though these are in pith and substance 
social and economic laws, they have been sustained on the ground that they have 
tended to keep inter-State commerce safe, efficient and unobstructed. Power to 
regulate has been held to mean power to protect inter-State commerce and promote 
its efficiency in B. & 0. R. Co. v. Inter-State Commerce Commission4.

In Champion v. Ames5, known as the Lottery case it was held that Congress can 
■validly bar from inter-State commerce commodities which are dangerous or otherwise 
■objectionable. It was held that Congress had the power to protect the people of 
.the United States from the pestilence of lotteries from the channels of inter-State 
■commerce. This power of Congress has been extended to ban impure or mis, 
branded food and drugs, meat not properly inspected, obscene literature and other 
injurious things. There is a law of Congress which prohibits the shipment of bulls 
in inter-State commerce for bull fighting. The wide powers that Congress has 
over the postal system has facilitated in a large measure the growth of federal police 
power. Mr. Cushman rightly takes the view that there is no difference in princi
ple between barring objectionable articles from inter-State commerce and forbidding 
the use of the facilities of inter-State commerce to aid immoral or criminal activities. 
Hoke v. U. S.6, upheld a law that made it a crime to transport women across a 
.State line for immoral purposes. This statute was not directed against localised 
vice but against organised gangs of white slaves who carried on inter-State traffic 
in girls and women on which depended commercialised prostitution. In the year 
1925 Congress-made it a crime to drive knowingly a stolen automobile across a 

•State line and a recent law puts a ban on shipment of stolen goods in general in 
inter-State commerce. The Lindberg Act upheld in Gooch v. U. S.7, makes it a crime 
to carry a kidnapped person across a State line and the law now is that the use of 
mails, telegraph, telephones or any other inter-State communication for extortion 
-or blackmail,is a federal crime..

The federal police power was pushed further in the passing of the Child Labour 
Act, 1916 and this law forbade products of child labour in inter-State commerce 
and on- the validity of this enactment, the Supreme Court was divided five against 
four in Hammer v. Daghihart8. The majority opinion was that such goods 
were-harmless and the object of the law was not to regulate inter-State commerce 
but to regulate the conditions under which the goods entering that commerce was 
produced and, therefore, the law was not a bona fide exercise of commerce power. 
The majority Court rejected the argument in support of the law that Congress had 
.the power to prevent production under unsatisfactory labour conditions in a State 
in order to prevent such product competing in inter-State commerce with similar 
product produced under fair labour conditions, thus producing unfair competition. 
The local laws may give advantages over others but the commerce clause does not 
.give the authority to equalise those conditions was the view taken by the Court. The 
law was held bad under X Amendment also. Holmes, J., dissenting held the 
•opinion that the law was a clear and direct exercise of commerce power by Congress
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Twenty-three years later this case was overruled' in U.S. V. Darby 9, and the opinion 
of Holmes, J., holds the field. ' ' , ! /

Whither Dual-Federalism? • ................ .. '

. ; The U. S. Constitution as itihas been time and again pointed out is a compact 
between the many sovereignties fiiat went into a federal structure and this is the 
very base, of that Constitution which. accepts a.division of powers between the 
Centre and the States on the footing that the fields of power of the two Governments 
are mutually exclusive and reciprocally limiting. This dual federalism according- 
to the text of the Constitution finds its fulfilment in the commerce clause-of-the 
Constitution. The grant of power to Congress to regulate commerce- among the- 
several States, is not accompanied as it has been pointed out -earlier, by any corres
ponding limitation on the power of the States. Therefore, if at all, the State is to be" 
excluded it can be excluded because the-nature of the power granted to-Congress- 
demands thaf a similar power should not exist in the State (Vide:> Cooley V. Board 
Post Wardens10). -

The doctrine of dual federalism, that the national and the State Governments 
are separate and distinct, acting separately and independently of each .other, the ’ 
Centre remaining supreme in respect of,the powers -granted to it and the States 
remaining supreme _in respect of the powers not granted.to the Centre nor prohibited 
to the States by the terms of the Constitution, has been given its full effect ■ in 
Collector v. Day11. But this was a decision that was given at a time when the country 
was really, as pointed out by Corwin; in the1 thirdes of reconstruction. There was no 
occasion to see how far the Civil War amendments of the Constitution had broadened 
the national power at the, expense of the State power. Referring to'this decision, 
it is stated by Corwin that “it never received the same wide applications as did 
McCulloch v. Maryland12, in curbing the power of the States to tax, operations or 
instrumentalities of the federal Government , ,

' " The General Issuk ~ -

The present tendency according to. 1 Corwin is-that federal legislation under 
the commerce clause has penetrated more-and more deeply into areas once .occupied 
exclusively by the Police power of the State.- The Courts’ decisions resolving the 
conflict of State law with the-Congressional law operating . in a concurrent fieldf 
over interrState commerce are classified under three heads :

(1) Those which follow Webster’s theory advanced in Gibbons y. Ogden13, 
that, when Congress acts upon a. particular phase of inter-State commerce, it 
designs to appropriate the entire field with the result that no room is left for- 
supplementary State.action.

(2) Thpse in which, in the absence of conflict between specific provisions o f 
State and Congressional measures involved the opposite result is reached.

• (3). Those in- which the State legislation involved is found to conflict with’ 
certain acts of Congress and in which the principle of national supremacy is invoked 
by the Court1/, ............. ' ' ' ■ ■

It is pointed out that earlier cases stemming from State legislation affecting 
inter-State railway transportation fall under the. first head and legislation intended 
to promote public health and fair dealing fall under the second head and the 
more ;recent- cases are more difficult to classify -especially between the first and 
third-heads. • 1 < - - ‘‘ j .
i'-' —:-------------------------------------!------------ ------------------------------—:-------------- •' —:--------------———:----------------------------------- —1----------------------------

9. (1941) 31a U.S. 100. ,, , , ' 12. (i8ig) 4 Wheat. 316, .
10. (1851) 121 How.'-a'gg.1 - . V • n' 13. (1824) 9 Wheat. i,
xi. (1876) 11 Wall. 113. ■ -
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i6. (1940) 31a v.s; 1,96.

■ It was only in Hopkins Federal-Savings and Loans Association v. Cleary14, that the 
attack on federal law that it amounted to serious interference with the power of the 
State to control the entities created by it, was sustained on the ground that the 
federal law was a violation of Tenth. Amendment. But in Northern Securities Co. v. 
U.S.1B a case decided at the start of the century that Tenth Amendment was no bar
rier to the application of Sherman Anti-Trust Law to prevent one corporation from 
restraining commerce-by means of stock ownership in two competing, corporations.’
It is observed in thiscase, “ho State can, by merely creating a corporation, or in any 
other mode, project its authority into other States and across the continent, so 
as to prevent Congress from exerting the power it possesses under the Constitution 
over inter-State and international commerce, or so as to exempt, its corporation 
engaged in. inter-State commerce from obedience to any rule lawfully established by 
Congress for such commerce. It cannot.be said that any State may give a corporation 
created under its laws, authority to. restrain inter-State or international commerce 
against the will of the nation as lawfully expressed by Congress. Every .Corporation- 
created by a State is necessarily subject to the supreme law of the land (italics mine). To-.day 
Tenth Amendment does not avail the States or their political sub-divisions,; from 
the impact of authority positively granted to the Federal Government by the Con
stitution. The position thus set out stems from the comparatively recent decision 
in U. S. v. Darby1*, which clearly held that Tenth Amendment imposed ho limi
tation on the Federal Government in the exercise of its delegated powers under the 
Constitution. This decision again, marks the end of the doctrine of dual federa
lism also.

. , ) The View of Jackson, J. ■'
Jackson, J., in his Godkin' lecture at the Harvard Graduate School' of Public 

Administration, dealing with the Federal and States’ power under the U. S. Consti
tution, has this observation to make: “It is the-maintenance of the constitutional 
equilibrium between, the States and Federal Government that has brought the: 
most vexatious question .to the Supreme Court. That it was the duty of the Court, 
within its own constitutional function, to preserve this balance has been asserted 
by the Court many times ; that the Constitution is vague and ambiguous on this 
subject is shown by the Ijdstory preceding our ■ civil war. It is undeniable that 
evern since that war ended we have been in a cycle of rapid centralisation, and Court 
opinions have sanctioned a' considerable concentration of power in the Federal, 
Government with a corresponding diminution in the authority and prestige of 

• State Governments. Indeed, long ago an astute foreign.observer (Dicey) declared ' 
the tJ.S. to be “ a nation concealed under the form of a federation ”, as respected 
an authority as Charles Evans Hughes declared nearly three decades ago that “far 
more important to the development of the country than the decision holding. Acts 
of Congress to be invalid, have been those in which the authority of Congress has1 
been sustained and adequate national power to meet the necessities of a growing, 
country has been found to exist within constitutional limitations.”. This concentra
tion of power is attributed to improved methods-of transportation and communica
tion ; the increasing importance. of foreign-affairs and'of inter-State commerce ; 
the absorption of revenue sources, by the nation with the consequent appeal by dis
tressed localities directly to Washington for relief and work projects, bypassing. 
the State entirely, the direct election of" Senators and various other factors,—all 
have contributed to move the centre of gravity from the State capitals to that of 
the nation. ; _ ■ . - ............... . * ' .
- - - - - The'Present Position. — ■’ -l J 'v ‘ '

; The cycle of rapid centralisationIs, a.feature common to all federal.and quasi- 
federal systems of the world. The forces that are at work aiding growing centra*, 
lisation are common to all the federal systems the world oyer.. As against these,,
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forces at work the power of the States or provinces even in fields common to the 
-Centre and the States may not be of great importance^ State barriers will 
have to be necessarily reduced to the minimum possible, if the Federal Government 

: is to withstand the terrible stress and strain released ' by the many forces that are at 
work to-day. This position has been accepted by the Canadian and Indian Constitu
tions by making .appropriate provisions in their respective instruments not leaving 
the matter to be dealt with by a doctrinal interpretation by the Courts as in the case 
of the United States Constitution whose provisions are in many vital respects vague 
and ambiguous. >

The Canadian Constitution.

The object of the Canadian Constitution was to devise a scheme by which the 
best, features of the United States Constitution could be grafted, rejecting the bad, 
on the British Constitution and to vest in the provinces exclusive jurisdiction in all 
matters of a provincial, local, municipal and domestic character leaving exclusive 
jurisdiction to the Union or the Centre in all matters of a general national or quasi 
national character. Lord Watson delivering the judgment of the Judicial Committee 
of the Privy Council in Liquidators of the Maritime Bank v. Receiver General of N.B.17} 
points out, “ The object of the Act was neither to weld the provinces into one, 
nor to subordinate provincial Governments to a central authority, but to create a 
Federal Government in which they should all be represented, entrusted with the 
exclusive administration of affairs in which they had a common interest, each pro
vince retaining its independence and autonomy ”. Dealing with the Canadian 
constitutional system Earl Loreburn, L.G., in A. G., Ontario, v. A. G., Canada18, 
points out that in 1867 the desire of Canada for a definite Constitution embracing 
the entire Dominion was embodied hi the British North America Act. “ Now 
there can be no doubt that under this organic instrument the powers distributed 
between the Dominion on the one hand and the provinces on the other, hand coyer 
the whole area of self-government within the whole area of Canada. It will be 
entirely subversive of the entire scheme and policy of the Act to assume that any 
point of internal self-government was withheld from Canada. Numerous points 
have arisen and may hereafter arise, upon those provisions of the Act which draw 
the dividing line between what belongs to the Dominion and to the province res
pectively. An exhaustive enumeration being unattainable (so infinite are the sub
jects of possible legislation) general terms are necessarily used in describing what 
either is to have, and with the use of general terms comes the risk of some confusion, 
whenever a case arises in which it can be said that the power claimed falls within 
the description of what the Dominion is to have and also within the description of 
what the'province, is to have. Such apparent overlapping is unavoidable and the 
duty of a Court of law is to decide in each particular case on which side of the line 
it falls in view of the whole statute.’’ , .

In A. G., Australia v. Colonial Sugar Refining Co.19, Viscount Haldane, L.C., 
says that about the fundamental character of the Australian Constitution there 
can be no doubt. “ It is federal in the strict sense of the term, as a reference to what 
was established on a different footing in Canada shows. The British North America 
Act of 1867 commences with the preamble that the then provinces had expressed 
their desire to be federally united into one Dominion with a Constitution similar ' 
in principle to that of the United Kingdom. In a loose sense the word federal 
may be used, as it is there used, to describe any arrangement under which self- 
contained States agree to delegate their powers, to a common Government with a 
view to entirely new constitutions eyen of the states themselves ”. The scheme of 
distribution of legislative powers is then dealt with and dealing with the general 
power of the Dominion Parliament under section 91 to make laws for the peace,

t-co
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order and good government of Canada without restriction, to specific subjects, 
and excepting only the subjects' specifically and exclusively assigned'to the Provin
cial Legislature, it is pointed out. that the provincial powers, were to-remain very 

"much restricted. The conclusion is reached that the Canadian Constitution departs 
“widely from the true federal model .adopted in the Constitution of the United States 
. Tenth Amendment which declares that the powers not delegated to the United 
States by the Constitution nor prohibited by it to the States are reserved to the 
States respectively or to their people. T referred to this aspect of the Canadian 
Constitution as shown by Viscount Haldane, L.G., at the very beginning of this 
Lecture and stated why the Canadian System can be described only as a quasi 
federal system. (My’Article on the Indian Constitutional Structure in the Year Book 
of Legal Studies, Madras, 1957, may.be referred to).

t

In Bank of Toronto v. Lambe20, a doctrinnaire interpretation of the British North 
America Act was rejected. . It was pointed out'that the Judicial Committee was 
called upon to construe the express words of an Act of Parliament -that the Canadian 
Constitution is. Dealing with the scope of sections 91 and 92 of the Canadian 

' Constitution Lord Watson in A. G., Ontario v. A. G., Canada21, says “These enactments 
'appear to their Lordships to indicate that the exercise of legislative power by the
- Parliament of Canada in regard to all matters not enumerated in section gi5 
"ought to be strictly . confined to such matters as are unquestionably of Canadian
interest and importance and ought riot to trench upon provincial legislation with 
respect to any of the classes’of subjects enumerated in section 92. To attach any 

J other construction to the general power, which, in supplement of its enumerated 
powers, is conferred upon the Parliament of Canada by section 91, would in their 

' Lordships’ opinion be not only contrary to the intendment of the Act but would 
[practically destroy the autonomy of the’provinces The, rides of construction 
of the Canadian. Constitution are set out in Re • Regulation and Control of Aeronautics 
'id Canada22'/ *- ' ........... . . ,

- (1) The legislation of the Parliament of the Dominion so long as it-strictly
relates-to subjects of legislation expressly enumerated in section 91 is of paramount 
•authority even though it trenches upon matters assigned to the Provincial legis- 
Tatures by .section 92. • ‘ r ■ . . - , , -

(2) The general powers of legislation conferred upon the Parliament of the
- Dominion by section 91 of the Act in supplement of the power to legislate upon the 
subjects expressly enumerated must be strictly confined to such matters as are un
questionably of national interest and importance, and must not trench on any ofthe 
subjects enumerated in section 92, as within the scope of provinciaLlegislation, unless

A these matters have attained such dimensions as to affect the body politic of the 
Dominion.

■ . (3) It is within the, competence of the Dominion Parliament to provide for
matters which, though otherwise within the legislative competence of the provincial 
legislature, are necessarily incidental to effective legislation by the Parliament 
of the Dominion upon a subject of legislation expressly enumerated in section 91.

- (4) There can be a domain in which Provincial and Dominion legislation
-may oyerlap, in which case neither legislation will be ultra vires, but if the field 
is ;not clear and the two legislations meet, the Dominion legislation must prevail. 

■ On this point Forbes v. A. G. Manitoba23 where the issue was whether Dominion and 
provincial income-tax legislation could co-exist. ■“ The doctrine of the occupied
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field applies only where there is a clash between Dominion legislation and provincial 
legislation within an. area common to both.. Here there is no conflict. Both 
income-taxes may co-exist and be enforced without clashing. The Dominion reaps 
part of the field of the Manitoba citizen’s income. The province reaps another 
part of it It is said that despite the absence of constitutional difficulty the existence
of common tax fields such as this has induced Dominion provincial co-operation 
in income-taxation both in the interests of economy of administration and of relieving 
the tax-payer from making multiple returns. Dominion Provincial Taxation Agree- 

' ;ment Act 1942- (Canada) is an example.- ' ,
... Dealing with the residuary character of the general power of the Dominion 
Parliament, Viscount Haldane, L.G., said in Great West Saddlery Co. v. The King21, “It 
must now be taken as established that section 91 enables the Parliament of Canada

■ to incorporate Companieswith such status and powers as to restrict die provinces from 
interfering with the general right of such companies to carry on their business where 
they choose, and that the effect of the concluding words of secion 91, is'to make

■ the exercise of this capacity of the Dominion Parliament prevail in case of conflict 
over the exercise by the Provincial legislatures of their capacities under the enu
merated heads of section 92.. Lord Sankey, L.G. in the Aeronautics case25 viewed 
aerial navigation as inter alia “ a class of subject which has attained such dimensions 
as to affect the body politic of the Dominion ”. Same view was applied to radio 
communication by Lord Dunedin. In re(; Regulation and\Control of Radio Communication.* 1

Commerce Clause of Canada.
, The Canadian Dominion Parliament gets the power to regulate' trade and 
commerce. Without qualification and in this sense the grant of power to the' 
Dominion Parliament is in. wider terms than the grant of power to Congress of the 
.United States to regulate commerce among, the several States. As against, this 
power of the Dominion Parliament the Canadian province is given the exclusive 
right to legislate on property and civil rights. The Courts.have taken the view 
that the power given to the Dominion Parliament to legislate on trade and commerce 
ought not to be so interpreted as to conflict with the power of the Provincial 
Legislature to legislate on property and civil rights and this power of the provincial 
legislature is a barrier against the uncontrolled exercise of the power of the Dominion 
Parliament to legislate on trade and commerce. Judicial interpretation that 
increased the power of the Congress to regulate commerce among the several States 
has increased the power of the Provincial Legislatures of Canada to legislate on 
property and civil rights. In re : Board of Commerce Act, etc.2, it is stated that’ pro
perty and civil rights, of course, taken in the most comprehensive sense, is a phrase 
of very wide application and like the words trade and commerce, it must be restric
ted by reference to the context and the other provisions of sections 91 and 92.

The Question posed by the Indian Constitution.'
The Indian Constitution is much nearer the Canadian Constitution than any 

other Constitution of the world, though it has also drawn largely on many other 
leading Constitutions of the world, such as the U.S.A., Australia and Eire. The 
problem of State Barriers under the Indian Constitution is, apart from its importance, 
also complicated by virtue of the fact that the framers of the Indian Constitution 
had to evolve not only a formula for the unity of India as a whole but ako find a 

' solution for the many demands of the States consistent with the dominant idea of the 
unity of the country. The next lecture will not only be a study on the measure of 
success the framers of the Indian Constitution has achieved in harmonising local 
demands with the unity of the country but also a scrutiny of the extent to which 
State Barriers can extend effectively not only against the Union but against the other 
neighbouring States.

24. L.R. (1921) 2 A.C. 9.
25. L.R. (1932) A.C. 54.

1. L.R. (1932) A.C. 304.
2. (1920) 60 S.C-R. 456.

s
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BOOK REVIEWS.

Wills, Probate and Administration by B. S. Ker, m.a., (Cantab). Published 
by Sweet and Maxwell, London. Agents in India N. M-. -Tripathi (Private) Ltd., 
.Princess- Street, Bombay; 2. . .

The Law relating to Probate and .Administration is as important as it is ab
struse and,legal practitioners, Executors under testaments and estate,administrators 
have never been too certain of the intricacies of the practice and procedure in this 
field. No -branch of law probably retains its old technicalities of forms and pro
cedure than this branch of the law.

In India the Indian Succession Actr.-covers this field. But the principles of 
the law are still sought for in the old English decisions and on points of doubt resort 
.is perfprce made to English practice and precedents. There, are several classical 
works on the subject and they are frequently referred to by Courts. But a busy 
practitioner and beginner, not to speak of students' of law, gets lost in the bulky 
volumes of the dry subject. The book under review is a- very useful addition to 
the existing literature on the subject. : It- is written in- simple language with an 
emphasis on the day to day practice ih-Courts'and tribunals. The subject-is dealt 
with in' ah its' aspects and the book will- be an useful asset to - every lawyer’s office..

Negotiable Instruments Act by J. J. S. Khefgamwala, ll.d., (Lond.) b.a., 
Ll.m., (Bom.) Eleventh edition’(1959)—Published by N) M. Tripathi (Private) 
Ltd., Princess Street, Bombay 2;' Price Rs.- 8.50 nP.

Shri Khergamwala’s Commentaries on. the Negotiable Instruments Act has 
become an indispensable book for students of law and has become a bye-word in 
.the student world since its first appearance nearly four decades ago. We have had 
occasion to review some of the previous editions and it is superfluous to introduce 
the utility of a book that has run through ten successful editions.. Like the old 
popular Mulla’s Key to Civil Procedure Shri Khergamwala’s work on the Negoti
able Instruments Act is simple analytical and exhaustive and we are sure the present 
edition will be a good seller like; its predecessors. : ■
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STATE BARRIERS *
Lecture II : Administrative Relations

By

N. Arunachalam, m.a., m.l., Advocate.
In this lecture the problem of State-Barriers arising under the Indian Consti

tution will be examined. It is necessary that if this problem is to be appreciated 
from a right stand point-the nature of the Indian constitutional structure will have 
to be understood. I crave leave in this context to my writing on the Indian • Con
stitutional Structure in the Tear Book of Legal Studies, 1957, published by the Direc
torate of Legal Studies, Law College, Madras. It is really the objective of the 
Indian Constitution that has given it the shape. The problem that' faced the makers 
of the Indian Constitution in the circumstances in which.the country was actually 
placed after the terrible upheavals that had already .taken place, was to,secure, the 
.unity of the country as a whole. The design of the constitutional structure, there
fore, had'not only to take into account the basic idea of the unity of the country but 
also to have this idea permeated through the entirety of the structure' that was to 
•be fashioned. This the makers of the Constitution, have done in an admirable 
way. If this basic idea of the Constitution is lost sight .of, the, significance of the 
Indian Constitution will have been lost completely. Every one of the provisions 
,of the Indian Constitution has been, so made, as to achieve this basic objective 
•of unity of the country in any situation. . .1 . , , ” '

The preamble of the Indian Constitution gives the country the status of a 
Sovereign Democratic Republic with the objectives therein set out in addition to achiev- 

I ing the unity of the nation. The objective of the Unity of the Nation is not the ex
pression of a sentiment but seriously meant for as the very opening Article 1 says 

India, that is Bharat, shall be a Union of States ”. The emphasis in the Indian 
constitutional structure is on unity. The other relevant provisions of the Con
stitution really work out this basic concept of unity. .

_ The present Constitution of the United States, 1789, aims at a more perfect 
union than the one the country had under the, immediately preceding Constitution 
known as the Articles of Confederation-that ended up in failure. The more 
perfect union objective was 
erected by the present Constiti 
deliberations of the representatives of the thirteen original' Colonies that "were 
really sovereign independent commonwealths which voluntarily granted powers 
to the Federal Government retaining with’ themselves the residuary powers. In this 
Constitution, the sovereign equality of the State with the Centre in their respective 
spheres of activity and the co-operative action of the Centre and the States that is 
needed if the Constitution is to be amended have been-accepted without any reser
vation. These tests are not fulfilled by the Canadian or, the Indian Constitution.

The desire of the provnces of Canada, Nova Scotia and'New Brunswick to be 
federally united into one Dominion find fulfilment, in the British North America 
Act, 1867, which is the Constitution of Canada. The'lesson of the Civil War that 
thereatned to break-up the_American Union was there before the makers of the 

■Canadian Union. The framers were anxious to device a scheme which would reject 
the bad features of the United Stales Constitution and accept its best features 
projecting them on the British Constitution. So doing in dealing with the vital 
core of federal constitution which consists in the distribution of legislative powers 
the United States way was reversed naming the powers of the Provincial Legisla- 
tures and retaining the .residuary legislative powers with the Dominion

.♦Lecture delivered, on 26th March, i960, under the P.R. Sundara'Aiyar—V. KrishnaswamiAivar 
Endowment, Madras University. ‘

J—12

sought' to -be realized in the federal structure 
ion of the United States.' adooted as a result of the
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Parliament. The national Constitution embodied in the British North America 
Act, 1867, governs both the Union and the Provinces. The Union that was sought 
to be achieved by this instrument had a twofold objective (1) political and (2) 
economic. Politically it meant to usher into existence a new nation to meet the 
changed conditions of British policy and get the provinces together against 
possible American aggression ; economically it meant to foster a national 
economy which would relieve dependence on a few industries and lessen exposure 
to the effects of the economic policies pursued by the United States and Great 
Britain—as pointed out by Bora Laskin. It has been seen that the political 
structure erected by the Canadian Constitution is a ^aan'-federal structure.

In a vital respect the Indian Constitution making had nothing in common with 
the United States Constitution making or Canadian Constitution making-in the 
sense representatives of hitherto independent colonies did not meet at the Delhi 
Constituent Assembly to frame a federal Constitution for the country. The British 
Indian provinces under the authority of the Central Indian Government were 
dependencies of the Grown of England. The Native Indian States were formerly 
subject to the paramountcy of the British Crown enjoying an appreciable measure 
of internal autoriomy. The representatives of the British Indian Provinces in the 
Constituent Assembly were elected indirectly by the Provincial Legislative Assem
blies under the Government of India Act, 1935. The representatives of the Native 
Indian States or groups of them were the' nominees of the Rulers. These repre
sentatives were not as their counterparts in America or Canada agitated over the 
State or provincial rights and how best to protect them. -Neither the complexion 
of the Indian Constituent Assembly nor its dominant purpose compare with any
thing that preceded it in other countries of importance. Bargaining communities 
were not there at Delhi to evolve a Constitution. The members assembled were 
there not only to evolve a structure that would take in all the assimilable good in the 
Constitutions of countries already referred to, but also to give Indiaa Constitution 
that would meet the requirements of the country specially from the point of view i 
of its unity; which had been seriously imperilled by the fissiparous tendencies of the 
Muslim League, which gave birth to Pakistan within the natural limits, of India 
cutting one people into two. If this background is appreciated, it will be utterly 
futile to try to put India into some category or other of the constitutional systems 
known or can be imagined.

In Canada the Lieutenant Governors of the Provinces are appointed by the 
Centre. The provincial Judges are also appointed by the Centre. The Centre has the 
power .of veto of provincial legislation. When the Centre legislates for the peace,, 
order and good government of Canada as a whole, the provincial barriers completely 
break down. That is the reason why Viscount Haldane, L-.C., said that Canada can 
be described as federal only in a loose sense. This is the reason why Prof. K. C. 
Wheare described the Canadian constitutional structure a quasi-federal structure.. 
The Indian Constitution not only shares the aforementioned features of the Cana
dian Constitution, but presents certain other features in addition which are destruc
tive of the principles of federalism accepted by the United States of Switzerland. 
These features of the Indian Constitution influenced Prof. K. G. Wheare to put 
India also in the quasi-federal category.

Articles 257 and 365 of the Indian Constitution are significant. These articles, 
deal with the control of Union over States in certain respects.

Under Article 257 the executive power of every State shall be so exercised as 
not to impede or prejudice the exercise of the executive power of the Union, and the 
executive power of the Union shall extend to the giving of directions to a State, as 
may appear' to the Government of India to be necessary for that purpose. The 
executive power of the Union shall also extend to the giving of directions to a State 
as to the construction and maintenance of means of communications declared in the 
direction to be of national or military importance and this power of the Union 
does not restrict the power of the Parliament to declare Highways or Waterway
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to be national highways or national waterways or the power of the Union with 
respect to the highways or waterways so declared or the power of the Union to 
construct and maintain means of communication as part of its functions with respect 
to naval, military and air force works. . ,

The executive power of the Union shall also extend to the giving of directions 
to a State as to measures to be taken as to the protection of railways within the State.

If in the carrying out of these directions from the Centre, costs have been incurred 
in excess of those which would have been incurred in the discharge of the normal 
duties of the State, if such direction had not been given, there shall be paid by the 
Government of India to the State such sum as may be agreed or in default of agree
ment, as may be determined by an .arbitrator appointed by the Chief Justice of 
India, in respect of the extra costs so incurred by the State.

The extent of the executive power of the Union is fixed by Article 73 as extend
ing to matters with respect to which Parliament has power to make laws and the 
extent of the executive power of the State has been fixed by Article 162 as extending 
to matters with respect to which the State legislature has power to make laws. In 
the competing exercise of the executive powers of the Union and the State respec
tively under Article 257, the mandate of the Constitution is that in respect of matters 
referred to in the Article the State executive power ought not to impede or pre
judice, a Union executive direction. In other words, no State executive barrier 
can be erected against such Central executive directions.

Article 365 of the Constitution is a far-reaching provision. According to this 
article where any State has failed to comply with or to give effect to, any directions 
given in the exercise of the executive power of the UniofTmuder any of the provisions 
of the Constitution, it shall be lawful for the President to hold that a situation has arisen 
in which the Government of the State cannot be carried on in accordance with.the provisions of the 
Constitution.. India, that is Bharat, shall be a Union of States declares Article 1(1) 
and under Article 73 the executive power of the Union extends not only to matters 
with respect to which Parliament has power to make laws, but also to the exercise 
of such right, authority and jurisdiction as are exercisable by the Government o 
India by virtue of any treaty or agreement, i.e., in respect of obligations assumed 
by the Indian Union in the field of foreign relations. The implementation of 
treaties and agreements may call for the exercise of not only legislative action but 
also executive action. Under Article 253 when Parliament makes a law for the 
whole or part of the territory of India for implementing any treaty agreement or 
convention with any other country or countries or any decision made at any inter
national conference, association or other body, that law can cut across the distri
bution of legislative powers, under Article 246 and Schedule VII of the Constitu
tion. In other words as against legislative implementation by the Union of a 
treaty- or other international agreement State legislative barriers completely 
break-down. , /

So far as/ Union executive directions given to the States in the exercise of its- 
executive power, whether in respect of matters over which Parliament has power 
to make laws or in respect of matters arising out of treaties or international agree
ments, the States are compelled by Article 365 to comply with such directions. 
Failing compliance, it shall be lawful for the President to hold that a situation, 
has arisen in which the Government of the disobeying State cannot be carried on 
in accordance with the provisions of the Constitution, and the situation that is. 
referred to is the situation that arises under Article 356 which deals with the failure 
of the State constitutional machinery as forming part of the Emergency Provisions- 
under Part XVIII of the Constitution. In a situation in which a State consti
tutional machinery has broken down, the State administration is superseded and 
the State Is committed to Presidential administration, at any rate until the President 
is satisfied that the emergency lasts. No wonder, therefore, Alan Gledhill said that 
the States of the Indian Union hold their status during good behaviour. As against
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Union executive direction given in the exercise of its executive power, no -Stat 
executive barrier at all can arise. '

• What is executive function has not been defined in the Constitution or the 
General Clauses Act,' 1897. The nature of the executive function has, however, 
been adverted to by the Supreme Court in Rai Saheb Ramjawaya Kapur v. The State 
of Punjab1. - According to this decision executive function consists not only in the 
■determination of policy, but also carrying it out or executing it which in turn natu
rally implies the initiation of necessary legislation, maintenance of order, promotion 
of social and economic welfare, direction of foreign .policy and generally carrying 
on the administration of the country. •

Article 257 forms part of Chapter II in administrative relations in' Part XI 
dealing with relations between the Union and the States. The Articles of this 
Chapter have been so designed to ensure the maximum possibleco-operation between 
the Union and the State in the carrying on of the executive government of the country 
as a whole. It is necessary to point out before the other provisions of this Chapter 
are examined that the Union, executive can make its will felt effectively op the 
States. These provisions appear to embody a co-operative conception of the 
relationship of the States with the Union in order to realise the purposes of the 
Constitution. The observation of Corwin on the Hoke case may well be applied 
to the provisions of Chapter II of Part XI of the Indian Constitution. Observing 
that unquestionably co-operative federalism invites more and more concentration 
of national power, he goes on to point out that when two co-operate, it is the stronger 
member of the co-operation who usually calls the tunes.

Under Article' 256 the executive power of every State shall be so exercised' 
as to ensure compliance with the laws made by Parliament'and any existing laws 
which apply in that State, and the executive power of the Union shall extend to the 
giving of such directions to a State as may appear to the- Government of India to be 
necessary for that purpose. Failure to comply with the directions of the Centre 
will amount to a breakdown of the State constitutional machinery according to 
Article 365 of the Constitution. ,

In order to make Union-State co-operation real, it has, also been provided in 
^Article 258 that the President may, with the consent of the Government of a Sta,te, 
entrust either conditionally or unconditionally to that Government or to its officers, 
functions in relation to any matter to which the executive power of the Union 
■extends. A parliamentary law that applies to a State may notwithstanding that 
it relates to a matter with respect to which the State legislature has no power to 
make laws, confer powers and impose duties upon the State ,or its officers and the 
authorities. There was a similar provision in the Government of India Act,. 1935 
and it was because of that provision in Raghubar Singh v. Rex2 it was held that it ,was 
■valid to designate the Advocate-General of a province to be in control of the initiation 
•of proceedings under the Insurance Act, 1938. When a State or State .Officers

authorities function by virtue of the powers conferred under this Article, the 
■ extra cost of administration incurred by the State in this behalf shall be paid to the 
State by the Government of India. But if disagreement arises as to the amount 
payable, any amount that may be determined by an arbitrator appointed by the 
Chief Justice of India shall be paid to the State by the Government of India.

Under the new Article 258-A, introduced by the Constitution Seventh Amend
ment Act, 1956, the Governor of a State may with the consent of the Government of 
India either conditionally or unconditionally entrust to the Government of India 
or to its officers functions in relation to-any matter to which the executive power 
of the State extends. ■

Full faith and credit shall be given throughout the territory of India to public 
acts, records and judicial proceedings of the Union and of every State under Article 
461,.clause (1).

1.
59=

(1935) S.G.J. 504: (1955) 2 M.L.J. (S.C.) 
A.I.R. 1955 S.C. 549.

2. (1944) F.C.R. 143: 1944 F.L.J.,60; (1944) 
1 M.L.J. 207: A.I.R. 1944 F.C. 25.
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The manner in which and the conditions under which the acts, records and 
proceedings referred to in the preceding clause shall be proved and the effect thereof 
determined shall be as provided by law made by Parliament under Article 261, 
clause (2).

• I

Final judgments or orders delivered or passed by Civil Courts in any part of the 
territory ,of\India shall be capable of execution anywhere within, that territory 
according to law under Article 261, clause (3). '

Article 261 emphasises that the status of a State arises by virtue of its member
ship of the Indian Union and implies that nothing that any State may do should 
injuriously affect anything that the other States or the Union may legitimately be 
entitled to do under"the Constitution. Glauses (1) and (2) of Article 261 are the 
same as Article IV, section 1 of the United States Constitution and clause (1) of 
Article 261 is the same as section 118 of the Australian Constitution. Clause 3, 
of Article 261 deals with the execution of decrees passed in one part of the Indian 
territory in other parts of the Indian territory and that the execution levied shall 
be in accordance with the law of the place where the decree is put into execution 
and this emphasises the fact that the States of the Indian Union inter se are not 
foreign to each other. Public acts mean statutes. Public records mean public 
records as defined by the Indian Evidence Act. The method of proof and the effect 

, that is to be given on such proof of public acts, records and judicial proceedings are 
matters for regulation by law of Parliament and hot of the State Legislature. If 
according to such parliamentary law public acts, records and judicial proceedings 
are proved, full faith and credit shall be given to them throughout the territory of 
India and such effect given to them as may be determined by the Parliamentary 
law—without examination of the merits of the public acts,, records and judicial 
proceedings. In other words, when once a public act, record or judicial proceeding 
of a State stands proved, it shall be given its effect as prescribed by law throughout 
the Indian Union and nothing that any other State may do can come in the way of 
such effect being given.

Under Article 262 (1) Parliament may by law provide for adjudication of any 
dispute or complaint with respect to any use or distribution or control of the waters 
of, or in any inter-State river or river valley. Inter-State dispute over the waters of 
or in any inter-State river or river valley is a matter ftr adjudication as prescribed 
by Parliamentary law, if the Parliament chooses to make such a law. It is further 
provided by Article 262 (ii)'that, though an inter-State dispute of this kind may come 
within the original jurisdiction of the^Supreme Court under Article 131 for instance,, 
the Parliamentary law that may be made in this behalf can provide that neither 
Supreme Court or any other court shall exercise jurisdiction in any such dispute^ 
Maybe, that this enabling provision has been made in order to avoid the inevitable 
delays involved in a Court litigation particularly in view of the fact such disputes 
call for quick decision. A dispute of this kind may be brought up for solution under 
Article 263 also which states that if at any time it appears to the President that the 
public interest would be served by the establishment of a Council charged with, 
the duty of (1) enquiring into and advising ;upon disputes which may have arisen 
between States, (2) investigating and discussing subjects in which some or all of the 
States or the Union or one or more States have a common interest, or (3) making 
recommendations upon any such subject and in particular recommendations for 
better co-ordination of policy and action with respect to that subject, it shall be 
lawful for the President by order to establish such a Council and define the nature 
of the duties to be performed by it and its organisation and procedure. This provi
sion has been really implemented by the erection of zonal councils under the States 
Reorganisation Act, 1956.

The entire objective of Chapter II of Part XI appears to be that as far as possible 
the Union Administration and the State Administration shall so function that the; 
unity of the country as a whole is not jeopardised. ...
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Legislative Relations.

Chapter I of Part XI. deals with legislative relations comprising Articles 245 to 
255. On the legislative side again the articles are so designed that the State legis
lative barriers are reduced to the minimum possible.

Under Article 245 (1) subject to the provisions of the Constitution, Parliament 
may make laws for the whole or any part of the territory of India and the Legislature 
of a State may make laws for the whole or any part of the State and under Article 
245 (ii) no law made by Parliament shall be deemed to be invalid on the ground 
that it would have extra-territorial operation.

Article 246 is important in the sense that it fixes the legislative competence 
of the Parliament and the State legislature in respect of matters enumerated in the 
three lists of the VII Schedule of the Constitution. List ! is the Union List. List II 
is the State List and the List III is -the Concurrent List.

Under clause (1) of Article 246 notwithstanding anything in clauses (ii) and 
(iii) Parliament has exclusive power to make laws with respect to any of the matters 
enumerated;, in the Union List. Under clause (ii) of Article 246 notwithstanding 
anything in clause (iii), Parliament and subject .to clause (1) the legislature of any 
State also have power to 'make laws with respect to any of the matters enumerated 
in the Concurrent List. '

Under clause (iii) of Article 246 subject to clauses (i). and (ii) the Legislature 
•of any State has exclusive power to make laws for such State or any part thereo f 
with respect to any of the matters enumerated in the State List.

Under clause (iv) of Article 246 Parliament has power to make laws with 
xespect to any matter for any part of the territory of India not included in a State, 
notwithstanding that such matter is a matter enumerated in the State List.

Article 248 declares that Parliament has exclusive power to make any law 
with respect to any matter not enumerated in the Concurrent List or State List and 
such power shall include the power of making any law imposing a tax not men
tioned in either of those Lists. Entry No. 97 in the Union List of VII Schedule 
refers to any matter not enumerated in List II or List III including any tax not
mentioned in either of those Lists.

•
The pattern of distribution of legislative power under the Indian Constitution 

is the same as under the Canadian Constitution. The three-lists idea is also a 
borrowing from the Canadian Constitution. The Government of India Act, 1935, 
borrowed this three-lists idea for the first time and the present Indian Constitution 
■continues this idea. So far as the Concurrent List under the Canadian Constitution 
is concerned, Agriculture and Immigration alone form part of the concurrent list 
■of the -Canadian Constitution and section 95 of the Canadian Constitution states 
that in a case of repugnancy or inconsistency between a Central or Provincial law 
■over a concurrent list item, the Central law will prevail. As in the case of the 
Canadian Constitution in the case of the Indian Constitution also the residuary 
legislative powers are lodged in the Union Parliament. ■

Article 245 fixes the territorial jurisdiction of the Union Parliament and State 
Legislature respectively. Article 246 fixes the legislative competence or legislative 
jurisdiction or Legislative power of the Union Parliament and State Legislature 
respectively. The scheme of distribution of legislative powers appears to be that 
the Union Parliament gets exclusive legislative jurisdiction over items enumerated 
in the Union List, though there may. be overlapping with the entries in the State 
and Concurrent Lists. The State legislature gets exclusive legislative competence 
over items enumerated in the State List provided that a matter is not covered by 
entries in the Union or Concurrent List. In order that the State Legislature may 
have exclusive-legislative competence over a matter it must be one of the enumerated 
entries in the State List not falling within any of the entries in the Union List or the ^ 
Goncurrent List. If a matter is covered by the Concurrent List and the Union
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List, the Union Parliament gets exclusive legislative competence to pass laws over 
that matter. If on the other hand a matter falls exclusively in the concurrent list 
or in the concurrent list of State list, that would be a common field of legislation 
in respect of which the Parliament and State legislature have equal legislative com
petence. ,

In this scheme of distribution of legislative powers inconsistency between Union 
law and State law is bound to arise and this problem of inconsistency has been met 
by Article 254. If a State law is repugnant to a Union law or to any existing law 
with respect to an entry in the concurrent list subject to clause (ii) of Article 244; 
the Union law whether passed after or before the State law or as the case may 
be, the existing law shall prevail and the State law shall to the extent of repugnancy 
be void. Clause {ii) of Article 244 however states that where a State law with 
respect to an entry in the concurrent list is repugnant to a Union law' or an existing 
law with respect to the same entry the State law will prevail in the State if it has 
been reserved for the consideration of the President and has received his assent. 
But the Union can enact a law any time with respect to the same entry including 
■a law adding to or amending, varying or repealing the State law. In the con
current field of legislation, in the ultimate analysis, the power of Parliament is 
supreme.

The normal distribution of legislative power under Article 246 read with 
Schedule VII of the Constitution is at once set aside when the Council of States 
passes a resolution declaring that it is necessary in national interest that Parliament 
should make laws with respect to any matter in the State List referred to in the 
resolution, the resolution being backed by a two-thirds majority of members of 
that House present and voting. Under Article 249, it shall be lawful for Parliament 
to make laws for the whole or any part of the territory of India with respect to that 
matter while the resolution is in force. The normal life of such a resolution is one 
year but it can be extended further by one more year. The entire country is looked 
at as one unit.

Article 250 (1) says that when a proclamation of emergency is in force—one 
issued under Article 352 (1) of the Constitution, the normal distribution of legislative 
powers’is. set aside for the duration of the proclamation and Parliament gets the 
power to make laws for the whole or any part of the territory of India with respect .to 
any of the matters .enumerated in the State List.

The most important point about a law of Parliament made either uhdeS 
Article 249 or Article 250 in respect of a matter enumerated in the State List ir 

‘ that it shall prevail and any-law of the State Legislature passed before or after the 
law of Parliament shall to the extent of its repugnancy with the law of Parliamens 
be inoperative but however it may be noted the law of the State Legislature revivet 
after the law of Parliament ceased to have effect. Any State Legislative barrier 
against a Parliamentary law passed under Article 249 or Article 250 is of no effect 
at all so long as the Parliamentary law continues to operate.

In respect of matters falling outside Articles 249 and 250 over which Parliament 
has no power to make laws for the States, if two or more states feel that any such 
matter be regulated by the law of Parliament, if resolutions to that effect, are passed 
hy all the Houses of all the Legislatures of the States involved, then Parliament gets 
the power to pass such a law applicable in common to those States by virtue of 
Article 252 of the Constitution. Any other State also may adopt such law if the 
House or Houses of the Legislature of that State passes a resolution adopting the 
law. An amendment or repeal of any Act of Parliament of this kind can be passed 
or adopted in like manner as the passing of the original Act but shall not as respects 
any State to which it applies be amended or repealed by an Act of the State Legis
lature. ' '

The normal distribution of legislative powers gets upset when under Article 
253 Parliament legislates for the whole or any part of the territory of India for
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implementing any treaty, agreement or convention with any other country or 
countries, or any decision made, at any international conference, association or other 
body. Such law of Parliament can cut across all legislative impediments arising 
from the normal distribution of legislative powers under Article 246 read with VII 
Schedule of the Constitution. This is1 a power similar to the one conferred by 
section 132 of the Canadian Constitution on its Parliament. In A. G. Canada v. 
A. G. Ontario3, it is pointed out that there is a difference between the making of a 
treaty and the performance of the treaty made—the former is an executive act and 
latter is a legislative act. If the performances of the treaty, that is not self-executing 
and such performance should affect domestic law or impose a tax burden, then it can 
•be done only by legislation. It is necessary to mention in this context that under 
Article 73 the executive power of the Union extends to the exercise of such rights, 
authority and jurisdiction as are exercisable by the Government of India by virtue 
of any treaty or agreement and the State executive power under Article 162 does 
not extend to these matters.

, In particular cases even if a matter falls within normal State Legislative juris
diction, the State Legislature is not free to act on its own.

A Bill may require the previous sanction of the President for its introduction 
into the State Legislature. If a State law should impose reasonable restrictions on 
the' freedom of trade, commerce or intercourse as may be required in public 

interest, under the proviso to Article 304 it is necessary that the Bill or amendment 
for the abovestated purpose shall be introduced only with the previous sanction 
of the President.

A Bill may be reserved by the Governor for the consideration of the President. 
Under Article 200 of the Constitution when a Bill has been duly passed by the 
House or Houses of a State Legislature, it shall be presented to the Governor- and 
the Governor may declare either that he assents to the Bill or that he withholds 
assent therefrom or that he reserves the Bill for the consideration of the President. 
Reservation of a Bill for consideration of the President is mandatory if in the opinion 
of the Governor it would, if it became law so. derogate from the powers of the High 
Court as to endanger the position which that Court is by this Constitution designed 
to fill. A Bill of the kind contemplated by clause (3) or clause (4) of Article 31 
will have to be reserved for 'the consideration of the'President and receive his assent.

Under Article 254 dealing with inconsistency between Union law and State 
.law with respect .to a matter in the concurrent list, a Bill passed by the State Legis
lature must be reserved for the assent of the President and receive his assent as 
otherwise the law will be invalid. t /

Under Article 213, a State Governor shall not' promulgate an Ordinance 
in respect of these matters without instruction from the President and such instruc
tion in an urgency shall be a substitute for the previous sanction, consideration 
and assent or assent that may be necessary •yvhen normal legislative procedures 
are gone through. ,

Article 255 treates recommendation whether of the President or Governor of 
.previous sanction, consideration and assent as purely matters of procedure and it is 
true an Act that has received the assent of the President cannot be challenged for 
its validity that any of these procedural conditions have not been complied with 
in the passing of such a law and these defects of procedure are cured by the Presi
dential assent (Vide: The Jain Transport v. U.PA and Gauri Shankar v. Jhunjhun 
Municipality 6i ‘ -

Under the Constitution of India it was pointed out by Kania, G.J., In re: 
Article 143, Constitution of India, etc.e that the executive power of the Union is vested 
in the President acting on the advice ofliis cabinet. There is a Parliament to make

5. A.I.R. 1058 Raj. iq2.
6. A.I.R. 1951, S.G. 332.

^ 3- (I937) A.G. 326.
4. A.I.R. 1957 All. 320.
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laws and a Supreme Court with powers and jurisdiction defined by the-respective 
Articles of the Constitution. . It is only the executive power that is vested in the 
President. But the Legislature^and judicial powers are not so vested in the respective 
processes. It is a Parliamentary executive that is erected by the Indian Constitution, 
in the sense that the President acts on the advice of his Cabinet and the Cabinet 

^is responsible to the House of the People and in this sense the Indian Constitution, 
adopts the British Cabinet System of Government. The Indian Parliament, how
ever, is not the same as the British Parliament, the former derives its powers, privi
leges and immunities from the relevant Articles of the Indian Constitution, while 
the latter is a sovereign body with uncontrolled, and unlimited legislative capacity. 
The legilative capacity of both the Indian Parliament and the State Legislatures are 
defined and controlled by the relevant Articles of the Indian Constitution, their 
powers are derivative and not original or inherent and therefore an Act that may be 
passed whether by the Indian Parliament or a State Legislature must be one with
in its capacity as fixed by the Constitution. This is the.very first test that a law of 
Parliament or a law of a State Legislature will have to fulfil and failure to do so will 
make the law invalid or unconstitutional and in will be struck down by the Court 
accordingly.

Even if the test of Legislature capacity is fulfilled by a law of Parliament or 
of a State Legislature, it may still become invalid or unconstitutional for the reasons 
that it is violative of either an Article or Articles of the Fundamental Rights, Part III 
of the Constitution or of certain other Articles of the Constitution such as Article 302 
or 304 dealing with the power of the Parliament and State Legislature respectively, 
to pass laws restricting the freedom of trade, commerce and intercourse throughout 
the territory of India, I mention these facts to show that though the attributes of 
legislative sovereignty are to pass tax laws, eminent domain laws and Police Power 
laws, the exercise of these powers is cut down or limited by the provisions of Part III 
and certain other provisions of the Constitution. \

Some kind of federal arrangement having been decided on by the Indian Const!" 
tutioix the main objective of which was to secure the political unity pf the country 
as a whole, the same federal arrangement had to see to it that the economic unity 
of the country was also to be preserved removing or preventing the State barriers 
to such national economic unity. This is how Part XIII of the Constitution dealing 
with trade, commerce and intercourse within the territory of India emerged. 
This had to be done because the framers of the Indian Constitution like the framers 
of the other leading Constitutions of the world realised that, political unity without 
economic unity may mean nothing. Among the many parts of the Indian Consti
tution Part XIII is next only to Part III in importance.

- Inter-State Commerce Under the Indian Constitution.

Article 301 says that subject to the other provisions of this part (Part XIII 
Articles 301 to 307) trade, commerce and intercourse throughout the territory of 
India shall be free. The word commerce is used in the sense of commerce in the 
Commerce Clause of the United States Constitution and it takes in the narrow 
meaning of trade and the wide meaning of intercourse—commercial intercourse as 
understood by Marshall, C.J., in Gibbons v. Ogden1. The freedom of commerce 
declared by this Article is subject to the exemptions referred to in the other Articles 
of Part XIII. - ' ,

The other Articles of this part are in the nature of provisos to Article 301* 
This part, however, which by its opening Article declares the freedom of Inter- 
State commerce, cannot override the other parts of the Constitution (The High Court 
judgment in The State of Bombay v. Chamarbugwalla8 and H. P. Barua v. The State of 
Assam7 8 9.; The restrictions that can.be imposed upon the freedom of commerce are 
those indicated in the other Articles of Part XIII.

7. (1803) 9 Wheat 1.
8. ' A.I.R. 1956 Bom. 1. ,
g.-1 A.I.R. 1955 Assam 249.

; J—13
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Dealing with the Article 301 of the Constitution Ram Labhaya, J., points out 
in H. P. Baruds case10, just noticed :

“ The undoubted purpose of Article 301 is to preserve and maintain the econo
mic unity of India. It provides for free flow of traffic. It hits States barriers 
against the free flow of trade and commerce which is contemplated by it. Both 
prohibitions against and restrictions on the movement and free flow of goods and 
commodities would be hit by Article 301. Yet trade, commerce and intercourse 
could not be absolutely free from all kinds of restrictions.

Articles 302 and 304 permit restrictions in public interest. It follows that 
any legislation which falls under Entries 42 of List I, 26 of List II and 33 of List III 
which relate to trade and commerce, must conform to the requirements of Articles 
.■302 and 304.

Under these entries restrictions may be placed on the free flow of trade and 
•commerce in public interest. Legislations which regulates trade, commerce and 
intercourse in public interest would be covered by Articles 302 and 304. This 
•does not admit of any dispute. The question is whether taxation per se regardless 
of actual effect on the free movement of goods and commodities is hit by Article 301 
as restrictive of or reducing the freedom, of trade, commerce and intercourse. If 
so it may be argued that restrictions contemplated by Articles 302 and 304 include 
taxation and it must also be in public interest. The issue is as difficult as it is 
important.

But my answer to the question is that the two parts of the Constitution namely 
Parts XII and XIII are independent of each other and self-contained. While 
Part XII deals with finance including taxation, Part XIII deals with freedom of 
trade, commerce and intercourse and thus freedom from restrictions other than 
those that may be imposed by permissible taxation under Article 246 read with 
the relevant entries

Article 302 states that Parliament may by law impose such restrictions on the 
.freedom of trade, commerce and intercourse between one State and anothpr or 
within any part of the territory of India as may be required in public interest. This 
power of Parliament to impose restrictions on the freedom of commerce between 
one State and another, is exactly similar to the federal police power which is a new 
American Constitutional doctrine that has been affirmed in U.S. v. Darby11, over
ruling Hammer v. Dagenhart12.

.Article 303 (1) states that notwithstanding anything in Article 302, neither 
Parliament nor the Legislature of a State shall have power to make any law giving 
•or authorising the giving of, any preference to one State over another, or making or 
authorising the making of, any discrimination between one State and another, by 
■virtue of any entry relating to trade and commerce in any of the Lists in the 
Seventh Schedule. List I, Union List item 42 is inter-State trade and commerce. 
Parliament has the power to legislate on interest trade and commerce. List II, State 
List item 26 is trade and commerce within the State subject to List III concurrent 
List item 33 trade and commerce, in and the production, supply and distribution 
of—
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(a) the products of any industry where the control of such industry by the
Union is declared by Parliament by Law to be expedient in public interest, and 
imported goods of the same kind as such product ; ,

(b) foodstuffs, including e'dible oilseeds and oils ;
(c) cattle fodder, including oil cakse and other concentrates ;
(d) raw cotton, whether ginned or unginned and cotton seed ; arid
(•e) raw jute. 1

10. A.I.R. 1955 Assam 249. 
«1., (1941) 31a U.S. 100. ■ 

(118) 247 U.S. 251.
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This entry in List III was substituted by the Cpnstitution Third Amendment 
Act, 1954, in the place of the old entry No. 33. Trade and commerce in, and the 
production, supply and distribution of, the products of industries where the control, 
of such industries by the Union is declared by Parliament by law to be expedient 
in the public interest. It was as result of the amendment of this entry in the manner 
stated, that the Parliament passed the Essential Commodities Act (X of 1955) to provide 
in the interests of the general public, for the control of the production, supply and 
-distribution of, and trade and commerce in, certain commodities—in order to imple- 
.ment, if necessary, the enabling provision in clause (2) of Article 303 under which 
it has been declared, though as a general rule under Article 303, clause (1) it is 
.incompetent for either Parliament or the State Legislature to make a preferential 
or discriminatory law by virtue of the relevant entries aforesaid in List I and List II, 
Parliament shall not be prevented from making any law giving or authorising the 

.giving of any preference or making or authorising the making of, any discrimination 
if it is declared by such law that it is necessary to do so for the purpose of dealing 
with a situation arising from scarcity of goods in any part of the territory of India. 
Section 3 of the aforesaid statute vests the power in the Central Government to 
control production supply and distribution of essential commodities in a crisis 
.-situation arising from scarcity of goods in any part of the territory of India.

■ Though it is under Article 301'that trade, commerce and intercourse shall be 
free throughout the territory of India and though it is that under Article 303 neither 
the Parliament nor any of the State Legislatures can make any preferential or 

-discriminatory law by virtue of the relevant legislative power belonging to it, the 
Legislature of a State may by law.

{a) impose on goods imported from other States or the Union territories 
-any tax to’ which similar goods manufactured or produced in that State are subject, 
.so, however as not to discriminate between goods so imported or goods so manu
factured or produced ; and

* (b) impose such reasonable restrictions on the freedom of trade, commerce, 
or intercourse with or within that State as may required in public interest. But a 
Bill or Amendment for this purpose shall not be introduced or moved in the Legis
lature of a State without the previous sanction of the President.

This power of the State Legislature to pass a law in public interest is similar 
to the power of the Parliament to^pass a law in public interest by restricting the 
freedom of inter-State commerce—the condition of reasonableness is not attached 
to parliamentary law of this kind.

Clause (a) of Article 304 gives the power to the State Legislature to pass a 
non-discriminatory tax law on imports from other States on condition that similar 
.goods produced in the same State are subject to the same tax law and clause (b) of 
Article 304 empowers the State Legislature to impose reasonable restrictions by 
law as may be required in public interest on the freedom of commerce guaranteed 
under Article 301 and this is but a recognition of the police power in the State.

It was as a result of an observation of Mukherjea, J., in Saghir Ahmed v. State of 
U.P.13, that though by the Constitution First Amendment Act, 1951, Article 19 (6) 
which qualifies Article 19 (1) (g) has been amended enabling the State making a 
law to carry on any trade, business, industry or service whether to the exclusion, 
complete or partial, of citizens or otherwise, a corresponding provision had not been 
.made with reference to the declared freedom of inter-State commerce under Article 
,301. Itwas as a resultof this observation that Article 305 was amended by theConsti- 
tution Fourth Amendment Act, 1955, so that the prohibition on the power to pass 
preferential and discriminatory laws by the Parliament and the State Legislature 
in Article 303 against free trade may be brought into line with the State’s power 
do pass a monopoly law under Article 19 (6) by way of restriction on the right of

l1954) S.C.J. 819 : A.I.R, 1954 S.C. 728 (S.C.).
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the citizen under Article 19 (1) (g) to practice any profession, or to carry on any 
occupation, trade or business.

The new Article 305 substituted in the place of the old Article 365, reads ;
“ Nothing in Articles 301 and 303 shall affect the provisions of any existing law 
except in so far as the President may by order otherwise direct . and nothing in 
Article 301 shall affect the operation of any law made before the commencement of 
the Constitution Fourth Amendment Act, 1955, in so far as it relates to, or prevent 
Parliament or the Legislature of a State from making any law relating to-any such 
matter as is referred to in sub-clause (ii) of clause (6) of Article. 19.

' Article 307 authorises Parliament to appoint by law such authority as it considers- 
appropriate, e.g., an Inter-State Commerce Commission of the kind that has been 
erected in the United. States by congressional law for carrying out the purposes of 
Articles 301, 302, 303 and 304 and confer on the authority so appointed such powers 
and, such duties as it thinks necessary.

States Power over inter-State Commerce.
Under Article 303 (1) though it may be that'the State Legislature has the 

legislative capacity to pass a law, it has no capacity to pass such law if it should be 
discriminatory or preferential in nature in relation to inter-State trade. So far as the 
power of the State over inter-State commerce or even intra-State commerce is con
cerned though it is empowered under Article 304 (b) to impose reasonable restric
tions on it as may be required in public interest, no bill or amendmetit for this purpose 
shall be introduced or moved in the State Legislature without the previous sanction. 
of the President. As head of a parliamentary executive when the President decides 
to accord sanction or to refuse sanction, he acts on Union cabinet advice under 
Article 74 of the Constitution. In the United States, the State police power is a. 
barrier against inter-State commerce and the erection of the barrier need not await 
the pleasure of the Federal Government but in India, however legitimate may be 
the State’s reason for the exercise of its police power, the exercise of such power will 
have to await the sanction of the President. If, however, the Union police power is- 
exercised by Parliamentary law the restriction that may be imposed may even be

- arbitrary as Article 302 which enables the Union to exercise this power does no.t 
impose the condition of reasonableness on the law that may be passed. On the- 
other hand in the exercise of the Police power by the State it is necessary that the 
law of the State Legislature will have to conform to the test of reasonableness, it 
it is to survive on scrutiny by the Courts of the land.

It has been held in H. P. Barua v. The State of Assam14, that Article 301 which 
guarantees the freedom of inter-State trade does not affect the power of the State- 
Legislature under Article 246 read with Schedule VII of the Constitution, List II,, • 

o item 56 to levy taxes on goods and passengers carried by road or inland waterways.
In ^Kuttikeya v. The State of Madras15, after pointing out that Article 304 in prospec- 

, tive in its operation,the validity of the Madras Commercial Crops Market Act {XX of 1933),, 
though it was found violative of the freedom of inter-State trade guaranteed under 
Article 301, was upheld-saved as it was in its validity as an existing law by Article 
305. In Surajmal Raj v. The State of Rajasthan18, it was pointed out that the entry 
duty on goods imposed under a pre-Constitution law of Rajasthan was violative of 
the freedom of inter-State trade, as it imposed a restriction on the movement of 
goods involved./ This freedom, however, is subject to the other provisions of Part. 
XIII and Article 304 thereof permit imposition of reasonable restrictions by State 
law, on condition that the bill before it was introduced received the sanction of the

- President but this provision of the Constitution has only a prosepective operation, 
and it cannot therefore, be invoked to test the validity of the impugned law which.' 
was admittedly an existing law within the meaning of Article 366, clause (10) 
and as such its validity was saved under Article 305. .

14. A.I.R. 1955 Assam 249.
15. (* 1934) 1 M.L.J. 117 : A.I.R. 1954 Mad. 621.
1 ' A.I.R. 1954 Raj. 260.
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In State of Bombay v. The United Motors {India) Ltd,17, Patanjali Sastri, G.J., 
observed, “It will be seen that the principle of freedom of inter-State trade and 
commerce declared in Article 301 is expressly subordinated to the State power of 
taxing goods imported from sister States provided only no discrimination is made in 
favour of similar, goods of local origin. Thus the States in India have full power of 
imposing what in American State legislation is called the use tax, gross receipts 
tax, etc., not to speak of the familiar property tax, subject only to the condition 
that such tax is imposed on all goods of the same kind produced or manufactured 
in the taxing State, although such taxation is undoubtedly calculated to fetter 
inter-State trade and commerce. In other words, the commercial unity of India is 
made to give way before the State power of imposing any non-discriminatory tax 
on goods imported from sister States

Nationalisation of Trade.

The Constitution First Amendment Act, 1951, introduced among other things 
clause (ii) of clause (6) of Article 19 as a qualification on the right of a citizen 
under Article 19 (1) {g) to carry on any occupation, trade or business and under 
the said clause (ii) of clause (6) of Article 19 nothing in the guarantee in favour 
of a citizen to carry on any occupation, trade or business shall affect the operation 
of any existing law in so far as it relates to, or prevent the 'State from making any 
law relating to the carrying on by the State or by a Corporation owned or controlled 
by the State, of any trade business, industry or service, whether to the exclusion, 
complete or partial, of citizens or otherwise, Article 305 as amended by the Constitu
tion Fourth Amendment Act, 1955, declares that despite the declared freedom of 
inter-State commerce under Article 301, nationalisation laws passed prior to the 
Constitution Fourth Amendment Act, 1955 or nationalisation laws of Parliament 
or the State Legislature passed subsequent to the Constitution Fourth Amendment 
as are referred to in the new clause (ii) of clause (6) of Article 19 shall have full 
force and effect. State monopoly in motor transport on roads on particular routes 
has been upheld in Ram Chandrapalai v. State of Orissa18.

In the State of Bombay v. R. M. D. Chamarbaugwalla19, it is observed that, 
“ Article 19 (1) {g) and Article 301 are two facets of the same thing—the freedom 
of trade. Article 19(1) {g) looks at the matter from the point of view o f the indivi
dual citizen and protects his individual right to carry on his trade or business. Article 
301 looks at the matter from the point of view of the country’s trade and commerce 
as a whole as distinct from the individual interest of the citizens and it relates to 
trade, commerce or intercourse both with and within the States.

Article 19 (1) {g) was amended by the addition of clause (ii) to clause (6) of 
Article 19 by the Constitution First Amendment Act, 1951,50 as to enable the pushing 
through of State nationalisation schemes and when Mukherjea, J., made his observa
tion is Saghir Ahmad v. The State ofU.P.20 that the nationalisation laws may be violative 
of the freedom of inter-State trade guaranteed under Article 301, the Constitution 
Fourth Amendment Act, 1955, appropriately amended Article 305 which, as it stands 
now not only continues the validity of existing laws that burden the freedom of inter- 
State trade and commerce but (though a Presidential order may relieve such a 
burden) but also states that neither Parliament nor any Stdte Legislature will be 

■ prevented from making any law relating to any such matter as is referred to in 
Article 19, clause (6), sub-clause (ii)—nationalisation of trade and commerce. By 
appropriate use of this enabling provision, private enterprise can be completely, 
killed and such killing protected under both Article 19, clause (6), sub-clause (ii) 
and Article 305 as they stand now.
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Article 286 Restrictions as to Imposition of tax on the sale or Purchase
of Goods.

Article 286 of the Constitution is an instance to show how the freedom of inter
state trade and commerce declared by Article 301 is sought to be secured to the 
maximum extent necessary and, consistent with the economic unity of the country- 
by placing restrictions on the State Legislature’s power in regard to the imposition 

-- of taxes on the sales or purchases of goods. In a poor country like India under 
whose Constitution the power to levy income-tax is given over to the Union, and 
the only source of income for the State is the sales or purchase tax, that the State, 
is empowered to levy sales or purchase tax. This being the position in the absence 
of an Article like Article 286, the States of the Union may make the maximum'use 
of the power belonging to them and tax sales or purchases in such a-way that the 
freedom of inter-State trade and commerce guaranteed under the Constitution with, 
the objective above mentioned is completely effaced and this is what is sought to- 
be prevented by the restrictions imposed by Article 286 on this power of the State.

Article 286 as it stood before, the Constitution Sixth Amendment Act, 1956, 
ran thus :

286 (i) No law of a State shall impose or authorise the imposition of a tax on. 
the sale or the purchase of goods were such sale or purchase takes place—

(a) outside the State .; or ' -
(b) in the course of the import of the goods into, or export of the goods out of,

■ the territory of India. ■
' Explanation.—For the purpose of sub-clause (a), a sale or purchase shall be

deemed to have taken place in the State in which the goods have actually been- delivered 
as a direct result of such sale or purchase for the purpose of consumption in that State,

. notwithstanding the fact that .under the general law relating to the sale of goods the 
property in the goods has by reason of such sale or purchase passed in another - State. 
(Italics mine). - ■ '

(2) Except in so far as Parliament may hy law otherwise provide, no law of a State 
shall impose or authorise the imposition of a tax on the sale or purchase of any goods 
where^uch sale or purchase takes place in the course of inter-State trade or com
merce. ■

Provided that the President may by order direct that any tax on. the sale or 
purchase of goods which/was being lawfully levied by the Government of any State 
immediately before the commencement of the Constitution shall notwithstanding 
that the imposition of such tax is contrary to the provisions of this clause'continiie 
to be levied until the 31st day of March, 1951.

(3) No law made by the Legislature of a State imposing or authorising the 
imposition of a tax on the sale or purchase of any such goods as have been declared 
by Parliament by law to be essential for. the life of the community shall have effect 
unless it has been reserved for the consideration of the President and has received 
his assent.'

In the State of Bombay v. The United Motors {India) Ltd.21; the majority Court 
pointed out that Article 286 (1) (a) prohibited tax on sales or purchases that take 
place outside the State and also realising that the localised sale gave rise to difficul
ties, inasmuch as a sale of goods involved an agreement to sell, transfer of owner
ship, payment of the price, delivery of the goods, etc., any of which may take place 
outside the State, though each of which is as important as the other, drew attention 

' to the - Explanation added to clause (1) which sought to resolve the serious difficulty 
above adverted to. The Explanation is really in the nature of a legal fiction according 
■to which the State in which the goods are sold or purchased for consumtption there

at. (1953) S.C.J. 373 : (1953) 1 M.L.J. 743: A.I.R. 1953 S.C. 253.
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in is the State in which the sale or purchase should be treated as the place where the 
sale or purchase has taken place—notwithstanding the fact that the property in the 
goods may have passed in another State under the general law relating to the sale of 
goods. Then the further question will have to be answered are the goods actually 
delivered in the taxing State, as a direct result of a sale or purchase for the purpose 
of consumption therein ? If the answer is in the affirmative then the sale or pur
chase shall be deemed to have taken place in that State and in that State to tho 
exclusion of the other States that may be involved in the transaction. The delivem. 
State alone will have the right to impose a tax on the sale or purchase in questioy 
and this construction avoided multiple taxation of the transaction by the different 
States. The Explanation imposes the condition of consumption in the State and the 
expression “ for the purpose of consumption in the State ” must be understood as 
referring to not only the individual importer or purchaser but as contemplating dis
tribution eventually to consumers within a State. All buyers within the delivery 
State from sellers outside the State except those buying for re-export out of the 
State will come within the scope of tht. Explanation and' render themselves liable- 
to be taxed by the State on their inter-State transactions. The Explanation is con
cerned only with the inter-State sales or purchases and not with purely local or domes
tic transcations. In other words Article 286 read with the Explanation thereto 
prohibits taxation of sales or purchases involving inter-State elements by all the States 
concerned except the State in which the goods are delivered for the purpose of 
consumption therein in the way indicated above. The delivery State in this sense 
is left free to tax the sale or purchase and this power is derived by the State not by 
virtue of the Explanation but by virtue of Article 246, clause (3) read with Schedule 
VII, List II, item 54.

“ The operation of clause (2) stands excluded as a result of a legal fiction enacted 
in the Explanation and the State in which the goods are actually delivered for con
sumption can impose tax on inter-State sale or .purchase. The effect of the Euplanation 
in regard to inter-State-dealings is in our view is to invest what, in truth, is an 
inter-State transaction with an inter-State character in relation to the State of delivery, 
and clause (2) can, therefore, have no application. It is true that the legal fiction 
is to operate for the purposes of sub-clause (a) of clause (1) but that means merely 
that the Explanation is designed to explain the meaning of the expression ‘ outside 
the State 5 in clause (1) (a). ■ When once, however, it is determined with the aid 
of the fictional test that a particular sale or purchase has taken place within the 
taxing State, it follows as a corollary that the transaction loses is inter-State character 
and falls'outside the purview of clause (2) not because the definition in the Explana-- 
tion is used for the purpose of clause (2) but because puch sale or purchase becomes, 
m the eye of the law a purely local transaction.” The Explanation envisaged sales- 
or purchases under which out of State goods are imported into the State. Clause (2) 
it is pointed out was not intended to affect the power of the delivery State to tax 
inter-State sales or purchases of the kind referred to in the Explanation. That is 
because the principle of freedom of inter-State trade guaranteed under the Constitu
tion is made to give way before the power of the State of imposing non-discriminatory 
taxes on goods imported from other States. Article 286 (2) is but one phase of the 
protection accorded to inter-State trade and commerce from the fettering power of 
State taxation. “As Article 286 deals with the restrictions on the power of the 
State to impose tax on sales or purchase of goods, the Constitution makers evidently 
thought that it should contain also a specific provision safeguarding sales or pur
chases of an inter-State character against the taxing power of the State.

Bengal Immunity Company Ltd. v. The State of Bihar22. This is a case which 
overrules the decision of the Supreme Court in the State of Bombay v. United Motors23. 
In this case reference is made to the marginal note to Article 286—Restrictions as 
to imposition of tax on the sale or purchase of goods—which unlike the marginal 
notes in Acts of British Parliament is part of the Constitution as passed by the Consti-



tuent Assembly and prima facie'furnishes some clue as to the meaning and purpose 
of the Article. This apart the language of b the Article itself is clear in its objective 
to place restrictions on the legislative powers of the States with respect to impositions 
of taxes on sales and purchases of the goods. Dealing with the scope of Article 286, 
it is pointed out that it should be noted that there are four separate and independent 
restrictions placed on the legislative competency of the State to make a law with 
respect to matters enumerated in item 54 of List II. “ In order to make the ban 
effective and to leave no loophole, the Constitution makers have considered the diffe
rent aspects of sales or purchases of goods and placed checks on the legislative power 
of the States at different angles. Thus in clause (1) (a) of Article 286 the question 
of the situs of a sale or purchase engaged their attention and they forged a fetter on 
the basis of such situs to cure the mischief of multiple taxation Joy the States on the 
basis of the nexus theory. . ,

In clause (1) (b) they considered sales or purchases from the point of view of 
our foreign trade and placed a ban on the State taxing power in order to make our 
foreign trade free from any interference by the States by way of a tax imposed. In 
clause (2) they looked at sales or purchases in their inter-State character and imposed 
another ban in the interest of freedom of internal trade. Finally in clause (3) 
the Constitution makers attention was rivetted on the character and quality of the 
goods themselves and they placed a fourth restriction on the State’s power of imposing 
tax on sales or purchases of goods declared to be essential for the life of the community _

These several bans may overlap in some cases but in their respective scope and 
operation they are separate and independent. They deal with different phases of a 
sale or purchase but nevertheless they are distinct and one has nothing to do with and 
is not dependent on the other or others. The State’s legislative power with respect 
to a sale or purchase'may be hit by one or more of these bans ”. The scope of Article 
286 as laid down in this case is made more then clear by the Constitution Sixth 
Amendment Act, 1956 and this Amending Act has deleted the Explanation to Article 
286, clause (i). Sub-clauses (2) and (3) are substituted by the new sub-clauses (2) 
and (3). The result, therefore, is that Article 286 reads thus now.

Article 286 (1) : No law of a State shall impose or authorise-the imposition of 
a tax on the sale or purchase of goods where such sale or purchase takes place:—

(a) outside the State or
(b) in the course of the import of the goods into or export of the goods out 

■of the territory of India.
(2) Parliament may by-law formulate principles for determining when a sale 

■ or purchase of goods takes place in any of the ways mentioned in clause (1).
(3) Any law of a State shall, in so far as it imposes, or authorises the imposition 

of a tax on the sale or purchase of goods declared by Parliament by law to be of 
special importance in inter-State trade or commerce, be subject to such restrictions 
and conditions in regard to the system of levy, rates and other incidents of the tax 

.as Parliament may by law specify.
t s

Immediately after the Bengal Immunity decision24 the Sales Tax Law Validation 
Act(VII of I956)was passed by the Union Parliament and the reason Why this enact
ment was made is referred to in the Mysore Spinning and Manufacturings Company v.
"The Deputy Commercial Tax Officer2fi, and it is stated that if the United Motor's deci- 
:sion2B-a of the Supreme Court had stood, the States would not lose much of their 
revenue, as tax on most of the sales which were previously brought within the scope 

■of taxation provisions of the Sales Tax Act of various-States could still be levied. 
““ The practical effect, therefore, of the decision of Supreme Court and notwithstand
ing Article 286 (2) of the Constitution and notwithstanding the absence of Parlia-
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24. .(i955) S.C.J. 672; (1955) 2 M.L.J. (S.C.) 168: A.X.R. 1955 S.C. 661. 
■,25- (1957) a M.L.J. 167.
•25-a. Vide Footnote No, 21.
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mentary legislation within the opening words of Article 286 (2), the States were able' 
to levy taxes'practically- on -the-same type' of transactions-as before. Then came 
the Bengal Immunity Case1, -where the-Supreme Courtagain by a majority overruled 
the'decision in the State, of Bombay v. United Motors21, holding that. the Explanation 
to Article 286 (1):(a) could notbe read into. Article'2 86 (2) so as'to render what 
might be'termed as, explanation sale as a; sale in the nourse of inter-State sale. -This- 
decision-meant Ithat the taxes -levied on what might-be termed Explanation Sales' 
were treated as illegal arid/the States were faced with two problems (1) -having-to' 
refund taxes already levied:arid collected and (2)tb'desist from levying or Collecting 
tax notwithstanding ■ that on the date when the tax liability accrued the;'States- 
would have beetr entitled to the taxes on the interpretation of Article 286' as it them 
stood, and the Stateshad arranged; their budgets on that-basis.: It-was to remedy1., 
this1 dislocation that-the Centre stepped in with this impugned enactment

The/Central'Sales Tax Agt (LXXIV of 1956.) , , , ,
; r The Bengal .Immunity decision1^ held, that unless it is otherwise provided,-,by ;a. 

law of the Union Parliament.no, tax can be imposed by a State law on sales and,pur-, 
chases that,take place in the course of inter-State trade whether,or not they come within: 
the.Explanation to Article 286,, clause,(i)., -Naturally this gaye rise to a very serious, 
situation as noticed already for the States that, had framed their budgets on-the'footing- 
of the Constitutional position as laid do\yn in the, United Motors^ .case2 and ,iJhe-. 
Mysore Case3,, above ,quoted notices, these aspects of the,situation which; naturally 
led to the passing of the .Sales, Tux Validation Act (yi.I,;pf 1956) so as, to avoid a. 
serious fina.nr.ial situation for; the States,, affected by the situation. As. part; of a 
programme of, clarification£and reinforcement of the constitutional position arising 
from the Bengal Immunity decision1 the Constitution Sixth Amendment Act,. 1956, was 
passed which,put.(a) Entry 92-A. in List I. Taxes on, the sale, or purchase of goods 
other than neswpapers, ■ where such,,sale or purchase' takes,place in,the course of 
inter-State trade or commerce—in the place of Entry 54,,m List II theEntry-r-Tax-oh 
the sale or purchase of goods other than1 newspapers, subject-to, the provisions .of 
Entry 92-A ofList I, Article 269 was added to by the new sub-clause (g) of clause (1) 
and clause (3) after clause (2) and lastly Article 286 was put into the form in which 
it now stands. It was as a result of the Constitution Sixth Amendment Act that 
the 'Uhion Parliament passed the Central Sales, Tax Act (LXXIV of 1956) the pream
ble of which‘gives its dominant purpose. This is ah Act -to formulate the principles 
for determining when a sale or. purchase of goods takes'place m the course of inter
state commerce or tfade or outside a State or in the course of import into or export 
from India, to provide for the levy, collection and distribution of taxes on the’sales 
of goods, in the' course of inter-State trade or commerce and to declare certain goods 
to be of special, importance in inter-State trade or commerce and specify the restric
tions and conditions which' State Laws' imposing taxes on the sale or purchase of 
such goods of special importance shall be subject. This Act has clarified the position 
of the, power of the State to'levy tax on,sales or purchases in inter-State trade 'of. outside 
the State. The apportionment in an equitable way of the-proceeds of inter-State 
sales'and purchases tax has also been provided for and multiple taxation has been 
eliminated. 1

: b- • 'The Individual v. The State. -... 1 , , 1 , ,
In a'discussion on State Barrier the rights of individuals as against the State; may 

not generally be. considered1 relevant. Under the Indian Constitutional" system 
'however, the Fundamental Rights that are guaranteed to the individuals as against 
the State, State meaning the executive and legislative processes at all levels, accord
ing to"Article 12, are .conceived in the back ground of the unity of the country as a 
whole. That is wh!y State barriers, against individuals are sought to be set;'aside 
to the extent indicated in Part III' of the Constitution and that is why elsewhere I
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said the Fundamental Rights are limitations on the executive and legislative processes 
at all levels. It is no doubt: true that- the;Fundamental Rights under.-Article 15 
dealing with prohibition of discrimination on grounds, only of religion,, race, caste, 
sex or- place of birth, Article 16 .dealing with equality, of opportunity in matters of 
public employment, Article, 1 g. dealing with .the seven freedoms therein-mentioned, 
Article 29 dealing with -the educational rights are guaranteed only in favour, of the 
citizens of .India to the exclusion of others-. And in fact, these Fundamental Rights 
may-.be,designated the citizens’ Fundamental Rights. When.it is seen that it is a 
single citizenship that is accepted by the Indian Constitution as on the commmence- 
ment of the Constitution and by the Citizenship Act (LVII of 1955) subsequent to 
the. commencement of the Constitution, the importance of .the Fundamental Rights 
that are guaranteed.to-the,citizens becomes at once clear. An Indian citizen.-is-a 
citizen of the Indian Union and he is not only so treated, but assured by, these, articles 
that he can be in full possession and enjoyment of the rights in the manner guaranteed 
wherever he may be. The other articles of the Fundamental Rights Chapter avail 
any . person,- citizen and non-citizen alike. Under Article 14 any person- is entitled 
to equality before the law or equal protection'of the laws, unde!r Article-2b, protection 
in-respect of conviction for offences, under Article 21 protection jn respect-of-life 
and personal liberty, and under Article 22. protection'against arrest and detention 
in certain cases are available to any- person. The freedom of conscience and free 
profession, practice and-propagation of religion under Article 25 is a-guarantee in 
favour-of all persons. ■ Under Article'30 religious and linguistic minorities-have the 
right to establish and administer educational institutions of their choice and- it is 
held that the State shall not in granting aid to educational institutions discriminate 
against any-educational institution on the ground that- it is under the management 
of a minority whether based on religion or language. Article 31 guarantees- the 
right to property, to1 any person in the manner indicated'therein. .1 submit that 
the protection given to individuals in the Fundamental-Rights Chapter cannot be 
interfered with by any executive or legislative action of whatever level except to the 
extent indicated in - the provisions-themsleves.

' ' . i. ■ ' ■ - ' ' 1 - . i \ ‘ • • i .

Linguistic Barriers.

The political unity of India as a whole was realised for the first time during the 
British Rule and the bond of this unity was forged in the English language. Since 
then English has remained a convenient vehicle of expression for the administration 
of the country. ' It is also spoken by the Anglo-Indian minority of Indian Citizens 
who is under Article 30 like any other linguistic minority given a gurantee of its 
rights to establish and administer educational institution’s of its choice ; it 1is also 
the behest of the same Article that the State shall not in granting aid to educational 
institutions, discriminate agaihst any educational institution on the' ground that it 
is under the management of a minority based bn language. In this sense the 
English language cannot be treated as an alien language in just the same way.any 
other linguistic minority cannot treat the language of another linguistic minority 
as an alien language. This is how the Constitution looks at the languages, of India

As against the fourteen regional languages in the VIII Schedule of which Hindi 
also is one, the English language with its advantage of spread fills a neutral character 
—that is—the love or hatred that each of these Regional Languages may have towards 
English is also likely to be more or less the same. But the, resentment that may be 
produced in the event of one of these Regional languages being,made the only official 
language, of the Union as and from the year, 1965 is bound to be productive of 
forces that may imperil the country’s unity, that is the sole aim of the Constitution— 
when it is seen that there is as a fact resistance to the imposition of Hindi on non- 
Hindi States. If a solution cannot be found for the Union official language issue, 
the only choice left is to continue English as the official language of India even 
after the year, 1965. The declaration of Article 343, clause (1) that the official 
language of the Union shall be,Hindi in the Devanagiri script' need not come in 
the way of the existing arrangement being continued, -if ;the enabling -provision is
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taken advantage of by the Parliament passing a law continuing English as the official 
language of the Union after the date line also. With English as the official lan
guage of the Union, the problem of linguistic barriers that may arise as a result of 
the States reorganisation on linguistic basis may not become serious.

Conclusion.
The State barrier accepted by the Indian Constitution may not become com

plicated or controversial so long as a single political party remains in power in the 
Union and the States directing the executive and the legislative policies. If, how
ever, rival political parties get into power at the Union and the States, in the imple
mentation of the policies and programmes serious barrier problems may have to be 
faced and solved. But such solution may be possible if only the political parties 
of whatever kind feel bound by the behests of the Constitution—as otherwise the 
existence of the Constitution itself may be imperilled—in other words national 
character must assert itself. Even as it is, the problem of State barriers under the 
Indian Constitution is a peace time problem. I f an emergency arises whether by war 
or external aggression or internal disturbance whereby the security of India is 
threatened and a proclamation making a declaration to that effect is issued by the 
President under Article 352 (1), during the currency of such a Proclamation of 
Emergency, the Veneer of federalism accepted by the Indian Constitution disappears 
and the country becomes at once unitary. In such circumstances there can be no 
problem of State barriers from any point of view.
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, RETIREMENT OF
HON’BLE Mr. JUSTICE P. N. R AM AS WA MI.

On the 7th May, i 960, the Fourth Cpurt-Hall of the Madras High Court was 
filled to capacity by members of the Bar. It was the. occasion of the farewell address 
by tlje Advocate-General Sri V. K. Tiruvenkata'chari to Mr. Justice P. N. Rama- 
swami who is retiring by the middle of this month,' after a service of nine years as 
Judge of the Madras High Court. ' 1

Born on 17th May, 1900, in the village of Pazhamancri in Tanjore. 
District Sri P. N. Ramaswami had a briliant scholastic caiecr and passed first 
in the Presidency in Economic Honours winning 'the-Norton Prize of the Madras 
University. After postgraduate study in Cambridge. University he fulfilled the 
bright expectations of him by coming out successful in the Indian Civil Service 
Examination in England. He was in revenue service for the first five years when 
he opted for judicial service and had his training under Mr.' Burn, I.C.S., who later 
on became a judge of the Madras High Court. As District and Sessions Judge for 
nearly two decades he has served in many of the' important districts in the then 
composite Madras State. During this period he also acted as the Chief Judge of 
the States of Banganapalle and Sandur and was for some time Additional Judge 
of the Court of the Resident of Hyderabad./ In 1951 he was appointed as a 
permanent judge of the Madras High Court.

On the eve of his retirement His Lordship can look back with satisfaction on a 
term of full and varied work as judicial officer. As a judge of the High Court His 
Lordship has handled all types of work, both civil and criminal, and has presided' 
over the Original Side, Appellate Side and Sessions. The judgments of His Lordship 
bear the imprint of his exhaustive study. , .While deciding cases between party and 
party, as ought to be. His Lordship felt that decisions of the highest Court in the 
State should serve a wider purpose, namely to guide and instruct the subordinate 
judiciary and the executive. With that object in view he spared no pains in review
ing and analysing the precedents whenever occasion warranted and quoted from 
standard treatises, commentaries and compilations in extenso. to be of special use to 
the Courts and members of the Bar in the mofussil, who have very little facilities of 
access to such books and reports. Several of his judgments are a source of study in 
themselves oh specific topics. In dealing with the cases before him, His Lordship 
brought to bear an .impersonaland. objective enthusiasm in laying down the law and 
correcting and streamlining the administration. His observations in judgments in 
civil matters are a commentary on the society and its ways and his remarks in 
criminal cases, which had a special attraction to him, are instructive to the investi
gator, prosecutor and the defence. Though methodical, in the discharge of his duties 
His Lordship has always been kind and considerate to the Bar, especially to hard
working juniors. Impartial and balanced he has not been known to have developed 
any ‘ isms ! towards any section of the' Bar, and has always been of a helping 
disposition. 7

• With his avidity for knowledge and his vast interest in books it was but natural 
that'the Library of the High Court claimed his interest and" attention. He threw 
himself heart and soul in improving and enrichingrt and can feel proud of having 
made it one of the best and most useful law libraries in the country. Besides 
contributing learned' articles to Law Journals on topics of importance and 
interest His Lordship has written an encyclopaedic work, the “ Magisterial and 
Police Guide”. This book written 'early in his career has provSd very useful 
to the Judiciary and. Police, and has gone into two editions. His Lordship lias 
been in charge of the revision of the High Court departmental publications like 
“ Civil Rules of Practice ”, Criminal Rules of Practice ” and the “Manual for 
Special Magistrates.” , ■ _ , ■

On this occasion it will riot be out. of place-to refer to the other public- activities 
of His Lordship and his services to various institutions. He, has been conriected with 
the Indian Officers’ Association, Madras, for over three decades and is its President 
for the past three years. He is the Chairman of the Madras Literary Society with
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which also his association has been intimate and long. He is the Vice-President 
of the Homeopathic Association in Madras and is on the Governing Council of 
several educational and recreational institutions in the city and in the mofussil. 
He has been a visitor to the Senior Certified School in Ghingleput, and has taken 
an active interest in the working of the Discharged Prisoners Society.

On the eve of His Lordship’s retirement from service we wish to record our 
sincere and deep debt of gratitude for the valuable help and guidance we 
have received from him these years. Our sincere prayers to Lord Almighty to 
bless His Lordship with long life and good health. Active and energetic as he is 
we are sure he will .continue his useful services in the cause of the country.

Farewell Address by the Advocate-general, Madras,
Sri V. K. Thiruvenkatachari.

The Advocate-General, Madras, Sri V. K. ® Thiruvenkatachari, bade 
farewell to his Lordship on behalf of the Bar on the afternoon 'of the 7th 
May, i960, before a large gathering of the members of the Bar. The function was 
attended by the Registrar and other Officers of the High Court. The Advocate- 
General referred to the successful culmination of his Lordship’s career of over thirty- 
six years and the industry, enthusiasm and interest evinced by his Lordship in the 
discharge of his work. “During these nine years of your Judgeship” he said “ you 
have dealt with all types of work. You have been indefatigably industrious and 
have, on numerous occasions, pronounced compendious judgments, reviewing the 
entire law on the question on hand. You have always evinced a keen interest 
in the development of the law and contributed articles to legal journals. During 
your term of office you have performed your task with enthusiasm, a not common 
fervour,and an interest in law in all its aspects, and can in retrospect look back 
with satisfaction on work well done ”. He wished his Lordship all good things 
and a happy retired life in the years to come.

The Hon’ble Mr. Justice P. N. Ramaswami’s reply.
Thanking the Advocate-General and the Bar for the kind • words and fine 

sentiments expressed on the occasion, his Lordship expressed his gratitude 
to the Chief Justice Hon’ble Sri P. V. Rajamannar, who had been kind and consi
derate to him throughout, and to his brother Judges who had been very co-operative 
and helpful to him during his tenure of office. He praised the Bar for its hard and 
efficient work and felt that despite the cry in recent years about the deterioration in 
the standards, the junior members of the Bar were as good, and with proper 
opportunities provided, they could come up to the heights of the earlier generation. 
He rnmpHmp.nte.rl the subordinate judiciary and the magistracy for their high 
calibre and ability and paid tribute to the staff of the High Court, especially the 
Bench-clerks and Short-hand writers.

Visit to the Advocates’ Association. ,
On the last working day of the High Court before it closed for the summer 

vacation his Lordship visited the Advocate’s Association during the lunch interval 
-and was received and garlanded by the President of the Association, Sri T. M. 
Krishnaswami Iyer, who wished him good health and long life. A large gathering 
of members of the Bar greeted his Lordship who warmly shook hands with every one 
present and reciprocated the good wishes expressed by them.

Farewell Dinner by the members of the Bar.
Mr. Justice P. N. Ramaswami and Mrs. P. N. Ramaswami were the 

guests of honour at a specially arranged dinner by the members of the Madras 
Bar at the Woodlands, Mylapore, on the 9th May. Among the guests present were 
the Chief Justice, Judges of the High Court, past and present, and Presiding Officers 
of quasi-judicial Tribunals. It was announced on this occasion that a portrait of 
Mr. justice P. N. Ramaswami would adorn the Library chamber of the 
Madras High Court, which was a place of special interest to him.
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SRI K. P. LAKSHMANA RAO.
Retired Judge of the Madras High Court.

, '.We deeply regret to record the death, at the age of seventy-three, of Sri K. P. 
Lakshmana Rao, at his residence in Gandhinagar, on 4th June, i960. After 
a brief spell as a lecturer in the Madras Law College he was appointed as a District 
Judge and after a short period1 he was elevated to the Bench of the Madras High 
Court. He was, on the Bench for 14 years and gave universal satisfaction to the Bar, 
to the litigants and to the general public. In his work he was painstaking to a degree 
and the thoroughness with which he fitted himself to the task of disposal of cases 
was of immense advantage to both the counsel and the client. His affability of 
manners sprang from an innate kindliness and courtesy and the tributes that were 
paid to him on the eve of his retirement from the Bench were by no means con
ventional. The Government availed themselves of his services in various capacities 
even after his retirement.

He was an all round sportsman of the first order and in his college days he was 
a noted athlete. In hockey he was one of the greatest centre-half the game "has 
ever seen and the many trophies that he won at tennis bear witness to his proficiency 
in that game. He was • also a good cricketer and as a billiards player he was 
much above the average.

Tall and commanding in personality he was for many years a familiar and 
well-liked figure not only in "the playgrounds but also in clubs and other social 
surroundings. He was president of a number of clubs and associations and took a 
prominent part in their activities.

He lived a full life and the many hundreds of survivors of his generation 
will lament the passing away of a good, honest and able son of India. 1

{
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MADRAS PROHIBITION ACT (X OF 1937)
(AS AMENDED BY ACT VHI OF 1958).

Amendment Urged
By

V. Sankaran, b.a., ll.b. Asst. Public Prosecutor II, Karaikudi.
Section 4 (1) of the Madras Prohibition Act enumerates the various types of 

offences contemplated under the Prohibition Act in the sub-sections (a) to (k) and 
prescribes the punishment in the succeeding sub-sections (i) and (ii). Section 4 (2) 
proceeds to lay down a mandatory rule of appreciation of evidence. I propose to 
point out the incompatibility of this sub-section regarding its application. Sub-section 
(2) of section 4 reads; “It shall be presumed until the contrary is shown (a) that a per
son accused of any offence under clauses (a) to (j) of sub-section (1) had committed. 
such offence in respect of any liquor or intoxicating drug or any still, utensils, imple
ment or apparatus whatsoever for the tapping of toddy or the manufacture of'liquor 
or any intoxicating drug or any such materials as are ordinarily used in the tapping 
■of-toddy or the manufacture of liquor or any intoxicating drug (or any materials 
which have undergone any process towards the manufacture of liquor or any intoxi
cating drug or from which any liquor or intoxicating drug has been manufactured.) 
For the possession of which he is unable to account satisfactorily....” As the 
section reads, the presumption contemplated operates regarding all the sub-sections 
(a) to (j). ‘There is no substantial alteration in this sub-section by virtue of the 
amendment in 1958 excepting the addition pointed within brackets. The validity 
of the operation of this presumptive section becomes questionable regarding section 
4 (1) {j) in this aspect. Section 4 (1) (j)■ reads :

“Whoever..............(J) consumes or buys liquor or any intoxicating drug;
or..... .shall be punishable ”, etc.
As regards buying liquor or intoxicating drug , normally it will be attended to by a 
recovery of the contraband, llien the. presumptive force of section 4 (2) could be 
applied. But as regards consumption the only evidence available would be the 
smelling of alcoholic breath and other physiological symptoms pertaining to eyes, gait, 
pulse, etc. Here no recovery is l%ely to arise. Dealing further with the other offences 
set out in section 4 (a) to 4 (i) the detection will always be accompanied by 
recovery and seizure list. Only in section 4(1) (J) the contingency will arise 
where there could be no recovery,
- - Firstly; the entire section 4 (2) (a), is an introduction of a novel provision hitherto 
unknown in Indian Evidence Act., Similar nature of presumption of the things out 
of obj’ects possessed has been discussed in section 114 (a), Indian Evidence Act, which 
reads ;

“ The Court may presume (a) that a man who is in possession of stolen 
goods soon after the theft is either the thief or has received the goods knowing them to 
be stolen; unless he can account for his possession.”

The legislature has then thought wise to use the phrase “may presume ”, but 
in the Madras Prohibition Act the phrase “shall presume” is used under exactly simi
lar circumstances flowing from possession. The additional lacuna in section 4(1) 
(j) is that the presumption is made applicable even to a case where no possession 
of any contraband is spoken to.

It is worthwhile to note that this presumptive section does not operate to section 
4-A which reads “whoever isibund in a state of intoxication.......... shall be punished.”

No nature of any presumption will work against a person found intoxicated 
but the Court shall presume the offence accused as against the person who consumes. 
The High Courts have held that intoxication is drunkenness or excessive use of 
intoxicating drugs and a more severe offence than consumption. This only makes the. 
discriminatory spirit of the enactment more difficult to support. Nor does any stress; 
seem to have been so far laid in the present tense of the word “consumes” and argued 
any time that the consumption must actually be witnessed by somebody. Rathdr-
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instances of consumption subsequently detected have been punished and confirmed 
by the Madras High Court. But this aspect of presumption has been subjected to 
■discussion in The Public Prosecutor v. Chaniappa Pujary1.

There his Lordship Justice Somasundaram has observed after an elaborate dis
cussion that “the presumption will apply to a portion of section 4(1) (J) but not to 
the whole of it. The presumption will apply to that portion which deals with buying 
liquor or any intoxicating drug where possession can be proved.” But the spirit of , 
that judgment was not taken note of during the recent amendment of 1958. So it is 
necessary to amend the Madras Prohibition Act and adopt “may presume ” instead 
of “ shall presume ” in section 4 (2), and provide that this presumption shall not 
operate against the person charged for mere consumption under section 4 (x) (j) if 
unaccompanied by any recovery. The presumption can be involved only when the 
accused is caught redhanded when consuming the contraband, in which case either 
there will be an additional charge for possession of liquor under section 4 (1) (a) or 
at least there will be a recovery of the bottle or vessel with which the accused 
consumed, as this stands on the same footing with other offences vouched by a proper- 
seizure and search list. ,

Another glaring inconsistency in the statute is this.
' The punishment for an offence of consumption under section 4(1) {j) as set out 

in section 4 (1) (ii) of the Act is “ imprisonment for .a term which may extend to one 
year and with fine which may extend to two thousand rupees, but in the absence of spe
cial and adequate reasons to the contrary to be mentioned in the judgment of the 
Court, such imprisonment shall not be less than three months and such fine shall not 
be less than five hundred rupees.” For the offence of intoxication under section 4-A 
the punishment is only “ imprisonment which may extend to six months, or with 
fine which may extend to one thousand rupees or with both ”. The noteworthy 
point is intoxication is excessive conusmption. Excessive consumption, viz., intoxica
tion is punished lighter, whereas mere consumption under section 4 (1) (j) is punished: 
with a highly deterrent sentence. This aspect has been touched by their Lordships 
Somasundaram and Ramaswami Gounder, JJ., in Palani Goundan alias Thambianna 
Goundan v. State*. The relevant observation runs :

“..........It is somewhat surprising that it has not taken care to define what in
toxication means. In the absence of any statutory definition, we will have to adopt 
its ordinary etymological meaning, namely a condition produced by excessive use of 
alcoholic stimulants, as defined in Borland’s American Medical Dictionary... .the 
offence under section 4-A appears to be an aggravated foim of the offence under sec
tion 4 (1) (j) ”. So it would be rather reasonable to punish the offence under 
section 4-A more deterrently than the offence under section 4 (1) (j). But the 

9 provision prevailing in the statute is exactly the other way round. Hence, it is 
highly essential to carry out proper amendment in the penal provisions. It will 
be desirable to incorporate a definition for “ intoxication” in the Act as expressed 
by their Lordships.

■ I

i- (I95i) 1 M.L.J. 94- Q. U956) a M.L.J. ays'.
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BOOK REVIEWS.

Bowstead on Agency, 12th edition (1959) by E.J. Griew, m.a., ll.b., Barrister- 
at-Iaw. Published by Messrs. Sweet and Maxwell, London. Agents in India, Messrs. 
N. M. Tripathi (Private) Ltd., Bombay.

It will be really superfiuous to attempt to introduce this familiar work to the 
legal public. Since its first appearance nearly sixty years ago Bowstead on Agency 
has become a byword in the legal profession. Though the Law of Agency is a 
part of the Law of Contracts still the contract of agency has certain special features. 
While the general law of contract, deals with the rights and obligations of the parties 
to-the contract the Law of Agency is peculiar as the rights of third parties also come 
mto play in addition to rights and liabilities existing between the Agent and Principal. 
Hence any special work on Agency has always been resorted to when problems arise 
between the Principal and Agent on the one hand and their liability to the third 
parties. The law though codified to some extent is still to be found in the principles 
laid down in the decisions of the Chancery Courts. The present edition of this 
excellent book brings up the work to March, 1959. The propositions are stated, 
exemplified and explained with the aid of illustrations and case-law. The printing 
and get-up of the book leaves nothing to be desired and we are sure this handy volume 
will prove as useful and popular as its predecessors. The references to the latest 
American Law on the subject is bound to be of immense use to the Legal Practi
tioners in this country who resort to American decisions more and more in recent 
years. - ' .

Lectures on Code of Criminal Procedure By A. K. Pavttran, b.a b l. 
Bar-at-Law, i960. Price Rs. 8. ’ r

The Code of Criminal Procedure is probably one of the most voluminous of the 
Codes on the Indian Statute Book and even a practising lawyer sometimes gets lost 
in the maze of its provisions. To students of law the several hundreds of its sec
tions .and the Schedule could never give a comprehensive idea of the scheme and 
provisions Ox the Code. A hand-book of the type under review which gives a 
summary of its provisions in the form of lectures divided into convenient chapters 
under suitable headings is certainly a welcome one.

The book contains 17 chapters covering about 400 pages and gives an analytical 
summary of the Code of Criminal Procedure under suitable headings such as pre
vention of Offences, power of police to investigate, trial of cases, mode of taking and 
recording evidence, reference and revision and so on. The language of the section 

, is taken to explain each of the points with reference to the case-law. The book 
does not purport to be an exhaustive treatise on the Code and is not intended to 
compete with the more exhaustive reference works on the subject. As the Author 
himself modestly puts it in his preface the book is intended mainly for students and 
for Police Officers and Magistrates as a quick and handy reference book. The 
book, however, would have been more useful if the Author had reprinted the text of 

* the Gode separately either at the beginning or at the end of the book.

The book needs no greater recommendation than the appreciative Foreword 
it has received from the Hon. Sri. P. V. Rajamannar, Chief Justice of Madras.

1
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The Handbook of Criminal Law by S. Krishnamurthi, Bar-at-Law. Published 
by V. S. N. Chari and. Company, Nungambakkam, Madras, gth edition, i960. 
Price Rs, 16. •

This popular hand-book which has been used by the profession for nearly two 
decades now needs no introduction. The book maintains its useful standard and 
utility and incorporates all the recent amendments to Criminal Procedure Code,. 
Evidence Act and Criminal Rules of Practice with special reference to Madras and 
Andhra. We are sure that this edition would prove as popular as the previous ones.

Law of Admissions and Confessions by Y.H. Rao and Y.R. Rao, and edition, 
revised by Y. R. Rao, Advocate, Andhra Pradesh High Court, i960. Price Rs. 
22-50. 0

We had occasion to review the first edition of this publication which appeared 
in 1951. This is one of the series of publications which the Authors have taken up 
in dealing with certain special aspects of the Law of Evidence with reference to 
administration of Criminal Justice. That a second edition of the book has been 
called for shows the popularity and success of the scheme envisaged by the Authors. 
This edition keeps up the original format and treatment of the subject as in the first 
edition. The law relating to Admissions and Confessions has been expanded and 
dealt with in xlenso with reference to the several sections of the Indian Evidence 
Act and the Code of Criminal Procedure and the case-law.

Though admissions and confessions relate to the same species, admission has 
a wider concept than confession. While confession is restricted only to criminal 
matters admissions relate to civil matters also and to oral as well as documentary 
admissions. The book under review relates only to Criminal trials. The subject 
is divided into several chapters under suitable headings such as voluntary 
confessions and confessions to Police Officers, confession of a co-accused and so on. 
Under each topical discussion the case-law of the several High Courts and the 
Supreme Court are discussed in extent. Whatever might have been the justifica
tion for the treatment of the case-law according to High Courts in the earlier edition 
such a division of cases in the present set-up is an anachronism. The decisions of 
all the High Courts have equal weight or authority. Most of the divisions such as 
Cutch, Pepsu, etc., are no longer current and a separate treatment of cases re
ported in Lahore, Sind, Oudh, Rangoon, etc., series is longer necessary. An index, 
would have certainly added to the utility of the book. We are sure that the present 
edition would be well received by the Bench and the Bar.

Bombay Rent Act, by J. H. Dalai, 'b.a., ll.b., with a Foreword by the 
Honble Mr. Justice J. G. Shah, High Court of Bombay, Published by Messrs. N.M. 
Tripathi (Private) Ltd., Bombay, 3rd edition, i960. Price Rs. 16.

j- he Rent Control Legislation in India which was necessitated by the exigencies 
of the last War has been continuing in some form or other' all these years. Almost all 
the States in this country have adopted some kind of control over rents of premises 
and given protection against unreasonable 'eviction of occupiers of same. In recent 
years there has been a cry from certain quarters that rent control has over-stayed 
its usefulness and ought to be completely lifted. Equally another section has been 
demanding for a more stringent and comprehensive legislation in this regard. What
ever may be the merits of cither view it cannot be denied that so long as there is 
shortage in urban housing and so long as there is a possibility of. rack-renting it is 
the duty of the State to protect the society from forces that would otherwise unduly 
disturb its peaceful and orderly existence.

The book under review is the third edition being a commentary on the Bombay 
Rents, Hotel and Lodging House Rates (Control) Act, 1947. That the book
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lias gone through its third edition within the course of these ten .years is proof 
positive of its utility. The book is an exhaustive and analytical commentary and 
on a statute which has given room for a good volume of litigation. Special Tribunals 
appointed under the Act as well as the Courts have been dealing with a number of 
■cases. The Author of the book has taken pains to collect not only the reported 
cases but also unreported decisions of the Tribunals as well as the High Court of 
Bombay under the Act. The discussion of case law and the principles are both 
elaborate and exhaustive and we are sure that legal practitioners, landlords and 
■tenants and the Courts would find the book very useful.

Principles of Equity by Trikamlal R. Desai, b.a., ll.b., Vakil, High Court, 
Bombay, 8th edition, 1959. Price Rs. 10. Published by Messrs. S. G. Sarkar 
and Sons (Private) Ltd., i-C, College Square, Calcutta-12. '

This small hand-book on the Law of Equity has been very popular with students 
of law for over a generation. The Principles of Equity Jurisprudence applicable 
to India are mostly based on the law as developed in English Courts. Certain 
Statutes like the Indian Trusts Act and Specific Relief Act incorporate some of these 
■equitable principles and remedies in the form of statutory provisions. But 
interpreting these statutory provisions Courts of Law. in this country resort only to 
the decisions of the English Courts on the subject.

This handy publication which has run through eight editions has been found 
useful by a large number of students and a section of the practising lawyers also. 
The basic concept of Equity Jurisprudence is explained with special reference to 
trusts and specific relief. • The subject-matter is dealt with in a lucid fashion in a 
small compass and will be found useful both by students of law and lawyers.

Introduction to the Constitution of India By Durga Das Basu. Published 
by S. C. Sarkar and Sons (Private) Ltd., i-C, College Square, Calcutta-12 
(i960). Price Rs. 10.

The Author of this book is already known by his premier publications of the 
Commentary on the Constitution of India and the Shorter Constitution of India. 
Those books intended for the practising lawyer and students of law are naturally 
beyond the understanding of laymen. The present book is a summary of the pro
visions of the Constitution and is an attempt to explain the principles without 
encumbering the same with case-law or statute. At the end of each Chapter a list 
of references are included which could be resorted to for a further study on the 
subject. The present book is a welcome addition to the Author’s previous works on 
the Constitution and would do the much-needed task of educating the laymen about 
the provisions of the Constitution of our country.

]End of Volume (i960) i M.L.J. (Journal).]
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[Supreme Court.]
S. K. Das, A. K. Sarkar and M. Hidayatullah, JJ. Feroz Din v. State of

2^th November, iqrq. W. Bengal.
Cr.A. No. 48 of 1958.

Industrial Disputes Act (XIV of 1947), section 27—Meaning of ‘ lock-out ’.
The term ‘ lock-out ’ means a refusal by the employer to allow any number 

of persons employed by him to attend to their duties without effecting a termination 
of service. The wording of the notices in the instant case did not indicate that there 
was a refusal on the part of the company to continue to employ the workmen con
cerned as contemplated by the definition of a ‘ lock-out ’ in the Industrial Disputes 
Act. On a proper construction of the notices there was no such refusal but merely 
a discharge of the workmen. A ‘ lock-out* * * * 5 by the Management is a counterpart 
of a strike by the workmen. The words “ refusal by an employer to continue to 
employ any number of persons employed by him do not include the discharge 
of an employee”. The discharge of the workmen did not amount to a,‘lock
out ’.

H. J. Umrigar and S. Ghosh, for Appellant.
S. M. 'IBose, [Advocate-General, W. Bengal, A. N. Miiter, Senior Standing 

Counsel, W. Bengal (with D. N. Mukherjee and P. K. Bose), for Respondent.
B. Sen, Senior Advocate (with C. Chakarvarti and B. N. Ghosh), for Intervener 

Company.
G.R. ------------ Appeal dismissed.

[Supreme Court.]
B. P. Sinha, C.J., P. B. Gajendragadkar, State of Jammu and Kashmir v,

K. Subba Rao, K. C. Das Gupta and Th. Ganga Singh.
J. C. Shah, JJ. ■ G.A. No. 217 of 1959.

26th November, 1959.
Constitution of India (1950), Article 132—Law as to interpretation of Article 14 

well settled—Application to facts of the case—If raises substantial question of law.
The appeal was not maintainable as it did not involve any substantial question 

of law involving the interpretation of the Constitution. Article 14 of the Consti
tution had already been interpreted by the (Supreme Court) in several cases and 
mere application of the Article to facts in the instant case did not raise any substan
tial question of law involving the interpretation of the Constitution.

S. N. Sanayal, Additional Solicitor-General of . India, for Appellant.
R. K. Garg and M. K. Ramamurthi, for Respondents.
G.R.

M—NRC
Appeal dismissed.
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[Supreme Court.]
State of Bihar v. H. R. M. Jute Mills.. 

G.A. Nos. 678/1957, 546/1958 & 
115/i959-

B. P. Sinha, C.J., P. B. Gajendragadkar,
K. Subba Rao, K. C. Das Gupta' 

and J. C. Shah, JJ.
26th November, 1959. s,

Bihar Sales Tax Act \XIX of 1947), section 14.-A—Scope. ,
Only the :cohtravcntipn._oF the statutpry,provisiong..contained-ih .section 14-A. 

of the Bihar Sales Tax Act or o£-the rules prescribing conditions and restrictions in 
that behalf can form the basis of the imposition of the penalty of forfeiture. In the 

-present-case,-the*Gour.trheld that section. 14-A. could- not be invoked.against the-res
pondent and hence the order of forfeiture was illegal.

■:; Tall Narayan Sinha and S. P. Varmd, for Appellant.
“ ‘ C:~K. Ddphlary, Solicitor-General of India with R. C. "Prasad, ~ for Respondent
No. 7 in G.A. No. 678 of 1957.

B. ,C. Ghosh, Senior Advocate with P. K. Chatterjee, for .Intervener.
H. N. Sanayal, Additional Solicitor-General of India, for Respondent No. 1 in 

■ G.’A'. No. 546 of 1958 and G.A. No. 115 of 1959.
G;R. ------------ Appeals dismissed.

[Supreme Court..]
State v. Hiralal G. Kothari. 

Cr.A. Nos. 25-27 of 1.958.
S. Imam, J. L. Kapur. 

■ andK. N. Wanchoo,.JJ.
. ^oth November, 1959.

PeriaTCode (XLV of i860), sections 12b-B and 165-A—Official'Secrets Act {XIX of 
1923)3 section 1—Criminal Procedure Code {V of 1898), section. 337.

Section 5 of the Official Secrets Act and section- 120-B of the Indian Penal 
Code did not fall in any of the three categories detailed in section 337 (1) of the 
nominal Procedure Code. Pardon could be granted only with respect to the.three 
categories detailed in that section.

Bipin Bihari and R. H. Dhebar, for Appellant. - '
G. C. Mathur,■ for Respondents in Gr. A. No. 25/1958.
A. G. Ratnaparkhi, for Respondents .in Gr. A. No. 26/1958.
Nemo, for Respondents in Gr. A. No. 27/1958.

t ■ g r. ■ ■ —-------- Appeals dismissed.

[Supreme Court.]-, ,■
■S..J: Imam,.S. K. Das, J. L. Kapur, Ghaturbhai M. Patel v. Union of India.

A. K. Sarkar and M. Hidayathullah, JJ. Petition, No. 9 of 1957.
2nd December, 1959.

Central Excise and Salt Act (/ of, 1944), sections Band 8—Rules thereunder—Vires 
of—Government of India, Act, 1935—Article 19- (1) (/) (g) of the Constitution.

The Court rejected the contentions of the petitioner that sections 6 and 8 of 
the Central Excise and Salt Act, 1944, are ultra vires being beyond the competence 
of the Central Legislature under the Government of India Act, 1935. The Court 
further held that the petitioner’s fundamental rights under Article 19(1) (/) and (g) 
have not been violated because he had no such fundamental rights.

B. D. Sharma, for Petitioner. , ,
C. K- Daphtary, for Respondents.
G;R. ..... r'’- Petition dismissed.



[Supreme Court.]
B, P. Sinha, C.J., S. J. Imam, J. L. Kapur, . , Narinder Kumar v. Union of India.
K. jy. Wanchoo and K. C. Das Gupta, JJ. Petition No. 85 of 1958.

yd December, 1959.
Non-Ferrous Metal Control Order, 1958, Clauses (3) and (4)—Essential Com

modities. Act (X of 1955), section 3—Article -19- of the Constitution.
“ There is no escape, therefore, from,the conclusion that so long as principles 

are not specified by the Central Government by an order notified, in accordance 
with sub-section (5) and laid before both Houses of Parliament in accordance with 
sub-section (6) of section 3 of the Essential Commodities Act, .1955, the regulation by 
Clause 4 of Non-Ferrous Metal Control Order, 1958, as it isnow worded is not within 
the saving provisions of Articles 19 (5) and 19 (6) of the Constitution, and is void 
as taking away the rights conferred by Articles 19 (1) (f) and 19 (1)' (g) ”.

C. B. Aggarwala, for Petitioners.
H. N. Sanayal, Additional Solicitor-General of India, for-Respondents.
G.R. ■------

[Supreme Court.]
S. K. Das, A. K. Sarkar and 

M. Hidayatullah, JJ.
1 fh December, 1959.
Penal Code (XLV of i860), section 302

— Petition partly allowed
and partly dismissed„

A. G'..Lagu v. 
The State of Bombay. 
Cr.A. No. 73 of 1.959.

-Sentence of death. ■
By Majority.—The Court rejected the defence plea that there was no proof that 

the appellant had travelled with Mrs. Ka'rve, the victim of the murder, in the sarqe 
compartment, that she had died after, a heart-attack and that it had. not been 
established that she died of poisoning or that the appellant administered it. The 
Court held the only sentence that could be imposed for a “ planned and cold-blooded 
murder for gain” was a sentence of death.

Sarkar, J. who' disagreed with the majority view, held that the prosecution, 
had failed to prove the guilt of the accused. ; ...

A. S. R. Chari, for Appellant. ........ " • ,
H. M. Seervai, Advocate-General Bombay, for Respondent.
G.R.
[Supreme Court.]

B. P. Sinha, C. J., P. B. Ganjendragadkar, K. Subba Rao, 
K. C. Das Gupta and J. C. Shah, JJ.

15 th December, 1959.

Appeal allowed.

S. Kapur Singh v.. 
Union of-India. 

C.A. No. 230 of 1959..
Public Servants .Enquiries Act (XXXVII of 1850)—Dismissal, of public servant— 

Natural justice—Requirements—Articles 14 and 311 of the ConstitUtion~Scope.
“ The President of India was not bound before passing an order dismissing- 

the appellant to hear the evidence of witnesses. He could arrive at his conclusion, 
on the evidence already recorded in the -inquiry by the inquiry commissioner.'” 
The Court also rejected the contention that the failure to give an opportunity for 
an oral representation before taking the final action against the appellant was a viola
tion of Article 311 of the Constitution. It held that the opportunity to make an oral 
representation was not a necessary postulate of an opportunity to show cause within, 
the meaning of the said Article.

I. M. Ball, for Appellant.
H. jY. Sanayal,' Additional 'Solicitor-General of India, for Respondent.
G.R-.- - - -—;—;— Appeal dismissed„
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[Supreme Court.]
B. jP. Siriha, C.J., P.JB. Gajendragadkar, K. Subba Rao, • C. I. Emden v.

K. C. Das Gupta and J. C. Shah, JJ. .. State of Uttar Pradesh.
,i$th December, 1959. Cr. A. No. 68 0^1958.

Prevention of Corruption Act {II of 1947), section 4 (1)—Validity—Article 14 of the 
Constitution—Scope.

Section 4 (1) of the Prevention of Corruption Act was valid as it was based 
on a reasonable classification and was related to the object of checking corruption 
~by public servants. The Court held that in the present case it had been established 
That the appellant acquired gratification other than legal remuneration and hence 
the presumption was correctly raised against him. , ',:

Frank Anthony, for Appellant.
G. C. Mathur, for Respondent. "'
q r. ------------ Appeal dismissed.
[Supreme Court..]

B. P. Sinha, C,J.., P. B. Gajendragadkar, Union of India v.
: K. Subba Rao, K. C. Das Gupta and J. C. Shah, JJ. Bhana Mai Gulzari Mai.

' i'6th December, 1959. Cr.A. Nos. 36 and 38 of 1955.
Iron and Steel {Control of Production and Distribution) Order, 1941-—Defence of India 

Rules—Essential Supplies Act—Order fixing prices—Validity.
The Court observed that the respondents had challenged the validity of the 

Order but had not attacked the provisions of the Essential Supplies Act under which 
the Order was made. The Iron and Steel Order, 1941, according to the Court, 
presented a scheme for regulating business in iron' and steel and gave the power of 
fixing prices to the Controller in furtherance of the scheme. In the opinion of the 
Court, Clause is-B of the Order vesting the Controller with these powers was an 
integral part of the scheme and was valid.

The, Court also rejected the contention that the Order fixing the prices con
travened the Constitution or was in excess of the powers of the Controller. •

C. K. Daphtary, Solicitor-General of India, for Appellant. (
J\f. C. Chatterjee, for Respondent.
G.R. ----------- , Appeal allowed.
[Supreme Court.]

B. P. Sinha, C.J., P. B. Gajendragadkar, Kamsari Haidar v.
A. K. Sarkar, K. Subba Rao and The State of West Bengal.

J. C. Shah, JJ. Cr. A. No. 204 of 1959.
i&th December, 1959.

West Bengal Tribunals of Criminal Jurisdiction Act (1952), sections 2 (b) and 4 (1) 
Proviso—Scope—Penal Code {XLV of i860), sections 302, 436 and 120-B—Scope.

By Majority.—There were differences between the procedure prescribed under 
the West Bengal Tribunals of Criminal Jurisdiction Act and the one provided in 
the Crimhud Procedure Code (V of 1898.)

Majority judgment also opined that the differences were material, were pre
judicial to the appellants and were discriminatory in nature. But keeping in view 
the object of the Act, it was held that the differences were not violative of the rights 
•guaranteed under the Constitution because, “ if the disturbances facing the areas in 
the State had to be controlled and the mischief apprehended had to be checked 
and rooted out, a speedy trial of the offences was absolutely, necessary ”. As for 
(discrimination, it was held that the classification made in the Act was rational.

S. K. Acharayya, for Appellant.
S. jV. Bose, Advocate-General, West Bengal, for Respondent.

■ G.R. ------- :— Appeal dismissed.
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[Supreme Court.]
B. P. Sinha, C.J., S.,J.'Imam,J. L. Kapur, ' .... Hamdard Dawakhana v.
K. N. Wanchoo and K. C. Das Gupta, JJ. Union of India.

18th December, 1959. Petitions Nos. 3, 62, 63, 80 and
81 of 1959.

Drug and Magic Remedies (Objectionable Advertisement) Act (XXI of 1954)—Vires 
of—Article 19 (1) (f) and (g) and Articles 14, 21 and 31 of the Constitution—Freedom of 
speech. :

It cannot be said that the right to publish and distribute commercial advertise
ment advertising any individual’s personal business is a part of freedom of speech 
guaranteed by the Constitution.

The Court held that a portion of-Glause (d) of section 3 of the Drug and Magic 
Remedies (Objectionable Advertisement) Act, 1954, which empowers the executive 
to specify diseases in addition to those enumerated under the Act, and section 8, 
which enables the authority to seize any article containing objectionable advertise
ment, were unconstitutional and void.

K. M. Munshi with R. Gopala Krishnan, for Petitioners in Petitions Nos. 80 
.and 81.
- jV. C. Chatterjee with D. N. Mukheryie, for Petitioners in Petitions Nos. 62, 
63 and 3 of 1959.

C. K. Daphtary, Solicitor-General of India, for Respondents.
G.R. ------------ Petitions partly allowed.

Ananthanarayanan, J. Gopalaswami v. Manonmani.
nth September, 1959. J A.A.O. No. 257 of 1958.

Limitation Act {IX of 1908), Article 182 (5), Explanation I—Scope of—Joint 
decrees within the scope of article ■—Tests.

Interpretation of Statutes—Limitation—Strict interpretation.
In deciding whether a decree is a joint decree or not within the meaning of 

Explanation! of Article 182 (5) of the Limitation Act the decree must be regarded 
as an integral whole and should not be split up into parts ; and secondly it should 
be borne in mind that a statute of limitation should be interpreted strictly and 
according to its grammatical import without the introduction of equitable consi
derations.

Where the parts of a decree are inseparably intertwined, both as. regards the 
reliefs awarded and as regards the array of parties the mere fact that certain 
reliefs are granted against all the defendants and certain other reliefs are restricted 
against some of the defendants, will not make the decree a separate one or separate 
decrees in parts.

I.L.R. 48 All. 377 ; A.I.R. 1949 Bom. 260, differred.
I.L.R. 30 Mad. 268; (1951) 1 M.L.J. 298; A.I.R. 1937 Gal. 547, followed.
V. V. Raghavan and S. Bhaskaran, for Appellant;
G. R. Jagadisan, for Respondent.
R.M. -------- -—■ Appeal dismissed.

Rajagopalan, J. Union of India v. Arunachalam.
i8th.September, 1959. G.R.P. Nos. ,16,9 and 170 of 1959.

Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 3 (ii), 41 (1) and 
50—Suit to set aside an order of Collector allowing a claim petition in proceedings under section 
46 of the Income-tax Act—Valuation—Order—If an order of civil or revenue Court.

Income-tax Act (XI of 1922), section 46 (2)— Collector acting under—If a civil or revenue 
Court. ,

In realising arears of income-tax as arrears of land revenue by virtue of the 
provisions of section 46 of the Income-tax Act the Collector does not constitute a 
civil or revenue Court. His adjudication on a claim petition in respect of properties 
attached for recovery of arrears of income-tax will not tantamount to a decision by 
& civil or revenue Court within the meaning of section 41 (1) of the’Madras Goqrt- 
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fees and Suits Valuation Act. In suits to set aside such orders the residuary pro
visions, viz-, section 50 of the said Act could alone apply for purposes of Court-fee 
payable.

Section 3 (ii) of the Madras Court-fees and Suits Valuation Act contemplates 
four classes of Courts, civil, revenue, criminal and any authority or Tribunal having 
jurisdiction under any special or local law to decide questions affecting rights of 
parties. A Collector acting under section 46 of the Income-tax Act may be a Court 
within the meaning’ of this section. But he will not constitute a civil Court for 
purposes of section 41 (1) of the Court-fees Act. Nor could the Collector be deemed 
a civil Court even though he exercises the powers of a civil Court for certain pur
poses in proceedings under the said section. >

C. S. Rama Rao' Sahib and S. Ranganathan, for Petitioner.
N. R. Raghavachari and The Government Pleader {K. Veeraswami), for Res

pondents.
R.M. ------------ Petition allowed.

Subramanyam, J. Mohana Krishna Naidu v.
28th September, 1959. National Bank of India, Ltd.

G.C.C.A. No. 51 of 1956.
Madras Shops and Establishments Act {XXXVI of 1947), sections 41 and 45—Effect 

of an order setting aside the dismissal of an employee contrary to the Statute—If employee should 
be deemed to be in service—Jurisdiction of civil Court.

Master and Servant—Wrongful dismissal—Right of an employee to re-instatement— 
Relief of declaration that the service is deemed to continue.

It is no doubt true that a termination of service of an employee contrary to the 
provisions of section 41 (1) of the Madras Shops and Establishments Act will be 
illegal and section 45 (1) of the Act provides a penalty for such contravention. But 
the employee would be entitled only to damages for wrongful dismissal.

When an employee resorts to the remedy of prosecution of his employer under 
section 45 (1) of the Act for contravention of section 41 (1) of the Act it is not open 
to him to claim relief on the basis that his services have not been dispensed with. 
Where the services of an employee have been wrongfully, terminated it is open to the 
employee to treat himself as continuing in service and claim salary or he may 
claim damages for wrongful dismissal. In the former case he will be disabled 
from seeking employment elsewhere while in the latter case he will be free to do so.

S. Mohtm Kumaramangalam and K. V. Sankaran, for Appellant.
Messrs. King and Partridge, for Respondent.
R.M. ------------ • Appeal allowed.

Subramanyam, J. Swaminathan v. Ayyaswami Iyer.
30th September, 1959. S.A. No. 1022 of 1955.

Limitation Act {IX of 1908), Articles—Interpretation of.
* In interpreting an Article in the Schedule of the Limitation Act, the words 

used in all the three columns should be read as a whole. The words used in the 
third column relating to the time from which the period of limitation begins to run 
serve very often to explain the scope of the suit described in the first column.

A. V. Jiarayanaswami Ayyar, for Appellant.
D. Ramaswami Ayyangar, T. V. Balakrishna Ayyar and N. Vanchinathan, for Res

pondents.
R.M. ------------ Appeal allowed.

Rajagopalan and Raiagopala Ayyangar, JJ. Nania Raia v. Lalitha Ammani.
1st October, 1959. S.T.P. No. 62 of 1958.

Madras Estates {Abolition and ‘Conversion into Ryotwari) Act {XXVI of 1948), 
section 51—Order in appeal under—If could be reviewed—Appellate Tribunal {High Court) 

■—If persona designata.
Obiter.—A right of review, like a right of appeal, is wholly statutory and in the 

absence of specific provisions in the Madras Estates (Abolition and Conversion



into Ryotwari) Act, 1948, or the rules made thereunder, the Special Tribunal (High 
Court) constituted under section 51 of the Act could not have the power of reviewing 
its order. The Judges of the High Court in hearing an appeal under the section 
would be functioning as persona designata.

jV. C. Vijayaragkavachari and N. C. Srinivasan, for Petitioner.
D. R. Krishna Rao and K. Subrahmanyam, for Respondent.
R-hf ■ ------------ Petition dismissed.

Ramaswami and Ananthanarayanan, JJ. Somasundara v.
24th October, 1959. Kalyanasundara.

A.A.O. No. 282 of 1956.
Madras Agriculturists Relief Act {IV of 1938), sections 8 and 9—Scaling down of debt 

—Scope and extent of-—Applicability in cases of renewal of debts—Settlement of account— 
If debt could be scaled down.

So long as the identity of a debt remains intact, the debtor is always entitled 
to take advantage of the scaling down provisions provided in a beneficent legislation 
like the Madras Agriculturists Relief Act, 1938. The complexity of the circums- 
stances or intercurrent transactions or passing of additional consideration for the 
renewed debt, etc., will not make any difference to the applicability of the provisions 
of the Act so long as the original debt is traceable through the series of transactions. 
It is only when the identity of the debt is itself destroyed by a renewal in such form 
that the constituent elements in regard to the prior debt cannot be traced, that the 
renewed debt becomes the starting point.

The mere fact that there is a settlement of account between the parties will not 
bar the defendant from claiming the benefit under'section 8 or 9 of the Act. If the 
identity of the debt is traceable it is open to the debtor to go into the prior transactions 
for purposes of scaling down the debt.

Case-law reviewed. 1
R. Gopalaswami Ayyangar, for Appellant.
G. R. Jagadisan, K. Raman, T. S. Kuppuswami Ayyar and T. R. Venkataraman,

for Respondents.
R.M.

Ananthanarayanan, J. 
24-th October, 1959.

------------ Appeal dismissed.
Logambal v. Muthia. 

Appeals Nos. 336 and 473 of 1956.
Madras Agriculturists Relief Act {IV of 1938), section 18—Costs in suits for recovery 

of a debt due by an agriculturist filed after the appointed day—Effect of scaling down due to 
amendment.

In any suit filed after the 1st of October, 1937 as provided under section 18 of 
the Madras Agriculturists Relief Act, even though the suit might have been insti
tuted for the proper amount as pfer the provisions of the Act as it then stood, if the 
ultimate scaled down amount for which the decree is passed is different, due to 
amendment of the Act subsequently, the plaintiff will be entitled to costs only on the 
basis of the scaled down debt. There is no discretion in the Court to import equi
table considerations in matters like this.

(1942) 2 M.L.J. 592 explained.
T. Muniswami Reddi, for Appellant in Appeal No. 336 of 1956 and for Res

pondent in Appeal No. 473 of 1956.
J. R. Gmdappa Rao, for Respondent in'Appeal No. 336 of 1956 and for 

Appellant in Appeal No. 473 of 1956.
R.M. ------------

Rajamannar, C.J., and Ganapatia Pillai, J. 
29th October, 1959.

— Appeal dismissed.
Vadivelu Mudaliar v. 

State of Madras. 
O.S.A. No. 46 of 1955.

Madras Estates Land Act {I of 1908)—If applicable to areas formerly outside the limits 
of the City of Madras but subsequently included in city limits—Rights of Zemindar over beds 
of abandoned tanks and channels.

Madras Estates {Abolition and Conversion into Ryotwari) Act {XXVI of 1948), 
section i8r—Applicability to building sites in estates ,vested in the Government. ■
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To ascertain whether a certain enactment applies to a particular case the 
position as it stands on the date on which the provisions are sought to be applied 
is material. An Act when originally enacted might be applicable to areas within 
definite limits but if subsequently certain areas are taken out of the limits, the Act 
would cease to apply to such areas. ...

The Madras Estates Land Act-is specifically made inapplicable to the Presi
dency Town of Madras and if on the date On which the provisions of the Act are 
sought to be applied certain areas formerly outside the Presidency Towns and as 
■such governed by the Act, has become part of the Presidency Town, then automa
tically the application of that Act would cease to such areas from that date when 
they came to be so included within the limits of the Presidency Town even though 
at some time in the past the Act was applicable to the area.

Ordinarily the proprietor of an Estate would be entitled to the beds of aban
doned tanks and channels within the limits of the zamindari. Hence a Zamindar 
could validly give a patta in respect of such lands.

A person who has been lawfiilly in occupation of the bed of an abandoned 
channel or tank in an erstwhile zamindari and using it as a building site the appro
priate provisions of the Estates Abolition Act applicable to such cases will be 
section 18.

jV. Suryanarayana■ and N. Sekhar, for Appellant.
The Government Pleader (K. Veeraswami) and V. Ramaswami, for Respondent.

------------ Appeal allowed.
Rajamannar, C.J., and Basheer Ahmed Sayeed, J. Thimmi Ammal v.

Ath November, 1959. Venkatarama Chetti.
L.P. A. No. 86 of 1956.

Hindu Women's Rights to Property Act {XVIII of 1937), section 3 {2)—Rights of a 
widow under—If liable to be attached and sold in execution of a decree against her.

The right of a Hindu widow in the joint family property of which her husband 
was a coparcener, devolving on her under section 3 (2) of the Hindu. Women’s Rights 
.to Property Act, is liable to be attached and sold in execution of a decree . obtained 
against her, even though the amplitude of the estate is limited.

(1947) 2 M.L.J. 862 : I.L.R. 1942 Mad. 630, followed.
G. R. Jagadisan, for Appellant.
T. L. Nagaraja Rao, for Respondent. ,
r ----- ------- Appeal dismissed.

Somasundaram, J. , Public Prosecutor v. Sainpath Kumar.
.10th November, 1959. Cr. Appeal No. 489 of 1959.

Madras District Muncipalities Act {V of 1920), section 345—Period of three years— 
How computed—Prosecution commenced within the. period but proceedings stopped under section 
249 of the Code of Criminal Procedure (V of 1898)—If could be reopened after the expiry 
of the period of three years.

Criminal Procedure Code {V of 1898), section 249—Proceedings stopped under and re
opened later—Effect of.

What section 345 of the Madras District Muncipalities Act requires is that no 
prosecution for non-payment of tax shall be commenced' after the expiration of 
three years when the- prosecution might first have been commenced. Where a 
prosecution was commenced within the time but proceedings were stopped, under 
section 249 of the Criminal Procedure Code, is re-opened, the mere fact that the 
.period of three years lias elapsed in the meantime will not bar the prosecution under 
section 345 of the Act.

Where a prosecution stopped under section 249 of t]ie Criminal Procedure 
• Code is re-opened, it is not. as if the prosecution commences'only after the reopening 
but it is only continuing the original prosecution launched.

M. Narayanamurthy for the Public Prosecutor {P. S. Kailasam), for Appellant.
P. Sharaffuddin, M. R, Krishndn and S. M. Amjad Nainar,' for Respondent.
R.M. ................. 1 ■■ j ■ ------------ .Order-set-aside.



9
RyagopalaAyyangar.J.. Krishnaveni Ammal v.
^th November, 1959. Board of Revenue, Madras.

• ,/j v; , „ , W.P. Nos. 969 to 971 of, 1959.
r, Madras Cinemas {Regulation) Act (IX«of i'955), section io and . Madras Cinemas 
Regulation Rules, Rule 13—Validity—,Scope and applicability of rule—Applicant for licence
W/ ,!? °fPremises_> etc.-Tenant holding over against the assent of the
landlordr-lf a person in lawful possession—Rule 92 (1)—Applicability. J
comptSeTlZseBsUildingS (£*“* ^ ^ ^ (ZZF °/ 1949)-Applicability to

Rule 13 of the Madras Cinemas Regulation Rules requiring an applicant for 
a licence to show that he is in lawful possession of the premises, site, etc., is intra vires 
the rule making power of the State Government under section 10 of the Madras 
Cinemas Regulation Act, 1955 and the rule will apply not only to first applications 
for license but also to apphcation for renewals of licenses. The licensing authority 
could properly take into account any change in the situation of the applicant in 
relation to the property m his possession in respect of which licence is sought for 
before a renewal is granted.. Having regard to the object of the rule viz that 
there should be no breach of peace as a result of the disputes in regard to the property 
licensed for exhibiting cinema films, the licensing authority should have regard 
not only to the situation as on the date of the application for licence or on the date 
when it will commence to operate, but also during the entire term of the licence 
ihe possession of a lessee who continues in occupation of a leasehold property with- 

, out the assent of the landlord, express or implied, is not lawful, within the meaning 
. “e rule, even though the possession of the quandom tenant might be protected 
against private .violence. - •' 6 p

A composite lease which comprises not merely a building and’site but also other 
machinery and equipments like a,’cinematographic .projector, etc., wifi be outside 
the scope of the Madras Buildings (Lease and Rent Control) Act, 1040 But a 
lesseeof a theatre simphciter,. who will be entitled to the protection of the Act will 
be in lawful possession of the theatre within the meaning of rule 13 of the Madras 
Cinemas Regulation Rules, as his continuance in possession of the premises even 
after the expiry of the lease will be protected as a statutory tenant.

Rule 92 (1) of the Madras Cinemas Regulation Rules requiring an applicant 
to app!^ for renewal within one month before the expiry of the previous licence 
is framed for the convenience of the licensing authority and it is open to the authority 
to waive the said rule in any case. ”

Messrs. Row and Reddy, N. C. Rangarajan and R. Kothandan, for Petitioners.
pi Jh<V ^V^Carte‘G K' Ti™eriatachari), The Additional Government
Pleader (M M. Ismail), T. C. A. Bashyam, T. C. A.. Tirumalachari, K. Raghavan and 
G. Krishnamurthi, for Respondents. ^ ” ana

Orders accordingly.
BalakrishnaAyyar, J. The Goonoor Mosque Abd R
28th November, 1959. C.R.P. No. 1853 of™

Madras Court-fees and Suits Valuation Act {XIX of 1955), Schedule II Article in 
-Court-fees payable on application before sub-Court under section 7 (2) of the Rent Control

Madras Buildings {Lease and'Rent Control) Act {XXV 0/1040), section 7 
cation under-Court-fee payable-Rent Controller-If a Court. ? 7 ( J

n ZaaPpHcation ander ,se?tion 7 (2) of the Madras Buildings (Lease and Rent 
Control) Act, 1949, for eviction of tenant, made before the Subordinate Judge as 
Rent Controller, is hable to be afiixed with a Court-fee stamp of Rp, wu 
Article 10 (A) (1) of Schedule II to the Madras Court-fees and Suits Valuation Act 
The Court-fee payable is not to be determined with reference to the office which 
the officer, who has been appointed as the Controller holds, nor could the Rent .Con- 

N R G



10

trailer '(even' though he may be a judicial officer) be deemed'd- Court for purposes 
of Court-fee. ' ' ’ . ' , -

- p.[ S.' Balaknshm AyyarfP. S. Ramachandran. and The Government Pleader {K. 
Veeraswami), for Petitioner.' ' ; . v " . V v.

. Respondent not represented. -, . ; -
\ > ■■■—■ :' 1 Petition"altowed;

Ramdswdmi and Ananlhanarayanan, JJ. ■ 6 ■ ■ 1■ Perumal, In re.
2nd December, 1959. ., R.T. No.’ 107-^1959.

" ’ Grminal Procedure •’Code {V 0/1898), section _ ^z-A—Object off-Vahdily—If 
offends'ag'aihst- Article 20 (3) of the Constitution of India.' '■,/. ' '.7 "
?- Section'342rA of the Criminal Procedure Code does riot offend the rale against 
self-incfimination provided' under Article 20 (3)' of the' Constitution of India. The 
object ‘of the section is not to build up' a case against an accused ffbin his answers 
but‘to test-the truth of the prosecution in another way, viz., by the answers’furnished 
bV theacctised. Having regard to the‘safeguards provided it cannot be said , that 
the answers given by an accused under fhe section would tantamount to testiiribiual 
compulsion.- . ' : .s': -hi : ■■
- ■ \P.:R. Gokulakrisjman, for Appellant. ;.- ‘ • . *. )/•

" . . The Public Prosecutor, (P. 'S: Kailasam){ for Respondent.
j Appeal dismissed,,

Rajagopala Ayyangar, J.;............. .. ’ ■ Thayumanavar v. Dt. Collector;- Madurai.
yd December, 1959. .. ' , . , . , , : / W.P-. ^0. 765 of 1959'.'

Madras Cinemas {Regulation) 'Act flX tfl^), section 11 and.Madras Cinemas, Re-, 
gulatidn Hales, rules .14- (2) and 109-77Exemption of a site uMer—OperAtwnyapLeffebtdf.^

■ 'In order-to ascertain the scqpe^ncT.effoct of, an order of exemption granted, 
by'the Government, under sectibnli.ijpf the Madras. Cinemas Regulatipn;Ach .’1955?! 
exempting a particular site from, the/prqyisio.ns of the . Act or the rules It hqs to be, 
considered in the light,of.the representations made to,them and the basis,on,.whieh 
the exemption was grarifed. .. , _ ■ - , •

• 'v- Though' a licence granted 'under the Act for the' running1 of a) touring ciriema 
might ekpire in one year, an order of exemption granted in'rpsp'ecf of the.site of a 
touring cinema might enure beyond' the period of one year;" When an order''of 
exemption relates to the site, irrespective of the person who conducts the touring 
cinema bn that site, the limit of one year, fixed under rule 109) of the Rules'would not 
apply and the licence can be renewed .on the basis of the original, prder. of exemption
itself. ■ ; . -• .1. ."j .'V , “ -■ ' .V A--.) npb;-i“‘i
" ' R. M. Seshddri, for Petitioner. ' ., .-V, . uib'A'A .'0

rphe Additipnal Government Pleader {M.M. Ismail), S. Mohan Kumarqmangalam 
aiid KP.V; Sankaran, for Respondent, .
' ■ ' R M ' ' — --------- 1Petition dismissedf,
Ramachandra Iyer, J. ' ■ i ; -
'5th'December,‘.iQ59-\ . A ‘ ■ A, . - G.R.P.

'■ Madras Buildings {Lease and Rent Control) Rules, 1951, /bhe 9 {fj—Setting aside. 
ex parte order—Order dismissing an application, for default .pf appearance-;pf .petitioner—If 
could be restored. ’ -- . . '■ ■'-i:'--.-v. v.oV; a

Sub-rule (3) of rule. 9 of the Madras Buildings (Lease and Rent Control) Rules, 
■ibch relating to'setting aside of ex.parte orders "could have no application' to cases, 
where a’ petition has been,dismissed for default of appearance of the'petitioner. .;

1 .'R.~ Mathrubutham, " tor Petitioner.- ,
Seshadri-and. P. Ghinnappq, i for. Respondent;. :;i.j

•:u
-n ‘L ■r'm: P§ti$mz allowed
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[Supreme Court.]
P. B. Gajendragadkar, K. Subba Rao and 

K. C. Das Gupta, JJ.
12th January, i960.

J. G. Jain v. R. A. Pathak. 
C.A. No. 75 of 1956.

Payment of Wages Act {IV of 1926), section 17—Right of appeal against award of 
Authority exceeding Rs. 300.

Under section 17/of the Payment of Wages Act an employer had the right of 
appeal against an award of the authority under the Act,-if the awarded sum to be 
paid collectively to an unpaid group of workers exceeded Rs. 300.

M. C. Setalvad, Attorney-General of India, for Appellant.
. K. R. Chaudhary, for Respondents.

G.R. ----------- Case remanded.

[Supreme Court.]
d'. K. Das, A. K. Sarkar and R. Muthammal v. Subramanya-

M. Hidayatullah, JJ. swami Devasthanam.
irfh January, i960. C.A. No. 200 of 1955.
Hindu Law—Inheritance—Mon-congenital insanity—Evidence of insanity.
In cases arising before the Hindu Inheritance (Removal of Disabilities) Act (XII 

of 1928) lunacy need not be congenital or incurable to exclude the heir from inheri
tance, at the time when the succession opens. Long and continued course of con
duct on the part of the various' relatives treating the heir as insane and not of week 
intellect is sufficient evidence of insanity.

(1920) 38 M.L.J. 291 : I.L.R. 43 Mad. 464, approved.
S. V. Venugopalachari and M. S. K. Aiyangar, Advocates for Appellant No. 2.
A. V. Visvanatha Sastri, Senior Advocate, with Messrs. Gagrat <2? Co., for 

Respondent No. 1.
G.R. ----------- Appeal dismissed.

[Supreme Court.]
Ballabhdas Agarwalla v.S. K. Das, A. K. Sarkar and 

M. Hidayatullah, JJ. 
15th January, 1960.

J. G. Ghakravarty. 
Cr.A. No. 159 of 1956.

Calcutta Municipal Act, sections 406-407, 488 and 537—Delegating Authority to
sanction prosecution.

By Majority: All orders prior to December 2, 1953, delegating power to sanction 
prosecution to the Health Officer had lapsed and he was therefore, not competent 
to sanction appellant’s prosecution on that day. It was further held that the Health 
Officer could not have filed the complaint as an ordinary citizen, the reason being 
that no proceedings could be instituted under section 537 of the Act except in the 
manner provided for therein. “ It would be against the tenor and scheme of the 
Act to hold that section 537 is merely enabling,in nature and that any private person 
could institute municipal proceedings under the Act independently of the provisions 
of the Act.”

M. C.. Chatterjee. Senior Advocate with Messrs. S. K. Kapur and Manak Chand 
Pandit, for Appellant.

, S. C. Mazumdar, for Respondent.
G.R. Appeal allowed.
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[Supreme Court.]
3- L. Kapur, P. B. Gajendragadkar 

and K. C. Das Gupta, JJ. 
i$th January, i960. ,

Inams Construction of Inam Statement and 
endowment to a temple or a personal inam—Test.

N. Y. L. Narasimhachari v. 
Agasthastheeswaraswami Garu.

C.A. No. 147 of 1956.
Inam Fair Report of i860—Specific

• a a construction of the documents the Supreme Court held, affirming the 
judgment of the High Court, that the inam in question was a specific endow
ment of the suit temple but not a personal inam of the appellant.

When the grant, though it is not directly in favour of the deity but is earmarked 
for some purpose of the deity (Kalyan Otsavam), there is a specific trust or 
endowment in favour of the deity.

It is well established that if the grant of inam is to an individual and is burdened 
with a trust for doing some service the surplus income, if any, left after meeting the 
expenses of the service, accrues to the benefit of the grantee and his heirs.

In the present case the whole of the income, including the surplus, from the 
suit inam is to go for the benefit of the trust and for the expenses of the services 
of the specific endowment (Kalyan Otsavam) but not to the appellants.

K. R. Chaudhary, for Appellants.
T. Satyanarayana for late N. Subramaniam, for Respondent^
G.R.' ' ________
[Supreme Court.]

Appeal dismissed.

B. P. Sinha, C.J., P. B. Gajendragadkar, 
K. jV. Wanchoo, K. C. Das 

, Gupta and J. C. Shah, JJ. 
igth January, 1960.

Mineral Concession Rules, Rule 54—

Shivji Nathubai v. 
Union of India. 

G.A. No. 428 of 1959.

Central Government acts in a judicial capacity.
As soon as Rule 54 of the Mineral Concession Rules gives to an aggrieved 

party the right to apply for a review, a lis is created between him and the party in 
whose favour the grant has been made.

It was held that the Central Government was acting in a judicial capacity 
while deciding the application under rule 54. It was, therefore, incumbent upon 
it before coming to a decision to give a reasonable opportunity of being heard to the 
appellant. As this had not been done, the appellant was entitled to ask the Court 
to issue a writ of certiorari, quashing the impugned order.

N. C. Chatterjee, for Appellant.
C. K. Daphtary, Solicitor-General of India, for Respondents Nos. 1 and 2.
G. S. Pathak, for Respondent No. 3.

G.R. ■----------- Appeal allowed.
[Supreme Court.]

B. P. Sinha, C.J., S. J. Imam, A. K. Sarkar,
K. N. Wanchoo and J. C. Shah, JJ.

2.0th January, i960.
Preventive Detention Act {IV of 1950), section 

strued—Constitution {Declaration As To Foreign State) Order.
The Constitution (Declaration As To Foreign State) Order could- not be 

brought into aid for the purposes of construing the expression foreign powers 
appearing in section 3 of the Preventive Detention Act. “ This expression must 
be construed in ordinary way and according to its ordinary meaning.”

Jagannath Sathu v. 
Union of India. 

Writ Petition No. 170 of 1959.
■Expression ‘ Foreign Powers' con-



“ 9n a correct interpretation of the meaning of the words, ‘'the relations of 
India with foreign Powers”, we have no doubt that Pakistan must be regarded as 
a foreign power. . . It has sovereignty in matters of internal administration and
external relations quite independent of and disconnected with the sovereignty of 
India.” ° 1

Member nations of the Commonwealth in their relations between each other 
and nations outside the Commonwealth, must be regarded as foreign powers and 
their affairs between them as foreign affairs.”

R. S. V. Mani, for Petitioner.
C. K. Daphtdry, Solicitor-General of India, for Respondent.

----------- Petition dismissed.

[Supreme Court.]
S. K. Das, K. J\f. Wanchoo and 

J. C. Shah, JJ.
20th January, ig6o.
Contract Act {IX of 1872), 

examined.
section 222—

Alopi Prasad v. 
Union of India. 

G.A. No; 693 of 1957.
Quantum meruit—Powers of .the Arbitrators

Having regard to the terms of modified agreement between the parties the ap
pellants were not entitled to claim any amount from the respondent under section 
222 of the Indian Contract Act or on the basis of quantum meruit. Affiming the 
decision of the High Court the Supreme Court held that the award of the Arbitra
tors’ was rightly set aside. ’ ■
Appellant Chatter^ee> S' K’ KaPur> jV- H- Hingorani and Ganpat Ral, Advocates, for

H- J■ Umrigar and T. M. Sen,-Advocates, for Respondent 
G.R. _______ Appeal dismissed.

Superintendent, Central Prison, 
Fategarh v. Ram Manohar Lohia.

Cr.A. No. 76 of 1956.

[Supreme Court.]
B. P. Sinha, C.J., P. B. Gajendragadkar,

K. Subba Rao, K. C. Das Gupta and 
J.C. Shah, JJ.

■ 21st January, 1960.
U.P. Special Powers Act of 1932, section 3—Article i9(i) (a) of the Constitution 
The section 3 of the U. P. Special Powers Act was inconsistent with the 

ConsXution. ^ °f freed°m °f Speech Suaranteed under Article 19 (i).(a) 0fthe

“ We cannot accept the argument that instigation of a single individual not to 
pay tax or public dues is a spark which may in the long run ignite the revolutionarv 
movement destroying public order. - Fundamental rights cannot be controlled -on 
such hypothetical and imaginary - considerations.”

K. L. Misra, Advocate-General, U. P., for Appellant.
N. S. Bindra (Amicus Curiae), for Respondent.
G.R. Appeal dismissed.
[Supreme Court.]

S. J. Imam, J. L. Kapur and Pkavn^ioi
. Ms.CShr^bat

21st January, i960. C A No_ ^ Qf Ig5g;
Will Construction—Adoption—Agreement to refer to arbitration.
Affirming the decision of the High Court the Supreme Court held that the 

appellant does not get any right’ under the will unless he is adopted. The will



V. Tyagarajan for T. R. Srinivasa Iyer, for Appellant.
The Government Pleader [K. Veeraswami), for Respondent.
R.M. ------------ Petitions allowed.

Ramaswami and Ananthanarayanan, JJ. Palani, In re.
9th December, 1959. ' Crl. Appeal No. 309 of 1959.

Penal Code [XLV of i860), section 300, Exception I—Grave and sudden provo
cation_What is—Tests—When words alone could constitute such provocation.

When words alone are relied upon as constituting the defence of grave and 
sudden provocation under Exception I of section 300 of the Penal Code, a certain 
degree of caution is necessary in the interests of justice. The test of normalcy, 
viz.', how an ordinarily reasonable man would react under the circumstances, must 
be borne in mind as well as the social class and circumstances of the parties.

T. Govindarajulu, for Appellant.
The Public Prosecutor (P. S. Kailas am), for the State.

R.M.

having merged in the award of .the Arbitrators the Court held that the appellant 
gets no right in the property because he did not offer himself to be adopted by 
the respondent on the terms stated in the award.

C. B. Aggarwala with Ganpat Rai, for Appellant.
S. K. Kapur and B. P. Maheshwari, for Respondent.

G.R. ------------ Appeal dismissed.

Rajagopalan and Ramachandra Iyer, JJ. United Bleachers Limited, Mettupalayam, 
yth December, 1959. Coimbatore Dt. v. State of Madras.

T.R.G. Nos. 79 & 80 of 1957.
- Madras General Sales Tax Act [IX of 1939), section 12 -B (1) and rule 13-G (1) of the 

Madras General Sales Tax Rules—Proceedings relating to assessment years 1953-54 and 
1954-55—Assessment including the value [cost) of packing materials in a works contract.

The Petitioners (United Bleachers Limited) were doing bleaching work for 
various mills and charged a consolidated rate for bleaching and packing the material 
and sending it back to the mills. The value of the packing materials was charged 
to sales-tax and this was questioned. The contention of the assessee was that 
there was no sale of the packing materials as such and that therefore those sales 
were not liable to be taxed as there was no intention to sell the same.

Held'there was no sale of the packing material and the principal work was only 
bleaching and packing was Incidental thereto and there was no sale express or im
plied of the packing material and therefore the value thereof was not assessable to 
sales-tax.
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[Supreme Court],

B. P. Sinha, C.J., P. B. Gajendragadkar, K. SubbaRao, M/s. J. V. Gokal & Co., v.
K. C. Das Gupta and J. C. Shah, JJ. Assistant Collector of S.T.

25th January, i960. (Inspection).
Petition No. 33 of 1959.

Constitution of India (1950), Article 286 (1) (b)—A sale in the course of import— 
Exemption from sale tax—Constitution Sixth Amendment Act, 1956.

The property 'in goods passed to the Government of India, when the shipping 
documents were delivered to them against payment. It followed that the sale of the 
goods by the petitioners to the Government of India took place when the goods were 
on the high seas.

The sale in question must be held to have taken place in the course of the import 
into India and therefore, they would be exempted from sales tax under Article 286 (1) 
(b) of the Constitution.

The order of the Assistant Collector of Sales Tax was therefore, set aside.
Purushoiamdas Tricum Das, for the Petitioner.
A. V. Vishvanath Shastri, for the Respondents.

■ jV. A. Palkiwala, for Intervener Nos. 1 to 3.
C. K. Daphtary, Solicitor-General of India for Intervener No. 4.
G.R. —--------- . Petition allowed.

[Supreme Court].
P. B. Gajendragadkar, K. Subba Rao and

' K. C. Das Gupta, JJ. 
zgth January, i960.

Industrial Disputes Act (XIV of 1947), Sections 25 -F (b) and 25 -H—Section 2 (j )— 
Applicability—Hospitals—If “industries.”

On a plain reading of section 25-F (b) of the Industrial Disputes Act it was clear 
that the requirement prescribed by it was a condition precedent for the retrenchment 
of a workman. It was difficult to concede to the argument that when the section 
imposed in mandatory terms a condition precedent, non-compliance with the said 
condition would not render the impugned retrenchment invalid.

“We think that in construing the wide words used in section 2 (j) it would be 
erroneous to attach undue importance to attributes associated with business or trade 
in the popular mind in days gone by. In our opinion in deciding the question as to 
whether any activity is an undertaking under section 2 (j) the doctrine of ‘quid pro 
quo’ “can have no application ”.

“ It is the character of the activity which decides the question whether the acti
vity in question attracts the provisions of section 2 (J); who conducts the activity and 
whether it is conducted for profit or not, do not make a material difference. The 
manner in which the activity is organized or arranged, the condition of the co-opera
tion between employer and employee necessary for its success and its object to render 
materia! service to the community are distinctive of activities to which section 2 (j) 
applies.”

Applying these tests the Supreme Court held that the High Court of Bombay 
was right in holding that hospitals were an industry and retrenchment therein was 
governed by the provisions of the Industrial Disputes Act.

Cl K. Daphtary, Solicitor General of India for Appellants.
K. R. Chaudhary, for Respondents.
G.R. ----- =—=3- Appeal dismissed

M—NR G
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State of Bombay v. Hospital 
Mazdoor Sabha. 

C.A. No. 712 of 1957.
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[Supreme Court].

P. B. Gajendragadkar and K. C. Das Gupta, JJ. Petlad Turkey Red Dye Works v.
ord February, i960. Dye Chemical Workers’ Union.

C.A. No. 258 of 1958.
Industrial dispute—Working capital—Proof-—Evidentiary value of the balance sheet.
The written statement filed before the Tribunal and the figures in the balance 

sheet were not evidence of the fact that the amounts in question had been used as 
working capital, but only showed that such a statement had been made. The 
contention of Uie appellant was accordingly rejected.

I. M. Nanawati, S. jV. Andley and J. B. Dadachandji, for Appellant.
B. K. B. Naidu, for Respondents.
I. JV. Shroff, for Intervener.
G.R. ----------- Appeal dismissed.

Rajagopalan and Balakrishna Ayyar, JJ. 
1st October, 1959.

Harihara Muthu v. Rani Subbalakshmi
Nachiar.

G.R.P. No. 1798 of 1958.
Madras Estates Supplementary Act (XXX of 1956)) section 11—Transfer of suits and 

proceedings from civil Court to. the special tribunal—Scope of-—Composite suits—Procedure.
Having regard to the general scheme of the Madras Estates Supplementary 

Act, 1956, and reading it as a whole it would appear that the question whether a 
particular area formed pan of an estate or whether they are minor inam lands would 
have to be decided by the tribunal set up under section 5 of the Act. The wording of 
section 11 of the Act is so comprehensive that all proceedings in which such questions 
arise for determination shall be transferred to the appropriate tribunal for the deter
mination of such question. The jurisdiction of the tribunal is not restricted only 
to cases involving the implementation of the Madras Estates Land (Reduction of 
Rent) Act, 1947, or the Madras Estates Land (Abolition and Conversion into Ryot- 
wari) Act, 1948.

It is no doubt true that the tribunal constituted under the Act is not competent 
to decide.civil suits in which such questions are involved. But section 11 of the Act 
makes it clear that the transfer of such suits to the tribunal is only for the limited 
purpose of determining the question whether any particular area is or was an 
estate or inam estate.' It cannot decide any other issue raised in the suit. In such 
cases, after determination of such issues by the tribunal the suit will have to be 
re-transferred to the Civil Court.

G.R.P. No. 168 of 1958 and C.R.P. No. 1657 of 1957, overruled.
D. Ramaswami Ayyangar and P. R. Varadarajan, for Petitioners.
T. R. Ramachandran, for Respondents.
The Government Pleader (K. Veeraswami) for Petitioner seeking to be inpleaded 

as party.
R. M. ----------- Orders accordingly.

Rame.oba.la Ayyanear, 7. Muthuswami v. State of Madras.
1st October, 1959. W.P. No. 939 of 1957-

Madras Land Revenue Surcharge Act (XIX of 1954)5 section 3—Liability to pay sur
charge—How computed in case of joint pattadars.

Where properties are owned by several persons as tenants in common under a 
joint patta, the share of the land revenue attributable to each of them according to 
their respective share should be taken into account to determine the question whe
ther the person would be liable to pay the surcharge under section 3 of the Madras 
Land Revenue Surcharge Act, 1954. Common enjoyment in the sense of enjoyment 
of undivided shares is not a criterion to determine the total of land revenue payable 
for purposes of surcharge under the Act.

S. Thyagaraja Ayyar, for Petitioner.
The Additional Government Pleader (M. M. Ismail), for Respondent.
r.M. _______ Petition allowed•



i7\
i

Rajagopalan and Ramachandra Iyer, JJ. Employees’ State Insurance Company
i*th October, iqm. v. Sriramulu Naidu.

L.P.A. No. 128 of 1958.
Employees State Insurance Act (XXXIV of 1948), section 2 (12)—Factory—What is 

Cinema Studio—If factory—Tests.
Interpretation of Statutes—Definition of factory in Employee1 s State Insurance Act If 

could be interpreted in the light of the definition in the Factories Act.
A factory within the meaning of section 2(12) of the Employee’s State Insurance 

Act is any physical area in any part of which a manufacturing process is carried on.
Where within the same premises or compound a number of departments are 

situate and the departments are engaged in the work in connection with or incidental 
to a manufacturing process of the factory, they would prima fade all form part of 
the factory.

The general rule of interpretation of Statutes is that the meaning and scope of 
the words occurring in one Statute or judicial decision thereon cannot be used for the 
interpretation of another statute enacted with a different object or for a different 
purpose. This rule however may not apply where the statutes are pari materia (viz.) 
related in such a way as to form a system of code or legislation. The Factories Act 
and the Employees’ State Insurance Act are not so related to each other though both 
of them are intended to benefit the wage earners. The Factories Act is intended to 
regulate the labour and working conditions of the factory employees as such mainly 
from the standpoint of the health and safety of the workers. Having regard to the 
object of the legislation it is reasonable to hold that distinct portions of a factory which 
are purely clerical establishments, the employees wherein would' not be exposed to 
the dangers and risks of a factory worker, would be outside the purview of the legis
lation.

The object and scope of the Employees’ State Insurance Act is wider and more 
comprehensive. It is a piece of social security legislation which covers a larger class 
of employees than legislations such as Factories Act or Workmen’s Compensation Act. 
The term ‘Employee’ in the Act includes within its scope even clerical labour and 
part time workers and apprentices. Hence the term ‘factory’ in the Act should have 
a wider interpretation than that in the Factories Act.

The scope of the term ‘factory’ in the Act and the application of the Act cannot 
be decided on the basis of what the employer does, either for the sake of efficiency 
.or convenience, by dividing a factory into various departments. Provided the statu
tory requirements of the number of persons employed and the carrying on of a manu
facturing process with the aid of power in any part of a premises are satisfied, any 
premises {viz.), a geograptical area within a defined boundary, would come within 
the scope of the Act. It is not necessary that all the twenty persons (the statutory 
minimum) should be working in the same section or department nor need a 
premises be a single building to satisfy the definition of a factory under the Act.

The Government Pleader {K. Veeraswami), for Appellant.
V. C. Gopalaratnam and L. V. Krishnaswami, for Respondent.
R.M. • ------------ Appeal allowed.

Somasundaram, J. Thiruvenkataswami v. R.D.O. Coimbatore.
27th October, 1959. Crl. Rev. Case No. 313 of 1959.

Grl. Rev. Pet. No. 301 of 1959.
Penal Code {XLV of i860), section 173—Refusal to receive a summons—If an offence.
The gist of an offence under section 173 of the Penal Code consists in inten

tionally preventing the serving of a summons, etc., as mentioned in the section. A 
mere refusal to receive a summons, etc., is notan offence punishable under section 
173 of the Code.

I.L.R. 5 Mad. 199,, referred.
K. Narayanaswami Mudaliar, R. Rajagopalan and T. S. Ramaswamy, for Petitioner.
The Public Prosecutor (P. S. Kailasam), for State.
R.M. ------------ Conviction set aside.



Ramachandra Iyer, J. Abdul Khader v. Assistant Collector of
28th October, 1959. Central Excise, Coimbatore.

W.P. No. 640 of 1959.
Central Excise and Salt Act {I of 1944), section 2 (k) and Central Excise Rules, rule 

40—Wholesale purchaser—If includes a Commission Agent.
■ While section 2 (k) of the Central Excise Act defines a ‘ whole sale dealer ’ 

the term ‘ whole sale purchaser ’ occurring in rule 40 of the Central Excise Rules 
is not defined either in the Act or the Rules. A commission agent who gets goods 
from his principal and sells them, would not be liable to pay the duty under rule 
40 and in such cases the principal alone would be liable to be proceeded against.

M. R. M. Abdul Karim, for Petitioner.
The Additional Government Pleader (M. M. Ismail), for Respondent.
R-M. ------------ Rule absolute•

Ramaswami and Ananthanarayanan, JJ. - Paul Verghese & Go. Ltd. v.
■ 29th October, 1959. Dhanaliwala.

L.P.A. No. 23 of 1956.
Madras Buildings Lease and Rent Control Act (XXV of 1949), section 6 (1) (b)— 

Refund of excess rent—How computed—Nature of the claim under—Limitation for action.
The period of one year specified in the proviso to section 6 (1) (b) of the Madras 

Buildings (Lease and Rent Control) Act, 1949, relating to refund of excess rent, 
must commence from the date of the original order of the Rent Controller fixing 
the fair rent and any order of the appellate authority in this regard will date back to 
the_ order of the Rent Controller.

_ A suit for recovery of the excess rent as per the proviso will also be a proceeding 
instituted under the Act and is not an independent action under the general law. 
It is only an enforcement of a right declared under the Act. Both from the language 
of the proviso itself and from the express provision in section 20 of the amending 
Act (VII of 1951) the proviso would apply retrospectively to all cases of claims for 
refund which were pending on the date of amending Act and not merely to cases 
arising after the- said date.

Messrs. Albuquerque and Verghese, for Appellant.
G. R. Jagadisan and T. R.. Ramachandran, for Respondent.
R.M. ------------ Orders accordingly.

Balakrishna Ayyar and Subrahmanyam, JJ. ' Arumainayagam v
3rd November, 1959. • Ghokkalingam.

. Appeal No. 276 of 1955 and Appeal 
No. 29 of 1957.

Hindu Law of Inheritance (Amendment) Act [II of 1929), section 2—Applicability— 
Management of charities which the deceased was managing—if property.

Sub-section (2) of section 1 of the Hindu Law of Inheritance (Amendment) Act, 
1929, does not impose any condition that the property in regard to which the order 
of inheritance is laid down under the Act should be of such kind that the prepositus 
had a personal or beneficial interest in it. The heirs enumerated in the Act would 
inherit all the properties of the prepositus including those such as the right 
to manage charities. There could not be one set of heirs for the properties in which 
the prepositus had a personal and beneficial interest and another set in respect of 
property in which he had no such interest.

(1944) 1 M.L.J. 70 and (1945) 1 M.L.J. 108 referred and explained.
64 L.W. 60 referred.
T. S. Kuppuswami Ayyar, for Appellant and R. Gopalaswami Ayyangar and 

R. Ekambaram, for Respondents in Appeal No. 276 of 1955.
R. Ekambaram, for Appellants and R. Gopalaswami Ayyangar, K. S. Naidu and 

R. Krishnamurthi, for Respondents in Appeal No. 29 of 1957.
R.M. ' -— ------- Appeal allowed.
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Ramaswami and Amnthanarayanan, JJ. Sankaranarayanan v. Lakshmi.
16th November, 1959. A.No. 462 of 1955.

Hindu Adoption and Maintenance Act (LXXVIII of 1956), section 25—Variation of 
quantum of maintenance—Scope of

■ Practice—Decree for maintenance—Subsequent suit for enhanced maintenance—Enhance
ment—From what date could be allowed.

In claims for maintenance a Court has ample jurisdiction to grant enhanced 
maintenance in view of changed circumstances and it is this principle that is now 
statutorily recognised in section 25 of the Hindu Adoption and Maintenance Act, 
1956. Unless a decree for maintenance provides on the face of it a machinery for 
its own alteration, variation of the quantum of maintenance can be obtained only 
by a separate suit. In such a suit the Court has power to grant enhanced 
maintenance from the date of demand. It cannot be said that the Court has no 
power to grant increased maintenance prior to the date of the suit for variation.

R. Ramamurthy Ayyar and R. Ramachandran, for Appellants in Appeal No. 462 
of 1955 and Respondents 2 to 4 in Appeal No. 492 of 1955.

P- N. Appuswami and T. R. Sundaram for Respondent in Appeal No. 462 of 
of 1955 and Appellant in Appeal No. 492 of 1955.

P. S. Chandrasekhara Ayyar and P. S. Ramachandran, for 2nd and 3rd Respondent 
in Appeal No. 462 of 1955 and 5th and 6th Respondent in Appeal No. 492 of 1955.

R-*hI. ■----------- Ahbenl nllmned
Rajagopala Ayyangar, J. Mahadeva Mudaliar v.

16th November, 1959. Commissioner, H.R.& G.E., Madras.
W.P. No. 361 of 1959.

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 53 
(2) (3)—Interim arrangement for the administration of a math—Claims of disciples of the 
math—Failure to consider—Effect on the order of the Board.

The provisions of section 53 (3) of the Madras Hindu Religious and Charitable 
Endowments Act, 1951 is mandatory and the Commissioner is bound to take into 
consideration the claims of the disciples of the math, if any, while making an interim 
arrangement for the management of a math under section 53 (2) of the Act. An 
order appointing an outsider for the interim management of a math, while disciples 
of the math were available and who were not in any way disqualified, will be in 
contravention of the mandatory provisions of section 53 (3) of the Act.

R. Sundaralingam, for Petitioner.
The Additional Government Pleader (M. M. Ismail), for Respondent.

o / a in, , ------------ Rafe absolute.
nalakrishna Ayyar and Subrahmanyam, JJ. Narayanaswami v. Renuka Devi

iqth November, 1959. Appeal No. 75 of 1956.
Madras Buildings (Lease and Rent Control) Act (NXV of 1949)3 sections 9 and 12-B 

Execution of order of eviction—Removal of obstruction proceedings—Nature of—Finality 
of order—Suit to set aside summary order—Maintainability—Applicability of the provisions 
of Civil Procedure Code to execution proceedings under Rent Control Act.

Though a Controller who passes an order of eviction under section 7 of the 
Madras Buildings (Lease and Rent Control) Act, 1949, is not a civil Court, when 
once such an order is before a .civil Court in execution the provisions of the Code 
of Civil Procedure relating to execution would apply to such proceedings in exe
cution except to the extent to which such procedure is modified by any express pro
visions of the Rent Control Act. e

Having regard to the limited object and scope of the orders under the Madras 
Buildings (Lease and Rent Control) Act, 1949, the proviso to section 9 of the Act 
expressly bars an appeal under section 47 of the Civil Procedure Code in matters 
relatmg to execution of such orders. But in regard to orders passed in proceeding 
under Order 21, rules 97 to 103 of the Code the procedure is not in any way modi
fied and a suit to set aside a summary order in execution under the Act is main
tainable under Order 21, rule 103 of the Code.

K. S. Ramabadra Ayyar, for Appellants.
T. R. Srinivasa Ayyangar, for 1st Respondent.
R.M. Appeal dismissed.
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kajagopala Ayyangar, J. 
9ih December, 1959.

Railway Employees’ Co-operative Society, Ltd..
Madras v. Labour Court, Madras.

W.P. No. 648 of 1959. 
Industrial Disputes Act {XIV of 1947), section 33-C (2)—Jurisdiction of tribunal under

__Scope and extent of—Benefits claimed by workmen outside the Industrial Disputes Act
If could be evaluated in money.

The jurisdiction of a tribunal or of a labour Court under section 33-G (2) ot the 
Industrial Disputes Act extends to the computation in terms of money not merely all 
benefits which workmen are entitled to receive from the employer under a settlement 
or award under the Industrial Disputes Act, but also to any benefit to which they 
might be entitled to in their character as workmen under contract or by. virtue ot any 
other enactment such as the Shops and Establishments Act.

G. Vasantha Pai and D. Padmanabha Pai, for Petitioner.
' K V. Sankaran and S. Ramaswami, for Respondent. _ .

-yj ______— Petition dismissed.
Rajagopala Ayyangar, J. ^Columbia Films of India Ltd. *.

ni December 1059. Commissioner, Corporation of Madras.
9 95 W.P. Nos. 772 to 774 of 1959.

Madras City Municipal Act {IV of 1919), section no and Schedule IV, Part II, rule 7

_to rule 7 of Part II, Schedule IV of the Madras City Municipal Act 
relating to the levy of tax on companies whose head office is outside the city, is design
ed as a concession to the assessee and to afford relief against the hardship which an 
assessment'on the basis of paid up capital might involve in cases where the business 
carried on within the city by a company, whose prmcipal office is outside the city, is 
only nominal. The proviso is not intended to be an alternative method of assess
ment which the municipality could resort to at its option.

V C Gopalaratnam and L. V. Krishnaswamy Ayyar, for Petitioner. 
T.Omg^m, for Respondent.______ ^

n • Awn war 7 McKenzies Ltd. v. Labour Court, Madras.
Rajagopala Ayyangar, j. ^V.P. No. 454 of 1958.

9 ^ItidustridDkputes Act {XIV of 1947), section 25 -FFF—Closure of an establishment—

WhatlTm£v to constitute a closure of an establishment, within the meaning of sec
tion 2 r-FFF of the Industrial Disputes Act, it should be a complete closure m the 
sense that there is no work remaining to be done after the termination of the employ
ment of the workmen. Even if the work is continued in order to complete the work
already undertaken it wifi not be a closure. _

S V B. Row and K. Srinivasan, for Petitioner.
B.Lahhminarayana Reddi, for Respondent.

„ ' ' „ rt Mohd. Badsha v. Doraiswami.
Subramanyam J. A.A.A.O. No. 80 of 1958.

llt Madras Cultivating Tenants Protection Act {XXV 0/1955), sections 4 and 6 and 6-A— 
Power of Civil Court to order restitution before transferring a suit or proceedings to the

n^ZcX^n'e-A of the Madras Cultivating Tenants Protection Act does not by 
itself effect an automatic transfer of the suits referred to therein from the civil Court 
tn that of the Revenue Divisional Officer without an order of transfer being made 
hv the civil Court on whose file such suits or proceedings are pending. Hence where 
a suit or proceeding is pending on the file of a civil Court it is open to that Court to 

an order for restitution to possession to the aggrieved party before transferring Se suit to the Revenue Divisional Officer under section 6-A of the Act and sections 
l and 6 of the Act will not bar the civil Court from making such an order.
4 j* Krishnaswami Ayyangar, for Appellant.

for Respondent._____ App.al dismissed.

/



Rajamannar, C.j. and Basheer Ahmed Sayeed, J. ■ R.D.O., Salem v. Rrishnamurtin.
25th November, 1959. W.A. No. 62 of 1957.

Madras Buildings {Lease and Rent Control) Act {XXV of 1949), section 3_Order
allotting a house to Government servant already in possession of a residence—If invalid—Notice 
of requisition—Form of

Sub-section (3) of section 3 of the Madras Buildings (Lease and Rent Control) 
Act, 1949, does not state as to when and in what circumstances the State Govern
ment or the authorised officer would be justified in intimating to the landlord that 
a building is required for the purposes mentioned in that section. Hence barring 
cases of mala fides it is not open to a Court to say that an order of requisition under 
the section was not justified. There is no limitation imposed under the Act that 
an order of requisition of a building could be made for the occupation of a Govern
ment servant only if the concerned officer was not in possession of a house already.. 
So long as a building is required bona fide for the occupation of a Government, ser
vant the authorised.officer is justified in making a requisition' and it is not, the 
province of a Court to investigate or hold whether in any particular case the officer 
was justified in making the requisition.

A notice of requisition under the section should however expressly intimate 
to the landlord the purpose for which the building is required. Further sub-section 
(3) of section 3 contemplates only one order requisitioning a building for any of the 
purposes mentioned therein and the authorised officer is not entitled to make a' 
series of orders without any reference to .the period of ten days specified. Where 
there is no effective or valid order passed within the period of ten davs, no such 
order could be passed after the expiry of the period under section 3 (3) of the Act.

The Additional Government Pleader {M, M. Ismail), for Appellant.
R. Ramamurthi Ayyar, for Respondent.
R-M. ----------- Appeal dismissed.

Subrahmanyam, J. Manonmani Ammal v. Lakshmanan Chettiar.
1st December, 1959. C.R.P. No. 1612 of 1959.'

Civil Procedure Code {V of 1908), section 146 and Order 34, rule 5—Purchaser of 
mortgaged property during the pendency of a suit to enforce the mortgage—If could make a 
deposit under.

Order 34, rule 5 of the Code of Civil Procedure read with section 146 
of the Code would enable a purchaser of the hypo theca, from the defendant during 
the pendency of a suit to enforce the mortgage, to make a deposit of the money as 
provided under the rule,though a person who does not derive-title from the judgment- 
debtor cannot claim the benefit of the said rule.

G. R. Jagadisan and T. S. Srinivasan, for Petitioner.
R-M- ----------- Petition dismissed.

Ramaswami and Ananthanarayanan, JJ. Venugopal v. T.U.C.S., Ltd. •
3rd December, 1959. C.C.A. No. 52 of 1956.

Civil Procedure Code {V of 1908), Order 9, rule 8—Suit dismissed for default— 
Conditional order of restoration—Default clause—Effect of. . ‘

Where a Court passes an order under Order 9, rule 8, Civil Procedure Code, 
directing the restoration of a suit-dismissed for default on condition of payment of 
costs to the opposite party before a specified, date and provides that in default of 
such payment the application will stand, dismissed the Court no longer remains seized 
of the application but becomes functus officio.

A. I.R. 1956 All. 477, referred.
T. R. Venkataraman and T. R. Sangameswaran, for Appellant. ♦
B. V. Viswanatha Ayyar, for Respondents.
R.M.

M—:R c
Appeal dismissed.



Rajamdhnar, C.J. and Ganapatia Filial, J. 
2ist January, i960.

/
/ •

B. & C. Company Ltd., Madras: 
v. Industrial Tribunal, Madras. 

S.G.M. P. No. 137 of 1959.
Constitution of India (1950), Article 133 ,(1) (c)—Leave to appeal to Supreme Court— 

Considerations—Granting conditional leave that the cost of appeal should be borne by one 
party in any event—Propriety. 1

Except with the consent of parties it is not open to the High Court.in granting 
leave to appeal to Supreme Court under Article 133 (1) (c) of the Constitution to 
make an order that leave will be granted on condition that the costs of the appeal 
should be borne by one of the parties in any event. But in a case where it is in the 
discretion of the High Court to certify that a case is a fit one for appeal it will not be 
improper for the Court to consider whether the question involved is equally im- 
jportant to both sides’ to warrant the Court to put the respondents to the expenses of 
an appeal to the Supreme Court. Though a point may be of general importance 
it may not be of sutficient importance to the proposed respondent to warrant the 
expenses of an appeal and in such cases it is. open to the High Court to refuse leave; 
unless the applicant seeking such leave is willing to bear the costs of the appeal in 
any event.

44 M.L.J. 217 (F.B.), followed. .. „ .,
Messrs. King'and Partridge, for Petitioner. -
S. Mohan Kumarapiangalam, for Respondent.

R.M. ' ----------- • ‘ - ' Petition dismissed.

Rajamannar C.J. and Basheer Ahmad Sayeed, J. ' O. M. Prakash Gupta v.
2,rd February, i960. ■' , Commissioner of Police, Madras.

W.A. No. 151 of 1959 and others.
Madras Cinemas Regulation Rules (1957)5 rule 13—‘ Lawful possession of the site, 

building and equipment’—What amounts to—Tenant holding over against the desire of thei 
landlord—If in lawful possession—Decision of licensing authority—When could be 
questioned in civil 6'owrt.

Constitution of India (1950), Article 226—Licensing of premises—Decision of licensing ■ 
authority that he is not satisfied about the applicant's possession of the premises—When could 
be questioned. ■

A lessee in possession of a premises, the lease in whose favour has expired, and 
who is not entitled’ to any protection under the Madras Buildings (Lease and Rent 
Control) Act, 1949, is one who is not legally entitled to be in possession though it 
may be that he cannot be ousted from the premises without recourse to a- Court of 
law. , Where the licensing authority under the Madras Cinemas Regulation Act, 
1957, is not satisfied that the applicant for license is in lawful possession qf the building 
within the meaning of rule 13 of the Madras Cinemas Regulation Rules, 1957, he- 
can refuse to grant the licence. Barring exceptional cases oSprima facie perversexjrdcrs 
of refusal it is not within the province of the High Court under Article 226 of the 
Constitution to examine the correctness of the view taken by the licensing authority'', 
whether the applicant is in lawful possession of the premises, equipment, etc. Unless 
it is established* that the licensing authority is compelled by any statutory provision, 
to .grant/or renew-the license no writ, of mandamus could lie in that regard. ,
'■‘’-'■•RV• 3if.: 'ShhdM’i'tov Appellant. ' - \

The Advocate-General (V. K. Tiruvenkatachari'),'M. C„Raghavachari, N. S. Vara-
dachari and The Additional Government Pleader,.(M, M'. Ismail), for Respondents.

» ,»•>• q ./« ■- ; ■■■■■ . ;

R.M. . * ‘ ' Appeal dismissed.
,\wwvuh Jvwy\K ———-- !■ I 1
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[Supreme Court.] ■
P. B. Gajendragadkar, K. Subba Rao S. S. Light Rly., Co., Ltd. v'

and K. C. Das Gupta, JJ. Upper Doab Sugar Mills Ltd.
Qth February, i960. . C.A. No. 347 of 1957,

Railways Act {IX of 1890), section 32—Jurisdiction of the Tribunal to investigate.
The Railway Rates Tribunal had no jurisdiction to investigate the reasonable

ness or otherwise of the increase in terminal charges made by the Company for 
carrying sugarcane for the Upper Doab Sugar Mills Ltd., Shamli (U.P.).

“ Terminal charges ” were leviable and the charges of Rs. 4-69 sought to be 
levied by ••the Railway Administration in addition to the charges for carriage was 
“ terminal charges ” within the'meaning of the Railways Act. The proposed levy 
being in accordance with the Government notification under section 32 of the 
Railways Act was nothing more than the application of standardized terminal 
charges. -•

H. N. Sanyal, (Additional Solicitor-General of India), for Appellant.
N. C. Chatterjee, for Respondent No. 1.
B. K. Khanna, for Respondent No. 2.
G.R. ------------ Appeal allowed.

[Supreme Court..]
P. B. Gajendragadkar, K. Subba Rao and Kundan Sugar Mills v., Ziauddin.

K.C. Das Gupta, JJ.
9th February, i960. C.A. No. 136 of 1958.

Industrial Disputes Act {XIV of 1947)—The transfer of employees from one Mill to 
another Mill—Right of the Management-Dismissal on disobediance of order by 'the workmen.

The two factories were distinct and independent concerns, though owned by 
the same employer. It was not a condition of service of employment of the.workmen, 
either express or implied, that the employer -had the right to transfer them to a new 
concern.

Upholding the order of the Labour Appellate Tribunal the Supreme Court 
directed the re-instatement of four workmen who had been dismissed by,the appel
lant from service on the ground that they had disobeyed the order of transfer to a 
new factory started by the appellant.

R. L. Anand, for Appellant.
' B. D. Sharma, for Respondents Nos. 1 to 5'.
. C. P. Ball and D. N. Dixit, for Respondent No. 6.

G. R. — -------- Appeal dismissed.
[Supreme Court.]

P.B. Gajendragadkar, K. Subba Rao Nagpur Corporation v. Employees.
and K. C. Das Gupta, JJ. C.A, Nos. 143 and 144 of 1959 and 545 of 1958.

10th'February, i960.
Industrial Disputes—C. P. & Berar Disputes ■ Settlement Act, 1947—-Vires, of Act— 

Section 214—Definition of ‘ Industry ’—City of Nagpur Corporation Act, 1948.
Following earlier decisions in (1953) i-M.L.J. 195 : (1953) S.G.J. 19: 1953 

S.C.R. 302 and (1957) S.C.J. 95 : 1957 S.G.R. 33, the Court held that the C-.P- & 
Bihar Disputes -Settlements Act is not invalid, as it was in pith and substance a law 
n respect of industrial and labour disputes and conservancy services rendered by 
the Municipality was an industry and the disputes between the Municipality and 
the' employees of the conservancy department was an Industrial Dispute within the 
-meaning of the Disputes Settlement Act. ,;

C. B. Aggarwala, for Appellan ts in' all the appeals. •
A. V. V. Shastri for Respondents 1 and 2 in all appeals.
H. R. Khanna, for Respondent No. 3 in C.A.'No. 144 of 1959.

, G-R. ------------- Appeals dismissed.
M—NR C



[Supreme Court.]
P. B. Gajendragadkar, K. Subba Rao Rohtas Sugar Mills v. Workmen.

and K, C. Das Gupta, JJ. C.A. Nos. 717-742 of 1957.
iith February, i960.

Industrial Disputes Act {XIV of 1947)—Unskilled workers.
In the Court’s opinion, for alleviating the distress of unskilled workmen in the 

sugar factories concerned, it would be better if their wage structure was raised, 
keeping an eye on the fact of their unemployment for a part of the off-season at 
least than to pay a retaining allowance for the entire off-season.

“ We have no doubt that such a claim will be sympathetically considered by 
the wage board, especially as the employers have, through their counsel, recognized 
before us the' reasonableness of their claim.”

A. B. TV. Sinha, for Appellants in all appeals.
L. K. Jha, for Respondents Nos. 1,4, 5, 7, 8, 10,14,15, 21, 24, 26 to 30. ■
P. K. Chatterjee, for Respondents Nos. 6, 9, 12, 17, 20, 22, 23, 25, 31 & 32.
L. K. Jha, for Intervener.
G.R. -------- ;— Order accordingly.

[Supreme Court.]
S. K. Das, A. K. Sark'ar Sm. Nag’endra Bala Mitra v.
and M. Hidayatullah, JJ. Sunil Chandra Roy.

12th February, i960. Gr. A. No. 170 of 1956.
Criminal Trial—Verdict of jury—Misdirection on question of law or fact in the charge 

to the jury.
By Majority.—Court could hot find any trace of a double standard, or of serious 

misdirection, on any question of law or fact in the charge to the jury. The verdict 
of not guilty, although by majority but accepted by the trial Court and upheld by 
the High Court should not be set aside. ,

Purshottamdas Tricumdas, for Appellants.
TV. C. Chatterjee and R. L. Anand, for Respondent.
A. C. Mitra, for. Respondent No. 2.
q ' ; _ . ' ------------- ‘ - Appeal dismissed.

[Supreme Court.]
S. K. Das, J. L. Kapur and C.I.T. Bombay, v

M. Hidayatullah, JJ. ‘ ' . . Chandulal Keshavlal <2? Co.
iqth February, i960. ' ’ ’ - G.A. No. 167 of 1958.

Income-tax Act {XI of 1922), section 10—Deductible allowance—Question of fact— 
Appellate Tribunal—Jurisdiction of—Interference.

It was a question of fact in each case whether any amount which was claimed 
' as a deductible allowance had been spent wholly and^exclusively for the purpose of 

the business of the assessee. The decision of such a question of feet was for the 
Income-tax Appellate Tribunal, and since'the Tribunal had arrived at such a 
conclusion, the finding could not be disturbed.

C. K. Daphtary, Solicitor-General of India, for Appellant.
TV. A. Palkiwala, for Respondent. :
G.R. . --------- :— , Appeal dismissed.

. [Supreme Court.]
P. B. Gajendragadkar, K. Subba Rao Tinnevelly-Tuticorin Elec. Supply Co. v,

’ and K. C. Das Gupta, JJ. Workmen.
22nd February, i960. . _ C.A. No. 23 of 1958

Industrial Disputes Act {XIV of 1947) —Electricity Act {IX of 1910)—Bonus—Full 
Bench formula.

“Just as the problem of wage structure has to be solved in the case of electricity 
concerns apart from the provisions of the Electricity Aci and in the light of the rele-



vant industrial principles, so must the problem of bonus be resolved in like manner. 
There is really no conflict between the Act and the principles of industrial adjudi
cation. In fact they cover different fields and their relevance and validity is beyond 
ques.tion in their respective fields

The Labour Appellate Tribunal was right in coming to the conclusion that the 
claim for bonus fry the workmen must be governed by the Full Bench formula. The 
amount paid by way of bonus was an expenditure admissible under the Indian 
Electricity Act.

A. V. V. Shastri, for Appellant.
T. S. Venkataraman, for Respondents.
G.R. ------------ Appeal dismissed.

[Supreme Court.]
B. P. Sinha, C.J., S. J. Imam, Balwant Singh v.
A. K. Sarkar, K. N. Wanchoo Lakshmmarayanan.

and J. C. Shah, JJ.
23rd February, i960. G.A. No. 411 of 1959.

Representation of People Act (XLIII of 1951)—Full particulars of corrupt practice— 
Necessity—Providing conveyance to voters—Corrupt practice.

Hiring of vehicles for procuring conveyance for voters to polling booth was a 
corrupt practice. Insistence upon full particulars of corrupt practices was undoub
tedly of paramount importance in the trial of an election petition and the appellate 
Court may be justified in setting aside the judgment of the Election Tribunal if 
it is satisfied that the absence of the full particulars had caused material prejudice. 
Therefore on merits of the case the Supreme Court upheld the decision of the High 
Court that the appellant had committed corrupt practice and declared his election 
void.

L. K. Jha with Rama Reddy, for Appellant.
G. S. Pathak with P. C. Aggarwala and R. Patnaik, for Respondent.

G.R.
[Supreme Court]

B. P. Sinha, C.J., S.J. Imam, 
A. K. Sarkar, K. N. Wanchoo and 

J. C. Shah, JJ.
24-th February, i960.

Appeal dismissed.

State of Madhya Pradesh v.
Moradhwaj Singh.

, C.A. Nos. 40-110 of 1955.

Vindhya Pradesh Abolition of Jagirs and Land Reforms Act, 1952, sections 22, 37 and 
clause 4 of the Schedule to the Act—Article 14 of the Constitution of India (1950)—Section 9 
of the Civil Procedure Code (V of 1908).

“ It was not possible to infer that the Vindhya Predesh Abolition of Jagirs and 
Land Reforms Act, 1952, was a colourable piece of legislation. Furthermore no 
discrimination could result from it.”'”

Clause 4 of the Schedule to the Vindhya Pradesh Abolition of Jagirs and Land 
Reforms Act, which provides for the method of computing compensation, could not 
be declared, in the circumstances, as depriving the jagirdars of their proprietary 
interest. “ It cannot be said that this clause provided for taking land from the 
jagirdars without paying any compensation.”

It was not proper for the Judicial Commissioner to ascribe motives to the 
legislature, such as by saying that “the provisions were made to create inconvenience 
to a class whom the legislature did not like.”

The Supreme Court held that sections 22 and 37 of the Act and clause (4) of 
the Schedule to the' Act yrere valid and constitutional,



26

C. K. Daphtary, Solicitor-General of India, for Appellants in C. As. Nos. 40 
to 109 of 1955 and for Respondent State in C.A. No. no of 1955.

K. B. Asthana, S. N. Andley and J. B. Dadachanji, for Respondents -and for 
Appellant in C.A. No. too. '

----------- Appeals 40 to 109 allowed and Appeal
No. no dismissed.

Mohd. Dastagir v. 
State of Madras. 

Cr. A. No. 137 of 1957.

* G.R. ------

[Supreme Court]
B. P. Sinha, C.J., S. J. Imam,
A. K. Sarkar, K. N. Wanchoo, and 

, J- C. Shah, JJ.
26th February, i960.

Constitution of India (1950), Articles 20 and 22—High Court’s power to interfere with 
the acquittal.

The facts of the present case did not show that the appellant was-compelled to 
produce the currency notes and there had not been any violation of the provisions. 
The reasons given by the trial Court for disbelieving the evidence of the Deputy 
Superintendent of Police were perverse and the High Court was fully justified in 
setting aside his decision.

C. B. Aggarwala, for Appellant. x
JR. Ganpathy Aiyar, for 1 Respondent.
G. K. Daphtary, Solicitor-General of India, for the Intervener.
G. R. ------------ Appeal dismissed.

[Supreme Court.]
B. P. Sinha, C.J., S. J. Imam and - Rabari Chela Jadav v.

J. C. Shah, JJ. .State of Bombay.
26th February, 1960. ‘ Cr. A. No. 14 of 1959.

Criminal Procedure Code {V of 1898), sections 421 and 422—Scope—High Court’s 
powers.

Under sections 421 and 422 of the Criminal Procedure Code the High Court 
is given powers to dismiss an appeal summarily, or alternatively to admit it and give 
notice to the parties and to the State. Where an appeal is not dismissed summarily 
then the High Court must proceed to hear the full appeal and it has no power to 
dismiss it summarily in part and hear the remaining issues.

“ The form of the order admitting the appeal in the instant case was invalid 
and the, appellant could have insisted that since the appeal had not been summarily 
dismissed, the High Court should hear his appeal on merits ”.

[The Supreme Co.urt itself examined the evidence in the case and held that the 
guilt of the accused has been established.]

P. K. Chatterjee, for Appellant.
H. J. Umrigar, for Respondent.
G.R. ------------ Appeal dismissed.

[Supreme Court.]
P. B. Gajendragadkar, K. SubbaRao Swadeshamitran v. Workmen.
and K C. Das Gupta JJ. C.A. No. 483 of 1958.

1st March, 1960.
Industrial Disputes Act (XIV of 1947)—Retrenchment formula—“ Last come first 

go —Unfair labour practice.
The employer was at liberty to keep in view the efficiency and trustworthy 

character of his employee at the time of effecting retrenchment but whenever the 
principle of “ last come, first go ” is'departed from, the employer must satisfy the 
tribunal that the departure was justified ; otherwise it would be open to the tribunal - 
to treat such retrenchment as an unfair labour practice and give relief to the worker.

M. C. Setalvad, Attorney-General of India with R. Ganapathy Iyer, for Appellants.
President, City Printing Press Workers’ Union, for Respondents.
G.R. ------------- Appeal dismissedm
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[Supreme Court.] .
P. B. Gajendragadkar, A. K. Sarkar Associated Cement Co. v. Workmen.

and K. C. Das Gupta, JJ. - C.A. No. 404 of 1958.
yd March, i960. -■ . '

Industrial Disputes Act (XIV of 1947), sections 18 and 19—Registered Trade Union’s 
right to terminate award—Union of minority—Right,

On a consideration of sections 18 and 19 (6) of the Industrial Disputes Act:
Held :—“A minority union of workers has a right to ask for termination of an 

award. If an industrial dispute can be raised by a minority of workmen or by a 
minority union why should it not be open to a minority of workmen or a minority 
union to terminate the award, which is passed on reference made at their instance ”.

M. C. Setalvad, Attorney-General of India, for Appellant.
Janardhan Sharma, for Respondent.
G.R.

Rajagopalan and 
Ramachandra Iyer, JJ. 
16th November, 1959.

Appeal dimissed.
Mir Mohd. Ali v. 

Commissioner of Income-tax, Madras. 
' R.G. No. 82 of 1956.

Income-tax Act {XI of 1922), section io (2) (vi) and section 10 (2) (vi) {a)—Depre
ciation admissible under—Diesel engine fitted to a motor vehicles in replacement of existing 
engines—Additional depreciation—If could be claimed—‘Machinery’—What is.

Words and Phrases—‘ Machinery ’—What is.
In the absence of a statutory definition the normal meaning of the word ‘ machi

nery 5 should be giyen to the expression in section 10 (2) (vi) of the Income-tax Act 
and the word must be given the same meaning in both the sub-sections, viz., section 
10 (2) (vi) and section 10 (2) (vi) (a). A diesel engine fitted to a motor vehicle is 
‘ machinery 5 within the meaning of the section; • Machinery does not cease to be 
so merely because it has to be used in conjunction with one or more machines nor 
does it cease to be machinery merely because it is installed as part of a manufacturing 
or industrial plant.

(1959) 37 I-T.R. 142, differed.
Hence an assessee is entitled to the claim of depreciation both under section 10 

(2) (vi) and section 10 (2) (vi) (a) of the Income-tax Act in cases where he has fitted 
diesel engines to his, motor vehicles in replacement of the existing engines and the 
fact' that the diesel engines were part of the motor vehicle is not relevant in deciding 
the claim for depreciation allowance. The diesel engines being ‘ machinery 5 the 
assessee will be entitled to claim the statutory allowance for depreciation.

S. Swaminathan, for Applicant.
C. S. Rama Rao Sahib, for Respondent.'
R.M. ' ------------ Answer accordingly.

Rajamannar, G.J., and Basheer Ahmed Sayeed, J. State v. B. G. P. Lorry Service.
16th November, 1959. W.A. No. 3 of 1957.

Workmen’s Compensation Act (VIII of 1923), section 8 (1)—Compensation for injury 
resulting in death of workman—Direction to deposit—Payment directly to the party claiming— 
If sufficient discharge of the liability.

Where the Commissioner for Workmen’s Compensation makes an order under 
the Workmen’s Compensation Act, directing an employer to deposit the compen
sation amount due in respect of an accident caused to a workman resulting in his 
death it is not a sufficient discharge of the liability of the employer if the compensa
tion is paid directly to any person. The reason is that the term ‘dependant’ under 
the Act includes several relations of the deceased workman, who may not strictly 
be heirs of the deceased under the personal law applicable to him, and the Commis
sioner is expected to safeguard the interests of all the dependants. Hence the-pay-
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ment of the compensation amount, directed to be deposited to the widow of the 
deceased workman, would not amount to a discharge of the liability of the employer 
and the Commissioner is entitled to take proceedings to recover the amount from 
the employer notwithstanding such payment.

The Additional Government Pleader {M. M. Ismail), for Appellant.
N. C. Raghavachari and V. Devarajan, for Respondent.
R.M. ------------ Appeal allowed.

Ramaswami and Ananthanarayanan, JJ. Kulanthaivelu v. Muthu Chellappa.
2$tk November, 1959. L.P.A. No. 58 of 1956.

Civil Procedure Code■ {V of 1908), Order 21, rule 4®—Execution—Attachment of 
moveable property—Decree of Court—If movable property.

A decree of Court cannot be included as a ‘ movable asset ’ for purposes of exe
cution under the Civil Procedure Code. The term ‘ movable property ’ for 
purposes of attachment in execution is used in relation to concrete movable goods 
and not in relation to intangible assets like 4 decree of Court.

R. Gopalaswami Ayyangar, for Appellant.
T. R. Srinivasan and R. Desikan, for Respondents.
R.M. ------------ Appeal allowed.

Rajagopalan and Ramachandra Iyer, JJ. Trustees, Port of Madras v. State.
27th November, 1959. S.A. No. 1106 of 1956.

Madras General Sales-tax Act {IX of 1939), section 2 (b) and section 18—Dealer- 
Port of Madras supplying water to ships calling at the port at stipulated rates—If a dealer within 
the meaning of the Act and if liable to sales-tax on the sale of water—Bar of suit—When appli
cable.

In supplying water to the ships that call at the Port of Madras the trustees 
are only discharging a statutory' duty imposed on them and are not carrying 
on any business with a view to make profit so as to make them a dealer 
within the meaning of section 2 (A) of the Madras General Sales-tax Act, 1939- 
The'1 bar of suit under section 18 of the Act will not apply to cases of recovery of 
amount illegally collected as sales-tax by the Authorities.

V. V. Raghavan and V. P. Raman, for Appellant.

The Government Pleader (K. Veeraswami) and G. Ramanujam, for Respondent.
r.M. ------------ . Appeal allowed.

Meenakshi Achi v. Nallappan Ghettiar.Subrahmanyam, J. 
\st December, 1959. C.M.P. No. 7462 of 1959. 

A.A.A.O. No. 36 of 1957.
Madras Agriculturists Relief Act {IV of 1938)—When applicable to debts incurred in 

former Pudukottai State.
In relation to a debt incurred in 193? iu the territory of the fonner Pudukottai 

State (since merged in Madras State), the debtor would not be entitled to the bene
fits of the Madras Agriculturists’ Relief Act, 193^1 unless he satisfies the requirements 
of the definition of* agriculturist5 according to the apparent tenor of the definition, 
i.e., he should not come within the exclusion of persons paying building tax in the 
specified areas within two years prior to 1st October, 1937- The period of two 
•years cannot be construed with reference to the date of merger of the State.

R. Desikan and R. Viswanathan, for Petitioner.
V. Rathnam, for Respondent.-

R.M: Petition dismissed.



Subrahmahyam, J. . Meenakshi Achi v. Nallakaruppan Gkettiai*.
ist December, 1959. A.A.A.O. No. 36 of 1957.

Madras Agriculturists’ Relief Act {IV of 1938), section 19 (2) and Madras Agriculturists’ 
Relief {Amendment) Act {XXIII of 1948), section 16—Combined effect of—Ex parte decree 
after the commencement of the Amending Act—If could be scaled down by independent 
application.

The principle of constructive res judicata has been expressly held to be inappli
cable to applications under section 19 (1) and (2) of the Madras Agriculturists’ 
Relief Act for scaling down of decrees and, an, application for such scaling down 
could be entertained at the stage of execution proceedings even though the relief 
was not asked for at the time of the decree. But where the relief was expressly asked 
for and refused on merits at the time of the hearing of the suit it could not be granted 
subsequently on an independent application. Even in a case where an express 
allegation is. made in the plaiiit that the debtor is not entided to the benefits of the 
Act and such allegation is not refuted by the defendant at that stage, it is open to 
defendant to apply under section 19 (1) or (2) of the Act to obtain the relief after 
the passing of the decree.

R. Viswanatkan, for Appellant.
S. Somasundaram and V. Ratnam, for Respondent.
R.M. ‘ . ------------ Appeal dismissed.

Ananthanarayanan,J. 
4th December, 1959.

■ Palaniappa Ghettiar v. Vairavan Ghettiar.
Appeal No. 243 of 1956.

Madras Buildings {Lease and Rent Control) Act {XXV of 1949), section 2 (1) {a)__
‘ Building.’—Lease of building and vacant site appurtenant—Lessee to erect further structure__
If lease of a building—‘ Appurtenant ’—Meaning of

Where a site is leased for the purpose of cinema theatre and it is established" 
that there has been such a structure on the property, whether erected by the lessor 
or lessee the mere fact that the parties contemplated that further necessary structure 
should be put up would not take away the subject of the lease from the definition 
of building in section.2 (1) {a) ,'of the Act.

The word ‘ appurtenant ’ includes all structures or property abetting or ad
jacent to the main tenement or property, which are proper and necessary for its 
due enjoyment. "

. K. S. Desikan and K. Raman, for Appellants.
K. S. Ramamurthi, R. M. Seshadri, K. G. Kdnnabiran and K, Sarvabhauman, for Res* 

pondeht. - 5
R.M.

Rajagopala Ayyangar, J.
11th December, 1959.

; Orders accordingly.
Purasawalkam Hindu, etc., Nidhi v. Thirugnanam.

W.P. No. 702 of 1959.
Madras Shops and Establishments Act {XXXVI of 1947), section 41 (1)__Scope and

nature of an enquiry runder.
Master and Servant—Employee of a limited company also, being a shareholder—If could 

claim greater privilege than an employee. • J
A paid employee of a company, who happens to be a share-holder also of the 

company,-cannot enjoy any higher rights than as a paid employee of any individual 
proprietor nor can'he claim a larger liberty of action than employees who are not 
shareholders. The service rules of a company may make special provisions pre
cluding employees from carrying on an agitation as shareholders. But the absence 
of such provision does not enlarge the employees’ freedom of action or entitle them 
to commit acts which are inconsistent with their conduct as employees. "

The scope of an enquiry under section4i (1) of the Madras Shops and Establish
ments Act is determined by the charges made. Where the charges as framed are

O
i



hot made out, but In the course of the inquiry it is found that the employee is guilty 
of some other charge, a fresh charge should be made and another inquiry held. Any 
dismissal of any employee without such further enquiry will be contrary to section 
41 (1) of the Act. Similar will be the position in case of an inquiry under section 41 
(2) of the Act before the Appellate Authority. The quantum of punishment to be 
inflicted is however for the management to decide and not for the appellate authority:

The Advocate-General {V. K. Thiruvenkatachari), V. V. Raghavan and V. Srini- 
vasan, for Petitioner.

K; V. Sankaran and S. Ramaswami, for Respondent.
jyp _______ Petition dismissed.

Rajagopalan and Ramachandra Iyer, JJ. Abdul Subhan and Go v. State.
1 st December, 1959. W.P. No. 400 of 1957-

Madras General Sales-tax (Turnover and Assessment) Rules, 1939, Rule 16, as amended 
in 1955—If invalid as opposed to Article 304 of the Constitution of India (i950)-

Constitution of India (1950), Articles 301 and 304—Scope of- Discriminatory taxation 
—When prohibited.

Rule 16 of the Madras General Sales-tax (Turnover and Assessment) Rules as 
re-enacted in L955 under G.O. (P.) No. 2733) Rev., dated 3rd September,. i955> 
■does not contravene Article, 304 (a) of the Constitution of India and is valid.

■ Article 304 (a) of the Constitution of India which prohibits discriminatory taxa
tion could not be construed in such a manner which will have the effect of nullifying 
the freedom of inter-State trade guaranteed under Article 301 of the Constitution 
of India. Article 304 (1) contemplates a ban on all heads where discriminatory 
taxation is possible as otherwise the freedom of inter-State trade guaranteed under 
Article 301 could be fettered by taxation. Having regard to the object of the two 
articles in the Constitution no discriminatory power of taxation is vested in any State 
oh goods imported from the other States either at the point of import or at any 
subsequent stage. No State could levy tax on goods, having its origin in a 
different State, at any stage of its existence in the former State so as to discri- 

'mihate it from goods of similar kind manufactured or produced therein.
T. S. Krishnamurthi Ayyar, for Petitioner.
The Advocate-General (F. K. Tiruvenkatachari) and The Additional Govern

ment Pleader {M. M. Ismail), for Respondent.
----------- Petition'dismissed.

Raiamannar, C.J. and Basheer Ahmed Sayeed, J. Kanniah v. Radhakrishnamma
18th December, 1959. W.A. Nos. 138 to 142 of 1959

Letters Patent {Madras), clause 15—Appeal against an order refusing or allowing 
a writ—Order stating that the inferior tribunal might dispose of the matter afresh—If final 
order—If appealable. '

It is now well settled that an-appeal lies to a Bench'of the High Court under 
clause 15 of the Letters Patent, Madras, against an order of a single Judge of the 
High Court issuing or refusing to issue a writ of certiorari, etc. The: mere fact that 
the order states that the inferior tribunal is free to dispose, of the matter afresh 
according to law does not make the order any the less final so as. to bar an appeal. 
Such an order in proceedings under Article 226 of.the Constitution cannot be 
equated to an order of remand, which is not appealable under clause 15 of the 

■Letters Patent. . ■ ' ■
S. Mohan Kumaramangalam' and A. R. Ramanathan, for Appellant.
V. Ratnam, The Additional Government Pleader (M. M. Ismail), R. M. Seshadri, 

j\r G. . Krishna 'Ayyangar and T. Chengalvarayan, for Respondents.
R.M. ■---- ------- Appeal allowed•



[Supreme Court.]’ - ' ' , ' >c ’’ ? ' f'u'' V ’ '
' S. K. Das, J. L. Kapur and . ' 1 ’ 1 ' G.I/T. Bombay, v.

’ M. Hidayatullah, JJ. ’ ; Chandulal Keshavlal & Co.
iyth February, i960. , , G.A. No. 167 of 1958.

, Income-tax Act {XI of 1922), section 10—Deductible'allowance—Question of fact—■ 
Appellate Tribunal—Jurisdiction of—Interference:

It was a question-of fact in each case whether any amount which was claimed 
as a deductible allowance had been spent wholly,and exclusively for. the purpose of 
the business of the assessee. The. decision of such a question of fact was for the 
Income-tax Appellate'Tribuhar and since the Tribunal had arrived at such a 
conclusion, the finding could not be disturbed.

C. K. Daphtary, Solicitor*General of India, for Appellant.
JV. A. PaMwala, for Respondent.
G.R. Appeal dismissed.

[Supreme Court.]
B. P. Sinha, C.J., S.J. Imam, . . State of Madhya Pradesh v.

A. K. Sarkar, K. JV. Wanchoo and ' ' Moradhwaj Singh,
J. C.Shah,JJ. G.A. Nos. 40-110 of 1955.

‘24th February, 1960. , ^
, .. Vindhya Pradesh Abolition of Jagirs and Land Reforms Act, 1952, sections 22, 37 and
clause ^ of the Schedule to the Act—Article 14 of the Constitution of India (1950)—Section 9 
of the Civil Procedure Code {V of 1908). V - .

“ It was not possible to infer that the Vindhya Predesh Abolition of Jagirs and 
Land Reforms Act, 1952, was a colourable piece of legislation. Furthermore no 
discrimination could result from it.”

Clause 4 of the Schedule to the Vindhya Pradesh Abolition of Jagirs and Land 
Reforms Act, which provides for the method of computing compensation, could not 
be declared, in the circumstances, as depriving the jagirdars of their proprietary 
interest. “ It cannot be said that this clause provided for taking land from the 
jagirdars without paying any compensation.”

It was not proper for the Judicial Commissioner to ascribe motives to the 
legislature, such as by saying that “the provisions were made to create inconvenience 
to a class whom the legislature did not like.”

The Supreme Court held that sections 22 and 37 of the Act and clause (4) of 
the Schedule to the Act were valid and constitutional.

C. K. Daphtary, Solicitor-General of India, for Appellants in G. As. Nos. 40 
to 109 of 1955 and for Respondent State in C.A. No. no of 1955.

K. B. Asthana, S. JV. Andley and J. B. Dadachanji, for Respondents and for 
Appellant in C.A. No. 100.

G.R. ------------ Appeals 40 to 109 allowed and Appeal
No. no dismissed.

[Supreme Court.]
B. P. Sinha, C.J., S. J. Imam, A. K. Sarkar, Parbani Transport Co-operative

K. JV. Wanchoo and J. C. Shah, JJ. Society Ltd. v. R. T. A., Aurangabad. 
. . *]th March, i960. Writ Petition No. no of 1959.

Motor Vehicles Act {IV of 1939), Chapter IV—Right of State Government to obtain 
permit—Section 47 (ij—Article 14 ofthe Constitution of India (1950).

The State of Bombay was competent and entitled to apply for permits under 
Chapter: IV qf the Motor Vehicles Act of 1939 and there was “ nothing in bur law 
.to prevent the Government from: entering into a business in competition lyith private
citizens ”. ,:V '.j ;uL..:.y J : • - . , ,, ;

M—NRC
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As regards the Proviso in section 47 (1) of the Motor Vehicles Act under which, 
other things being equal, a Co-operative Society is entitled to preference over 
individual owners in the matter of grant of a permit, it was held that the Proviso 
was not concerned with stating “ who can apply for permits.”

It was held that the Regional Transport Authority while disposing of appli
cations for permits was acting as a quasi-judicial body and if it had made a mistake 
in its decision, the proper remedy for the petitioners was to appeal to the higher 
body.' They could not in this regard rcomplain of a breach of Article 14.

B. L. R. Aiyangar, for Petitioner.
M. C. Setalvad, Attorney-General of India, for Respondents.
G.R. Petition dismissed.

[Supreme Court.]
P. B. Gajendragadkar and K. N. Wanchoo, JJ. U. P. Electricity Supply-Co., Ltd.

8th March, i960. r v. Its Workmen.
C.A. No. 481 of 1958.

Industrial Disputes Act (XIV of 1947)—Tribunal’s jurisdiction to go beyond terms of 
reference. ■ ■ ’

The Tribunal had gone beyond its terms of reference in,deciding that the work
men were the employees of the Company rather.than that of the contractors. . There 
was no relationship of employer and employee between the company and these 
workmen. Under the terms of reference of dispute the Tribunal had no jurisdiction 
to decide the present question for such a question was not referred to it.

M. G. Setalvad, Attorney-General of India, for Appellant.
A. D. Mathur, for Respondent.
G.R. - Appeal allowed.

[Supreme Court.]
P. B, Gajendragadkar and K. JV. Wanchoo, JJ. Vishnu Sugar Mills v. Its Workmen.

9th March, i960. ' G.A. No. 402 of 1958.
Industrial Disputes Act (XIV of 1947)—“ Controlled industry ’’. defined.
No industry could be treated as a controlled industry for the purposes of the 

Industrial Disputes Act only because it was included in the schedule attached to the 
Development Act. It was held that in order that the Central Government may be 
an appropriate Government the industry concerned must have been specified as 
such by the Central Government. In this case there was no such notification.

Sukumar Ghosh, for Appellant.
M. K. Ramamurthi, for Respondent.
S. P. Verma, for Intervemer.
G.R, Appeal allowed.

[Supreme Court.] *
P. B. Gajendragadkar, K. Subba Rao and K. C. Messrs. Pierce Leslie and Go.,

Das Gupta, JJ. Ltd. v. Their Workmen.
9th March, i960. C.A. Nos. 209 & 1987200 of, 1958.

Industrial Disputes Act (XIV of 1957)—Bonus.'
Iii view of the nature of business handled by the appellants in various fields it 

was not necessary to allow a higher return. It was'held that 6 per cent return on 
the capital is allowed only, ‘when the risk involved in the business is higher-’. 
Less than 6 per cent, is allowed when there is no unusual risk. --
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The tribunal had committed certain errors in its approach to the issues involved 

in the proceedings. Taking into consideration these errors thg Court allowed only" 
three months’ basic wages as bonus in addition to the bonus already declared^ 
The Court reduced the employees’ bonus to basic wages for six months as against 
the basic wages for eight months as awarded by the industrial tribunal. ■

Messrs, G. B. Pai and Sardar Bahadur, for Appellants.
A. V. V. Shastri, for Respondent.
G.R. Appeal partly allowed*

[Supreme Court.] •
S. K. Das, A. K. Sarkar and M. Hidayatullah, JJ.

10th March, i960. '
Rashtriya Mill Mazdoor 

Sahgh 0. Apollo Mills- 
G.A. No. 419 of 1956.

Bombay Electricity {Special Powers)■ Act {XX of 194.6), sections 6-A {i), (n)— 
Bombay Industrial Relations Act, section 40 read with Standing Orders Nos. 16 and 17.

Section n of the Bombay Electricity (Special Powers) Act, 1946, did hot bar ai 
reference to the. Industrial Court. .The Court was. of the opinion that the Appellate- 
Tribunal had jurisdiction to interfere' with the orders ofthe lower Court because 
“ in the present case a substantial question of law was involved.”

Dealing with the Standing Orders Nos. 16 and 17, read with section 40 of the 
Bombay Industrial Relations Act, it was held that the (question raised in the present 
matter was quite different and was not covered by the Standing Orders.

The Court rejected the respondents’ contention that the Industrial Court had' 
not “ rightiy applied the principle of social justice.”

N. C. Chatterjee, for Appellants. ' ' ' : ’

R. J. Kolah, for Respondent. - •

G.R. Appeal allowed*

[Supreme Court.] •
P. B. Gajendragadkar and K. N. Wanchoo, JJ. • Delhi Cloth and General Mill 

10th March, i960. " Go., Ltd. v. KushaTBhan.
■ ^ G.A. No. 88 qf 1959.

Industrial Disputes Act ( XIV of 1947), section 33 (2):—Scope.
In the event of the criminal charges being of a grave nature, it would be advisable 

for the employer to await the decision of the criminal Court, “so that the defence of 
the employee in the criminal case may not be prejudiced.”

The present case, however, was held to be of a simple nature in which it was. 
not necessary to wait. It was held that the procedure adopted by the appellants did 
not violate the principles of natural justice. “ We are of the opinion that this was a 
case in which the tribunal patently erred in not granting the approval under .section. 
33 (2) of the Industrial Disputes Act.” .

M. C. Setdlvad, Attorney-General of India; fdf Appellant;

JanardhanSharma, for Respondent.

G.R. Appeal allowed.
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JT. C. Das Gupta and J. C. Shah, JJ.
[Supreme Court.]

nth March, ig6o.
Pramatha Nath Mukherjee o.

The State of W. B. 
Cr. A. No. 116 of 1958.

Criminal Procedure Code (V of 1898), Chapters 20 and 21 and Penal Code {XLV of 
i860), sections 332 and 323—Scope. ■ . .

The order of discharge under section 251-A (2) of the Criminal Procedure Code 
would primarily relate to the offences triable under Chapter 21 of the Code., But 
Such an order did not affect in any way the position about the charges of offences 
triable under Chapter 20, Criminal Procedure Code. It was held that when taking 
cognizance of an offence under section 190 (1) (b), Criminal Procedure Code, the 
magistrate could also take cognizance of a minor offence. Consequently even after 
the order cf discharge was made in respect of the offence under section 332, Penal 
Code, the minor offence under section 323, Penal Code, remained for trial.

K. R. Chaudhary and K. R. Sharma, for Appellant.
B. Sen' and P. JC. Bose, for Respondent.
G-R- ----------- Appeal dismissed.

[Supreme Court.] .
B, P. Sinha, C.J., S. K. Das, P. B. Gajendragadkar, The Union of India, In re.

A. K. Sarkar, K. Subba Rao, M. Hidayatullah, Special Reference No. 1 of iqkq.
K. C. Das Gupta and J. G. Shah, JJ. . •

14-th March, i960.
- Constitution of India (1950), Articles 3, 143 (1) and 368 Scope.

Even if Article 3 (G) of the Constitution was given the widest interpretation, it 
would be difficult to accept the argument that it covered a case of cession of a part 
of national territory in favour of a foreign State. This Article, related to a case in 
which the area of a State was diminished by taking away a part of it, but at the same 
time, adding it to some other State and increasing its area. The part of area taken 
away from a State could also be dealt with in any other mariner according to the 
provisions of the Constitution. In fact it continued to remain a part of Indian terri
tory and did not cede from it to a foreign State. “ We have no hesitation in 
holding that the power to cede national territory cannot be read in Article 3 (G) 
by implication.

Parliament, acting under Article 368 of the Constitution, could make a law to 
give effect to and implement the agreement in question covering the cession of a 
part of Berubari Union (No. 12) as well as some of the Gooch-Behar enclaves, which 
by exchange were to be given to Pakistan. “ If such a law is passed, then Parlia
ment may be competent to make a law under the amended Article 3 to implement 
the agreement in question. On the other hand, if the necessary law is passed under 
Article 368 itself, that alone would be sufficient to implement the agreement.”

M. C. Setalvad, for Party No. 1, Union of India.
S. M. Bose, Advocate-General, West Bengal, for Party No. 2, State of West 

Bengal.
jV. C.‘ Chatterjee, U. M. Trivedi, D. R. Prem, Veda Vyas, A. P. Chatterjee, 

Janardhan Sharma, T. Rajan and Ganpai Rai, for parties Nos. 4 to 6, 9 to 13 and 17.
C. B. Agganvala and A. G. Ratnaparkhi, for parties Nos, 14 to 16.
Not represented : Parties Nos. 3, 7 and 8.
G.R. The Court answered the Reference 

on the above-mentioned lines.
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[Supreme Court.] - ■
P. B. Gajendragadkar and K. N. Wanchoo, JJ. ' ■ Godavari Sugar Mills Ltd.- v±
» 15th March, i960. Dj K. Worlikar'

- • - - ' C.A. No. 425 of 1958.
Bombay Industrial Relations Act, sections 2 (4), 42 (4) and 78 (1)—Meaning of 

‘‘not the sugar industry as such but the manufacture of sugar and its by products.”
The notification had deliberately adopted a different phraseology and had 

brought within the purview of the Act, “not the sugar industry as such but the manu
facture of sugar and its by-products.” It .was difficult to see how the respondent, 
“ who is an employee in the head office at Bombay can claim the benefit of this noti
fication. .. .The fact that the machinery required at the factories is received at the 
head office and has to be forwarded to the respective factories cannot in our opinion, 
assist the respondent in contending that the head office itself and all the employees 
•engaged in it fall within the note to the notification.”-

M. C. Setalvad, Attorney-General of-India, for Appellant.
M. S. K. Shastri, for Respondent.
G.R. ----------- Appeal allowed.
[Supreme Court.] .....

B. P. Sinha, C.J., S. J.jmam, A. K. Sarkar, Sarwarlal v. State of Andhra
• K. C. Das Gupta and J. C. Shah, JJ. , , Pradesh.

. 16th March, i960.-. • G.A. Nos. 392/56 & 686/57.
Hyderabad Abolition of Jagirs. Regulation dated 10th August,. 1949—If colourable arid 

fraudulent exercise of legislative power. . , , ,
The Hyderabad Abolition of jagirs Regulation .(1949) did not amount to 

^colourable and, fraudulent exercise of legislative powers, the reason being that in spite 
of the firman vesting the military, authorities,-with administrative powers, “it was 
open to the Nizam to issue orders or regulations contrary, to those which, were issued 
by .the military, Government and also to withdraw his authority. The powers of the 
Nizam were not restricted by, any. constitutional provisions and the delegation of 
authority, which was otherwise unrestricted, could not be declared invalid on the 
ground th^t “[he. enactment is in colourable,,exercise of the authority”. ,, , \ ;

■ It was further held:-that on January 26, 1950,'when the Constitution was 
■enforced, the appellants had no rights in the jagirs and could hot .'therefore, “claim a 
■writ for the restoration-of the possession of land, on to them”,

S. P. Verna, S, Mohd. and S. -R. Bprgookar, for Appellants in both the Appeals;
A: V. V. Shastri,, T. V.R. Tatacharya and T. M. Sen, for Respondents in both the' 

Appeals. f-
• G.R., :------- ~ Both the appeals dismissed.

, [Supreme Court.] ,■ - -
S. J. Imam, K. N. Wanchoo and . Jai Krishnadas Manohardas Desai v.

J. G. Shah, JJ. ■ ■ The State of Bombay.
16th-March, i960. • - Gr.A. No. 159 of 1957;

. Penal Code [XLV of i860), section 409 read with section 34—Scope.
' The conviction under section 409, Penal Code, could be recorded even when the 

-explanation given by the accused about the disappearance of property was untrue. 
The contention about the matter being of civil nature was also negatived in view of 
the fact that the explanations, offered were false. It was further held that there was 

■sufficient evidence about both the appellants having the common intention of mis
appropriating the cloth. Conviction was, therefore, maintained.

Proshotam Trikumdas, for-Appellant No. .1.
Nemo, for Appellant No. 2. .

; H. J. Umrigar, for Respondent. .
G.R.; - - ----------- • Appeal dismissed.
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[Supreme Court.]
P. B. Gajendragadkar and K. N. Wanchoo, JJ. Bharatkhand Textile Mfg. Go. Ltd.
’ ijthMarch, i960. b.Textile Labour Association, Bhadra,

G.A.'No. 1 of 1959.
Industrial Disputes Act (XIV of 1947)—Gratuity for workmen—Employees’ Provident 

Funds Act, 1952.
The statutory provision for provident fund under the Employees’ Provident 

Funds Act was not a bar to the present claim for a gratuity scheme. Out of 65 mills, 
45 had accepted the award. “ There was no justification why an important 
textile centre like Ahmedabad should nbi have a gratuity scheme, when the needs 
of the labour require it and the industry can afford it.” We are satisfied “ that the 
scheme framed by the Industrial Court does not suffer from any infirmities as 
alleged by the appellants.”

M. C. Setalvad, Attorney-General of India, for Appellant.
C. K. Daphtary, Solicitor-General of India, for Respondent.
G.R. '----------- Appeal dismissed.

Rajamannar, G.J., and Gopala Menon r.
Ganapatia Pillai, J. Srinivasa Varadachariar.
1st September, 1959- O.S.A. No. 104 of 1955.

Usurious Loans Act {X of 1918) and Usurious Loans (.Madras Amendment) Act {VIII 
of 1937), section 3—Scope of.

To decide whether the interest provided in any loan transaction is excessive 
the Court is governed entirely by the considerations expressly mentioned in section 
3 (2) {a) to (c) of the Usurious Loans Act, 1918 as amended by Madras Amendment 
Act, 1937. It is not open to the Court to hold that interest is excessive on consi
derations which are unrelated to the circumstances mentioned in the said provisions. 
Nor is it possible to lay down an absolute maximum rate of interest beyond which 
interest would be excessive within the meaning of the Usurious Loans Act. In 
deciding whether the interest charged is excessive, several factors have to be taken 
into consideration and it will be in direct contravention of section 3 (2) (a) to (c) 
of the Act to ignore such factors and to lay down a general rule that any interest 
above a specific rate will be excessive. Nor could it be said as a rule that compound 
interest is per se usurious.

But when once the Court finds that having regard to all the circumstances men
tioned in the section the interest is excessive, the Court must presume that the tran
saction was substantially unfair, though such presumption could be rebutted.

T. C. Raghavan, for Appellant.
C. Srinivasachari, T. V. Balakrishnan, C. R. Rajagopalachariar, S. Amudachari, 

V. S. Rangachari, N. Panchapakesa Ayyar and R. Sundaralingam, for Respondents.
R.M. ----------- Orders accordingly,

Rajagopala Ayyangar, J. Tea Estate India (Private) Ltd. v
’ ath December, 19^9. , Labour Court, Coimbatore.

? W.P. No. 552 of 1959.
Industrial Disputes—Violation of Standing Orders in terminating the . service of an

emplryee_If entitles the worker to get reinstated—Jurisdiction of an industrial tribunal—
Scope of.

Reinstatement is no doubt a relief which is within the jurisdiction of an 
industrial tribunal to order and it is within the discretion of that tribunal to award 
such a relief. But when the exercise of that discretion is so unreasonable as to be 
termed perverse it could be interfered with by the Court under Article 226 of the 
Constitution;

In deciding whether reinstatement should be ordered in a case where there has 
been a breach of the terms of contract of employment, as embodied in the .Standing
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Orders, the degree of culpability of the employer should be taken into'considera
tion. Where -under the Standing Orders an employer was entitled to terminate 
the services of a probationer after giving the specified notice,-the mere fact that the 
termination of the service has been a day earlier than the required notice period does, 
not' by itself entitle a worker -to the relief of reinstatement. - -

\Messrs. King and Partridge, for Petitioner.
R. Ramasubba Ayyar, A. D. Sitaraman and B. R. Dolia, for Respondents.
R-M. ----------- ' Rule absolute*

Rajamannar, C.J., and Addl. Dt. Panchayat Officer o.
Basheer Ahmed Sayeed,J. ' Venkatarama Iyer.

18th December, 1959. W.A. No. 77 of 1959.
Madras Village Panchayats Act (X of 1950), sections 4 (3), 10 (2), 20, 21 and 25 (3) 

—Rules relating to election of President of Panchayat—Rule 2 (2) (1) (a) and (3) (a)— 
Scope and effect—Temporary President—Powers of

Words and Phrases—Vacancy.
A Panchayat constituted under the Madras Village Panchayats Act, 1950, is 

a body corporate having perpetual succession under section 4 (3) of the Act and hence, 
the body corporate will continue notwithstanding casual vacancies. When the term 
of office of one set of members expires by efflux of time, the Panchayat as such is not 
dissolved but only new members come in as a result of new elections. Section 10(2) 
which provides for anticipatory elections is intended -to avoid administrative in
convenience. Even section 20 which provides that there shall be a president and 
vice-president for every panchayat implies that a panchayat first exists. Hence 
there is no warrant for holding that without a president or vice-president there 
can be no panchayat having legal existence.

Read in this content of the provisions of the Act, rule 2 (2) and (3) of the Rules 
relating to election of president of a panchayat would apply to all vacancies in the 
office of the president whether they are casual or whether they arc ordinary arising 
by efflux of time.

A temporary president appointed under the Act could preside over the meeting-, 
under section 25 (3) of the. Act, which is a comprehensive provision to deal with 
every class of contingency in which neither the president nor the vice-president is 
available, whether due to incapacity or . due to vacancy.

(1957) 2, A.W.R. 187, distinguished.
Vacancy means the state of being not filled or occupied which may arise by

death, efflux of time, resignation .or removal and an office newly created is ipso fact* 
vacant at creation. , . .

.The Advocate-General (V. K. Tiruvenkatachari) and the Additional Govern
ment Pleader {M. M. Ismail), for Appellant.

S. Mohan Kumaramangalam, K. Hariharan, K. Veeraswamy and T. R. Manx for - 
Respondents. ’

’R.M. Appeal allowed_
Rajagopalan and Ramachandra Iyer,JJ. , William Jacks & Co., Ltd ’»

22nd December, 1959. State of Madras”"
T.R.G. No. 124 of 1957 - -

Madras General Sales-tax Act {IX 0/1939), section 3 (2) (to)-,Electrical goods— 
Lathes—If electrical goods—Test.

While it is neither possible nor desirable to catalogue an exhaustive list of whafr 
would constitute 1 electrical goods 5 within the meaning of section 3 (2) (viii) of the 
Madras General Sales-tax Act, 1939, it is rather difficult to hold that a lathe by itself ■ 
even though driven by electrical energy, will come within the scope of the expression 
1 electrical goods ’ to warrant the additional tax under the Act.

Mjs. King and Palrldge for Petitioners. - •
The Government Pleader {K. Veeraswami) for Respondent. .

Petition allowed„
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Rajamannar, C:J. Parthasarathi v. Swaminathan.
z$rd December, 1959. ‘ , C.R.P. No. 443 of 1959.

Madras Cultivating Tenants {.Payment of Fair Rent) Act {XXIV .of 1956), section 14 
(1)—Benefits under—Joint family owning land above the. statutory limit.—If each member 
of the family disentitled to the benefit of the section.

Where a family consisting of a number of coparceners owns land, the extent 
of which is above the statutory limit, it does not mean that each coparcener 'can 
be held to own the entire extent so as to disentitle him from the benefit of section 
14 (1) of the Madras Cultivating Tenants (Fixation of Fair. Rent) Act, 1956.

K. S. Desikan and K. Raman, for Petitioner. '■
Respondent not represented,
R.M. • ------------ Petition allowed.

Rajagopalan and Ramachandra Iyer, JJ. Muniammal v. Income-tax Officer,.
6th January, i960. Salem.

W.P. No. 753 of 1958.
Income-tax Act {XI of 1922), section 54.—Scope of—Certified copies of Income-tax 

returns required by contesting heirs of a deceased assessee—When could be granted.
Subject to the exception recognised in section 54 (3) of the Income-tax Act, the 

prohibition against disclosure of the statements made by an assessee is absolute and is 
intended for the benefit of the assessee. The assessee may, if he so chooses, waive the 
privilege conferred and there is nothing prohibiting an assessee from producing 
his return in any Court. An assessee is entitled, to inspect and obtain copies of his 
own returns and persons on whose behalf -returns are- submitted, ■ as .in case of 
-partnerships or Hindu undivided family, would also, be entitled to inspect and obtain 
•copies of such returns. .. ■

But this rule will not apply to the case of legal representatives of a deceased 
assessee. Where an assessee dies-leaving more Than one legal' representative, the 
estate of the deceased will be represented by all of them and as such all of them should 
■concur in applying for inspection dr certified copies of the statements made by-the 
assessee to the Income-tax Officer. No such inspection or copy could be given at 
the instance of one of them alone. -Nor could it-be said that there is any vested 
right in any legal representative to inspect the document as the right of inspection 
is only a privilege conferred on the assessee personally and it is hot a transferable 
•orjTieritable right.

K. Srinivasan, R.. Narayanan and A. Devdnathan, for Petitioner. ■•
C. S. Rama Rao Sahib, John & Row. and S. K'. Damodaram, for Respondents.
R.M. ‘ —;-------- . , ' Rule absolute.

Ramachandra lyert J, . Karuppannan v.
12th January, 1.960. Cauvery Sugars and Chemicals Ltd.

S.R. Nos. 33341 to 33383 of 1959.
Madras Cultivating.' Tenants {Payment of Fair Rent Act) {XXIV of 1956), section 11 

and rule 11—Revision to High Court from an order of the rent tribunal—Limitation for-— 
How computed: ;

The date from which the .time for- filing a revision petition to the High Court, 
from an order of the rent tribunal under section 11 of the Madras Cultivating 
Tenants (Payment of Fair Rent Act, 1956, should be computed would be the date of 
•communication of the order to the concerned party and not the date of the order 
itself. Under rule 11 of the Rules,framed under the Act every order of the tribunal 
•should be served on the parties or the legal practitioner appearing for them. Hence 
no question of any tim? taken for applying for copies of orders arises in such cases.

V. P. Raman for Petitioners. ■ _
R.M. - ' - ’ -—1—-— - Answer'accordingly.
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Ganapatia Pillai, J.. - Rukmini Ammal v. Krishnamoorthy Ayyar _
-12th January, i960. S.A. No. 1623 of 1959*

Hindu Succession Act (XXX of 1956);—Applicability .of.
The Hindu Succession Act, 1956, gives a hew fight to a daughter to claim a 

share in her father’s property and that right can operate only from the date when the 
Act came into force. Where property belonging to the. father was sold in execution 
of a decree against him prior to the coming into force of the Act the mere fact that 
a suit questioning the sale was pending and was finally disposed of only after the 
coming into force of the Act could not give the daughter any right to share in 
such property. As the right of the daughter to claim a share in the property came 
into existence only after the sale has taken place she is not competent to question 
the sale either.

R. Sundaralingam and S. Shanmugham, for Appellant.
R. M. ---------- - Appeal dismissed.

Jagadisan, J. Sankaralinga Konar v. Venkatachala Konar.
28th January, i960. G.R.P. No. 542 of 1959.

Madras Indebted Agriculturists (Repayment of Debts) Act (I of 1955), sections 4 and' 7 
- —Effect on decrees.

By reason of section 4 of the Madras Indebted Agriculturists (Repayment of 
.Debts) Act, 1955 a decree amount due by an agriculturist is payable only in instal- 
.ments and by force of that statute the decree becomes, an instalment. decree and 
limitation has to be computed accordingly. Ah instalment decree does not neces
sarily mean only a decree which ex facie makes, a provision for its payment in 
instalments.

S. V. Rama Ayyangar, for Petitioner.
K. V. Rajagopalan, for Respondent. ;
R. M. ----------- Petition allowed.

Rajagopalan, J. Appaji v. Municipal Council, Ootacarhund.
28th January, i960; . - W.P. No. 1041 of 1959 .

Madras District Muncipalities Act (V of iQ2o),section 203—Application for license 
to construct a building—Refusal on the ground that the land .is likely to be required by ike 
Municipality—If valid.' ...

The jurisdiction of the licensing authority under the -Madras District Munici 
palities Act to refuse a license .for construction- of a building is strictly controlled by 
section 203 of the Madras District Municipalities Act which specifically enacts the 
grounds bh which alone . a license could ;be .refused., The fact that the land in 
question is likely to be required by the Municipality and that there is a proposal- to 
acquire the land is not a ground on which the. licence asked for can be refused.

S. K. Ahmed Meeran and M.-Khoja Mbhid'een, for Petitioner. .
V.' Tyagarajan and V.' Veerdraghavari, for'Respondent.
R.M. .----------- ' Petition allowed.

‘Raniaswami, J. Subbiah Pillai, In re~
- 10th February, i960. " Crl. Rev. G. No. 750 of 1959-

- 1 (Grl. Rev. P; No. 731 of 19591.)
Prevention of Food'Adulteration Act (XXXVII of 1954) sections 7 and i Liability 

■' of servant—When arises. , * ,
‘ " The penal provision of se'c.tion 7 of the Prevention of Food Adulteration Act,,

1954, cannot apply to a servant who sells adulterated food oh behalf of his master 
unless he sells the same for' his own benefit.- -Such a servant could, however, be- 

■ held liable for abetment-of the offence'on proof of guilty knowledge express or 
. implied. • ■ ' 1

i:'' C„ K. Venkataharasimhdn and K. S.:Padmdndbhdn,’tor -Petitioner. • !
, The Public Prosecutor (P..S. Kailasam), for the State. ,

R.M. . ... —-------- s , j, f Conviction set aside-
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Rajagopalan, J. Devey & Sons v. Additional Commissioner
12th February, i960. for Workmen’s Compensation, Madras,

W.P. No. 1042 of 1959.
Madras Shops and Establishments Act {XXXVI of 1947), section 41 (2)—Jurisdiction 

of appellate authority under.
The jurisdiction of the appellate authority under, section 41 (2) of the Madras 

Shops and Establishments Act is not limited or confined by the express allegations 
contained in the written application presented to him and merely because the 
application stated that the employee was dismissed without reasonable cause the 
.appellate authority is not barred, from investigating whether the dismissal, on the 
charges of misconduct was justified, or not. The appellate authority is entitled to 
take further evidence himself and is not confined to the evidence recorded by the 
management .at the inquiry held by them. It is open to the authority to review 
that evidence and come to his own conclusion even at variance with the conclusion 
arrived at by the management, though the findings recorded by the management 
cannot be lightly ■ brushed aside. ,

M. R. Narayanaswami and N. Kannan, for Petitioner.
B.Lakshminarayana Reddy, for Respondent.
R.M. ----------- Petition dismissed.

■Basheer Ahmed Sayeed and Subrahmanyam, JJ. Thimvengadam 0. Chelliah.
17th February, iq6o. W.A. No. 159 of 1959.

Motor Vehicles Act {IV of 1939), section 64 (2)-=—Revisory jurisdiction of State Trans
port Apellate Tribunal under—Scope and extent of.

Where the State Transport Appellate Tribunal is satisfied that the orders of 
the subordinate authorities are not proper, the tribunal has the power under sec
tion 64(2) of the Motor Vehicles Act to pass such orders in relation to the subject- 

. matter as it thinks fit. This includes-a power to examine the records .as if the 
tribunal were the authority granting or refusing the permit in the first instance and 
to pass orders on a consideration of the relative merits of the claimants to the permit.

Per Basheer Ahmed Sayeed, J.—In deciding the scope of the revisory powers of 
Administrative Tribunals exercising quasi-judicial functions, like the State Trans
port Appellate Tribunal, it has to be kept in view that their main function in dis
posing.of matters that came up before them is to determine what is. in the best 
interests of the public. The connotation of the term ‘proprietary’ in section 64 (2) 
of the Motor Vehicles Act has to be understood in this context. It will not be proper 
to equate the powers of the tribunal under the section to the revisory jurisdiction 
of the civil Court, under section 115, Civil Procedure Code and restrict the power to 
consider only question of law.

T. Venkatadri and A. Ramanathan, for Appellant.
N. K. Ramaswami and the Additional. Government Pleader {M. M. Ismail)> 

for Respondent.
. R.M. ------------ Appeal dismissed.

, Rajamannar, C.J., and Standard Vacuum Oil Co. v.
Basheer Ahmed Sayeed, J. Additional Commissioner for Workmen’s

18th February, i960. Compensation, Madras.
o W.A. Nos. 139 and 140 of 1959.

Madras Shops and Establishments Act {XXXVI of 1947), section 4 (1) {a) and 41 
.{2)—Person employed in position of management—Test.

Contitution of India (1950), Article 226—Jurisdiction under.
■ Where there is a manifest error of law which goes to the root of the jurisdiction 

■of the tribunal, viz., whether a particular employee would fall within the category 
■of persons protected by any Statute, which is not a mere question of fact, but a 
•question of law to be decided on proved facts, it is open to the Court to go into fact 
and decide the question and issue a writ of certiortri to quash the order of a tribun a 
of on the- facts the tribunal has committed a patent error of law.
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To decide whether a person employed is employed in the position of manage
ment within the meaning of section 4 (1) {a) of the Madras Shops arid Establish
ments Act, 1947,-the distinctions between ‘managerial capacity’ and ‘position of 
management’ should be borne in mind. , The amount of pay or salary drawn may 
not be an absolute test. The mere fact that the employee concerned was subject 
to the overall supervision of a superior officer would not by itself make the employee 
any the less a person employed in a position of management, if in fact he is one such 
-having regard to the nature and scope of his duties.

The Advocate-General {V. K. Triuunkatachari), S. Govind Swaminathan and S. S- 
Sivaprakasa, for Appellant.

The Additional-Government Pleader {M. M. Ismail) and K. K. Venugopal, for 
Respondents. ’

R.M. ' Appeals allowed'

Ganapatia Pillai, J. — Krishna Chetty v. Collector of
igth February, i960. Customs, Madras,

G.M.P. No. 450 of i960, 
in W.P. No. 461 of 1959 -

Sea Customs Act {VIIIof 1878), section 167 (8) and (81)—Relative scope of offences 
sender.

On a comparison of the provisions of section 167 (8) and 167' (81) of the Sea 
Customs Act it is clear that the offences sought to be punished under the two sub
sections are not the same. The offence under section 167 (8) relates to importation 
or exportation of the prohibited goods and does not concern itself about the subse
quent acts which are dealt with under section 167 (8i) of the Act, the acts charge
able under which are all acts taking place after the importation is over. Hence a 
prosecution for an offenceUnder section 167 (81) of the Act cannot .be stayed merely 
because a Writ Petition is pending to quash an order under section 167 (8) of 
the Act.

V. V. Raghavan, for Petitioner.

The Additional Government Pleader {M. M. Ismail), for Respondent.
R-M. Petition dismissed.

° Somasundaram, J. Nanja, '7n re.
3rd March, i960. Crl. Rev. G. Nos. 657 and 658 of 1959.

Crl. Rev. Pet, Nos. 638 and 639 of 1959.
Madras Public Health Act {III of 1939), section 39—Notice under—Requisites of.
A notice under section 39 of the Madras Public Health Act requiring the owner 

■of a building to provide sanitary convenience should specify the position where the 
latrine should be put up in the "building or compound. A notice without specifying 
such position is not a legal one and failure to comply with such a notice will not 
amount to any offence.

T. M. Kasturi, for Petitioner. .
The Public Prosecutor {P. S. Kailasani), for Respondent.
R.M. Accused acquitted.



42

Somasmdaram, J. - - . Natesa Pillai v. Jayammal.
8th March, ig6o. " Crl. Rev. C.. No. 64 of i960.

■. Crl. Rev. P. No. 64 of i960.
v Criminal Procedure Code (V of 1898), section 488—Maintenance order under— 

Subsequent living together of husband and wife—Effect on the order of maintenance.
Where subsequent to an order of maintenance made under section 488 of the 

Criminal Procedure Code the parties reunite and live as husband and wife it puts 
an end to the order. If the wife separated again from the husband then she has 
to file a fresh petition on a fresh cause of action and obtain an order on establishing 
that the requirements of the section are satisfied.

Bi T. Sundararajan, for Petitioner.
The Public Prosecutor (P. S. Kailasam), for State.
T. Ramalingam and A. C. Muniswami Reddi, for Respondents.
R-M. - Petition allowed•

Ananthanarayanan, J. Sakthi v. Kuppammal. -
'^ih March, 1960.' A.A.O. No. 301 of 1959.

” Guardians and Wards Act {VIII of 1890), sections29 and 31—Permission to sell minor*s 
property —Consideration—Evident advantage to the ward—Sale of cultivable land belonging 
to minor in anticipation of land ceiling legislation—If permissible.
" In considering whether the permission sought for by a guardian for s^le of the 
ward’s property should be granted or not a broad view must be taken of the concept 
of what is a measure to the benefit of the estate of the minor. Though it is. not 
possible to lay down any hard and fast rule as to the factors which,a Court could 
take judicial notice of in deciding what a prudent man would do, still where it is 
.clear that the. policy of the Government was to impose a ceiling on land-holding 
and that legislation in that regard was imminent and surplus lands taken over may 
not be given adequate compensation on the basis of the present market value, it is 
certainly open to the guardian, as a prudent man would do in his affairs, to dispose 
of the surplus lands at the best possible rate. Such a move is not opposed to public 
policy and the Court will be justified in granting permission to sell such surplus 
lands as may be found necessary as it will be for the benefit of the minor.

R. Gopalaswami Ayyangar and S. Ramalingam, for Appellant.
The Advocate-General (V. K. Tifuvenkatachari) and V. Ratnam, for Respondent. 
R.M. .Appeal allowed•

* C - /
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■[Supreme Court.']<•-. !V.. • .1 i; p.m;.!.,!. j>.fll* j f-r:t ;:;an. »>•

P. B\''Gdfehdrad^adKar}k:.X.'Waricli6p "• U1 jN6rth’Br6:cik Jute MiUs'Coi L/d'zi-
jj^v- ° - J Vj Jf-"v fl ,'; -■i"r,r- Its Worimen!

23rd March, i960. ^ •" '‘G.A'J'No.'i^i dCigsg;
Industrial, disputes Act (XIV ofsection 33—'Lockout period'wages-^Right to. 
The rationalization-- scheme; -was clearly. ;an' alteration: ofoconditions' ,of. service 

to the prejudice of the workmen. The refusal by the workmen to do additional 
work could'hot amount to a strike, and even If it was considered a strike,;' it was 
certainly not illegal or unjustified. ,i;; .
> •! The closure bf.the mills,, it was held* 1 amounted,to an illegal lock-out,','and', the 
workmen, unable to work in consequence of it, were entitled to wages .for thfemeriod 
of,absence;caused, by such a lock-out. ^ .i, r. 4, •-

■' C. K. Daphtary, Solicitor. General;of India,\for\ Appellant. •, •
P. K. Sanayal, P. K. Chakarwarti and R. C. Dull, for Respondents: roO ■.’ .m
G.R; ■ , i

'■ '• 1 ■* ■ - »t : ■ s , ' i,, [Supreme Court.]
IK. J , . . 1 i,--------

'1, h 11 j U:i;U it.
,, .^iqUPREME VPURT.] ,,, ,, -,, j , .... 

K. C. Das Gupta'and J. G. Shah,.jftJ.. ■ , ,,-j 
23rd March, ig6o.

nT ■;(; Appeal dismissed.

-j 1: elf Chairman, Bankura.Municipality.vi 
■ Lalji Raja,•&.Sons.

<)j( ^ ^Crl. A.No. fig 'of iggy.
Bengal Municipal Act of 1952, section 431' [2)—Scope—District Magistrate’s 

jurisdiction to p'dss orders about disposal of goods seized by order of a Magist atel-’->
The impugned order could be passed by the Magistrate oply in regard;to articles 

seized, by,the, officers of the Municipal Committee of] their-own accord and not with 
the assistance of a judicial order from a Magistrate? 'Section'^,(a)'df the Bengal' 
Municipal Act did not Vest the District Magistrate with (ariy jurisdiction to pass 
orders about the disposal of the goods seized by order of a ’Magistrate?"'

C. B. -Aggarwdla', for 1 Appellant.” ’ "
' \ B- Sen, for Respondent? ’ ,-1, ' ’' ' ' ' • J. • • -! I ■; “ ; l*. ; . r r, * 1.' , . • • *r r !b ;

G.R. : j:
[Supreme Court,]

t-t ^-ti 

Ki ’*
■ 'j.rt i_.

-u 1 jyitu

i 1 /? V V ’ t ! 1 )
1 Appeal dismissed..

j]
Pi B.1 Gqfendfagddkar, '■ K: -Jf. iVdnchod' ffi. N. EUias' & Co., .L'td; Employees*' Union f i 
- ' 'and K.'G. Das*Gupta, JJi ■ d,: ; ». B; -N. Elias' & -Co.': fLtdj

24tklMdtch,’ i96o.‘>‘>< •> -y -n.M. n,...: , J.;-m,G;A.?No'. i2P'of-IgSg'.l
Industrial Disputes Act (XIV of ig47)—Customary bonus for<puja festival. :- 
From the receipts ;igivenjby,the, employees , it, was .clear/.that the'.bonus'-' was 

accented by them as ex gratia bonus. They could not, therefore, claim that it had 
become an implied term of agreement or a condition of service. The bonus' was 
not customary, as it was not connected with any festival. This-. pUja bonus to j the 
subordinate, staff- had become, customary, ;and traditional and must be given for'the 
year n956,0for which no bonus whatsoever had been paid. , ? ? ;■? ? 1

N. C. Chatterjee, for Appellant. fo: , r . i\,( ■.
'• :C: K. Daphtary, Solicitor General of. India,\fof'^Respondent.*1-. '.•.?• non. I

G.R. ( ~ ; ^ Appeal parity'allowed.
I ','((iSuPREME;CbuRT.]'('i/,:(i’'i',^y"] “ \ b".,'?' ' ’ ' ! ? ' ir J A

P.B,. Gajepdrqgadkar. and ,? . J f " f\ ; Management of Kairabetta 'Estate 0?
K. C. Das Gupta, JJ. ■ & 'Rajamamkikam..

2/pth March, ig6o. ' G.A.' No/gi'of igsg.'
Industrial Disputes Act {XIV of igtf)—Justificationfor'lock-out~Lay-ojf compensation.

1 I'1 Si 1 V'. U
^ In .the circumstances of the present case, when the manager was violently 

attacked'and other members of the staff were threatened by the workmen the'mana- 
M—NRC
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gettlent was justified in declaring the lock-out and the worknlen could have no 
grievance against it. The lock-out in the present case, could not be considered a 
lay-off and as such, the workmen were not entitled to, claim ,any lay-off compen
sation from the appellant.

, C. B. Pai and Sardar. Bahadur, for, Appellant.
''nM.'iK. Ramamurthi and Venkataraman, for Respondents.
' ’G R ' * ■ _:__:___ Appeal allowed.,

[Supreme Court.]
P: B. Gajendragadkar, K. N. Watichoo 

■ and K. G. Das Gupta, JJ. . < 
24th March, i960.

Bharat Barrel and Drum Mfg. Co.' (Private) 
Ltd.-o. G. G. Waghmere. 

C.A. No.> 93 of 1959.
Industrial Disputes Act (XIV of 1947)— Increased wages and bonus equal to fiv 

months basic wages. . - ' •
The Court held that the Tribunal’s award was reasonable and justified and 

there was no ground to interfere with it and upheld the award of the Tribunal 
granting increased wages and bonus for the year 1952 equal to five months-basic 
wages' to the workmen of the appellant company.

‘ R. J. Kolahy, for Appellant.
R. Chaudhar, for Respondents.

G.R. Appeal dismissed

[Supreme Court.] j-
P. B. Gajendragadkar, K. N. Wanchoo ‘ R. K. Kapur ,v. State of Punjab •

and K. C.,Das Gupta, JJ. • . t ’ , ' Crl. A. No. 217 of 1959-
•• 25th March, ig6o. ^ ,

Criminal Procedure Code (V of 1898), section 561 (a)—Scope.
“We are anxious not to express any opinion on the merits of the, case. All 

that we wish to say is that it is not a case where the appellant dan justly contend that 
on the face of the record the charge levelled against him is unsustainable : •

“ It is not surprising that this unusual delay has given rise to the apprehension 
that the object of the delay was to, keep the sword hanging oyer his head as long as, 
possible ”. The judgment of the Punjab High Court was not errpneousand.there
fore could not be interfered with under Article 136 of the. Constitution, ■ ,

Appellant in person. ’-t *
.'S. M. Sikri (Advocate-General, Punjab), for .Respondent.;' d 

;■ QR ' - - ’ , “U______ 1 - ' Appeal dismissed.'

•, [Supreme Court.] ; ■ ■ ' ;
P B. Ganejdragadkar; TT.-W. Wanchoo ~ ; N..Kalindi». Tata Locomotive Eng. Ltd. 

and K. C. Das Gupta,‘'JJ. ' 1 ■ C.A. No. 101 pfoi96o.-
25th March, i960. ,

Industrial Disputes i Act, {XIV of iq^)—Right of workmen to be represented by a 
Union representative at enquiries held by the Management ,

“ A workman against whom an inquiry is being held t)y tjie management has 
no right to be represented at such inquiry by a representative o'f his Union; though 
of course an. employer in his discretion can and may allow'his employee, to avail
himselfofsuchassistance.”

. , H ■ . ' - I
X C. Chatterjee, for Appellants. ,
Soharab, D. Vimadalal, for Respondent.

' q .----- — Appeal dismissed•_
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[Supreme Court.] i
P. B. Gajendragadkar, K. N. Wanchoo Chartered Bank v. The Employees’ Union-

and K. G. Das Gupta, JJ. C.A. No. 14 of 1959-
4<A April,-1960. . . ,

•, Industrial Disputes Act (XIV of 1947)—Reinstatement of a dismissed employee—Right to.
“ In the peculiar circumstances obtaining in the cash department,, the use-of 

the power by the bank under paragraph 522 (1) of the award was justified. Nor 
do we think that the failure of the bank to provide alternative employment to the 
respondent is improper”,

Sachin Chaudhary, for Appellant. , :
A. S. R. Chari, for Respondents.
G.R. --------- Appeal allowed•
[Supreme Court.]

P. B. Gajendragadkar and 
K. C. Das Gupta, JJ.

4th April, i960.
Industrial Disputes Act (XIV of 1947) 

Discharge without enquiry.

Assam Oil Co. Ltd. v. Its Workmen.
1

C.A. No. 24 of 1959. 
Order of reinstatement—Compensation—

The employer could normally have recourse to the terms of the.contract for 
terminating an employee’s services. But the exercise of the power must be bona 
fide. Where the order of discharge is in substance based on misconduct, fairplay 
and justice require that the employee should be given a chap.ce to explain the alle
gations weighing on the mind of the employer. It was further observed that the 
employee was entitled to expect security of tenure. On the facts ■ of the case, it 
was found that the termination of Miss Scott’s services was due to misconduct and 
the appellant was: not justified in discharging her without holding a proper 
enquiry. . . -

The employer had completely lost confidence in Miss Scott and, therefore, it 
was not fair to order reinstatement. The appellants were ordered to pay 
Rs. 12,500 as compensation to Miss Scott.

H. JV. Sanayal, Additional Solicitor-General of India, for Appellant. '
Frank Anthony, for Respondent.
G.R. ------------ . Appeal allowed.
[Supreme Court.]

P. B. Gajendragadkar, K. N. Wanchoo Management of Chandramalai Estate »•
and K. C. Das Gupta, JJ. Its Workmen.
4.th April, i960. C.A. No. 347 of 1959.

Industrial Disputes Act (XIV of 1947)—Wages for the strike period.
The employees acted in great haste. They should have waited till after the 

termination of proceedings before the Conciliation officer. “In our view there is 
no escape from the conclusion that the strike was unjustified and so the workmen 
are not entitled to any wages for the strike' period ”. " -

S. Govind Swaminathan, for Appellants.
Jacob A. Chakarmal, for Respondent No. 1. , /,
G.R. ------------ Appeal allowed.

[Supreme Court.]
B. P. Sinha, C.J., S. J. Imam, Sant Ram, In re.

J. L. Kapur, K. N. Wanchoo and '' G.M.P. No. 928 of 1959.
K. C. Das Guptia, JJ. ‘ ' 1 •

7th April, i960. ■ v
Supreme Court Rules, rules 23 and 24 regarding Touts—Vires—Article 14 of the 

Constitution of India, 1950.
As the highest Court in the land!, the Supreme Court must make rules to en

ure sound administration of justice and the conduct of advocates and their assis-



—Madhya Pradesh- Government

A 'notification under section 5 (2) of the Minimum Wages Act could-be issued 
only in respect of employment which; fell under the- Schedule to the Act. ; ^It was 
clear, that the stone-breaking or stone-crushing operations carried on in mines 
were not ^included'in Item 8 of the Schedule. -.The1 impugned notification, issued 
under 'section15 (2) of the Act was, therefore, ultra vires. .

The entry in the Schedule, his Lordship added,' related • to' “stone-breaking 
and stone-crushing quarries” arid‘ not to”‘mines’.' ■- '• ■ • •

-'A . S. Bobde and Ganpat Rai, for Appellant. < ,
H. J. Umrigar, K. L. Hathi and R. H. Debhar, for Respondents.

1 G.R.1' ■ 1 ■ 1 ■ 1 ■ ■ ^ Appeal allowed-

[Supreme-Court.] 1
P-B. Gajendragadkar, K. jV. Wanchoo, ( Muir Mills Ltd. v. Its Workmen.

arid K. G. Das Gupta, JJ1 ■ G.A. No. 365 df.1959.
, 7th April', 1960. ’ ' ,J ' : ■
Industrial Disputes Act (.XIV of 1947,—‘Basic wages'—Meaning., ;
The term ‘ basic ’ means an amount which is allowable irrespective of special 

claims, and thus understood ‘ basic wage'’ never includes the additional emoluments 
.which some, workmen may earn on the basis of a system of bonuses related to pro
duction. The Court held that production bonuses were.,not 1 1 comtemplated in 
the order of.Gpyemment . It also held accordingly that the Appellate .Tribunal 
was,right in saying ithat the Government order did not absolve, the company of the 
duty of continuing to pay the production and incentive bonus tq workmen-as before.

J. S. Pathak and S. P. Sinha , for Appellant. :
J. P. Goy'al, for Respondent No. 2. ' ' , ’ ' t

.. . Maqbopl Ahmed ,Khan, Secretary of the Union, . for Respondent .No. 1. .
" G.R.-' 1 1 ■ i" - ■! •' 'Appeal-dismissed
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tants must therefore “form the subject-matter of the regulations by the Rules of the 
Court.1” ■ ;• ; ■

The Rules must necessarily define a tout and prescribe procedure for holding 
enquiries “ to determine whether or not a particular person should be included in 
such- lists.” Rules 23 and 24 which made'provisions for this purpose, “ must-there
fore be held1 to be constitutional and not ultra vires."- These rules, it was held did 
not, create any discrimination and were therefore not violative of Article 14 of the, 
Constitution. ■ 1 ; ’ ' >. ■ , , , ,;r ;

“ A tout as such cannot claim any rights in relation’ to the business of the' Court 
and it is incumbent on every Court where legal practitioners are allowed to appear 
arid plead to see that toutism is completely eliminated.’’- ‘ '

M. G. Bhimasena Rao, for Petitioner. ”
; , ’ :

tH. ,N. Sanayal, Additional Solicitor-General of India for.the Attorney-General 
of India.

’ ‘ G.R. ----------- ; Petition dismissed.

[Supreme Court.] . .
PB. ‘Gajendragadkar, K. JV. Wanchoo M. P. Mineral Industry Association v-

and K. C. Das Gupta, JJ. • - Regional Labour Commissioner.
- P" .‘jfh April, i960. C.A. No. 389611959.
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Rajamannar, G.J., and Jagadisan, J: ;■ Vasantha Pai v. Dr. A. Srinivasan.
8th January, i960. W.A. No. 65 of 1957.

- Representation of the People Act [XLI1I of 1951), section 123 (7)—Candidate authoris
ing expenditure—What amounts to.

, In order to attract the provisions of section 123 (7)- of the Representation of 
the People Act, 1950, that a candidate has incurred or authorised the' incurring of 
any expenditure in contravention of the Act or Rules it should be established that 
the authorised expenditure was eventually met, by the candidate himself. The 
mere fact that other persons interested in the candidate expended money themselves 
to, help the candidate in his election would not render the candidate guilty of the 
corrupt practice set out in section 123 (7) of the Act.

G. Vasanta Pai, for Appellant.
The Advocate-General (V. K. Thiruvenkatachari), V.P. Raman and the Additional 

Government Pleader {M. M. Ismail), for Respondent.

R.M.- -------- :—r Appeal dismissed.

Rajamannar, C.J., and Jagadisan, J. Abdul Gani v. Periaswami Chetty & Co.
18th January, i960. , O.S.A. No. 28 of 1956.

Partnership Act {IX of 1932), sections 45 and 47—Legal representative of a deceased 
partner—If bound by an acknowledgment made by the surviving partner subsequent to the 
dissolution of the'partnership by death. ,

Limitation Act {IX' of 1908), section 21 (2);—Scope of. ■ 1
The legal representatives of a deceased partner cannot be validly bound for 

payment of the partnership debts by an acknowledgment made by the surviving 
partner after the dissolution of the partnership by the death of the other partner. 
The, .theory of implied agency disappears on the dissolution of the partnership, and 
the proviso to section 45 ofthe Partnership Act would apply in such cases and sec
tion 47, which relates to obligation inter se the partners so-far as may be necessary 
for winding up the affairs of the partnership cannot be invoked to bind the legal 
representatives of the'deceased partner merely on the basis of an acknowledgment 
made by the' surviving partner after the date of dissolution.

Under section 21 (2) of the Limitation Act the theory of implied agency under
lying the concept of a partnership is not by itself sufficient to enable, a partner to 
bind the other partners by an acknowledgment of liability of the firm unless there 
is eyidence, however slight, or other circumstances such as course of business or 
conduct of parties* as to make the non-acknowledging partner also liable.

R. Thirumalaiswami Naidu, for Appellant.
" K.1 • M. Bashyam Ayyangarj for Respondent. >

■ <■ fR.M. 6 —;------- Appeal allowed.

Ramaswami and Anqnthanarayanan, JJ. Nadar Bank, Ltd., Madurai v.
1, , 21st January, 1960.,, ■ Canara Bank., Ltd.

. .I,- , A. No, 33,of 1956.

- ‘ ’ Contract—Pledge and hypothecation of moveables—Difference between—‘ Open cash 
■credit ’ 'and ‘ key loan 5 system—Natun of

<■■■ It is no doubt true that in order to constitute a valid pledge of moveables there 
should be delivery of th; articles, either actual or constructive, to the pledgee. But 
the possession of the pledgee may be either physical or even a right to possession 
and the validity- of the pledge is not affected merely because the pledgor remains in 
possession of the goods under the specific authority of the pledgee for certain limited 
purposes. The real test is whether-the dominion over the goods pledged remains
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with the pledgee and whether the handling of the goods by the pledgor is under 
the delegated authority of the pledgee or is independent of it.

The mercantile practice of ‘ open cash credit ’ and ‘ key loan ’ are only certain 
forms of pledge though they may differ in their flexibility, inter se. They are not 
cases of mere hypothecation of moveables.

The Advocate-General (V. K. Thiruvenkatachari), V. V. Raghavan and V. 
Srinivasan, for Appellants.

T. Krishna Rao, for ist Respondent.

--------  Appeal allowed.

Mohideen Kutty v. Shaik Mohd. Maracair.
C.R.P. No. 2144 of 1959.

Madras Buildings (Lease and Rent Control) Act {XXV of 1949), section 7-A and Rule 
9 (3)—Order under—If ex parte order.

An order made in terms behind the back of a tenant under section 7-A (4) 
of the Madras Buildings (Lease and Rent Control) Act, 1949, will also be an ex 
parte■ order which could be set aside under rule 9 (3) of the Rules framed under the 
Act. The proceedings before the Rent Controller even under section 7-A (4) of 
the Act are certainly of a judicial nature and at every stage, subject to the provisions 
of the Act, the parties have to be heard and orders passed.

P. Venkataswami and A. Subramania Ayyar, for Petitioner.,
K. C. Jacob, S. K. L. Ratan and J. Satyanarayanan, for Respondents.

R.M. ----------- Petition allowed.

Subrahmanyam, J. Rosammal v. Manavedan Raja.
zqtlhjanuary, i960. ' • A.A.A. O. Nos. 76 & 78 of 1958.

Madras Cultivating Tenants Protection Act {XXV of 1955), section 3 and Madras 
Cultivating Tenants {Payment of Fair Rent) Act {XXIV of 1956), section 13—Decree for 
mesne profits against a tenant who is a cultivating tenant within the meaning of the Acts— 
Decree for mesne profits passed prior to the Acts—If could be executed against the tenant for 
the period subsequent to the commencement of the Act: - • ■ •

■ Civil Procedure Code {V of 1908), Order 20, rule 12—-Decree for mesne profits prior 
to Madras Act {XXV of 1955)—If could be executed in respect of period subsequent to the 
Act.

Having regard to the scheme of the Madras Cultivating Tenants Protection 
Act, 1955, and the Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956, 
a decree for mesne profits against a tenant, who comes within the protection'afforded 
by the Acts, could not be executed against him for the period subsequent to the com
mencement of the Acts. ■ Though the expression ‘ rent ’ is not defined in the Acts 
the word must be understood in the sense known to law,’ namely anything payable 
under the contract of lease between the owner of the land and the cultivating 
tenant. Having regard to the right of possession conferred on a cultivating tenant 
and rent enforceable against him being only the fair rent payable under the Act, it 
cannot be said that the possession of the tenant is unlawful. The enactment of 
Madras Act (XXV of 1955) takes away the basis of a decree, for mesne profits, viz., 
that the possession of the defendant judgment-debtor is wrongful. As. the, basis or 
foundation of the decree is taken away that part of the .decree relating to mesne 
profits ceases to exist and cannot be executed against a tenant after the commence
ment of the said Act, which confers on the tenant the right to continue in possession. 
The rent payable by the tenant will only be either at the contract rate or at the rate

R.M.

Jagadisan, J.
25th January, i960.
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of the fair rent, if determined under Act,XXIV of, 1956, and not on the basis,of 
mesne profits provided , for under any decree. , , .. . , , ^ , ,

K. S-. Champakesa Ayyangdr and K. C. Srinivasdn, for Appellant.
< '• A.• 'K.^Srinivasan, ■ fqr : Respondent.' » ■ 1 ■ J ’ J

R.M. ' • t' ‘ "—:—,■/ ’ '• Appeal allowed.
Ramachandra Iyer, J. Special Thasildar, Land Acquisition, Neyveli
sgth January, i960. , . Project y. Muthu Reddi.

‘ ■ S.R. No. 26775-of 1959.
■ ‘Land'Acquisition Act (/ of 1894), sections 18 and 54—Order on reference under section
18—When appealable under section 54. . , . ,j

Section 54 of the Land Acquisition Act provides that an appeal can be filed'in 
any proceedings under’the Act from an award or .any part‘of such,a ward. There is 
no definition in the Act of the term ‘ award ’ . But when .once there is a .proper 
reference before the Court under section 18 of the Act all orders passed in that re
ference Vould be awards and an .appeal would lie. Where on a reference under 
sectiqn' (18, the Court , gives a decision, wfuchhas the .effect of nullifying the award 
of the Land Acquisition Officer and a , remittal of the proceedings for purposes of 
fixing the proper amount of compensation, that would be an award against which 
an appeal would lie to the High Court under section 54 of the Act. ' , ' ’ ‘'

1 A.LR- 7931 Mad. 26 : I.L.R.* 45 Mad. 320 (P.G.),, referred. . ,
130, doubted. ■ - • • - 1 >

Pleader (K. Veeraswdmi), for; Petitioner. ' • .
Answer accordingly.

(1944) 2 M.L.J. 
The Government 

, R.M.
Ramdswami, J.

1 ith February, i960.
Nallakafuppan Chettiar b. Subbiah Thevar, 

Crl. Rev. C. No. 716 of 1959. 
.. . . , • , ■ Crl. Rev. P. No. 697 of 1959.

Cattle Trespass Act (/ of ,1871), section-10—Scope of— Cultivator or occupier ’— 
Meaning, of. - ‘ . .. ? ■ , , ■

’ j Section 10 of the1 Cattle Trespass Act contemplates certain sets'of persons who 
alone are authorised to seize cattle trespassing under certain1 circumstances; One 
of them is the cultivator or occupier of the land on which the cattle trespasses. ■ The 
term ‘ cultivator ■ includes not only the person’who actually toils on the land on his 
own account but also the owner of.the land who gets it cultivated through his. farm 
servant or hired labour. The,, workable’test in the interpretation of the terms 
‘ cutivator5 or ‘ occupier ’ appears to be .whether or,’not the person who. claims to 
have legally seized the cattle .or caused them to be seized can maintain that he has 
suffered anyToss or damage as the very scheme of . the Act is, based on the concept 
of damage caused by‘the trespassing'cattle* and consequent loss to cultivators.

’ T6; Gr.L.J. 772 : A.I.R. 1922 Pat.'_3i7 : 1948 M.W.N. 407, referred. ,
R:1 Satitanam, for Petitioner. *• ' '
The Public Prosecutor (P. S. Kailasam), for the State.

, > Mi S., Sethu, for’ Complainant. „ , ’ ,, ^ , ,,
®-M. --------:— - Sentence reduced.

Rajamanhar, G.J., and Jagadisan,.J. • - ‘J Venkataramani). LakshmiAmmal. 
.■ i§th February,'iqfio'. ff■ l / <-• •■■■•> ■ ' O.S.A. No. 6rpf 1958;.

Civil Procedure GodefF.'oJ 1908), section 151 r—Powers of Court under—Consent decree 
giving limited es,tate .to a Hindu woman—Subsequent passing of the Hindu Succession Act 
(XXX of 1956)—If consent decree could be modified granting absolute estate. ’

Hindu Succession Act {XXX of 1956), section 14 (2)—If consent decrees before the 
Actc could be varied by Court',

It is no doubt true that section 14 (2) of the-Hindu Succession Act, 1956, con
verts the limited estate of a Hindu .woman into an absolute one. But . that, does
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hot have the effect of making; consent decrees made before the !Act void* merely ‘ be
cause-such decrees provide only for a limited estate; It is hot'open to a Court to 
grajit a declaration of a substantive - riature'undef section'1,51 ofthe'Civil Procedure 
Code. Section 151 could confer no power.on a Court to vary a consent.decree,under- 
which a limited estate was given before the coming into force of the Hindu, Succes
sion Act, 1956, into a decree granting her an absolute-right.
1 ^C. S.. Rajappa,. for Appellant1. 1........- ->^1

Y. Sambandhan Chettiar, for Respondent. ' ’,J .......v 'J_

, • R.M... ——-—7, ,i(-, v ,, Appeal allowed.
Rajagopalan, J. Rangachari G. M., Southern Railway.■
,&rd,March, i960. .... , . . _ Li ^.P,,No, 1651:0X1959.

1 Constitution-of India (1950)* Article 16—Scope of—Reservation'of-prorriotiqnfposts:hi 
favour ‘of backward classes—Validity—Backward classes who are—‘Employment’^Mi'cofie of}
' ' The equality bf oppdrtuhityiwhichlArticle'ib 'Cij df the’Constitution bf India!
guarantees'and the discrimination* which Article 16 ' (2)' prohibits'apply' alsd tb’pfb- 

.motions of civil servants'from'one post to'aribthbr when 'both' are mclude’d.m'the' 
’same service;1 Though promotions may hot be appointment' to a service it is Jaii' 
appointment to an'bffice within the meaning of Article 161 (1) and (2)' Tile terirf 
‘ employment ’in Article 16 (i)‘ahd (2)"covers the entire period brservice pf a!civif 
servant and throughout his services citizen (is entitled to'the' rights guaranteed by 
clauses (1) and (2) of Article 16. 1 .[..Li/ .

Taking the scheme bf-the. .Constitution as .a whole-.the iexpression.3backward 
classes’ in Article 16 (4) of the Constitution, includes members of the scheduled 
castes and scheduled tribes. Article 16 (1) .of the Constitution no doubt authorises 
the reservation of apjpointjnents'and posts in favour of backward classes. Rut promo- 
tions from one post'to another in the same service is neither appointment1 to a'service 
nor appointment 'to’a post. ^ The ambit of Article 16 (4) is narrower than that of 
Article 16 (2) . While Article i6!(2) 'applies -to-all. civil,posts and all-appointments 
thereto, to Article 16 (4) is confined only to appointments to a service or pbsfr'which- 
means the initial appointment,to the seiyice itself. It cannot.coyera case of prombtion 
from one post-to another of a higher grade in .the same.service... While,such.-pror, 
mptions are.within .the scope of the ban against discrimination imposedl.by Article. 
,16 (2) .of the. Constitution they -are^.outside the protection under. Article -16! (4); nr.;; 
mi. 1 Hence a resefvation'in favour; of backward'classes in resp'ect-of prbmbtions-froni' 
'one post to another in.the same service will be;unConstitutional;<as! offending against' 
■Axticl'e'16 (2)' of the .Constitution and'is not'saved by. Article'-16' (4);
;:i- S. Mohan'Kumdrdmahgaldrhjand P. S.‘'MadHiisudahan\:for Rtitioher. dli;;^ 'L/, r! 
J'' ’’ XVRajak'Ayyqr, C.]'Govindaraja}Ayyangar and B. T.^esfidiln, for Respbriciqnt.|'j‘

’ .0 Min':, b. ■ -W .{h^ai¥ute-
Ramachandralyer,j. Subbanna,Gounder,v. Ella’ppa,Chettiar.

18th March, i960. ^ ’ G.fe.P. Nq. ^283 of i960,
Madras City Tenants’ 'Protection Act {HI of 1922)’ arid"Madras 'Cultivating fenants’ 

Protection Act—Applicability—If could apply simultaneously Jin respect of'tKe same*subject 
matter.■ Af.k

-..The Madras City. Tenants’.Protection Act .appliestortenancies/of-riand fori 
pjirpos.es of putting up a building thereon whereas the Madras Qultivating-Tenants’ 
Protection Act applies only to tenancies of agricultural land. '. ItTis not possible,for . 
both these enactments to apply1 to the same subject-matter; 'If theftertaricy is one 
purely for- agricultural purposes' the-Madras. City Tenants'’1 Pfdtectio'ri ActSvill- hot- 
apply even though ' a building has1 been' put up' thereon’ tb" facilitate agricultural1 
operations. - , , - .. f. \ ~1- Ci , 1 ./-'A

S. Mohan Kumaramangalam and S. Paramaswami, for-Petitiofier.
,, R. Gopalaswami, Ayyangar and1 Vedantam Srjnivasanj for.Respondent.

. R.M. ■ Orders! accordingly !



Balakrishna Aiyar and Subrahmanyam, JJ. 
24th December, 1959. ' "" -

State of Madras v. R i.gammal 

Appeal No. 476 of 1956,
X Land Acquisition Act (l of 1894), section iS—Reference under—Scope of—Jurisdiction of 
Civil Court. . , ...

The Land Acquisition Act'does not confer on the Court to which a reference is 
made under section 18 of the Act jurisdiction to investigate questions of fact which did 
not arise for investigation by the Collector on the statements filed before him. As 
such it is not open to a claimant in proceedings before the Court on a reference under 
section 18 to raise any ground of objection to the award by way of supplementary 
claims to compensation or otherwise other than the grounds stated in the applica
tion made to the Collector under that section, "

A.I.R. 1930 Mad. 586, • followed. - ' -
The Government Pleader {K. Veeraswami) and R. G. Rajan, for Appellant.
A, Balasubramanian, for Respondent. ■ .
R.M, Appeal dismissed..

Jagadisan, J.
§th January, i960. Kuppa Goundar v.

Joint Sub-Registrar III, Salem. 
Writ Petition No. 1217 of 1959.

Registration Act {XVI of 1908),' section 75 (4)7—Power of Sub-Registrar in summoning1

. The words ‘as if he were a civil Court, in section 75 (4) of the Registration Act 
is very wide and would attract all the provision^ of Order 16, rule 14 of the Civil Pro
cedure Code, 1908, relating to summoning and enforcing' attendance of witnesses ’ 
Hence a Sub-Registrar has jurisdiction to summon any witness, of His own accord in 
an enquiry in respect of compulsory registration of document, if he feels that the
evidence of the witness will be necessary for the decision of the dispute.

K. S. Ramdmurthi and 0., K, Ramalingam, for Petitioner,
R.M, Petition dismissed.

M-J* R C



Rajagopalan, J. Appaswami Naidu v, Board of Revenue.
7th January, i960. W.P. No. 1253 of 1956*

'- Madras Estates {.Abolition and Conversion into Ryotwari) Act {XXVI of 1948), 
sections 31 and 35 and Madras Proprietary Estates Village Service Act {II of 1894)—‘Ivu\ 
and ‘dittam! inams of Tirutielveli District—Computation of basic annual sum Permissible1 
deductions—Dittam payable by the holder of an inam estate for services-^—If amounts to jodi, 
quit rent,, etc., liable to, be deducted from the basic annual sum. ■

A ‘ dittam ’ payable to. the Government by the holder of an inam estate does ’ 
not by itself constitute ‘jodi’‘quit rent’ within the meaning of section 31 (a) of the 
Madras, Estates Abolition Act nor is it a liability imposed at the time of the confir
mation of the.grant. As such amounts paid as dittam cannot be deducted from the" 
computation of the basic annual sum under section's (a)-of the Madras Estates 
(Abolition and Conversion into Ryotwari) Act, 1948. The expression ‘.or other 
amount of like nature ’ in the sub-clause has to be construed ejusdem generis with the 
words.‘jodi’ or ‘quit rent’ in the section.

The ‘ivu’ and ‘dittam’ inams, a peculiar feature of Tirunelveli District, repre
sent grants for the payment of the remuneration of the village officers, the karnam 
arid the nattanmai. But the payment of such dittam is not a contractual obli
gation incurred by the landholder of the estate at any time subsequent to 1865. It 
is only under section 27 of the Madras Proprietary Estates Village Service Act, 
1894, that the Government purported to enforce such payments'. But that section 
could' have no application to the levy of dittam in the instant case as the levy is not 
authorised By section 27 (1) or (2) of the said Act. As there is no lawful basis 
for the demand of the dittam, though factually it was being paid by the landholder, 
they do not come within the scope of the deductions .permitted ^by section 35; (a); 
of the Madras Act (XXVI of 1948). •

Obiter ;--Section 27 of the Madras Act (II of 1894) could not apply to estates- 
falling with the category defined by section 4 {d) of the Act as neither jodi nor quit 
rent can be equated to permanent assessment within the meaning of section 27 off 
tfie Act.

R. G Raj an, for Petitioner. ■>
The Advocate-General {V. K. Tiruvenkatachari) and The Additional Govern

ment Pleader {M. M. Ismail), for Respondent.
■ • R.M. ----------- - Rule absolu te.
Rajagopalan and Ramachandra Iyer, JJ. Coelho 0. Agr. I.T.O., Gudiwada.

b iQth January, i960. T.R.G. No. 53 of 1957..
• Madras Agricultural Income-tax Act {V of 1955), section 5 (e) and (k) Applicability 

—Permissible deduction—Interest paid on money borrowed for acquiring land—If permissible 
deduction. - . • - ■ ' . ..
-, The nature of the loan and the interest paid thereon contemplated under sec-, 

tion 5 (k) of the Madras Agricultural Income-tax Act, 1955, is that the borrowed 
amount should have been actually spent-on the land, viz., -for any agricultural or 
horticultural purposes or any purpose subservient thereto. ■ An expenditure. for. 
the purpose of purchasing the land itself is not an expenditure ‘on the land’, within 
the scope of that sub-section. A loan borrowed for the purpose of purchasing the'' 
land, though of’a capital nature, the interest paid on the said loan in the year of 
account is not of a capital nature. A payment of interest on a loan incurred for the 
acquisition of land, which is the source of taxable income under the Act, will satisfy ■ 
the requirements of. section 5 if) of the Act' and will constitute' a permissible dedu- - 
ction.i ~

• “ , . [Scheme of provisions explained—-Wholly and exclusively for the purpose of 
the'land—What is ?—Case-law discussed]. , ■ i v ,

E. Anthony. Lobo and R. Rajagopala Ayyar, for Petitioner. :.- r.
' The ' Government Pleader {K. Veeraswami), for Respondent. 
r> -Kj ___ Petition allowed.



; [SupRemE Court.] ■ ' '
Subba Rao and J. C. Shah, JJ. Nandlal Misra v. K. L, Misra.

ist Apnl, iq6o\ v ■ • ' ,.Cr.A. No. 64 of 1958.
Criminal Procedure Code (F of 1898), section 488—Preliminary enquiry before notice— 

Validity: ‘ ' ■.. ■
Section 488, of the Criminal Procedure Code did not contemplate a preliminary 

inquiry before issuing a notice but it laid down that all evidence under that chapter 
should be taken in the presence of respondent or his pleader. The procedure 
followed by the Magistrate in the present case (not issuing notice to respondent) was 
unjust to appellants

“ The record disclosed that presumably the Magistrate was oppressed by the 
high status of respondent, and instead of making a sincere1 attempt to ascertain the 
truth, proceeded to adopt a procedure which is not warranted by the Code of 
Criminal Procedure, and to make an unjudicial approach to the case of appellant.”

Order of the High Court is set aside and reference made by the Sessions Judge 
is accepted and the application is remanded to- the Court of Magistrate, I Class, 
Allahabad) for disposal according to law.

■ ■ & ■

N. G. Sen, for Appellant.
C. K: Daphtary, Solicitor-General of India, for Respondent.
G.R.: ■ j ' 1 . i •" Case remanded.

[Supreme Court.]
B. P. Sinha, C.J., S. J. Imam, A. K. Sarkar Hathisingh Mfg. Co. a.Union of India. 

K. JV. Wanchoo and J. C. Shah, JJ. Petitions Nos. 88, 106 of 1957 &
' 14th April, i960. 103 of 1959. •

Industrial Disputes Act {XIV of 1947) as amended by Act XL of 1947, section 
25-FFF—Vires Articles 14, 19 (1) (g) and 20 of the Constitution of India.

The freedom to carry on any trade or business guaranteed by Article 19 (1)
(g) was not absolute. It was subject to reasonable restrictions, which Parliament 
was always.competent to impose. The closure of an industrial undertaking always 
resulted in throwing away many of its employees into the ranks of the unemployed. 
It was, therefore, held that it would be in the interest of the general public if “ the 
misery resulting from unemployment should be redressed. The object of the re
trenchment compensation is, therefore, to give partial protection to the employee 
to enable him to tide over the period of unemployment.”

Article 19 (1) (g) was, therefore, held not to have been contravened by the
impugned provision. (Section 25-FFF of the Industrial Disputes Act). Tt was 
further held that it was not unreasonable' to award 1 compensation under section 
25-FFF (f) in addition to the gratuity “which is otherwise'claimable under an 
awardjfrnding upon the employer.”' Absence of a provision'for a judicial verdict 
on the question of compensation would not make the law unreasonable.

Rejecting, the argument regarding discrimination it was held that the impugned 
provision would apply to all the employers covered by it and, therefore, it was not 
discriminatory in nature.

G. S. Pathak and B. Sen, for Petitioner.
• M. C. Setalvad, Attorney-General of India, for the Union of India.

Porus A. Mehta, for Intervener.
, G.R; .

M-NRQ
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Ramachandra Iyer, J. Varadaraja Gounder v. Narasimhalu Reddiar.
nth March, i960. S.R. No.'28388 of 1959.

■ Civil Procedure Code (F of 1908), section 115—Revision against an order made under ' 
section 467 of the Criminal Procedure Code—Maintainability.

As an order made under section 476 or'476-A of the Criminal Procedure Code 
has been'expressly made appealable under section 476-B .of the Code to the Court 
fo which the Court making the order is subordinate no revision ■ could be filed against 
such an order under section 115 of the Civil Procedure Code. . *

- An Assistant City Civil Judge, Madras, should be deemed to be subordinate 
to the Provincial City Civil Judge within the meaning of section 476-B of the 
Civil Procedure Code.

•JV. Vanchinathan, for Petitioner.
. R.M. , . Office note accepted.

Balakrishna Aiyar and Jagadisan, JJ. Sathappa Chettiar v. Uniayal Achi.
16/A March, i960. O.S.A. No. 46 of 1958.

Madras High Coiirt Original Side Rules, Order 17, rule if—Inaccuracy—Meaning of 
—If includes supervening inaccuracy. . 1

The word ‘inaccuracy’ in Order 17, rule 15 of the Madras High Court 
Original Side Rules, is no doubt wide and is intended to cover cases not governed 
by the other words namely, clerical or arithmetical error occurring therein. Clerical 
or arithmetical errors connote something which is manifest on the face of the record 
and the word ‘ inaccuracy ’ in the rule should be interpreted in the light of the 
preceding words ‘clerical or arithmetical error’. Hence if there is no -inaccuracy 
manifest on the face of the record, just like clerical or arithmetical error, the Court 
has no jurisdiction to act under the rule. A supervening inaccuracy, viz., one 
which renders the original order inaccurate by reason of a subsequent amendment, 
cannot be one manifest on the face of the record and cannot be amended under the 
rule. ■

P. S. Sarangapani Ayyangar, for Appellant.
T. Venkatadri, ( for Respondent., ,, ' _ ;

. R.M. ‘ '■ . Petition dismissed.

Balakrishna Aiyar and Jagadisan, JJ. Abdul Malick & Sons v. Md. Yusuff Sait.
2U/ March, 1960. Appeal No. 272 of 1956.

Contract Act [IX- of 1872), section 16—Undue influence—What is—Gift from parent 
to child—Presumption of undue influence. •

Transactions in the nature of a bounty from a child to a parent are in equity 
looked, upon with caution by Courts and it is the duty of the donee to prove that the 
gift was the result of free exercise of independent will and the Court should be satis
fied that the donor was acting, independently without any influence from the donee. 
The, mere existence of the fiduciary relationship of parent and child between the 
donee and the donor raises a presumption of undue influence and it is on the donee 
to rebut the presumption. , ,

K. Krishnaswami Ayyangar, JV. C. Raghavachari, N. S. Varadachari and Narottam 
Jain, for Appellants. ‘‘ 3

V. C. Viraraghavan, for 1st Respondent. , ■ , ■ '
. 'R.M.- ' ■ ---- ' ~y ' Appeal dismissed.
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Rajagopdlan and ? Madura Mills Co., Ltd. V.
Ramachandra Iyer, JJ: ■ State of Madras.-
14th December, 1959/ 1 T.R.G. No. 21 of 1957.,

Madras General Sales Tax Act {IX of 1939)—Turnover and Assessment Rules, 1939, 
rule 4-A—Applicability and validity.

Rule 4-A (iv) of the Madras General Sales Tax Assessment and^ Turnover 
Rules, 1939, is not ambiguous in any way and the single point levy prescribed under 
the rule will apply to all sales of cotton to a spinning mill in the State without refe
rence to any question of licensing of the dealer. The rule is intra vires and enforceable,

K. V. Venkatasubramania Ayyar instructed by Messrs. King and Partridge, for 
Petitioner.

The Government Pleader (K. Veeraswami) for Respondent.
R.M. ------------ . Petition dismissed.

Rajamannar, C.J. and Jagadisan, J. - Thangavelu v. Tiruchirapalli City
21 st January, 1960. Co-op. Bank, Ltd.

( W.A. No. 84 of 1957.
Madras Shops and Establishments Act {XXXVI of 1947), sections 6 and 41 (2) —Juris

diction of Commissioner—Exemption of an establishment from the provisions of the Act subject 
to certain conditions—When affects Jurisdiction of the Commissioner.

Where the State Government by virtue of the powers under section 6 of the 
Madras Shops and Establishments Act exempts any establishment from the provisions 
of the Act, subject to the condition that the establishment concerned incorporates the 
provisions of Chapters II, III, V and VII of the Act in their by-laws, the result would 
be that section 41 of the Act which occurs in Chapter VII of the Act would apply in 
any event to such establishments as the same would be part of its by-laws. Or if 
such a condition has not been complied with the exemption would not be effective.
A right of appeal under section 41 (2) of a discharged workman would be preserved 
under the by-laws in such circumstances even though the provisions of the Act as such 
may have no application by virtue of the exemption order,

M. Natesan, for Appellant.
R. Gopalaswami Ayyangar, for Respondent. r
R.M. ------------ Appeal allowed.

Rajagopalan and Ramachandra Iyer, JJ. Abdur Rahim v. State of Madras.
21st January, i960. W.P. Mo. 592 of'1959, etc.

Madras Beedi Industrial Premises {Regulation of Conditions of Work) Act (XXXII 
of 1958)—Validity—If opposed to Article 19 (1) (g) of the Constitution.

The Madras Beedi Industrial Premises (Regulation of Conditions of Work) 
Act, except section 2.(g) (i) of the same, is a valid piece of legislation and the provi
sions of the Act do not generally offend against Article 19 (1) (g) of the Constitution. 
There is no prohibition in the Act of the business of manufacture and sale of beeches 
though there is a restriction or regulation in regard to' the mode of manufacture. 
The restrictions imposed under the Act are reasonable and in the interests of the 
public and saved by Article 19 (6) of the Constitution.' Section 2 {g) (i) of the 
Act however, which makes a trade mark holder or registered user liable under the 
Act is unreasonable and unrelated to the mischief sought to be remedied and is as 
such void and unenforceable.

(Case-law discussed —Policy behind the Legislation considered—Provisions of 
the Act,analysed—Object and scope of the provisions indicated.)

Inamdar Abdus Salam, Samiullah Baig, C.L. Narain, K. V. Venkatasubramania Ayyar, < 
K. K. Venugopal, M. K. Nambiyar, for Petitioners.

The(Advocate-General {V. K. Tiruvenkatachari) and The Additional Government 
Pleader {M. M. Ismail), for Respondents.

R.M. ------------ Orders accordingly.
M—N R C
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Ramaswami, J. Nallakaruppan Chettiar v. Subbiah Thevar.

iith February, i960. Crl. Rev. G. No. 716 of 1959.
GrI. R.ev. P. No. 697 of 1959.

.. ^ Cattle Trespass Act. {I-of. 187.1), section 1 o—Scope of— Cultivator or occupier5— 
Meaning of. - . ,

1 Sectiop 10 of the Cattle'Trespass Act contemplates certain sets of persons 
who are authorised to seize cattle trespassing under certain circumstances. One 
of them is the cultivator or occupier of the land on which the cattle trespasses. The 
term ‘ cultivator ’ includes not only the person who actually toils on the land on his 
o\vm,account, but also the, owner of the land who gets.it cultivated through his farm 
servant or hired labour. The workable test in the interpretation of the terms 
‘cutivator’ or ‘ occupier 5 appears to be whether or not the person who claims to 
have legally seized the cattle or caused them to be seized can maintain that he has 
suffered any loss or damage as the very scheme of, the Act is based on the concept 
of. damage paused by the trespassing cattle and consequent loss to cultivators.
■ - - R, Santanam, for Petitioner. -
“■ ■ The Public" Prosecutor {P. S. Kqilasam), for the State.

M. S. Sethu, for Complainant.
R-M. ,, ------------ . . Sentence reduced.

0Rqjamannar, C.J., and . Louis Dreyfus & Co., Ltd. v.
Basheer Ahmed Sayeed, J. Balasubbaraya Chettiar & Sons.

12th February, i960. - O.S.A. No. 60 of 1956.
Arbitration Act {X of 1940), section 30—Setting aside award under—Misconduct—• 

What amounts to.
The Arbitrators in a' reference under the Arbitration Act are the final judges of 

fact.. It is not open to the Court in an application under section 30 of the Act to say 
that in its opinion the evidence was not sufficient to establish the conclusion. The 
power of the Court to examine the. evidence is not as a Court of appeal but to find 
out whether the finding of the arbitrators is so perverse and unsupported by the evi
dence adduced before them so that it, could be said that the arbitrators have mis
conducted themselves or the proceedings before them.

Messrs. King and Partridge, for Appellant. ,
V. Ci Gbpalaratnam and V. Devarajan, for Respondent.

. R.M. ------------ Appeal allowed.
Rajagopalan and Ramdchandrq Iyer, JJ. Sundaram Iyengar & Sons
,. 17th February, i960. (P.) Ltd. v. State of Madras.

W.P. Nos. 252 and 253 of 1957.
Madras General Sales-tax (Definition of Turnover and Assessment) Act (XVII of 

1954) and Turnover and Assessments Rules, 1939, rule 12—Applicability—Notice calling 
upon, repayment of tax duly refunded under orders of Court—Validity.

. Rule 12 of the Madras General Sales-tax Turnover and Assessment Rules, 1939, 
will in terms apply only to the case of an original assessment. The rule contemplates 
only , an arithmetical computation after the order of assessment is made. Where a 
demand or refund certificate has beenr issued the rule ceases to have effect except in 
cases covered by rules 14-A and 15(2) of the General Sales Tax Rules. Though the 
Madras Sales-tax (Definition of Turnover and Assessment) Act, 1954, validated the 
levy of tax on certain turnovers, it has not provided any machinery for recovery of 
amounts refunded to an assessee before the Act. Rule 12 of the Turnover- and Assess
ment Rules cannot be invoked in such cases.

' K. V. Venkatasubramania Ayyar and N. R. Govindachari, for Petitioner.
The Additional Government Pleader {M..M. Ismail), for Respondent.
R-M. —---- ------ Rule absolute.
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Ganapathia Pillai, J. Sayed Gani v, State of Madras.
18th February, i960. ' W.P. No. 1169 of 1959.

Industrial Disputes Act {XIV of 1947)3 section 12—Conciliation proceedings—Con
ciliation Officer—If should give notice to the workman at whose instance the dispute was raised.

Though normally as a matter of practice a Conciliation Officer acting under 
section .12 of the Industrial Disputes Act, 19473 issues notice to the workman at 
whose instance the dispute was raised, there is no duty cast on him under the section 
to give such notice. The nature of the duties of an officer under the section is 
more in the nature of investigation than adjudication upon the rights of parties and 
as such the sufficiency of any notice given to the employee concerned in proceedings 
under the section cannot be questioned on principles of natural justice.

T. A. Raghunathachari, for the Petitioner,

------------ Petition dismissed.
Basheer Ahmed Sayeed and Subramaniam, JJ. Obliswami Naidu v. State

19th February, i960. Transport Appellate Tribunal
W.A. No. 91 of 1959.

Motor Vehicles Act {IV of 1939), section 134 {2)—Power of Appellate Tribunal to 
remand proceedings after long lapse of time—Validity.

Constitution of India (1950), Article 226—Certiorari-^Basis of jurisdiction.
The whole justification for a wnt of certiorari is to prevent, where no other 

remedy is available, a patent injustice being allowed to stand.
The State Transport Appellate Tribunal under the Motor Vehicles Act, can set 

aside the order of an authority under the Act only where it appears that the order of 
the authority has occasioned failure of justice.

Where the Appellate Tribunal finds that the evidence on record is not sufficient 
for it to say that the order of the authority was not right, the Tribunal could have no 
jurisdiction to vary the order unless it is shown that the authority ’has disabled any 
party from placing all the necessary evidence before it. An order of the Appellate 
Tribunal remanding a matter to the authority to determine the facts as they existed 
some years ago will be so plainly unreasonable to constitute a patent injustice that 
it should be quashed by the issue of a writ of certiorari. ''■>

M. Ramachandran and T. V. Balakrishnan, for Appellant.
The Additional Government Pleader {M: M. Ismail), M. JV. - Rangackari, 

T. Ghengalvaroyan, K. Tirumalai and A. C. Munuswami Reddy, for Respondent.

Appeal allowed.
Rajamannar, C.J. and Jagadisan J. ■ Kurian v. General Manager,

26th February, i960. Southern Railway, Madras.
W.A. No. 119 of 1957.

Constitution of India (1950), Article 311—Termination of service in contravention of 
Letter of resignation sent by employee not acted Upon—Subsequent termination of service on 

the basis of that letter—Validity.
Where the services of a civil servant is terminated on the footing that the 

employee concerned has resigned his post it may not amount to removal from service 
within the meaning of Article 311 of the Constitution. But where it is clear that the 
letter of resignation was either withdrawn subsequently or was not acted upon by the 
authorities, themselves having regard to their conduct inconsistent with the accept
ance of such resignation, the termination of service without notice purporting to be 
on the basis of such a letter will violate against Article 311 of the Constitution and 
will be invalid.

G. Vasantha Pai and D. Padmanabha Pai, for Appellant.
C. Govindaraja Ayyangar, for Respondent.
R.M. Rule absolute.
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Rajagopalan, J. Rangachari v. General Manager, Southern Railway.
3rd March, i960. W.P. No. 1051 of 1959.

Constitution of India (1950), Article i6;—Scope of-—Reservation of promotion post in 
favour of backward classes—Validity—Backward classes who are—‘Employment’—Scope of.

■ The equality of opportunity which Article 16 (1) of the Constitution of India 
guarantees and the discrimination which Article 16 (2) prohibits apply also to pro
motions of civil servants from one post to another when both .are included in the 
same service. Though promotions may not be appointment to a service it is an 
appointment to an office within the meaning of Article 16 (1) and (2). The term 
‘ employment ’ in Article 16 (1) and (2) covers the entire period of service of a civil 
servant and throughout his service a.citizen is entitled to the rights guaranteed by, 
clauses (1) and (2) of Article 16. 1

Taking the scheme of the Constitution as a whole the expression ‘backward 
classes5 in Article 16 (4) of the Constitution includes members of the scheduled 
castes and scheduled tribes. Article 16 (1) of the Constitution no doubt authorises 
the reservation of appointments and posts in favour of backward classes. But promo
tions from one post to another.in the same service is neither appointment to a service 
nor appointment to a post. The'ambit of Article 16 (4) is narrower than that of 
Article 16 (2). While Article 16 (2) applies to all civil posts and all .appointments 
thereto, Article 16 (4) is confined only to appointments to a service or post, which 
means the initial appointment to the service itself. It cannot cover-a case of promotion 
from one post to another of a higher grade in the same service. While such pro
motions are within the scope of the ban against discrimination imposed by Article 
16 (2) of the Constitution they are outside the protection under Article 16 (4).

Hence a reservation in favour of backward classes in respect of promotions from 
one post to another in the same service will be unconstitutional, as offending against 
Article 16 (2) of the Constitution and is not saved by Article 16 (4).

• S. Mohan Kumaramangalam and P. S. Madhusudanan, for Petitioner.
K. Rajah Ayyar, C. Govindaraja Ayyangar and B. T. Seshadri, for Respondent.

• • R.M. 1 ■ Rule absolute,.

Rajagopalan, J. K.P.V. Sheik Mohd. Rowther & Go. v.
17th March, i960. Trustees of Port Trust, Madras, by its Chairman.

W.P. Nos. 889 and 908 to 923 of 1959.

Madras Port Trust Act {II of 1905), section 39—Power of Port Trust to levy scales 
of fees for labour provided.

The Port Trust has a right and duty under the statute to undertake the service 
,of handling the cargo received in the Port and providing the necessary shore labour 
and the charges thereof could be imposed on the person to whom the services are 
rendered. The Port, Trust in taking charge of the landed goods from the Masters 
of the ships is in the position of a bailee in relation to the consignee of the goods. 
The unloading of the goods from the ship in the quay, is a joint operation in 
which both the shipping agent as representative of the Master of the ship, and the 
consignee or his agent have well defined obligations. Thus the Port Trust in receiving 
the goods on behalf of the consignees is rendering service to the shipping agents and 
is therefore entitled to charge the Shipping agents for the same. That such -services 
are for the benefit of the consignee also makes no difference to the right of the Port 
Trust; under the scheme underlying section 39 of the Madras Port Trust Act.

K. V. Venkatasubramania Ayyar and A. A. S. Mustafa, for Petitioner.
The Advocate-General (V. K. Tiruvenkatachari) and V. V. Raghavan, and V. Srini- 

vasan, for Respondent.
R.M. Petitions dismissed.
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[Supreml Court], '

S. J. Imam, S. K. Das, J. L. Kapur, ' Darbar Vira Vala Suraj Vala a.
A. K. Sarkar and M. Hidayatullah, JJ. The State of Bombay.

iq.th April i960. . Petition No. 62 of 1956.
Customary grant ofBhayat—Lapse of grant—Effect—Article iq (1) (b) of the Constitu

tion of India, if violated.
On language and construction of the terms of the document, the Lekh, dated 

15th July, 1943, it is clear that the grant was made to the petitioner as a Bhayat and 
when he ceased to be a Bhayat on becoming the Ruler of the State, the grant lapsed 
to the State. The term ‘Bhayat’ is not merely descriptive and certain rights and 
privileges conferred under the grant indicated that the grant was operative so long, 
as the petitioner remains a Bhayat.

As the grant lapsed under the terms of the grant there was no violation of the 
fundamental rights of the. petitioner under Article 19 (1) (b) of the Constitution.

N. H. Hingorani, for Petitioner.
R. Ganapathy Aiyar, for Respondent.
G. R. ------------ Petition dismissed.
[Supreme Court].

S. K. Das, J. L. Kapur and Pingle Industries, Ltd. v.
M. Hidayatullah, JJ. G.I.T., Hyderabad.

26th April, i960. C.I.T. Madras v. Abdul Kayum.
G.A. Nos. 190 of 1955 & 64 of 1956.

Income-tax Act {XI of 1922), section 10 (2) (xv)—Capital expenditure and Revenue 
expenditure—Test.

Lease money paid for acquiring the right to extract stones from a quarry is 
capital expenditure and not a revenue expenditure as it was not incurred for the 
purchase of raw material but for the acquisition of a right to a source of raw materials 
of an enduring nature. The expenditure was not incurred for the purchase of raw 
materials for a manufacturing business but one incurred for the acquisition of a right 
the possession of which was a necessary condition for the carrying on of the business of 
the assessee company.

N. A.s Palkiwala, with R. Ganapathy Aiyar, for Appellants in G.A. No. 190 and 
for Respondent in G.A. No. 64.

H. N. Sanayal, Additional Solicitor-General with D. Gupta, for Appellant in G.A. 
No. 64 and for Respondent in G.A. No. igo._

G.R. ------------ G.A. No. 190 dismissed and
C.A. No. 64 allowed.

[Supreme Court],
B. P. Sinha, G.J., P. B. Gajendragadkar, Jadab Singh v.-

K. Subba Rao, K. G. Das Gupta Himachal Pradesh Administration.
and J. C. Shah, JJ. Petitions Nos. 161 of 1958, 16, 17, 35, 36,

28th April, 1960. 58, 69, 102 and 109 of 1959.
Himachal Pradesh Abolition of Big Landed Estates and Land Reforms Act, 1954— 

Himachal Pradesh Assembly (Constitution and Proceedings) Validation Ordinance {VII of 
1958 and Act No. {LVI of 1958)—Article 240 of the Constitution of India, 1950.

Powers of Parliament under Article 240 of the Constitution is not exhaustive, 
and under its residuary powers Parliament has the necessary authority to pass the 
validating Act, and Parliament was competent to remove the bar which arose be
cause of the failure to issue the notification under section 74 of the Representation 
of the People Act. Therefore “ The Abolition of Big Landed Estates Act ” was a 
valid piece of Legislation and was not violative of the fundamental rights of the.

M—NR G
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petitioners because its object was to bring about agrarian reform, and such a purpose 
clearly falls within the class of Statutes’ contemplated by Article 31-A of the 
Constitution.

“ The Impugned Act contains provisions for transferring the interest of the 
landowners to the tenants in lands and for acquisition by the State of the property 
of the landowners on payment of compensation under the schedule provided in 
that behalf. This Court has held in Shri Ram Narayan v. State of Bombay, (1959 
■S.G.J. 679) that a statute the object of which is to bring about agrarian reform by 
transferring the interest of the landowners to the tenants falls within the class of 
statutes contemplated by Article 31-A (a) is protected from the attack that it vio
lates the fundamental rights enshrined in Articles 14, 19 and 31 of the Constitution.

Ackkru Ram, D. R. Prem and Ganpat Rai, for the Petitioners in all petitions except 
No. 36 of 1959.

D. R. Prem and Satyanarayana, for Petitioners in No. 36 of 1959.
C. K. Daphtary, Solititor-General of India, for Respondents in all the petitions.
G.R. ------ :---- Petitions dismissed.
[Supreme Court],

£. P. Sinha, C.J., S. J. Imam, A. K. Sarkar,
K. Subba Rao and J. C. Shah, JJ.

29th April, i960.
Motor Vehicles Act {IV of 1939), section 64-A- 

iion—Jurisdiction.
By Majority :

The Regional Transport Officer has jurisdiction to vary the conditions of a per
mit by virtue of the power conferred on him by the Madras Government. Conse
quently the Government had the power under section 64-A of the Motor Vehicles 
Act to do that which the Regional Transport Officer could have done but refused 
to do.

M. C. Setalvad, Attorney-General of India, for Appellant.
R. Ganapathy Aiyar, for Respondent.

G.R. >’ ----------- Appeal allowed.
[Supreme Court].

P. B. Gajendragadkar, K. Jf. Wanchoo East & West Steamship Co. v.
and K. C. Das Gupta. S. K. Ramalingam Ghettiar.

3rd May, 1960. Narandas Mathuradas Narielwala v.
Bharat Lime, Ltd.

C.A. No. 88 of 1956 and 
C.As. Nos. 91 & 92 of 1958.

Carriage of Goods by Sea Act (XXVI of 1925)—Schedule, Article III, paragraph 6, clause 
3—Si ope and interpretation.

“ In any event the carrier and shipper shall be discharged from all liability 
in respect of loss or damage unless a suit is brought within one year after the delivery 
of the goods or the date when the goods should have been delivered.” The words 
“ Less or damage ” is intended to mean and includes every kind of loss to the owner 
of the goods whether the goods are lost totally or merely lost to the owner by non
delivery.

Also held that the words “ discharged from liability. . .” is not a rule of
limitation but expresses a total extinction of liability and should in view of the 
international character of the legislation be construed in that sense.

■ B. Sen, for Appellant in C.A. No. 88.

A. St. Arunachalam Pillai v. 
Southern Roadways, Ltd. 

C.A. No. 262 of 1958.
—Scope of—Route permit terms—Vdria-
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C. R. Pattabiraman, for Respondent in G.A. No. 88.
C.K.Daphtary, Solicitor-General of India, for Appellants'in G.A. Nos. 91 and 92. 
G. Gopala Krishnan and A. V. V. Shastri, for Respondents.

G.R. Appeals dismissed.
[Supreme Court.]

P. B. Gajendragadkar, K. N. Wanchoo, and 
K. G. Das Gupta, JJ.

\th May, i960.

Luhar Amritlal Nagji v. 
Doshi J ayanthilal, J etalal.

G.A. No. 121 of 1956.

Hindu Law—Antecedent debt of father—Pious obligation of sons—Immoral or amya- 
vaharika debts-—Challenge by sons—Stare decisis—Effect.

The doctrine of pious obligation under which sons are held liable to discharge 
their fathers’ debts is based solely on religious considerations, and such debts under 
Hindu Law must be “ for a cause not repugnant to good morals.” The question 
for consideration before the Court was whether in determining the true effect of 
the provisions of Hindu Law bearing on this question the Court should construe 
the original text in spite of the fact that the point raised was covered by a 
number of judicial decisions.

In order to succeed in their challenge the sons must prove the immoral character 
of the antecedent debts and must also prove that the alienee had notice of the immoral 
character of such debt. The contention of the appellants that the principles of 
Hindu Law viewed in the light of ancient Sanskrit texts did not justify the view taken 
by the Privy Council in 6 LA. 88, and 511.A. 129, 46 M.L.J. 23 could not be upheld 
as the principle of stare dtcisis applies. For the anomalies in this branch of Hindu 
Law the solution lies with the Legislature and not with the Courts. It is too late now 
to attempt to decide the point purely in the" light of ancient texts.

•Dr W. S. Barlingay, for Appellants.
M. L. Jain, for Respondent.
G.R. \ ------------ Appeal dismissed.

*
[Supreme Court.]

P. B. Gajendragadkar, K. N. Wanchoo Ramnagar Cane & Sugar Go., Ltd. v.
Jatin Chakravarty, 

Cr.A. No.-96 of 1959.
and K. C. Das Gupta, JJ. 

5th May, i960.
Industrial Disputes Act (XIV of 1947), sections 22 (1) (D) and 24 (i),(i)—Strike 

during pendency of conciliation—Illegal.
The effect of section 22 (1) (D) of the Industrial Disputes Act was that if a strike 

was declared in a public utility service during the pendency of a conciliation 
proceeding, it would be illegal. In order to bind the workmen under this provision, 
it was not necessary to show that the workmen should belong to the union which 
was a party to the dispute before the conciliator.

The Courts below were in error in putting an unduly narrow and restricted 
construction on the provisions of section 22 (1) (D) of the Act. The conciliation 
proceedings between the appellant and the. employees union attracted the provisions . 
of section 22 (i)-(D) to the strike in question and made.it illegal under section 24. 
(1) (i) of the Act.

The Court, therefore, convicted the 11 employees of the offence charged and 
set aside the order of acquittal passed by the Calcutta High Court.

C. K. Daphtary, Solicitor-General of India, for Appellant.
Respondents ex parte.
G.R. ------------ Appeal allowedg
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[Supreme Court.]
S. K. Das, S. K. Kapur, K. Subba Rao, 
M. Hidayatullah and J. C. Shah, JJ. 

6th May, i960.

State of XT. F. 
Deoman Upadh^ya. 
Cr.A. No. 1 of 1960-

, Criminal Procedure Code (V of 1898), section 162 (2)—Evidence Act (/ of 1872),, 
section 27—Validity of—Article 14, Constitution of India (1950)—Scope.

By Majority ;

“ The classification between persons in custody and persons not-in custody,, 
in the context of admissibility of statements made by them concerning the offence 
charged cannot be called arbitrary, artificial or evasive. The legislation has' 
made a real distinction between these two classes and has enacted distinct rules, 
about admissibility of statements, confessional otherwise, made by them.

The High Court was in error in holding that section 27 of the Evidence Act 
and section 162 (2) of the Criminal Procedure Code in so far as “ that section, 
relates to section 27 of the Evidence Act” are void as offending Article 14 of the- 
Constitution.

. H. N. Sanayal, Additional Solicitor-General of India, for Appellant.
H. J. Umrigar, for Respondent. -

- • G.R. . ----------- Appeal allowed-
Svbrahmanyam, J. Srinivasa Ayyangar v. Varadachariar.

21st January, i960. S.A. No.. 936 of 1957..
- Civil Procedure Code { V of 1908), Order 21, rules 35, 36, 95 and 96—Appli
cability—Purchaser of an undivided share of the judgment-debtor in frroperty jointly owned' 
by the judgment-debtors—Suit for'partition and possession—Limitation for.

There is no provision in Order 21, Civil Procedure Code, under which a 
purchaser of a share or interest in property held by the judgment-debtor in common 
or jointly with other persons can apply or obtain process for delivery of such share 
or interest ; nor is such a purchaser entitled to be in joint possession with the others. 
Hence symbolic delivery in such cases cannot furnish a fresh starting point of‘ 
limitation for a suit for partition and possession.

(1955) 1 M.LJ. 414, followed.
R. Gopalaswami ''Ayyangar and P. S. Srisailam, for Appellant.
K. S. Desikan and K. Raman, for Respondents. 1 
V. Krishnamurthi, for Respondent (Court Guardian).
R-M. ----------- Orders accordingly-

Subrahmanyam, J. Valliulakkai v. Eawafi Pillai Anna.
21st January, i960. A.A.A. No. 45 of 1958.,.

Travancore-Cochin Prevention of Eviction of Kudikidappukars Act (XIII of 1955),. 
sections 4, 5 and g—Scope of—Right of permanent occupancy—When to be claimed in 
redemption suits.

A suit for redemption of an usufructuary mortgage of land is a suit for re
covery of possession of immoveable property within the meaning of section 9 of the- 
Travancore-Cochin Prevention of Eviction of Kudikidappukars Act, 1955 and a. 
defendant in such a suit is bound to put forward his claim, if any, for occupancy in 
that, suit. If no such claim is put forward or tried in the suit itself it cannot be- 
pleaded by way of defence to the execution of the decree.

P. Anantakrishnan. Nair, for Appellant. 
S. Padtnanabhan, for Respondent.
R.M. ---------- Appeal dismissed1,
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Ramachandra Iyer, J. Chakravarthi Iyengar?. Kannan.
29th January, i960. ‘ Appeal Nos. 178 & 229 of 1958.

Madras Court-fees and Suits Valuation Act {XTV of 1955), section 87 (2)—Proceedings 
before Collector or Land Acquisition Officer under sections 9 and 11 of the Land Acquisition Act 

for determining compensation commencing earlier to the new Court-fees Act—Reference to Court 
under-section 18 of the Land Acquisition Act subsequent to the new Court-fees Act—Court-fee's 
on appeals —If should be under the new Act.

The new Madras Court-fees and Suits Valuation Act, 1955, provides for pay
ment of Court-fees not only in regard to suits but also in regard to matters before the 
other Tribunals or Officers who may be either Revenue or Administrative Officers. 
Hence the ‘ proceedings ’■ referred to in section 87 (2) of the Act should comprehend 
all matters other than suits. The Collector or Land Acquisition Officer acting 
under section 11 of the Land Acquisition Act is deciding the rights of parties and such 
proceedings will also fall under section 87 (2) of the Act. The word ‘ Proceedings ’ 
in the section should be held to be used as meaning a proceeding in the nature of 
a-suit.

(1942) 1 M.L.J. in, followed.
A reference under section 18 of the Land .Acquisition Act is only a continua

tion or at' any rate arises out of,’ the initial proceedings under section 11 of 
the Act. Hence appeals filed in High Court which arise out of the proceedings 
originally started under sections 9 and 11 of the Land Acquisition Act before the coming 
into force of the new Court-fees Act of 1955 would be governed by the old Court- 
fees Act by virtue of section 87 (2) of the new Act.

C. Vasudevan and T. V. Srinivasan, for Appellant in Appeal No. 178 of 1958.
T.S. Nagaswami Ayyar and V. Nataraj, for Appellant in Appeal No. 229 of 1958.
The Government Pleader (K, Veeraswami), for Respondent in both.
R. M. ------------ Reference answered.

Balakrishna Iyer, J. ^ Rangaraja Iyer v. Babu Iyer.
4th’February, i960. A.A.O. No. 191 of 1957.

Civil Procedure Code (V of 1908), Order 24, rule 43—Money deposited in Court 
directed to be paid to the decree-holder on furnishing security—Decree-holder not furnishing 
'security— If judgment-debtor liable to pay interest. .

Where the judgment-debtor pays £he decree amount into Court and insists on 
the decree-holder drawing the same only on furnishing security, his deposit is not 
unconditional and he will still be liable to pay interest on the decree amount not
withstanding. the deposit.

P. S. Srisailam, for Appellant.
S. Amudachari and A. V. Raghavan, for Respondent.
R.M. ------------ Appeal allowed.

Ramachandra Iyer, J. Marcalline Fernando v. St. Francis
12th February, i960. Xavier Church.

G.R.P. No. 547 of 1959^
Civil Procedure Code (V of 1908), section 133 and Order 26, rule ■ 1—Issue of Com

mission to examine witness—Scope of power.
The examination of a witness on Commission is not an alternative to an: 

examination in Court as one of the fundamental rules of procedure in judicial trial 
is that the Judge who is charged with the decision of a case should himself hear 

1 the evidence. Unless the conditions laid down in Order 26, rule 1 or section 
133, Civil Procedure Code are satisfied, a Court, would have no jurisdiction to delegate 
the examination of witnesses to a Commission on the supposed theory that evidence 
in Court is necessary only in cases where the witnesses is likely to speak an untruth 
elsewhere. The mere fact that by reason of his culture and background as a priest 
a person could be expected to speak only the truth would not by itself be a sufficient 
ground to entitle him for examination on Commission.
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V. Srinwasan, for Petitioner.
A. P. C. Albuquerque, for Respondent.
R.M.

Rajagopalan, J. 
6th April, i960.

Petition allowed. 
Sivaswami Padayachi & Sons 0.

^Cassimiah Charities. 
W.A. Nos 177 and 200 of i960.

Madras Estates (Supplementary) Act {XXX of 1956), section 5 (4)—Power of Tribunal 
under to appoint a Receiver.

A^Tribunal under Madras Act XXX of 1956 has jurisdiction to assume powers 
vested in a civil Court under Order 40, rule 1, Civil Procedure Code and appoint a 
receiver pending decision of the question at issue in the proceedings before it under 
section 6 of the Act. The expression same powers as a civil Court when trying a suit 
under section 5 (4) of the Act is wide enough to include the power to appoint a 
receiver.

R. Gopalaswami Ayyangar and K. N. Balasubramaniam, for Petitioner.
The Additional Government Pleader {M. M. Ismail), K. Rajah Ayyar and V. 

Seshadri, for Respondent, in W.P. No. 177 of i960.
M. R. Narayanaswami, for Petitioner.
The Additional Government Pleader {M. M. Ismail) and T. V. Balakrishnan, 

for Respondent, in W.P. No. 200 of i960.
R.M. ------------ Petition dismissed.
[Full Bench.]

Somasundaram, Ramaswami and ' Mohan Ram v. Sundaramier.
Ananthanarayanan, JJ. A.A.O. No. 272 of 1957,

6th April, i960.
Civil Procedure Code (V of 1908), sections 11 and 47 —Poswers of executing Court— 

Decree directing sale of inalienable land like service inams—If could be questioned at the time 
of execution.

It is generally true that an executing Court cannot go behind the decree. But 
there are certain well-recognised exceptions to this rule. Where alienation of 
certain property is prohibited on grounds of public policy, either under the general 
law or by statute, the executing Court can refuse to execute a decree which directs 
such a sale. Where the executing Court is satisfied that the lands sought to be sold 
in execution of a decree are service inam lands and are therefore not saleable, it can 
refuse to execute the. decree.

A.I.R. 1937 Mad. 918, followed.
(1957) (2) An.W.R. 137 (F.B.), differed.
But to enable an executing Court to refuse to execute such a decree there should 

be some material either in the plaint or written statement or issues or judgment which 
when looked into could enable the Court to conclude that the land sought to be sold 
is an inalienable service inam.

1Per Ananthanarayanan, J.—“The rule of estoppel or constructive res judicata which 
would prevent the inamdar or his successors in title from I agitating the matter of 
inalienability in execution proceedings is upon the plane of principle. The power 
•of the executing Court to go behind the decree, because it is opposed to public policy 
or offends a' statutory prohibition, is upon another plane altogether. While no 
executing Court can launch into a fresh trial because of mere allegations or further 
mew material claimed to be-available, if materials on the same footing as the decree 
itself and equally evident and indisputable are available on record to show that the 
land sought to be sold is inalienable, the Court can go behind the decree in such 
instances' ”

K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellant.
T. P. Gopalakrishnan, 0. K. Ramalingam, K. S. Ramamurthi and T. R. Mani, for 

Respohdent.
, R.M. ------------ ■ Answered accordingly.

[End of (i960) 1 M.L.J. (Notes of Recent Cases).].
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Our system of law is founded on precedent?. Tt often happens that those re
semblances which call for the extension of old precedents to new facts and those, 
differences of the new from the old which make necessary the qualification of a pre
cedent or the development of a new doctrine are not easily perceived. Judicial, 
decisions may thus result sometimes in unintended petrefaction of law, but, generally, 
there is no denying the fact that the law broadens from precedent to precedent.. 
Where the resemblances and the differences are realised the law certainly undefgoes- 
extension or qualification. There is good sense in what, decades ago, a writer in 
the Green Bag observed apropos of precedents :

“ I wade through citations galore,
Dissect and distinguish the same.
But I find, 5 mid defeat and vain fury.
There never was yet to be found 
Precedent for a Judge or a jury ”.

The truth is that it is not the principles themselves that change. It is the applica
tion of the principles to varying facts—the facts of no two cases being the same—-that, 
produces a sense of enlargement or restriction of such principles. During the year 
under review as many as 47 decisions of the Supreme Court have been reported, 
in the columns of this Journal in addition to important decisions of the High Court 
in the several branches of the law. An attempt is made here to touch upon ther 
decisions so rendered on some of the more important titles of the law.

The Advocate And his Duties.
In Dr. V. K. John v. Vasantha Pal1, it is pointed out that while an advocate, as 

a responsible officer of Court arid member of a noble profession, will be guilty of 
grave misconduct if with knowledge of their falsehood he allows allegations to be 
made by his client in an affidavit, and he should therefore verify whether there were 
reasonable grounds in support of the allegations so made, it is not his province to- 
judge nor is it incumbent on him to decide if the offending allegations were true ~ 
and that it would be better for an advocate to advise his client not to use the language 
of positive assertion in such matters but to use words like'“I suspect”, “I believe,” 
“ I have reason to think ”, or “ I apprehend ”.

The High Court : Its Powers and Jurisdiction.

In Chauba Jagadish Prasad v. Ganga Prasad Ckalurvedi2, the Supreme Court in
dicates that the power of the High Court to correct questions of jurisdiction is to 
be found within .the four corners of section. 115, . Civil Procedure Code and that if 
there, is error falling within the section the Court can interfere, not otherwise. In.

1. (i959) 1 M.L.J. 329 (F.B.). 2. (1959) I M.L.J; (S.C.) 171.



2 THE MADRAS LAW JOURNAL. [iQOO

State of Madhya Pradesh v. Rava Shankar1, the Supreme Court lays down that the 
High Court has the right to protect subordinate Courts against contempt but sub
ject to the restriction that a case of contempt provided for in the Indian Penal Code 
should not be taken cognisance of by the High Court, and that where in its true 
nature and effect the act complained of is really scandalising the Court rather than 

■a mere personal insult to the Magistrate which is an offence under section 228, Indian 
Penal Code, the jurisdiction of the High Court to take contempt proceedings is 
mot ousted by section 3 (2) of the Contempt of Courts Act,.-1952;, ; ■■

* ». - i d ' y . -Constitutional La;w. ' •'<*'

The decision of the Supreme Court in Dalmia v. Justice Tendolkar2, makes it 
■clear that a statute coming'up for consideration on a question of its validity under 
Article 14 of the Constitution may have to, be dealt with under one or other of five 
•classes, namely, (1) where the statute itself indicates the persons or things to whom 
its provisions may apply either on the face of it or to be gathered from the surrounding 
■circumstances known to or brought to the notice of the Court, the Court will exa
mine whether the classification can be deemed to rest upon differentia distinguish
ing the persons or things grouped from those left out and whether such differentia 
has a reasonable relation to the object sought to be achieved irrespective of whether 
the statute is intended to apply to a particular person or thing or to a certain 
•class of persons or things ; (2) where the statute directs its provisions against
an individual person or thing or to several individual persons or things but no rea
sonable basis of classification appears on the face of it or can be deduced from the 
•surrounding circumstances the Court will strike down the law as a case of naked 
•discrimination ; (3) where the statute makes no classification for applying its pro
visions but leaves it to the discretion of the Government to select and classify the 
•Court will not strike down the law out of hand but will examine and ascertain if 
the statute has laid down any principle or policy for guiding the exercise of dis
cretion by Government in the matter of selection and classification, and if no 
such principle or policy is found the statute will be struck down as providing for 
the delegation of arbitrary or uncontrolled power to the Government so as to enable 
it to discriminate between persons and things similarly situate as well as any exe
cutive action taken under such law ; (4) where the statute has made no classification 
and leaves it to the discretion of the Government to select and classify the persons 
•or things to whom the provisions are to apply, but at the same time it lays down 
a principle or policy for guiding the exercise of the discretion, the Court will uphold 
the law as constitutional; (5) where the statute leaves it to the discretion of the 
•Government to select and classify the persons or things to whom the provisions shall 
apply and also indicates the principle or policy to guide the exercise of the dis
cretion, but the Government has not followed such principle or policy the action 

■of the Government will be struck down, -but the statute itself will not be condemned 
as unconstitutional. The Supreme Court further lays down that on the principles 
thus set out the Commissions of Inquiry Act, 1952, had not delegated any arbitrary 
•or uncontrolled power to Government and was not bad, and that the notification 
issued by the Government in pursuance thereof with some words deleted therefrom 
will be perfectly valid and competent. Achuthan v. State of Kerala3 decides that it 
is perfectly open to the Government even as it is to a private party to choose a person 
to their liking to fulfil contracts which they wish to be performed, and when one 
person is chosen rather than another there is no discrimination and the aggrieved 
party cannot claim the protection of Article 14. Lakshmi Ammal v. Ramasivami Naicker4 
holds that the provision of a cheap and summary remedy for the spouses to get an 
•annulment of their marriage under section 11 of the Hindu Marriages Act, 1955, 
is not an illegal discrimination but a proper classification under Article 14 of the 
Constitution. Hajee Mohammad Tusuf Sahib v. State of Madras5 lays down that a 
notification by Government fixing the minimum wage for piece-workers in tanneries
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for the State as a whole while in fact Government had been empowered by the 
Minimum Wages Act to fix the wage for the State or for the locality will not be a 
contravention of Article 14 merely because for procuring the same outturn of tanned 
hides and skins the petitioner may have to pay more to his workers than tanners in 
other localities due to the quantum of the unit being less at that place than in other 
places. In M. S. M. Sharma v. Sri Krishna Sinha1, the Supreme Court points out 
that even assuming that a citizen and editor of a newspaper has under Article ig(x) 
{a) the fundamental right to publish- a true and faithful report of the debates and 
proceedings in the Legislatures the provisions of Article 19(1) {a) being general must 
yield to Article 194 (3), and that the Legislatures have privilege under the latter 
provision to prohibit the publication of such part of the proceedings which had been 
directed to be expunged. Subramania Iyer v. Dharmalinga Padayachi2 holds that, 
since under Article 19 (1) (f) the right to hold and dispose of property is subject to 
the power of the State to impose reasonable restrictions in the public interest, the 
•denial to landowners of the right to evict tenants for a period of three or four years 
resulting from the Madras Cultivating Tenants Protection Act and the Madras 
Cultivating Tenants (Payment of Fair Rent) Act is not an unreasonable restriction 
of their rights. Sajjan Bank v. Reserve Bank3 declares that section 22 of the Banking 
Companies Act, 1949, introducing a complete system, of licensing of banks by the 
Reserve Bank is not unconstitutional and is in no way opposed to the fundamental 
right of a citizen to carry on banking business under Article .19(1) (g)- In Nathella 
Sampathu Chetty v. Collector of Customsi, it is held that section 178-A of the Sea Customs 
Act introduced in 1955 imposing a statutory burden on a person in possession of 
gold is void under Article 13 as it offends against the fundamental right guaranteed 
under Article 19 (1) (/) or (g) and is not saved by clause (5) or clause (6) of that 
Article. Nageswara Rao v. Andhra Pradesh State Road Transport Corporation6 points out 
that, though the right to carry on business in transport vehicles on public pathways 
is certainly one of the fundamental rights recognised under Article 19, the State is 
■competent to make a law placing reasonable restrictions on the right of a citizen 
to do business or to create a monopoly or to make a law empowering the State to 
carry on business to the exclusion of a citizen. In Achuthan v. State of Kerala6, the 
Supreme Court makes it clear that a contract which is held from Government stands 
■on no different footing from a contract held from a private party, and that the breach 
of such contract may entitle the aggrieved party to sue for damages or in appropriate 
■cases even for specific performance, but he cannot complain that there has been 
a deprivation of the right to practise any profession or to carry on any occupation 
as is contemplated in Article 19 (1) (g). In Arunachala Nadar v. State of Madras'1-, 
the Supreme Court decides that the Madras Commercial Crops Markets Act being 
conceived and enacted to regulate the buying and selling of commercial crops by 
providing suitable and regulated markets by eliminating the middleman and bringing- 
face to face the producer and the buyer so that they-may meet on equal terms re
ducing the scope for exploitation in dealings cannot be1 said to impose unreasonable 

■restrictions on the citizen’s right to do business in the absence of proof that the pro
visions are too drastic and unnecessarily harsh and overreach the scope and object 
to achieve which it \vas enacted. In Nageswara Rao v. Andhra Pradesh State Road 
Transport Corporation5, the Supreme Court holds apropos of Article 31 that unless 

•the impugned law depriving any person of property provides for the transfer of the 
■ownership or the right to the possession of the property to the State the law does not 
relate to “ acquisition ” or “ requisition ” of property so as to attract the limitations 
placed under clause (2) of the Article on the Legislature, and that Chapter IV-A of 
the Motor Vehicles Act, 1939, inserted in that Act in 1956 enabling the Transport 
Authority to cancel a permit operated under the unamended Act and give it to 
another person does not amount to providing for the transfer of ownership or the 
right to possession of any property to the State Corporation or to a Corporation
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owned and controlled by the State. jYamasivaya Mudaliar v. State of Madras1 
makes it clear that the Courts can examine whether what is called “ compensation ,y 
is really so and whether what are claimed to be principles on which compensation 
is to be computed are really so within the meaning of Article 31 (2), that the pro
vision in the Madras Lignite (Acquisition of Land) Act, 1953, that no compensation 
need be provided for improvements made after a certain date if they are agricultural 
improvements is really in the nature of a device to refuse compensation and is there
fore unconstitutional, that where a legislation provides as does the Madras Act XI 
of 1953 that compensation after a particular date shall be paid only in respect of 
certain improvements done and not for others and fixes the quantum of compen
sation without any basis or principle without taking into account valuable accretions 
to the property and whichfixes dates for the purpose of ascertaining the compensation 
which are not appropriate to the matter it would come particularly close to fraudu
lent exercise of power.' In Ram Ram Narayan Medhl v. State of Bombay8 the Supreme 
Court holds that lands held by ‘landholders5 within the definition^ that term in the 
Bombay Tenancy Agricultural Lands (Amendment) Act, 1956, are “estates” with
in the meaning of Article 31-A, that the term ‘ estate 5 meant any interest in land 
and was not confined to the holdings of the holders of alienated lands, and that the 
words ‘extinguishment or modification of any such rights’ in the Article must be 
understood in their plain grammatical sense, and that there was no scope for im
posing limitations like “in the process of such acquisition by the State of any estate 
or of any right therein*’j In Kcchunni v. State of Madras3, the Supreme Court lays, 
down that (i) the right to move the Supreme Court under Article 32 for the enforce
ment of the fundamental rights is itself a guaranteed right, (ii) the mere existence 
of an adequate alternative remedy is not a good and sufficient ground to throw out 
a petition under Article 32 if the existence of a fundamental right and a breach, 
actual or threatened, of such right is alleged and prima facie established in the peti
tion, (iii) it is possible that an enactment may immediately on its coming into force 
take away or abridge the fundamental right of a person by its very terms without 
any further overt act being done, and in such a case the person prejudicially affected 
will be entitled to the remedy afforded by Article 32, (iv) the powers of the Supreme 
Court are wide enough to make a declaratory order where that is the proper relief 
to be given to an aggrieved party, and (v) the Supreme Court will not decline to 
entertain a petition under Article 32 on the ground that it involves the determination 
of disputed questions of fact. Sathappa Chettiar y. Umayal Achi4 holds that for the 
purpose of Article 133 (1) the High Court on the Original Side presided over by a 
single Judge is the Court immediately below the High Court on the Appellate Side 
and that where a compromise entered into by a Hindu father was binding on his 
son there is no ‘substantial question of law5 within the meaning of that Article. jYijam 
Mohideen, In re5, decides that an order on a bail application whether granting _ or 
refusing bail is not a final order fading within Article 134 (1) (c) since it decides 
no issue between the parties and does not result either in conviction or acquittal, 
and hence an application for the grant of a certificate to appeal to the Supreme Court 
from such order will be incompetent. M. S. M. Sharma v. Krishna Sinha6 takes 
the view that the Houses of the Legislatures in India have the privilege under Article 
194(3)t0 prohibit the publication of such part of the proceedings as had been directed 
to be expunged. In Gabriel v. State of Madras7, it is pointed out that the true scope 
of the writ of certiorari is to merely demolish an offending order and it is not neces
sary that the offender should be present before the Court to render the determination 
effective. Nathella Sampathu Chetiy v. Collector of Customs8 takes the view that the 
decision arrived at by a Customs Officer in proceedings to impose the prescribed 
penalties under the Sea Customs Act is quasi-judicial in its scope and as such liable 
to correction by the issue of a writ of certiorari. Raman and Raman v. State of Madras9 
points out that the orders issued by the State Government under section 43-A of
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the Motor Vehicles Act axe administrative in character, that it is not improper for 
the Appellate Board to decide the matter in the light .of a Government Order 
brought into force after the date of the decision of the Regional Transport Authority 
issuing the permit, and hence no writ of certiorari can be issued. In Veluswami 
Themr v. Raja Mainar1, the Supreme Court holds that though the jurisdiction of 
the High Courts to issue writs against the orders of the Tribunal is undoubted, yet, 
it is well settled that where there is another remedy provided, the High Court may 
properly exercise its discretion in declining to interfere under Article 226. Rainb'ow 
Dyeing Factory v. Industrial Tribunal2 lays down that several persons who are aggrieved 
by the order of a Tribunal cannot join together as petitioners in a common single 
writ petition to quash that order under Article 226 even though the grievance of 
all the persons and the remedies sought for may be similar, when once it is clear 
that their interests in the subject-matter of the controversy are different and distinct. 
Issardas Somanlal Lulla v. Collector of Madras;t 'points out that though certiorari is 
not a writ of course it will be issued in proper cases ex debito justitiae, that where a 
member of the public moves for the writ it is purely in the discretion of the Court, 
but where a party aggrieved by an order of an inferior Tribunal moves the Court 
the Court is bound to issue the writ unless the party has by-his conduct disqualified 
himself, that, where an inferior Tribunal exceeds its jurisdiction, apart from the 
question of the subsistence of any right, a party to the proceedings before the Tri
bunal will be entitled to apply for the writ of certiorari, and that where the petitioner 
applied under Article 226 to quash'the order of the Collector purporting to cancel 
an import quota right allowed to him, even though the question whether the person 
ever acquired such a right was in dispute, he could still be entitled to invoke 
the Court’s jurisdiction under Article 226 if he has been a party to the proceedings 
before the Collector. Deptylal v. Collector of Milgiris4 lays down that a party invoking 
the Court’s jurisdiction under Article 226 is bound to make a full and true disclosure 
of all the relevant facts and that where he is found to have suppressed material facts, 
relevant to the issue involved arid made misleading allegations he is disentitled to 
any relief on that ground alone. In Saradambal Ammal v. Chif Controlling Revenue 
Authority5, it is held that in an application for a mandamus to direct a reference under 
section 57'{i) of the Stamp Act the pendency of the case before the Revenue Autho
rity is not of much importance, and that while the Revenue Authority may not have 
the power to make a reference when the matter is not pending before it the High 
Court can under Article 226 direct the Revenue Authority to refer a case under 
section 57 of the Stamp Act after the Revenue Authority has decided the matter 
finally. Lifiton Employees Union v. 'Management of Lipton Ltd.6 takes the view that 
it is a revisional jurisdiction that is exercised under Article 227 by the High Court, 
that in the exercise of such jurisdiction the High Court does not convert itself into’ 
a Court of Appeal, that the findings of an Industrial Tribunal on questions of fact 
are not open to review in proceedings under Article 227, and that the scope for in
terference with the Tribunal’s findings of fact is very little different from that in. 
deciding whether a writ of certiorari should issue under Article 226. In Dalmia v. 
■Justice Tendolkar7, it is held by the Supreme Court that^the very use of the words 
“with respect to” in Article 246 supports the principle of liberal construction of the- 
legislative heads so as to give power to the Legislature not only to legislate with res
pect to the particular legislative topic but also with respect to all matters ancillary 
thereto, that under Article 246 read with Entry 94 in List I and Entry 45 in List IIP 
of the Seventh Schedule Parliament as well as the Legislature of a State may make- 
a law with respect to inquiries for the purpose of any of the matters in List II but 
that Parliament cannot, however make a law tyith respect to any of the matters enu
merated in List II. In Subramania Iyer v. Dharmalinga Padayachi%, it is held that the 
-power to regulate the relations of landlords and tenants is granted to the Legislature 
under Entry 18 of List II of the Seventh Schedule in addition to the power granted
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to the Legislature to.make, laws with respect to contracts and transfer of property 
concerning agricultural land, that the Legislature is therefore competent to 
modify and introduce obligatory' terms in contracts of leases of agricultural 
land, that the term “tenant” in Entry 18 includes an ex-tenant, and the fact 
that the Madras Cultivating Tenants Protection Act and the Madras Cultivating 
Tenants (Payment of Fair Rent) Act conferred rights on persons let into possession 
on tenancy agreements but who continue after the expiry of the terms of their, 
tenancy would not take the Acts, beyond the scope of Article 246 (3) and Entry 
18 of List II of the Seventh Schedule. Rayalaseema Constructions v. Deputy Commercial 
Tax-Officer1, lays down that the words “ levy ” and “ collection ” in Article 265 
are- used in a comprehensive sense including and enveloping the entire process of 
taxation commencing from the taxing statute to the taking away of money from the 
pocket of the citizen, .and that under the Article the entire process must be authorised 
by law. In Hukum Chand Malhotra v.' Union of India2, the Supreme Court points out 
that under Article 3x1 (2) there is nothing wrong in the punishing authority tenta
tively forming the opinion that the charges proved merit any one of the three major 
penalties—dismissal removal, or reduction—and on that footing asking the Govern
ment servant concerned to show cause against the action proposed to be taken in 
the alternative in regard to him, and that it gives the Government servant concerned 
a better opportunity to show cause against each of these punishments being inflicted 
on. him which he would not have had if only the severest punishment mentioned 
and a lesser punishment not mentioned in the notice had been inflicted on him. 
Sambandan v. Regional Traffic Superintendent3 holds that the mere mention of a particular 
punishment in Article 311 (2) could.not vest.a legal right in a civil servant to a 
particular rank. . i

Representation of the People Act.

In Bhagwan Singh v. Rameshwar Prasad Shaslrii, the Supreme Court points out 
that where the nomination of a person is challenged on the ground that it is hit by 
section 7 (d) of the Representation of the People Act, 1951, by reason of his having 
an interest in a contract for the execution of works undertaken by the Government, 
the invalidity of the contract would not affect the merits of the issue raised that the 
contract had been executed not in his personal capacity but as the mukhiya of the 
village panchayat. Parthasarathy v. Nataraja Odayar5 decides that a defect which 
will warrant the rejection of a nomination paper under section 36 (4) must be of 
a substantial character, and the omission of a candidate to specify in the declaration 
that he is an Adi Dravida mentioning merely that he was a Harijan as required by 
section 33 (2) is only a technical defect and not of a substantial character so as to 
vitiate Iris nomination paper or justify its rejection, and that his election cannot be 
challenged ■ on the ground of improper acceptance of his nomination paper. 
Marasimham v. JVatesa Chettiar6 takes the view that tfie mere omission to enter an 
.expenditure in contravention of sub-sections (1) and (2) of section 77 would not be 
a corrupt practice within the meaning of section 123 (6), and that it is only the spen
ding of more than the prescribed amount that would amount to corrupt practice. 
In Veluswami Thevar v. Raja .Nainar1, the Supreme Court lays down that in the con
text of section 100 (1) (c) and id) the improper rejection or acceptance must have 
reference to section 36 (2) that tlxe rejection of the nomination paper of a person 
qualified to be chosen by election who does not suffer from the disqualifications 
mentioned in section 36 (2) would be improper, that under section 100 an inquiry 
before the Election Tribunal must embrace all the matters as to qualification and 
disqualification mentioned in section 36 (2) and cannot be confined to the particular 
ground taken before the Returning Officer or relied on by him, that the proceedings 
under the section are in the nature of original proceedings and not by way of 
appeal against the decision of the Returning Officer, and that since an appeal is
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provided in section 116-A to the High Court from the Tribunal the intention is 
obviously that the proceedings before the Tribunal should go on expeditiously and 
without interruption and that any error in its decision should be set right in, an 
appeal'under that section. In Ram Dial v. Sant Lai1, the Supreme Court makes it 
clear .that if a religious leader had said that he preferred a particular candidate as 
in hisopinion more worthy of the confidence of the electors than another, to persons 
who were amenable to his influence he would be within his rights and his influ- 
■ence however great could not be said to have been misused ; but, where the re
ligious leader had practically left no free choice to (his followers) the electors not 
■only by issuing a hukum or farman but also by his speeches to the effect that they 
must vote for a particular candidate implying that disobedience of his mandate 
would carry divine censure the case would fall within the purview of the second 
para, of the proviso to section 123 (q).

■ Industrial Disputes Act.

In Kammawar Achukudam v. Industrial Tribunal2, it is laid down that an Industrial 
Tribunal being a creature of statute has only those powers that are conferred by 
the statute expressly or by necessary implication and as such will have no inherent 
•powers like a civil Court, that an Industrial Tribunal becomes functus officio when 
■once it makes its award in any dispute and has no power of review over its orders,
• and that an Industrial Tribunal cannot have any jurisdiction to interpret or clarify 
an award made by it afterwards. Coimbatore Cotton Mills v. Industrial Tribunal3 
holds that the maintenance of discipline in an establishment is on the management 
.and it is not for an Industrial Tribunal to say what should be the quantum of punish
ment to be awarded. Working Journalists of Tamil Mad v. Management'1 takes the 
view that the second and third schedules of the Industrial Disputes Act cannot be 
construed as defining the powers of the Labour Courts or the Industrial Tribunal 
to the grant of particular reliefs, and that if a dispute regarding the termination of 

■employment is a matter falling within the jurisdiction of the Labour Courts'there 
is no restriction in the Act as to the relief that could be granted to the workman in 
■case the Court holds the termination to be wrongful. In Buckingham and Carnatic Co. 
v. B. & C. Mills Staff Union 5, it is held that despite the wide definition of an industrial 

•dispute it is now well established that only collective disputes'will fall within the 
.scope of the Act, that even an individual dispute can become an industrial dispute 
if taken up by a union of workers or by a number of workers, that in an establish
ment employing a large number of workmen having defined work and falling into 

:several groups an industrial dispute can arise between the management and a parti
cular group of workmen, and it cannot be said that in such a case a majority of the 
total employees in the establishment should take up the cause and that the entire 

•■establishment should be treated as one unit to decide whether the dispute raised 
by the workmen in one unit has the backing of a majority or not. Ahmed Hussain

■ and Sons v. United Beedi Workers Union8 decides that where a firm of beedi manu
facturers contracted with an intermediary under which the firm was to supply him 
the necessary tobacco and beedi leaves for the purpose of being rolled and delivered 
at a stipulated price less the cost of the materials supplied the relationship between 
the firm and the intermediary is not that of master and servant, that there is no

■privity of contract between the firm and the workmen employed by the interme
diary, and that the disputes between the firm and the workman cannot be industrial

■ disputes. In State of Bihar v. D. N. Ganguly7, the Supreme Court points out that 
the scheme of the provisions in Chapters III and IV of the Industrial Disputes Act 
appears to be to leave the reference proceedings exclusively within the jurisdiction 
of the Tribunals constituted under the Act and to make their awards binding on the

^parties s abject to the special powers conferred on the appropriate Government 
•under sections 17-A and 19, that it is only when the Government makes an order
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in writing referring an industrial dispute to the adjudication of the Tribunal that 
the proceedings can commence, but that the scheme of the provisions is inconsistent 
with any power in the appropriate Government to cancel a reference under section 
10 (1). Papanasam Labour Union v. State of Madras1 decides that the word ‘ may 5 
in section 10 giving discretion to the Government to make a reference for adjudi
cation cannot be construed as equivalent with ‘ shall ’ that, where the requirements 
of section 22 (4) of the Act as to the notice of strike are not complied with, the proviso 
to section 10 (1) is inapplicable, and that whether section 12 (5) or section 10 (1) 
applies the Government has a discretion to refer some items mentioned in the strike 
notice alone and decline to refer the others where each of these items of disputes 
constitutes a separate industrial dispute. Management of the ‘Hindu’ v. Working Journa
lists'2 holds that though a dispute may be an industrial dispute on the date of re
ference to/the Labour Court for adjudication it may lose such character on a latter 
date, that when an individual dispute supported by a majority of the workers was 
referred to the Labour Court for adjudication under section 10 but later on a 
majority of the workers withdraw their support the dispute will lose its character 
as an industrial dispute, that the Industrial Tribunal or the Labour Court as it may 
be \yill thereupon lose its jurisdiction under section 11 when once the dispute ceases 
to- be an industrial dispute, and that the Labour Court like any other Court must 
take notice of facts which have happened after the institution of the proceedings and 
cannot pass futile or unrealistic orders. Employees of Caltex v. Commissioner of Labour* 
makes it clear that section 12 prescribes the procedure and time -within which the 
Conciliation Officer under the Act could report a settlement arrived at in the course 
of the conciliation proceedings, that where the officer reports failure and the matter 
is thereafter dealt with by the Government or the Minister it is not a conciliation 
proceeding under the section and that a Conciliation Officer acting under section 12. 
is not acting in a judicial or quasi-judicial capacity though he hears the parties inas
much as he is not competent to decide the issues, and hence his orders are not sub
ject'to correction by the High Court under Article 226 of the Constitution. In 
Management of Ranipur Colliery v. Bhuban Singh4, the Supreme Court points out that 
section 33 imposes a ban on the employer to dismiss a workman during the pendency 
of a dispute between him and the employer and gives power to the Industrial Tribu
nal on application made to it to grant or withhold permission to dismiss, and that 
the proceedings under section 33 are not in the nature of an inquiry by the Tribunal 
into the conduct of the employee but only a method of satisfying itself whether a 
fair inquiry has been made by the employer in which he came to a conclusion bona 

fide that the employee was guilty of misconduct. South Arcot Electricity Distribution Co~ 
v. Elumalai5 expresses the view that before section 33 (1) can take effect the money 
claimed by the workman must be due, that is, ‘payable’ which can be only when it is 
ascertained ; hence sub-section (2) refers to a stage anterior to that provided 
in sub-section (1); that while sub-section (2) provides for the determination of the 
amount sub-section (1) provides for the collection of the amount so determined ; 
that a Labour Court has no jurisdiction to entertain a petition by the workman to 
determine the compensation or amount due to him and that what is excluded from 
the scope of sub-section (2) is ‘benefits’ which cannot be computed in terms of money >

Company Law.
In Asoka Tea Estate v. Registrar of Joint Slock Companies6, it>is pointed out that 

though under section 1 o of the Companies Act, 1956, jurisdiction as regards company 
matters generally is had by the High Court only yet since under the former Com
panies Act the District Court had been given jurisdiction in certain matters by a 
'Government Notification of 20th February, 1947, such Notification will be deemed 
to continue in force even under the new Companies Act by virtue of section 24 of the 
General Clauses Act till it is superseded, and hence District Courts will have juris-

.K
) (

_n
 

0)
4“

 C/3 ^ a■f
-f

* 
t-1

03 03 03 
10 10 IT) 
03 03 03~ K

) -O
)-
 

M
 *̂

1 c
o

W
 K) 

•

C
O

 CD
 to

 
(J

3 C
J1

 O
l 

C
D

 CD
 CD



MARCH OF LAW. Q

1. (1959) 2 M.L.J. 294.
2. (1959) 1 M.L.J.,305.

•3- (1959) 1 M-L.J. ;(S.C.) 127.
U M—2

>
■entertain applications under section 75 (4) of the Companies Act, 1956, corresponding 
to section 104 of the earlier Act. Thyagarajan v. Official Liquidator1 decides that section 
125 of the Companies Act, 1956, renders unregistered charges created by the company 
void as against the liquidator and the creditors of the company though it may not 
be void for all purposes and would be binding on the company so long as it is a going 
■concern, that section 127 deals with cases where a company acquires property subject 
to an unregistered charge, that there is no provision in the Act rendering the charge 
not binding on the liquidators or the creditors of the'purchasing company, and that 
the term ‘ created’ in section 125(1) cannot in the context be given an extended mean
ing so as to include ‘accepted’ which is dealt with in section 127. Perumalswami 
Maicken v. Srinivasa Iyer2, holds that all moneys will not constitute a book debt, and 
accordingly a suit by a purchaser of book debts after a company has been ordered to 
be wound up for unpaid share money will not lie. In Sailendra Math Sinha v. Jasoda 
Dual Adhikary3, the Supreme Court lays down that under section 179 no sanction is 
.required for a liquidator for commencing a prosecution, that under section 237 (1) 
the Court may direct the liquidator himself to prosecute the offender or refer the 
matter to fhe Registrar, that though under sub-section (6) the Registrar is required to 
give the offender an opportunity to show cause before undertaking a prosecution it 
■does not mean that sub-section (1) requires the Judge to give such opportunity to show 
■cause before given directions to the liquidator to prosecute or refer to the Registrar, 
that sub-section (4) no doubt requires the previous sanction of the Court before the 
liquidator prosecutes the offender by himself but that provision relates to voluntary 
liquidation and no such provision is carried by section 237 (1) in the case of compul- 
.sory liquidation.

Contracts.

In Patel Brothers v. Vadilal Rashidas, LtdA it is held that ouster, of jurisdiction of a 
fCourt to which a person is entitled to resort under the Civil Procedure Code or any 
•other statute cannot be a matter of presumption but should be proved by express 
words of the contract or at least by necessary implication, that merely because a con
tract contained a printed clause that the transaction is subject to Bombay jurisdiction it 
•cannot be implied that the jurisdiction of other Courts is ousted within the meaning 
of section 28 of the Contract Act, and that such a clause cannot amount to a contract 
between the parties agreeing to have Bombay as the venue for settling all disputes.

■Gherulal Parak v. Mahadeodas Mdiya5, is an important pronouncement of the Supreme 
Court on wagering contracts. It lays down that the Common Law of England and 
o'f India -have not struck down wagering contracts as illegal on the ground of public 
policy^ that they have not been considered to be illegal despite the statutes declaring 
them to be void, that collateral contracts were being enforced in England till the passing 
•of the Gaming Act of 1892 and in India all the time except in Bombay, that the 
•inoral prohibitions of Hindu law texts against gambling were not legally enforced but 
were allowed to fall into desuetude, that there is no head of public policy that would 

•directly apply to wagering contracts, that the concept of immorality is confined to 
-sexual immorality and Courts cannot evolve a new head so as to bring in wagers 
•within its fold, that though under section 30 of the Contract Act a wager is void and 
-unenforceable it is not forbidden by law and therefore the object of a collateral agree
ment cannot beJregarded as unlawful under section.23, and that a partnership will 
mot hence be unlawful even if its object is to carry on wagering transactions. In 
.'Sales Tax Officer v. Eanhaiyalal6, the Supreme Court points out that there is no war
rant for ascribing any limited meaning to the term ‘mistake’ in section 72, that the 
-word is wide enough to cover not only a mistake of fact but also a mistake of law), that 
there is no conflict between sections 72,21 and 22, that the true principle is that if one 
-party pays under mistake to another party a sum of money that is not due by con
tract or otherwise that money must be repaid, and that no distinction can be made 
in regard to the application of the principle between a tax liability and any other lia-
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bility. Standard Printing Machinery v. Proprietors, Bharathi Press1 decides that a clause 
in a tradesman’s bill charging interest at a certain rate does not amount to a contract 
to pay interest at that rate within the meaning of section 61 (2) of the Sale of Goods- 
Act and the mere fact that in a suit for the price of goods sold and interest the 
buyer sets up a contract to pay interest which he is unable to prove will not disqualify 
him for relief under section 61 (q). Mohammad Musa Sahib v. Mohammad GhouseSahib2 
makes it clear that in the absence of a provision for the sharing of profits or for the 
element of agency there cannot be a partnership. In Gavararaju Chetty v. Sitarama- 
murthy Chetty3, the Supreme Court expresses the view that there is no absolute rule 
of law or equity that a renewal of lease by one partner must necessarily enure for 
the benefit of all the partners, that there is no doubt a presumption of fact that it so 
enures, but such presumption is rebuttable and must depend on the facts and cir
cumstances of each case. Narayanan Chettiar v. Umayal Achi4, holds that the general 
rule that the death of a partner dissolves the partnership could apply only in the 
absence of a contract to the contrary between the parties, that if the intention was. 
that the death of one partner was not to result in the dissolution of the firm such an. 
agreement could be given effect to, but the application of the principle will be difficult, 
where the firm is composed of only two partners, in which case, the partnership will 
come to an end with the death of one partner as there could be no partnership exis
ting only with one person. Mohammad Abduk Samad v. Madarsa Rowther5, lays down, 
that the object of section 69 (1) and (2) of the Partnership Act is to compel a firm 
which is a going concern to get itself registered if it has to institute a suit or make a 
claim in Courts of law in the firm name, that the word ‘firm’ in the section is used, 
in contradistinction to the term ‘dissolved firm’ and that neither of the sub-sections 
could apply to a suit by a person claiming to have been a partner in a dissolved firm or 
to a suit instituted by a dissolved firm. In Vyrathammal v. Somasundaram Pillai6, it is- 
held that in a suit for dissolution of a partnership and for accounts it is the duty of the- 
plaintiff to add all the necessary parties as defendants, and the non-joinder of a neces
sary party—partner or his legal representative—to a partnership action would entaill 
the dismissal of the entire suit.

Property Law. i

In Serandaya Pillai v. Sankaralingam Pillai1, it is held that a transaction of agree
ment to settle property in consideration of marriage followed by delivery of possession, 
of the property on the marriage taking place falls within the scope of section 9 of the 
Transfer of Property Act and does not require either writing or registration. Subra- 
mania Iyer v. Ramaswami Pillai8 decides that-where during the pendency of a parti
tion suit a sharer created a usufructuary mortgage over his share in a house and later 
on the suit was decreed' and the house was purchased by the other sharer in a sale 
under the Partition Act the purchaser has to deposit in Court the value of the share- 
purchased by him, and the mortgagee will be entitled to a prior charge over the 
amount as against other creditors, that section 52 has no application to the case and. 
the purchaser cannot set-off the costs decreed to him in the partition suit against the- 
amount of the purchase money liable to be deposited by hun in Court. Annamalai 
Goundan v. Venkataswami Naidu9, takes the view that where after the expiry of the- 
lease priod a registered agreement was entered into between the parties whereby the 
leased properties were to be sold to the lessee who was allowed to remain in possession, 
and there was a tender of the consideration which however was refused, and no sale, 
deed was executed, the conditions laid down in section 53-A are to be regarded as 
fulfilled though a contract to sell alone had been obtained, and it is not open to the; 
landlord to contend that the right of possession claimed by the vendee was referable; 
to the contract of lease. Chinniah Goundan v. Subramania Chettiar10 lays down that a 
sub-mortgagee may at his choice limit his suit to the sub-mortgagor and ask for the: 
■sale of his interest iri default of the payment of the decretal amount, or, he may join.
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the original mortgagor and ask for a decree for the sale of the mortgaged property- 
in default of payment, that the two remedies are distinct and exclusive, the'first being 
based on the covenant and the second on a derivative title to the mortgage right, that 
if he elects one of the two remedies and obtains a decree the cause of action on the 
mortgage would be merged in the judgment and it would not be open to him to revive 
it for relief on the basis of his alternative remedy. In Mahant Ramdhan Puri v. 
Bankey Bihari Saran1, the Supreme Court points out that the only guiding rule on the 
question whether a transaction is a lease or a mortgage is that the intention of the 
parties must be looked into and gathered from the terms of the document, that when, 
once a debt is found with security of land for its redemption the arrangement is a mort
gage, that section 76 (g) and (ft) imposed a liability on a mortgagee to keep full and 
accurate accounts supported by vouchers and to debit the receipts from the mortgaged 
property in reduction of the interest due and if there is a surplus left to pay it over 
to the mortgagor, that section 77 provides an exception to such liability to account 
if there is a contract between the parties that the receipts are to be taken in lieu of 
interest so long as the mortgagee was in possession of the property, and that where the 
mortgagee had undertaken to pay a specified sum to the mortgagor and was to 
appropriate the entire receipts or income to the interest it would amount to a con
tract between the mortgagor and the mortgagee within the meaning of section 77 and 
the mortgagee will not be liable to account for the receipts. Meyappa Chettiar v. 
Murugappa and Sons2, holds that section 82 proceeds on the basic principle of the 
unity of the mortgage debt, that the principle of contribution comes into existence 
only with reference to the liability of the property which has borne the burden of 
more than one mortgage debt, that apart from the statutory provisions a claim for 
contribution can be founded on the principles of a common law burden shared by 
many people but discharged by one with the result that the remaining members 
enjoyed the benefit of the discharge, as in the case of co-sharers, co-tenants, part
ners, etc., and that the basis of contribution in all such cases is, not only the common 
ownership of property but also a common liability which was discharged by onp. 
Velur Devasthanam v. Sundara jYainar3 decides that the lessee is liable to pay in accor
dance with the terms of the contract and ■ there is no power in the Court to relieve 
him against the obligations under it on any equitable principles or to grant any 
remission.

Madras Estates Land Act and the Madras Estates (Abolition and 
Conversion into Ryotwari) Act: In State of Madras v. Rameswaram Devasthanam4 
it -is pointed out that the burden of proof that, a certain land constituted .an 
estate within the meaning . of the Estates Land Act is clearly upon the party 
who so contends, and that ‘ estate’ in section 3(2) {d) means a whole village 
granted in inam and nothing less than a village however big a part it may
be of the whole village. Kammuthu Thiagarajan Chettiar v. State of Madras5, holds 
that the confirmation under the Inams Register of only half the grant and not 
of the whole of the grant in the name of the successors of the original 
grantee will not make the suit-village an estate under the Act. Sivagurunatha- 
swami Devasthanam v. Rathina6, decides that,padugai lands,'that is, lands on the 
lower level bank of the .river between the edge of the sandy stream bed and the high 
flood level bank and formed when the silt gets deposited adjacent Jo the high flood 
level bank are mere accretions to the bund of the river and are not ryoti lands within 
the meaning of section 3 (16) and the tenant would have no occupancy right in such 
lands except where, he has acquired, such rights by reason of custom, grant, or pres
cription. Govindarajulu Naidu v. State of Madras'1, expresses the view that mere non
production of the inam title deed will not disprove the fact of the lands being , a 
whole inam village when it is shown to be such by other overwhelming evidence; 
nor the fact that a minor inam measuring about 2 acres was included in that vil
lage and was proved to .exist and was covered, by.a title .deed; and that the circum
stance of the owner of the village haying got it registered in the. Collector's Register
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as a zemindari village and was paying peshkush for it will not destroy the real cha
racter of ihe property as an inam village or estop the owner from contending that 
it was an inam village. In Rangaraja Iyengar v. Achikannu Ammal1, it is pointed 
out that for a land to be regarded as house site under .the Madras Land Encroach
ment Act it is not necessary that there should be a residential building constructed 
•and standing on the land, that lands within the limits of the gramanatham should be 
regarded as house sites, that the provisions as to the vesting of lands under section 
■3 (b) of the Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, 
should be so read as to be in conformance with the provisions regarding the appli
cability of the enactments relating to ryotwari areas, and therefore house sites in 
gramanathams could not stand vested in the Government under the provisions of sec
tion 3 {b). In Lakshmipathy Naicker v. State of Madras2, it is pointed out that in an 
ordinary ryotwari village it is not possible to conceive of the grant of a ryotwari 
patta with regard to a tank, that as the object of the Estates Abolition Act is to con
vert the zemindari estate into ryotwari tenure the provisions of the Act should be 
understood in relation to that purpose, that the scheme of sections 11 to 15 of the 
Estates Abolition Act is that the right to a ryotwari patta in respect of the private 
lands of the landholder is a matter for adjudication hy the Settlement Officer, and 
that the landholder has to make out his claim with reference to every field or survey 
number claimed by him, that an irrigation tank though constructed on what was 
■once the landholder’s private land cannot be held to be his private lands as would 
•entitle him to the issue of a ryotwari patta under section 12, that if it is found on 
•enquiry under section 15 that having regard to its size and the quantity of water 
it holds it is nothing more than a well or pond the landholder will be entitled to 
liave it included in the patta of the land of which it is a part, and that if on the other 
hand the tank is found to be a source of irrigation for other lands the tank would be 
•Government property and the landholder will not be entitled to a patta though the 
land on which it stands or the surrounding land may be the private land of the land
holder to which he is entitled to a patta. Pandian v. Board of Revenue3, makes it 
■clear that the scheme of the Estates Abolition Act is such that it specifically provides 
for the determination of several disputed questions by the specified designated officers, 
that such of the disputes as are judicial or at least quasi-judicial must be settled by 
the specified authority and such authority will have no power to delegate its func
tions to any other, that section 18 (6) specifically vests the jurisdiction to decide cer
tain disputes- in the Government and such functions cannot be lawfully de
legated to the Board of Revenue, and that section 67 (2) can cover only cases where 
the power can be lawfully delegated. State of Madras v. Karuppiah Ambulant*, decides 
that having regard to the objects and scheme of the Estates Abolition Act in respect 
of lands taken over by the Government there is no question of any private ownership 
by any individual till that person obtains a ryotwari patta, that under section 21 
of the Act it is only such of the provisions of the Madras Surveys and Boundaries 
Act as are not inconsistent with or necessary for-the working of the provisions of the 
Estates Abolition Act that should be deemed to be attracted, that having regard to 
the fact that there could be no boundary dispute in regard to any land taken over 
tinder the Estates Abolition Act before the grant of patta, section 14 of the Surveys 

Boundaries Act cannot apply to surveys held under section 21 of the Estates 
Abolition Act, and that no suit can be filed in a civil Court to set aside an order 
passed by a Survey Officer. Velliyappa Chettiar v. Krishnaveni Ammal5, prescribes 
that where the tanks are found to belong to the landholder the compensation attri
butable to the rights of the landholder should be ascertained by the application of 
the formula A/BxC where A represents the net annual miscellaneous revenue deri
ved from the tanks by the Government under section 34, and B represents the basic 
annual sum in respect of the under-tenure estate, and C represents the compensation 
amount deposited by Government. Adakkalathammal v. Chinnafya Panipmdar?, 
approving the decision-in Seeni Udayar- v. Andiappa Ambalam1, holds that section 56 (1)
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of the Estates Abolition Act refers only to a dispute concerning the right to obtain, 
a ryotwari patta and a civil Court is not barred from entertaining a suit for posses-i 
sion by a person who had been in possession and had been dispossessed, and that 
the exclusion of the jurisdiction of the civil Court cannot by implication be held to,- 
be more than what is necessary for working out the rights created by the Act. It. 
is further held, though obiter, that the repeal of section 56 in 1958 has put an end 
to the controversy regarding the jurisdiction of civil Courts and even suits originally’ 
instituted in civil Courts and transferred to the Settlement Officer or plaints re
turned for being presented to him would have to be sent back to the respective civil 
Courts.

Madras Cultivating Tenants Protection Act.
In Chinnappa Naicker v. Umapathy Nay agar1, it is held that the term ‘landlord’ in. 

section 2 (c) of the Madras Cultivating Tenants Protection Act includes any person 
entitled under the common law to evict a cultivating tenant from the holding, exerci
sing the same right as his predecessor in interest, that the definition is so framed as to- 
include every person who can claim rent .as landlord and who thus by the tenant’s 
default can evict him, .that the mere statement by the tenant in the eviction pro
ceedings itself that the petitioner may not be entitled to the status of a ‘landlord’ 
will not constitute a wilful denial of title within the meaning of section 3 (2) (d) of 
the Act, and that such a denial as a ground of eviction must relate to a case of pre
vious acknowledgment-of title or an agreement of tenancy between the very parties 
themselves. Ramaswamy Gounder v. Perianna Moopan3, expresses the view that in the 
absence of a statutory provision enabling an authority to grant remission it is always 
a matter of grace by the landlord, that a Revenue Court, under the Madras Culti
vating Tenants Protection Act has no power to- grant' remission of the agreed rent 
due from a tenant on the ground of a failure of .crop, and that the remedy, if any/' 
open to the tenant is to apply for the fixation of fair rent under the provisions of the 
Act. Muthukrishna Chettiar v. Kami Konar3, decides that the use of a portion of the- 
land as a fuel depot is not a use for an agricultural or horticultural purpose, that 
the extent of the land so diverted is immaterial in deciding whether the cultivating- 
tenant had committed an act falling within the scope of section 3 (2) (c), that the* 
refusal of the Officer to direct eviction merely because the fuel depot covered onlyr 
a small extent of the land constitutes a failure by him- to exercise the statutory 
jurisdiction vested in him under that section,, that the Revenue Divisional Officer' 
has jurisdiction under section 3 (4) (b) to grant time to the tenant for depositing- 
the' arrears of rent, and that the failure by him to record his reasons for permitting 
further time for payment of the arrears does not affect his jurisdiction. Kamakshi 
v. Sinnachami Naidu4 holds that, where the petitioner alleges a surrender of possession 
by the tenant and a subsequent trespass by him on the property, the procedure pres
cribed in section 3 cannot apply, and that the aggrieved party will have to approach' 
the civil Court and not the Revenue Divisional Officer for relief. Kamalambal v. 
Krishnaswami Vandayar5 lays down that, where a tenant had been dispossessed in 
execution of an order of the Civil Court before the Act was extended to the con
cerned area, he could not claim the benefit of section 4 (5) of the Act, and that it 
would not be open to the revenue Court to investigate whether in fact there was de-'- 
livery or not. ■

Madras Agriculturists Relief Act.
In Valliammai Achi v. Ramachandra Ayyar6, it is pointed out that, where in a 

suit by a prior mortgagee on his mortgage impleading the mortgagor, an agricul
turist, and the puisne mortgagee, a non-agriculturist, a decree is passed against the 
mortgagor for a specific amount as scaled down and against the puisne mortgagee- 
for the full amount, it cannot be said'that the moment the entire amount decreed, 
as payable by the agriculturist debtor is paid the entire property stands redeemed 
and the liability for the difference between the unsealed and scaled amounts will

1. (1959) 2 M.L.J. 466. 4- (1959I 2 M.L.J.
2. ('959) 1 M.L.J. 122. 5- (1959) i M.L.J. 105. ,
3- (1959) 1 M.L.J. 208, 6. (1959) 2 M.L.J; 1.78;



(1959) i M.L.J. 351. 
(1959) 2 M.LJ. 122. 
(1959) 2 M.LJ. 235.
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Tdc automatically wiped off; that the puisne mortgagee who purchases the property 
in execution of the decree obtained by him on the basis of the puisne mortgage can
not by the deposit of the amount declared as due from the agriculturist mortgagor 
claim to have satisfied the entire decree on the first mortgage ; that if the puisne 
mortgagee is to get the entire mortgaged property in his absolute right he has to 
satisfy the entire unsealed decree amount; that if in a suit on a mortgage against 
■different mortgagors with different and separate interests in the mortgaged pro
perty, some of them being agriculturists and others non-agriculturists, and a decree 
for the unsealed amount is passed against the latter and for the scaled down amount 
against the former, the decree-holder is entitled to execute the decree for the un
sealed amount against the non-agriculturists ; and the fact that the entire mort
gaged property is vested in the mortgagor agriculturists and the other judgment- 
debtor is only a puisne mortgagee will make no difference. Venkatasubramania 
Ayyar v. Srinivasa Ayyangar1, decides that to attract the application of Explanation 
III to section 8 of the Madras Agriculturists Relief Act to cases of renewal of a debt 
the identity of the original debt must be preserved, and that if the original debt is 
■extinguished by payment or otherwise there is no scope for applying the concept of 
renewal or inclusion of the debt in a fresh document. Mamunii Kaduvetti v. Soma- 
sundaram Chetti2 points out that a co-mortgagor redeeming the entire property 
under a possessory mortgage and being subrogated to the rights of the mortgagee- 
in regard to the excess payment of the mortgage money paid by him could not be 
in the position of a mortgagee within the meaning of section g-A, that the claim 
of such mortgagor for subrogation cannot be discharged by virtue of .that section, 
that section g-A cannot apply because the right of subrogation is not by virtue of 
the execution of the mortgage, and that it is the payment and redemption that 
entitles the co-mortgagor to be in possession of the property and not the execution 
of the mortgage by the original mortgagor. Sreenlvasalu Naidu v. Thangavelu Chettiar3 
states that the relief of scaling down a decree under section 16 could-, be claimed 
by a judgment-debtor by a separate application in as much as the provision came 
into force only in ig4fi, that the fact that the judgment-debtor did not apply at the 
time of the passing of the decree is not a bar in cases falling under both sub-section 
(i) and subsection (2), and the fact that the judgment-debtor who applied for the 
scaling down of an ex parte decree passed against him did not press the same in view 
of the decree-holder agreeing to give up a certain sum out of the decree amount does 
not amount to an estoppel preventing the judgment-debtor from claiming the relief 
of scaling down. In Narayanan Chettiar v. Annamalai Chettiar4, the Supreme Court 
points out that section- ig (q) entitles an appellant-debtor to claim relief when the 
Court has passed a decree after the commencement of the Act for the repayment of 
a debt payable at its commencement, that where the two conditions for the appli
cation of the first part of section 16 (ii) of the Amending Act of 1 g4g are satisfied, the 
appellant cannot be barred from claiming relief under section ig (2), that in cases 
covered by section 16 (ii) of the Amending Act of 1 g4g a party is entitled to ask for 
relief under the Madras Agriculturists Relief Act at two stages both before a decree 
for the repayment of a debt has been passed and also after a decree has been passed, 
and that different considerations will arise where the party asks for relief under the 
Act at the pre-decree stage and that relief is refused on the ground that the Act does 
not entitle him to any relief under it.

Hindu Law.

In Velu Niranjan v. Alagammal5, it is held that the marriage of a Kshatriya woman 
with a Sudra male will be invalid under the sastras as a pratiloma marriage, that 
in the absence of any marriage between the parties under any statute or valid cus
tom the relationship will not arise, and that some rites and ceremonies are necessary 
for a valid marriage in the absence of custom. Lakshmi Ammal v. Ramaswami 
Naicker6, lays down that a legally wedded wife of a Hindu who contracts a second
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marriage during the subsistence of the first marriage is not entitled to present an 
-application under section u of the Hindu Marriagp Act, 1955, for a declaration 
■of the nullity of the second marriage under section 17, but that she can file a suit 
in the ordinary way to have the second marriagte declared void and illegal. 
Valliammal v. Periasami Udayar1 holds that both under the provisions of section 28 

■of the Hindu Marriage Act as well as the general principles of lav/ an appeal will lie 
■against a decree passed under sections 9 to 13 of the Act to that Court to which 
■ appeals generally lie from a decree or order of the Court to which jurisdiction is 
granted ; that if a Sub-Judge has been given such jurisdiction, an appeal from his 
'decision will lie under section 13 to the District Judge ; that the forum would be 
the same even if the petition under the Act had been instituted in the District Court 
after the date of the notification under section 3 (b) and transferred by that Court 
for disposal to the Sub-Court; and that where a petition under the Act was filed 
before any such notification an appeal from the decision therein will lie directly 
to the High Court. Ananthanarayanan v. Meemmanl Ammal2 lays down that re
sumption of conjugal relations by the spouses will amount to condonation of pre
vious desertion. In Jakati v. BorJcai3, the Supreme Court points out that any debt 
incurred for a cause repugnant to good morals is avyavaharika, that the liability 
incurred by a father as managing director of a company drawing a salary to 
contribute in its liquidation on the ground of misfeasance on his part by way of 
gross negligence in the discharge of his duties is not an avyavaharika debt, that the 
liability of a son based on his pious obligation to discharge his father’s debt does not 
come to an end as a result of partition of joint family property, that the partition 
only puts an end to the father’s right to make an alienation, that in execution pro
ceedings it is not necessary to implead the sons or to bring another suit if severance 
of status takes place pending the execution proceedings inasmuch as the son’s pious 
obligation continues and consequently there is-only a difference in the mode of en
joyment of the property. Sevugapandia Thevar v, Thyagarajasundara Thevarf holds 
that a property gifted by a father to his son could not become ancestral property in 
the hands of the donee simply by reason of the fact that the donee got it from 
his father or ancestor, that a Mitakshara father has complete powers of disposition 
over his self-acquired property and is therefore competent to provide how the donee 
is to take the property when he makes the gift, and that where there are no express 
or clear words describing the kind of interest to be taken by the donee the donor’s 
intention should be gathered from the language of the document and the surroun
ding circumstances. Karuppa Goundan v. Sell ammal3 indicates that to enable a 
purchaser of joint family property from the manager to be protected the alleged 
'legal necessity for the sale must be correlated to the consideration though not 
arithmetically, and that where there is only a partial necessity the sale will be valid 
if the purchaser has acted in good faith and after-due inquiries about the need for 
the particular sale, namely, as to the extent of property required to be sold in the 
circumstances, though it is not incumbent on him to prove that the entire sale 
proceeds were actually applied for binding purposes. In Pedda Subbayya v. Akkamma6 
the Supreme Court lays down that when a Court decides that a suit for partition 
is beneficial to the minor it does not by itself bring about a division in status ; that 
the Court is not in the position of a super-guardian of the minor expressing on his 
behalf an intention to become divided ; that the intention is really expressed by the 
next friend of the minor and the Court merely decides whether that person has acted 
in the best interests of the minor ; that the position is made clear when regard is 
had to what takes place when there is a partition involving a minor outside Court; 
as for instance, between a father and son ; that it is immaterial whether the minor 
was represented in the transaction not by a legal guardian but by a relation so as 
to bind him ; that if the minor does not show that the partition is prejudicial to 
him he is bound by it; and .that where a suit instituted by the next friend for 
partition is found to be beneficial to the minor the true effect of the decision is not
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to create in the minor proprio vigors a right which he did not possess before but to 
recognise, the right which had accrued to him when the next friend acting on his 
behalf instituted the action. Thangavelu Padayachi v. Rathna Padayachi1 points out 
that a partition once effected is final and can be reopened only in cases of fraud or 
mistake or subsequent recovery of family property, and that a partition which is 
shown to be prejudicial to a minor coparcener will be set aside so far as he is con
cerned. In Kotturuswaml v. Salra Veeravva2 the Supreme Court decides that the 
right of a reversioner as one of the heirs, under section 42, Specific Relief Act is limited, 
to the question of preserving the estate of a limited owner for the benefit of the entire 
body of reversioners, but as against a full owner the reversioner will have no such 
right; that as under the Hindu Succession Act the widow becomes a full owner of 
her husband’s estate the reversioner’s suit for the declaration of the invalidity of an 
.adoption made by her is not competent; that if the adoption was invalid or had. 
not taken place the widow would remain full owner by virtue of section 14 of the 
Hindu Succession Act; and that even if the person adopted remained in actual 
possession when the Act came into force his possession would be merely permissive 
and the widow must be regarded as being in constructive possession through the 
person adopted, and in such situation the property must be regarded in law as being 
possessed by the widow when the Act came into force. Sundarammal v. Sadasiva 
Reddiar3 points out that after the coming into force of the Hindu Succession Act 
the position.of co-widows is that of co-tenants in respect of their absolute rights,, 
that one of them can institute proceedings in her own right as against a trespasser,, 
and that though the benefit of such a proceeding might enure to all the co-tenants 
so far as the trespasser is concerted it will not be open to him to plead that one of 
the co-widows has no right to institute the proceeding. In K. G. Kaimal v. T. Lakskmi 
Amma4 the Supreme Court holds that a joint will made by two or more testators 
in a single document duly executed by each testator, disposing either of their se
parate properties or their joint properties, cannot be regarded as a single will ; that 
it operates on the death of each testator as his will disposing of his own separate: 
property and is in effect two or more wills ; and that on the death of each testator 
the legatees would become entitled to the. properties of the testator who died.

Evidence Act.

In Chinnavalayan v. State of Madras5, it is explained that section 32 (1) of the- 
Evidence Act refers to two kinds of statements, namely, when the statement is made 
by a person as to the cause of his death or as to any of the circumstances of the tran
saction which resulted in his death ; that the words ‘ resulted in his death ’ do not 
mean ‘caused his death’, and that declarations are admissions only in so far as they 
point directly to the fact constituting the res gestae of the homicide i.e., the act 
of killing and the circumstances immediately attendant thereon. Venkatesam Maidu 
v. State of Madras6 holds that inter-departmental correspondence between the officers 
of departments of Government cannot be compelled to be produced though any 
correspondence that passed between an officer of the department and the party 
to the dispute must be produced, and that a communication made by one Secretary 
to Government to another Secretary will be a communication in respect of which 
privilege can be claimed. In Bhogilal Chunilal Pandya v. State of Bombay'1, the Supreme- 
Court decides that a statement under section 157 does not involve the element 
of communication to another person or something that is ‘ stated ’ to become a 
statement; that notes of attendance made by a Solicitor at a conversation would 
be ‘ statements ’ within the meaning of the section that would be admissible 
to corroborate the Solicitor’s evidence ; and that refreshing memory under section 
*59 's confined to statements in writing made under the conditions mentioned in 
that section whereas corroboration under section 157 may be either by statements in 
writing or by oral statements.
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Court Fees.

In Ghinna Venkataramaniah v. Pedda Venkataramaiah1, it is held that where a situa
tion in which the plaintiff seeks a relief stated in a section of the Court-Fees Act is 
one of several situations in which such relief may be prayed for, but the particular 
situation is expressly provided for in another section of the Act, Court-fee should, 
be paid under the latter section only ; that-section 36 (1) of the Madras Court-Fees 
Act applies to suits for dissolution and accounts of a partnership ; that the relief 
asked for in the plaint, namely, partition and separate possession of a half share of 
the assets of a dissolved partnership after providing for the debts, arises out of a 
situation covered in section 36 (1) ; and that whatever name the plaintiff' chooses 
to give to the relief he seeks, in reality, it relates to the accounts of a dissolved partner
ship and Court-fee is therefore payable under section 36 (1) and not under section 
37 (2). Mambikkai Mary Ammal v. Prakasa Mary2, states that where a plaintiff was 
given a property with a direction that she should pay certain others a part value of the 
same as on a particular date and the plaintiff filed a suit to work out her rights and 
ascertain the money payable to the others, the suit is not one for partition but one 
for carrying out the directions of the settlor and Court-fees will have to be paid under 
section 39 by all the parties concerned. Ponnuswami Odayar v. Kosambu3, takes the 
view that where a suit by two Hindus being the nearest reversioners each being 
entitled to a half share of property was dismissed as to one of them, a subse
quent suit by the sons of the latter after his death alleging his negligence and ignoring 
the dismissal must be valued, for purposes of Court-fee, at the amount of the value 
of the half share of their father through whom they claim, since the dismissal of the 
prior suit will have to be set aside before the sons can reagitate the matter, and 
hence Court-fee must be paid under section 40 on'the market value of that half share 
on the date of the plaint. Raju v. Venkataswami Naidu4, decides that where a sale 
deed was executed by the mother as guardian of her sons, the father of the minors 
also being a party .to the deed, a suit by the minors for a declaration and possession 
of the property on the ground of the sale deed being void and not binding on them, 
the document of sale will have to be set aside on the basis that the alienation was 
by legal guardian and Court-fee must be paid under section 40 on the market value 
of the properties. Gnanambal Ammal v. Kannappa Pillai5, holds that where a plaintiff’s 
case is that a deed is sham and nominal it need not be set aside and a suit for relief 
on that footing is. not one for cancellation attracting the provisions of section 40, 
but if the plaintiff sues for its cancellation Court-fee will have to be paid on that relief 
whether it is necessary to-have the deed cancelled or not. Karupannan v. Sadaya 
Maistry6, points out that section 41 (2) provides for the valuation of suits to set aside 
a summary decision of a civil or revenue Court, that such suits contemplate the 
adjudication of title and cannot be said as a rule to be incapable of valuation, that 
incidental reliefs such as injunction or possession will not alter the character of the 
suit so long as the subject-matter of the suit has a market value, that the subject- 
matter must be held to be what the summary orders were concerned with, namely, 
immovable property, and Court-fee will have to be paid on the proportionate market 
value as laid down in section 41 (2). Mohan v. Balaram7, takes the view that where 
an application for leave to appeal in forma pauperis was refused with a direction to 
the applicant to pay Court-fee within a fixed period, in default whereof the appeal 
was to stand rejected, and the applicant paid only a part of the requisite Court-fee 
and failed due to inability to pay the balance and applied for a refund of the Court- 
fee already paid on the memorandum of appeal, the case is a fit one for directing 
the issue of a certificate of refund ; and that section 66 (1) indicates the policy of 
the legislature that refund in such cases will be just and equitable. Ranganna v. 
State, of Madras3, holds that section 69 and other provisions for refund are enacted 
for cases where the levy was under the Court-Fees Act of 1955 and cannot be read 
as authorising a refund in respect of Court-fee paid under any of the repealed enact-
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ments or rules that in suits instituted on the Original Side of the High Court before 
the coming into force of the Act though the levy of Court-fee was made in accordance 
with the Court-Fees Act, 1870, refund of Court-fee could be directed under rule 1.3-A 
of the Madras High Court Court-fee Rules even though the Act itself contained no 

provision for refund ; that where a suit so filed was subsequently transferred to this 
■City Civil Court by force of statute enlarging the jurisdiction of that- Court the rule 
:i3-A will not cease to be applicable ; that apart from any statutory provisions-it is 
mow well recognised that in cases of excess payment of Court-fees the Courts have 
inherent powers to direct refund of Court-fees ;• and that on principle there can 
be no difference between a case where the original payment of Court-fee is in excess 
•of what is payable and a case where the original collection becomes excessive by 
.reason of a subsequent event like the settlement of the suit. Thiruvengadaswami 
Mudaliar v. State of Madras', states that there is nothing in section 37 (2) to justify 
the Court in levying Court-fee under the Act in a claim suit under Order qi rule 58, 
■Civil Procedure Code, filed after the commencement of the Court-Fees Act. 1955, 
in respect of a claim petition filed before the commencement of the Act and Court- 
fee need be paid as due on the date of the petition. Ramaswami JVaidu v. Salammal.2, 
■decides that Article 11 {a) of Schedule II would apply only to cases where the parties 
to an award seek a direction of the Court to direct an arbitrator to file an award 
and cannot apply to a case where an arbitrator without any direction of Court him
self proceeds to file the award under sectiorl 14 (2) of the Arbitration Act and that 
to such cases the residuary provision in Article II (b) will apply.

Income-tax Act.

In Muthiah Chettiar v. Commissioner of Income-tax3, the view is expressed that where 
an assessee has received repayments he will not be liable to tax in respect of the 
amounts he has received as or towards principal but will be liable in respect of moneys 
which he has received as or towards interest, that where only a part of the debt has 
been recovered the assessee has liberty subject to the law relating to the appropria
tion of payments to appropriate the money he has received either towards the prin
cipal or towards the interest, and that if the payment has been lawfully appropriated 
towards interest the assessee will be liable to pay tax thereon but not if he has 
appropriated it towards the principal. In Dhandhania Kadia & Co. v. Commissioner 
■of Income-tax', the Supreme Court points out that it would be repugnant to the de
finition of the word ‘ dividend ’ in section 2 (6-A) (c) of the Income-tax Act to 
import into the words ‘ six (previous years 4 5 the definition of ‘ previous year 5 in 
section 2 (11), and that accumulated profits sought to be caught in section 2 (6-A) 
(c) would be the profits accumulated in the financial year preceding the year in 
which the liquidation takes place. Commissioner of Income-tax v. C. S. Sastri5, holds 
that the concept of 1 total income ’ under section 2 (5) being larger than the con
cept of ‘ earned income ’ the total income of an assessee is generally assumed to be 
larger than his earned income, that whether this is so or not section 15-A provides 
relief to an assessee in respect of his earned income, wherever it enters into the com
putation of his total income, and that where an assessee showed ah income of Rs. 
31,000 for a particular assessment year and a loss of Rs. 15,000 in that year from his 
■other’properties making his net income only Rs. 16,600 the assessee would be en
titled to earned income relief under section 15-A, subject to the statutory maximum, 
•on his entire earned income of Rs. 31,006 and not on the net income of Rs. 16,000 
■only. Ramaswami JVaidu v. Commissioner of Income-tax6, points out that ‘ income ’ 
under the Indian Income-tax Act implies the idea of receipts of money, actual or 
■constructive, that the policy of the Act is to tax such income when paid or received, 
.and that where a company deducted in Ceylon in pursuance of the law of that place 
,a certain amount from the dividends payable to an assessee-shareholder in India 
■and retained it to itself, the amount so deducted cannot be held to have been re- 
-ceived by the assessee, nor can it be regarded as ‘ income accruing or arising ’ in

1. (1959) 1 M.L.J. 151.'
2. (1959) 2 M.L.J. 417.
3- (r959) 2 M.L.J. 262.

4- (i959) 1 M.L.J. (S.C.) 105.
5. (1959) 1 M.L.J. 168.
6- (1959) 2 M.L.J. 358.
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as much as the assessee had-no right to recover the same at any time. In Commis
sioner of Income-tax v. Ramakrishna Deo1, the Supreme Court decides that it is for a 
jperson who claims exemption to establish it; hence, it is for the assessee to prove 
that the income sought to be taxed was agricultural income exempt from taxation 
under section 4 (3) (viii), that to decide whether the income received by the assessee 
from a sale of forest trees was agricultural income or not the test is whether those 
trees were planted by the proprietor of the estate or grew spontaneously, and that 
if it is the latter it will be wholly immaterial that the proprietor had maintained a 
large establishment for the purpose of preserving the forest and assisting in the growth 
■of the trees, for, ex hypothesi, he performed no basic operations for bringing the forests 
into being. In Seth Deomal v. Commissioner of Income-tax2, the Supreme Court lays

• down that section 5 gives certain powers to the Central Board of Revenue and the 
Income-tax Commissioners regarding withdrawal of cases from one area to another

• or from one Income-tax Officer to another; that sub-section (2) empowers the Govern
ment to appoint as many Commissioners of Income-tax as it thinks fit who have 
to perform their functions in respect of different areas, persons and cases or classes 
thereof as the Central Board of Revenue may direct; that sub-section (7-A) confer
ring on the Central Board of Revenue the power to transfer a case from one Officer 
to another at any stage of the proceedings does not in any way qualify or cut down 
the powers under section 5 (2) ; that the two sub-sections are complementary and 

-operate in two different spheres ; that where the Central Board of Revenue directed
the Commissioner of Income-tax, Calcutta (Central) to exercise his functions in 
-certain cases the action taken falls under section 5 (2) and not under sub-section (y-A); 
that after an order section 5 (2) is passed the provisions of section 64 (1) and (2) con
ferring jurisdiction on the Income-tax Officer of the area wherein the assessee was 

■ carrying on business can have no application because of the provisions of section 64 
(5) ; that under section 64 (3) the question as to the place of assessment when it arises 
is determined by the Commissioner to whom the objection is to be referred by the 
Income-tax Officer and that neither section 30 nor section 33 provides for an appeal

- on the question of the place of assessment.' Veerappa Chettiar v. Commissioner of Income- 
tax3, holds that the word ‘charge’ in the expression ‘annual charge’ in section 9 (1)

-connotes something more than a mere liability to make an annual payment without 
-any reference to security for such payment, and that an assessee cannot claim as law
ful deductions permitted by section g (1) payments made towards Ceylon municipal 
rates in respect of a house owned there as there is nothing in the law of Ceylon making 
•such liability a charge on the property. In Commissioner of Income-tax v. Rai Bahadur 

JJairam Valji4, the Supreme Court lays down that when once it is found that a contract 
was entered into in the ordinary course of business any compensation received by a 
party thereto for premature termination wall be a revenue receipt irrespective of 
whether its performance was to consist of a single act or series of acts spread over a 
period, and is assessable to income-tax. In Commissioner of Income-tax, West Bengal v.

■Calcutta Stock Exchange Association5, it is held by the Supreme Court that the words 
‘‘performing specific services’ in section 10 (6) mean wdth reference to a trade, profes- 
. sional or other association ‘conferring particular benefits’ on the members thereof; 
that the term ‘remuneration’ includes recompense, reward, payment, etc., and is not 
confined to wages only ; that the word ‘demand’ shows that the Legislature has

- deliberately used the fiction of treating such services as ‘business’ ; that the sub-sec
tion further requires that the remuneration should be ‘definitely related’ to the ser
vices, that is, that the services would not be available but for specific payments (fees, 
subscriptions, etc.) charged by the association ; and that there is no warrant to limit 
the application of the word ‘services’ as having reference to ‘matters outside the 
mutual dealings of the members’. Messrs P. Orr & Sons v. Commissioner of Income-tax6, 
•decides that payments made to secure the termination of managing agency rights 
held under a contract are a permissible deduction under section 10 (2) (xv), since 
judged by the test of business expediency the amount was expended wholly and exclu-
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sively for the business of the assessee company and the fact that the person concerned 
benefited is not proof that the sole object of the company in making the payment was 
that the latter should benefit. Ramiza Bi Saheb v. Income-tax Officer1, states that under 
section 16 (3) the share income of a minor son who has been admitted to the benefits 
of a partnership should not be included in the share income of the mother from the 
firm of which she is a partner for purposes of assessment to tax, and that where under 
section 31 (4) revised orders of assessment are issued by the appellate authority the 
original orders of assessment ceased to be operative and there is no need for the asses
see to challenge the validity of the original orders in any proceedings. Chockalingam 
Chettiar v. Income-tax Officer2, holds that a failure to pay the advance tax under section 
18-A (3) would entail the payment of interest under sub-sections (6) and (8) and that 
if the assessment order shows that interest has not been added to the tax determined on 
the basis of regular assessment and such omission was a mistake section 35 will apply 
and the mistake can be rectified under that section. In R. C. Mitter & Sons v. 
Commissioner of Income-tax, West Bengal2, the Supreme Court lays down that the word 
‘constituted’ in section 2 6-A would include both the idea of creating and establishing 
a partnership as well as giving a legal form to the contract of partnership ; that the 
expression ‘constituted under an instrument of partnership’ would include not only 
firms created by an instrument of partnership but also those created orally but given 
legal form by reducing the terms and conditions into writing ; and that reading sec
tions 26, 26-A and 28 and the rules 2 to 6 of the Income-tax Rules for a firm to be en
titled to registration, (i) it should be constituted under an instrument of partnership 
specifying the individual shares of the partners, (ii) an application on behalf of and 
signed by the partners containing all particulars as set out in the rules should have 
been made, (iii) the application should have been made before the assessment of the 
firm’s income under section 23 for that particular year, (iv) the profit or loss of the 
business for the previous year should have been divided or credited in accordance 
with the terms of the instrument, and (v) the partnership must have been genuine 
and should have actually existed in conformity with the terms and conditions of the 
Instrument. In Commissioner of Income-tax, Delhi v. Teja Singh*, the SuprerAe Court 
makes it clear that by reason of the legal fiction in section 18-A (9) (b) the failure to- 
send an estimate of the tax under section 18-A (3) is treated as a failure to furnish a; 
return of the income under section 22, that it is a necessary implication of that fiction 
that the estimate of tax on the income to be submitted under section 18-A is different 
from the return to be furnished under section 22, that the notices required to be 
given under section 22 must be deemed to have been given, that in that view section 
28 will apply on its own terms, and it is competent to the Income-tax Authorities to 
impose a penalty under section 28 read with section 18-A (9) (b) where there has been 
a failure to comply with section 18-A (3). Sunrathmull v. Additional Income-tax Officer5' 
points out that section 34 is intended to deal with cases in which income has escaped 
assessment wholly or in part by reason of the failure by the assessee to make a return,, 
or to disclose fully and freely all the material facts, etc., that the period of limitation 
for proceedings where the escape of assessment is not due to the assessee’s conduct is; 
four years whatever be the amount; that where the escape is due to the assessee’s. 
conduct and the amount involved is less than one lakh or more there is no period of 
limitation; and that the second proviso to section 34 (3) abrogates the period of limi
tation in all cases where action is taken in pursuance of a finding or direction given by 
one of the Authorities mentioned in the proviso; but, that the proviso cannot apply 
where the remedy of the Department had become barred before the proviso became 
law In Maharaj Kumar Kanial Singh v: Commissioner, of Income-tax 8, the Supreme Court 
makes it clear that the term ‘information’ in section 34 (1) includes information as to- 
the true nature and correct state of the law and would cover information as to relevant 
judicial decisions ; that information as to the true state or meaning of the law derived 
freshly from an external source of authoritative character is ‘information’ within the- 
meaning of the section ; that an Income-tax Officer can treat a subsequent Privy?
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'Council decision opposed to the view followed in the assessment that interest on 
arrears of agricultural rent was agricultural income exempt from tax as ‘information’ 
within the meaning of section .34 (1) lb) and assess such interest as income which had 
escaped assessment; and that even in a case where a return had been submitted if the 
Income-tax Officer has failed to take into account a part of the assessable income it 
will be a case of part of the income having escaped assessment. In Narayanan Chetty 
v. Income-tax Officerx, the Supreme Court holds that the service of the requisite notice 
on the assessee is a condition precedent to the validity of any reassessment made under 
section 34 and not a mere procedural requirement; so much so, if no notice is issued 
or if the notice issued is shown to be invalid the proceedings taken by the Income-tax 
Officer would be illegal and void ; that a firm does not cease to be an assessee merely 
because of allocation of income to the partners in proportion to their respective 
shares ; and that accordingly a notice issued against the firm and served on one of the' 
partners satisfies the requirements of section 34 (1) (a). In Venkataswami Naidu v. 
Commissioner of Income-tax2, the Supreme Court makes it clear that if the point raised 
in an income-tax reference relates to the construction of a document of title or inter
pretation of the provisions of a statute it is a pure question of.law in respect of which 
the High Court is free to take its own view without being fettered by the view of the 
Tribunal; that where, however, the point sought to be raised is really a question 
of fact the High Court would be bound by the finding of the Tribunal and such con
clusion cannot be challenged on the ground that it is based on misappreciation of 
evidence ; ■ but, where the inference has been drawn on a consideration of inadmissi
ble evidence or after excluding admissible evidence the High Court may examine the 
correctness of the findings reached by the Tribunal ; likewise it is open to a party to 
challenge a finding on the ground that it is not supported by any legal evidence or is 
not rationally possible, and if the plea is established the Court may hold-the conclu
sion to be perverse and set it aside.

Torts.

In Chinnamuthu Ambalam v. Jagannathachariar3, it is pointed out that the 
term ‘malice’ in relation to an action for malicious prosecution means an improper 
or indirect motive, i.e., a motive other than a desire to vindicate public justice or a 
private right and need not be a feeling of enmity, spite, or ill-will, that the term ‘prose
cution’ in that context has a special meaning and the question of who is the real prose
cutor has to be established irrespective of whether the complaint is by the defendant 
Viimqplf and that it is well settled that instigating a prosecution is different from the 
act of giving information on the strength of which a prosecution is commenced by some 
one else in the exercise of his own discretion. State of Madras v. James Appadurai4, 
holds that in so far as an injury results in actual pecuniary loss, past or prospective, 
fiill compensation should be awarded in respect of such loss, but that would not mean 
that in the case of loss of prospective earnings the compensation should be the annual 
earnings multiplied by the number of years for which the plaintiff could be expected 
to have worked if he had not been injured. New Central Hall v. United Commercial 
Bank5, lays down that damages can be awarded even without proof of special loss in 
cases like trespass not causing damages but only annoyance, or where a cheque issued 
by a non-trader customer is wrongly dishonoured by a bank; that in such cases 
the damages awarded will only be nominal; but, where a cheque issued by a trader 
customer is wrongfully dishonoured even special damages can be awarded without 
proof of special loss or damage, and the fact that such dishonouring was due to a 
mistake cannot affect the liability of the bank to pay damages for the wrongful act.

Limitation.
In State of Madras v. Venkataswami Naidu6, it is held that the Madras 

Estates (Supplementary) Act (XXX of 1956) does not make section 5 of the 
Limitation ~Act~applicable to applications'under section 4 of that Act. Sadaya
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Goundar v. Veerappa Goundar1, decides that the period of limitation prescribed in seer- 
tion 19 of the Limitation Act is not-limited to the period, of the First Schedule to cher. 
Act, that the period which a party is entitled to exclude under any law for the time 
being in force should also be taken into account and that where the Madras In debted. 
Agriculturists (Temporary Relief) Ordinance, 1953, had come into force before the: 
expiry of the limitation period for the suit, followed by Acts V of 1954 and I of 1956' 
prohibiting the filing of suits till 1st July, 1955, and the endorsement was made on 
23rd June, 1955, the limitation for the suit was validly saved. Wazir Sultan & Sons v. 
Satchithananda Rao2, makes it clear that under section 20 a payment by itself even if it 
was established that it was made on account of a debt would not be sufficient to 
start a fresh period of limitation, that there should be an acknowledgment of the- 
payment in ihe handwriting of or in writing signed by the person making the pay
ment, that the acknowledgment is only a record in writing and evidentiary in charac
ter, and that it is the payment that starts the fresh period of limitation. Pankajam- 
mal v. Sambandamurthi3, lays down that under Article 62 the, time from which limita
tion runs for a suit against the defendant claiming rateable distribution under sec
tion 73 (1), Civil Procedure Code, is the time when the defendant received the money, 
and the defendant must for the purposes of the Article be deemed to have received 
the money on the date of the confirmation of the sale in cases where the defendant 
himself purchases and sets-off the sale price against his decree. Valliammai Achi y. 
Chockalingam Chettiari, decides that the various clauses in Article 182 are disjunctive 
and the decree-holder has the option of taking the benefit of any one clause in any 
case for saving his application from the bar of limitation, that clause (2) of the 
section will not preclude the applicability of either clause (5) or clause (1), and 
that where clause (5) applies it is immaterial whether the execution petition would 
be in time under clause (2).

Civil Procedure Code. ‘ •
In Veeralakshmi Ammal, In reB, it is pointed out that the decree of an 

appellate Court declaring the plaintiff to be entitled to a half share of 
property and directing the separation of the share and putting the plaintiff in posses
sion of it cannot be said to have finally disposed of the matter in relation to the 
items of which the plaintiffhas to be put in exclusive possession till they are ascertain
ed and allotted to his share ; and that the decree is only a preliminary decree within 
the meaning of the Explanation to section 2 (2) of the Civil Procedure Code ; and 
that no further direction is necessary to enable the plaintiff to move the Court of 
first instance- as regards the division of the properties. Jaga Button Industries v. 
State of Madras6, decides that the jurisdiction of the Civil Courts is barred under sec
tion 9 of the Code in respect of suits for setting aside or modifying assessments made 
under the Madras General Sales Tax Act in view of the provision in section 18-A of 
that Act withdrawing such suits from the purview of Civil Courts. South Madras 
Electric Supply Corporation v. Jagannatha Ayyar7, lays down that unless there is express 
ouster of the jurisdiction of the Civil Court the presumption is that the Civil Court 
has jurisdiction, and that there is nothing in the Electricity Act, 1910, to bar the juris
diction of the Courts to entertain suits for the removal of posts supporting high ten
sion electric lines fixed on a land without the permission of the owner. Mariyanayagam 
Nadar v. Vedamanickam Sathiahesan8, holds that the impleading of a new party or add
ing some more items of property in the- later suit will not take away the binding 
character and finality of the earlier decision on the matter under section 11. .Kothanda- 
rama Gramani v. Sellammal9, makes it clear that where the earlier suit was on behalf 
of the family in regard to the joint family rights a subsequent suit by the son of a 
coparcener who was a party to the prior suit, would be barred by res judicataunder 
Explanation 6 to section 11 that even otherwise the suit will be barred by res judicata

i- "(i959)'TM.L.J-'3ia'.~ ' “ ~ --- - 6. (1959) 2 M.L.J. 415.
2- (1959) 2 M.L.J. 244. 7- (1959) 2 M.L.J. 446.
3- (I959) 2 M.L.J. 443. 8. (i959 1 M.L.J. 346.
4. (1959) 2 M.L.J. 422.
5- (!959) 1 M.L.J. 165.

“ ■ 9- (1959) 2 M.L.J. 218.



as his father was a party to the earlier suit and he should be deemed to have been 
completely represented in that suit, and that even gross negligence in the conduct of' 
the prior suit would not lift the subsequent suit from.out of the bar of res judicata under 
section 11. Ramaswami Goundar v. Muthuvel Goundar}, decides that whenever there 
is a defect in the service of a sale notice under Order 21, rule 66 and the petition for 
setting aside the sale relies on it and puts in section 47 as well, a second appeal will 
be competent. In JVarayanaswami Iyer v. Union of India2, it is pointed out that tire- 
question of notice under section 80 has no bearing on the liability of the Central 
Government in relation to the railways run by it ; that the section could not govern 
the scope and application of section 77 of. the Railways Act ; that the amendment of' 
section 80, Civil Procedure Code, in 1948 inserting a special provision as to notice in. 
case of railways could not have any effect on the question of liability of the Govern
ment who now own the several railways after amalgamation ; and that it is desirable 
for the Central Government to undertake legislation dispensing with notice under sec
tion 80 in a case where notice has been given under section 77 of the Railways Act 
and also indicating to which railway administration such a notice should be given in. 
cases where through traffic passes over more than one railway administration of the 
Government. In Chaube Jagadlsh Prasad v. Ganga Prasad Chaturvedi.3, the Supreme. 
Court makes it clear that the power of the High Court to correct questions of jurisdic- 
tion is to be found within section 115, Civil Procedure Code and that where there, 
is no error falling within the section the High Court will not have the power to inter
fere. Ramanatha Ayyar v. Pappu Reddiari, decides that the restitution contemplated, 
under section 144 is the restoration to the injured party of what he had lost and not 
the deprivation from the other party of what he had wrongfully gained ; that where 
money was deposited in Court as a condition for grant of stay of execution of a decree 
and subsequently the decree was varied it is open to the aggrieved party to claim inte-- 
rest on the money deposited by way of restitution ; and the fact that the amount de
posited was not withdrawn by the other party will make no difference. Kanthimathi 
Mills v. Special Land Acquisition Qjjicerlays down that it makes no difference to the 
applicability of the principle of restitution whether the deposit in Court was made- 
voluntarily or under threat of execution, and that the party could claim interest on the 
excess amount he was obliged to deposit by virtue of the lower Court’s decree. 
JVagutha Mohamad Nainar v. Vedavalli Ammal6, holds that under Order 6, rule 17, no 
amendment of the plaint which would deprive the defendant of a valuable right of 
limitation or oust the jurisdiction of the trial Court to try the suit can be allowed. 
ChinnathambiGoundar v. Narayanaswami Goundar7, takes the view that the statement by a 
decree-holder in a petition for execution of a partition decree that the properties con
cerned had been divided by the Panchayatdars though with a qualification that the 
division had not been completed would amount to a certificate of adjustment under- 
Order 21, rule 2 and the executing Court can go into the question of the division 
pleaded. Subramania Iyer v. Ramaswami Pillai8, decides that a set-off under Order 21, 
rule 1 g, cannot be claimed by a plaintiff sharer in a partition suit for costs decreed to- 
him as against the price of the share of the defendant payable under a purchase by 
him of the share at a sale held under the Partition Act which he had been directed to 
deposit in Court to the prejudice of the right of a mortgagee of the defendant’s share 
created by the defendant during5 the pendency of the partition suit, and that the mort
gagee will have a charge on the amount directed to be brought into Court. Balakrishna 
Goundar v. Amrithavalli Ammal9, decides that a Hindu wife in possession and enjoyment 
of the property of her husband who has not been heard of for a period of four or five 
years, there being none else to claim heirship if he were dead, is a person holding- 
an interest in the property within the meaning of Order 21, rule 89, as amended in 
Madras and can apply making the necessary deposit where the property has been, 
sold in execution of the decree of a creditor in the absence of the husband ; and that,.
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where there is no proof that the husband has not been heard of for seven years, he 
cannot be presumed to be dead and the wife cannot claim to have any interest in 
praesenti in his property as his widow as a person deriving title from the judgment- 
-debtor. Mohammad Ismail Maracair v. Doraisami1, points out that a mortgage is one 
and indivisible. in regard to the amount and security and no suit can be filed to 

■enforce a .mortgage entailing the disintegration of either of the elements and that all 
the mortgagees must be represented in the suit not merely by reason of Order 34, rule 
1, but also by reason of the substantive law and the contract between the parties. 

1 Great Eastern Shipping Co. v. Mohammad Samiullah Saheb & Co.2, takes the view that as 
the jurisdiction given to the High Court under section 115 is an appellate jurisdiction 
the procedure followed by the Courts in regard to appeals would be attracted, and 
therefore Order 41, rule 31, will apply to civil revision petitions. Ramaswami Pada- 
yachi v. Shanmugha Padayachi3, states that the mistake or error justifying a review under 
Order 47, rule 1, is most often an error of fact and may in certain cases be one of law 
also, but in all cases it should be an error of inadvertence ; that the test is whether 
the Court itself would have made the correction if aware of the particular fact or cir
cumstance while writing the judgment; that an erroneous view of a debatable point 
of law, or failure to interpret the law correctly would not be a mistake or error appa
rent on the face of the record ; and that an excusable failure to bring to the notice 
of the Court the relevant material or the mistake of counsel would be a sufficient 
cause within the meaning of the rule.

Penal Code.
In Pappathi Ammal v. State of Madras4, it is held that somnambulism might consti

tute a good ground for exemption from criminal liability if it could be established 
that the act was done while in that state of mind and that somnambulism amounts 
to that unsoundness of mind as would attract the application of section 84 of the 
Indian Penal Code. In Faguna Kantha Nath v. State of Assam 5, the Supreme Court 
points out that under section 165-A for a person to be guilty of the abetment of 
an offence under section 161 it is not nece sary that the offence should have been 
committed, but the requirements of section 107 must be satisfied ; and where it was 
not the prosecution case that the appellant had instigated the other accused to 
demand illegal gratification or had entered into a conspiracy with him for the com
mission of an offence under section 161, and the other accused is acquitted of an 
offence under section 161 such offence not having been committed, no question of 
intentionally aiding by any act or omission in the commission of such offence can 
arise ; and the conviction of the appellant for the abetment of such offence cannot 
stand’ In Ranjit Singh v. State of Pepsu6, the Supreme Court lays down that whenever 
.a person makes a statement in Court on oath he is bound to state the truth and failure 
to do so would render him liable under section 193; that it is no defence to say that he 
was not bound to enter the witness-box; that a defendant or even a plaintiff is not so 
"bound, but, yet, if either of them chooses to do so he cannot after taking the oath to 
make a.truthful statement state anything which is false; and that even beliefs will fall 
-under Explanation 2 to section 191. In Veerahhadran Chettiar v. Ramaswami Ndicker1, 
■the Supreme Court expresses the view that the words ‘any object held sacred by any 
•of persons’ in section 295 cannot be restricted to idols in temples or to idols carried in 
procession on festive occasions, that any object.hov/ever trivial or destitute of real 
value in itself if regarded as sacred by any class of persons would come within the 
meaning of the section, that the section is intended to respect the religious suscepti
bilities Of persons of-different religious persuasions or creeds, and that the Court 
should be circumspect in such matters and pay due regard to the feelings and religi
ous emotions of different classes of persons with different beliefs irrespective of the 
•consideration whether or not they share those beliefs or whether they are rational 
•Or otherwise in the opinion of the Court.
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Criminal' Procedure Code. "

In- Public Prosecutor v. Saroja1, it is held that in drawing the atten
tion of the Court in a revision petition to the illegal character of the con
viction the Public Prosecutor does not stand in the position of a private party and 
is not bound to file a petition to excuse the delay in filing the revision petition against 
the illegal conviction in the discharge of his duty to bring to the notice of the Court 
such cases. State of Madhya Pradesh v. Mubarak Alt2, decides that section 4 (1) of the 
Criminal Procedure Code defines ‘investigation’ as including all the proceedings 
under that Code for the collection of evidence conducted by the Police Officer or 
other persons authorised by the Magistrate in that behalf and that Chapter XV pres
cribes the procedure for such investigation. Thirunavukkarasu, In re3, states that sec
tion 107 is not intended for the punishment of past offences but for the prevention 
of acts that may amount to or may lead to a breach of the peace hereafter ; that the 
institution of proceedings under that section is not an accusation of offence and the 
particulars specified in the notice under section 112 are not a catalogue of charges but 
only information which in the opinion, of the prosecution would suggest that the 
counter-petitioner is likely to cause a breach of the peace ; that section 107 will apply 
notwithstanding that the facts alleged in the notice may amount to specific offences 
for which he may be punished ; that the existence of previous convictions or acquit
tals in a number of previous cases will not be substantive evidence in proceedings 
under section 107 as in the case of proceedings under section no ; that an order 
under section 117 (3) passed after considering the question of emergency as a separate 
question is not bad merely because the Magistrate has based it oh the same informa
tion which was the basis of the order under section 112.; and that an order under 
.Chapter VIII is revisable by the Court under sections 435 and 439 but the High Court 
will not ordinarily interfere on the merits. In Tahsildar Singh v. State of Uttar Pradesh4-, 
the Supreme Court makes it clear that both section 162 and the proviso are intended 
to serve the interest of the accused, that it would be doing injustice to the language' of 
the latter if the statement made to the police by a witness during investigation instead 
of being used to contradict the witness during trial in the manner provided by sec
tion 145 of the Evidence Act is used for cross-examining'the witness ; that’the word 
‘cross-examine’ in the last fine of the first proviso to section 162, Criminal Procedure- 
Code, cannot be understood to mean the^entire gamut of cross-examination without 
reference to the limited scope of the proviso, but should be confined only to cross-? 
examination by contradiction, that a statement in writing made by a witness’ to the 
police officer in the course of investigation can Jie used only to contradict the witness 
and for no other purpose ; that statements hot reduced to writing cannot be so used ; 
that though a particular statement is not expressly recorded a.'statement that can be 
deemed to be a part of what has been recorded can be used for' contradictions not 
•because it is an omission strictly so-called but because it is deemed to be part of the 
recorded statement; and that such a fiction is permissible only in three cases, namely,' 
(i) where a recital is necessarily implied from the recital or recitals found in’ the 
statement, (ii) a negative aspect of a positive recital in’ a statement,' and (iii) when 
the statement before the police and the statement before the' Court cannot stand 
together. Rqjangamv. State of Madras5, holds that the Criminal'Procedure Code 
.contemplates three modes of .initiation of proceedings, namely, on a complaint by the 
.aggrieved party, on information given to,the police of the commission of a cognisable 
offence, and on an enquiry by a Magistrate in certain special cases contemplated 
under,section 176 of the Code,; that Order No. 157 of the Police Standing Orders 
which are in the nature of executive instructions implements.the procedure contem
plated for an enquiry under section 176 of the Code; that an enquiry under those pro
visions is only a fact-finding one and the procedure adopted, though it is for particular 
kinds of cases, is not hit by Article 14 of the Constitution ; nor is’it offensive to the 
constitutional guarantee against testimonial compulsion under Article 20 (3) ; and
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that the proceedings held in pursuance of the aforesaid provisions as a fact-finding 
enquiry are not judicial or even quasi-judicial proceedings amenable to the special 
jurisdiction of the High Court under Article 226 of the Constitution. In Ranjit Singh 
v. State of Pepsu1, the Supreme Court lays down that under section 200, proviso {ad), it 
is not necessary for a Magistrate when a complaint is made by a Court to examine the 
complainant, and that neither section 200 nor section 202 requires a preliminary 
enquiry before a Magistrate can assume jurisdiction to issue process against the person 
complained against. Arusami Goundan, In re2, decides that the condition of the pardon 
granted to an approver is that he must make a full and true disclosure, that the obli
gation would arise whenever the approver is called upon to give evidence touching 
the matter whether it be in the Committing Court or in the Sessions Court, that 
neither as a matter of reason or of logic, nor as a matter of statutory interpretation 
can it be said that section 339 (1) is dependent on or connected with section 337 (2) 
in the sense that the approver must be examined both in the Committing Court and 
the Sessions Court before it can be held that he has forfeited the pardon, and that it is 
sufficient if he fails to conform to the conditions on which the pardon has been grant
ed to him at either stage. E. S. I. Corporation v. Haji Mohamed Ismail Sahib 3, lays down 
that section 346 (1) is wide enough to include cases of want of territorial or local 
jurisdiction in the Magistrate concerned, that the High Court may in the circums
tances contemplated in clauses (a) to (e) of section 526 (1) clothe with jurisdiction any 
Court not empowered under sections 177 to 184 to enquire into any offences, and try 
the same provided that in other respects the Court is competent to inquire into and 
try such offences. Esakki Thevar, In re4, decides that the High Court could and does 
interfere in criminal revision even upon findings of fact where though there may be 
concurrent findings of two Courts below it is clear that a conviction is not in the 
broad interests of justice or where the conviction is not sustainable in certain res
pects because vital evidence has been overlooked or has not been given due conside
ration. In Pranab Kumar Mitra v. State of West Bengal5, the Supreme Court makes it 
clear that in the absence of statutory provisions in terms applying to an application 
in revision like those in section 431 in respect of criminal appeals the High Court 
has power to pass such orders as it may deem fit and proper in the exercise of its 
revisional jurisdiction under section 439 ; that it is to be exercised in. aid of justice; 
that the High Court is not bound to entertain an application in revision, or having 
entertained one, to order substitution in every case or to treat a pending application 
as having abated by reason of the fact that there was a composite sentence of imprison
ment and fine ; that the High Court has full discretion to deal with a pending matter 
at the time of the death of the petitioner ; that whether it is the accused or the com
plainant who has moved the High Court in revision, if the High Court has issued a 
rule that rule must be heard and determined irrespective of whether the petitioner 
is alive or dead or whether he is or is not represented by a legal practitioner; that in 
so hearing and determining the High Court is discharging its statutory function of 
supervising the administration of justice, and hence the considerations applying to 
the abatement of appeals may not apply in the case of revisional applications ; that 
in the case of a convicted person though by reason of his death the question of serving 
the whole or any part of the sentence cannot arise the sentence itself still remains to be 
examined which cannot be done unless the order of conviction is examined on its 
merits, and that the High Court has power in such cases to look into the whole ques
tion of the correctness, propriety, or legality of the sentence which necessarily involv
es pvamining the very order of conviction from that point of view. Kasi Thevar■ v. 
Chinniah Konar6, states that the conditions necessary for the application of section 
479-A are that the Court before it delivers judgment or at the time of doing so must 
form the opinion that a witness is giving false evidence, that the Court must come to 
such a conclusion on materials placed before it, and that section 479-A (6) cannot 
apply to a case where it was only after the judgment was delivered that the necessary 
documents that would establish the falsity of the witness were obtained and brought

JO
 H 

W

X
' P

t-'
t-'

H



I] MARCH OF LAW. 27

to the notice of the Court in the petition filed. Balakrishna Menon v. Gouinda Krishnan1 
takes the view that before it can be said that the respondent in a petition under sec
tion 488 is wilfully avoiding service or neglecting to attend Court within the meaning 
of sub-section (6) proviso so as to justify the Magistrate’s proceeding ex parte the 
summons must in the case of a Government servant have been personally served- on 
him as required by sections 69 and 70, that it is not sufficient to show that the respon
dent had knowledge of the summons having been received in the office in which 
he is employed, and that in such a case the Magistrate is not justified in proceeding 
ex parte and passing an ex parte order.

J- (1959) 1 M.L.J. 146.


