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HorwiU andKuppuswami Ajyar, JJ. Alagappa Ghcttiar v. Muthukaruppan Chettiar. 
a and November, 1946. ' A. A. O. No. 311 of 1945.

Res Judicata—Retention—Petition to transmit decree for execution—Failure of 
judgment-debtor to raise objection to executability of decree—Res judicata. •

In an application to transmit a deefeb for execution to another Court, the 
judgment-debtor must raise any objections he has to the general cxccutability of 
the decree. He must, for example, plead discharge, or, if the decree is not executable 
on the ground that the Official Receiver has not been -brought on record .on the 
insolvency of the decree-holder that objection too must be taken.

But in an application for transmission it is not necessary for the judgment- 
debtor to object to the cxccutability of the decree against a particular item of pro
perty, because that would not be a valid objection to the transmission of thc dccrcc. 
Where objections that could and should'have been raised -have not--been, raised 
in the transmission petition they cannot be raised in a subsequent execution appli
cation. . ' - '

B. C. Seshachala Aiyar and T. S. Nagaswami-Aiyar for Appellant. .
R. Kesaoa Aiyangar and S. R. Krishnamacharya for Respondent.
K.S. -----------

Hormill and Kuppuswami Ajyar, JJ. Pad arty Balayya v. Parvateswara Rab.
agth November, 1946. A-A.O. No. 620 of 1945.

Hindu Low—Decree on prontissory-nole against father and sons and joint family property 
in their hands—Retention against shares of sons—Limitation—Period between adjudication 
of father as insolvent and annulment—If can be excluded as against the sons.

When sons arc joined with the Hindu father in a suit on a promissory note 
and a decree is obtained against the father and the sons as well as the joint family 
property in their hands, the claim against the sous must be deemed to have been 
put in suit and-merged in the decree and the only mode of enforcing such claim is 
by executing the decree against the sons. Such a decree is executable .against the 
sons even during the period that the father was an adjudged insolvent. The period 
during which insolvency- proceedings against the father was pending (date of ad
judication to the date of annulment) cannot be excluded ir computing the period 
of limitation for execution of the decree against the sons.

Decision in Q.MA. No. 634 of 1941, 56L.W. 182, I.L.R. 1940 Mad. 815, con
sidered and distinguished ; (1941) 1 hLL.J. 270, relied on.

V. Suryanartryana for Appellant,
K, B/timasankaram for Respondent.
K.§. ------------

Wadsworth and Govindarqjachari, JJ. Chirma Venkata Reddi v. Sidda Reddi.
agth November, 1946. Appeal No. 147 of 1945.

Hindu Law—Partition—After-born sons—Right tp challenge—Limits.
A partitipn once completed cannot,bc challenged by an after-born son except 

in a case where no share is allotted to the father. A partition is completed when 
the title in the different shares has passed’to the persons who have divided. So 
far as immoveable properties arc concerned,^thc tide passes either.by the execution 
of a registered instrument or by an agreement to divide coupled with a tram
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of possession. If there is an agreement to, divide, in certain shares and th< 
■without any division by metes and bounds come into the separate enje 
the various sharers, there is, such a transfer of possession as would mak 
the sharers completely entitled to the undivided share which is in his ei 
An after-born son cannot challenge such a partition arrangement.

The Advocate-General {K. Rajah Aiyar) and D. Noras arty u for Appcllan
Sir A. Krishnaswami Aiyar, N C. Vyayaraghavachari and N. C. Srint 

Respondents.
ICS ■— ------------

Govindarajachari, J. Gangayya or
aath November, 1946. S.A. No. 2214

Practice—Suit framed as for account instead of for mesne profits by pet son 1 
restitution to fas property wrongly sold in execution—Dismissal—if justified—Lirrdk

Where the plaint contains all the allegations which would be Ueccs 
suit for recovery of mesne profits but the suit is described as a suit for ai 
partly tq avoid payment ofa large court-fee in the first instance and parti) 
the plea of limitation, a dismissal of the suit is not justified.

Article 109 and not Article 120 of the Limitation Act applies to suits i 
profits by a person who had been dispossessed ofimmoycablc property in 1 
of a decree but restored to possession by way of restitution on the reven 
decree on appeal.

(Qasc-law discussed.)
Jf. Kameswara Rao for Appellant.
T. Satyanarayana for Respondent. v
K.S " • •

Chandrasekhara Aiyar, J. Vcnkatarama Aiyar v. Varagunaxam
6th December, 1946. S.A. No. 1726

Limitation Act (IX of 1908), Article 84—Advocate—Suit for recovery offt 
work done—Limitation—Starting point—Engagement of advocate—Duration.

Article 84 of the Limitation Act is clearly applicable to a suit filed by 
cate for the recovery of fees due for work done. The three years period co 
from the termination of the suit for which the advocate was engaged. Thu 
ment of an advocate cannot be held to cover execution proceedings also an 
as a compromise had been put through, even if it be without reference 
advocate, the engagement must be deemed to be at an end and limitat 
mcnccs from that date.

K. S. Sankara Aiyar and V. Sundaresan for Appellant.
A. Swaminatha Aiyar for Respondent.
K.S. —---------

Roiamannar. 7. Kamurunnissa Begum v. Azizuddii12* December] 1^6. J . G.R.P No. 583
Civil Procedure Code (F of 1908), Order 47 and sections 151 and 152—2; 

for amendment of errors in decree—~fyhen to be by review application.
Where once the preliminary decree has fixed the shares of the parties h 

tion suit, it is not open to the Gourt in the final decree proceedings to al 
in any way. Where a mistake has been . committed in respect of the 
of properties, if it was an inadvertent mistake and not the result of a d 
finding, it is not necessary for the party to come by way of a review apt 
The Court has got power to make the necessary amendments to correct sue! 
errors. It may be that as a result of correcting the errors, consequential 
have to be made in the arithmetical calculation of amounts that may be 
but even those alterations would partake of a clerical nature and would 1 
amount to a substantive adjudication. It is only when such a substantiv 
cation is prayed for, that the appropriatcrcmcdy would be by way of a revi 
cation.

R. Desikan for Petitioner.
F. Muhammad Hibbathullah for Respondent.
K.S.- —--------
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Rqjamcamar, JK ■ Shanmugha Raja v. Suppiah Servs
th December, 1946. • S. A. No. 1133 of 1945, ct

Madras Forest Act {V of 188a'), sections 3a and 26—Extension ofprovisions of section i 
r Forest Act to forests in a zaminaary—Jf affects ownership of the forests—Suit by zandnd 
7T declaration of title to such forests and that they were tn his ttgqymeni—Mamtainabili 
-Madras Act XVIII of 1946—Applicability. '

Where the zamindar requested the Government to extend the provisioi 
f section 26 of the Forest Act to the forests and waste lands in his estate, such fores 
nd waste lands do not become the property of the Govcm{acnt on the issue of 
otification under section 32 of the Madras Forest Act. The zamindar enri mainta; 
suit for declaration that the forest and waste lands belong to him nryl is in h 

ajoyment. Neither the Government nor the forest officer as such could mainta; 
suit for a declaration of title and ownership as regards forest lands in the estat

Madras Act XVIII of 1946 docs not apply to reserved forests situated in estat 
s defined in the Madras Estates Land Act.

JT. Kuttikrishna Menon for Appellant.
M. S. Vaidjanaiha Ayyar for Respondents.
K.S.- -----------  ’

■Regamamar, J. Sanka Rama Rao Naidu v. Kistna Co-operative Urban
th December, 1946. Bank, Lb

S. A. No. 849 of 1941
Transfer of Property Act (IV of 1882), sections 3 and 130—Fixed deposit—How ft 

debt—If actionable claim—Endorsement of fixed deposit receipt—When amounts to volt 
ssignment of the debt.

A fixed deposit is a debt though under the terms of the contract the amoui 
uc is not payable to instanti. Even if payable in the future it is nonetheless a 
sistent debt. The fixed deposit receipt is evidence of such debt. The mom 
overed by the fixed deposit receipt is an actionable claim. An endorsement c 
ich receipt :—“ -Please pay the principal and interest to C after the deposit matures 
perates as a valid assignment of the debt covered by the fixed deposit recci 
nd the endorsee is entitled to recover the same.

(Case-law discussed).
P. Satyanarayana Rao for Appellants.
K. Bhimasankaram for Respondents.
K.S. -----------

Regamamar, J. Venkappa Bhatta v. Ramayya Bhatt
0th December, 1946. C. R. P. No. 10 of 194J

Cioil Procedure Code (V of 1908), Order 33, rule 5, clause \d-1)—Question if s* 
cored by res judicata—Power of Court to take evidence.

Under Order 33, rule 5, clause (rf-i), the Court is justified in taking evidem 
n the question whether the suit was barred by res judicata.

Ramaswami Vadyar v. Karuppan Chettiar, (G. R. P. No. 1055 of 1945, m 
sported), relied on.

Perumal Aiyar v. Srinivasa Aiyangar, (1941) 1, M.L.J. 31 not followed as it dca 
nth rule 5 of Order 33 before clause {d-1) was added.

K. Srinivasa Rao for Petitioner.
K. Y. Adiga and K. P. Adiga for Respondents.
KLS. ----------- .

fuppuswami Ayyar, J. Sabapathy Mudaiiar 0. Ponnambala Goundaj
2th December, 194m OrJELG. No. 371 of 194!

(Gr.ILP. No. 359 of 1946 
Criminal trial—Charge of offence punishable under section 406, Penal Code—Dischar, 

-Finding in revision that accused should be charged for offence punishable under section 47 
NRG , ——
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Penql Code—Accused if cm b* committed to sessions toilhout caff enquiry into the charge 
under that section. .

- The accused was originally discharged by the Magistrate iii respect of an offence 
punishable under section 406, Penal Code', of which alone he was charged. -On.a 
revision petition it was found that he should be charged for a different offence 
punishable under section 477, Penal Code and he was directed to he committed- 
to sessions for that offence. In a petition to revise the order directing the accused 
to be committed to sessions it was contended that the lower Court was not justified 
in directing the accused to be committed straightaway without any enquiry while 
the.origipal charge wassmticr section 406, Penal Code, of which he was discharged."

" Held, such an order is passed only where the accused would not have been 
tried and discharged in respect of a charge under a different section,. It was not. 
on the enquiry into an offence punishable under section 477, Penal Code, that, 
there has been-an order of discharge. In the circumstances there should be a fresh 
enquiry and then a committal if the offence under section 477, Penal Optic is made' 
out. ,

V. T. Rangaswami Iyengar and R. Santhanam for Petitioner. - r
The Public Prosecutor (F. L. Etfdrqj) on-behalf of the Crown.
A. F. Naraymarwami Aiyar for Respondent. -
K.S. --------— '

, Rqjamamar, J. Municipal Council, Anakapalli a ".Srinivasa "Rad.
16th December, 1946. C. R. P. Np. 67a of. 1945.

Contract Act {IX of 1872), section yo—Printer printing examination papers fot 
Municipal High School—Absence of requisite contract in writing by commissioner—Effect- 
Right of printer to recover printing charges under section 70, Contract Act.

Where in respect of printing examination papers for a Municipal High School 
(which actually uses the papers) there is no contract by the commissjoncr in writing - 
as required by the Madras District Municipalities Act, the doctrine' of implied 
agency of the headmaster who actually entered into the contract cannot be relied on! * 
As the printer however did the work not gratuitously for the municipality and the 
municipality accepted the benefit of the work he would be entitled to.recover 
the charges under the provision contained-jn section 70 of the Contract Act which 
would apply. ' ' . " . - - -

K. Kuttikrishna Menon for Petitioner.', '
B. V. Ramanarasu for Respondent.
K.S. - -----------

Rqjamannar, J. .Soundararaja Perumal Dcvasthanam 0. "Ganapathy Thcvar 
16th December, 1946. C. R. P. No. 370 of 1946.’

Court-Fees Act {VH of 1870), section 7, clause (io) {f)—Suit against trustee for 
accounts—Proper court-fee.

Where the prayer in a suit against a trustee is for passing of a decree, directing 
the defendant to render a true and proper account with reference to the trans
actions, collections, expenses, remissions, amounts allowed to become time barred 
non-collections, etc., set forth in several paragraphs of the plaint and for the 
appointment of a commissioner to examine the accounts and vouchers produced • 
by the trustee, ad valorem court-fee is not payable. 70 M.L.J. 29a and A.f.R. 1936 
Mad. 525, relied on, (1945) 2 M.L.J. 460, distinguished.

S. Tkiagarqja Ayyar for Petitioner. -
The Government Pleader {K. Kuttikrishna Menon) for the Government.
ELS. , -----------



Horwill and Bell, fj. 
6th Dumber, .1946.

Muyyarikkandi Kalandar and others v. Muyyani 
' " Kandi Kunhipaklti.

. A. A. O. No_ 338 of 1945.
Sipis Valuation Act (VII of 1887), section 4—Suit for partition of the plainliffP%df 

share in'suit properties comprising parambas, garden, etc.—Question of jurisdiction—If to 
be determined by valuing the whale qf the plaint schedule properties or only the half share which 
the plaintiffs claim. r

It is clear from the provisions of section 4 °f the Suits Valuation Apt that 
for purpose* of jurisdiction it is the plaintiffs’ interest in the property - that must 
be valued. Where the plaintifis’ claim is for an undivided hajfPshaip in (l}ic 
suit properties comprising parambas, garden, etc., which they seek to have divided, 
it is clear that the suit relates-only to a half share of the plaint schedule property.. ,

P. Govinda Menon for Appellant' , ". ; ‘j *
K. Kuttikrishna Menon for Respondent 
-V.S. •------:---- -

Rqjamannar, J.
10th December, 1946.

Ghengalraya Ghetty c. Official Receiver, North Arcot.
' C. R. P. No. 1040 of 1945.

Provincial Insolvency Act {V of igao), section 54 (:i )-^Clajm in respect of decree debt 
payable by insolvent but paid by claimant—Claim, if a debt provable in insolvency.- - -

The claim of a creditor tendering proof of his debt was made in respect of an 
' arpount which the creditor paid to, discharge a decree which was passed against! 

1-' the claimant, the insolvent, and another. The petitioner claimed that though 
the decree ran against three persons it was only the insolvent that was really liable 

t and that he having paid the entire decree amount was entitled to recover the same 
* frond the insolvent. On a contention that the debt was not a provable debt,
f * .field, that assuming that the petitioner’s claim was by -way of contribution 
it did not fill within cither category-mentioned in sub-section (1) of section 34 
of the Provincial Insolvency Act. It cannot be said that the value of the debt 
is in capable of being fairly estimated. It certainly is not a demand in the nature 
of unliquidated damages. The claim in contribution is not a claim in damages. 
It cannot be said that the claim of the petitioner is not a debt which is not provable 

, under the Act.
S. V. Venugopalachari for Petitioner,
M. Nates an for Respondent.
V. S.

X*

Rajamartnar, J. 
roth December, 1946.

Pcrumal and others v. Perumal Rcddiar and another.
G. R. P. No. a8a of 1946.

Provincial Small Cause Courts Act (IX of 1887), schedule II, Article 35- (ii)—Appli
cability—Suit to recover sum representing value of tamarind belonging to plaintiff alleged 
to have been taken away by the defendants—Not excepted from the cognizance of Small Cause 
Courts—Likelihood of question of title to immoveable property being gone into—If affects 
jurisdiction of the Small Cause Court. >.

Where a suit is for the recovery of a sum of Rs. 65 being the value of tamarind 
belonging to the plaintiff alleged to have been taken away by the defendants, it 
does not fpll within Article 35 (ii) of Schedule II of the Provincial SmaR -Cause 
Courts Act for it cannot be said that the averment in the plaint discloses the pom- 
mission of.p criminal offenbe by the defendants. Nor docs the suit relate to a 
right to immoveable property because, after the tamarind is brought down from the 

N R .C .



trees, it is pertaiilly moveable property. ''The fac't'that incidentally the q 
title to immoveable property may have • to be gone into docs not -take- 
jurisdiction of the Small Cause Court.' ‘ ■

K. V. Rangachari for Petitioner. „
A. Seshachari for Respondent. *■,
V.S.' • : s'. ----------- . ’■

Rajarrumnarj J. Krishnamurthy Ayycr p. R. Kailasam Ayycr ant
12th Pecemper,. 1946. G. R. P. No. 865

• r> '

.Hiqdu Law—Joint family—Suit by indorsee of promissory note executed l 
Pecree against' undivided sons of executant—Judgment-debtors directed to pay 
arpoynt as the legal representatives of their late father”—Executability again 

fqniUy property in the hands of the judgment-debtors—Civil Procedure Code (F
* section 115—Executing Court going behind the decree under a mistake of law— 

in revision.
In a suit by the endorsee of promissory note executed by the father 

Hindu family, a decree was passed against the undivided sons of the 
and the judgment-debtors were directed to pay the decree amount “ as 
representatives of their late father.” The decree-holder proceeded to i 
joint family properties in the hands of the judgment-debtors. On an 

, that such properties cannot be-proceeded against in execution of the d<
" Held, that the joint family properties in the hands of the judgmci 

would be liable to be proceeded against in respect of a decree passed for tin 
of the debt by the maker of the note' then father. The fact that the si 
an endorsee of the note did not affect the question as the decree was or 
of the father.

Held further, that where the executing Court refuses execution ap 
joint family properties in such circumstances, it acts without jurisdict 
though it was by a wrong understanding of the law that it had gone b 
decree and is therefore clearly a ground of. interference contemplated b 
115,-Civil Procedure Code.

D. kamaswami Aiyangar for Petitioner.
1Pfarayana Aiyangar for Respondent.

’* '-v.s. --------
. Rcgamantiar, J. Qop'alakrishna Ghctty p. Srecramul

lyth'Pecember, 1946.- G. R. P. No. 81a
Court-Fee—Appeal-Court passing order for payment of additional fee—j

order.
When an appeal was originally filed an objection was taken that t 

court-fed had not been fixed. The appellant’s counsel was heard and 
passed an order directing the appellant to pay ad valorem court-fee calc 
the value of the appeal. That was done. Later on the court-fee examine 
out that a larger court-fee was payable and the valuation of the appea 
correct.. The Judge agreed with the court-fee examiner and ordered 
of , additional correct court-fee. On revision.

Held, the earlier order of the Judge fixing the court-fee.is final for all 
till the matter is carried to a higher court and the question of court-fe 
be re- opened. The f^ict that the particular aspect pressed by the court-fee 
was not before the Judge on ,the earlier occasion^ docs not preclude the : 
the order already made.

A, Sundaram Ayyar for Petitioner.
The Government Pleader IK. Kutiikrishna Mtnonj for the Govemme
K.S. , • ' ’ - ___^1



htswaod Ajyar, J. '' Ramanathan Chcttiar, Ik re.
December, 1946. • , Or. R, d Nos. 1097 and 1098 of 1945 and 411 of 1946

(Or. R. P. Nos. 1010 and 1017 of 1945 and 396'of 1949)
■> '

Madras District Municipalities Act (F qf 1920), section 347—Notification extending 
in provisions to a Panchayat Board area—Failure to include section 347 in the notification 
vsecutions for (fences punishable under the District Municipalities Art—Maintainability.
The Local Government at the request of a Panchayat Board extended certair 
iaions of the Madras District Municipalities Act to the area under the control 
lat Panchayat Board. But in the notification order issued under scctjon 206 
e Madras Local Boards Act the provisions of section 347 of the Madras District 
dcipalities Act was not included, with the result that the provision as regardi 
person who is to prosecute for offences under the provisions of the Madras 
ict Municipalities Act was not included and there was no machinery for 
ing such prosecutions. In prosecutions for certain offences, under the Municd- 
ics Act,
Held, such, prosecutions cannot be maintained until the provisions of section 347 
applied to the Local Board area with the necessary amendments as regards the 
ms who are to start the prosecutions. It will be open to the local Government 
kc the necessary steps to remedy the defect in future.
C. S. Swantinathan for Petitioners.
P. Govinda Menon for Respondent.

The Public Prosecutor (F. L. btfttygj) _qq behalf of the Grown.
ELS. , ------=-----

iuswami Ayyar, J. Manikya Mudaliar and another, In re.
December, 1946; . Crl. R. C. No." 545 of 1946.

(Crl. R. P. No. 523 of 1946).
Indian Penal Code {XLV of 1860J, sections 380 and^g^ ■—Complaint qf entry Jintc 

' and stealing of property-.—Admission of case under section 380—During pendency, oj 
direction by Additional District Magistrate to treat the case as a preliminary register 
aider section 395 without notice to accused and without hearing Mm—Legality of 'direc-

On a complaint alleging entry into the house’of the complainant and stealing 
me articles, the Magistrate admitted the case’ under section 380, Indian Penal 
c. When the case was pending, the Additional District Magistrate wai 
ed and he directed that the case should be treated as a preliminary register 
and proceeded with under section 395, Indian Penal Code.
On a contention, that the order was without jurisdiction,
Held, that .when a complaint is made, the trying Magistrate need not admit 
iasc in respect of all the offences mentioned in the complaint. If after enquiry 
□ds that a more serious offence has also been committed, he can frame a charge 
proceed with the trial. Therefore it cannot be said that the order of the 
g Magistrate amounted to a dismissal of the complaint under section 395, 
an Penal Code, to justify the order by the Additional District Magistrate ; nor 
t be said that in a case like thii a prosecution for a more serious offence can be 
red by an'appellate Court without notice to the accused and without hearing

F. T, Rangaswami Atyangar and G. Natarajan for Petitioners.
The Public Prosecutor (F. L, BtMraf) on behalf of the Grown.
V.S. ' ■; -----------

NRd



Rajamamar, J. - VrnlcitafalrShpii p. Ghakrapani Aiyangiq.
igih' December, 1946. - , - , • G. R.P.N0; 774 00946.

^ , Propuieni Funds Act (XIX of 1925), section-^ (2)1—Right to exemption under—If aoail- 
‘able to wife of depositor who is a dependant within,the meaning of section a (c) and is also a 
nominee under section 5(1) of the Act. - .

—The question was-whether a compulsory deposit in a railway provident fund 
standing to the credit of a depositor was payable to his wife under a nomination 
duly made by the depositor, was free from liability,to be attached by a creditor, 
in execution of a decree obtained by him against the wife for a debt incurred^by 
her along with her husband prior to this death.

. Held, that a person nominated under section 5 (1) of the Act could also be a 
dependant ak defined in section a (c) of the Act and a dependant docs not cease 
to be dependant by being also a nominee. The words “ payable under the rules 
of the Fund to any dependant of the subscriber or depositor ” insertion 3 (a) should 
be construed to mean “ payable under the rules to aperson who falls withih the 
class of persons defined in section a (<) of the Act.” The benefit of the exemption 
will be available when the sum is paid to any person who would be a dependant 
within the meaning of section a (c) of the Art whether speh person becomes entitled 
to that sum by virtue of a nomination or by virtue <5f the general law or special 
rule.

Lakshmanna v. Subrantdnyam, (1939) 1 M.L.J. 6ao ; Sitaramaswami v. Venkatarama 
Rao, (1944) 1 M.L.J. 198, explained. (1919) I.L.R. 46 Cal. 96a, referred to.

T. L. Venkatarama Aiyar for Petitioner.
R. Gopalaswand Aiyangar for Respondent.
V.S. -------- —

Wadsworth, J. Sahkarappa Naidu v. Nallayya Pillai.
20th December, 1946. G. R. P. No. 1381 of 1945.

Madras Agriculturists’ Relief Act (TV of 1938), section ao—Period fixed under—If 
can be extended with reference to section 5 of the Limitation Act—Power of Court under 

~ section 151, CioU Procedure Code, to treat as within time a proceeding barred by limitation 
1 undt^the law.

- The period of 60 days fixed in section ao of Madras Art (TV of 1938) is a period 
of limitation and there cannot be an extension of that time with reference to section 
5 of the,'Limitation Art, for this section has not been made applicable by law to the 
period of.limitation fixed in the special Art. When a certain period of limitation 
has been prescribed by law,t he Court has no power under section 151, Civil Proce
dure Code; to treat as within time a proceeding which is barred by limitation 
under the existing law.

D. Ramaswami Aiyangar and 0. K. RamaUngam for Petitioner.
JT. V. Srinivasa Aiyar for Respondent.
V.S. -----------

Tokyo Ali, J. S. K. V. Krishnavataram, In re.
gfi January, 1947* Cr. R. G. No. 9 of 1947.

(Cr. R. P. No. 9 of 1947).
■Criminal Procedure Code (V of 1898), section 144 (4}—Application under—Offer of 

evidence to show cause against continuance of ex parte order—Duty of Court—Refusal to 
hold enquiry and confirming of ex parte order—Legality.

When an application under section 144 (4), Criminal Procedure Code, is made 
and when the applicant offers evidence to show cause against the continuance of 
the ex parte order against him, it is the obvious duty of the Magistrate to hold an 
enquiry and -he cannot without bolding that enquiry anticipate what the nature 
of the evidence would be and confirm nis ex parte order. ~

V. V. Srinivasa Aiyangar, K. Krishnamporthy and Dwarkanath for Petitioner.
The Public Prosecutor (FI L. Lthiraf) on behalf of the Grown.
V.S. ----------- •



4'

‘ . ' 9 ;

Suppuswand^ Ayyar, J. tVadalamani Yagneswara Sanfia ». Vcdulla Subbamm^.
;]ti Jans ry, 1947. - C. R, P. No. 1391 cf 1945.

Civil Procedure Code (V of 190:!), Order 21, rtfle.89—Deposit under-^Uncqnditional 
kature—Test. "

No kind of condition or dispute* should be left in doubt to be decided later on 
when a deposit is made under rul • 89 of Order 21, Civil Procedure Code. Where 
it is definitely stated that the petitioners under rule 89 of Order 21, CivibP cccdurc 
Code, hid deposited the money being the total of proclamation amount, poundage, 
commisfion, etc,, without prejudice to the proceedings contemplated to be taken 
in respect of the decree under execution, such a deposit cannot be said to be an 
unconditional deposit.

C. Rama Rao for Petitioner.
G. Balaparameswari Rao for Respondents,
V. S. , . ■

Yahya Alt, J. ~ ' Pcrumal Naickcn, In. re.
\oth January, 1947. J GrL Appeal No. 608 of 1946.

Penal Code (XLV of i860), section 75—Sentence under—If should always be higher 
than the last sentence awarded.

It is not ah inexorable rule that the sentence under section 75, Indian Penal 
•Code, should’ always be higher than the last sentence awarded without regard to 
the merits of the case. 1 ‘

The Public Prosecutor (F. L. Ethxraf) on behalf of the Grown. - ‘ '
■ Accused not represented.

V.S. • - -------=— ■' V- V "
JSorwill and Bell, JJ. Gadiraju Bangarayya v. Gottemukkula Ramabhadriraju.
10tk January, 1947. A. A. O. No. 378 of 1945.

Arbitration Act {X of 19^0), section 33—Filing of objections to award.by one party 
—Prayer for award being set aside—Objections if could be.heard in the absence of application 
to have the award set aside—Irregularity due to being misled 'by order of Court—Does not 
entitle Court to overlook objections and to pass a decree in terms of award.

The matter in a suit was referred to arbitrators and an award was filed on ’ 
a 1st November, 1944, and on the same day the Court posted the suit for objections 
to 2nd •December, 1944,. On the adjourned date, the defendants filed, objection*, 
but the plaintiff-was satisfied -with the award and filed none. It was then posted for 
-enquiry to lith January, 1945. On that date a..preliminary objection was taken. 
that the defendants’ objections could not be heard as according to section' 33 of the 
Arbitration Act, the Court was bound to pass a decree in terms of the aWard, unless 
a party applied to the Court to have the award set aside. The, preliminary 
objection was upheld and a decree was passed in terms of the award. On appeal,

Held, that m substance the objections of the defendants amounted to an appli
cation to the Court to set aside the award and the mistake in filing objections was 
to a large extent due'to the order passed by the lower Court when the award was 
filed and the lower Court should have overlooked this irregularity; for, it was 
nothing more than an irregularity. It was not such, as to entitle the Court to 
overlook their objections and to,pass a decree in terms of the award.

C. AL Md. Ibrahim and T. S. Santanam for Appellants.
P. Satyanarayana Rqju for Respondent.
V.S. —-------

Horwill and Bell, JJ. Nagi Reddi Sectharami Reddi 0. Thikkavarapn Kotamma.
10th January, 1947. A. A. O. No. 706 of 1945.

Limitation Act {IX of 1908), Article 182 (5)—Application to Court winch passed 
decree which has been transferredfor an order for re-transfer of it—Step-in-aid of execution— 
Court which passed decree cannot execute the decree when it has been transferred and is in 
the custody qf another Court.

An application may always be- made to the. Court which passed the decree 
for an order re-transferring it' if it has been transferred elsewhere and such an 
application ■would be a step-in-aid -of- execution and would prevent limitation
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against,the decree-holder. But the Court which passed the decree cannot 
exppute it when it has been transferred to another Court and is in fact in tbe custody 
pf that Court for execution and the cbpy of the decree with the non-satisfaction 
certifidafc has not been returned by that Court. ■

K. Krishnamerti for Appellants. .
,P. Chandra Reddi for Respondents.
rV.S; ■ _____
Tahya AH, J. S. 'M._Ar. N. Arunachalam Chettiar v, M. S. T. Thamccr-

i6ih January, I947. malayan Chettiar.
/ Gr. R- C- No. 532.of 1346.

(Gr. R. P. No. 511 of-1946). 
Madras District Municipalities Act (V of 1920), section- 353 .(A)—Sanction inder— 

Necessity for—Test to decide—Abuse of one member bf a Municipal’’Council by 'another 
member during the course of a meeting of the Council and threatening to' assault' Urn— 
Continuing the threatening after the dissolution of the meeting—Sanction, if necesscay.

The correct test, applicable to decide whether sanction tinder section 353 (A) 
of the Madras District Municipal! tics^Act is necessary is to sec whether the act com* 
plaincdof was done while actihg or purporting to act in the discharge of official 
duty and whether th6 Said act can reasonably be related to the official character of 
the person who did the act or in other words there was anything in the nature of 
the act complained of that attaches it to the official character of the person doing 
it.

In the circumstances, the abuse and the -throwing out of the challenge and 
its acceptance, was-donc while acting or purporting to act in the discharge of official 
duty and sanction under section 333 (A) would be required for the cognizance 
of any offence in respect of that. The mrther acts amounting to offences com
mitted thereafter,cannot be said to be done while acting or purporting to act in 
the discharge of official duty as they did not in any manner whatsoever relate to 
the official character of the person at that time and hence would not require sanction 
under section 353 (A) of the Act.

L. S. Veeraraghaoa Aiyar for Petitioner.
The Public Prosecutor (F. L. Ethireg) c n behalf of the Crown.
V.S. ----- ------

Tahya Ah, J. Satyanarayanamurthy v. Gopalarao Naidu.
idth January, 1947. G. R. P. No. 1278-of 1946 and

^ C. M. P. No. 5638 of 1046.
Madras Act {XVII of 194b)—“Tenants ”—Class covered by—Applicability of Act- 

Contest between persons each of wfum claims to be the ocaparuy ryot in respect of the suit 
lands.

There is no provision or even expression in Madras Act XVII of 1946,' 
from which it can be gathered that the expression “ tenants ” used in the Act would 
cover persons other than' the two classes of tenants urntiont d, mutely, tenfnts under 
the Mdlabar Tenancy Act and tenants of private If nds situated in f states.The 
Act does not cover a case where the contest is between persons each of whom claimi 
to be tije occupancy r ot in respect of the suit la ds. ' ■ .‘ -

P. Somasundaram and S. Ramamaorthy for Petitioner.
K, Kasneswara Rao, V. Sethwnadhava Rao, 1C. Subba Rao and T. Venkatadri for 

Respondents.
V.S. ----------- ‘ •

Tahya AH, J. Public Prosecutor v. V. S. Viswacnathan
17/A January, 1947. - CrL Appeal Nos. 35 and 36 of.1947.

- Indian Penal Code {XLV of i860), sections 160 akd ^16—Offering of a bribe—IJ 
an qjfencil , t-,

-Offeringf’a bribfc as per se no cffence under section 160,.Indian Penal • Code. 
When a person offering a bribe is sought to be implicated with the aid of section n& 
as abettor, it is difficult to conceive how such an act can under the present law, 
amount to abetment of taking the bribe.

-The Public Prosecutor (F. L. ht/draf) in person. . 1 .
V.S. • —=------- ■ . - .
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Kuppuswamt Ayyar, J. Ramasubbicr v. Saraswathi Ammal
8tk January, 1947. G. R. p. No. 1154 of 1945.

Arbitration Act (X of 1940}, nations 17 and $g—Scope—Orders refusing to ut 
aside awards and passing decree in terms of award—Appealability.
. ft.miBrt be understood from sections 17 and 39 of the Arbitration Act (1040) 
that the Legislature contemplated appeals being filed against orders refusing tosct 
aside the award by allowing the objections and it also provided for a decree being 
passed in terms of the award, which will shut out further appeals. Where the order 
on the petition, to set aside the award and the order giving a decree in terms 
thereof after rejecting the petition were passed on the same day, it is not open 
to any onfc to take away the right given under the Arbitration Act to file an 
appeal against the order refusing to set aside the award.

V. Ramaswami Aiyar for Petitioner.
V. MmakshLsundaram and P. K. Narqyanaswami for Respondents.
ELS. ■

Rajamamar, J. Munuswami Ghetty v. Adikcsavalu Naidu
10IA January, 1947. S. A. No. 1871 of 1945.’

Limitation Act {IX of 1908), section 19—Acknowledgment by mortgagor informer of 
first mortgagee after the execution of a second mortgage—If operative against second mortgagee.

Mortgage—Sale in satisfaction annulled—Fresh cause of action arises to the mortgagee.
An acknowledgment by the mortgagor in favour of the first mortgagee after 

the execution of a second mortgage would not be operative against Sic second 
mortgagee.

(1941) t388, distinguished ; 1 G.L.J. 337 relied, on: (1940) 1
M.LJ. 766 ; I.L.R. 1940 Mad. 872 (F.B.), referred to.

Where a sale in satisfaction of a mortgage is annulled, a fresh cause of action 
arises to the mortgagee.

(Leave granted.)
R. Thtnonalaiihathachariar for Appellant.
M. S. Venkatas ama Aiyar and V. Nates an for Respondent.
K.S. _ ■-------- -—
Happell, J. Manuval Nadar v. Naina Mohamed Rowthcr.

aort January, 1947. A. A, O. Nos. 56a to 564 of 1945.
Madras House Rent Control Order (1941), section 7-A—Suits for eviction instituted 

before section 7-A of the order came into force—Decree for ejectment—If can be passed.
Decrees could be passed in suits for eviction filed before section 7-A of the 

Madras House Rent Control Order, 1941, came into force. Section 7-A of the 
order is no bar to the suits.

11945! 1 M.L.J. 44, dissented from ; (1945) 1 M.L.J. 441, (1946) 1 M.LJ. 134 
and (1946) i.M.L.J. 135, followed.

The Advocate-General {IC. Rajah Aiyar) and V. Seshadri for Appellants.
IT. S. Ramamurihi, T.M. Ramaswami Aiyar and CA. Seshagiri Sastri for Respondents.
K.S. ------------ ,

Chandrasekhara Aiyar, J. Appa Rao v. Ramaswami Mudaliar.
aoth January, 1947. G. G. G. A. Nos. 80 to 86 of 1945.

Practice—Agreement between parties to accept judge’s valuation of properties—Finality 
of judge’s valuation.

Wncre in a suit for ejectment, the tenants, who had put up buildings on the sites 
set up the protection conferred by the Madras City Tdjants Protection Act anti 
claimed the right to purchase the sites at the value to be ascertained and fixed by 
the Court, a consent order is made that the plaintiff should sell to the defendants 
their respective sites and the defendants wore to purchase the same at the market 
value to be fixed by the Court on such evidence, oral and documentary, and other 
materials placed before it by the parties, there is an agreement that the parties 
would abide by the decision to be arrived at by the Court and the valuation by the 
Court is binding on the plaintiff and he cannot resile from his agreement. is not 
because that the Judge is to be regarded as an arbitrator, but because of the general 
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principle that parties who enter into solemn agreements before the Court should- 
not be allowed to go behind them.

37 ioo and I.L.R. 47 Mad. 39 : 44 M.L.J. 258, distinguished.
T. R. Srinivasa Aiyangar and G. Gofialaswam for Appellants.
JT. Narasimha Aiyar and V. N. Srinivasa Rao for Respondents.
K.S. -----------

HorwiU and Bell, JJ. ~ Subba Reddi, In re.
sand January, 1947. R. T. No. 161 of 1946.

Criminal Procedure Code (V of 1898), section 161 (3) (new)—Investigating officer— 
Duties—Recording of statements—Proper procedure.

Per HorwiU, J.—It docs not seem that the new sub-section (3) of section t6i 
of the Criminal Procedure Code was intended to make it incumbent upon the 
investigating officer to record a statement in greater detail than was the practice 
prior to the amendment. This new sub-section seems to hit at the practice of 
writing against the names of certain witnesses that they corroborate the statements 
of the earlier witness. Statements should be recorded where reasons of urgency- 
do not preclude this course.

Per Bell, J.—If is not the law that the police-officer must record individual 
statements under section 161 of the Criminal Procedure Code which specifically 
says that he frnay* and not that he ‘must’ reduce the statement of a witness into 
writing. Nothing is more natural than that he should make rough notes of infor
mation which later he would set out in proper form in the case diary for the 
information of his superior officers in whose hands after all, lies the subsequent 
control of the matter.

K. S. Jayarama Aiyar for ■ C. JT. Venkatanarasimhasn and V. V. Radhakrishnan 
for Accused.

The Assistant Public Prosecutor (d.*?. Sivakarranatken) on behalf of the Grown.
K.S. -----------

Wadsworth and Govindarqjachari, JJ. Ranganathan v. Vcnkitaswami Naidu.
3CWA January, 1947. Appeal No. 158 of 1945.

Limitation Act {IX-of 1908), section 7—Suit by two Hindu brothers for declaration 
that a sale executed by their mother was not vaUd^Elder brother found to have attained majority 
more- than three years before suit was fled—Suit barred as regards younger brother jdso.

When two Hindu brothers sue for a declaration that a sale executed by their 
mother was not valid and it was found that the elder brother had attained majority 
more than three years before the suit was filed, the suit is barred as regards both the 
brothers.

53 M.LJ. 677, IJL.R.'58 Mad. 155 : 67 M.L.J. 27 andl.L.R. 38 Mad. 118-: 
«5 hi.L.1. 405 (F.B.), relied on; I.L.R. 48 All. 152, considered.

G. N. Chari for Appellants.
R. Venkataraman, S. Viswanathan and Af. R. Katayanaswami for Respondents. -
K.S. -----------

Hqrmill and BeU, JJ. Ghenchiah and others, In re.
5U1 February, 1947. . - Grl. M. P. Nos. cjg, etc., of 1947.

Madras Ordinance (J of 1947)—Arrest before promulgation of Ordinance 
but . earlier on the day of promulgation of Ordinance in Fori St. George Gazette—Legality of 
arrests.

No donbt publication in the Fort St. George Gazette was necessary to give 
Ordinance I of 1947, the force of law. It is however a wdl-known maxim of the 
law regarding the interpretation of statutes that the law takes no account effractions 
of a day. An Act which comes into force on a particular day is deemed to have 
effect from the first moment of that day. Ordinance I of 1947 must be deemed 
therefore to have had effect from midnight of the 22nd-23rd January, 1947, which 
means that it was in operation at 4-30 or 5 a.m. on 23rd January, 1947, when 
arrests were made though the Ordinance was published in the Gazette later on 
the same day.

Certificate under section 205, Government of India Act, refused.
A. Ramachandran for Row and Reddy for Petitioners.

—She Grown Prosecutor {P. Govinda Memm) on behalf of the Crown.
K.S. * -----------



Horwill, J. Kandaswami Pillai v. -Kandarwami Pillai.
10th January, 1947. G. R. P. No. 784 of 1945.

Provincial Insolvency Act (V of 1920), section 28 (7)—Relation back of order of adjudi
cation—Scope and effect—Annulment of adjudication of Hindu father—Rights of sons born 
after petition for adjudication and before annulment—Order directing the properties to continue 
to vest in the Official Receiver-—Pffect.

On 18th April, 1933, a petition was filed to adjudicate X (a Hindu debtor) 
an insolvent and he was adjudged insolvent on 1st November, 1934. On 8th 
March, 1940, the adjudication was annulled, because the insolvent had not applied 
for a discharge within the time allowed ; but at the same time the Court passed 
an order directing that the property should continue to vest in the Official Receiver ; 
Y and Z the sons of X bom in April, 1934, and May 1939, respectively, filed a 
petition in 1944 for permission to sue in forma paupens to have the ^alc of their 
shares in the properties sold by the Official Receiver in 1939 and 1942 set aside.

Held, the effect of section 28 (7) of the Provincial Insolvency Act is that the 
adjudication must be deemed to have taken place on 18th April, 1933, and that 
from that date the property vested in the Official Receiver and the property passed 
out of the hands 01 the insolvent before either of his sons Y or Z were bom, and 
the/ were in no better position with regard to the property than they would 
have been with regard to alienations made before they- were bom.

As simultaneously with the order of annulment of tne adjudication there wna
an order continuing the vesting of the property in the Official Receiver,the property 
continued to vest throughout in the Official Receiver and there was no reverter 
to the insolvent to confer any rights on Y or Z at any time.

Accordingly the petition for permission to sue in forma pauperis must be dismissed 
on the ground that the draft plaint disclosed no cause of action.

S. V. Venugopalachasi for Petitioner.
A. Swaminatha Aiyar, T. R. Srirdvasan, A. K. Amaswami Aiyar, K. Venkateswara 

Aiyar and R. Sundaralingam for Respondents.
K.S. -----------

Kuppuswami Ayyar, J. Nagoji Rao v. Lakshmibayamma.
21st January, 1947. A. A. A. O. No. 132 of 1945.

Civil Procetiae Code {V of 1908), section 39—Court other than the one which passed 
a deaee—If can transfer it to another Co^rt for execution.

No other Court except a Court which passed a decree has the right to transfer 
it to another Court for execution.

I.L.R. 47 Bom. 56, considned. Leave granted.
P. Somasuidaram for Appellant.
V. Viyyanna for Respondent. ■
ELS. '' -----------

Kuppuswami Ayyar, J. Nallammal v. Appavu Udayan.
21 st January, 1947. • S. A. No. 102 of 1946.

Hindu Ldw—Widow of divided son in indigent circumstances—Right to maintenance 
as against other divided sons of father-in-law inheriting father-in-law's share of property.

X’s husband and his two brothers Y and Z and their father became divided 
under a pardtion in 1924. Aftcr"thc death of her husband in 1929, such property 
which X had inherited from her husband had to be sold for the discharge of her 
husband’s debts, and in her indigent circumstances her father-in-law maintained 
her and she cooked for him. Th 1 father-in-law died in 1943 and his two remaining 
sons inherited his share of the property. X then filed a suit against her husband’s 
brothers for recovery of maintcnanc..

Held, there was a moral obligation on the father-in-law to maintain X when 
she was in indigent circumstances and this'moral obligation ripened into a legal 
obligation when the property got into the hands of his sons. The moral obligation 
arises independently of the joint family properties and therefore a partition of the 
properties can have no effect on the moral obligation which ripen^ as against hia 
heirs into a legal obligation.

NRQ —-



I.L.R.'n All. 194 (F.B.), (1940) 2 M.L.J. 298 : I.L.R. 1941 Mad. 13 (F.B.), 
50 C.WJN. 559, A.I.R. 1932 Nag. n and 66 M.L.J. 148 ; L.R. bi I.A. 29 : LL.R. 
61 Gal. 221 (P.G.), discussed.

I.L.R. 2 Bom. 573 and (1939) 2 M.L.J. 340 : I.L.R. 1939 Mad. 877 (F.B.), 
considered.

Leave granted.
A. Srirangackari for Appellant.
T. V^Ramanatha Aiyar for Respondent.
K.S. -----------

Chandrasekhar a Aijar, J. Sri Vidyarathna Thirtha Swamiar v. Poovappa Shetty. 
3°A J^iary, 1947- S. A. No. 1844 of 1945. '

Land tenures—Sout.i Kanara—Mulgtni grant—Trees of spontaneous growth—Right to 
—-Tenants if entitled to claim, value of as compensation for improvements—Invalid lease— 
Liability of tenant to mesne profits.

A tenant under a mulgem grant in South Kanara, where the Malabar Compen
sation for Tenants Improvements Act does not apply, is not entitled to the value 
of trees of spontaneous growth as compensation for improvement.

Where a permanent lease (mulgeni grant) of trust property is set aside as invalid 
after the death of the head of the mutt, the tenant is liable for mesne profits during 
the period he has been in possession after the succeeding madathipathi has 
chosen to challenge the alienation as not binding against him

K. K. Bhat and T. Krishna Raj for Appellant.
K. T. Adiga and K. P. Adiga for Respondent.
K.S. -----------

Yahya Ah, J. Public Prosecutor, Madras v. Achamma.
5th February, 1947. Gr. R. G. Nos. 647 to 654 of 1946.

(Gr. R. P. Nos. 620 to 627 of 194b).
Indian Penal Code [XLV of 1860), section 476 and Criminal Procedure Code (V of 

tSgS), section 236—Scope—Prosecution of witiesses for giving contradictory statements 
at afferent stages—Proof as to which of them was false—If essential.

Even if it cannot be proved which of the contradictory statements is false 
a person may be charged and'convicted in the alternative of intentionally giving 
false evidence at one stage or another.

The Public Prosecutor (F. L. EthiTtg) in person.
B. Jagannadha Das for Respondents.
K.S. -----------

Gentle, C.J. and Rajamanaar, *J. Ncllim aria Jute Mills Go., Ltd. v.
$th February, 1947. The Province of Madras.

Appeals Nos. 418 and 419 of'1945.
Madras General Sales Tax Act (IX of 1939)—Power of Commercial Tax Officer to 

challenge correctness of returns and claim' additional tax—If must be exercised within ary 
period of time.

Tue year of account 1942-43 ended on March 31, 1943. In February 1944, 
the Deputy Commercial Tax Officer wrote to the assesscc company, challenging 
the correctness of the monthly returns which had been made and, shortly thereafter, 
required payment of additional tax in respect of transactions which had not been 
included in the company’s monthly returns during the year of account. Negativing 
the argument that the Tax Officer could not reopen the matter of taxation during 
the second year following the year of account when the returns had been made 
and the amount of tax shown therein had i_ccn paid by the company,

Held, there is nothing either in the Madras Sales Tax Act itself or in the rules 
thereunder which specifies a period of time during which a Tax Officer must 
complete his examination of the returns and any enquiry he may make upon the 
matters arising out of the returns. There was nothing which prevented the tax 
officer raising the question ofiunpaid tax on unretumed transactions at the time in 
which in fact he did.

Sir Alladi Krishnaswami Aiyar instructed by Messrs. King and Partridge for Appellant 
The Government Pleader [K. Kuttikrishna Merton) for Respondent.
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Kuppuswatm Ayyar, J. Subramania Iyer p.-Annasaml Iyer.
3rd February, 1947.- ‘ ’ . A. A. A...O. N0.-301 of 1945.

Conflict of Lows—Foreign Court—Submission- to Jurisdiction—^Test—Taking part as 
witness in commission enquiry in British Indian Court—When amounts to submission to juris
diction.

The question' as to whether there was submission or not • to jurisdiction of 
Foreign Court is-a question of fact (1934) 67- MX.J.. 187 : LL.IL.57 
824, relied on.

In a suit filed in the Trivandram District Court the defendant (a resident of 
Srivai^untam in the Madras Presidency^) did not appear in Court, and the plain
tiff got a commission issued to the Srivaikuntam District MunsifTs Court (a British 
Indian Court) to have the defendant examined as a witness. The defendant 

- appeared when summoned as witness, and protested againpt the enquiry. . Ihc 
Muhsiff held that the question as to whether the Trivandram Goyrt had Jurisdiction 
or not was not going to be decided by him and that he had jurisdiction as a Court 
to which papers were sent to call upon the defendant who was within his 

■ jurisdiction to give. evidence. . The defendant then f engaged a. counsel, objected 
to questions put to him and got orders passed thereon and finally got himself cross- 
examined and gave statements which were likely to affect the met its of the case. 
In the circumstances.

Held, there was submission to jurisdiction of the Foreign Court. If the defendant 
had merely answered questions put to him by Court he would not have done anything 
“ voluntarily ” to charge him with having submitted to the jurisdiction of the .Court, 
The defendant’s act was a voluntary one so as to render it a submission to jurisdiction. 
Dicey’s Conflict of Laws (Fifth edition), page 407, referred to. Even though a man 
protests against the jurisdiction of a particular Court and pleads that the Court 
had no jurisdiction nnd docs not submit expressly, still if he docs any act and if he 
is likely to be benefited by a decision in his favour, it must be presumed that he 
voluntarily did an act which would amount to submission to the jurisdiction of the 
Court. There was no obligation on the part of the dt fendant to engage a counsel 
or to part in the proceedings. He could.be prosecuted only if he refused to 
answer questions put to him.

Ch. Raghaoa Rao for Appellant.
T. M. Ramaswami Aiyar for Respondent.

K.S. -----------
Wadsworth and Gomndarqachari, JJ. . Gopalaswami Iyer. v. Nataraja Oiettiar.

yth February, 1947. A. S. No. 349 of 1945.
Civil Procedure Code (Vof 1908), section 11 —Suit to ertforce mortgage by two of the sons 

of mortgagee impleading third son as defendant—Decree for , plaintiffs’ a fyrd share reserving 
third sort's remedy—Subsequent suit by thud son as regards fas share—Not barred by res judicata.

For part of the consideration for the sale of immoveable properties the vendee 
executed a mortgage over some properties in favour of the vendor and his two sons. 
Later the vendor b«<i another son. After his death two of the sons filed a suit on 
the mortgage for the whole amount due impleading the third son and the 
mortgagor as defendants. The Court however passed a decree only for the a/3rd 
share due to the plaintiffs and the third son was left with his remedy to recover 
his 1 /3rd share by separate suit. The mortgagor sold the properties and the 
vendee paid off the decree amount The third son filed a suit to recover his 
share under themortgage and it Was contended 'by the .purchaser from the mort
gagor that the suit was not maintainable.

Held, that the suit was maintainable.* Far from the plaintiff being barred by 
res Judicata, it was tb^ mortgagor and bis representative who were bound by the former 
judgment That the former decree was not correct in form was no ground for not 
decreeing the present- suit.

I4E a
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Cast-law discussed.
T. V. Muthukrishna Aiyar and R. Vaidyanatha Aiyar for Appellant.
A. V. Viswanatha Sasiriar, R. Viswanathan and T. R. Srimvasan for Respondents.
K.S. -----------

Kuppuswarrd Ayyctr, J. Sivaramiah v. 'Andi Reddi.
14th February, 1947. A. A. A. O. No. 277 <?f 1945.

Civil Procedure Code [V of 1908), section 53—Properly obtained by survivorship by 
Hindu undivided son—Liability in execution of decree against father*s assets in Ms hands.

- - Under section 53 of the Code of Civil Procedure a person holding a decree 
against the assets of a Hindu father in the hands of his sons is entitled to proceed 
against the joint family properties of the father obtained by his sons by right of 
survivorship.

Decision of Rajamannar, J., in Krishnamurthy Ayyar v. Kailasam Aiyar, (1947)
1 M.L.J. (N.R.C.) 6, followed.

P, S. Raghavarama Sastri for Appellant.
Kasturi Seshagiri Rao and T. V. R. Tatachari (Court guardian) for Respondents.

- K.S, -----------
Happell and Shahabuddin, JJ. Mehdi and others, In re.

14th February, 1947. GrL M. P. No. 1689 of 1946.
Military Stores (Unlawful Possession) Ordinance (XXXIII qf 1943)—Proceedings under 

—If can be continued after expiration of Ordinance—Government of India Act (i935)» 
Schedule 9, section 72.

The India and Burma (Emergency Provisions) Act, 1940, conferred the power 
on the Governor-General to make Ordinances unrestricted in duration for a period 
that ended on ist April, 1946. After that date any Ordinance made by the Governor- 
General under section 72 of the 9th Schedule of the Government of India Act 
again has effect for a space of six months only. But that will not affect retrospectively 
an Ordinance made during the period when the India and Burma (Emergency 
Provisions) Act, 1940, was in force. ■ Accordingly, Ordinances promulgated by the 
Governor-General before the ist of April, 1946, is by virtue of the provisions of 
the India and Burma (Emergency Provisions) Act, 1940, not restricted to six 
months, but will continue to have effect for the period provided in the Ordinance, 
or if no period is provided, until the emergencies declared by the Governor-General 
have ceased to have effect. - ■

Ordinance XXXIII of 1943 is therefore still in force.and a charge under 
section 3 of -tliat Ordinance can be framed and proceedings commenced under it 
continued. ’

Leave granted to appeal to the Federal Court.
- B. Jagannadha Das and C. V. Dikshitulu for Accused.

The Advocate-General (IT. Rajah Aiyar) and the Assistant Public Prosecutor 
(A. S. Sivakaminathan) for the Grown.

ELS. -----------
Yahya Ali, J. Subba Rao, In re.

etist February, 1947. Gr. R. G. No. mo of 1946.
(Gr. R. P. No. 1063 of 1940).

Madras District Municipalities Act (Vof 1920), sections 199 and 317 (c)—Construction 
or re-construction of a building without express permission—When offence.

Under section 199 of the Madras District Municipalities Act, a construction 
or re-construction of a building should not be begun unless and until the executive 
authority has granted permission fori the execution of the work. Section 201 
requires that within 30 days after the receipt of an application for permission to 
construct or reconstruct a building the executive authority should cither gjrant 
the same or refuse it on one or more of the grounds'mentioned in section 20J). 
Under section 202 the applicant is entitled if permission has not been granted within
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the 3 odays'mentioned in section aoi to make a written request to the council 
and on receiving such a request the council is bound to determine by written 
order whether such approval or permission should be given or not. The applicant 
has after putting in the written request to the council to wait for one month longer 
to give time to the council to make the decision j but after the expiry of that one 
month, such'approval or permission would be deemed to have been given if the 
council hn« not within one month determined whether such approval or permission 
should be given or not, and in such a case the applicant is entitled to proceed to 
execute the work. But even then he should do so without contravening the pro
visions of the Act or any by-laws made under the Act. Reading sections 197, 199, 
aoi and aoa together, it is clear that the applicant cannot carry out or complete 
any construction or re-construction of a building within at least a period of sixty 
days after the date of his Application, and if he docs so, he commits an ofiencc under
section 199 read with section 317 (c) of the Act.

Where the applicant did not make any written request at all to the council 
and he did not even choose to wait for the period of sixty days, he will be guilty of 
an offence undo1 section 317 (c) of the Act if he carries out the work without the 
express permission of the executive authority. ‘

KasUai Sivaprasada Rao for Petitioner.
The Public Prosecutor (7. L. Etkirq) on behalf of the Grown.
K.S. -----------
HappeU, J. Ghulam Ghousp Sahib v. Chowdri D. Raja Rao.

aist February, 1947. A. A. O. No. 635 of 1946.
Transfer of Property Act {TV qf 1882), section 116—Applicability—Tenant directed 

by House Rent Controller to give possession to his landlord by a named date failing to do so 
—Execution by landlord for eviction—Receipt of rent from tenant daring pendency qf exe
cution proceedings—If creates new tenancy.

A tenant'was directed by the House Rent Controller to give possession of the 
house to hiw landlord on 8th. August, 1946* He did not obey the order and the 
landlord filed an execution petition praying for eviction. The tenant meantime 
paid two months’ rent and obtained a receipt and claimed that a new tcpancy 
had thereby been created and therefore he was not liable to be evicted.

Held, the tenant in this case is not a lessee who remains in possession of the 
property after the determination of the lease. He is wrongfully remaining in 
possession beyond the date on which he had been directed by the controller to give 
possession and no new tenancy was therefore created by the payment and receipt 
of rent. Accordingly there was no bar to the eviction.

M. M. A. Kirmani for Appellant.
H, JfeelaXantan instructed by Messrs. Short Bewes Qf Co. for Respondent.
K.S. -----------

Tokyo Adi, J. 
list February, 1947.

- - - Tirumal Rajii, In re.
Cr. R. G. No. 64a of 1946. 

(Cr. R. P. No. 619 of 1946).
Criminal Procedure Code (7 qf 1898), section 545—Power of appellate Court imposing 

fine for first time to order compensation to be paid out qf the fine.
It cannot be said that only the trial Court or an appellate Court which dealt 

with the sentence of fine imposed by the trial Court could make an order for payment 
of compensation out of the fine under section 545 of the Criminal Procedure Code. 
Section 545 empowers any Criminal Court which imposes a fine or any Criminal 
Court which firms in appeal the sentence of fine to make the order contemplated 
in that section. Accordingly, even an appellate Court which for the first time 
imposed a sentence of fine could make an order under section 545, Criminal Pro
cedure Code.

7. T. Rangaswand Aiyangar for Petiticfner.
7. Rajagopalachari for Respondent.
The Public Prosecutor (7. L. hUdraf) on behalf of the Crown,
ICS,
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Homillf J. Kcshavlal Joshi v. Sankara Aiyar.
n.ist February, 1947. G. R. P. No. 1001 of 1945.

Usurious Loans Act {X of 1918), section 3, proviso (if)—Applicability—Claim in a 
suit on promissory note settled out of Courtly execution of another promissory note and suit 
dismissed—Suit on new promissory note—Provisions of section 3 of Usurious Loans Act— 
If attracted.

A suit on a promissory note was. dismissed as settled out of Court by execution 
of a fresh promissory note. In a suit on the fresh promissory note the provisions of 
section <3 of the Usurious Loans Act were invoked. It was contended that since 
the earlier transaction had been the subject of a suit it was not open to the Court 
to reconsider the same and apply the Usurious Loans Act.

Held, as the elninn of the creditor ihad not been adjudicated upon'or embodied 
in a “ decree ” in the previous suit, there was no.bar to reconsideration of the matter 
and reopening of the transaction. Such reopening will not in any way affect the 

. previous decree of the Court whigh was merely one dismissing the plaintiff’s claim.
Accordingly the transaction was one which attracted the provisions of the 

Usurious Loans Act «nd the debtor.can therefore be relieved of all liability on 
account of excessive interest already paid.

Distinction between the Indian-Act and corresponding, provisions of the English 
Act discussed and Cohen v. Jones, (igaS^-R.B. 119, distinguished. 'i

K. S. Rqjagopala Aiyangar for Petitioner.
S. Amudachari for Respondent.

' K.S. -----------
Tokyo AH, J. Abdul Wahid Sahib v: Dcwanjcc Abdul Khadcr Sahib,

a5th February, 1947. , G. M. P. No. 18 of 1947.
Civil Procedure Code (V of 1908), section 34—District Judge acting as appellate 

authority under Madras Buildings (Lease and Rent Control) Act (XV of 1946)—If persona 
dcsignata or Court subordinate to the High Court for. purposes of transfer.

From the language of section 12 of the Madras Buildings (Lease and Rent 
Control) Act, 1940, it seems clear that a District Judge or a-Subordinate Judge 
mentioned in the notification is to function as a persona designata and not as a Court 
mbordinatc to the High Court No - application under section 24 of the Civil 
Procedure Code for transfer of an appeal under the Rent Control Act before such 
District or Subordinate Judge can be maintained in the High Court.

Kasturi Sivaprasada Rao for Petitioner.
B. V. Ramanarasu for Respondent.
K.S. ------------

- Takta Ali, j. Oomayan, In re.
28/A1 February, 1947. Gr. R. G, No. 1080 of 1946.

(Case Referred No. 40 of 1946).
Criminal trial—Deaf and dumb person accused of qffence under section 379 of the Indian 

Penal Code—Admission by accused and pointing out cf stolen property by mere gestures— 
Inference of guilt or admission of it—Propriety.

When a deaf and dumb person is accused of an offence under section 379 of 
he Indian Penal Code and admits the offence by signs and also points out the 

ttolen property to the police, it is not safe to act on mere gestures of the accused 
cither to Infer that he was the thief or to hold that he admitted the offence in Court.

The Public Prosecutor (V. L. Ether qf) on behalf of the Crowd.
Accused not represented. ,
K.S. -----------



Wadsworth and Govindarajachari, JJ. Somasundaramma v. Scshagiri Rao.
6th February, 1947. Appeal No. 487 of 1945.

Civil Procedure Code (V^of 1908), Order 17, rules a and 3—Refusal of adjournment 
and reporting of no instructions by plaintiff's pLader—Decision purporting to lx, baud on 

findings on merits dismissing the suit as not' maintainable—Dismissal of application by 
plaintiff to restore suit under Order 9, rule 9—Appeals against dismissal of application under 
Order 9, rule 9, as well as against decree dismissing suit on merits—Failure of former appeal 
—If bars latter appeal.

Where on the refusal of an application for adjournment the plaintiff’s pleader 
reports “ no instructions ” and the plaintiff though present during the defendant’s 
arguments asks for time to engage another pleader which is refused, the trial 
Judge should, in such circumstances, pass an order dismissing the suit for 
default and not purport to pass a decree based on a finding on the merits against 
the plaintiff. Where in such circumstances a decree purports to be passed on the 
merits the plaintiff will not be deprived of the remedy of applying under Order 9, 
rule 9, for the restoration of the suit on the ground that it has really been dismissed 
for default. But the fact that this remedy has been recognised will not deprive 
the plaintiff of the remedy which the law allows to a plaintiff against whom a 
decree has been passed dismissing the suit on the merits.' Merely because the 
decree on merits can for certain purposes be treated as'the order which ought to 
have been passed (namely, dismissal for default) it docs not follow that for the 
purpose of appeal the Court is not to have regard to the decree which was in fact 
passed. The failure of an appeal against the dismissal of an, application for 
restoration of the suit dismissed for default is no bar to an appeal against the 
decree treating it as a decree on the merits.

P. Satyanarayana Rao and C. V. Narasimha Rao for Appellant.
The Advocate-General (K. Rqjah Aiyar) and D. Narasarcgu for Respondent.
K.S. -----------

Gentle, C.J. and Rajamannar, J. Satyanarayana 0. Vcnkataramayya.
7th February, 1947. L. P. A. No. 86 of 1946.

Madras Co-operative Societies Act (VI of 193a), section 57—Scope—Functions of 
Provincial Government—Mature of—Order setting aside a sale of property—Procedure— 
Notice- of application to the purchaser—If essential—Absence of notice—Effect.

Section 57 of the Madras Co-operative Societies Act requires notice to be 
•given to the party likely to be affected before an order can be made and if the 
powers given by the section arc exercised without the potentially affected party 
being given an opportunity of being heard, the order is one which is ultra vires the 
rpowers of the authority exercising it. When the Provincial Government passes 
an order under,section 57 setting aside a sale by the Registrar of Co-operative 
■Societies, without giving notice of the proceedings to the purchaser, the order is a 
nullity and in valid.

Section 57 of the Madras Co-operative Societies Act requires an examination 
of the record by the Provincial Government which must be for the purpose of 
satisfying itself as to the legality or propriety of any decision or order and as to the 
regularity of the proceedings of the officer. It is only after the Government is satis
fied with regard to the matter that it can pass an order contemplated by section 57. 
For the purpose of determining whether an order should be made for modification, 
-annulment or reversal, the Provincial Government must first make a decision as 
to the legality or the propriety of the decision at the enquiry or as to the regularity 
•of the proceeding under review. The Provincial Government exercises judicial 
.and not administrative functions in reviewing a decision of an authorised officer 
-of the department. Opportunity must be afforded to the parties interested or 
concerned to be heard before the decision is given. Action under section 57 of 

Naa
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the Act cannot be exercised differently to that under section 115 of the Code of 
Civil Procedure or section 435 of the Code of Criminal Procedure and persons 
who may be affected by the exercise of powers under section 57 must be given, 
notice of proceedings.

Decision of Somayya, J., in S. A. No. 1165 of 1945, reversed.
P. Saiyanarayana Rao and A. Sambasiva Rao for Appellant.
Cfu Raghava Rao for Respondent.
KB. -----------

Gentle, C.J. and Rqjamannar, J. Arunachala Aiyar v. I.alcnhminarHsimhHm-.
12th February, 1947. -G. M. P. Nos. 5578 and 5579 of 1946.
Civil Procedure Code {V of 1908), Order 22, rule 9 (a)—Applicability—One 

respondent seeking relief in his cross-objections against the other respondent—If entitled to 
maintain application to bring on record the legal representatives of deceased appellant.

In an appeal by the first defendant, the plaintiff (in whose favour the suit 
-was decreed) was the first respondent, and the second defendant, the second res
pondent. The second respondent had filed cross-objections in the appeal seeking 
to obtain relief against the first respondent. On the death of the appellant during 
-the pendency of his appeal, the second respondent filed an application before- 
the appeal abated, to bring on record the legal representatives of the appellant. 
The tot respondent opposed the application contending that only the legal repre
sentatives of the appellant could make the application.

Held, when there has been no abatement, the right to bring an application 
to bring the legal representative on record is not limited to the legal representatives 
of the arprilant. There can be no objection to the legal representatives of the 
appellant being brought on record at the instance of a respondent when there has. 
been no abatement.

Order 22, rule 9 (2) of the Code of Civil Procedure limits an application 
to set aside an abatement to the legal representatives of the deceased plaintiff. 
There is no similar limitation in respect of an application to bring on record the 
legal representatives of a deceased plaintiff or a deceased appellant, at the instance 
pf a respondent in.an appeal when there is no abatement.

P. S. Raniachand) an for Petitioner.
N. Sivardmahfishna.Aiyar for Respondent. -
K.S. ' ‘ ------ -—-

Kuppuswarra Ayyar, J. Ramayya v. LakshmanarL
' 17th February, 1947. G. R. P. No. 696 of 1946;

Specific Relief Act (I of 1877), section 9—Owner who had leased out the property and 
not in pfysical possession—If can sue to recover possession from a trespasser.

. The owner who had leased the property to another who was in possession, 
•is not entitled to recover possession from a trespasser in a suit under section 9 of 
the Specific Relief Act during the pendency of the lease, even if such tenant is alleged 
to be colluding with the trespasser.
' , Mohideen Ramdhar v. Jcyarama Aiyar, (1920) 40 M.L.J. 338 ; I.L.R. 44 MatL 
937, relied on. ’ .

7*. R. Ramachandra Rao for Petitioner.
’ ' Kastvri Seshagiri Rao and KasUtri Sivaprasada, Rao for Respondent.

- - K.S. - ------------------------------ ’ - -
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■ Wadsworth and Gooindarajachari, JJ. T.akshmi A chi v. Subramania PillaL.
noth February, 1947. , A. A. O. No. 4.34 of 1945 and

G.M.P. No. 2918 of 1946.
Civil Procedure Cods {V of 1908), Chdtr 41, rule 10 (2)—Scop*—Appellant ordered 

to furnish security for costs at the instance of only some of the respondents—Failure' to furnish 
such security—Effect—Appeal if to be, dismissed in toto or only as against respondents who 
applied for security for costs.

Just because numerous separate causes of action have been for convenience 
. combined in a single suit, it would be anomalous to visit upon the appellant the 
penalty of losing the appeal in toto because of a failure to furnish security for the 
costs of certain out of the many respondents. The provisions of Order 41, rule 10 

-(2) of the Code of Civil Procedure arc mandatory but in terms the rule only deals 
with the position where there is one appellant and one respondent. It may also 

.‘apply where there are more than one appellant or respondent when the failure 
to fiimish security for the costs of one respondent must necessarily result in the 

- dismissal of the appeal as a whole, as for instance, when the cause of action is 
single and undivided and the respondent-who had got an order for security for 
costs was the main contesting respondent. But where there arc a-number- of sepa
rate causes of action against separate defendants joined together for reasons of 
convenience because in each case the questions in issue arc similar and raise sub
stantially the same points, the Court,' on the appellant failing to fiimish the 
security ordered, can under sub-rule ,(2) of rule 10 of Order 41, Civil Procedure 
Code, reject the appeal only so far- as it is against those respondents in whose 
favour security for costs has been ordered, leaving it to be prosecuted against 
the other respondents.

N. Panchapaktsa Atyar for Appellant.
T. V. Muthukrishna Atyar, S. Ramachandra Aiyar, K. E. Rajagopalachariar, C. R. 

Rajagopalachari, T. E. Ramabhadrachariar, V. K. Ramanatha Aiyar for Messrs. King arid 
'Partridge, S. Panchapokesa Sastri and S. P. Subramaniam for Respondents.

K.S. -----------

Wadsworth, J. . Viswanadham 0. Sokalachand dninilal.
21st February, 1947. - - - A. A. A. O. No. 238 of 1945.

Madras Agriculturists’ Relief Act {IV of 1938), sections 23 and 25-A—Application 
under section 23 to set aside sale'on the ground that applicant was an agriculturist entitled 
,ti the benefits of the Act—Dismissal for default on vakil reporting no instructions—If can he 
regarded as an order rtfusing to set aside the sale and appealed against under section 25-A.

By virtue ofjection 141 of the Civil Procedure Code the procedure undqr 
Order 9 is attracted to the trial of petitions under the main provisions of Madras 
Act .IV of 1938. - i

An order dismissing on the vakil reporting no instructions, an application' 
under section 23 of Madias Act IV of 1938,10 set aside a safe on the ground-that 
the applicant was an agriculturist entitled to the benefits of the Act, cannot be 
-regarded as one on the merits refusing to set aside the sale and appealed against 
under section 25-A of the Act. The order is one under Order 9, rule 8 of the 
Code of Civil Procedure giving-.rise to the remedy of an application for res
toration and if such application is dismissed a special - right of appeal is given 
under Order 43, rule 1 of the Code.

P. V. VaUabhacharyulu for Appellant*
G. Chandrasekhara Sastri, D. Pfarasaraju, P. Satyanarqyana Rad and V. Viyyanna 

for Respondents. * "
ELS. - -----------
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foil, J. Vcnkataratnam v. Appa Rab.
v$th February, 1947. . G. R. P. No. 230 .of 1946.

Civil Procedure Code (V of 1908), Order 17, rules a and 3—Scope—Plaintiff's appli
cation for adjournment refused and pleader reporting no instructions—Hearing of case on 
merits and decree for part of the claim and dismissal of rest of the suit—Remedy of plaintiff 
—Order 9, rule 9—Applicability.

In a suit for arrears of maintenance due under a registered document and 
alio enhancement of the same the defendant admitted that the arrears were due 
but alleged that he had made a tender of the amount and that the rate was fixed 
■once for all and no further enhancement was possible or lawful. On the date of 
the trial the plaintiff was absent and her pleader filed an application for an adjourn
ment but this was dismissed. The pleader then reported no instructions. The 
District Munsiff thereupon purported to proceed under Order 17, rule 3 of the 
■Code. He passed a decree for the amount of arrears of maintenance at the old rate, 
together with costs, and then having examined the registered document itself and 
heard th; arguments of the dc endant and his counsel he held that the plaintiff 
had no just claim to enhancement and dismissed that part of her suit.

Held, that Order 17, rule 3 of the Civil Procedure Code applies only to cares 
where the parties arc present. Here as only the defendant was present the Munsiff 
should have proceeded with regard to the claim for enhancement under the provisions 
of Order 17, rule 2, namely, by dismissing that part of the claim for default of her 
appearance. The plaintiff is entitled to apply under Order 9, rule 9, for an order 
retting aside the order of dismissal of that part of the claim relating to enhancement 
of rate of maintenance. Order 9, rule g, was applicable even if the decision was 
under rule 3 of Order 17. In such circumstances the plaintiff has two. remedies 
(1) to appeal against the decree passed dismissing the suit on the merits and/or 
{2) to proceed under Order 9, rule 9, which is obviously the more convenient and 
cheaper course.

Decision of Wadsworth and Govindarajachari, TJ., in Somasundaramma v. 
SeshagiriRao, Appeal No. 487 of 1945. (1947) 1 M.L.J. (N.R.G.), page 19, relied on.

D. Narasarqju for Petitioner.
S. Vtnugopal Rao for Respondent.
K.S. -----------

tahya AH, J. Vcrghcre, In re.
S8th February, 1947. Gr. R. C. Nos. 515 and 516 of 1946.

(Gr. R. P. Nos. 495 and 496 of 1946).
Criminal Procedure Code (7 of 1898;, section 188 {as amended by Act XVHI of 1923) 

—If governed or controlled by sections 179 to 187 or if governs and controls the earn.— 
J>ldge in British India—Sub-pledge by pledge*. in Native State amounting to criminal 
breach of trust—Prosecution—Jurisdiction of British Indian Court.

Where the accused a pledgee of jewels in British India sub-pledges them, in 
•a Native State thereby committing a criminal breach of trust, the British Indian 
-Court has no jurisdiction to try the accused unless the Political Agent for that terri
tory certifies that the charge should be inquired into in British India or where (her9 
is no Political Agent, the sanction of the Provincial Government is obtained. The 
fact that part of the consequences of the offence have ensued within jurisdiction 
is' of no avail. Section 188 (as amended) of the Criminal Procedure Code is not 
governed or controlled by the preceding sections 179 to 187 but in turn itself governs 
and controls the same. ,

S. Govind Swaminathan and Gopinath for Petitioner.
The Public Prosecutor (7. L. Ethiraf) on behalf of the Crown,

K.S.
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Gentle^ C.J. and Rajdmaimart J. ... Muhammad Rbwthan v. -CHami.
i art February, 1*947. 1 - Appeal No. 464 of 1945.

; : Transfer of Property. Act {iVSqf 188a), action 76'M—Mortgagee in possession—AcU 
of waste bp—Liability to account andfor iamages-r-Whtn accrues—Ascertainment of 
amounis-^-Procedure. ,

It cannot be said that a mortgagee in .possession is liable in respect of any 
act* of waste committed by him at the time of their committal; but his liability 
is present when the amount of the damage* occasioned by the waste arc ascertained 
at the time accounts arc taken, for instance in the course of the redemption suit. 
The amount of damages for such waste cannot be deemed to have accrued or have 
been received by the mortgagee in possession at the time of the committal of the 
acts of which complaint is made. Section y6 of the Transfer of Property Act 
only provides that when an account i* taken in a redemption suit, moneys due 
to the mortgagee arc ascertained and *hen any sums for which he is liable to the 
mortgagor arc ascertained and debited against the amount which the mortgagee 
is entitled to receive. It is not until then that liability is cast upon the mortgagee 
■with respect to acts of waste committed by him. The damages cannot be deemed 
to be amounts received by the mortgagee at the time of the acts of waste of which 
complaint is made, so that that sum should be debited against-the mortgage debt 
and thus extinguish the amount due and entitle the mortgagor to claim mesne 
profit* duringtne mortgagee’* occupation of the property after such hypothetical 
^Ttingniishment of the debt.

D. A. Krishna Variar and T. V. Raman for Appellants.
K. Kuttikrishna Menon and F. Bdakrishna Eradi for Respondents.
K.S. . ' ----

Horwill, J. Mascnu v. Bavaraju.
asrt February, 1947. S.A. No*. 1951 and 195a of 1945.

Madras Estates Land Act (Z of 1908), section 3, clause (15), Explanation (added 
by 1934 amendment)—Scope-and effect—Occupancy rights conferred by—If takes away exist
ing occupancy rights of others. .

The explanation added by the 1934 amendment to section 3, clau*c (15) ot 
the Madras Estate* Land Act will not have the effect of giving occupancy right* 
to whomsoever may be actually cultivating the land. The explanation of the clause- 
must be read with the clause itself and it cannot be ignored that according to the 
definition of ryot in clause (15) of section 3 it i* necessary that the person _ claiming 
to be a ryot should not only be cultivating the ryoti land, but should be doing so on 
condition of paying to the landholder the rent which is legally due upon it. To 
read the explanation as if it .were an independent section would be to nullify an _ 
important ingredient of the definition of a ryot. Moreover one cannot construe 
the statute so as to take away the occupancy rights of a ryot without express words 
to that effect. It could not have been the intention of the Legislature by this amend
ment to deprive persons who were formerly ryots of their status a* ryot* by giving 
occupancy rights tp some other person who wa* not until then a ryot at all. The 
purport of the'amendment was to give occupancy rights to a person who was able' 
to prove occupation for xa years where there wa* no other ryot already having 
■occupancy right* in the land. Section 19 of the Act also *how* that this cxpla- 
nationwa* not meant to affect the relationship between the ryot and his lessee.

C. Rama Rad for Appellants. .
P. Somasundaram siud P. Satyanareyana Raju for Respondents.
K.S. ' ‘ -----------

Chandrasekhara Aiyar, f. • ' Mbtichand v. Sundaramma.
a5rt February, 194?* SA. No. 1157 of 1945.

Cioil Procedure Code (F of 1008), Order 41,' rule a? {<i)—Mandatory nature of— 
Appeal—Additional evidence—Procedure and grounds for admitting during appeal-- ■ - -

NKQ , _
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The requirement of Order 41, rule 27 (a) of the God$ of Civil Proc 
that reasons for admitting additional evidence in the appeal should be re 
in writing, is mandatory. There is an obligation thrown on the Court t 
not merely that the additional evidence will prove useful and throw light 
facts in issue but is required to fill up an obvious gap or lacuna so that the 
can pronounce a satisfactory judgment in the ease. The Court must ded 
itself whether the documents arc necessary from this standpoint and it has to t 
reasons for coming to this conclusion. The statutory provisions must be f 
before the additional evidence could be considered.

P. Satyanarttyana Rao and M. S. Ramachandra Rao for Appellant.
Ch. Raghava Rao and B. Srinivasanatrtki for Respondents.
K.S. -----------

Lakshmana Rao, J. Ramaswamy Tevar v. Chinniah '
A& March> 1947- S.A. No. 1930 of

Hmdu Law—Joint family—Alienation by father—Legal necessity as to part 1 
the amount of consideration—Duty of vendee to enquire as to existence of necessity— 
—Alienation \f can be set aside at instance of the sons to any extent.

In a sale by a Hindu father, where the vendee acted honestly and has 
due enquiry as to the existence of necessity he is not bound to see to the appli 
of the purchase money. The sale cannot be set aside at the instant of th 
merely because the vendee was not able to prove conclusively how the si 
was applied; where legal necessity existed only as to a portion of the consider 
The sale cannot be set aside as to the portion for which there was ~nn legal ri^ 
as the sons will be liable for that portion under the rule of pious obligation.

I.L.R. 49 All. 149 : 5a M.L.J. 720 (P.C.) and I.L.R. 51 All. 430 : 57 I 
7 (P.G.), relied on.

(Leave refused).
R. Viswanaihan and T. R. Srinivasan for Appellant.
T. R. Srinivasa Aiyangar and G. Jagadisa Aiyar for Respondents. 
K.S. _______

Talya Ali, J.
7th March, 1947.

Venkataratnam,
. Cr.R.G, No, 701 of 

, (Gr.R.P. No. 670 of j
C™1* (JHV 0/1860), section 504—Gist of offence under—Absence of a 

tentwnal insult—Effect—Mere abuse—If offence.
mcre finding that the accused abused the complainant is not sufficie 

itsefr to warrant a conviction under section 504 of the Indian Penal Code 
section requires firstly that there should be an intentional insult, and see 
that thereby the offender should have given provocation to any person intend: 
knowing it to be likely that such provocation will cause him to break the t 
peace or to commit any other offence.. An act or conduct amounting to intent 
insult is essential to constitute an offence under section 504 of the Penal ( 
Whether the use of abusive words by the accused amounted to an intentional 
must depend on the actual words used.

Where it is found that the accused sold some goods to the complainant 
<tafn,r *9 . £)cc)lscd next day and removed the goods without paying monci 
this infuriated the accused and caused him to use abusive words which prot 
the complainant to beat him, a conviction under section 304 of the Penal 
cannot be maintained. -

H.S. Jay aroma Aiyar for C. K. 
Petitioner. Venkettanarasimham and K. Narayanaswan

The Public Prosecutor (F. L. Lthsrcff) on behalf of the Crown. 
K. S. ______ L

I
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senile, C.y. and Rcgamanuar, J. Dcvadas S. Sadaaiva Rcddiafi
aist February, 1947. CLR.P. No. 531 of 1945 and Appeal No. 434 of 1945,
Court-Fees Jict (Vli-of 1870), station 7 (ix)—Suit for redemption. by usufructuary 

nortgagor—Proper valuation—Claim for recovery of value, of mortgaged land lost by the 
nortgagee’s default in paying rent due thereon—If to be valued separately.

The mortgagor jn a redemption suit is entitled to claim the return of the 
mortgaged property. If in addition it is alleged in the plaint that the mortgagee 
has occasioned to be lost a portion of the mortgaged property by reason ofhis 
default in not paying the rent due on it, the mortgagor can recover only damage* 
in respect of that portion of the property and the balance recoverable iftcr 
extinguishing the mortgage, is not liable to a separate assessment for court-fee 
in the redemption suit. It is sufficient to value the suit at the amount of the 
mortgage debt.

60 M.L.J. 698 and (1940) 2 M.L.J. 867, approved and applied.
K. V. Ramachandra Aiyar for Petitioner in CL R. P. No. 521 of 1945 nnH Appel

lant in Appeal No. 434 of 1945.
D. Ramaswami Aiyangar and the Government Pleader {K^Kuttikrishnu Menon) 

md P. S. Srinivasa Denkan for Respondent in C. R. P. No. 521 of 1945 and in Appeal 
No, 434 of 1945.

EL S. ‘ ---------- -
Bell, J. Parthasaradhi v. Vcnkatachalam.

iQih February, 1947. G. R. P. No. 309 of 1946.
Madras Revenue Recovery Act {II of 1864), section 42—Sale for arrears of revenue to

be free of all “ incumbrance ”—Incumbrance—Meaning—Arrears of kattubadi_f
‘ incumbrance ” for which the purchaser at revenue sale will be free from liability.

“ Incumbrance ” means'a'chargc upon or claim against land arising out of a 
private grant or contract. *,Thc right of collecting kattubadi in respect of a land 
:annot be regarded as an incumbrance on such land. By virtue’ of an assignment 
from government of the right to land revenue the inamdar docs not acquire a charge 
upon the land.I.luR. ^940 Mad. 50 at 54 : (1939) 2 M.LJL 579, relied. 
That_ right is ^a personal one. One might say that incumbrances in this regard 
must be those which arise out of transactions which arc the acts of parties. I. 
L.R. 37 Gal. 328, relied on. - -

P. Somasundaram and P. Suryanarqyana for Petitioner.
S. Ramamurtfd for Respondent.
ELS. . -----------

[Full Bench.]
Gentle, C.J., Lakshmana Rao and Rcgamannar, JJ. Srimanthu 0. Vcnkatappayya, 

a8th February, 1947. S. A. No. 1374 of 1945.
Civil Procedure Code (F of 1908), sections 39 and 42—Transferee Court executing decree 

against property—Transfer of territorial jurisdiction to another Court—Effect on jurisdiction.
The position of a suft is different from that of an execution petition regarding 

property which is the subject-matter of the respective proceedings pending at the 
time of removal from the territorial limits’of its jurisdiction. A suit is not governed 
by and subject to sections 39 and 42 of the Code which require the Court passing 
a decree or the Court to which it is transmitted, fpr execution, as the case may be, 
to have property within its territory so as to confer jurisdiction to order execution 
against the property. A Court cannot make a valid order for sale in execution 
unless at the time the order is made, the property is within its territory. A Court 
to which a decree is sent for execution has do jurisdiction to order cither attachment 
or sale of immoveable property in execution if, at the time of the order, the Court 
lad ceased to have territorial jurisdiction over the property by reason of a 
Lotification transferring the jurisdiction to another jurisdiction. A in 5^^ 
ircumstanccs will be a nullity and will not prevail against a later purchaser in 

NRQ ’ , •
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execution of another deerte in i Court having jurisdiction though the judgment- 
debtor himself may be barred by estoppel.

38 MX.T. 750, I.L.R. 43 Mad. 135 and I.L.R. 18 Pat. 670, followed ; 47 
MXJ. 448, I.L.R. 55 Mad. 801 and I.L.R. 43 Mad. 675, considered.

The Advocate-General (IT. Rqjak Aiyar) and M. S. Ramachandra Rao for Appel
lants.

B. V. Ramanarasu for Respondents.
K.S. -----------

Kuppusioam Ayyar, J. Sivaramiah v. AudiReddi.
3rd March, 1947. A-A.A.O. No. 977 of 1945'.

Civil Procedure Code (F of 1908), sections 59 and 53—Decree against the assets of 
Hindu father in the hands of his sons in respect of a promissory note executed by the father— 
If can be executed against joint properties qf the father obtained by survivorship by the sons.

In respect of a promissory note by a Hindu father a decree can be passed after 
his death not only against the separate assets of the father in the hands of his sons 
but also against the share of the father in the joint family properties obtained by 
the sons by right of survivorship. Under section 53 of the Code of Civil Procedure, 
the decree-holder is entitled to proceed against the joint family properties of the 
father obtained by his sons by right of survivorship.

(1946) 9 M.L.J. 361, relied on.
0947) 1 M.L.J. 183, followcd.

1 Under section 53 of the Code of Civil Procedure the property in the hands 
of an undivided Hindu son or other descendant which is liable under Hindu Law 
for the payment of the debt of a deceased ancestor, in respect of which a decree 
has been passed shall be deemed to be the property of the dm-nsed which has come 
to the hands of the son or other descendant as his legal representative.

P. S. Raghavarama Sastri for Appellant.
Kasturi Seshagiri Rao and T. V. R. Tatachari (Court guardian) for Respondents-
K.S. -----------
Bell, J. Venkataramudu v. Krishnayya.

5th March, 1947. G. R. P. No. 986 of 1946,
Civil Procedure Code (F of 1908), section 151 —Dismissal for'dfault of petition to set 

aside a sale under Order 91, rule 90 and sections 47 and 151—Application for restoration 
ujider inherent jurisdiction—If lies.

A judgment-debtor filed a petition to set aside a sale under Order 91 rule 90 
and sections 47 and 151, Civil Procedure Code. The petition was dismissed as 
the petitioner and his pleader were not present in Court at the time when it was 
called on for hearing. He applied then under section 151, Civil Procedure Code, . 
to revise the order of dismissal, to set aside the sale and to re-open the raid petition 
and enquire into the same.

Held, that the application would not lie in law and the Court has no power 
to restore the petition. It cannot be said that if a Court haa inherent power to 
dismiss, it must have inherent power to restore. The Court derives its powers 
from the Civil Procedure Code and other statutes, and possesses only such powers 
as arc therein conferred. (Case-law djscusscd.)

F. iSubramanyam for'Petitioner.
A. L. Nareyana Rao and F. Parthasarathy for Respondents.
KJ3. -------------

f



YahyaAli, J. The Public Prosecutor, Madras v. Chnlrka Kondappa,
March, 1947. „ , Gr. A. No. 645 of 1946.
Madras Local Boards Act {XIV of 1920), section aa8 and rule 31—Prosecution for 

non-payment of profession tax levied by and due . to District Board—Accused if and when 
barred from questioning legality of assessment when he has not appealed against the same 
in time.

Where a person is prosecuted for non-payment of profession tax due to a District 
Board,'he is entitled to question the legality of the assessment even though 
he had failed to appeal against the assessment at the proper time? thereby allowing 
the assessment to become final. It is for the prosecution affirmatively to prove 
that the accused is lawfully bound to pay the tax. Where it is found that notices 
in respect of the tax were not properly served on the asscssce there is no substantial 
compliance with the provisions of the Act and the prosecution will not be sustainable.

K. S. Jayarama Atyar for Accused.
The Public Prosecutor (F. L. Etfdrq) on behalf of the Grown.
ELS. ' _______

Tahya Ah, J. Karunai Animal 0. Karuppan Goundan.
10th March, 1947. Gr.ILG. No. 509 of 1946.

(GrJGP. No. 489 of 1946.)
Criminal Procedure Code (F of 1898), section i45—Property in custodia legis— 

Declaration of title in civil suit without prayer or decree for possession—Duty of Criminal 
Court to give effect to mere declaration of title and deliver possession.

Where at the time when a party to proceedings under section 145 of the Criminal 
Procedure Code files a civil suit, the property is in custodia legis of the Criminal 
Court, all that is necessary for the plaintiff in the civil suit is to seek a declaration 
of his title. It is not necessary for him to ask further for possession of the property 
as the Criminal Court will be bound to respect the declaration marfe by the Civil 
Court and to give due effect to it.

I.LJL 1939 Mad. 986 : (1939) a M.L.J. 624 and A.IJEL 1941 Mad. 803 (2), 
referred to.

V. V. Raghavan for Petitioner.
G. Gopalaswami for Respondent. 
KJS. -

Yahya Ah, J. Fernandez, In re.
nth March, 1917* Cr. A. No. 306 of 1946.

Criminal Procedure Code (F of 1898), 'section 188—Applicability— Trial under 
Criminal Law Amendment Ordinance {XXIX of 1943) for qffence committed in Civil 
and Mihtary Station, Bangalore—Sanction of Political Agent—If necessary.

The Civil and Military Station, Bangalore, ’ is not for all purposes part of 
Mysore territory, but is so for certain purposes only, and in any case the Mysore Civil, 
Revenue and Criminal authorities have no powers at all in that area. The Criminal 
Law Amendment Ordinance (XXIX of 1943) read with the notification issued 
by the Central Government with reference to the particular case is inconsistent 
with the applicability of section 188 of the Code of Criminal Procedure. The 
provisions of section 188 are not applicable and no certificate from the Political 
Agent was necessary for making legal the trial under the Ordinance for an 
offence of taking illegal gratification committed In the Civil and Military Station, 
Bangalore. Section 188 is not a bar to the prosecution under the Ordinance 
(XXJX of 19^3) as amended by Ordinance XII of 1945. (1944) 1 M.L.J. 503 :
1944F.G.R. 26a : 1944 F.L.J. 167, applied.

JT. F. Ramaseshan, R. Subramanyam and Ch. Sankar Rao for Accused.
The Public Prosecutor (F. L. Ethirqf) on behalf of the Grown.
ELS. -----------
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Pakkiriiwami Pillai, In re. 
Cr. R. G. No. 865 of 1946. 
(Gr. R. P. No. 832 of 1946).

Criminal Procedure Code (V of 1898), section 476—Absence of finding that prosecution 
is expedient in the interests of justice—Effect.

The failure to give a finding by the Magistrate in an order under section 476, 
Criminal Procedure Code, that the prosecution is expedient in the interests of justice 
is an incurable defect and a complaint filed on the strength of such an order is 
unsustainable.

P. Radhakrishnayya for Petitioner.
The Assistant Public Prosecutor (A. S. Sioakantinaihan) on behalf of the Grown. 
K.S. ------------

Tahya Ali, J. * Ramanujulu Naidu, In re.
1 ath March, 1947. Gr. App. No. 114 of 1947.

Penal Code (XLV of i860), sections 73 and 379—Conviction under section 379 
—Solitary confinement—When proper.

In convicting a person under section 379 of the Penal Code solitary confinement 
should not be ordered unless there arc special features appearing in the evidence 
such as extreme violence or brutality in the commission of the offence. That the 
“ sanctity of home life has become to the accused a mere mockery and the desire 
to take what he wants regardless of ownership is hot in him ” is not a sufficient 
reason to order solitary confinement.

Accused not represented.
The Grown Prosecutor (P. Govinda Menon) on behalf of the Grown.
K.S. ------------

Tahya Ali, J. Munuswami, In re.
18th March, 1947- Gr. App. No. 136 of 1947.

Penal Code (XLV of 1860), sections 379, 73 and 75—Case of simple theft—Sentence 
—Previous convictions—Gonsideration in awarding sentence—Solitary confinement—When 
proper.

Although the fact of previous convictions is an element in determining the 
sentence, essential regard should be had to the facts of the case, the gravity of the 
offence and the circumstances in which it was committed in assessing the punishment 
and the mere circumstance that there w$re previous convictionsshould not result 
in the infliction of a sentence that is far out of proportion to the merits of the main 
case. In a case of simple theft, notwithstanding that the accused has been convicted 
an several occasions before under section 379 of the Penal Code, a sentence of 
rigorous imprisonment for one year would more than meet the ends of justice.

A sentence of solitary confinement though legal must be rarely exercised by a 
Criminal Court. It must be administered, if ever, in the most exceptional cases of 
unparallcllcd atrocity or brutality. Decision in Gr. A. No. 114 of 1947, referred to. 
Although in mediaeval timd under the influence of the ecclesiastics it was con
sidered that cellular confinement was a means of promoting reflection and penitence, 
it came since to be realised that this kind of treatment leads to a morbid state of 
mind and not infrequently to mental derangement and as a form of torture it fails 
in its effect on the public. •

The Grown Prosecutor (P. Govinda Menon) on behalf of the Grown.
The accused not represented.
K.S. ------------

Tahya Ali, J.
12th March, 1947.

(
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Gentle, C.J. and Rajamannar, J. Siddiquc & Go. v. Rangiah Chettiar.
. 28th February, 1947. Appeal No. 541, of 1945.

Cotton Cloth and Yam (Contracts) Ordinance {II of 1944)—Not applicable to-sales 
completed before 15 th August, 1943—Contract of sale and appropriation of yam towards 
it completed before i$th August, 1943, but delivery to be after 19th August, 1943—Failure 
of buyer to take delivery—Damages—Quantum—Difference between price realised on 
re-sale and the contract price only and not the ceiling price fixed under the Ordinance.

Where there is an unconditional contract for the sale of specific goods in a 
deliverable state, the property in the goods passes to the buyer when the contract 
is made, and it is immaterial whether the time of the payment of the price or the 
time of delivery of the goods or both is postponed. A contract for sale of 31 bales 
of cotton yam was entered into on 26th April, 1943 and delivery was agreed to be 
given in July, 1943. The sellers appropriated the goods in July but the buyer when 
asked to take delivery put off doing so claiming that the contract would be governed 
by the ceiling price then under contemplation of the Government. On and 
August, 1943, the parties agreed to a reduced price and stipulated that delivery 
should be taken by about 15th August, 1943. The buyer did not take delivery 
and the goods were re-sold by the sellers who claimed from the buyer as damages 
the difference between the reduced contract price and the price realised on re-sale. 
The buyer contended that only the difference between the ceiling price under,the 
Cotton Cloth and Yam (Contracts) Ordinance (II of 1944) and the price realised 
by re-sale can be recovered as damages.

Held: There is nothing in Ordinance II of 1944 to render anything illegal 
which was legal at the time when it was done. When the sellers demanded the 
price as settled on 2nd August, 1943, there was no Government order or notification 
which precluded them firm doing so.

The Ordinance was not applicable to the contract which was complete before 
15th August, 1943, by the appropriation of goods in July or at any event by the 
agreement for reduced price on 2nd August, 1943, though time for taking delivery 
was extended and therefore the seller could recover damages as claimed.

C. R. Pattabfdraman, R. Ramasubbu Aiyar and V. Ramaswami for Appellants.
The Advocate-General {K. Rajah Aiyar) and V. Seshadri for Respondents.
KJ3. -----------

Happell and Rajamannar, JJ. Rajarajcswari Annual v. Sankaranarayana Iyer.
3rd March, 1947. Appeal No. 91 of 1945.

Limitation Act {IX qf 1908), section 20 (1)—Payment qf interest towards two promissory 
notes—Endorsement in acknowledgment of both payments in the wrong notes respectively— 
Evidence aliunde to show that endorsement on each note related to payment qf interest on the 
other note—Admissibility—Testamentary guardian of Hindu minor daughter—If' person 
authorised to fay and make acknowledgments even after the minor is married.

Where interest has been paid towards two promissory notes but by mistake 
endorsement in acknowledgment of payment in respect of each is made on the 
other note, evidence aliunde is admissible to show that the endorsement made on 
one note was an acknowledgment of the payment of interest due in respect of the 
other so as to save limitation.

(1937) 2 M.L.J. 54, applied.
A testamentary guardian can be appointed by a Hindu father both as regards 

the person as well as the property of his minor daughter. On.the marriage of the 
minor the husband would in law become the guardian of her person but unless 
there is an express provision in the will, the guardian appointed by it will not cease 
to be the guardian so far as the property ishonccmcd. The testamentary guardian 
of a minor daughter continues to be the lawful guardian of the property of the 
minor in spite of her marriage and payments and acknowledgments made by 
such guardian will save limitation.

NRQ



B. Siiarama Rao, V. Ramaswami Aiyar and A. Sambaswa Rao for Appellant.
R. Ramamurthi Aiyar, T. R. Venkataraman and V. Meenakshuundaram for Res

pondents.
K.S. -----------
BtU, J. Venkateswara Rao o. Sithapathy Saitry.

epth March, 1947. C.R.P. No. 865 of 1946.
Civil Procedure Code (7 of 1908), Order so, rule la—Future mesne profits—Jurisdiction 

of Court to decree in partition suits.
In a suit filed for partition and possession tlic plaintiff asked for mesne profits 

for three years prior to suit and there was a preliminary decree of 193a whidi was 
ultimately affirmed on second appeal in 1939 anc* ^ng unable to obtain delivery 
until April, 1945, the plaintiff filed an application for ascertaining mesne profits 
from 1935 to 1945 and also for the years since the suit was filed.

Held, that the plaintiff was entitled to invoke the aid of the Court in ascertain
ing the mesne profits although the preliminary decree was silent as to future mnnw 
profits. The practice of the Court has always been to assist a person who obtains 
a decree.for possession of immoveable property by holding the defendant answer
able to him for mesne profits cither until delivery of possession or relinquishment 
of possession with notice to the decree-holder through the Court. It is immaterial 
that there was no direction in the decree itself as to future mesne profits, ,,

[Case-law discussed.]
B. V, Subramanyam for Petitioners,
B. C. Seshachala Aiyar and G. S. Rqjappa for Respondents.
K.S. -----------

HappeU and Rqjamamar, JJ. Bhupayya v. Chandra RcddL
7th March, 1947. Appeal No. 6ao of 1945.
Hindu Law—Widow—Sale of mortgaged and other properties by—Discharge qf mort

gage—Existence of nearer reversioner entitled to limited estate—Reversioners next to her 
can sue for declaration that sales were not binding on reversion—Right to sue to challenge 
mortgage barred—If bars right to sue challenging the sale.

Under Hindu Law where the nearest reversioner is a female and would only 
be entitled to a limited interest, the reversioner next to her is competent to sue 
for a declaration that an alienation by a widow was not binding on the reversion,

IUJL 33 Mad. 410, applied, Maync’s Hindu Law (10th Edition, page 
813, approved).

Where the sale questioned had no direct relation to an earlier mortgage nnd 
it was not a necessary consequence of the mortgage, the fact that the plaintiffs are 
debarred by limitation from attacking the mortgage itself will not debar tViwn 
from attacking the sale which is connected only in the most indirect way with the 
mortgage as for instance where the mortgage debt is discharged from the amount 
realised by the sale,

si L.W. 377-and A.IJL. 193s Mad. 97, distinguished.
P.-Saiyanarqyana Rao and K. Mangachari for Appellants.
V. V. Sastri for Respondents.
K.S. -----------

Horwill and Bell, JJ. Venkataraman, In re.
10th Marchi 1947- Cr. M. P. No. 299 of 1947.

Criminal Procedure Code (V qf 1898), sections 167 and 344—Remanding an under- 
trial prisoner to custody-limits \f any to, jurisdiction of Magistrate.

An finder-trial prisoner in Madura District remanded to the Central Jail, 
Trichinopoly, instead of to the Central Jail, Madura, to which prisoners are 
normally rerrianded when under trial in the Court of Madura District, cannot say 
that such remand is irregular or illegal.
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Section 167 of the Criminal Procedure Code empowers a Magistrate having 
jurisdiction to remand a prisoner to such custody “as he things fit*5. Section 344 
docs not use the words “ as he thinks fit ” with regard to the order of remand; 
but there is nothing in the section which suggests that after a charge-sheet has 
been filed, the Magistrate has not the same freedom with regard to the custody to 
which he commits the accused as he had before a charge-sheet was filed. Section 29 
of the Prisoners’ Act docs not apply to an under-trial prisoner and it cannot be said 
that only the Inspector-General of Prisons can transfer a prisoner from one jail to 
another. Whenever an accused is brought before the Court and the Magistrate 
issues an order of remand, the Magistrate has complete freedom to remand the 
accused to whatever custody he thinks fit. But it is illegal for a Magistrate to issue 
an order of remand without having the prisoners produced before him and aaldng 
them whether they wished anybody to represent their cause and giving them an 
opportunity of showing cause why they should not be further remanded.

N. Rqjagopalan for Messrs. Row and Ruddy for Petitioner.
The Public Prosecutor (F. L. Etkkqj) on behalf of the Grown.
K.S. -----------

Chandrasekhara Aiyar, J. Pavayammal v. Samiappa Goundan
12th March, 1947. SA. No. 2091 of 1945!

Transfer of Property Art {IV of 1882), section 3<y—Applicability—Suit by wife 
and daughter of X for maintenance—Immoveable properties in the hands of transferee from 
X—When subject to charge for the maintenance.

It cannot be said that the wife of a person has got a right to receive maintmann- 
“ from the profits of immoveable property” of the husband, when only section 39 
of the Transfer of Property Act will come into play. Further mere knowledge 
of the legal right would not be enough, as if it were so, there could be no salcby 
a husband of his properties to third parties without the risk of the wife turning up 
later and saying that they had notice of her right and that therefore the transferee 
was bound to recognise the right. What section 39 contemplates is a claim based 
on the right to receive maintenance and notice of such claim. Unless these condi
tions arc present there can be no charge on the properties in the bands of transferees.

The daughter stands in no better footing.
S. T. Srimvasagopalachari for Appellant.
■S'. Ramaswarrd Aiyangar for Respondents.
K.S. _______

Horwill, J. Angathevan v. Natarajan Chettiar.
13^ March, 1947. SA. No. 1342 of 1945.

Res judicata—Execution—Claim suit—Decision in—How far operates as res judicata.
A claim suit arising as it docs out of claim proceedings has relationship only 

to the particular decree that was being executed.
(1945) 2 MJL.J. 89 : I.L.R. 1946 Mad. 79 (F.B.), relied on.
The decision in such suit as to whether property proceeded against in execution 

was joint family property in which the defendant had a share, cannot operate 
as res judicata when the same question arises again in execution of another decree 
by a person who was impleaded as one of the defendants in the other execution 
proceedings.

jV. Sivaramakrishna Aiyar for Appellant.
P. S. Ramachandran for Respondent.
K.S. -----------

Rajamarmar, J. • Kandaswami Chettiar, In re.
14IA March, 1947. Gr. R. C. No. 702 of 1946.

(Gr. R. P. No. 671 of 1946).
Madras Rice Mills Licensing Order (1943), clause a—Applicant for licence under 

the order hulling paddy even before the grant qf such licence—If (fence.
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In a prosecution of a rice mill owner for hulling paddy after he had applied - 

for the licence under the Madras Rice Mills Li ceasing Order, 1943, but before 
it was granted,

Held, it is not unreasonable to suppose that when an application for licence 
is made and in the ordinary course it is granted, the licence shall he deemed to be 
in operation from the date of the application. In some enactments there is express 
provision for such result. But such a result can also be inferred by necessary 
intendment. Having regard to the terms of Form I of the schedule to the Order, 
it must have been the intention ol the enactment that when an application for 
licence is granted in due course such a licence must be deemed to be valid from 
the date of the application. Any benefit of obscurity in the order should be given 
to the accused person.

N. Somasundaram and P. S. Kailasam for Petitioner.
The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Grown.
K.S. -----------

Yahya Ali, J. Timmalai Tirupathi Devasthanams v.
19th March, 1947. Ghengamma Naidu.

G.M.P. No. 506 of 1947.
Civil Procedurt Code (V of 1908), section 115—Reoisional jurisdiction—Nature and 

'scop* of-—Power of High Court to issue temporary injunction pending decision of a revision 
petition.

The rcvisional jurisdiction of the High Court is a variety or form of appellate 
jurisdiction and as such the High Court has authority to issue a temporary injunc
tion on its rcvisional side pending the decision of a revision petition.

[Case-law discussed.]
W. S. Krishnaswami Naidu for Petitioners.
W. Chakrapani Naidu for Respondents.
K.S. -----------

Tahya Ali,J. Komarappa Goundan v. Ramaswami Goundan
26th March, 1947. CbM.P. No. 6033 of 1946.

Civil Procedure Code (V of 1908), sections 151 and 10—Scope—Inherent power of 
High Court to stay independent suit in the course of other proceedings pending before it-^— 
Section 10—“ The matter in issue”—Meaning.

The trial of an independent suit can be stayed by the High Gourtin the exercise 
of its inherent powers under section 151 of the Code of Civil Procedure in the course 
of other proceedings before it, provided that the stay has to be ordered in the 
ends of justice or to prevent an abuse of the process of the Court and that there 
was no other remedy in law as for instance under section 10 of the Civil Procedure 
Code available to the applicant for stay. Decision in G.MLP. No. 664 of 1947 
followed. For stay under section 10 of the Code to be available “ the matter in 
issue ” in-thc two suits must be the entire subject in controversy.

S. Thiagarqja Aiyar for JT. V. Ramachandra Aiyar for Petitioner.
K. S. Desikan for Respondents.
K.S. -----------

Yahfa Ali, J. Thulukanam 0. Robert Ponnan.
1st April, 1947. Gr.R,G. No. 752 of-1946.

(Gr.R.P. No. 721 of 1940!)
- Criminal trial—Practice—Revision petition by complainant against acquittal—Death 

of petitioner—Proceedings do not abate—Legal representative of deceased—If to be brought 
on record.

On the death of a complainant after filing a revisionpetition against acquittal 
of the respondents, the revision case would not abate. The complainant in such 
a case is after all in the position of a witness who had already been examined in 
the case and the revision case would not abate and must be heard on its merits, 
there being no need for the son of the deceased petitioner to come on record.

- C. Narasimhachariar for Petitioner.
• The Public Prosecutor (F. L. hUdrqj) on behalf of the Grown.

K.S. , -----------



Horwill, J. Ramaawami Goundan v. Aninachala Goundan,
13^A March, 1947. S.A. No. 5 of 1946.

Mortgage—Usufructuary mortgage—Provision for payment of mortgage amount and 
redemption in fine years—Mortgagor if entitled to redeem within the five years.

In a mortgage deed it was provided inter alia:—
“ I shall pay usufructuary mortgage amount of Rs. 600 in a period of five

years from this date..................... ,J’ and “ in default you shall receive the amount
whenever it is paid and leave the land in my possession.”

Held: The provision entitled the mortgagor to redeem even within the period 
of five years. A clause permitting redemption in or within a particular period 
means “ on or before the date of the expiry of that period ”. [Case-law discussed.]

K. V. Reanachandra Ayyar for Appellant.
E. R. Krishnan for Respondent.

K.S. -----------

Gentle, C.J. and Happell, J. Subramaniam Ghcttiar v. Navancctha
19/A March, 1947. Krishna Marudappa Thcvan

G.M.P. No. 835 of 1947.
Privy Council—Practice—Appeal—Appeal admitted, records printed in India and 

transmitted to Privy Council and received there—Financier of one of the parties who though 
impleaded in all the proceedings had remained ex parte throughout—If can apply to the High 
Court in India to be added as party to appeal pending before. His Majesty in Council.

Where an appeal to His Majesty in Council has been admitted, (the records 
printed in India, transmitted to the Privy Council and received there, though not 
formally lodged) the Privy Council has seisin of the appeal and an application 
of persons (m this case a financier who had remained ex parte though impleaded 
in all the proceedings and his sons) to be added as party respondents to the appeal 
before the Privy Council will not lie to the High Court from which the appeal 
went up to the Privy Council.

Even for substitution of a legal representative of a deceased party, the application 
itself is not dealt with by the High Court. It merely-enquires into and expresses 
findings of fact upon which it reports and that report is sent to the Judicial Committee 
for that tribunal to dispose of the application.

A. Sundaram Ayyar for Petitioner.
R. Purushothama Ayyangar, T. Aravamuda Ayyangar, S. Ramaswami Ayyar and 

H. Subramaniam for Respondents.

ELS. ------------

Rajamannar, J. Balraj 0. Pichamuthu Ghcttiar.
a 1st March, 1947. S.A, No. 90 of 1946.

Hindu Law—Joint family—Suit by father or manager for permanent injunction restrain
ing interference with plaintiff s possession of property—Dismissal—Son of plaintiff, if can 
prut forward same claim in a separate suit again-—Civil Procedure Code (F of 1908), 
section 11—Explanation VI—Applicability.

After a father fails in his suit for permanent injunction restraining interference 
with his possession of property the son cannot file a separate suit for the same relict

Under Hindu Law it is true that a son does not claim his right to joint family 
property through his father. But it is well-established that a decree obtained against 
a father or a manager of a joint family in respect of a claim to immoveable property 
would bind all the members of the joint family represented by the father or by 
the managing member. It is not necessary that the other members of the family 
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should eo nomine be parties. All the member* must be deemed to have befcn im
pliedly represented by the managing member unless it was clear that the right 
sought to be litigated was a right in which the manager was claiming a right advene 
to the interests of the joint family.

K. V. Srinivasa Aiyar for Appellant.
A. V. Narayanaswami Aiyar for Respondents.
K.S. -----------

Rjgamamar, J. Chcllam v. Shanmughavclu.
aiit March, 1947. ' S.A. No. 2133 of 1945.

Hindu Law—Widows entitled to maintenasice out of estate—Partition agreement for 
each widow enjoying a definite share for life without power of alienation—-iClause that 
“ each person if she likes has a right to encumber (alienate) the properties for charitable 
purposei’—Abenation by widows if can enure beyond life time of such widow.

An agreement for partition was entered into by a number of widows each 
of whom had a right to be maintained out of an estate of a deceased Hindu. Under 
it, each was to be in possession and enjoyment of her share of the income for life. 
“ After the life-time of each widow such person who is entitled to the pro
perties shall take them. From now on, each person is entitled to the properties 
specified in the respective schedules and each person if she likes has a right to encumber 
(alienate) the properties for charitable purposes. On a question as to the validity 
of a settlement by two of the widows of properties which fell to their shares for certain 
charitable purposes,

Held, that the widows had no power to alienate the properties allotted to them 
for charitable purposes Beyond the lifetime of the respective widow anH the pro
perty reverted to the estate.

(Leave granted.)
Sir A. Krishnaswami Aiyar, K. Subrahmanyam and AUadx ~ AJladi Kuppusward 

for Appellant,
T. R. Venkatarama Sastri, JC, S. Sankara Aiyar and V. Sundartsan for Respon

dent.
K.S. - -----------

Lakshmana Rao, J. Devasenambal Animal v. The Board of CommissioncrB
25th March, 1947. for the Hindu Religious Endowments, Madras.

G.G.G.A. No. 48 of 1946.
Madras Hindu Religious Endowments Act {II of 1927), section 77—Application to 

Board under for making an allocation of the income of an endowment—Order by Board that 
tw allocation need be made—Suit to modify or set aside order fled in Madras City Civil Court 
—Duty to return plaint for presentation to District Court which alone had jurisdiction to 
entertain the plaint.

The appellant applied to the Madras Hindu Religious Endowments Board 
under section 77 (1) of the Madras Hindu Religious Endowments Act, 1926, for 
making an allocation of the income of the endowment in question and an order, 
was passed by the Board that no allocation need be made. The appellant filed a 
suit in the City Civil Court to get the order modified. The City Civil Judge 
dismissed the suit. On appeal,

Held: Under sub-section 3 of section 9 of the Act the Court to which the appli
cation should be made for modifying or cancelling the order of the Board is the 
District Court and the City Civil Judge had no jurisdiction to entertain the plaint 
Accordingly the plaint should have b^en returned for presentation to the proper 
court and the suit should not have been dismissed.

K. S. Sankara Aiyar for Appellant.
K. Subba Rao and M. Chockalingam for Respondent.
KJ3. --------



Takpa Ali, J. Vcnugopal Naidu, tn ri.
u6th March, 1947. GrLR.G. No. 808 of 1946.

(Gr.R.P. No. 776 of 1946.)
Criminal Procedure Code {V of 19898), section 16a—Madras Food Grains Control 

Order (1945), clause 3 (1)—Procurement Tahsildar intercepting person actually transporting 
food grams—Statements of accused recorded by Mm and again by the Assistant Commercial 
Tax officer—If by an investigating officer—Criminal Procedure Code (V of 1898), section 16a 
and Evidence Act {I of 1872), section 27—Applicability.

Where a Special Deputy Tahsildar for procurement of grain intercepted 
on the spot a person actually transporting paddy without a permit as required 
under the Madras Food Grams Control Order held an enquiry and recorded a 
statement from the accused and other witnesses (the cart drivers) and forwarded 
them to the Assistant Commercial Tax Officer who held another enquiry and 
recorded statements from the accused and another person who was alleged to be 
his partner.

Held, that it cannot be contended that the Assistant Commercial Tax Officer 
was in the position of an investigating officer and as such statements recorded by 
him should be excluded under section 162 of the Criminal Procedure Code. There 
is no provision in the Madras Food Grains Control Order, 1945, which clothes any 
officer or officers of the Commercial Tax Department with the powers of an officer 
in charge of a police station to investigate an offence.

(1946) 1 M.L.J. 368 distinguished.
In any event the statements recorded by the Tahsildar for procurement cannot 

be excluded from the evidence under section 162 of the Criminal Procedure Code.
M. C. Rqjagopalan for Petitioner, 

i The Public Prosecutor (V. L. Lthiraj) on behalf of the Crown.

K.S. -----------

Takfa Ah, J. Appavoo Filial, In re.
36th March, 1947. Gr.R.G. No. 1309 of 1946.

(Gr.R.P. No. 1249 °f 1946.)
District Police Act {XXIV of 1859), sections 47 and 53 —Scope and applicability— 

Complaint under section 47 of making false charges against police officer—If to be within 
three months of act with which the officer was charged.

Section 53 of the District Police Act applies to those actions and prosecutions 
which arc taierf against persons for anything done or intended to be done either 
under the provisions of the District Police Act or under the provisions of any other 
law for the time being in force conferring powers on the police. The actions and 
prosecutions contemplated under the section are those instituted againt police 
for acts done in the discharge of their police duties. The section therefore docs 
not apply to an action taken under section 47 of the District Police Act against 
a person for “ maliciously and without probable cause preferring a false or frivolous 
charge against a police officer. ’ ’ The fact that the act of the police officer complained 
of by the accused was beyond three months will not make section 53 of die Act 
applicable.

As in the case of defamation the place of posting of the letter containing 
the false charges against the police officer is one of the places where complaints 
can (>e filed. •

P. Chandra Reddi and R. Rangachari for Accused.
The Public Prosecutor (F. L. Ethiraf) on behalf of the Grown. 
ELS. -----------
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Tokyo AH, J. Mookcn Chiscpk Thomas, tn re.

aQth March, 1947. Gr.R.G. No. 610 of 1946.
(Gr.R.P. No. 583 of 1946).

Hoarding and Profiteering Prevention Ordinance (^43), section 6 ^2) (b)—Applicability
_Sale of article for which no maximum price was fixed and no evidence of normal trade
practice {as to the profit which can be added to the sale price) was available—Adding 18 per 
cent, margin—If makes it “ unreasonable consideration ” and an qjftnce.

In a prosecution for an offence under the Hoarding and Profiteering • Pre
vention Ordinance, in respect of a sale of gingclly bags at a profit of 18 per 
cent., evidence as to the normal trade practice in adding profits was totally wanting. 
In the circumstances,

Held, that unless the normal trade practice of adding profits exceeds 20 
per cent, the dealer or purchaser is empowered to add a margin not exceeding 
20 per cent, and it cannot be said that the addition of 18 per cent, was an 
unreasonable consideration to constitute an offence under the Ordinance.

K. S. Jqyarama Aiyar for V. V. Radhakrishnan for Petitioners.
The Public Prosecutor (F. L. Ethirqpj on behalf of the Grown.
KJ3. -----------

Tokyo AH, J. Abdul Karccm, In re.
1 st April, 1947- Gr.R.G. No. 93 of 1947.

(Case Referred No. 7 of 1947.)
Criminal Trial—Appeal—Conviction for offence under section 381, Penal Code— 

Magistrate of opinion that accused as a young man zoiihout previous conviction ought to be 
released under section 562 (i) (a) of the Code of Criminal Procedure—Transmission of case 
under section 380, Criminal Procedure Code to magistrate having jurisdiction—Appeal against 
conviction though there is no sentence—Competence.

A right of appeal is given in the Criminal Procedure Code against a conviction 
under section 381 of the Penal Code. The conviction cannot be said to be incomplete 
without a sentence for the purpose of exercising the right of appeal. Where on a 
conviction under section 381 of the Penal Code the Magistrate is of the opinion 
that the accused as a young man without any previous conviction ought to be 
released under section 562 (t) (a) of the Code of Criminal Procedure and as he had 
no power to do so forwarded the accused under section 380 of the Code of Criminal 
Procedure to a First Glass Magistrate for taking appropriate action under 
section 562, an appeal by the accused against his conviction is not incompetent or 
premature by reason of the absence of a sentence against him.

The Public Prosecutor (F. L. Ethsraj) on behalf of the Grown. ,
K.S.

Takya Ali, J. 
3rd April, mi-

Natcsan Naickcr v. Mari Gramani.
Gr.R.G. No. 67 of 1947. 
(GrJR.P. No. 61 of 1947.)

Criminal Procedure Code (F of 19008), section 247—Scope—Summons case—Com
plainant absent—Duty of Court to acquit accused—Order of acquittal if open to revision 
on the ground of hardship to parties.

Section 247 of the Code of Criminal Procedure makes it obligatory on the 
magistrate to acquit the accused in a summons case if the complainant docs not 
appear, unless there was proper reason before the magistrate for the adjournment 
of the hiring of the case. There can be no question of revising such an order 
merely because it would cause some hardship to the party.

51 M.L.J. 730 followed. The order of acquittal being legal and competent 
cannot be interfered with in revision. *

S. Krishnamurihi and Vepa P. Sarathi for the Petitioner.
F. Regagqlachariar for Respondents.
The Public Prosecutor {V.L. Ei/orqj) on behalf of the Grown,
K.S.



Bell J. - Kumara Sri Ramulu Pantulu v. The Province, of Madras.
5?A March, 1947. (represented by the District Collector, Chittoor).

SA. No. 1634 of 1945

Madras Local Boards Act {XIV of 1920), sections 78 and 79—Lessee of forest land 
with tight to cut timber—Land cest ifpayable by lessor or lessee—Annual rental vidue—Compu
tation.

Where pending the registration of his name as the purchaser of some forest lands, 
X the purchaser, grants to strangers the right to cut and carry away the timber 
from the forest, land cess is payable by X as the occupier of the lands and the amounts 
which the strangers pay to him must be treated as the annual rental value within 
the meaning of sections 78 and 79 of the Madras Local Boards Act It cannot be 
said that the grant of the rights to the strangers was not a lease but a licence. Royalty 
or seigniorage collected in respect of a right to cut trees, quarry lands, remove 
earth from mnk beds and so on, is cquivment to “ rent ” and the owner retaining 
the land and getting benefit from it is liable to pay land cess.

E. Subramanian for Appellant.
The Government Pleader [K. KuttUcrishna Menon) for Respondents.

K.S. ------------

Gentle, C.J. and Happeil, J. Corporation of Madras v. SA. Khan and others.
nth March, 1947. O.SA. No. 10 of 1946.

Madras City Municipal Act {IV of 1919), section 301, as amended by Madras City 
Municipal {Amendment) Act, 1956—“ Charge and levy ”—Meaning—Subsisting leases 
qf stalls in Moore Market not terminated—“ Charging and leiy ” qf increased rents by the 
Standing Committee undei amended section—Validity—Distraint for arrears—If permissible.

Stalls in the Moore Market were let out under tenancy agreements with the 
respective holders. The contractual relationship was to continue until terminated 
by one party or the other giving one month’s notice. There was no provision 
in the agreement for the amount payable being increased during the tunc that 
the agreements subsisted Section 301 (2) of the City Municipal Act enables the 
standing committee to “ charge and levy ” such rates as it may determine. In 
September, 1944, the Corporation served upon the stall-holders notices stating 
thut the standing committee at its meeting held on the 30th August, 1944, deter
mined that a specified fee per mensem should be levied for each of the stalls and 
that with effect from ist November, 1944, the revised rate per mensem would be 
levied. The enhanced rate of fee was not paid and the commissioner in the purported 
exercise of his statutory authority, distrained for the recovery of the amount sought 
to be obtained at the enhanced rate from one of the stall-holders by way of a test 
rate Some of the stall-holders and their association filed a suit claiming (1) 
a declaration that the demand for enhanced rent and act of realisation and threat 
to realise by distraint were illegal and ultra vires, and (2) an injunction restraining 
the levying of any distraint by the Corporation.

Held: The word “ charge and levy ” in section 301 (2) of the Madras City 
Municipal Act as amended in 1936 means no more than “ fix and recover.” But 
the exercise of the power to “ charge and levy ” the increased rates has not the 
effect of terminating the existing contracts between the Corporation and stall-holders 
which were in force at the time of the amendment of sub-section (2) of section 301 
in 1936. All that the sub-section as now amended docs is to authorise a fee to 
be charged anrl levied in accordance with the decision of the standing committee. 
Before the fee or rent under the subsisting agreement can be increased the contrac
tual relationship must be terminated. The purported increased fee was not leviable



sa
and the commissioner was not entitled to utilise the machinery which he did, fat1 
its recovery by distraint

Dr, V. K. John and R. Rajeswara Rao for Appellant
N. K. Mohanarangam Filial and M. V. Gopalaratnam for Rcapondcnta.

ICS. ' ------------

. Yahya Ali, J. The Public Prosecutor, Madras v. Parameswara Iyer
a8tA March, 1947. CrApp. No. 27 of 1947.

Madras Prevention of Adulteration Act {III of 1918), section 20—Rules framed under 
—Rules 29 and 28-B {as amended by G.O. No. 3097, dated 30th November, 1945 and coming 
into force on 15 th January, 1946)—Adulterated ghee used in making “ Jilobi -—If ingredient 
of the sweetmeat, making it an offence.

To get over the effect of the decision in Crown Prosecutor v. .Ramanatha Aiyar,. 
(1945) 2 MJJ.J. 366 : I.L.R. (1946) Mad. 514, where it waa held that the ghee, 
oil or other fatty substance used for frying a sweetmeat is not an ingredient of the 
sweetmeat, the Provincial Government have altered the rule and have brought 
in an amendment (published in the Fort St. George Gazette, dated 15th January, 
1946, G.O. No. 3097, dated 30th November, 1945, Education and Public De
partment) whereby they have enacted that where a sweetmeat is fried or otherwise 
cooked in ghee, such ghee for the purpose of rule 29-B framed under section 20 
of the Madras Prevention of Adulteration Act shall be deemed to be an ingredient 
of the sweetmeat The notification came into force on 15th January, 1946. Ac
cordingly where a person is charged with having on 25th February, 1946, in his 
possession and having sold “jilobi” which was made of ghee adulterated 
with 20 per cent fat not derived from milk or cream, it must beheld that an offence 
has been committed under rule 28-B read with rule 29. It is imperative on persons 
selling sweetmeats to exhibit a notice that the sweetmeats are not made of ghee.

The Public Prosecutor {V. L. Ethiraf) for Appellant.

C. A. Mi. Ibrahim for Respondent.

K.S. ----- — '

Chandrasekhara Aiyar, J. Ammanamma v. Vcnkatarathnam Sarma.
1st April, 1947- SA. No. 1715 of 1945.

Transfer of Property Act {IV of 188a), section 68 (d)—Scope—Usufructuary mortgage 
—Mortgagee failing to get possession—Right to sue for recovery of mortgage money.

There was a mortgage executed by the first defendant in favour of the plaintiff. 
The lands were to be put in possession of the plaintiff under the mortgage deed. 
But the plaintiff did not get possession of the Lands and that was because of the 
first defendant’s notice to the tenants asking them not to pay the rents due to 
the plaintiff but to pay over the same to himself.

Held : In the circumstances the plaintiff has got a right under section 68 {d) 
of the Transfer of Property Act to sue for the recovery of the mortgage money. 
It cannot be said that the plaintiff must pursue the tenant or the mortgagor nnrl 
is not entitled to sue for the recovery of the amount on the security of the property 
mortgaged) which had meanwhile been jmrehased by strangers).

, B. Jagamtadha Das and C. V. Dikshatulu for Appellant.
Kasturi Seshagvi Rao and Kasturi Svoaprasada Rao for Respondents.
K.S. “ ' ------------
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Tahya AH, J. Ahmad Naina Maracair, In re.
9th April, 1947. ,. CrJl.C. No. 1167 of 1946.

CrJl.P. No. 1118 of 1946.
Arms Act {XI of 1878), sections 14, ip (f) and 21—“ Extent ”—Meaning—Licensee 

possessing more gun powder than is mentioned in Ms gun licence—Offence is one under 
section 14 and not section ai of the Arms Act—Prosecution, for—Not maintainable without 
the previous sanction of District Magistrate,

The word “ extent ” in section 14 of the Arms Act includes the quantity of 
ammunition permitted by the licence. Possession or control of any quantity in 
excess of it must be deemed, apart from its not being covered by the licence, an 
offence under section 14 read ■with section ig (J) because it is not according to the 
“ extent ” permitted by the licence. A prosecution of the licensee is not maintain, 
able under section 29 without the sanction of the District Magistrate.

Ram Saroman Singh v. Emperor, A.I.R. 1946 Oudh 124, not followed ; Malcom 
v. Emperor, A.I.R. 1933 GaL 218, relied on.

K, V. Ramachandra Aiyar for Petitioner.
The Public Prosecutor {V. L. EtMrqf) on behalf of the Crown.

K.S. ------------

Yahya AH, J. Varadaraja Chettiar 0. Swami Maistry.
10th April, 1947. Gr.R.G. No. 987 of 1946.

(Cr.R.P. No. 948 of 1946).
Penal Code {XLV of i860), section ^47—Charge of having carried away the usufruct 

qf a tamarind tree in the possession and eryqyment of complainant—Title of complainant to 
the tree declaied by Civil Court—Duty of Criminal Court to have regard to the declaration,

A Criminal Court is not entitled to disregard the decree of a Civil Court declar
ing rights to the identical property in dispute in the criminal case. Where there 
is a decree of a Civil Court declaring the right of the complainant to the possession 
and em'oymcnt of a tamarind tree, the Criminal Court cannot disregard that decree 
and rely on other materials and acquit the accused of the charge of having carried 
away the usufruct of the tree.

M. K. Harihara Aiyar for Petitioner.

A. Dorcdraj for Respondent.
The Public Prosecutor ff.L. Ethiraf) on behalf of the Crown.

K.S. ------------

Yahya AH, J. Govindaswami Chettiar, In re.
10th April, 1947. Gr.M.P. No. 265 of 1947.

Penal Code {XLV of i860), sections 408 and 409—Charge of committing aiminal 
breach qf trust by accused either as “ a clerk or as an a^eni of the company”—Trial by a 
Second Class Magistrate—Is an illegality effecting the jurisdiction of the hying magistrate and 
vitiates the proceedings.

If a charge had merely been that an ‘alleged breach of trust was committed 
by the accused in the capacity of a clerk of the company, there could be no objection 
to the charge being framed under section 408 of the Penal Code and to such a charge 
being tried by a Second Class Magistrate. But where the charge is on the alter
native footing that the breach of trust was committed cither as T‘ a clerk or as an
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agent of the company ” a Second dan Magistrate has no jurisdiction to try’ such 
an offence. The insertion in the charge of the alternative expression “ or the 
agent of the company ” has the effect of making the alleged offence one under 
section 409 of the Penal Code, which is triable only by a Court of Session, Presidency 
Magistrate or a Magistrate of the First Glass. The trial of such an offence by. a 
Second Glass Magistrate is an illegality affecting the jurisdiction of the trying Magis
trate and vitiating all proceedings which must therefore be quashed.

M. Srinwasagopalan for Petitioner.
The Public Prosecutor (V. L. Etfdreg) on behalf of the Crown.

K.S.

Tafiya Ali, J.
11th April, 1947.

Penal Code (XLV qf i860), sections a06 and 395—Cattle aUachedin execution of 
decree ‘and left in custody qf sureties—Forcible removal by owner after committing dacoity 
armed with deadly weapons and accompanied by a number qf persons—Written complaint by 
the Court which had attached the cattle—If essential under section 195 (1) (b), Criminal 
Procedure Code (V of 1898).

Some cattle belonging to the accused were attached before judgment by the 
complainant as the plaintiff in a small cause suit. After attachment the cattle 
were left in the custody of two sureties. The accused along with others went in 
a body «nd committed dacoity armed with deadly weapons and forcibly removed 
the cattle.

Held: An offence under section 395 of the Penal Code had been committed. 
It cannot be said that the removal of the cattle constituted an offence under sec
tion a06 of the Penal Code requiring the sanction of the Civil Court under section 
195 (0 W of the Criminal Procedure Code for prosecuting the accused.

S. Krishnamurthi for Petitioner.
The Public Prosecutor (V. L. Ethtrqf) on behalf of the Crown,

K.S. ------------ . ________

HeppeU and Shahabuddin, JJ. Sandiappan Scrvai, Lt re.
11th April, 1947. CnApp. No. 808 of 1946.

Criminal Procedure Code (V of 1898), section 423—High Court setting aside order 
qf Sessions Judge and directing him to continue the trial from vie point where 11 teas broken 
off—Validity and finality qf order—If can be questioned subsequently—Trial before same 
jury—Velidity.

Where the High Court set aside an order of the Sessions Judge and directed 
Viim to continue the trial from the point where it was broken off) there is no order 
for re-trial and the trial could be concluded with the same jury. The order to conti
nue the mial bring final, it cannot be contended in a subsequent stage in an appeal 
against the conviction of the accused that the order of the High Court was not 
one permitted by section 423 of the Code of .Criminal Procedure, A conclusion 
of the trial before the Sessions Court with the same jury cannot be set aside on that 
ground. - • ,

K. S. Jqyarama Aiyar for C. JT. Venkatanarasimham for Appellants,
The Public Prosecutor (V. L. Ethiref) on behalf of the Crown.

' K.S. ’ ------------

Nadar, In re. 
CrJLC. No, 226 of 1947, 

(Cr.R.P. No. 215 of 1947).



Gentle, C.J. and HapptU, J. Ramakrishnan Chcttiar o. Radhakrishnan Chcttiar,
i ath March, 1947. Appeal No. 354 of 1945.

Civil Procedure Cod* {V of 1908), sections 15a and 151—Scop*—Mortgage decree— 
Description of property in mortgage deed, plaint arid decree—Alteration of on the ground of 
mutual mistake—If can he by way of amendment—Proper remedy—Specific Relief Act (/ of 
1877), section 31.

Section 152 of the Code of Civil Procedure corresponds to Order 27^11116 11 
of the rules of the Supreme Court, where it is known as the “ slip rule ”. Tic 
alterations, amendments or corrections which the section authorises arc limited 
by its provisions. They arc the following : Clerical or arithmetical mistakes in 
judgments, decrees or orders and in addition, errors arising in judgments, decrees 
or orders from any accidental slip or omission.

Where it is alleged that a mistake was made in the description of the property 
in the mortgage deed by describing the property as No. 1^67 instead of as properties 
Nos. 1463 and 1466 and in the decree the same description has been followed, 
rtir remedy is to have the mortgage deed rectified by a suit under section 31 of the 
Specific Relief Act and not under section 132 of the Code. Section 152 of the Gale 
is for the purpose of correcting errors directly involved in the proceedings themselves 
nnH not for correcting errors which arc anterior to the proceedings particularly 
in documents upon which proceedings arc brought. As remedy by rectification 
would be available under section 31 of the Specific Relief Act, the inherent juris
diction under section 151 of the Code cannot dc invoked.

61 M.L.J. 805; (1941) 2 Ml.J. 452 and A.I.R. 1924 Rang. 104, not approved.
A.IJL 1934 All. 100, approved.
T. V. Muihukrishna Aiyar and S. Ramachandra Aiyar for Appellant.
S. Panchapakesa Sastri and K. S. Rajagopala Asyangar for Respondent.

K.S. ------------

Lakshmana Rao, J. Gancsan v. Ganapathy Aiyar.
21 st March, 1947. S.A. No. 705 of 1946.

Hindu Law—Adoption-^Will authorising widow to adopt within one year of testator’s 
death to ensure Ms spmtual benefit—Adoption by widow—Death of adopted boy after 
seventeen years—Subsequent adoption of another bey—Validity.

Where the will of her husband authorises a widow to make an adoption within 
a year of his death to ensure spiritual benefit for himself and the boy adopted 
in pursuance of that authority died after 17 years and the widow again adopted 
another boy,

Held: The authority to adopt was not exhausted by the first adoption-and 
there was no *~imr limit set for the second adoption should it become necessary 
for the fulfilment of the object and purpose of the authority to adopts and the second 
adoption beyond a year after the testator’s death is therefore valid.

S. Ramachandra Aiyar for Appellant.
A. V. Viswanatha Sastri for Respondents.

K.S. ------------
Gentle, C.J. and Horwill, J. Ramachandrayya Naidu v. Abdul Kadar Qhirth.

24th March, 1947. Appeal No. 538 of 1945.
Mahomedan Law—Minor—Mortgage by dc facto guardian to discharge a debt 

binding on the miner—Jf binds minor.
NRG
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A- <it facto guardian of a minor has no authority whatever to deal with the 
property of a minor and any purported transactions effected by him are void and 
invalid so far as the minor is concerned.

■ li.R. 45 GaL 878 : LX. 45 IA.. 73 : 35 MX.J. 42a" (P.G.), relied on.
Even if the object of such de facto guardian in creating the mortgage was to 

borrow money to pay a debt which may be binding upon the minor or to slave off 
litigation in respect of the earlier debt, the mortgage is a nullity and cannot be 
enforced against the minor.

(1939) 2 MXJ. 463, approved.
(1935) M.W.N‘.'943 and A.I.R. 1929 Rang. 107, dissented from. .
K. Subba Rao and P. Ramachandra Reddi for Appellant.
B, Packer for Respondent.
ILS. ' - ------------

Rcgamcmnar, J. Kuppuswami Rao, In re.
and April, 1947., Gr.R.G. No. 1091 of 1946.

(CrX.P. No. 1044 of 1946).
Penal Code {XLV of 1860), section 120-B—Conspiracy—Gist of offence—Trial for 

conspiracy dropping charges for substantive offences—Propriety—Taluk Head Accountant 
of Sub-treasidy discharging functions as Motor Licensing Officer—Conspiracy to commit and 
commission of criminal breach of trust, cheating, etc.—Trial for conspiracy alone—Propriety 
—Sanction of Governor—If essential-r-Govemment of India Act (1935), section 270 (1) 
—Applicability—Criminal Procedure Code (V of 1898), section 197—if applicable.

The petitioner, the Taluk Head Accountant of a Sub-treasury and Motor 
Licensing Officer, Madura, was charged along with two others under sections 120-B, 
420, 468, 197 and 477-A of the Indian Penal Code. The charges were based upon 
me allegations that the accused conspired to commit criminal breach of trust <mH 
cheat and defraud the Provincial Government of the revenue due to it by way of 
motor tax on certain vehicles belonging to a particular motor service and in pur
suance of that conspiracy committed criminal breach of trust by dishonestly issuing 
motor licences without collecting in full the amount of tax due on them and cheated 
nnH defrauded the Provincial Government of its revenue by causing delivery of 
the licences on the false representation contained in the certificate of endorsement 
of payment of tax in the registration certificates and falsified accounts by omitting 
to enter particulars relating to such licences in the treasury accounts. - On objec
tion.being taken the magistrate, held that for the,, institution of procccdipgs /under 
sections 409, 420, 197, and 477-A of the Indian Penal .Code the consent of the 
Governor was .necessary under section 270 (1) of the Goycmmcpt of India Act but 
no such consent was necessary in respect of the charge under section 120-B and 
directed that the charges under the former sections be dropped and the charge 
under section 126-B alone, be proceeded with. On revision,

■Held.: (i) The fact that the trial of the substantive offences under sections 409, 
420, 197 and 477-A of the Indian Penal Code is incompetent for want of sanction 
cannot prevent ipso facto the use of the same evidentiary material which might 
have been used to prove the offence, in support of the charge of conspiracy mmer 
section 120-B. It is legal to try an accused on a . charge of conspiracy to commit 
an offence even though the substantive offence has been carried out. A charge 
of criminal conspiracy can be sustained without a charge in respect of the substan
tive offence committed in pursuance of the conspiracy. The gist of conspiracy 
consists in the agreement to commit certain illegal acts. It may be that in many 
cases the evidence, at the. disposal of the prosecution is insufficient to secure a. con
viction for the substantive offence alleged to have been committed. In such cases 
it is very unfair, though it may be lawful to prosecute the accused for a conspiracy 
the proof whereof really rests on the establishment of “the very offences. So tpo
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if sanction Has been refused in respect of the substantive offence it will not be' fair 
that the prosecution should continue proceedings confined to the charge under 
section xao-B.

{a) The offence of conspiracy with which the petitioner was charged cannot 
be said to be “ an act done or purporting to be done in the execution of his duty 
as a servant oT the Grown in India ”, as to require the consent of the Governor 
of the Province for the institution of criminal proceedings under section 270 (1) 
of the Government of India Act. (Case-law dismissed.)

(fit) The petitioner was liable to be removed from service by the District Col
lector. He was not appointed eo nonwit as licensing officer by the Provincial 
Government. Section 197 of the Criminal Procedure Code does not therefore afford 
any protection to the petitioner.

(Authorities discussed.)
Certificate under section 205 of the Government of India Act granted.
K. S. Jayarama Aiyar and C. K. Venkatamarasimhan for Petitioner.
The Public Prosecutor (F. L. Eiktraj) on behalf of the Grown.
K.S. ------------

[F. B.J
Gentle, G.J., Lakshmana Rao and HapptU, JJ. An application for restoration

8ih April, 1947. to the roll of advocates, L1 ft.
G.M.P. No. 6484 of 1946.

Legal practitioner—Petition for i estimation to the roll of advocates—Evidence in support
qf Certificates as to integrity—If can be acted upon—Necessity for affidavits—Value to
be attached to the statements in such affidavits.

It is not the practice of the High Court to act upon certificates as to the subsc- 
quent integrity of a person applying for restoration to the roll of advocates in his 
application for such restoration. The contents of such certificates has to be placed 
in affidavits. The Court in such a case will not pay attention to statements as 
to opinions but only to statements of feet regarding the applicant’s conduct, beha
viour and trustworthiness.

P. Govinda Menon The Crown Prosecutor and V. P. Gopalan Nambiar for 
Petitioner.

The Advocate-General {K. Rajah Aiyar) on behalf of the Crown-
K.S. ------------

Rajamamar, J. Pcrumal Chcttiar v. Kailasam Chettiar.
10th April, 1947. OJLP. No. 434 of 1946.

Evidence Act {I qf 1872), section. 58—Scope—Admission by defendant of execution qf 
hand letters evidencing loans but plea of substitution of liability by execution of another pro
missory note—Effect on proof and admissibility qf document.

Where the defendant admits having executed two hand letters evidencing 
the suit loans but only pleaded a substitution of liability by the execution of another 
promissory note nod a partial discharge towards it there is no necessity for 
the plaintiff to adduce proof of his claim by seeking to get the hand letters admitted 
in evidence. The document need not be proved and this would be so even when 
such document is not admissible on account of any provision of the Stamp Act. 
The plaintiff will be entitled to a decree on the failure of the defendant to make 
out the plea set up by him in defence,

63 MX.J. 303 (308), relied on.
M. S. Vydianatha Aiyar for Petitioner.
N. Suryanarqyana for Respondent.
K.S. ------------
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Wadsworth, j. Krishna Moorthy o. Kanti Gowd.
xApril, 1947. GJLP. No. 452 of 1946.

. Madras Agriculturists' Relief Act (IV of 1938), section 8—Private arrangement in 
debtor family for partition f liability—If breaks integrity of debt.

A private arrangement in the debtor family for the partition of the liability 
will not bind the creditor or break the integrity of the debt

T. S. Narasinga Rao for Petitioner.
V. S. Narasimhachar for Respondent.
K.S. -----------

Rqjamafinar, J. Kanakasabapathi Pathar v. PoomathammaL
16th April,' 1947. G.R.P. No. 44 of 1947.

Givi Procedure Code (V of 1908), Order ai, rules 100, 101 and 102—Scope—Petition 
under rule too—Transfer of Property Act (TV of 1882), section 52—If applicable—Trans
fer-Test.

The Court in dealing with an application under Order 21, rule 100 of the 
Civil Procedure Code is not concerned with the determination of the title to the 
property which is the subject-matter of the application. It is only concerned with 
the factum of possession at the time when the applicant is alleged to have been 
dispossessed and the nature of such possession, etc., whether it was on his own 
account or on account of a person other than the judgment-debtor. Sec
tion 5a of the Transfer of Property Act in terms prohibits a transfer or otherwise 

' dealing with the property in suit by any party to the suit. The principle underlying 
that section has to a certain extent been embodied in Order ai, rule ioa, Civil 
Procedure Code and it is not permissible to travel beyond that provision and rely 
upon the analogy of section 5a of the Transfer of Property Act in a petition under 
Order 21, rule 100 of the Civil Procedure Code.

A judgment-debtor surrendering possession to a stranger in pursuance of 
a notice to quit must be deemed to have “ transferred ” the property to him within 
the meaning of rule 102 of Order ai, Civil Procedure Code, and such transferee 
will not be entitled to any relief under rule 101.

S. Ramachandra Aiyar for Petitioner.
R. Desikan for Respondent
K.S. -----------

Happell, J. Sivarama Padayachi, In re.
i-jih April, 1947. Gr.R.CL Nos. 907 and 908 of 1946.

Madras Food Grains Control Order (1945), section 3 (1 )—Act done in contravention 
of bfort the coming into force of the Order—Sanction for prosecution—Validity.

The Collector and District Magistrate has no jurisdiction to matf an order 
sanctioning the prosecution under the Madras Food Grains Control Order (1945) 
in respect of an offence committed before the date on which that order ram** into 
force although a prosecution could have been instituted under section 3 (1) of 
the repealed Madras Food Grain* Control Order, 1942, for that offence.

T. R Ramachandran for Petitioner.*
The Assistant Public Prosecutor (A. S. Sivakammathan) on behalf of the Crown.

KJ3. --------------
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n—ti, c 7 Sattcmma v. Ramayya.
18A April, 1947- . No< 655 ^

Provincial Small Cause Courts Act {IX of my) Schedule II, Articles 30 ™*3i- 
Swt by Hindu widow for reimbursement by Kartha of family qf mounts spent by her for 
montage of her daughter—Not excluded from jurisdiction of a Small Cause Court as one for 

accounts.
A suit by a Hindu widow for reimbursement (of amounts spent by her for 

the marriage of her daughter) by the Kartha of the family is not a suit for accounts 
and is not excluded from the jurisdiction of a Small Cause Court.

K. Kameswara Rao and N Rammokana Rao for Petitioner.
T. Satyanarayana for Respondent.

K.S. ---- :-------
y ... 7 V enkatasubbiah, In re.

,mZ£’mr <*■*■c• N»- “s <* .946.
> (CrLR.P. No. 655 of 1946.)

Penal Code (XLV of i860), section 161—“ Motive or reward"—Covers also a cast 
where the payment is made in respect of past favours—Person on leave—Does not cease to be 

a public servant.
What is forbidden by section 161 of the Indian Penal Code generally is rac

ing any gratification as motive to do or a reward for having, done any such thmg 
asis described in the definition. Accordingly the-phrasc motive or reward under 
section 161 covers a case where the payment is made m respect of past favours. 
Section 161 wifi apply also to a person who is on leave as he cannot be said to 
have ceased to be a public servant. Such leave counts as duty and so long as a 
person is on duty he must be deemed to be a public servant.

JV. Somasundaram for Petitioner.
The Public Prosecutor (F. L. Etfwrqj) on behalf of the Crown.

Vidyarathna Thirtha Swamiar, In re.
GrlJI.G. No. 719 of 1946. 

(CrLR.P. No. 688 of 1946.)
Madras Rationing Order (1943). deaut S-A—Scope—Head of religious institution 

—If person in charge qf authorised establishment who will be liable for importing nee under 
douse 3-A—Existence of manager—Effect.

Under clause 3-A of the Madras Rationing Order, 1943, there can be no'doubt 
that every person other than an authorised wholesale distributor is liable if it is 
found that he imported rice within the rationed area contrary to the prohibition 
contained in that section. Where rice is imported into a mutt whether it was done 
by the principal or by his agent the manager the head of the mutt is liable under 
clause 3-A. In such a case it cannot be said that the manager was the person m 
charge of the authorised establishment and the head of the mutt is not liable.

V. T. Rangaswami Aiyangar and KD.-Adtga for Petitioner.
The Public Prosecutor (F. L. Ethiraf) on behalf of the Crown.
K.S. ------------

Lakshmana Rao and Yabya Alt, JJ. % Crown Prosecutor v. Krishnan.
33rd April, 1947. * Cr.App. No. 256 of 1946.

Criminal Procedure Code (F qf 1898), section 411 -A—Leave to appeal on the fads— 
Discretion qf Judge hearing application—Principles for exercising—Grant qf leave—Effect 
—Scope qf appeal.

K.S.
Tahya Ali, J. 

23rd April, 1947.
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A judge hearing an application for leave to appeal on the feet* has an absolute 
discretion to grant or withhold such leave, but it is a discretion to be exercised judi
cially. The judge is bound to consider any special features in the particular case, 
but he cannot ignore the effect which the granting of leave to appeal without due 
discrimination may have upon the whole system of trial by jury m the Court.

Leave once having been granted, however, the matter is at large and the 
Court of Appeal must dispose of the appeal upon the merits paying due regard 
however to the principles on which Courts of Appeal always act in such cases. 
The considerations applicable to appeals under section 411-A, Criminal Procedure 
Code, arc the following ;—(1) the views of the jury implicit in their verdict as to 
the credibility of the witnesses ; (a) the presumption of innocence in favour of the 
accused, a.presumption certainly not weakened by the feet that he has been acquitted 
at the trial; (3) the right of the accused to the benefit of any doubt; and(4) the 
slowness of the appellate court in disturbing a finding of feet arrived at try a 
judge who had the advantage of seeing the witnesses.

The test that was hitherto applied, namely, whether the verdict of the jury 
is perverse or unreasonable in order to entitle the Court to interfere with it has 
now been definitely discarded, and the test to be applied is whether the verdict 
is upon the evidence right or wrong.

JTuagaraja Bkagaatihar v. The King-Emperor, P.C. App. No. 79 of 1946, 
rehed on.

The Grown Prosecutor (P. Gooinda Mtnon) in person.
T. V. Ramanaihan, T. S. Venkataraman and T. C. Raghavan for Respondent,
K.S.

[End of (1947) I M.L.J.]


