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THE, MARCH OF LAW : 1946.
s* • i ~

It is a ticklish question ■ “ If salt itself should lose its saltncSS wherewith
‘■a‘lall Yc season it?” Likewise, “If the judgments delivered'merely sketch, the. 
* course of decided cases and relay the last case on the facts found whereto will serious 
studrats of law tum-for a large treatment of fundamental concepts and a felicitous,

, but not the less, precise extension of principles'? ” Fortunately there continue 
tp be rendered every year a certain number of judgments which in a real sense 

■j*m*tttpte..a brbadcojpg of the law from precedent to precedent During the last 
’ tcjT’ ,ere been 37 decisions of the Judicial Committee, eight rulings of the 

. U^crai Court bcjidcsia large nurhbcfr'pf(.other cases reported in thccouimns of 
-'this journal. ; An. attempt is here made to, indicate the changes effected in tome

• branches at any tpfe of th^ law.
‘ , 'SiaHtQomrXND rrs. powers.—Though in England an order of discharge 

■ ^ourt on return to a wnt of habeas corpus ia regarded as final it is
poilffe^ out in King-Lmptrdr v. VmdeUm1 that an appeal will lie to the Privy

- Council from, mlch an order passed by the High Courts in India under section, 491 
of the Criminal procedure Code, since appeals from decisions 6f the High'-Court

..arc bearq Under the,Rpyitprerogative and there is no Act of Parliament pro- 
, hibiting or authorising the prohibition of an appeal to the King in Council in such
• matters, rdn Ih re Mariyappcn', it is explained that under ration 305 of the Consti

tution Act, a duty is cast on the High Court in every case, of its own motion, to 
consider whether a substantial question of law aS to the interpretation of the

,..,Act is involved and to give or withhold a certificate accordingly and that when 
the High Court is silent about a certificate it means- that in its opinion no such, 

. certificate should issue. Govinda Rao, In re?, expresses the view that the provision in 
‘. clause js of th<f Leftejs Patent that it is only iffhe Jiilgc who has passed the judg- 
Vtoent in sdcond. ^appeal certifies it as a fit . case for appeal that an appeal undo:

’ , that clause may^fic is not in.'any manner affected by clause 44. The ruling of 
the Privy Council in TCmwr$ingh Chhtgor v. Kixg-Eptperor*- considers the power of 
interference of the HighsCburt with-orders of the Special Magistrates under the 
Special Criminal Courts Ordinance, 1942 ■ read with Ordinance 19 of 1943 and 

■ day down that the High Court has power in revision only to review the sentences 
passed by the Special Courts}, to enhance-or to reduce them but not to set the 

-conviction aside-or to order arc-trihh- -> ;
- The-Bar—Hs-rights and duties.—Tic desirability of framing a rule prohi
biting a legal practitioner from bidding in his'own name or in the nany- of another 
person at a Court-sale hild in execution of a decree obtained'by his client in view

• of the possibility ofhis interest coming into Conflict with his duty is strongly suggested

* »

. rr
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in In the matter of a Pleader1, which recognises that rule 17 of the rules framed by" 
the High Court under the Legal Practitioners Act docs not cover such a case- 
The decision in In rc a Pleader, Gudivada*, emphasises that though a le^al practitioner 
Kg* his duty towards his client, he has other duties and responsibilities as well 9-ud 
that he should not on the instructions of the client make a charge of-fraud against 
another in an- affidavit without Satisfying himself that there are reasonable ground/ 
for the allegation. In A Pleader, In re*, it is recognised that though dcfamatiod,'' 
of a police officer by a Jcga^ practitioner is ah offence involving moral turpitude,, 
still it docs not involve such a degr^of turpitude as to warrant the Court in imposing 
the penalty of suspension from''practice and that a reprimand would be sufficient 
in the circumstances. -— - . . . ~

Constitutional .’Law.—The competence of the Indian Legislature to legisiate- 
with ‘ extra-territorial - effect is " adverted: to "by the Federal Court in Mokamniaa. 
Mohpuddin. v. King-Emperor4, where it is stated that though it is true that everyx 
statute is to be so construed so far as its language admits, as not to ije inconsistent 
with the comity of nations or with the established rules of international law, ther^. 
is no rule ofinternationat law or comity of nations which is inconsistent with a 1 
State e-mvising disciplinary, control over its own armed forces, when those forces 
arc operating outside its own.terntojrial limits apd that section 41 th® Indiap., 
Army Act of 1911 purporting to confer such jurisdiction on a Court Martial was 
ultra vires the Indian Legislature^by-reason of section 73 of the Government of India 
Act, 1822, which had conferred,on the Indian Legislature the pdwer to legislate- ■
with snot csfra-territorial effect. In Venkatarama ~N(ddu y.-Province of Madras*\ 
it"- is held that--the provishjns ;of section 240 _of the Gonstifution Act 
regarding notice and opportunity -to-shcay 'cause before an official is- 
dismissed arc mandatory but : that according ’ ^to ihc 'proviso to. thp- - 
scctioh they do not apply where a'" person i? dismissed Ion the ground, > - 
of conduct which had led to his conviction oh a ..Criminal-. cfearge. - Governor— 
General in Council v. Krishtasjoami Pilled* states that when an'actidrfis.brought uriicr 
section 240.(3) the only relief which the Court can grant-is a deerte for damages’ 
for wrongful dismissal-but nbt-a declaration that the dismissal is inoperative.. The 
oiling in Bistbanatli Khemka v; ifng-Emperor7 makes, it clear that the' direction in • 
section 256 that “ nO recommendation shall be made for the grant of- magisterial' 
powers or of enhanced magisterial powers to or the withdrawal of magisterial: 
powers from- any person save after1 consultation with the distrifct' magistrate of the 
district in1 which he is working is only directory and not mandatory and" non-com
pliance with it would not rehder ah appointment otherwise regularly and validly- 
made ineffective and inoperative. 'The decision in Sdrjoo Prasad v.King-Emperor* 
lays down that since the prohibition of proceedings without the sanction of Gtjycm-^ 
inent contained in section 270 (i) is against the institution of the proceeding? itself, 
the applicability of fhe section must bo judged at the earliest stage, of institution-. 
■The scope and effect of section >98 directed against discrimination on ground only) 
of religion, place of birth, colour, etc., was examined by the Priyy.Oouhcil in Pvniqb - 

. Province v. Vaulat Singh9 and it', was held that sub-section (iL of,the. section confers - 
a personal right on every subject of His Majesty domiciled- inTndia, that the general: 
legislative powcrs.conferrcd on the Federal and, ProvindaT Legislatures by section 99 
7f) are subject inter alia to- the'provisions of section"298 and that the proper test:
'as to whether there is a contravention of sub-section (1) is to ascertain the rc-aotion^i 
of the impugned Act on the personal right conferred by the sub-section and if the 
effect of the Act so determined involves an- infringement of such right the object , - 

-of the Act however laudable willnot obviate the prohibition laid dpwn. In Manikka? , 
random Bhattary. R. S. Nqr*dul\ the FcderfdOourt points out that in considering- 
-lie scope of the legislative powds of the Prpvindal Government little assistance- . 
can be derived from a consideration'of such powers prior to the Act of 1935 ip view

1- ei m
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of the basic conception of the earlier'Act being a unitary state while the scheme 
of the present Act is utterly dissimilar with its structure for-a federal state its 
strict provisions for exclusive legislative powers in the Central and Provincial Legisla
tures in certain subjects and concurrent legislative powers of both in others. It' 
also decides that the Madras Legislature had power1 * * by virtde of entry 34 in list 
a to schedule 7—charities—to legislate in respect of religious institutions within 
the Madras Presidency in the manner in which it purported to legislate by the 
Madras Temple Entry Authorisation and Indemnity Act, 1939- In ihaktcr 

■ Jagamaih Baksh Singh v. The Unittd Prooincis\ the Privy Council holds that the 
Crown cannot deprive itself of its legislative authority by the mere fact that in the 
exercise of its prerogative it makes a grant of land within the territory over which 
such legislative authority exists,' that entry a 1 in list a of schedule 7—InnH a'nrl Inbd 
tenures—covers legislation like the United Prorinccs Tenancy Act,-1939, which 
undoubtedly cut down the absolute rights claimed by the taluqdars to be comprised 
in the grants of their estates as evidenced by their sanads -and that the general words 
of section 3 of the Crown Grants Act do not affect the relations between a sanad- 
holdcr and his tenants. In re NagaUngam* states-that section a (3) of the Defence 
of India Act is not restrictive of the powers of sub-section (1) and rule rai of the 
Defence of India Rules is not ultra virts the Central Government.

Criminal Law.—The scope of the Privy ■ Council' decision in Mahbub Shah v. 
Emperor* was,considered in Nachimulhu Goundan, In re4 5, and ithas been held that the 
former decision does not rule out the possibility of a common • intention develop
ing in the course of events or of such intention being inferred from the conduct 
of the assailants. Both according to section 34 of the Penal Code and the Privy 
Council, the section involves two elements, namely, a prior common intention and 
a subsequent act in furtherance of if.. The Privy Council stresses That same inten
tion or similar intention is npt the' same thing as common intention «nd that the 
latter is the result of a pre-arranged plan or concert pr pre-meditation «nH that 
it cannot be deemed to arise from the very act which is alleged to constitute the 
crime. If the decision of the High Court carries with it the suggestion that the 
overt act and the common intention could be synchronous it may -be pointed out 
that that is'thc very thing negatived by the Privy Council decisively. InTnre 
Subramama Apar6' it is, held that when persons charged with the same substantive 
offence have been acquitted it is not competent to the Court to punish another, 
alleged to have screened .them from legal punishment, as having harboured offem 
ders within the meaning of section 216-A. The ruling in Gomnda Rtddi v. Lakshmi 
Reddi* holds that the voluntary obstruction' of a vehicle in which persons 
were travelling amounts to the wrongful restraint of the persons in the vehicle 
and it is nb defence that the persons could have got down andproccedcd unmolested. 
In reaching this conclusion the learned Judge treated as obiter a suggestion to the 
contrary found in Maharad of Nabha v. Province of Madras7. In In re Ramaswami*, 
it is pointed'out that mere recovery of certain property from the house of certain 
persons is not by itself sufficient to attribute guilty knowledge to tbrrp and cannot 
warrant a conviction under, section 411. The interesting position is elucidated, 
in In re VeUai MudaU*,' tha.t waylaying a girl and tying a tali round her neck will 
not amount to going through-the ceremony-of being married- within the meaning 
of section 496. ■ ’ ■

Grjmwal, Procedure.—A principle often-not sufficiently appreciated is recalled . 
in Elaya Pillm In re10, which points out that it is the duty of the magistrate conducting 
the preliminary inquiry, to see whcthcr.ilis reasonably.pleat .that JipQPjhc evidence

1.- £1946) a M.L.J.'a9 (P.O.).
a. ’ (1946) a M.L.J. 403.
& '945^ a MXJ. 144 (P.Q.).
4. (1946) a M-W- 137- ’
5. (1946) a 11L.J, 46a.
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the accused persons stand a chance of being convicted and to discharge the accused 
if he find a the evidence not reliable. Abdul Rahim v. King-Emperor1 is an important 
pronouncement of the Pnvy Council on the effect of mis-rcccption of evidence in 
a jury trial. In a murder reference and appeal and in an appeal from conviction 
for murder it is open to the High Court after excluding such evidence to maintain 
thr conviction, provided the admissible evidence remaining is in its opinion sufficient 
to establish the guilt of the accused. Likewise if there is a serious misdirection 
■or non-direction the High Court can act similarly. The fact that in some cases 
an appeal would lie both on fact and on law while in others an appeal would lie 
on law only is neither an important distinction nor a determining feature for this 
purpose. In Kwaku Mensah v. The King*, the. Privy Council points out that if 
in a, murder trial with the aid of a jury there is non-dircc.ion, when there is evidence 
on which the jury could return a verdict of manslaughter, the trial would irrespective 
of whether the defence relied on such evidence or not, stand vitiated. One of the 
rardinnl principles in regard to criminal trials is emphasised in In re Pichu Pillar^, 
namely, that if thercis a lacuna in the prosecution evidence the accused is entitled 
to the benefit of the same and a re-trial should not be ordered even if the. offenpe 
was a serious one affecting the public interest. Ramaraihnam, In re4, points out 
that though an offence under section 124-A is not exclusively triable by a Court 
of Session, still if the matter objected to is in a vcmacular^papcr enjoying a wide 
circulation, it would be desirable both from the point of view of the accused, and 
from the point of view of the prosecution to have it tried with the aid .of a jury. 
Thippayya, In re1, points out that where an officer who has given evidence in the case, 
succeeds the trying magistrate he is not competent to continue the trial and even the 
consent of the accused cannot cure tin? impropriety of such action. In re Karra 
Paroalhamma* emphasises the desirability of giving to a person against whom a 
preliminary order is passed under section 133, 'Criminal Procedure Code, sufficient- 
opportunity to meet the charge, before the order is made absolute. Mamkyala Rao 
v. Venkatappayya7 points out that parties in proceedings under section 145 cannot 
be compelled to appear in Court or to execute bonds for appearance. Vempatti 
Satoanarayana Sastri, In re8 holds that without taking evidence and holding an inquiry 
it is not competent to a magistrate straightaway on a complaint by the petitioner 
that the counter-petitioner has no right to do certain acts and there is a likelihood 
of a breach of peace if such acts were done, to direct the police to warn the counter- 
petitioner not to create a breach of the peace by doing those acts. Two valuable 
decisions of the Judicial Committee concerning section 164' are to be found in 
Brij Bhushan Singh v. King-Emperor8 and Mamand v. King-Emperor1*. They lay 
down categorically that a statement made under section 164 can be used to cross- 
examine the person who made it and the result may be to show that the evidence 
of the witness is false but that does not establish that what he stated out of Court 
under section 164 is true and it would be an improper use of such statements to 
treat them as substantive evidence of the truth of the facts stated in them. In Paland- 
swann Goundan In re11, it is held that it would be competent to a police officer after 
he has laid a charge, on receipt of fresh information to lay further charge sheets. 
In re Bommartddi Satyanarayana Reddi11 points out that section 227 empowers the Court 
at any time before judgment is pronounced to alter or add to, any charge and the 
sections that follow section 227 show that what the Legislature intended was that 
the Court may add a new charge at any time before judgment is pronounced pro
vided that the safeguards mentioned in section 225 arc observed. In re Valli Amsial1* 
malfi-n it clear that there is nothing in section 237 read with section 236 to suggest
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that when a person is. charged with miirdeirthat person cannot be convicted of 
an offence under one of thc’propcrty sections.- In Rtftt met from TinntotUy Sessions1, 
it is pointed out that section 240 only applies, to charges containing more heads 
than one against a person and that when there is a mixed charge of murder and 
offence against property the proper course is for the Sessions Judge to take the 
charge framed by the Committing Magistrate and adopt it or in case he wishes 
to change the charge to include in the modified charge all the various- heads found 
in the Committing Magistrate's charge. \An-fatchonna v. Kamqyamma*, it is ruled 
that if a magistrate begins a trial as 4 summons ca^c and then after taking evidence 
finds that an offence triable only under wairant'ease procedure has been committed 
he is entitled to apply warren? case procedure thenceforward and ft cannot be 
said that under sections 245 and'246 the magistrate was’bound at that stage to acquit 
the accused of the offence triable under the summons procedure and not entitled 
to register the case as a warrant case and proceed under chapter 21. Narcrpma 
Singh v. Sttiharatnamma* holds that a magistrate has no power to pass an order of 
discharge under section 253 (1) until he has examined all the witnesses. Rasna- 
swand Ncdcksr v. Rangasaami Natcktr* rules that'in 4'warrant case where a charge 
has been framed and the case thereafter transferred to another magistrate who 
grants a it moo trial it is not competent to that magistrate in the absence of the 
complainant to pass an order of discharge under section 259 ignoring the charge 
already framed. Ramanngrah Singh v. King-Enptroi8 is an important decision of 
the Pnvy Council pointing out that requirements of the ends of justice must be 
the determining factor both for the Sessions Judge in making a reference and for 
the High Court in disposing of it under section 307; In general, if the evidence 
is such that it canproperly support a verdict of cither guilty or not guilty accord
ing to the view of the trial Court and if the jury takes one view and the Judge think. 
that they should have taken the other, the view of the jury must prevail If, however 
the High Court considers that on the evidence, no reasonable body of men could 
have reached the conclusion arrived at by the jury, the ends of justice would re
quire the verdict to be disregarded. The test of reasonableness on the part of the 
jury may not be conclusive in every, case as where in the light of further evidence 
placed before the High Court the verdict is shown to be wrong. Otherwise the 
High Court will interfere only where the verdict is perverse, manifestly wrong 
or against the weight of evidence. In re Patton AH Khan* holds that section 367 
docs not authorise a succeeding Sessions Judge to pronounce a judgment of his 
predecessor who’ had heard the case. The former becomes functus officio as soon 
as he has handed over charge and has no jurisdiction to write a judgment; nor 
has the successor any jurisdiction to base a judgment on evidence recorded by 
his predecessor and a conviction by him would be illegal. In In re Kunju ly*r\ 
it is pointed out that where an appellate Court set aside a conviction under section 
409, Indian Penal Code, but directed the papers to be sent to the lower Court for 
a charge being framed under section 420, the provisions of section 403, Criminal 
Procedure Code, cannot apply and the proceedings cannot be quashed. In In’ re 
Thiogaraja Bhagaoathar*, it is held that in an appeal under section 41 i-A (1) (b) 
on a matter involving a question of fact the Court has power to set aside the verdict 
of the jury if on a consideration of the facts and all the circumstances of the case, 
it is convinced that the verdict is unreasonable. It is further held that the fact 
that the trial Judge agreed with the majority verdict of the jury is a matter which 
the appellate Court Can take into consideration in considering the reasonableness- 
of the jury’s findings. In rt Netladri Appadu* declares that the practice of the Madras 
High Court has been for not allowing a jail appeal by counsel on a matter already 
disposed of under section 421 as the Court is functus officio where an. appeal has 
been so disposed of and cannot ’hear it againr Tn hx-Rana-Birpal Singh \rKing- 
Empavr1*, the Federal Court has held that once the Court .is satisfied that a person
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is detained under the Bengal State PrisoV . ''Ration (HI of 1818) there is no . 
jurisdiction under section 491 which the Ca ■ '^percisc in the matter.

- Evidence.—An interesting point of | I evidence was decided by the
Privy Council in Natha Singh v. .King-Empi/br1, whfce it is held that however im
probable an alleged motive may the prosecution is entitled to call evidence 
in -support of it and none the ~ less so because such evidence may suggest 
that the accused had committed some crime other than that with which 
he is charged. In In re Mqyibdhanam*, it is held that an Assistant Inspector of 
Customs is not a police officer within the meaning of section 25 °f 
the Evidence Act and that' the section cannot be extended to any 
class of officers -merely because' of similarity of function. The Pnvy 
Council decision in Jagadish Narnia v. Nawab Sayid Ahmad. Khan* makes 
it clear that the statement of a person admissible under section 32 has little 
evidential value where the source of his information as to the matters which occurred 
before his birth or in early youth are not disclosed. Cfudnchal, Singhy. King- Emperor* 
is another ruling of the Privy Council which holds that where it is desired.to .have 
recourse to section 33 for the admission of the previous statement of the witness on 
the ground that he is incapable of giving evidence, that fact must be proved afti 
proved strictly and the fact of the counsel for the accused consenting- to the 
cvidcncc of the witness being read under section 33 cannot do away with the necessity 
of the Court being satisfied by strict proof. Tnc conditions to be fulfilled for the 
admission of secondary evidence fell to be considered in Anand Behan Lai v. Lhnsfuao 
S'-Co.*, by the Judicial Committee and it is laid down that where the- principal 
of a power of attorney is not produced and the disappearance or the impossibility, 
of producing it is not satisfactorily proved secondary evidence cannot^ be let in- 
under section 65. The admissibility of evidence relating to a statement of fact 
and request for assistance by a certain person, where the person that-made -the 
statement is not identified and called as a witness, was held by the Privy Council 
to be permitted on a reading of sections 3, 59, 60 and i 14 where the fact could be 
made a relevant fact by the trial Judge drawing the presumption under the terms, 
of section 114, sec BibhabaH Debi v. Ramendra Narain Singh*. In Manna Lai v. Mst. 
KaMbai1, it is laid down by the Privy Council that -where a will is more than 3°- 
years old and is produced from proper custody, the presumption- under section 90 
would extend to the testamentary capacity of the testator in addition to its actual 
execution and attestation. Mutyalu v. Veerayya* holds that the prohibition in sec- 
tion 92 is only as regards evidence sought to be adduced for the purpose of contra
dicting, varying, adding to or subtracting from the terms of a contract and that. 
so long as the passing of consideration is not a term in the contract, evidence adduced 
to show that it did pass is not within the scope of such prohibition. In Ramdhandas: 
Thajharia v. Ramkisondas Dahrda *, it is pointed out by the Pnvy Council that where 
in a case oral testimony is of an unrebablc and untrustworthy character, the safest 
policy would be to let the documents speak for themselves but that would not mean , 
that when the question is whether a transaction is a sale or a mortgage, form is to.be, 
preferred to substance. Whether thc Full Bench decision in Ramayya v. Atchamma1*' 
is still good law after the decision of ithe Privy Council in Ram Ration v. Paramanand11 
was raised but not decided in Kqyaiti v. Imbichi Koya1* which held that where a. 
final decree for partition was not drawn upon non-judicial stamp paper and not 
registered arid was therefore not admissible in evidence for any purpose what
soever, the partition itself can be found on other evidence. • ,

HinduLaW.—The decision in Thimmi Reddi v. Cfdma Ranga Reddt1* lay* down' 
that tbr re-marriage of a Hindu male cannot be .regarded as essential, that the rch-
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-gious rites which arc required t6 be performed in the married state can be performed 
-by a widower by virtue of his former marriage, that it mattered not whether the 
parties were Sudras or Dwijas and that if a widower wishes to re-marry the expenses 
-incurred will not bind the joint family estate. An interesting question, namely, 
-whether a marriage between two Hindus contracted under the Special Marriage 
-Act could be dissolved by one of the spouses becoming converted to Islam and 
by having recourse to the Islamic law, was answered in the negative in Andal Vaidya- 
nathan v. Abdul Allam Vaufya1. The approval accorded to the observation of

- Swinfen-Eady, L.J., in Rex v. Superintendent, Registrar qf Montages: Ex parte Mir
- Anwaruddin* that “ the marriage is not a marriagd in the Muhammadan sense, 
which can be dissolved in the Muhammadan manner,” coupled with the approval

- of the decision in Noor Jehan v. Eugene lisc^nko* would suggest that it would make 
no difference even if the marriage had been contracted according to the Hindu 
rites. In Ttdrumalai Ncdck v. Ethirajamma4 a ceremonial mode of contracting 
a widow re-marriage among Is nickers by tying what is called “ nadu oeetu ihali ” 
was upheld m the absence of evidence to suggest that such form in invalid. Bangaru 
Redds v. Mdngammal8 9 decides that section 2 of the Hindu 'Widow Re-marriage Act 
has no effect on property belonging to the widow absolutely on the date of her 
re-marriage. The decision in Ajtnapurmmma v. Mardkyamma* holds that'where, 
as in the case of Sudras, no religious ceremony is essential or necessary for adoption 
there is no rule of Hindu law which prevents a widow having her husband’s autho
rity, adopting a son to him even if she were unchaste at the time of the adoption. 
In Naoaneethammal v. Kamalammal7, it is found that it is common ground that the

-adoption of a sister’s son is recognised in the case'of all Dwijas in the Madras Presi
dency as valid. The rights of an invalidly adopted son came up for consideration 
in Venkatanarasimha Rao v. Varaha Narasimhasmand8, where it is observed that an 
invalidly adopted son is “a perfect stranger to the adoptive family ” and as such 
he can have no rights, not even the right of maintenance in the adoptive family 
and that in such a case the rights of the adopted son in his natural family remain 
unaffected.

Two important rulings on the scope of the Hindu Law of Inheritance (Amend
ment) Act of 1929 have been given in the course of the year. In Mahalakshmamma 
v. Sutyanarayana*, it is held that the Act only applies to the separate property of 
a Hindu male who dies intestate and cannot operate in regard to properties which 
had become a woman’s stridhanam. In Lola Duns Chand v. Mst. Anar Kali10, the 
Judicial Committee has held that the Act applies not only to the case of a Hindu 
male who died intestate on or after the 21st February, 1929, but also to the case 
of such a male dying intestate before that date, if he was succeeded by a female 
heir who died after that date. The Privy Council further held that the word* 

■“ dying-intestate ” in the Act are a mere, description of the status of the deceased 
and have no reference to the time of the death of a Hindu male and that they only 

~ mean, in the case of intestacy of a Hindu male. Tfdrumalai Ncorker v. Eifdrqjamma* 
points out that the requirement that “dasi ” should be an unmarried woman doc* 
not mean that she should not have been married at any time before, and therefore 
an illegitimate son born to a widow kept a* a continuous concubine is entitled to 
-inherit as dasi-putra. An important decision on the rights of an illegitimate son 
is that in Thangaoelu v. Court qf Wards11, which holds that the illegitimate sop of a 

■ Sudra is not a‘ coparcener with his putative fattier and cannot succeed to him by 
- survivorship, that m the case of succession to an impartible estate the widow is to 
-be preferral to him, that his right to maintenance as against the estate is well
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ccial custom is necessary to entitle him to mainten

ance from the estate but that he will not be entitled to any allowance for his marriage 
'expenses from the impartible estate. In Chtmathayi v. Kulasekharapandiyax, 
'-it is-laid down that a member of a joint family owning an impartible estate can on 
.behalf of himself and his heirs renounce his right of succession but the surrender 
-must be to all the branches of the family or to the head of the family as representing, 
Jail its members. The law applicable to the succession to the property of a dancing 
-girl was examined in Brahadtsswara'MudaUar v. Rqjagopal Filial*, where it is held 
. that the general rule Of succession to the estate of a dancing girl is that daughters- 
/ arc preferred to the ions, her property being -regarded as stridhanam, and the

- custom by which among dancing girls, sons and daughters were allowed to shafe 
the inheritance equally, in Chatdrama v.~Nagammal, cannot be deemed to apply

■ beyond the Vizagapatam district'. . '
“ ■ In ICesaua Pandiihan v. Govindan*, a Full Bench has, held that a congenitally 
deaf and dumb male mem her of a joint Hindu family who on that account is dis
qualified from enjoying his share in the family estate is nevertheless a member of

■ the coparcenary and as such is entitled to take and enjoy,the whole estate when 
he becomes the sole surviving member of the family. In SUlamam Ammal v. ThUlm 
Ammal1, it is recognised that the properly inherited by a^ person from his adoptive 

.mother is not ancestral or joint family property. Kuppusipami MudaUar v. Thanga-
vtlu MudaUar6 explains that the right which the two sons of-a daughter acquire 

-in the maternal grandfather’s property is a joint right because they'take the pro- 
. perty with rights of survivorship but not a coparcenary right and the elder brother 
-cannot give a valid discharge on behalf of his younger brother. Ratiamma v- 
Narayana Rao7 lays down that a business carried on by a Hindu-joint, family in 

.partnership with strangers cannot be regarded as a new business when after the 

. dissolution of the partnership it is carried on by the family itself and that it is quite
- open to a Hindu joint family to discontinue trading in partnership with others or 
to take new persons into partnership, provided however the nature of the business 
remains the same. The decision in lirishnamurUd v. Chidambaram ChetUar8 is that

.where a Hindu father sues as the manager of a joint family, the junior members 

.are bound by the decree-in the suit and the principle that a minor can sue to set
- aside a decree passed against Kim on the ground of gross negligence of his guardian 
rqnly concerns property held by the minor in his own right and cannot cover the 
-ease of a decree against a father as manager of joint family property. A similar 
.ruling is that in Lakshmayya v. VenkaUsWarl*8 holding that in the ease of contracts 
-entered into by a manager on behalf of-the family tnc contract could be specifically
- enforced. even against the minor members of the family. An important .aspect
- of the law relating fo reunion was dealt with in Vtnkama v. Vsnkaianarayana10 where 
it is held that reunion does not require the present -possession of family property

. by all parties to an agreement to reunite and the fact that a reuniting member 
: had dissipated the whole of hjs phare of the family estate did not prevent an agrcc- 
-ment between him and his father to--reunite-and the father treating his property
- as joint family property.
cr Swandpaiha Aiyarv. Krishnaswami 'Aiyar11 -decides-that where.a-suit is brought 
-by the payee against-the maker, of a promissory note and the decree is sought.to 
-be enforced against the judgment-debtor’s sons "to the extent of their interest m the 
--family property, the distinction'between the liability-.on the instrument and the 
c Mobility for the consideration- thereof has.’ no:significance and it is not the form of 
"the decree or the frame of Jhe suit but the nature of the debt that determines-the 

sons’ liability. Another aspect of the son’s liability for his father’s debts is dealt
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with in KumJwltiQkn^iuluQl UsaefUFwtjlftdd. v. -Ramaswami1, which holds that it 
is only where the datojajamtftntjiiH^S'om the stdt or application amounts to a deci
sion by the Court that ms interest in the family property is not liable for the debt, 
the pious obligation rule cannot be applied against him in execution of the decree 
obtained against the father but not in any other ease. In Bugga Rsddi v. Tenikala 
Reddi*, it is held that where the endorsee of a debt sued the father alone without 
impleading the sons and subsequently there was a partition the decree-holder 
cannot proceed thereafter against the interests of the sons. In Mst. Dan Kuer v_ 
Mst. Satia Dm3, the Privy Council points out that so long as the obligation to pro
vide maintenance to the widows of the family from the joint family estate has not 
taken the form of a charge on the family property the obligation to pay the binding 
debts of the family will have precedence, as for instance in the course of the admi
nistration of the estate, over mere claims of female members for njaintcnancc. , 
Dorm Raj v. Lakshmi* is an interesting pronouncement on the guardianship rights
of a putative father over his illegitimate son, 
right to the custody of the person of the 
concubine does not necessarily flow i 
from the fact that the-son has a limi 
and that though the illegitimate son i»^ 
purposes, albeit of a somewhat infenb: 
ciation between the^parents was onlyYo: 
was completely broken off the fathcr-r 
the boy. In Govindu v. Venkatapathi6, it 
of time it is impossible to produce evidence

It holds that his- 
ontinuously kept 

the son or 
putative father 
e family for all 
where the asso- 

cr which time it 
e guardianship of 

owing to the lapse
in support of an alienation 

by a Hindu widow or evidence of inquiry by the alienee and there is no ground for 
suspecting abuse by the widow of her power to alienate for a necessary purpose, the 
Court can disregard the ordinary rule of Hindu law as to rmiu qfpffibf|pd draw 
an inference in favour of the validity of the alienatioiL bmj^al/v^lnheA ffSlsonable 
doubt exists the Court should refuse to draw the predjnpfnrr tyfhSmomi Gotmdwr 
v. Dandapard8 deals with the validity of a gift for the “'worship of God ”. It holds 
that though there are various deities worshipped by Hindus holding different tenets 
they are personifications of what arc believed to be the various attributes or cosmic 
manifestations of the one Supreme Being and that a gift for the “worship of God”' 
is not invalid as it in any ease- discloses a general charitable intention and the Court 
can apply the doctrine of cyprts upholding the gift as a public trust even where 
it is not possible to ascertain with any degree of certainty how the donor intended 
the trust to be carried out. It further holds that the performance of gurupuja at 
the samadhi or tomb of a person, however pious, is not a public charitable object 
recognised by Hindu law.

An important aspect of stridhana law, was considered by the Privy Council! 
in Chhatrapati Pratap Bahadur v. Lackmidhar Prasad Singh7. It is there pointed out 
that no special rules relate to the succession to a maiden’s property beyond the 
heirs specially enumerated in the several texts and such succession is governed 
by the rules which relate to the succession of a woman married in an unapproved 
form, ft is also pointed out that in default of husband in the ease of a woman 
married in the approved form and in default of father in other eases the heirs of 
the husband or father succeed in the order laid down in Yagnavalkya’s text—-Ch. H, 
.135, —relating to the succession to the property of a male. It is further stated 
that the test of funeral oblations as a test of preference is inapplicable where 
the rival claimants arc not of the same class of sapindas. In Official Rtetiotr, Ramnad v. 
Lakshmanan Chettiars, it is held that in the Nattukottai Ghetti community, the children 
do not have a joint interest with the mother in the stridhanam fund given to her

del

o
K

>
 tO 

t-t

03
 JO 

h



[1947

a MX. , 
a MX. 
a M.L. 

)-a MX,, 
(1946) 1 M.LJ,

105. 
333- 
357- 
4°4- . 
92.

ra THE MADRAS LAW JOTJRKAL.

at the time of her marriage, that the mother is solely entitled to the fund and when 
she lends it to her husband it cannot be said that the loan.constituted a trust fund 
for the benefit of her children. In Mooka PiUai v. Valavanda PiUai1, it is pointed 
■out that where reversioners who were parties to a transaction by a limited owner 
nlso happen to be actual reversioners on the death of the limited owner it will not 
he open to them to urge that the transaction does not bind them.
^ Insolvency.—In Somasvndaram PiUai v. Official Receiver1, it is held that an 
insolvent cannot after ‘an absolute discharge move the Court under S. 5 of the 

, Provincial Insolvency Act to stay the'disbursement of the dividend claiming the 
. "benefits under section ai of Madras Act IV of 1938. Anmachalam ChetUar v. 

Krishnaswdtrd Aiyar* points out that the presentation simplidtsr of an application for 
settlement of claims under the Madras Debt Conciliation Act does not amount 
to an intimation by the'debtor that he had suspended or ■Was about to suspend‘the 
payment of his debts within the meaning of section 6 (g) of the Provincial Insolvency 
Act. Official Receiver of Vizagapatani v. Sutyanafayana* rules that according to the 
provisions of section ao an interim receiver has such of the powers' confcrrable on 
a receiver appointed under the Ciril Procedure Code as the Court may direct, 
-and there Is nothing in the Insolvency Act preventing the Insolvency Court from 
according sanction to ari interim receiver to institute suits even against third parties 
for the vindication of the rights of the debtor in respect of .whom an insolvency 
petition is pending. In Hanumantha Gawd v. Official Receiver, Bellary1, it is held 
that when a member of a joint Hindu family is adjudged insolvent his status in the 

joint family remains unchanged and if by a death in the coparcenary the share 
of the insolvent is increased the benefit of it will accrue to the Official Receiver in 
whom that share is vested by reason of section a8 (4). Ramanamma v~ Official Receiver, 
TCistna * rules that where a creditor files an affidavit before the Official Receiver 
stating that he had obtained a spccificd decrcc and mentioning the sum due to bim 
up to the date of adjudication of the debtor he must be deemed to have proved 
his debt, though the affidayit is returned with a direction to file the decree copy 
and there was no representation and admission of the claim till after’the approval 
•of the schedule of creditors and dividend by the District Court. Also where during 
fhc pendency of an application by the decree-holder after representation requesting 
the Qourt to amend the schedule of creditors, dividend has been paid, the Court 
has ample power to direct the creditors who have so'received dividends to bring 
back those amounts and then to pass an order directing a redistribution after 
Including the decrecffioldcr among the creditors. In In re Srinivasa Rao7, it it 
pointed out that to constitute concealment within the meaning of section 103 (b) 
(it) of the Presidency Towns Insolvency Act, there must be some act on the part 
of the insolvent whereby he can be shoivn to have wilfully kept-some property away 
from the notice of the Official Assignee and if there was a duty on Ids part to dis
close or if there was a call on him to’ disclosc and he did not conform to it or gave 
incorrect particulars thert ivould he a ease of concealment within the meaning 
-of the statute. -r

Transfer of Property Ac/r.—In Ankamma v. Narasayya*, it is pointed out that 
•section 41 will not apply where a donor claims that a gift has been duly revoked 
by him on account of non-fulfilment of a certain condition laid down in the deed 
of gift. ~Picha M:opanar v. Vtlu PiUai9 holds that if a partition between a Hindu 
•father and his sons is unequal and (he father is allotted a smaller share than would 
be his due, with intent to defeat the creditors, -the latter can avoid the partition 
•under section 53-and proceed against what would be the father’s proper share in 
•the family propertics'in execution of the decree against him ignoring the allotment 
•of properties at the partition. Jormada Sayi v. JornadaSubbama1* decides that sco 

ion 53-A applies also to leases of immoveable property. In Venkatasubbarao v.
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Veeraswartu1, it is laid doivn that the effect of the proviso to section -58 (f) is that 
an ostensible sale with a stipulation for repurchase shall not be regarded as a 
mortgage unless the stipulation is contained in the same document as that which 
effects the sale. Kadir Bibi v. Mwdappa Pillm1 is a Full Bench ruling, which bolds 
that though section 60 is unqualified in its terms and contains no saving provision 
in favour of contracts to the contrary, it docs not however mean that the parties 
to a mortgage are precluded from deciding for themselves what is reasonable notice. 
The ruling in hfachappa Goundan v. Sarrdappa Goundan1 observes that the moment 
that r ne mortgagee gets in the rights of other mortgagees or charge-holders, the 
right of consolidation arises and the amended section 61 has no retrospective effect 
on accrued rights. In Sundaram Aiyar v. Valiya Mannadiar1, it is pointed out that 
though section 63-A (1) docs not speak of a contract to the contrary under which 
the mortgagor can be compelled to pay the mortgagee the costs of improvements, 
if there is however a contract under which the mortgagor will not be entitled to the 
improvements, it may reasonably be inferred that if the improvements are such 
as cannot be severed and taken away by the mortgagee, the mortgagor must be 
held liable to pay the cost of such improvements, as he will have the benefit of them. 
Jagadeesa Ayyar v. Bavanambal Ammal1 recognises that the provisions of section 70 
ran apply to a charge created by a compromise decree. The decision in Regagopala 
Aiyar v. Karuppiah Pandiihar* pointi out that under section 76 (D as amended in 
1929, the mortgagee is not entitled to deduct any amount which he had paid 
towards taxes frofli the mesne profits ordered to be paid by bun to the mortgagor 
who has already tendered the decretal amount under a redemption decree. Nanjappa 
Goundou v. Pacha GoundanT recognises that under section 82 it is not necessary that 
the owncr.of one of the mortgaged properties should pay the whole of the common 
debt before he can claim contribution and that where he is obliged to pay more 
than what is payable out of his property he is entitled to file a suit for the excess 
even though the debt is still undischarged. Umar Pulauar v. Dawood Rowther8 
piakes it clear that section 111 (g) embodies a principle of justice, equity and good 
conscience and though not made applicable propria vigors to agricultural leases for 
fear of unnecessarily interfering with settled usages, in the absence of special reasons, 
will apply even more forcefully to agricultural leases than to non-agricultural 
leases and a proper notice to quit by the landlord to the tenant is necessary before 
instituting a suit. In Bridget Souza Bai v. Maria Louis Bed*, it is pointed out that 
notwithstanding section 117 the Court can grant relief against forfeiture and it is 
open to the Court to give such relief in the case of an agricultural lease when the 
notice of forfeiture is not in accordance with section 114-A.

Land AoQpismoN.—In Samudlah v. Collector of Aligarh10, the Judicial Committee 
holds that the Land Acquisition Officer in awarding the amount of compensation 
under section 11 of the Land Acquisition Act is performing a statutory duty, a 
duty the exercise of which, in cases where the land to be acquired is for a public 
purpose, concerns the public, since it affects the expenditure of public money, that in 
arn-qing compensation he is bound to exercise his own judgment as to the correct 
basis of valuation and his judgment cannot be controlled by an agreement among 
the parties interested and that on a reference under section 18, the District Judge 
mmt also exercise his own judgment and consider, among other things, whether 
the award of the Land Acquisition Officer was based on a correct principle. Bobu 
Kcdlash Chandra Join v. The Secretary of State11 is a decision of the Privy Council 
concerning section 23.(3) as amended by the' U. P. Town Improvement Act, 1919, 
and holds that a plot of land kept by the owner as a garden and a plot of agricultural 
land lying fallow at the relevant date cannot be regarded as not being put to any 
f‘ use ” on such date but ought to be valued as a garden in the one case and a3
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agricultural land in,the other case.' Gho&kanm Keloth Mammad Ktyi v. Province of 
Madras1 lays down that where after the. issue of notification* under sections 4 and 6, 
on objection by the owner, the Goveniment decides to Withdraw from the acquisition, 
but before the issuing of the notification under section 48, the Government changes, 
its mind and seeks to proceed with.the -acquisition it is entitled to do so without 
re-notification under sections 4 and 6. -
' ' Land Tenures and Estates Land Aot.—In Lakshrd Ncddu v. Someswara Rdo\, 
it is held that in the case of an enfranchised pre-settlement minor inam, the onus 
lies on the tenant claiming occupancy right to provc that fact and mere long pos
session paying a uniform rate of rent is not by itself enough to prove that he had 
inch rights. Kadxrvelsand v. Sultan Ahmed* holds that the word “ agriculture 
ifnplics something which is achieved with the aid. of human agency and cardamom 
cultivation is therefore “ agriculture ff as human clement-plays an important part in 
the bringing of cardamom plants to fruition.. Venkama v. Lakshmpatm Rcgu^ decides- 
thdt the use of the word “ agraharam ” in a grant will not^sr se imply that the 
£rant was of the whole village when therc arc other lands in the village not included 
jn the grant arid such lands nave been dcscribcd as “ waste including the site of the 
village ” and as reserved by the grantor, precluding the application of section 3 (2) (d) 
6f the Estates. Land Act as amended in 1945. Jagadtesam Filial v. fiuppammal*' 
is instructive regarding the tcstof“ private Land ” and holds that the definition in 
section 3 (10) of “private land ” indicates clearly that the ordinary test-is the test of 
detention by the landholder for hip. personal use and cultivation by him under his 
personal supervision .and the-mere fact of the landowner, owning both the warams 
and letting the land from time to time on short term leases is not sufficient to warrant 
the laid being treated asprivate land. In Venkatsswarlu v. Vteraswami*, it is pointed 
put that where by reason of relinquishment by the .ryot the kudiwaram right-has- 
vested in thp landholder- then; isLa merger within the meaning of section 8 and 
consequently thtf landholder can only recover the rent for the previous fasli by a 
Suit under section 77 and not .otherwise and there could be no charge in his favour. 
Tirupatfd Naidu v. Krishnappa1 points out that a patta and muchilika cannot be. 
fcnforccd in respect of lands set apart for pasturage and the only possible exception 
is that by express language of section 31 (1) a sum payable by a ryot on account of 
jpasturage fees may be mentioned in the patta. - In Rudrajya v. Maharajah of Pitha- 
pttram8, it is laid down" that a sale of the entire holding in execution of a rent decree 
where some "of the ryots had not been served with notice will be binding only against 
those that had, notice and on their shares of the holding. Rqjah of Venkatagiri v. 
Atmahni Ramaswam8 points out that thc Estatcs Land Act contains a simplified 
law "of procedure in execution of rent decrees -which excludes the application of the 
execution provision? of the Civil'Procedure Code. In Veeramma v. Ramama1* it is 
held that, where after the passing of a rent decree against the pattadar the lands 
covered by the patta were purchased. By a stranger and notice of such sale was duly 
given to the. landholder under section 145 (2), an attachment and sale of such 
lands in execution of the rent decree without notice to the purchaser is a nullity. 
Annamalai Chetdar v. ICutdgan11 decides an important point, laying down that a suit 
Jo recover costs of repairs to a tank from a" dasabandam inamdar by a person who 
had incurred them in accordance with a requisition of the Collector under section 14 
of the Railway Protection Act can be laid only in the Civil Court and there is noth
ing in sections 140 and 189, contra. ■ . : . '

Contracts.—In Narayaridas. Mvndade v. New Mofussil Co„ Ltd.1*, the Judicial 
Committee recognises that in India an oral contract is valid and that when a party 
pleads that it was contemplated by them that the .agreement was not to be con
sidered as complete and binding until it was signed by the parties it is a question
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of construction whether the execution of the further document is a condition or 
term of the bargain or whether it is a mere expression of the desire of the parties 
as to the manner in which the transaction already agreed to will in fact go through. 
Another interesting pronouncement of the Pnvy ^Council is _ Mst. Den Kuer 
v. Mst. Soria Devi'* 1 * *, which rc-affirms that the rule that has prevailed in India that 
where a contract is intended to secure a benefit to a third party, as a beneficiary 
under a family arrangement, he may sue in his own right to enforce it, has been 
extended to cases where provision is made for the maintenance of the female mem
bers of a Hindu family on a partition of the joint family property between the male 
members. Hairoon Bibi v. United India Life Insurance Co., Ltd.*, deals with the 
interesting question -whether a direction to remit an amount includes remittance by 
post andnolds that though the idea of a direct payment in person or by messenger 
might also be indicated, remittance by post should be taken to be one of the modes 
-contemplated by the parties. Mohammad hack v. Sreeramulu* lays down that even 
as an agreement to refrain from bidding at an auction is not opposed to public 
policy so also an agreement for the withdrawal of a tender is not unlawful within 
section 23 or section 27 of the Contract Act. In Rangiah Chettiar v. Parthasarathy 
Iyengar4, it is pointed out that if there is no objection in law to the seller getting some 
•one else on his behalf to deliver the goods to the buyer, there is equally no objection 
do his being authorised to file a suit as the seller’s assignee, deputy, nominee or 
agent to enforce his rights and that is not a transfer of a mere right to sue for damages 
but is a transfer of a right under a contract which is still to be performed by both 
the sides and not after it was broken and a claim for damages had arisen. Raftima 
Bibi v. Sheifuddin8 recognises that although the principle enunciated in section 68 
would not apply to the expenses of the marriage of a minor under English Law, the 
principle has been extended in- India to cover the marriage expenses of Hindu 
.minors and it would make no difference if the girl is a Muslim. Muthusloami Aiyar v. 
-Vdammal* points out that one of the co-owners of a well executing repairs to it 
cannot recover contribution from the other co-owner under section 70, where the 
latter as a matter of fact was not enjoying the use of water from the well. In 
Kuppan Chettiar v. Ramaswami Chettiar'1., it is recognised that if the circumstances are 

■such that the law imposes on any person any legal or equitable duty to indemnify, 
it will imply on his part a promise to do that which under the circumstances he 
ought to do. The decision in Indo Union Assurance Co. v. Srimoasan* brings out the 
'difference between the relationship of master and servant and that of principal 
and agent, namely, that while a principal has only the right to direct what work 
the agent has to do a master has the further right to direct ■ how the work is to be 
done'and in the former case the agent would be entitled todamagesin the event,of 
the agency being wrongly terminated only if he had been successful in his agency.

Speotfig Relief.—The decision in Singara Mudati v. Ibrahim Bcdg• lays down 
that a contract by the natural guardian of a minor to convey property cannot be 
specifically enforced against a transferee from the minor of such property with 
notice, on the ground that what cannot be specifically enforced against the transferor 

■ cannot be enforced against his transferee either. In Siddique & Co. v. Utoomal and 
Assudamal &C0.10, the Privy Councilpoints out that the essential requisite to be 
proved for obtaining the relief of rectification of an instrument under section 31 of 
the Specific Relief Act is that it was through a mutual mistake of the parties that 
the instrument in questiop did not truly express the intention of the parties. Srte 
Meenakshi Mills v. Provincial' Textile Commissioner, Madras11, holds that section 45 

•cannot apply to a case where the petitioner who had been by an order of the Textile 
•Commissioner given the right to deliver yam to persons of specified categories 
-delivered them to certain others and thereupon the Textile Commissioner seized
the goods for contraventjpQ. of jhg opjef...  .  
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Company Law.—In Krishna v. Indo Union Assurance Co,, Ltd.1, the Privy Council 
points out that where under its articles of association, a company was empowered 
to appoint and in their discretion to remove or suspend managers, secretaries, etc., 
and the company had appointed the appellant as secretary in 1939 for five years 
and in 1941 appointed a general manager to which the secretary objected, the 
secretary being only a servant of the company and bound to carry out the duties 
assigned to him cannot in the circumstances of the case object to the appointment 
of the general manager. In In re Kalyanasundara Goundar*, it is ruled that where 
on the resignation of the liquidators appointed on a voluntary winding up of a 
company, the name of the company was struck off the register under section 247 (5) 
of the Companies Act and later on another person was appointed liquidator and 
bn his application the company was restored to the register, a refusal by the 
original liquidators to submit statement of information required by the official 
liquidator would be an offence and section 177 would apply. In Sankaram 
'Nambiar v. Kottqyam Bank*, it is held that there is nothing4 m section 198 to 
indicate that the powers of the Court with regard to the estate of a contributory 
or a debtor can be exercised in a summary proceeding under section 235 and a 
proceeding under section 235 against a director cannot be continued against his 
heirs after his death during the proceedings.

Otvil Procedure Code.—The decision in Venkatasubba Rao v. Jagannadha Raolr 
makes it clear that a Hindu widow, with reference to the interest devolving on her 
tinder the Hindu Women’s Rights to Property Act, would be her husband’s legal 
representative within section 2 (u) of the Civil Procedure Code. Balakotayya v- 
Nagapya* recognises that the doctrine of res judicata applies also to decisions in pro
ceedings which are not suits, as for instance, a proceeding under section 84 (2) of 
the Madras Hindu Religious Endowments Act. Failure by a person to object to 
a prior execution application of which he had notice, in respect. of a maintenance 
decree against him, that such decree had become uncxccutablc consequent on 
resumption of cohabitation subsequent to the decree was held in
Palamammal v. Antmugham ChetH* to bring into operation the bar
of constructive res judicata. Ramarayudu v. Mamkya- Rao'3 points out that 
the general rule is that a party to a suit cannot in a subsequent pro
ceeding be heard to allege that a decree obtained against him in a former 
litigation was obtained by collusion between himself and the plaintiff. In Sri 
Rajah Kotagiri Madhavarao v. Papapya Rao6, it is held that an appellate decree con
firming a decree passed without jurisdiction can have no more validity than the 
decree of the first Court and cannot operate as res judicata. In Kuppan Chettiar v. 
■Ramaswam, Chettiar6, it is decided that the doctrine of ns judicata cannot apply where 
the earlier suit had been decreed in second appeal against a defendant who had 
remained ex parte in the trial Court after a co-defendant had been exonerated, 
-and a suit is subsequently brought by such defendant who was compelled to pay 
the decree amount, for indemnity against the exonerated co-defendant.. Ramamani 
v. Basaoqyya10 makes it clear that in a partition action each defendant sharer is also 
in the position of a plaintiff "and where one of the defendants in fact applies for a 
decree in respect of his share and the alienees are arrayed as co-defendants, the 
decision operates as tee judicata and cannot be reopened in a subsequent suit between 
the particular defendant whose share was the subject of decision and the alienee 
defendants. Appalaraju v. Venkatasubbarao11 lays down that under section 13 for a 
decree of a foreign Court to be conclusive there should have been a controversy 
•and ah adjudication thereon. In Nemichand Sotocar v. T. V. Rao1*, it is made clear 
that a decree of a foreign Court against an absent defendant by consent of the 
plaintiff and the remaining defendant without hearing any evidence is not a decree 
given on merits. In Nadtioppa Chettiar v. Muthukaruppan Chettiar1*, it isjxccogniscd
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that section 16 cannot apply where the immoveable.property, the partition of which 
is sought, is not situate in British India. Galley &Go.v. Appalaswarrd Naidu1 explains that 
under Section 'ao, in suits arising out of contracts the cause of action arises either at 
the place where-the contract was made or where it is to be performed or performance- 
completed, or where in performance of the contract any money to which the suit 
relates was expressly or impliedly made payable. Lakikrrdpathi Naidu v. Mohammad 
Gham1 applies the abovc^pnnciplc and holds that a suit for damages for breach of 
contract can be filed at the place where the goods were deliverable or at the place 
where the price 'was payable. In Vastiram Manmal v. Ramasmami Iyer*, the principle 
is stated that a condition in a contract regarding forum should be strictly construed 
and that the restriction applies to the particular proceeding instituted should also 
be shown. -In Krishna Rao v. Gonii Bedragi*, it is held that a claim of the mortgagors, 
to set off in execution a right to recover damages against the mortgagee decree- 
holder based on his failure to supply funds to the receiver appointed in the action 
for instituting suits for recovery of rents due by the mortgagor’s tenants, is not one 
relating to the execution, discharge or satisfaction of the mortgage decree within 
the meaning of section 47. In Nacharammal v. Veerappa ChtUua8, it is held that 
as the decree to bo executed, where there has been an appeal, is that of the appellate 
Court of final jurisdiction, the period of is years under section 48 has to be computed 
only from the date of such appellate decree. In the ease of partition decrees it is 
laid down by Venkataraya Goundan v. Mcdlappa Goundan8 that though the decree may 
be engrossed on stamp paper on a later date, the date of the decree for the purposes- 
of computing the period of limitation for execution has to be construed as that of 
the date of the judgment. Venkata Lingama Nvyanxm v. Venkata Narasimha 
Rayamm7 decides that resistance to execution on . legal grounds, however ill- 
founded, could not amoqnt to preventing execution by fraud within the meaning 
of section 48 (2) (a). In Venkataswemd v. Tata Reddi* it is laid down that where the 
sons of the maker of a promissory note are sued on the note after the death of their 
father the Court can pass a decree against them so as to render them liable not only 
to the extent of their father’s separate property but also to the extent of his share 
in the joint family property in their hands. Governor-General in Council v. Krishna- 
neami Pillai8 shows that the provision regarding notice in section 80 is express and 
explicit and admits of no implications or exceptions and imposes a statutory and 
unqualified obligation on the Court. Where, after a railway company had been 
taken over by the Government, a suit was instituted against the company for recovery 
of damages and subsequently leave was sought to amend the plaint and add 
the Governor-General as a second defendant, it was held in Governor-General of India 
v. Raghunandan Shenqy10 that the suit was not.maintainable without notice being 
served on the Governor-General in Council under section 80. The interesting 
point is decided in Chem Abbheong v. Packiri Mahomed Rowther11 that an enemy army 
m temporary occupation of a foreign country cannot be said to be the government 
of that country so as to make a person residing in such country an alien enemy 
who is prohibited by section 83 from suing in British Indian Courts. In Jainambu- 
kanxi Ammal v. Rxthrapathy PUlail*, it is held that where a temple as well as its- 
property arc in British India no relief in respect of the property can be obtained 
except from the British Indian Courts. Venkatanarasimham v. Nagoji Rao1* holds, 
that where the effect of an order.is to prevent an enquiry into the merits such an 
order would come within section 105. Peiku Redddar v. Rajamba Ammal1* rules- 
that where a suit by the wife of the aliepor to have alienations 
made by her husband in favour of different persons set aside on . the 
ground of her . husband having been insane at those times was decreed,, 
the -cause - of -action- against—all—the.alienees...being_common, a certificate
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under section no can issue if the valuation of the suit taken as a whole on the date 
of the plaint was above Rs. 10,000. A Full Bench decides in Gangadhara Ayyar v._ 
Subramania Sastrigal1 that where the decree of the High Court was one of variation 
in so far as it bad given the plaintiff four more items than had been decreed in the 
lower Court on a cross-objection preferred by him in the defendant’s appeal, and 
the defendant wished to appeal in regard to all the items whose value was above 
Rs. 10,000 a certificate can be claimed. In Lakskmarutn Chettiar v. Thangam*, 
it is pointed out that the value of the subject-matter in dispute in an appeal to the 
Privy Council in a partition suit must be taken to be the value of the share in the 

joint family property in respect of which the appellant is cl aiming. An important 
practice point is elucidated in Srinivasa Varadachariar v. Adanavala Afahamvmgal 
Temple* that where a small cause suit is tried as an original suit not.b^ mistake 
or wrong numbering but after the parties have joined issue and a finding is given 
that it should be tried as an original suit and there was an appeal wherein no, 
question of jurisdiction was raised at all, it is not open to the, plaintiff to contend 
in revision that the appellate Court had no jurisdiction. In Subramania Vadiar v. 
Sreenivasa Vadiar*, it is held that 0.1, r. 8 pre-suppotes the existence of a right of suit 
in the plaintiff who instituted the suit and the grant of leave to a person not really 
interested may be recalled at a later stage in the suit or in appeal. In Mahalakskmamma 
v. Kasina Mallayya*, it is laid down that where failure to sue in a representative 
capacity was due to a bona fide mistake the appellate Court can grant the necessary, 
leave. Mooka PUlai v. VaUaanda PUlai* decides that the provisions of O. 1, rule 8 
apply to appeals as well as suits. Kumaraswamiah v. Krishna Reddi7 emphasises that 
•O. 7, r. ia requires the Court to pass an order when it rejects the plaint, always 
•giving reasons for doing so. In Kunfakrishna Reddi v.' Ramaregu8 it is pointed out 
that where an order on a petition filed under O. 9, r. 9 was passed without notice 
being issued to the opposite party the order is not one properly made under that 
provision. Samankaiha bfadar v. fames^ holds that it is a ivell-settlcd rule of law in 
Madras that a minor is not bound by a decree which has been passed against him 
as the result of gross negligence of his guardian in the conduct of his suit and the 
same principle will apply to a case where a mother sues on behalf of her minor son 
and by her gross negligence allows the suit to be dismissed for default. An important 
practice point is dealt with in Raghava Mannadiar v. Theyunm Mannadiar1 *. It is ex
plained that where the plaintiff asked for the establishment of his right to a share in 
lands, what is appurtenant to it, namely, a right to account need not be separately 
asked for and the absence of such prayer in a partition suit is no bar to the award 
of mesne profits and O. 20, r. 12 applies only to a bare suit for possession. Ate furry a 
v. Appalaraju11 seems to sound a somewhat different note. It points out that O. 20, 
r. 12 as amended in Madras in 1911 and 1941 docs not say that, when there was 
no claim for future mesne profits in a-suit to recover possession of land and the 

•decree therefore did not award any, still the Court can, on an application proceed 
to ascertain such mesne profits and pass a final decree. It further holds 
that where the preliminary decree awards no future mesne profits there 

■ can be no final decree awarding the same. In Official Receiver of Ramnad 
v. Muthiah Chettiar11 it is held that O. 21, r. 16 only applies to 
decrees passed by Courts to which the Civil Procedure Code applies 
and that after the separation of Burma from India in 1937 the decree of the 
Rangoon High Court becomes a decree of a foreign Court, and consequently 
O. 21, r. 16 cannot apply. Chellamma v. Ramakrishna Rao1* explains that under 
O. 21, r. 72 when the decree-holder purchases without permission, the Gpurt may4 
if it thinks fit, set aside the sale but is not obliged to do so and hence even if leave
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to bid obtained by the d tepee-holder- before-the first sale could not endure for the 
resale the purchase need not necessarily be set aside.. Another interesting matter 
is elucidated in Kalidasa Chetiy v. Siddha Chetty1 which lays.down that the respon
sibility for paying the correct amount into Court as required by O. a 1, r. 89 lies 
with the payer who wishes to have the. sale set-aside and not with the clerk who 
receives the lodgment .schedule. In SwaminatKa Iyer v. Krishnappami Iyer1, it is 
recognised that though attachment is a- necessary preliminary to a judicial sale, 
a sale without attachment is'not a nullity biit omission to attach is a material irregu
larity which renders the sale liable to be set aside under O. ai, r. 90 if substantial 
uyury is proved. Abdul Razack Rowthsr v. Mahomid Hardf Sahib* emphasises that the 
terms 0/ O 33, -r.’ 1 (a) themselves make it clear that.tjic Court must state cither - 
what the defect is or what arc the other sufficient grounds which have moved it 
to grant permission to withdraw the suit with"liberty to institute a fresh suit anH 
hence failure to state them will amount to a material-irregularity in exercising 
jurisdiction. In Palamappa Chftiiar v. Narayanan CfuUiar*, it is held that the issuing of 
a commission to examine a witness is a matter of discretion for the Court in the 
circumstances of each particular case and amongst such ’ circumstances must bo 
included the question whether that evidence cannot be adduced save throilgh the 
particular witness’ concerned. Chhabba Lai y. Kallu Lai1 is a pronouncement of the 
Privy Council that O; 3a, r. 7 is imperative, that its terms must be strictly adhered 
to and that the rule applies to an agreement to refer matters in dispute to arbitration. 
Vtnkalasmami Ncocker v. Balakrishna Nakktr*- holds that where a minor’s suit for 
partition after setting aside certain alienations was after the passing of a preliminary 
decree compromised out of Court without leave of Court being taken, such com
promise is voidable by the minor as against all thc-parties. Apropos of the obtaining 
of leave, it is observed hxRajeswara Rao v. Satyanarayana1 thafit is difficult to.hold 
that the guardian - must obtain the Court’s consent before the agreement to com
promise is-reached and all that is needed is that he must obtain such consent before 
the compromisteis concluded, i.e., when it is made a decree of Court. Sarraju v. 
Venkatarqju* holds that a decree passed in a maintenance suit is a final decree which 
entitles the decree-holder -to proceed directly in execution should the judgment- 
debtor fail to pay and- O.- 34, r. 5 has no application. In Panchapagtsa Atyar v. 
Rajamard Atyar*,- it is pointed out that as regards sales in contravention of O. .34, 
r. 14 it is now settled that such a sale is not void-but only voidable cither by appli
cation or by suit where the latter is piermissiblc,-by the party affected within one 
year. Narappa v. Chinnartppa10 holds that where an undertaking given by the plaintiff 
in obtaining an inltrim injunction was brokcuby him it docs not matter whether 
the undertaking is regarded as-an injunction issued by the Court or as a part of the 
tnitrim injunction issued against the defendant and in-either view it would, be an 
injunction the breach of which is punishable under O. 39, r. a (3I. In Supbamma v. 
Madhavarao11, it is held that an order dismissing an appeal in lumnt under O. 41, 
r. 11 has precisely the same effect- as an order dismissing the appeal after notice 
under r. 3a and an application for amendment of the decree must be made only 
to the Court which dismissed the appeal. -

Registration.—In Tanadamma v. YenkaUswarlu11, it is held that where the award, 
of an arbitrator in a dispute between the parties regarding the quantum of property 
and the terms on which it should be assigned in lieu of maintenance claims directed 
only, the party being put in possession and enjoying a certain property but did not 
operate as a conveyance and the right to have a conveyance’ executed later on was 
also specified, the award stood on no higher footing than an agreement to transfer 
in future and did not require to be registered. An important decision is that in
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Varadarqja Aijar v. Kailas am Aiyar1 .which holds that the mistake of the registering 
officer in entering a charge in a wrong book could not render the registration 
invalid and the transaction would be binding provided it did not injure innocen 
third parties.

Stamp Law.—In Srthwaman Chrttiar v. Ramanaihan Chrttiar*, it is held that 
sections 31 and 3a of the Stamp Act do not form one integrated procedure for 
adjudication as to stamps and the time limit referred to in the proviso to section 32 
docs not govern applications under section 31 and the Collector has jurisdiction 
to adjudicate as to the proper stamp duty payable although the document was not 
presented within one month of its execution. Chidambaram Chsliiyar v. Mgyappan 
Ambalam• holds that section 34 only relates to the stamping of original documents 
and the fact that the document filed in Court before - the trial was destroyed by 
the action of a mob will not put the plaintiff in a better position. A notable ruling 
regarding section 35 is that in Ram Rattan v. ParmanandA which decides that unstamped 
memoranda containing details of a partition could not be used to corroborate the 
oral evidence for determining the factum of partition, that the words “ for any 
purpose ” in section 35 should be given their full and natural meaning and the 
documents could not be admitted in evidence for any collateral purpose even.

Court-Fees.—In Ramanaihan Chrttiar v. Ramanaihan Chsttiar6, it is pointed out 
that while it is true that where the allegation was that a document was sham and 
nominal and had not effected a transfer of property the document could be ignored 
and a declaration of title asked for without setting aside the deed, in cases where 
a person who was himself a party to the document asks for a declaration in respect 
of the document, the relief prayed for should be cancellation and not a tncre decla
ration in respect of it and courf-fcc should be paid under section 7, clause (in-A) 
pf the Court-Fees Act. Kaliama Gaundrr v. Balasubramaniam• decides that members 
of a joint Hindu family out of possession may ignore a voidable deed and seek to 
recover possession of their shares and hence the asking for u declaration in respect 
of such a transaction is in effect one for possession to which scctiop 7 (a) applies. 
Rqja K.J. V. Naidu, In rcT, holds that a suit for a declaration-of plaintiffs’ customary 
rights to graze cattle, cut wood, etc., free of charges from a forest belonging to the 
defendant with a prayer for injunction, not being for a relief involving possession 
of fanrl will not be affected by the Madras amendment to section 7 (tr) (c) and 
court-fee will have to be paid under section 7 (is) (s). In Kuppuswarrd Pillai v. Taj 
Fraksha Thaikkal EstaU*, it is held that where the kudivaram interest in certain in am 
Ifmrlw is the subject of dispute and the net profits of the land have to be ascertained 
for purposes of section 7 (d) fc) the rent or mdvaram admittedly payable on the 
land to the landholder should be deducted from the gross income. Vmkatasubba 
Rtddy v. Ramadoss Rtddj* points out that though it is true that when the court-fee 
paid has been accepted the .Court may be deemed to have decided that the fee 
paid was correct within the meaning of section 12 though no specific order to that 
effect has been passed, yet in a case which is still pending the acceptance by a 
ministerial officer of the court-fee paid or the registration of the case without 
objection cannot be deemed to be a final decision of the question of the fee to be 
paid. Hence in spite of a suit being registered and numbered it is open to the 
Court to decide the question of court-fee as an issue in the suit itself and the mere 
fact that some arguments on court-fee were heard before the suit was registered 
will not amount to a decision that the fee paid is correct. In Ponmisaami Chrttiar 
v. Mariappa Pannadj10, the court-fee payable in a suit for declaration of the invalidity 
of a document alleged to be forged in regard to one of the sheets was considered 
anrl it was ruled that the suit need not be stamped as for cancellation of a document 
and that the plaintiff was entitled to pay court-fee under Article 17-A.
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T.tmttatton.—In Ramkotqyja v. Seetharamaswqmi1, it is decided that section 5 
of the Limitation Act is inapplicable to a ease of an application for a Heal decree 
under O. 34, r. 5, Civil Procedure Code, and the Court has no power to condone 
the delay in filing such an application*. Venkatoramayja v. Venkaiasubbayya1 points • 
out that inasmuch as in section 25-A of Madras Ac. IV of 1938 though a right of 
appeal is given no period of limitation different from th-t prescribed by the first 
schedule to the Limitadon Act is indicated, the provisions of section 29 (2) of the 
Limitation Act cannot operate so as to preclude the applicability ol section 5. 
In Nagabhushanayya v. Kotoyya6, it is held that'where an order of a magistrate passed 
under section 145 (6), Criminal Procedure Code, is not modified by the High Court 
in revision, it becomes the final order within the meaning of Article 47. Venugopal 
and.Brother v. Gopala Chtttiar4 holds that where there was an attachment before 
judgment of a sewing machine and vital parts thereof having diasppeared while 
in the custody of the sureties the owner declined to take delivery ot the machine 
op the raising of the attachment, and sued for the return cf the machine in the 
condition in which it originally was, limitation should be computed under Article 
48 or 49 and not under Article 29. Nagayya v. Ptnukondq Co-operative Town Bank, 
Ltd.6, decides that a claim by an auction purchaser for return of the purchase 
money where the sale had been set aside on the ground of mistake is governed by 
Article 96. Karanamurthi Thenar v. Ramanatha Thenar9 holds that Article 62 is in
applicable to a claim founded on an equitable basis ahd therefore a claim against 
one alleged to be a benamidar in respect of moneys received and held by bim being 
an equitable one will fall under Article 120. In Offidal Receiver of South Arcot v. 
Alagappa Chettiar7, it is held that a suit by the Official Receiver to have a rfiortgage 
executed by the insolvent declared as sham and nominal is governed by Article 120 
and the same article will apply even if in such a suit an alternative claim is made 
under section 53, Transfer of Property Act. Venkqt Ran v. Saihtraju8 holds that 
where a decree is amended and the same is in regard to an arithmetical error and 
is not the reason for the grievance against the decree, limitation will start from the 
date of the original decree itself; but if the grievance is by reason of th: amendment 
the time for the appeal would run from the date of the amended decree. In Gutti 
Jfukamma v. Mans a Bansayya7, it is held that where a decree in a suit filed in forma 
pauperis contained a direction to pay court-fee to government and execution appli
cations were filed by the latter but were not proceeded with and thereafter the 
decree-holder applied for execution the applications filed by government will enure 
for the decree-holder's benefit for purposes of Aj iclc 182.

SUMMARY OF ENGLISH CASES.
'Simpson, In re : Fowler 0. Timley, (1946) 1 Ch. 299.
Will—Bequest for charity—Bequest to vicar of named church for work in the' parish 

—Validity.
A gift to a vicar of a named church for his work in the parish means that 

it is to be used for the purposes of such part of his work {vie., functions connected 
with the cure of souls in the particular district) as lies within the parish. Such 
work is sufficiently definite and charitable, and a gift for such work is valid.

Smith’s Estates, Ltd. 0. Holland, (1946) 2 AU.E.R, 284 (K.B.D.).
Income-tax—Computation of assessable prqfits qf business—Expenses of litigation-- 

When deductible.
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Out of the profits of a company remuneration paid to an employee was allowed 
to be deducted only to some extent and the company had to carry the matter on 
appeal as the same question would arise ip future years and if they did not get the 
remuneration ascertained they could not pay any higher amount to the employee 
who may therefore leave them.

Held, the expenses of the litigation was an allowable expenditure in com
puting profits of the business. An expenditure for retaining somebody who is 
vital to the business is an expenditure which is incurred for the purpose of earning 
profits.

Meagher v. Meaoher, (1941) 2 All.E.R. 307 (GA.).
Divorce—Past cruelty on the part of husband—Ground for divorce.
It can rot be said that Courts will only intervene to protect the parties to a 

divorce suit from what they expect to happen. A divorce can be granted on the 
ground of cruelty already suffered by the petitioner. Where a wife who is given 
an unreasonable order by _hcr husband disobeys it and the husband then violently 
assaults her, courts will intervene and grant a decree for divorce.

Qycere.—Whether, and to, what extent, provocation amounts to a defence 
against a charge of cruelty,,-.

R. v. Wiqks, (1946) 2 All. EJR. 529 (G.G.A.).
Crimes—Offence under statutes which have since expired—Liability to conviction after 

expiry of statute.
Interpretation of statutes—Solution difficult—If can be doubtful, the benefit of which is 

to go to the subject.
Sub-section (3) of section 11 of Emergency Powers ^Defence) Act, 1939, 

provided that fhc expiry of the Act shall not affect the operation thereof as respects 
things previously don; or omittei to be done. There is nothing unreasonable 
in a person being punished for a breach of the law which was in existence at the 
time he offended, though Parliament had put an end to it by the time the prosc- 

- cution was launched. It cannot be sai 1 that there is any ambiguity or doubt 
which should be resolved in favour of the subject and against the Legislature. 
Though a problem may prove difficult, it by no means follows that the result is cither 
doubtful or ambiguous. Courts and juries exist for the purpose of among other 
things of solving difficulties both of law and of fact and it cannot be said, that, if 
the solution is difficult the result must be doubtful.

Household Machines, Ltd. v. Cosmos Exporters, Ltd., (1946) 2 AlhE.R.
622 (K.BJD.). .

Sale of goods—Contract for—Failure to deliver—Damages—Chain contracts—Practice- 
—Indemnity as to future claims against buyer from their own buyers—Declaration.

Whether or not there has been a repudiation of a contract for sale of goods, 
depends on the facts of each case.

Where the buyers say “you have'not delivered, and we ai^, therefore, nof 
going to pay on the nail” it docs not constitute a repudiation by the buyers of the 
contract.

Where the buyers to the knowledge of'thc sellers were buying with a view to 
resale, the disappointed purchaser is entitled to recover loss of profits which he 
would have made by the resale. Where there is no market in which similar goods 
can be obtained, the Court allowed 10 per cent, over the contract price of the goods 
'contracted for.

A declaration of indemnity was also given in favour of the buyer in respect of 
any future claim for damages for breach of contract which may be adjudged 
by a Court of law in respect of rc-salcs to third persons. *
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LEGAL PROFESSION IN ANCIENT INDIA
By

Ptlohim.
It has sometimes been remarked that in the history of ancient India, there arc 

no glimpses even, of the existence of the legal profession. While it may be true 
that advocacy as now understood was probably not known in ancient India it would, 
however, be incorrect to assume that law as a profession was altogether unknown 
to the dharma-sastra writers. The Mrirhebakatika—a composition of the 3rd 
century A.D.—contains an interesting description of an ancient trial. Though it 
mentions that the Judge is assisted at the trial by various p>crsons including a 
or scribe who writes down, the charges and the evidence, and that the audience may 
ta1' c an active part in the proceedings, there is no reference to any lawyer as such 
having a place at the trial. This becomes intelligible if the background in which 
an ancient court functioned and justice was administered is dearly borne in mind. 
In early Hindu literature as well as in social life the concept of law was expressed 
by the term “ dharma.” The law-givers regarded “ dharma ” as derive^! from
loka dharma. The Taittiriya Samhita remarks : Tbt fwpp Iffegl/ It is called
‘‘ dharma ” because it sustains the people. The Mahabharata too conveys the same
idea when it observed :

\

WROiraft ^ WRIrT jrt: I

V

The King was not above the law but had to administer it. Transgression would 
draw on him punishment. In the Mapru Smriti it is said : “ It (punishment) strikes 
down the King who swerves from his duty together with his relatives.”1 Kautdlya 
lays down a similar principle in the Arthasastra and states that the Court could 
punish even the King as the latter could punish the subject.

f- •

It was therefore vital that in the administration of justice there should be no flaw or 
miscarriage. To ensure this the early texts provide that in the sabha—which was 
the most important body that administered justice in early timm—the King should 
do his work surrounded by Brahmins, Ministers, etc.

“ A King desirous of investigating law cases must enter his Court ofjusticc preserving 
a dignified demeanour together with Brahman as and with experienced councillors^”* 
The Brahmins were to be associated, for, the administration of justice was prnrt of

1. VII, a8. a. Mura VITT, 1.
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the moral order to be maintained which was to he according to the Vedas. And 
the Brahmins alone had the requisite vcdic knowledge. Whatever may have been 
the practice in the vcdic period itself, during the sutra period at any rate, the only 
community associated with justice was'the Brahmin. This is borne cut ty an
observation of Gautama ; STT BJSfcW 3TTOWI. I
“ There are in the world two dedicated to the upholding of morals, the King and 
the Ipamcd Brahmin.”1 In course of time the King’s place in the Court was taken
by the or the judge, who was a Brahmin. * The function of the Brahmins
present in Court is particularly pointed out by a text of Gautarra, namely, that 
he was to interrogate the witnesses : UW BTNiBPb'f stmujl BT qjwqt* I

In fact any Brahmin learned in the law could assist the Court whether appointed or 
unappointed. It was the belief that one who practises the law speaks with a blessed 
voice.' Narada states4 ;

efpHJthl BT |

sbt n bstr b: srrersTsfrBRr n

But unless one knew the dharma one cannot practise, in the absence of an appoint
ment. This is clear from a text of Narada that in a litigation one who has no 
appointed position should say nothing and he who has such a position should speak 
without bias.8

dlKifiB BB55B sqqfff I

RgwB 3 mKAwimtiwd ra II
One versed in law and attending the Court is enjoined if occasion arises to give his 
opinion-to prevent a perversion of justice, for to preserve silence under the circum
stances would be to commit a sin. Manu has said* :

HBTBt B ERgsti BBJ5B BT I

SfOTi: TBJBB; 'TIFT BIT BBR FRIRTTl |)
The non-mention in the Mrichchakatika x>f the lawyer has in the circumstances no 
significance.
That persons versed in the law and attending Court could derive remuneration 
for the services rendered is clear from a text of Manu7 :

SB: BIR Uira-PT: Bffpfc I
IBB 9JT3BT bM* ||

“ Three suffer for the sake of others, witnesses, a surety ancf judges ; but four enrich 
tfieinselvcs, a Brahmana, a money-lender, a merchant andaking.” The enrichment
of the nm : or Brahmin can only be by his receiving remuneration for the assistance
that he afforded. “It would thus seem that though confined to the Brahmins, law 
as a profession had come into vogue during the time of the Manu Dhamiasastra. 

^This view receives some support from the sastraic provisions in regard to self- 
acquired property. That mdjadhana may be retained by the acquirer and not
shared is recognised by Gautama8, who says : BBT B BBTff. I

- l. Gautama, XI, ig. a. See alio Aniiaya on Narada II, i, a. .
a, Maim VITI, o. ' G. Vmn VIII, ig.

‘3-‘ Gautama XIII, a6t ^ 7, Warm VTH, ipg.
4." Narada lit, a. ' 8. Gautama XXD^ 30-
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“ a learned one may not, if he likes, give his sclf-acqnisition to the unlearned ones.” 
The acquisition through mdya of a Brahmin can only be by way of payments or 
honoraria or prizes obtained through a display of talents in debates, forensic contests, 
etc. . This is borne out by a text of Katyayana1, which says : “What is gained Jry 
proving superior in learning after a prize has been offered must be considered as 
acquired through learning and is not included in partition among co-heirs. What 
has been obtained from a pupil or by officiating as a priest or for answering a question 
or for determining a point in dispute or for the display of knowledge or by success 
in disputation or for reciting the vedas with transcendent ability, the sages have 
declared to be the gains of learning and not subject to partition. What is gained 
through skill by winning from another a stake at play, Brihaspati ordains as gains of 
learning not liable to partition. What is obtained by the boas£ of learning, what is 
received from a pupil or for the performance of a sacrifice, Bhrigu calls the acquisition 
of science. The same rule likewise prevails in regard to artists and in regard to 
what has been gained in excess of the prescribed hire. -What has been gained by 
superiority in learning and what has been acquired.in a sacrifice or from a pupil, 
sages have declared to be the acquisitions of science. What is otherwise acquired 
is the joint property.” The Smriti Chandrika explains “ success in dispute ” in 
the above context as getting the better of another “ in an ostentatious and argumen
tative discussion.”1 The Dayakrama Sangraha gives a similar interpretation. - 
Mr. Javaswal finds confirmation ot the existence of professional lawyers at the time 
of the Manu Smriti in the reference to t‘dhammapamkkas,, or traders in law, in the 
Milinda Panho, where they are described as persons “ who according to the spirit 
and according to the letter, according to justice and according to reason, according 
to logic and by illustrations explain and rc-explain, argue and re-argue,”* Mr. 
Jayaswal also mentions in this connection the case of Sridhara v. Mahidhara set out 
in Asahava’s commentary on Narada I, 6.4 In that case the question at issue 
was whether a great-grandson would be liable to repay a debt incurred by his great
grandfather. One Sridhara had lent money to a trader Mahidhara with a stipulation 
for payment of interest at 2 per cent, per mensem. Shortly after the incurring of 
the loan the debtor died leaving a great-grandson Mahidhara, who denied his 
liability to pay. In the action that ensued in the Courts at Pataliputra, one Smarta 
Durdhara is stated as appearing for the defendant but as being eventually confuted 
by Smarta Sckhara. The later works of Hindu jurists place the matter of the 
existence of a legal profession in ancient India beyond doubt. The Sukra Niti, in
particular, affords a flood of light. The engagement of a or proxy to
conduct and argue a case is specifically provided for* :

“ A plaintiff or a defendant who is unacquainted with legal practice and who is 
overburdened with other work may employ an experienced substitute or proxy.” 
The person so appointed Myth may make a claim or make a defence.* .One 
knowing dharma and vyavahara alone should be employed.1 One not employed 
cannot speak and is liable to be punished8 :

*TT y Idl ?! ^ ITcTT 5T 3^1 I
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The acts of the advocate will be binding on the principal. It is stated1 * 3:

^ ^ i
fra; Ir* ft fra: i)

“ Where any one causes anything to bejdonc by any one appointed by him, such act 
is regarded as being done by him (the appointcr) and it must be regarded as binding 
on him.” The appointcr will not be bound where the acts done by the lawyer are 
prejudicial to him,* As to the remuneration, rules arc prescribed. It is to be 
1/16, 1/20, 1/40, 1/80 or 1/160 of the value of the dispute. The Sutra Niti 
states* :

m ^ crafty II
The fee will be computed at reduced rates proportionately as the value of the suit 
increases. If a number of lawyers arc engaged then the fee is to be regulated by 
special engagements. It is stated4 :

fTfq TfWf ||
“ The fee must be lessened proportionately to the amount of dispute being large. 
Where there arc' many Niyogis their fee ought to be otherwise specially arranged.” 
Punishment is provided for the lawyer who misbehaves with reference to the case 
which he is engaged to conduct either by taking a bribe of through avarice. Cf:

“ A Niyogi receiving fee otherwise (than according to rule) shall be punished.” 
The foregoing authorities mate it fairly clear that advocacy as a profession was 
known even during relatively early times under the sovereignty of Hindu 
rulers.-

1

1. Safari Niti IV, 5, in.
9. Nsrsda EL 1, 9 : Sukra NitL IV, s. 99.
3. Safa* NM EV, 5, 119.

4-
5-

Ibid., XV, 5, 113. 
Ibid., IV, j, 114,
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AN INQUIRY INTO THE SOURCE AND AUTHORSHIP OF THE MANU
SMRITE. ... . 1

‘ Scholars have, in the past, in their investigations into the origin and date of the 
Mann fmriti, generally started fr.’m premises and landmarks set up on this side of 
the Christian era and tried to carry the smriti into the past in the light of linguistic 
and literary evidence afforded and sidelights thrown by other Sanskrit works of a 
later period. A serious handicap under which they all labourc 1 was that, in India 
unlike in other countries and civilisations of the past, there has been no regular or 
continuous record in the form of inscriptions, monoliths, 1 ablets or other monuments 
of ancient institutions and their development. Historical and archaeological 
Tcscirchcs of recent times siggest that a different method of approach may yield 
result of a more satisfactory character in regard to questions like the source and 
authorship of the dharmasastra of Manu. Excavations in India and clsew' ere have 
revealed the existence of considerable similarities between the code of Manu on 
the one side nnH the codes of Hammurabi and Assyria on the other, in regard to the 
njuncions concerning the social and business aspects of life. There seems to exist 

a large measure of parallelism between tLcsc codes suggesting a possible common 
origin. As has often been said “ light seeking light doth light bf light beguile”. 
An attempt is made in the following pages to give a brief review of the theories pro
pounded by eminent scholars and pioneers, like Buhler, Jayaswal and Mahamaho- 
padhyaya P. V. Kane in regard to the Manu smriti and to mention certain other 
considerations which seem to throw further light on the matter.

The Manava Dharmasastra is the most esteemed and illustrious of all the 
works of that class. No name is mentioned by the Hindu lawgivers so often or with 

■so much veneration as that of Manu. It is therefore somewhat surprising that 
not much information is to be found enabling us to trace the s urcc of the smriti 
or to identify its author. The version that is now extant has been the subject of a 
•large number of commentaries. The most prominent among them arc the Mann.

bhashya (njjqpq) of Medhatithi, the Manutdka of Govindaraja,

the Manvarthavivriti of Sarvajnanarayana, the Manvartha-
muktavali of Kulluka, the Manvarthachandrika

of Raghavananda and the Manuvyakhyana of Nandana.

Manu’s name goes back to the vcdic times. Three Manus are spoken of— 
Manu Vaiyasyata, Manu Apsava, and Manu Samvarana. Divine as well as 
human attributes arc said to characterise Manu. The Rig Veda mentions him 
along withother sages1.- Reference is made to “ father Manu”*. He is said to be 
the progenitor of the “ pancha janas.”* At one place there is a reference to him
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as a king1. In the Yajur Veda he is invoked at sacrifices as Praj'apati *. He is also- 
stated to have'invented sacrificial rites*. The Atharvana Veda, the Brahmanas- 
and the Nlrukta allude to his being bom to Vivasvat by Saranyu4 *. He is at another 
place mentioned as the son'of the self-existent Brahman*. He is also regarded as a' 
deity*. In the Valakhilya he is mentioned as the son of Samvarana7. The 
iSatapatha Brahmana refers to his following the customs of men®. Whoever and 

'' whatever he was, that he was looked upon as a guide and law-giver even during 
the vcdic times is clear. One of the prayers in the Rig Veda is that the votary- 
should not be led away from the path of Manu—

. J* .

Reference is also made to Manu dividing his property among his sons—
sprawl16. .The cytant Manu smriti also attributes to Mam

turmnn as well as divine characteristics and mentions him as the first promulgator 
of daws. He is described as the son of Brahman11, as a king who through humility 
achieved sovereignty1*, and as a law-giver1*. Mention is made of six other Manus,

; descendants of Manu Svayambhuva1* and their names are mentioned11. The 
aamc characteristics arc attributed to Manu by the commentators as well. While- 
TCnllnVa calls Manu an incarnation of the Supreme Soul, Govindaraja speaks' of
In'm as a mnbarisbi and Mcdhatithi describes him as an individual
perfect in the study of many branches of the Vedas, etc.,—tpfkltb 
Thus right from the Vcdic period there has been a halo around Manu but his 
personality has remained altogether baffling.

Another notable feature is that Manu’s teachings have always been regarded; 
as authoritative and paramount. According to'the Vedas whatever Mann' said1
was like medicine—ft ^ I (Tait. Sam. II, a, 10, a) ;

qg3f I (Tand. Brah. XXIII, x6, 7 ; Qf. Kathaka XI, 5,
-and Mail. Sam- I. 1, 5.) The same primacy is recognised by Parasara1*, though in 
,i espcct of Kritayuga only—

Sift ^ qRRRT: || r ;
-Brihaspati, a much later ihw-givcr, is equally clear on the matter17— •

i or if 11 .
■ ■ ♦ ■ ’•

The tradition has been consistently kept up and cannot therefore be lightly dis- 
.rtiissed. ’ The very unanimity in the matter would suggest that at some time there- 
existed such a promulgator of dharma. But who he is has mainly remained a 
'matter for conjecture. As already mentioned, the Vedas refer to three Manus add. 
•Katyayana’i Sarvanukramani of the Rig-Veda attributes five suktas to Manu_

1. Rig. Veda, I, 1 la, 8 : Qf.Sat Brain, XIII,
4, 3, 3 and abo to Ait. Brain, VLU, 8 wlhidhig to 
-Prajapad ai formerly anointing India, Soma; ’ 
Yama, Varuna and Manu. f - r

s. Tait. Sam., m, a, 8,1 ; V^}. 8am-,'X3,66; 
Malt. Sam, n, 7, 7. '

8- Tait, Sam, I. 7, i, 3 ; H, 5, 9, 1 ; HI,
3, a, 1 ; V, 4, 10, 3, etc.

4. Adn Veda, VllI, 10, 04 ; Sat. Brain, XlU,
. 4, 3, 8 ; Nlrukta, XII, 10.
. 5- Sm Stoka died in Nlrukta^ ITT, 4.-1

6. Nlrukta, XII, 33,34.

7. m, 1. & -
8. Qf, I, 8, 1.
9. vni, 30, 3.
10. Tain, Sarm, ITT, 1,
11. .Manu, 1. 33 ; I,
ia. Ibid., VTL, 4a.
13. flii, I, 10a ; I, 119;'n, 7: j ■ V
14. Ibid,,"l, 61. • ' r’•
ig. /Hi, I, 6a.

»7- KnTlnkt on Man^-1,. 1, and by
Apararka on Y^jnaralkya, n, ai. •

9,4; Alt.Brainy,-14.. 
£3 s vi, 54.
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Vaivasvata, and but a few, verses to each, Manu Apsava and Manu Samvarana. 
The vcdic tradition however is that the rules of dharma were propounded by Manu 
Svaymbhuva1. The extant version of the Manu smriti maintains that tradition. 
In other- works- there arc references to a Manu Prachctasa,- and Vriddha Maim 
and Brihan Manu. In the circumstances, the reference to Manu in Ramachandra v. 
Vinajekti as “ the ancient sage whose identity is lost in he mist of ages but-whose 
word is regarded as divine ” seem to correctly sum up the position.

Various theories havp been propounded as to the source of the present version 
of the Mnmi smriti. According to Max Muller it is a recast and versification of the 
dharmasutra of the Manava charana. He observed ; “ There can be no doubt, 
however that all the genuine dhannaaastras which-wc possess now are without 
exception nothing but more modern texts of earlier gutra works on kula-dhannas 
belonging origii ally to certain vcdic chart nas.”* Buhlcr was drawn to this 
theory mainly because “"it substituted a rational theory of historical development 
for the fantastic fables of the Hindu tradition and for the hopeless uncertainty which 
characterised the earlier speculations of European scholars concerning the origin 
of the so r-allrrl Indian codes of law.”4 Buhlcr developed Max Muller’s theory and 
suggested that the composition of the Manu smriti was due to the establishment of 
special law schools which were independent of any particular sakha of the vedas 
and which supplanted the vedic charana* as far as the teaching of dharma was 
concerned*. According to him the Manu smriti is “ a conglomerate of the Manava 
dharmasutra and of floating sayings” * and the conversion was effected between 
aoo B.G. and 200 A.DV Dr. Jolly also agrees with the view that the Manava 
dharmasastra originated from an earlier Manava dharmariitra *.

Jayaswal has put forward the view that the Manu smriti was the work of a histori
cal person,,composed between 150 B.C. and 100 A.D. during the days of the Sunga
-.11__Q r\f BroKmirvittm "ftnHHliijnn flnrl Other TtOD-empire®, to mark the triumph of
ortfiodox forces and that the name Manu was adopted as a symbol of conservatism 
and not fcccausc.be was the real author10. He.has further suggested that the smriti 
was composed to supplant the civil and criminal laws of the country which were 
to be found in the Arthasastras11 and that, in the. Manava dharmasastra_for the 
first time the dharmasastra invaded and appropriated the province of the artha law 
malting the latter an appanage to its own system1?;. Jayaswal denies the existence 
of any Manava dharmasutra and suggests that.'the 'true source of Manu’s code is
to be sought in the Arthasastra1*. . -_

Mr. Tariff has propounded another view. According to, this learned scholar : 
“ Long before the fourth century B.C. there wa? a.work on dharmasastra com
posed by or attributed to Svayambhuva'Maim, Tfcis work was most probably 
Inverse. There was also anothet work .on- rajadharma attributed to Prachctasa 
Manu which was also prior to the fourth century B.C. It is not unlikely that 
instead of there being two works there was one comprehensive work embodying 
rules on dharma as well as politic* . This work was the original kernel of the 
Manu" smriti.”14' ' ,. ' • -

The internal evidence afforded by the extant Manu smriti makes-it clear that 
it* author, was not thc-first law-giver. For. one-thihg-it contains,a number of refe
rences to the views of other law-givers.- In, discussing the degree bf respect to .bn 
accorded to the father and the acnarya respectively the existence of the"two views 
is mentioned1*. On the question of the forms of marriage* permissible to the svctal

1. 5** Slot* tired in NiruktjL, ITT, 4. 
a. (1914) ixjf. 4a Cjd. 384 »t 409 (P.ay.
3. HJstory of AnrJfnt Sanskrit Literature,

pp. 134-133. l- - . ’ . . -
4. Skertd Books oftbe East Series, voL 95, Int, 

pp. zix-xx.
g; Hid,, p. xlri, - - -

. 6. Hid, p. icfc , -
7. Ibid., p. drib

8. Hindu Law snd Custom, p. B.
9. Msnn snd Ysjnavalkya, T. L. L. pp. 95-96.
10. Ibid, p. 44.
11. Ibid-, p. 13. - t

IB. Ibid, p. 17. ...
13. Oid,p.Ab.
14. History of Dharmasastra, toL 1, pp, 155-

156 ; tf., IbkL, p. 97f - . ■ - - : -
15. Mann, DO, 145-146. - -3 , - ■?:
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IKdn n, 10.
THL, xn, III.
VAL, EH, 23a. mA, m, 16. 
iwi, m, 51.
IbiA, VI, 9i.
IV. 9, 46.

13. S.B.EL, icric*, voL 14, p. rrrl, voL a, 
p. TTiil, pp. ilv-xlvEii, etc.

14. History oTDharmittaitra, toL I, p. 83.
15. Mura. EE, 34-36 ; QG.S., I, 90, i ;

I, 91, 1 ; I, 99,1.
16. Mum, Eft, 1 ; Qf., G-S_ II, 19, 1-9.
it Mum, m, 84-86.; Qf., Oi. EE, 19, 1-9.
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castes three views arc alluded to, the liddhanta being indicated at the end* 1 *. Like
wise with reference to the order of ceremonies at a sraddha and the disposal of the 
cakes two views are set out*. On the question whether in the case of a son prp- 
crcatcd by niyoga the child belongs to the begetter or the husband of the woman 
the Manu smith refers at one place to “ the discussion by the ancient sages ” * and 
alludes at another place to the views on the matter held by “ some sages”4 * * *. In 
regard to the effect of penance, the Manu smriti states that “ some ” declare that 
penance may be performed even where an offence had been committed intentionally.8 
Another feature that falls to be noted is that the present Manu smriti often refers to 
dharmasastras thereby recognising the existence of that class of literature prior to it.
It defines ‘ smriti ’ as meaning dharmasastra (tnfofts)8. In dealing with the 
constitution of a parishad, it refers to the reciter of the dharmasastraa 

7. Express reference to dharmasastras 13 made in the pres
cription relating to what the guests at a sacrifice in honour of the manes should 
hnfr 8. It is also significant that the extant Manava dharmasastra refers to individual 
law-givers like Atri, Gautama, Saunaka and Bhrigu*, to Vasiahtha10 and 
to Vikhanas11 and cites opinions held by them. The allusions cannot obviously 
be "to the existing versions of the works of these authors as they arc either not to be 
found in such works or are found there only as quotations.

The opinion that the Maau smriti is a versified version of an ancient Manava 
dharmasutra rests on slender foundations. One argument is that the smriti is in 
continuous anushtub metre and should therefore be considered to be later than the 
sutras. Another consideration is the analogy afforded by certain metrical editions 
of dharmasutras affiliated to sutra charanas and the existence of certain passages 
in the works of Vasishtha in particular probabilising the existence of a Manava 
dharmasutra. It is pointed cut that the rule of Panini—
suggests that the vcdic charanas had their dharma books and that it is now proved 
that in ad li don to Apasthamb l in the cases of Baudhayana and Hfranyakcsin also the 
dharmasutras are found linked np with the Grihyasutras of particular charanas.18 
Though the theory is attractive it is to" be noted such a connection has not been 
established in any other case. Nor, as Mr. Kane points out has any other charana 
of any of the Ve las other than Krishna Yajur Veda an extant dharmasutra ascribed 
to the founder of the sutra, Mr. Kane has cited Viswarupa14 as stating that there
was no Manava charana at all—“ ^ It i* true
that there is a Grihyasutra of the Manavas. But the latter differs from the 
Manu smriti on a number of important p tints, such as, the age for the performance 
of samskaras like tonsure, upanayana, etc.,18 the period of studentship18, the rules 
to be observed by householders17. Mr. Kane points out further, that two things 
■dealt with in the Grihyasutra, namely, the Vinayaka santi18 and the tests prescribed 
for the s-lection of bride1* have no corresponding references in the smriti*9. Bidder 
has tried to e<plain the differences by suggesting that the author of the Manava 
dharmasutra might be different from the author of the Gri iyasutra11. He has Iso 
■sugg sted that the real connecting link is to be found in (h ‘ Sraddha Kalpa of the 
Manava school. He relies on the fact that the first of the two verses in the second 
HinnHa describing the Brad ha ceremony corresponds literally with what i found
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.n theamriti\ and that the statement in the smriti—M'ldcl
appe rs in the same terms in the Sraddha kalpa. Buhler has also claimed that a 
number of other verses in the kalpa are in agreement either partly or wholly with the 
smnti. It has, however, been pointed out tbut though there is j arallclism between, 
individual verses of the two worts there is a considerable divergence b' tween them 
in the treatment of important matters like funeral ceremonies, ihc differences more 
than counterbalancing whatever resemblances exist in regard to s< me points. It is 
also to be noted that according to Bhasa1, the Sraddha lalpa is distinct from the
smriti and is a work of Manu Prachctasa—“ BT^bW Jayaswal
invites attention to the fact that the adoption of the Sraddha lalpa by the Yajur 
Veda Manavas is not-invariable*. The main basis of Buhler’s theory as to the 
existence of a Manava Dharmasutra rests on the following verses in Vasishtha1. 
They are :

“ The Manava states : only when worshipping the manes and the gods or when 
honouring guests he may certainly do injury to animals.” (IV, 5.)

^ ail r ftg&TOswf&i I
Qfrlfa ■q q$j (|

“ On offering the honey mixture (to a guest) at a sacrifice and at the rites in 
honour of the manes, but on these occasions only, may an animal be slain ; that 
(rule) Manu proclaimed ” (IV, 6).

B15WT snitfat i?flf |

si wWtawnrft qwtsqw: ||
“ Meat can never be obtained without injury to living beings and injury to living 
beings docs not precure heavenly bliss : hence (the sages declare) the slaughter 
(of beasts) at a sacrifice not (to be) slaughter in the ordinary sense of the word.’*
(IV, 7)-

eRlfa JfWJJR qfHfFTcTR ST ST

enft<R II
“ Now he may also cook a full grown ox or a full grown hc-goat for a Brahman a or 
Kshatriya guest; in this manner they offer hospitality to such a man ” (IV, 8).
Buhler remarks that the occurrence 6f the particle jfcT at the end of sutra 8,
and the identity of verse 6 with what is found in the Manu smriti8 and the close 
resemblance of verse 7 with the verse corresponding to it in the smriti * make it clear 
that the quotation is not over with sutra 5, and that such inference is in consonance 
■with the usual sutra arrangement, namely, first to state the prose rule, thereafter, 
the verses in o nfirmation and finally the vcdic authority on which both the rule, 
and the verses depend. Buhler proceeds to argue that the allusion here cannot be 
to the Manu smriti inasmuch as the latter frequently refers to Vasishtha and also be
cause there arc other quotations in Vasishtha which cither do not occur in the smriti 
or stand contr dieted. He therefore concludes that the passaf c under-discussion 
could have been taken only from an older Manava dharmasutra. A number of 
considerations exist which si ow that the inference drawn is of a debatable character.
Jayaswal points out that if the words li fjcf ,f in sutra 5 arc intended to

1. Mum, m, 274. 4. IV, 5-8.
2. Pradma, p. 179, Trivandrum edn. 3. Mum. V, 41.
3. Maim ™ Yajnavalkya, T. L. L. p. 24. 6. IbH., V, 48.
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indicate the opinion of Mami it would mean that the opinion ofVasishthais nowhere 
expressed. And Buhlcr’s argument founded on the hypothesis that the sutrakara 
invariably mentions his opinion at the beginning would then fail1 * 3 4 5 *. Jayaswal also 
mentions that the text of the 5th sutra is given differently. in the Anandasrama
edition1. According to the Smriti-samuchaya the version is 151

where the particle is not found at the end at alb It is further stated
by Jayaswal that if is significant that if there was in fact a Manava dharmasutra 
it has not been cited by either Apastamba or Baudhayana. The latter has enu
merated all the dhannasutras of his veda*, but there is no mention of any sutra by
Manu. Again the word is found both in sutra 5 as well as in sutra 8 which
would indicate a quotation within a quotation, which in the context will not fit, 
inasmuch as the last portion seems to nave been taken from vcdic literature. Mr. 
Kane has suggested* that probably the true explanation is that sutra 5 is only a 
summary of Manu’s view as can be gathered from the verses in the smriti V. 41, 
and V. 48. Bohlcr’s contention that the non-existence or contradictions in the 
smriti of the views in Vasishtha attributed to Manu would negative any theory of 
the references being to the the smriti would not, however amount to proof of the 
existence of the Manava dharmasutra. It is quite possible that an earlier 
version of the smriti contained such views.

Buhlcr has also referred to the fact that Kamandaka cites certain opinions of 
Manu which are not borne out by what is found in the present Manu smriti and 
which therefore may be attributed to the Manava dharmasutra. In regard to the 
sciences which a king must learn, Kamandaka mentions that according to the 
Manavas, they arc three —the vedas, the theory of professions and trades and 
dandaniti8. The Manusmriti states :

si sirsrnK i 
■wiwfort 11

<c From there versed in the three vedas, let him learn the threefold (sacred sciences), 
the primeval science of government, the science of dialectics, and the knowledge of 
the (supreme) soul; from the people, (the theory of) the trades and professions”*. 
The suggestion is that the Manu smriti treats the number of sciences to be learnt 
as four. In regard to the number of ministers a king should have, the Nitisara 
states7 that Manu had fixed the number at twelve. The Manu smriti has laid 
down at one place8 that it is to be no more than seven or eight. According to 
Jayaswal, the references in the Nitisara arc ically not to the Manava dharmasastra 
but to the Manava rajasatra, an altogether separate work*. Mr. Kane pointa out 
that in both the cases referred to, the Njtisara is only “ paraphrasing ” statements

■ made by Kautilya10. He also points out that while the first reference11 is to manaoah
(uRtfi:) the second11 is to Manu and it is thereby clear that what is referred
jo is a work. He further points out that in the first ease there is no conflict 1 etween 

. the view attributed to the manavas and the statement in the smriti, inasmuch as the
■ smriti does not say"that the yidyas are four but merely states from whom they can 

be learnt. As to the contradiction in regard to the number ol ministerships, Mr.
.-Kane points out that the verse in the smriti should be taken along with another 

verse1* therein which provides for the appointment of a larger number, if needed. 
There is thus very little support available for Buhlcr’s -theory of the Manu smriti 
being founded upon a prior dharmasutra of Manu.

i. Mann and Yajnavalkya, T. L. L. pp. 47-48.
a. P. 104.
3. Baudhayana, V, 9, 14.
4. History of Dnarmajastra, vol I, p. 83.
5. NltJsars, FT, 3.
<5. Manu, VII, 43.
7. Tfitbara, XI, 67.

8. Manu, VII, ^4.
9. Manu and Ysjnavalkya, T. L. L. pp, ai-aa.
10. Arthasastra, I, a, and I, 13,
it.- ‘NMnua-EE, 3. ,
1 a. Ibid,, XI, 57.
13.- Manu, VII, 60. - .
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Jayaswal’i views that the Manu gmriti was the first to invade the field of secular 
law, that the object of such invasion was to refashion the secular laws of the artha- 
■sastras which were till then being administered on line* acceptable to Btahminism 
ind that such recasting was done during the Sunga period arc also pot free from 
■criticism. Two remarks fall to be made. It is indisputable that some secular 
■matters had in feet been dealt with in the dharmasutras which arc considered to 
belong to a period carrier than that of the extant Manu smriti. It is equally indis
putable that a Mann and his work have been referred to in the dharmasutras. 
Any argument built upon the scantiness of the secular law to be found in the dharma- 
sutras ihay be explained by the fact that at the time when’the latter were composed,'; 
■secular law cannot- have been, as fully developed as in later times. Further the. 
assumption that the extant Manu smriti took root in the arthasastra cannot explain i 
the feet that the references in the sutras arc to_a dharmasastra of Mann. Nor is there 
.anything to show- that it was' the law of the .-arthasastra' that was being actually ' 
-administered. Again, even if the Manu smriti was composed for the purpose of- 
rccaating the laws in a manner that would favour the Brahmins, it may well be that 
such recasting had been done on s me ~ arlier occasion when the influence of Brahmins 
ha 1 been in the ascendant as for instance when Parasurama was reputed to have 
annihilated the Kshatriyas or at the time when Vasishtha’s influence had prevailed: 
over that of Viswamitra. _ It may also be noted that Brahminism did not acquirc- 
ppwer just at the time pf the Sungas. It was a vigorous force even before the advpn*
of Buddhim. The reference to “ senapatya ” in the Manu smriti*
need not lead to Pushyamitra, Jt may'be mentioned that a Brahmin taking to: 
arms or leflding an army in' field as the commander-in-chief had not been unfamiliar 
in early Aryan society. Parasurama and Drona afford such instances. The rule 
■enunciated in Ap**^111!)8-1-r

,' 9TT3W |

-should therefore be understood as presenting an ideal rather than a prohibition.' 
Jpyaswal also jppntions that the Mahabashya makes no reference to the Manu 
■smriti.. The Mahabashya was written sometime about 188 B.O. and it would 
therefore.look as if the smriti was composed subsequently, lending support to the, 
-view that it wa? a work of the Sunga period. The Mahabashya has specifically 
referred to dharmasastra—■q rPIT and contains also a verse found .

flic Manu smriti 
e verse is

^ mqi ^«tiwPer ^5: 1
SlfrOTcT ||

It is now generally accepted that the, dharmasutras may be assigned to' aJ 
period ranging between 600 B.G. to £oo.B,C. whatever differences, there may exist 
m regard tpthc place therein of individual sutra writer*. Purely legal questions^ 
xuch as," whether die daughter would be excluded by a son, what right* the appointed 
daughter’s son would have, etc., seem to have been matter* of controversy evep 
bpfote 600 B.G. The discussion in the Nirukta4 indicate* this. It also suggests 
tK»t such controversies had found mention in “ formal works ” as Mr. Kane call*- 
mrm Tt also affords evidence that Manu had long before then been regarded7 
as a law-given In adverting to the view held by some that sons and daughters 
■should share equally, Yaska give* a reference which is remarkable. He quotes a 
-sloka and distinguishes it from a rik. He says :

1. M«rm, XTL ioo. ,, 3. Manu, n.190., t
su 1, 10, ap. it. 4....NtukUv m, 4, 5..



34 THE MADRAS LAW JOURNAL. [1947

fag™ 1

enwr ^ yywimfa 9 Mfa sr?: wi 11 
Qff^m gsnorf ^ 1
ftSdiBt fopfieft flg: wigqtsjnfa; 11

According to Mr. Kane the juxtaposition of the sloka to the rik shews that the 
former is smriti and not sruti. This feature renders it likely as pointed out by him 
that works on dhanna in continuing slokas or in the sloka metre existed before the 
time of Yaska thereby showing the high antiquity of the dharmasastras. This 
Inference is borne out by the references contained in dharmasutra works to dhaima- 
sastras. Gautama refers to dharmasastras

and mentions Manu by name : iPIPMPblvilft P^:1 *.
In Baudhayana there is a reference to dharmapathaka at one place3 and in the 
fourth prasna Mann’s name occurs twice4 5 * 7 but in view of the fact that the fourth, 
prasna is suspected of being an interpolation the references therein may not be 
helpful. Apasthamba alludes to Manu as the founder of the institution of siaddhas.8 
The Purva Mimamsa also refers to dharmasastras, as for instance, in the statement ;*

In passing it may be mentioned that Max Muller’s view that works in continuous 
anushtub nave always followed the sutras7 does not seem to be correct inasmuch 
as the sutras of Apastamba and Baudhayana even in their earlier versions contain 
plenty of quotations in sloka metre.

Valuable support regarding the existence of a Manava dharmasastra from very 
early times is afforded by the references in the Mahabharata to Manu. There is 
no doubt difference of opinion on the question as to which of the two is earlier in 
point of time. The considerations set out by Mr. Kane coupled with certain materials 
afforded by recent archaeological research would seem to prove definitely that the 
smriti was the earlier production. It is significant that while the Mahabharata 
contains many references to Manu or to his work there is nowhere in the Manu 
smriti any reference to fhc Mahabharata. This feature is consistent with the- 
Mahabharata being a later work. The dharmasastra of Manu contains references 
to various personages who figure in sacred literature. In stating that it is 
knowledge that makes one great, Manu gives the example of the son of Angiras8. 
The story occurs in vedic literature also*. Reference is made in the dharmasastra 
to what Agastya did, in support of the rule that a Brahmin can slay for sacrifices, 
birds and beasts recommended for consumption18. As instances where want of 
humility resulted in destruction, allusion is made to Vena, Nahusha, Sudas and 
Ncmi11. In the next sloka the names of Prithu, Kubcra and Gadhi arc cited as 
instances of persons who were elevated through humility. In laying down the 
rule that oaths arc permissible to prove matters in doubt, the Manu smriti referk 
to the oath taken by Vasishtha before King Sudas1*. This story is mentioned in 
vedic literature also1*. In support of his statement that on marriage the wife would 
take on the qualities of the husband, the instances of Akshamala who married

i. danisms, IV, ai.
a. ML, XXI, 7.
3. Baadayana, I, 1, 9.
4. ML, IV, 1, 14 and IV, t, 16.
5. Apaitamba, n, 7, 16, 1.
o. Purva Mimarrua, VI, 7, 6.
7. Hbtory of Andmt Sanskrit literature.

, p. 68.
- 8. Manu, n, 151-isa. ■

9. land. Braiu, XIII, 3, 04.
10. ' Manu, V, B9.
11. Manu, VII, 41. ,
la. Manu, VOX 110.
13. Rig. Veda, Vm, 104^5.
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Vaishtha and Sarangi who married Nandapala arc cited1 * 3! In the discussion relating 
to appointed daughters, the name of Daks ha is mentioned *. Allusions arc made 
in other contexts, to Ajigarta8 9, a personage mentioned in the Aitareya Erahman 5 6a4, 
to Vasudeva8, to Bharadwaja8, and to Viswamitra7. Most of these names cccur 
in the Mahabharata also but there is no indication in the Manu smriti of any 
borrowing in the matter from the Mahabharata. This no doubt would be of 
negative value only but would not militate against the opinion that the Mahabharata 
is a later wort Likewise stands another fact. The Manu smriti enjoins that 
gambling is an evil8 and states how in a former kalpa it had led to great enmities.
The words in the context mean according to the commentator,
Narayana, “ in the ancient stories.” It is likely that such stories as those relating to 
Nala and other personages who suffered through gambling arc impliedly alluded to. 
The Mahabharata also refers to the evils of gambling but m view of the fact that the 
evil effects of gambling are mentioned in the Rig veda itself® it would be a mistake 
as Mr. Kane points out to treat the rule in Manu as having any connection with 
what is stated in the Mahabharata.

Turning to the Mahabharata, it may be stated at once that the references 
therein to Manu and his views are not always home out by what is found in the 
dharmasastra of Manu. Only some quotations are found cither in identical terms or 
in substantially similar terms. Another point that may be noted is that some refe
rences arc simply to Manu10, some to Manu Svayamthuva11 and seme to Manu 
Prachctasa11. The Anusasanaparva speaks in terms of the Manu dharmasastra :

I 1S. The rajadharmas of Manu are referred to in 
the Vanaparva14 : ^ I
The Dronaparva mentions Manu’s name with reference to arthavidya18 : ^ Wf 

I From the copiousness of the references to Manu in some
form or other—according to Buhlcr there are about a6o verses in 
the Santiparva, Anusasanaparva and Vanaparva alone which could 
be identified with slokas in the Manu smriti—from their occurrence not in 
any one part of the Mahabharata but all over it, from the fact that the 
references arc never to a dharmasutra of Manu but always either to the dharma
sastra or rajadharmas, it would not be unfair to infer that a Manu smriti was in 
existence even before the composition of the Mahabharata started. It is also quite 
likely as Mr. Kane has pointed out that at that time the dharmasastra had come to 
be associated with Manu Svayambhuva and the rajadharmas with Manu Prachctasa. 
That they might have formed a single work at an earlier period is suggested by 
certain features in the Manu smriti and the recorded traditions. Mr. Kane points 
out that a saying attributed to Manu Prachctasa in the Mahabharata is more or 
less identical with a sloka found in the Manu smiiti1*.

The statement in the Mahabharata is ;—

qrer: Sfrret g fore: |
eifq ft ^ II

i. Manu. IX, 23.
9. ML, DC, 128.
3. ML, X, 105.
4. Ait. Bnih., VTI, 13-16.
5. Manu, X, 106.
6. OiL, 107.
7. ML, 108.
8. ML, EX, 997.
9. Big. Veda, X, 34.
10. Sandparra, 76, 31 ; 88, 14-161 191,

G

10-19 ; 152, 14; 159, 30: AnuaatanVanaa- 
44, t8 ; 65, 1 ; 67, 19 ; ffl, 31 ; 88, 4 ; parva* 
parva, 39. 59 : Udyogaparva, 40, 9-10.

11. Santiparva, 91, 19 : Anunuanaparva, 
37, 1-6 : Adtparva, 73, 9.

19. Santiparva 57, 43-45 ; 58, 9.
!3- 47-35- 
14- 35. »'•
ii. Jdanu, m, 54.
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The extant Manu smriti states that the laws were originally taught to Manu by the1 
■Creator, that he’ in his turn taught them to Mari chi and others and that the present, 
version was given by Bhrigu1. The tradition has never varied that in the beginning, 
the laws were revealed to or composed by Manu though there are discrepancies 
fls to their later development and transmission to succeeding generations. In
the Mahabharata it is stated1 that the Supreme Being (jWfrW:) originally
composed a hundred thousand slokas on dharma, that M nu Svyambhuva pro
claimed them to the world and that Usanas and Brihaspati based their works on 
Manu. A different account is however given at another place in the same parva3, 
namely that Brahma composed a work in one hundred thousand chapters dealing 
with Dharma, Artha and Kama and that these were successively abridged by Visa-. 
laksha, India, Bahudantaka, Brihaspati and Usanas. Manu’s name is not mentioned' 
but in view of his being generally identified with or treated as sprung from the 
Creator the discrepancy is to some extent rendered innocuous. The Kamasutra 
of Vatsyayana mentions* that'a work in one hundred thousand chapters on the 
three divisions of life, dharma, artha and kama was composed by Prajapati and' 
the first two of these were next taken up by Manu and Brihaspati respectively :

The Kamasutra, bears out, at any rate, the tradition that Manu was the first law
giver on dharma and that all departments of life were originally covered by a single 
work.

The prose introduction to the Narada smriti also accepts Manu as the first 
law-giver. There are however two versions of the statement. As cited by Mcdhati- 
thi, it reads :

| *RR: R^rPTfcRT gicT:

11
In the other version it is said that Manu composed a dharmasastra in one hundred 
thousand verses arranged in 1080 chapters which was successively reduced by 
Narada to 12,000, by Markandcya to 8000, by Bhrigu’s son Sumati to 4000 verses.' 
The claim that Narada was the first to abridge Manu’s composition might well 
have been made with a view to ensure higher antiquity for his work. Be that 
as it may, the Puranas support the view that Manu was the first law-giver and 
Bhrigu’s recension was the first. The Bhavishya Parana as quoted by Hcmadri 
states :

W&i rr^Nt "r Ri&wiftwfqr I :
PHR3RRT 5T15RR UT?cTT Bril: ||

The Skanda Parana also contains the same account. Ir also states :
bfWI BR^ki RisrqwiftiRift 1

■RrW; gfgrTT tTefi: ||

Thus according to the accepted traditions, Bhrigu’s version is the earliest rendering 
of the Manava dharmasastra. Such is the evidence afforded by the classical and 
puranic works.

The excavations at Tello in lower Babylonia carried on from 1877 to 1900 
have brought to light a big city of about 3100 B.G., of the earliest civilised non- 
-Semitic people of Mesopotamia, known as the “Sumerians. The discoveries made 
there and at Susa have shown that the laws of the Sumerians formed the basis of 
Hammurabi’s code. The • excavations at Harappa and at Mohenjo Daro have

* %. r 3- tHi, 59, 80-85.
4- ,1. 6-8.
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produced evidence suggesting a close’resemblance between the objects’found in 
the Indus valley and toe antiquities of Mesopotamia. A seal identical with that 
found at Harappa and Mohcnjo Daro has been discovered beneath 
a temple of Hammurabi’s time,—about 2,100 B.G.—at Kish in Mcsopota-;. 
mia, Dr. Waddell, an enthusiastic AssyTiologiat has identified a number, 
■of seals found in the Indus valley as inscribed in the Sumerian language 
and as pertaining to vedic and epic rulers .and riahis such as Divodasa, 
Suihcna, Parasurama, Galava and others. That the original abode of fhc 
Aryans was in Central Asia probably near the rivers Jarcrtes (Yakshavarta). 
and Oius (Uksha) and that in course of time due to increasing population and 
religious and social quarrels they spread themselves out and one section came to 
India are generally accepted. There would be therefore nothing surprising in the 
existence of resemblances between the features noticed in the Indus valley dis
coveries and those in Babylonia and Mesopotamia, .The Rig Veda mentions for 
instance fortified towns and fortifications with iron materials1. The excavated 
Babylonian city has exhibited a similar feature*. Parallelism has been established 
also in regard to implements, jewels, etc. It is remarked by Dr. Waddell, apropos 
of the Indus valley discoveries : “ About the many vedic priests and kings whose 
historic piersonalitics and in p>art bodily relics, seals and jewellery are thus recovered 
and identified, arc ‘ Ausija ’ (Kakshivan), Kanwa, possibly Goutama Rishi himself, 
and certainly the slave girl ‘ Usij ’, the reputed concert of the latter in the epic 
romance. Among the kings whose historic identities, dates and monuments arc 
now recovered arc—Haryaswa with his father and grandfather and his descendants 
of the Pan eh ala or Phoenician dynasty, including specially Mudgala with his Indus 
valley seal and famous stone maces, Bhadhryswa and Divo Daso, the Emperor 
SaVnm or Sagara, the priest kings Gadhi, Jamadhagni, Sushcna and the truculent
Parasurama.............And with these arc recovered for the first time the actual
dates and reigns in which .they lived four to five thousand years ago. We also 
recover through their identifications the authentic portraits of many of them from 
their contemporary seals and monuments portraying their features and dress. 
AH educated Hindus will be glad to know the first hand scientific proofs for the 
veracity of their vedas and ancient epics ancL to leam that their ancestral vedic 
kings and sages were famous historical emporors, kings and priest-kings in Meso
potamia with multitudinous monuments, still existing there to the present day. 
It must also be gratifying to the modem Hindus to find that the vedic and epic 
traditions which their ancestors 'preserved and handed down through the centuries 
anrl in which they have stcadfasdy believed, arc now proved substantially true and 
have become a chief means of identifying as Aryans, the Sumerians, the Phoenicians 
and the Britons.”* The excavations at Susa have disclosed a monolithic slab in three

S'eccs on which is found inscribed in’ cuneiform characters, the code of King of 
ammurabi, whose ascent to the throne is fixed at 2123 B.G. by Kuglcr. An 

examination of the contents of the code show many features which are presented 
by the dharmasastra of Mann. Thus the code claims to be revealed . It discloses 
that Babylonian society stood divided more or less on the same lines as in Manu 
on a funrtional and occupational basis. There were three classes, the amdu, the 
mushkmi and the wardu, the first being a combination of the attributes of a Brahmin 
and a Kshatriya. A second point of resemblance is the grading of punishment 
according to the social position of the offender. Another noteworthy similarity 
is the pmndplc that punishment should -be appropriate to the nature of the offence, 
such as an organ for an organ, loss for loss and so on. The topics of secular law 
dealt with in the code of Hammurabi also display a great similarity to those found 
in Manu. An analysis of the 282 sections of Hammurabi’* code—of which however 
35 are found erased—shows that the code deals with the following subjects : witch
craft (ss. 1-2), witnesses and judges (ss. 3-5), theft (ss. 6-8), receipt of stolen propjerty

vn,
a

Rig. Ved*,' I, 58, 8 ; n, so, 8 ; IV;
. ^Bjlkic, rf tin AmHaf East, p. 834.

3." L. A. Wadddl, 
Deciphered, preface, pp.

Tndo-Sumerian 
111-147— ■ ' ■

Seal*
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agents (ss. 100-107), wine merchants and price of wines (as. 108-m), debt ami 
deposit (ss. 112-126), slander (s. 128),"adultery "and sexual offences (ss. 129-132), 
separation of spouses (88.133-143), taking a second wife or concubine (ss. 144-148), 
women’s property (ss. 150-152), unchastity (ss. 153-158), bride-price and dowry 
(ss. 159-164), inheritance (ss. 165-184), adoption (ss. 185-194), responsibility for 
death, assault etc,, (ss. 194-214), honorarium to doctors, etc., (ss. 215-225), branding 
of slaves (as; 226-227), responsibilities of builders (ss. 228-233), and of boatmen 
(ss. 234-240), oxen, their care, hire, wages of labourers, artisans, etc. (as. 241-274), 
prices and hiring of boats (ss. 275-277), buying of slaves, etc. (ss. 278-282)1. Of 
these heads, those not found in Manu arc witchcraft, doctors, gangers, gardeners, 
builders, wine merchants and slaves. The attention paid to these topics in Hammu
rabi’s code may be due to local circumstances and causes. There is however one 
feature present in'Manu which is conspicuous by its absence in the code of Hammu
rabi, namely, religious influence. This may be due to the feet that though the 
origin of the codes was Sumerian, Menu’s dharmasastra was compiled earlier at 
a time when the religious influence was more active. This is rendered likely by 
the fact that the Assyrian code which is also of the Sumerian stock but is older 
than the code of Hammurabi has given prominence to the religious element. The 
penalties prescribed therein point to a time when the sanction of law was derived 
from religious beliefs and faith. It would be rather curious if the code of Hammu
rabi could be fixed to about 2100 B.G. and the Assyrian code to an even wrliw 
date, but the dharmasastra of Manu which has features in common with them 
should be attributed to a far later date. The deciphering of the Indo-Sumcrian 
Seals shows that Manu’s work also is more or less of the same period. The seals 
deciphered by Dr. Waddell show according to him that in or about the time of 
Hammurabi, there were two Bhrigus. He identifies seal No. V as that of King 
Sushena and seal No. XI as that of Ghalava Rishi, both being described by birr. 
as Bhrigus. According to Dr. Waddell, King Gadhi identified by him as King 
Gudea of Tagash (about 2450 B.G.V—had two children Viswamitra and Satyavati. 
The latter married a priest kin£ Richika and he was succeeded by Jamadhagni 
Bhrigu, Bhrigu being an appellation borne by priests and priest-kings. Jamadhagni 
had four sons of whom Sushena was the eldest and Parasurama the youngest. 
Sushena who became king is according to Dr. Waddell, Prince Sussain, and Parasu
rama Prince Bura Sin of the Ur dynasty of Lagash, who then ruled over the Sumerian 
colony in the Indus valley. At that time certain Brahmins formed themselves into- 
a group with Vasishtha as leader. A contest ensued between him and Viswamitra 
in which the latter was discomfited. Bitterness thereafter existed between the 
Brahmins and the Kshatriyas and when Viswamitra, forcibly carried away King 
Jamadhagni’s cow, open hostility broke out between the two classes and eventually 
Parasurama practically extirpated the Kshatriyas. This story is borne out by the 
account in the Mahabharata of Parasurama’s exploits and of how the Kshatriya 
women perpetuated the class by having children through Brahmins and of how 
in that way the caste system was re-established. Society being so re-organised, a 
new set of laws had to be provided and it niay well be that Parasurama promulgated 
a code. The Mahabharata refers to Parasurama in the Santiparva as a son of 
Bhrigu and the promulgation of the code as Manu’s code is also intelligible as the 
name of Parasurama had created considerable bitterness. It was in this wise- 
that the code came to be represented as Bhrigu’s version of the laws of Manu. If 
the reading of the Indus valley seals is correct, then it is not merely the mystery 
regarding the authorship of the Manava dharmasastra but also the approximate 
time when it was composed that dispapear. It would mean that the real author 
was Parasurama and the dharmasastra was composed before 2000 B.G,

; A. Manava.”

1. The Iawi of Moses and Hammurabi’s Code, by S. A. Cook, pp. 8-10.
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APOSTASY AND ITS EFFECT ON PRIOR HINDU MARRIAGE.

Christianity and Islam arc the two proselytizing religions in India Recent 
trends recognise conversions to Hinduism as well, MuShuswami v.J MasilamanP 
Ratansi Morarji v. Administrator-General of Madras*, Durga Prasada Rao v. Sundarsana- 
swand*. According to one learned Judge the religion of a person is what the person 
professes and does not require recognition by the other persons belonging to that 
religion*. In the cases of spouses resident in India, their personal status and what 
is frequently termed the status of marriage is not solely dependent on domicile but 
involves the element of religious creed*. Where after marriage, the spouses or 
any of them change or changes his or her faith, its effect on the rights incident to 
their prior marriage, particularly as regards its continuation, is not always clear 
where the tenets ofthe new religion in regard to the matter arc in conflict with thoae 
of the religion under which the marriage had taken place. It is also possible that 
the prior marriage was a civil marriage or that it had been solemnised outside 
India. The marriage might be of the monogamous or polygamous type. It 
might be of the indissoluble or dissoluble pattern. Again, different considerations 
may operate according as both spouses or only one of them have or has given up 
the original faith. It is settled that where a Hindu or a Christian changes nis faith, 
the conversion per so docs not destroy the prior marriage but leaves it tubsisting 
see Government of Bombay v. Ganga8, In the matter of Ram KumariT, GW Makomtdv. 
Emperor*, Hof* v. Hope*. Interesting questions may arise as to Whether a convert 
who had belonged to a faith permitting polygamy and had a plurality of wives 
in that faith can on becoming a Christian live with all his wives. It is also dear 
that if there is any statute providing for annulment of marriage on change of faith 
by either spouse there would be no difficulty.

The only statute providing for dissolution of marriage on a change of faith 
by either spouse is the Native Converts Marriage Dissolution Act (Act XXI of 1866). 
That Act however affords relief only in cases of conversion to Christianity. Also 
the party concerned should, prior to becoming a Christian, have been a married 
person of British Indian domicile and shall not be a Christian, Muhammadan 
or Jew. The Act cannot apply where the conversion is to any other faith, or where 
the conversion is to Christianity from Judaism or Muhammadanism. Where a 
married Muslim becomes a Christian, the marriage contracted under the Islamic 
law would according to that law ipso facto stand annulled—see Amin Beg v. Soman1 * 3 4 5* 
Abdul Gam v. ffcfrW Huq11, Karan Singh, v. Emperor1*, Resham Bibi v. UGaida Baksh1*, 
Iqbal Alt v. ML HaRma14. After the passing df the Dissolution of Muslim Marring^ 
Act (Act YIH of 1939), the position is different where it is the wife that give* up

1. (1909) ao MJL.J. 49 : LLR. 33 Mad.

a. (1999) 55 MXJ. 478 : IXJL 5a Mad. 
160.

3. (1940) 1 MJUJ. 800 : I.L.R. 1940 Mad. 
6*3-

4. Per Rameaun J., in PMim1 Sole
mn r. OuUUk PUUL (1903) 45 MXJ. ao8 : 
IXJL 46 Mad, 839 (F.B.).

5. Sjdxur v. Saner, (1807) IXL 03 LA.

Vi 1 IXJL asQaL 537 (P.U.).
(1880) LLJL 4 Bom. - 336 (cocrmsioo

H

from Hind trim to Idem).
7* {1891) IXJL 18 Cal, 084 (cocTcnka 

from Qfadaumto lalam).
(J947) N«gXJ. 73 (-conversion from 

dabm to I 't Islam).Hind £___ _________
9. AJJL 1098 Sind 16a (conversion from 

Qhrfsdanfty to Islam),
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Islam. In such a case, section 4 provides that apostasy shall by itself not dissolve 
her prior marriage but she can move for its dissolution on any of the grounds specified 
in section a. If it is the husband that has become an apostate to Islam, the old 
law will continue to apply and his marriage with his Muslim wife will stand dissolved 
and he will be free to marry again as a Christian.

In the case of conversion to Hinduaim km Islam, the provisions of Islamic 
law set out above will operate equally in the matter of'thc extinguishment or subsis
tence of the previous marital tic. If the convert was originally a Christian and 
had married according to the tenets of that religion, the apostasy will not put an 
end to the marriage. If the apostate is the husband, he could under the Hindu 
law marry again even during the lifetime of his Christian wife. The wife may then 
under section 10 of the Divorce Act (Act IV of 1869) seek an annulment of th^ 
prior marriage as soon as the husband in his new religion has gone through a form 
of marriage with another woman. If the wife becomes a Hindu while her husband 
remains a Christian she can obtain freedom only if the husband becomes guilty of 
marital infidelity.

Where the conversion is to Islam from other faiths and the convert is already 
married, Muslim law provides a special procedure to get the prior marriage dissolved. 
The spouse who is not in Islam is to be offered that faith, and in case the offer is 
rejected, dissolution of the marriage can be granted by the Kan. The only difference 
between an Islamic and non-Islamic country in regard to this matter is that in 
the latter case the convert should wait for a period of three months before relief can 
be had. It will be recognised that, in affording relief to its own adherent, the rules 
of Islam trench upon the rights which had attached to the marriage when it was 
contracted. Thus if the prior marriage had been a Hindu marriage, from the point 
of view of the spouse continuing in Hinduism, the relationship can under no cir
cumstance? be extinguished. If the previous marriage had been a Christian marriage 
the spouse remaining in Christianity might well insist that the sanctity attaching 
to a monogamous union should not be defeated by mere change of religion. A real 
problem thus arises where Muslim law cuts across the incidents that had already 
attached to the prior marriage, whether under the law under which the marriage 
had been contracted or under the tenets of the religion to which the spouses had 
originally belonged. The law of India is not Muhammadan law any more than it is 
Hindu law or the eccicciastical law of the Christians. By what right then can 
Muslim law-givers control the incidents of a marriage contracted outside Islam ? 
The clash becomes apparent if regard is had to the outlook in regard to marriage 
of Christianity, Hindus!m and Islam respectively.

Christians regard marriage as “ the voluntary union of one man and one 
woman to the exclusion of all others,” Hydt v. Hydt1. It is not a mere contract 
but a contract affecting status or a status arising out of a contract, Sotiomqyer v. De 
Banos1. Under the Common law it was not constituted by a mere contract followed 
by conaibinatus. There must be some religious solemnity. The contract per verba 
d* prsstnti should be accompanied by some religious ceremony, Reg v. Mills*. Since 
the Marriage Act of 1836, various enactments have recognised marriage as a civil 
contract. Though ever since the Matrimonial Causes Act, 1857, definitely, and 
prior to that by private Acts of Parliament dissolution of marriages became possible, 
it could be done only on certain grounds. Change of religion has not been one of 
the recognised causes cither then or now justifying dissolution. Though marriage 
has ceased to be a lifelong union, the clement of exclusiveness has continued to.be 
of its essence and marriage is strictly monogamous.

Among Hindus, marriage is regarded as a relationship created by dhanna 
It is a samskara. As soon as the homa and saptap»adi

are completed it becomes indissoluble. Degradation of either spouse cannot undo 
it. If the husband becomes a pallia t the wife wifi, not be subject to his control during
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the period1 * 3. If however, he performs penances and-is restored to his- status the 
control revives. Even the gravest aim admit of expiation by penances*. Marital 
infidelity of the wife docs not annul her wifehood. Infidelity is
ordinarily an 3TO3? and the penance is or Catame
nia removes her «in JERT and repentance restores her rights4 5 6 7;
Even where she has not undergone penance she'will be eligible for “ starving allow
ance.” Neither degradation, nor desertion, nor infidelity can destroy the marital 
tie. In Subbaraya v. Ramaswamil, it was observed : “ Under the Hindu Law a 
person who lost caste by being expelled therefrom for specified reasons, forfeited 
whatever rights he might have had if he had remained in caste. That loss of caste 
created in him a disability to enjoy the rights incident to his relationship with those 
who remained within the caste. But it never broke that relationship. Whether the 
relationship be one of husband and wife or any other it was too sacred to be dissolved, 
be the disabilities imposed on the outcaste few or many ” (italics ours). In regard 
to the effect of adultery it was stated in the Government of Bombay v. Gangaa, that 
it would not operate as a divorce though the woman had by her own act destroyed 
her right to claim domestic and marital rights. There is very litdc in the Hindu 
sacred literature on divorce. Apasthamba declares that there can be no separation 
between the spouses as they have to perform religious acts jointly :

| qi(uiH?om§ |T

Manu is emphatic that neither by sale nor by repudiation can wifehooj
be terminated : 1" Brihaspati conveys
the idea even more forcibly when he states that of him whose wife is not deceased 
half his body survives. The text is :

Wl cTW 

WP1J |)
I

The provision for supersession or abandonment of a wife under certain circums
tances1* docs not imply the dissolution of the marriage. As regards the text:

wwrffg ll11
different explanations have been suggested. In commenting on Manu, V, 157, 
Medhatithi states that gfd in the above text should be understood as g|^sp
or guardian. According to some the text is intended to operate only where the 
bridegroom dies before saptapadi. Others suggest that it will apply where the 
first marriage has not been Qonsummated. According to certain others a jjccond 
marriage would be permissible if the girl had not attained puberty. According 
to some others the first marriage should not have resulted in conception11. The 
Parasara Madhaviya holds the text inapplicable in the kali yuga. It is in any 
event fairly clear that the text has not been followed in current practice. Among 
Hindus, marriage is thus, though not monogamous, at any rate altogether indis
soluble.

1. Set Mitakihira on Yijnavalkyi, I, 77. 8. Mian, DC, 46.
9. M«mi, XI, 8g, 99, 101, 105-106. • g. CHted by Apamfci on Y^Jinvalkya; II,
3. ' Minn, XI, 118. 136.
4. Gmtinu, XXII, 35; Viriibthi, XXI, . 10. Mirm, IX, 77—85 Y4jnnr^kyi7Ti°°*

ia ; Y^jmvilky*. I, 70-79. n. Nanidi, XII, 97'; Pimm, IV, 30.
5. (1899) I.UEL 93 Mid. 171. 19. Hotory of Dbinnasiltra by P, V. Kino,
6. (1880) LLJL' 4 Bom, 330, VoL U, p. 611, - ” '•
7. Aputimbi, II, 6, 13, 1&-17.
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The Muslim conception of marriage is radically different. Regarded as a 
social institution marriage under the Muhammadan law is essentially a civil contract. 
It rests on the same footing as other contracts. It is constituted by yab wa kabtd 
or declaration and acceptance1. The invariable presence of dower (either agreed 
upon or implied by law), the absence of religious ceremonies, the possibility of the 
relationship being confined to a stipulated term as in muta marriages, the provision 
for dissolution by talak, etc., serve to emphasise the contractual clement and its 
dominance in marriage.

It may not unfairly be contended that when persons belonging to a particular 
faith many according to the tenets of that faith, they may bedeemed to have 
subscribed, at any rate, in the eye 'of the law, to the distinctive characteristics of 
marriage as understood in that faith. It may also be remembered that even at the 
present time divorce is not recognised either by Roman Catholics or by Hindus. 
If therefore the procedure prescribed by Muslim law could be availed of by a person 
on becoming a Muslim to have his prior Christian or Hindu marriage dissolved it 
would be tantamount to assisting the party to set at naught the obligations he had 
incurred under this prior marriage as against the other party, for instance, to keep 
the tic intact.

It would seem that conversion of both spouses to Islam would render the 
incidents of their prior marriage alterable by Muslim law. In Skinner v. Skinner*, 
the question was touched upon but not decided. In that case, one Stuart Skinner 
had, in May 1855, married Charlotte Skinner according to Christian rites at a 
Protestant church. The spouses were originally adherents of Islam but prior to 
the marriage had become Christians. Subsequent to their marriage they reverted 
to Islam and continued in the practice and profession thereof until the death of 
Stuart Skinner. It was found that after their reversion to Islam the parties had 
gone through a form of marriage a second time according to Muhammadan law. 
Disputes arose as to the succession to the property of Stuart Skinner. There was 
a suggestion that the deceased had divorced Charlotte Skinner according to Islamic 
law. The alleged divorce was not proved. Lord Watson remarked : “ Whether 
a change of religion, made honestly after marriage with the assent of both spouses, 
without any intent to commit a fraud upon the law, will have the effect of altering 
rights incidental to the marriage, such as that of divorce, is a question of importance 
and, it may be of nicety.” The observation suggests that where both parties change 
over to Islam, they may be taken to have agreed to subject their prior marriage 
to be controlled by the Islamic laws, provided the change of faith was not for 
ulterior reasons, and that where one of the spouses alonebecomcs a Moslem the 
incidents of the prior marriage would remain unaffected. In Khambattaw. KhamhaUa* 
a Scotchwoman, Christian by religion, contracted in 1906, at Edinburgh, a civil 
marriage with one Ibrahim, a Moslem with a British Inman domicile. The parties 
subsequently came to reside in India, and in 1912, the wife was admitted into Islam. 
In June, 1922, the husband divorced her by talak and a fortnight later she married 
a Pam, Khambatta, under the provisions of the Special Marriage Act, 1872. In 
May 1933, in a suit by her for dissolution of her marriage withKhambatta on the 
ground of the latter’s misconduct, it was contended that the suit was not main
tainable as her first marriage with Ibrahim could not be dissolved by tnlnk and 
was therefore subsisting. It was held that when the wife became a Muslim, both 
spouses had, as. adherents of Islam, placed themselves under that law nnrl the 
incidents of their marriage could therefore be controlled by MntmmmaHiin law 
and the divorce by talak was therefore effective. It would make no difference 
whether the marriage was a religious marriage or a civil marriage.

Where one of the spouses alone becomes a Muslim, the convert thereafter is 
governed by Muslim law but the other spouse will continue to be subject to the 
laweto which he or she was all along subject in regard to the incidents of marriage.

~ tftwr.H hncumstanccs can,the former have the prior marriage annulled by recourse 
to the .provisioiis of, his dr her own law ? As remarked by Blagdcn, J., in Robasa

I. lSh Amocr All, «th
9dn., 1999, Vol. H, p. ^ (I097) L-R- aj LA. 34: 35 OWL537 fP.Q.). 

(1934) IXJL 59 Bom. 376, ,
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Khaxum v. Khodadad Bomaqi Irani1, primafad*, to hold that one spouse can by changing 
his or her religious opinions force his or her newly acquired personal law on a 
party to whom it is alien and who does not want it is so monstrous an absurdity that 
cdmcd its own refutation with it. If the -apostate sects the assistance of the Court 
which law is to govern the matter ? Queen Victoria’s Proclamation of 1857 states : 
“ We declare it to be Our Royal will and pleasure that none be anywise favoured, 
none molested or disquieted, by reason of their religious belief and observances but 
that all shall alike enjoy the equal and impartial protection of the law and we do 
strictly charge and enjoin all those who may be m authority under Us that they 
abstain from all interference with the religious belief or worship of any of Our 
subjects on pain of Our highest displeasure. It is provided by section 223 of the 
Constitution Act, 1935, {Cf. section 112 of the Government of India Act, 1915) 
that “ in matters of contract and dealing between party and party when the parties 
arc subject to different personal laws ” the decision should be “ according to the 
law or custom to which the defendant is subject.” On the question whether a suit 
for dissolution of marriage could regarded as included within the scope of the 
expression “ contract and dealing between party and party,” Chagla, J., said in 
Rohasa Khartum v. Khodadad Bomanjt Irani1 : “ It is difficult to believe mat Parliament 
wanted to include matrimonial mattorn in the compendious expression ‘ matters of 
contract and dealing between party and party.’ If Parliament intended to invest 
the High Court with matrimonial jurisdiction. Parliament would have made use 
of a more appropriate expression. Therefore in our opinion it is not possible to 
obtain any guidance as to the law which we should administer from section 112 
of the Government of India Act of 1915. Mr. Justice Crump in Btmamxn v. Benjamin* 
also expressed a doubt whether the words used in section 112 of the Government 
of India Act of 1915 cover a matrimonial suit.” In passing, it may also be noted 
that the Suprremc Court charters contain a general direction that Courts should give 
judgment according to “justice and right” and likewise the Letters Patent provide that 
in the exercise of its ordinary original civil jurisdiction the High Court should apply 
to each case such “ law or equity ” as would have been apphed by the High Court 
if the Letters Patent had not been passed. The question is what is meant by “ justice 
and right.” That expression would signify that where there is no statutory provision 
of law the Court should decide the matter according to the principles of justice, 
equity and good conscience, and that in cases like the present it is such principles 
that would govern—sec Budansa v. Fatima4, Moor Jthan Begum v. Eugene TiscenkoB, 
Robasa Khartum v. Khodadad Bomanji IraniL There is nothing prima fade in ‘justice 
and right ’ or ‘ justice and equity ’ that a marriage once validly celebrated should 
be judicially dissoluble or otherwise capable of being terminated except by death. 
Turning to the judicial decisions, it has already been noticed that Lord Watson’s 
observations in Skinner v. Skinner8 cast a doubt whether a valid Christian marriage 
could be dissolved on the conversion of one of the spouses to Islam under his new 
law. The decision of the Judicial Committee in Skinner v. Orde* 6 7, seems to suggest 
definitely that dissolution cannot be had that way. There one Helen Skinner, 
a Christian had married a Christian husband according to Christian rites and 
there was a daughter bom of the marriage. On the death of her husband, Helen 
Skinner started living with one John Thomas John, also a Christian who was a 
married man and whose Christian wife was living. The parties became converts 
to Islam and purported to marry according to Muhammadan law. In considering 
the question whether Mrs. Skinner by her acts had become unfit to continue as 
the guardian of her daughter, the Privy Council had to consider an argument 
that in spite of John Thomas John’s conversion to Islam he could not marry Mrs. 
Skinner as his previous Christian wife was still alive and the marriage with her 
would continue tp subsist notwithstanding anything to the contrary in the law 
applicable to Mr. John . James, L.J., observed : “ The house of the widow (Helen 
Skmncr) became the house of one John Thomas John, a' clerk of inferior grade

1. |-8 Bom.L.R. 864.
3. (1925) a^BomXJt. 328.

4. (1913) M.LJ. 260, ...

V A.IJL 1941 Cal, 58a.
6. (1897) LR. aj LA. 34 : 85 Gal 537 

(P.O.).
7. (1871) 14 M00J.A. 309 (P.CL).



44

i. (rgi7) i KJ, 634. ,
a. (1835) a OL A Fin. 488, 530 : 6 E.R. 

1339.

THE MADRAS. LAW JOURNAL. [1947
in the Judge’s Court, and they lived and cohabited together as husband and 
wife, John Thomas John being already the husband in Christian marriage, of a 
living Christian wife. It is suggested that this union was sanctified and legalised 
m this way—that the widow became a Mahommcdan, that John Thomas John 
became a Mahommcdan, and that having thus qualified himself for the enjoyment 
of polygamous privileges, he contracted in Mahommcdan form a valid Mahommcdan 
inarriagc with the widow, the appellant. The' High Court expressed doubts of 
the legality of this marriage ; which their Lordships think they were well warranted 
m entertaining.” An instructive case on this matter is the decision in Rex v. Hammer- 
smuh Superintendent Registrar of Marriages, Mir Anwaruddin Ex parte1. In that case 
A, an Indian Muslim, contracted in’ 1913 a civil marriage in England with an 
English girl-i?, a Christian. A couple of months later, fillcft him and A returned 
to Madras, where he obtained a decree for restitution of conjugal rights which 
R did not obey. At the same time, R commenced a suit in England against A 
for judicial separation alleging cruelty. A contested the suit and it was not pressed.

,cn Ei England purported to divorce R by a talalmama and sought 
a declaration in the Divorce Court that his marriage witn R was at an end or alter
natively for dissolution on the ground of adultery. Justice Bargrave Deane dismissed 
the petition on the ground that it was incompetent inasmuch as the petitioner's 
place of domicile was not England. He however expressed the opinion that, on 
account of what had happened, A’s marriage with R was at an end. In August 1916, 
A applied to the respondent for a license to marry another lady. The Registrar 
declined to issue a license, whereupon, A applied to the King’s Bench Division for 
a.wnt of mandamus, his argument being that the license was wrongfully denied, 
his prior marriage with R having come to an end as remarked by Bargrave Deane, J., 
in the earlier litigation. The King’s Bench refused to issue the writ. They held 
that the forum, if any, competent to dissolve the marriage would be that of the 
husband’s place of domicile. That procedure not having been adopted the marriage 
with R was subsisting. Two of the three learned Judges cited also an observation 
of Lord Brougham m Warrender v. Warrender1 as showing that where the parties 
adopt the form and solemnities of a particular country, where they arc, in malting 
a particular contract (such as marriage), the laws of that noun try afford the only 
safe criterion of their intention in making that contract and arc resorted to by the 
Courts of the country where the question arises, not ex comitate but ex debiio justitiae. 
If considerations of justice are the test, then could it not with fair plausibility be 
contended that where marriage is between members of different religions anti 
domiciles, inasmuch as the woman knows that on marriage she will take the domicile 
of the husband she might be deemed to have agreed to subject the incidents of their 
marriage to the law of her husband’s domicile. In any event, where members 
of the same religious persuasion marry in their faith there could be no difficulty 
m treating the parties as having agreed to have the incidents of their marriage 
controlled by the laws of the faith to which they belonged. Nor docs any difficulty 
arise where parties, whether belonging to the same or different religious persuasions, 
contract a cavil marriage in India. In such a case the Special Marriage Act, 187a 
under which alone the marriage could be contracted provides that it could be 
dissolved only under the Divorce Act, In the latter case, therefore, dissolution 
of the marriage by one of the spouses resorting to Islam or by having recourse to any 
customary procedure cannot be had—see Andal Vaidyanathan v. Abdul Allam Vcddya*, 
Gnanasoundan v. Nallatambi*. The question whether a marriage contracted by 
parties according to the tenets of the religion to which they belonged could be 
dissolved by one of them subsequently becoming a Muslim and invoking the pro
visions of that law has frequently come up for consideration. Judicial opinion is 
conflicting. One of the earliest cases is the decision in In the matter of Ram Kwnari *, 
where a Hindu woman after her marriage with a Hindu husband according to 
Hindu rites became a Muslim, and without taking the steps prescribed by Muham
madan law to get her marriage dissolved, married a Muslim according to Islamic
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rites. In holding her guilty of bigamy, the Calcutta High Court expressed the 
view that if she had resorted to the procedure indicated by Muhammadan law 
she might have had her first marriage dissolved. The opinion was obiter. In 
Budansa v. Fatima1 * 3, where the facts were similar, the Madras High Court held that 
it is the Hindu law that should be applied in such cases to ascertain whether the 
marriage with the Hindu husband was subsisting despite the wife having become 
a Muslim. Chelimutiussa Bibi v. Surendranath Sen*, Mussamai Ayesha Biin v. Birtshwar 
Ghosh Maoandar*, Mussamai Aytsha Bibi v. Subodh Chakrarvarty* form an interesting 
trilogy of cases where Hindu women married according to Hindu rites to Hindu 
husbands had experienced unhappy married fives, got themselves converted to 
Islam and invoked the provisions of Muslim law to obtain a .dissolution of their 
marriages with their Hindu husbands. The first two cases were not contested and 
dissolution was granted. The third case followed the other two decisions. Referring 
to these cascsJBlagden, J., remarked in Robasa Khartum v.Khodadad Bomartji Iranis, that 
a Judge should be “ very much on his guard against allowing hard to make 
bad law, which, Judges being but human, is very likely to happen, and which, 
I cannot-hclp feeling did happen in Ayesha Bibi’s case.” To put it in less pic
turesque language, Blagden, J., does not agree with the view taken in the afore
mentioned three cases. Two other decisions of the Calcutta High Court arc 
sometimes dted as lending colour to the view that the marriage contacted in the 
original faith could be dissolved by one of the spouses becoming a Muslim and 
following the procedure indicated by Muhammadan law. In John Jiban Chandra 
DaUa v. Abinash Chandra Sen9, one Dukhiram, a Christian, had married according 
to Christian rites a Christian woman, Sudakshina. He subsequently became a 
Muslim and married a Muslim woman, Alfatunnessa, according to Muhammadan 
law. The latter marriage was considered to be valid by Henderson and Latifor 
Rahman, JJ. Referring to the doubt cast by Lord Watson in Skinner v. Skinner, 
it was remarked ; “ In view of this pronouncement it might be difficult to say whether 
Dukhiram could have divorced Sudakshina by talak, but there is no suggestion 
that his marriage to Alfatunnessa was not valid.” In Haripada Roy v. Krishna Benods 
Bay'', the suit was one for restitution of conjugal rights. Haripada had married 
according to Hindu rites a Hindu woman, Saroj Nalini, in 1918. The parties 
lived as husband and wife till 1929 and there were three children of the marriage. 
The wife went to Calcutta in iggo, her married life proving unhappy, stayed there 
for a few years receiving education and later on went to Puri as a school mistress. 
In May igggyshe embraced Islam, offered it to her husband who made no reply. 
In June 1933, she filed a suit in the Court of the first Munaiff at Aliporc for dis
solution other marriage. The husband did not contest the suit On 15th Septem
ber, 1933, an ex parte decree dissolving the marriage was passed. Sometime later 
she was reconverted to Hinduism and on that very day she married Krishna Bcnodc 
Roy, the first defendant, under the Special Marriage Act as amended in 1923. 
Thereafter Haripada sued for restitution of conjugal rights. It was held that the 
decree dissolving the marriage with the plaintiff having been allowed to become final 
and conclusive the present suit, would not lie. The observations on the merits 
were therefore obiter. One novel argument which was urged in the case but was 
repelled may be noted. It was suggested that the decree granting dissolution could be 
operative only so long as the spouse remained in Islam but that as soon as she 
reconverted herself to Hinduism the rights of the first husband would revive. In 
rejecting the argument, B. K. Mukhcijca, J., observed : “ The proposition is
against common sense..............The marriage is .... in my opinion dissolved
for all the time to come and a suit for restitution of conjugal rights must foil”

A number of decisions have definitely taken the view that the marriage con
tracted in the original fifth cannot be diswlvcd by one of the parties adopting Tilnrp

1. 11913)26 M.LJ. 960. 4. (1943) 49 Qd.W.N. 439,
9, Referred’ to in (1929) 33 Gal.WJi. 5- (1946) 48 Bom.UC 864, 875*676.
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and having recourse to the principles of Muslim law. In Khambatta v. Khambatta1 
the view has found favour though by way of obi Ur only. Noor Jehan Begum v. 
Eugene Tiscenko*, is another such decision. In that case, two Christians, having a 
Russian domicile, contracted a civil marriage at Berlin in May 1931. A son was 
bom of the marriage. The spouses separated in 1938 and the wife came to India. 
The husband went to study medicine at Edinburgh. In June 1940 the wife was 
living in Calcutta. On ayth June, she became a Muslim and next day sent her 

/husband a cable offering Islam to him. . On his refusal, she brought a suit for a 
declaration of dissolution of her marriage. Inasmuch as the domicile of the parties 
was not Indian the suit was held to be incompetent as the Court could not exercise 
jurisdiction. It was, however, observed by Edgicy, J., that the principles of Islamic 
law invoked by the wife were obsolete, and opposed to principles of justice, equity 
and good conscience. He also held that the prior marriage could be dissolved only 
under a law to which both parties to the marriage are subject or by statute. The 
latest decision of the Calcutta High Court is Sayeda Khatoon v. M. Obediah*. In 
that case the parties who were jews had married according to Jewish rites. After
wards the wife became a convert to Islam and sought to have her marriage-dissolved 
in the manner provided by Muhammadan law. The relief was refused. Lodge, J. 
followed the decision of Edgicy, J., in Noor Jthan Begum’s case and held that there is 
no authority •for the view that a marriage solemnised according to one personal 
law could be dissolved according to another personal law simply because one of the 
two parties had changed his or her religion. The latest decision relating to this 
matter is that of the Bombay High Court in Robasa Khanum v. Khodadad Bomanji Irani*’. 
The plaintiff in the case was a Zoroastrian woman who had married in Tran a 
member of the same community according to Zoroastrian rites. Two sons were 
bom of the marriage. The parties had adopted India as a domicile of choice. 
The wife became a Muslim and invited the husband also to adopt the religion. 
On his declining ■ the offer she brought a suit for a declaration that her marriage 
with him stood,dissolved according to the principles of Muhammadan law. Blagden, 
J., the tiial Judge and on appeal Stone, G.J., and Chagla, J., held that the case was 
one which fell to be decided m accordance with the principles of justice and equity, 
as stated by the Madras High Court in Budansa v. Fatima8, and there was no reason 
to hold that the prior marriage could be dissolved by a law which was not of general 
application to both spouses. The view as expressed in this line of cases is of general 
application. It would make no difference if the first marriage had been contracted 
in Hinduism} Judaism or Christianity. It is also immaterial whether such prior 
marriage was monogamous in character or not. It is by the law to which the 
parties were subject when they married that the subsistence of the marriage even’ 
after the apostasy of one of the spouses would fall to be decided. Any dissolution 
of the previous marriage could be had only by having recourse to the provisions 
of a law of general application or to a personal law to which both parties to the 
marriage arc subject winch has been'' adopted as the lex fori of the country. These 
conclusions seem to be supported by what is found in books on Angln-Mnbammadan 
Law.* According to Blagden, J., in Robasa■ Khanum v. Khodad Bomanji Irani*’, 
if the prior marriage was a monogamous marriage and one of the spouses had 
subsequently become a convert to Islam and proposed to marry again under the 
Islamic law, the spouse remaining in the original faith could by applying in time- 
have the second marriage restrained by an injunction and in any event there would 
be a remedy in damages available to such person.

S. Venxataraman.
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HINDU MARRIAGES AND JURISDICTION OF “FOREIGN COURTS TO 
ENTERTAIN NULLITY PROCEEDINGS.

The interaction of English law and foreign systems of private International 
law have sometimes produced bizarre situations. The decision of the Probate 
Court in Mehta v. Mehta* 1 has brought to light one such situation. In that case 
Mehta, a Hindu, with an Indian domicile, in the course of his sojourn in England 
for purposes of study met in September, 1938, one Miss Kohn, a British woman, 
Christian by religion, domiciled in England and employed as a teacher in London. 
In the words of the learned Judge “ apparently they became fond of one another, 
and there was some talk between them of marriage.” They however apprehended 
objection from the parents of Mehta due to her being a Christian. In due course 
the respondent returned to India, and shortly afterwards the petitioner also 
to India along with a mutual friend. She met the respondent and early in 1940 
it was suggested that she should be converted to Hinduism to facilitate their 
marriage, to which she agreed. For five days before the conversion, she and the 
respondent stayed at a hotel in Bombay and on February 15, 1940, she was not 
merely converted to the Hindu faith but also married to the respondent according 
to the Arya Samaj rites. The present proceedings were brought in England for 
a declaration of the nullity of the marriage on the ground that when the ceremonies 
were being performed the petitioner was all along under the impression that she wa s 
only being converted and had no idea that she was also being married. One of 
the questions which the Probate Court had to consider was whether it hnrl juris
diction in the matter. Barnard, J., observed : “ But the case docs raise certain 
difficulties including the question of jurisdiction. I am not in the least troubled 
by the fact that the respondent was at all timrs domiciled in India. As the law 
now stands and as it really always has stood I think the fact that the petitioner was 
at all material times domiciled in England gives this Court jurisdiction to deal, 
so far as nullity is concerned, with the marriage she went through with the res
pondent”. Barnard, J., has thus held that in nullity proceedings the original 
domicile of the petitioner is the test of jurisdiction, no matter where or according 
to what rites or in what faith the marriage may have been performed. - He «e<-ms 
also to have assumed, as the decision would suggest, that the validity of the marriage 
need not be tested by the law applicable to the parties at the time of the solemni
sation but according to ordinary contractual law. Two questions arise : first, 
what gives jurisdiction in nullity proceedings and second, what is the law to be 
applied in granting the relief.

As stated by Lord Westbury in Shaw v. Gould• : “ Marriage is the very
foundation of civil society, and no part of the laws and institutions of a country 
can be of more vital importance to its subjects than those which regulate the manner

1. (1945) a AUKR. 690.
I

a. (1868) L.R. 3 HX. 35, 83.
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and conditions of forming, and, if necessary, of dissolving the marriage contract” 
The British Courts give various types of relief in regard to marriages, such as divorce, 
divorce a mensa et thoro, nullity, restitution of conjugal rights, jactitation, etc. Of 
these, however, divorce could be obtained till 1857 only by private Acts of Parliament 
and it was only thereafter that it became available through judicial processes for 
stated causes. Other matrimonial reliefs were however available from very early 
times. According to English law, divorce jurisdiction rests on domicile only.
“ The domicile for the time bcing.of the married pair affords the only true test of 
jurisdiction to dissolve the marriage”—Le Mesurier v. Le Mesurier1. Divorce granted 
by a Court,other than the Court of domicile will not be valid, Dolphin v. Robins*, 
Haney v.'Farrue*, unless it is recognised by the law of the domicile, Armiiage v. Attorney- 
General4, or by statute, A statutory modification introduced by the Indian and 
Colonial Divorce Jurisdiction Act, 1926, permits persons domiciled in England to 
obtain divorces in India on the basis of their residence in India. As to the system . 
of domestic law to be applied in such cases, various possibilities have been discussed 
and most of them have been rejected. It cannot be the lex loci contractus inasmuch 
as marriage is not a mere contract but a contract conferring status or status arising 
out'of contract. It cannot be the lex loci celebrationis, since mode of celebration 
by itself cannot regulate future status. It cannot be tie lex loci delicti since the 
place of matrimonial offence is often accidental merely. It cannot be the lex patriae, 
for though favoured by some systems of continental laws British jurisprudence has 
definitely rejected nationality as a basis of jurisdiction in matrimonial matters. 
Nor can it be the law of the place of residence, since residence may be characterised 
by, impermanence. It is the lex fori that is held applicable. The rule is also absolute 
that a wife cannot in any circumstances, not even after the parties arc judicially 
separated, acquire or retain a domicile of her own. Cook v. Attorney-General for 
Aierta*, H. v. H. * It would therefore follow that divorce could be granted 
only on grounds available under the domestic law applicable to the husband, 
usually the husband’s law of domicil. In England this principle has been subjected 
to two statutory exceptions. The Matrimonial Causes Act, 1937, provides one 
modification. Under that Act, in the case of desertion by the husband, if prior 
to that he was domiciled in England or Wales, the Court shall have jurisdiction for 
the purpose of any proceeding in divorce, annulment, judicial separation and 
restitution of conjugal rights whatever domicile he may have at the time of the 
actual proceedings. The other statutory modification is made by the Matrimonial 
Causes Act, 1944, which is a purely temporary measure. According to that 
Act, if a marriage had been celebrated on or after September 3, 1939, between 
a husband domiciled outside the United Kingdom at the time of the marriage and 
a wife who immediately prior to the marriage was domiciled in the United Kingdom, 
the High Court shall have divorce and nullity jurisdiction. So far as divorce is 
concerned it is thus clear that jurisdiction is founded on domicile except where 
there is relaxation of the rule by statute or by the law of the domicile, and the 
law applicable in granting the relief is the lex fori.

Docs jurisdiction regarding nullity stand differently ? It is submitted, .not.. 
It is true that while divorce was not available ordinarily prior to 1857, other matri
monial reliefs could be had. Ecclesiastical courts were granting such reliefs. Resi
dence was the basis of jurisdiction in such matters. An appeal from such Courts 
lay originally to the Pope. Since the Reformation, these Courts became national 
Courts and the appeal lay to the King. The passing of the Matrimonial Causes 
Act, 1857 (20 and 21 Vic., c. 85) resulted in provision being made for divorce and 
in the transfer of matrimonial jurisdiction to the secular Courts. The practice 
and procedure of the Divorce Court are governed by statute and rules made there
under and where they arc silent the principles and practice of the ecclesiastical 
Courts must be followed in proceedings other than for dissolution. Jurisdiction 
in nullity suits is therefore exercised in accordance with the principles and rules
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as nearly as may be conformable to the principles and rule* on which the ecclesiasti
cal Courts acted. To assume that the jurisdiction of the High Court in regard 
to nullity proceedings was altogether an inherited jurisdiction would not be quite 
correct. Nor is there anything in that Act to warrant the malting of a complete 
distinction between divorce jurisdiction and jurisdiction in nullity proceedings. 
The Matrimonial Causes Acts of 1937 and 1944 treat them alike. It is therefore 
reasonable to argue that the earlier Act of 1857 could not have intended differently. 
Proceedings in nullity, though technically different, arc in substance akin to divorce 
proceedings, for, both involve a question of status. There is prime fad* no reason 
to employ in the case of nullity proceedings a different test as to jurisdiction. 
Eminent jurists have recognised that residence alone will not be sufficient to confer 
jurisdiction in nullity cases, see Cheshire’s Private International Law1; Read’s 
Recognition and Enforcement of Foreign Judgments*. That the test is the same, 
namely, domicile in regard to nullity proceedings also has been judicially recognised, 
Salvesen v. Administrator of Austrian Property*, Inoerdjde v. Inverclyde4. But recent 
decisions both in England and Scotland have propounded a different doctrine and 
have recognised residence as sufficient to confer jurisdiction, sec White v. White*, 
Easterbrook v. Easterbrook8, Hutter v. Hotter7, Ltndrwn v. Chakravarti8, Macdougal v. 
CMtnavis*, Mangndkar v. Mangrulkar10. In Salvesen’s case11, Lord Phillimore had 
observed : “In my opinion the Wiesbaden Court was the only competent Court 
for the parties.” The observation has been sought to be explained away in one of 
two ways. In Raydcn on Divorce11, it is suggested that the observation only means 
that “ the Court of the domicile has a superior claim in questions of status to other 
Courts and is therefore the only Court competent to pronounce a decree which is 
conclusive everywhere and not. that the jurisdiction of the Court of the domicile 
is exclusive of all other Courts”. In Mason v. Mason1*, it seems to have been considered 
that Lord Phillimore’s observation was probably due to the fact that in the Salvesen 
case11 neither party had a residence outside their domicile to give jurisdiction for 
nullity proceedings. It may, with all respect to the propounders of these lines of 
distinction, be stated that the observation of Lord Phillimore is too emphatic 
to be distinguished on the lines suggested. A more important argument in favour 
of residence being the test of jurisdiction in nullity proceedings is that “ where an 
Englishman by will leaves property to the child of a foreigner, Re Paine14 or where 
one accused of bigamy pleads that his first marriage is void, R. v. Jlagidi15 or where 
the wife sues for judicial separation or for restitution of conjugal rights and the 
husband pleads that the marriage is void, Chetti v. Chetti1*, Nachimson v. Nacfdmson17 
or where the wife sues for maintenance in a Summary Court and the husband con
tends that the marriage is not valid, Papadopouios v. Papadopoulos18, in all such 
cases the Courts in England have considered themselves competent to determine 
the validity of the marriage even when the parties had been domiciled abroad and 
the marriage had been celebrated abroad and hence it would be inconsistent to 
deny such jurisdiction when the issue is raised fairly and squarely in nullity proceed
ings”. It is true that British Courts have for many years been deciding as incidental 
matters questions relating to the validity of marriages. That, however, is only as 
ancillary to some other question of which the Court was directly seised and to whose 
solution such a decision was necessary. That would not however mean that where 
the issue is directly raised whether a marriage is valid or not a Court which will 
not normally have jurisdiction in the matter could assume jurisdiction. Also it 
may be noted that in Halsbury’s Laws of England (and edition, Vol. X, p. 640),
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it is stated that the Courts entertain a nullity Suit if tht respondent was within tht 
jurisdiction at tht institution of the suit, whatsoe\-er the ground of the suit and 
wheresoever the marriage was celebrated.

In the Mehta case1, Barnard J., speaks of the petitioner having a British domicile 
which gave him jurisdiction in the matter. It is not clear whether what Barnard, 
J., meant was that the petitioner had the requisite residence which according to 
the later decisions of the British Courts would give jurisdiction in nullity matters. 
If, however, the learned Judge was applying the same test as is applied m divorce 
cases to determine jurisdiction, it is difficult to perceive how the petitioner could 
be deemed to have a British domicile at the material time. The petitioner no doubt 
had such a domicile prior to her marriage. She had left England avowedly ■with 
the object of marrying the respondent. And a marriage was in fact gone through 
at Bombay. That, in law, meant that she had prima facie acquired British Indian 
domicile, the domicile of her husband. How then could she have at the same 
time a British domicile ? Till the marriage is actually set aside it is to be pre
sumed to be valid, and the Courts will have to start with the presumption that 
the domicile of the petitioner is that of her husband. Obviously the assumption 
of jurisdiction could not be correlated to the eventual result of the suit. Juris
diction cannot rest on so doubtful a foundation. It is therefore difficult to 
follow the learned Judge’s conclusion on this matter. Again the policy of the 
Indian Law in regard to the matter may be gathered from section a of the 
Divorce Act (IV of 1869) according to which solemnisation of marriage in India 
and residence are requisite for conferring jurisdiction.

• Even assuming that by reason of her residence at all material times in England, 
the Probate Court would have jurisdiction to entertain the nullity proceedings 
notwithstanding that the respondent was not at that time within its jurisdiction 
the question still remains by what law the nullity or otherwise of the marriage would 
fall to be determined. The marriage was according to the Hindu rites and in 
India. -Th$ validity has therefore to be tested by the principles of that law only. 
The latter system no doubt recognises cases where in spite of an apparent marriage 
the status of wifehood docs not arise, as for instance where a person marrie s a girl 
who is within the prohibited degrees of relationship or is a sagotra or has identity 
of pravara. The Mitakahara* has stated :

rift twig riHHritoig riffiriawg |

In a case where both parties had originally an Indian domicile and as Hindus had 
married in India according to the Hindu rites, it can hardly be contended that 
mere residence of one of the spouses in England at the material time would give 
jurisdiction to the English Courts in regard to nullity proceedings or that the validity 
of the marriage will fall to be determined by any system of law other than Hindu 
law. How then can the fact that at an earlier point of time one of the spouses 
had a British domicile affect the position in regard to cither matter ? The analogy 
afforded by section a of the Indian Divorce Act suggests that the British Court 
rill not have jurisdiction if the marriage has not been celebrated within Britain, 
The rule in Halsbury would deny jurisdiction if the respondent was not at the rime 
of the institution of the proceedings resident in Britain.

' In the Mehta casex, the willingness of the parties to marry each other, the peti
tioner’s journey to India shortly ■ after the respondent’s return to this country, 
the petitioner’s willingness to be converted to Hinduism to overcome the parental 
antipathy to the marriage, their staying together for five days in Bombay prior 
to the conversion, all these circumstances show that the petitioner had not come 
to India as a tourist or for any other purpose than to marry the respondent. And 
a marriage was in fact gone through according to the learned Judge’s finding. It 
is the law of this country that a marriage actually celebrated will be presumed to

1. (1945) a AU.K.R. 690. a. Qf. Baudhayana II, 1-1-37.
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be valid and in accordance with law till the contrary is established, IruSran v. Rama- 
swamt1 * 3 4, Ramamam v. Kulandcd Machiar1, Fakirgouda v. Gangi*, Appi Bed v. Khanji*. 
Even a duly performed marriage could be set aside no doubt if there is force or 
fraud, Venkaiacharyulu v. Rangacharyulu*, Mtdchand v. BhuDda*. In the Mehta case 
there was no use of force at any stage ; nor was any fraud alleged. What was 
set up was a unilateral mistake as to the nature of the ceremony that she went through. 
It was not suggested that the respondent was aware of her mistake and kept quiet 
or that he had misled her. In the circumstances the mistake as to the nature of 
the ceremony performed would hardly be material, particularly in view of the 
fact that she had agreed to marry the respondent and for that purpose was ready 
to adopt Hinduism. Barnard, J., observes : “I have also heard the evidence of 
Sir Alfred Wort, who was for some fourteen years a Judge of the High Court in 
British India, and I am quite satisfied, from his evidence, that the ceremony which 
the petitioner went through with the respondent was a valid marriage according 
to the law of British India.” On this finding it is submitted that the prayer should 
have been rejected. The learned Judge however went on to remark : “I am equally 
satisfied, from the evidence that the petitioner never had any intention to contract 
a valid marriage at the thru.” (Italics ours.) The importance of the last expression 
is rather difficult to realise. If intention to marry was present anc} had been 
expressed before, the fact that the idea of marriage was not associated by her with 
the ceremony in which she was participating, at that time, can have no force in 
the absence of any suggestion of fiaud or other ulterior purpose. So even on 
principles of contractual law the conclusion of the learned Judge would not seem 
to be justified. The case however serves to emphasise that the English law 
in regard to the award of matrimonial relief is not either in accordance wdth the 
policy expressed in the Indian Divorce Act or with the principles of private Inter
national law. In all such matters there should be reciprocity and uniformity in 
the principles to be applied by the tribunals of the different countries if anomalous 
results arc to be avoided,

S. Venxataraman.

SUMMARY OF ENGLISH CASES.
John Lancaster Radiators, Ltd. v. General Motor Radiator Go., Ltd , 

(1946) 2 All.E.R. 685 (G.A.).

Practice—Pleading—Denial of allegations in plaint—Specific denial of each item— 
If essential

It is not necessary for the pleader to copy out each allegation in the statement 
of claim which he denies. A pleading in defence which alleges in effect, ti at the 
statement of claim and every allegation of fact in it is incorrect from beginning 
to end, cannot be said to be obscure or evasive. To compel the defend?nts to 
set out the denials in a longer form would merely lead to unnecessary expense. 
The plaintiffli may serve a notice to admit facts or make use of interrogatories.

If at the hearing of the action the Court thinks that the statement of defence 
in that form has involved the plaintiffs in unnecessary expense, the Court can deal 
with the matter by way of costs. There is no defect in the form of the defence 
warranting a striking out cf the defence.

1. (1869) 13 M00JA. 141, 158. 5. (1891) I MX.J. Ssi ILJl. 14 M48.
q. (18711 14 MooJA. 345, 366. 316.
3. (1898) IJUR. aa Bom. 977, ®99- 6. (1898) JX-R. os Bom. 81a,
4. (1938) IXJti 60 Bom. 455.
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Sophan v. Clifford and Son, (1946) a A1LE.R. 733 (C!.A.).
Bankruptcy—Petition based on judgment debt as act of bankruptcy—Order fo> payment 

by instalments of the judgment debt—If can be made without notice to creditor so as to interfere 
with the creditor's rigid to proceed with the bankruptcy petition.

Where a creditor has presented a petition in bankruptcy based on a Judgment 
debt as an act of bankruptcy, the judgment debt ought not without notice to the 
petitioning creditor to be ordered to be paid in instalments so as to interfere with 
the creditor’s right to proceed with the bankruptcy petition.

Qjiaere.—Whether the Court which passed the judgment had jurisdiction after 
commencement of bankruptcy proceedings to make an order for payment by 
instalments ?

In the Estate of Oates, Callow v. Sutton, (1946) a AU.E.R. 735 (P.D.A.).
Will—Alterations in—Presumption and onus—Intention of testator—Evidence as to 

—Admissibility to rebut presumption.
Alterations apparent on the face of a will arc to be presumed to have been 

made after the will was executed, until evidence to the contrary is adduced. The 
declarations of the testator made before the execution of the will are admissible 
evidence from which a jury might draw the inference as to the alterations having 
been made before the execution of the will, since the alterations were made in fur
therance of an intention shown to have existed before the execution of the will.

J, (otherwise S.) v. J., (1946) a AU.E.R. 760 (P.D.A.).
Husband and wife—Husband sterilised surgically before marriage to knowledge of wife 

—Wife if entitled to decree of nullity on the ground of wilful refusal to consummate marriage.
The act of a husband in having an operation performed which made bim com

pletely sterile, although able to achieve penetration and emission (the wife being 
thus artificially prevented from having a child by him) amounts to wilful refusal 
to consummate the marriage. However, where the wife knew before her marriage 
that the husband had bee i made irremediably sterile, she must be held to have 
acquiesced in the circumstances of the marriage and a decree of nullity cannot be 
granted in her favour on the ground that by reason of the operation the husband 
is unable to consummate the marriage.

Mersey Docks and-Harbour Board v. Coooens and Griffith Ltd., fioifi 
A.C. 1 (H.L.).

Tort—Master and servant—Negligence of servant causing injury to stranger—Lia
bility—Servant, a driver of a crane wfach was fared out to another along with driver—Master 
liable—Hirer or permanent employer—Test.

A mobile crane was hired out along with its driver to stevedores for the purpose 
of loading a ship. As a result of the negligence of the driver in working the crane 
a third pmrty was injured and claimed damage*. On the evidence it was found 
that the accident happened because of the negligent way in which the crane driver 
worked his crane and that the stevedores had no control over how he worked the 
crane as distinguished from telling him what he was to do with the crane. In 

• the circumstances,
Held ; The general employers and not the hirers must be Uablc for the negli

gence. The burden of proof rests on the general employer to shift the prima fade 
responsibUity for the negligence of servants engaged and paid by such employer so 
that this burden in a particular case may come to rest on the hirer who for the 
time being has the advantage of the service rendered.
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Colman v. Isaac Croft and Sons, (1947) 1 K.B. 95.
Tort—Master and servant—Negligence of servant {a lorry driver) causing death to 

person employed for doing other work volunteering to go in the lorry and help in loading and 
unloading—Doctrine of common employment—Not applicable.

Where a person employed as bricklayer travelled in a lorry belonging to his 
employer volunteering- his assistance in loading and unloading and was injured 
and killed as a result of an accident due to the negligence of the driver of the lorry 
and the former’s wife sued for damages,

Held: The doctrine of common employment is not applicable. To-day the 
Court leans against the doctrine of common employment and it is possible to take 
the view that the deceased man volunteered to help with the loading and unloading 
of the lorry, and undertook the risks of the negligence of the lorry driver when both 
were engaged in doing this but he did not volunteer to undertake the risks of 
the negligence of the lorry driver while driving him from one place to another 
at which loading or unloading was to be done.

Goutts and Go. v. Brown Lecky, (1947) i K.B. 104.
Guarantor—Infant's loan with bank—Guarantor if can be made liable.
The guarantors to a bank of an infant’s loan, where all the parties know the 

facts, cannot be sued ; because the loan guaranteed is absolutely void.

Graham v. Glasgow Corporation, (1947) 1 AU.E.R. 1 (H.L.).
Tort—Master and servant—Injury to employee—liability—D fence of common em

ployment—Sustainability—Electric trams—Collision—Injury to servant—Master if liable.
A tramcar belonging to the respondents collided, owing to the negligence 

of the driver employed by them (by failing to apply the brakes) with another of 
their tramcars on which the appellant was employed by them as a conductress, 
with the result that the appellant sustained injuries. The appellant sought reparation 
from the respondents.

Held: The crews of the two tramcars -were carrying out a common work. 
From the circumstances that tramcars cannot avoid an impending collision by 
lateral movement and that a common path is prescribed by them by the rails on 
which they both travel necessarily creates a great risk, the employee’s contract must 
be regarded as including the implied term exonerating the respondent from liability 
for the negligence of the appellant’s fellow-servant.

Raddiff v. Kibble Motors Services, Lid., (1939) 1 AU.E.R. 637 : (1939) A.C. 215 
(H.L.) explained and distinguished.

Doddib v. Kinneel Co. Ltd., (1947) 1 AU.E.R. 6 (H.L.).
Workmen’s Compensation Act (1925), Section 9 (1), proviso (c)—Accident resulting 

in total incapacity—Claim for maximum compensation for total incapacity—Compensation 
for partial incapacity in respect of earlier accident—If to be included in the maximum.

A workman who is in receipt of compensation under the Workmen’s 
Compensation Act for partial incapacity resulting from a first accident should 
continue to receive this compensation in addition to further weekly compen
sation in respect of the total incapacity resulting from a second accident. The 
proviso to Section 9 (1) of the Workmen’s Compensation Act which provides that 
“ the weekly payments shaU in no case exceed 30-s ” wiU not apply to the case. 
The proviso only limits the compensation in respect of the injury caused by the 
particular accident and not the total compensation payable to an individual. The

C
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words “ In no case ” mean “ in the ease of no given' accident” and not “ ib the ease 
of no individual.”

(J935) a ELB. 90 approved.

Skarlee v. Wallbane, (1947) i.AU.E.R. 1a (H.L.).
Tort Horse escaping though gap in fence and colliding with cyclist on highway— 

Owner of field if liable for failure to maintain fences to prevent escape ofammals on highway.
The respondent’s horse got on to the road from his field as the fence was 

a elective and as a result of its collision with the appellant, a cyclist he was 
injured. In an action for damages,

Held : The road side owner who sets up no fence would not be under apy 
duty to passersby on the roads as regards horses and cattle. Nor will such owner, 
w o with a view to keeping out trespassers, or in an endeavour to prevent his cattle 
and horses from straying, be liable for failure to maintain such fences to prevent 
the escape of his horses or cattle.

Gouohman 0. Hill, (1947) 1 All.E.R. 103 (G.A.).
Sale of goods-^—Auction—Catalogue describing “ heifers ” as “ unserved ”—Clause 

in catalogue excluding liability of auctioneers from liability for errors in description—Effect 
Affirmation by auctioneer in reply to oral inquiry by bidder that heifer was unsewed— 

Warranty—Liability for breach.
The plaintiff purchased at an auction a heifer which was described as “ un

saved ” in the prmted catalogue which also stated inter alia that the auctioneers 
will not be responsible for the correct description and were not giving any warranty 
whatever. The plaintiff however enquired of the auctioneer if he would confirm 
that the heifer was unsaved and the auctioneer verbally confirmed the same. The 
heifer had a miscarriage shortly after and died as a result and of the strain of carry
ing a calf at too young an age for breeding. The plaintiff claimed damages for 
breach of warranty,

Held; In so far as the plaintiff relied on the statement in the catalogue to 
support his claim for damages for breach of warranty he necessarily failed. But 
there was.an unqualified condition (on the oral assurance) which on its breach 
the plaintiff was entitled to treat as a warranty and receive damages. The printed 
condition that the vendor will take no responsibility for errors of description of 
things offered for sale on inspection is reasonable for visible defects, but for qualities 
or attributes which are invisible it is not reasonable.

quit.

Loewknthal v. Vanhoute and another, (1947) i A1LE.R. 116 (K.B.D.). 
Lease—Notice to quit—New tenancy if can be implied by issue of subsequent notice to

A tenancy was determined on September ai, 1946, the notice to quit having 
been given on September, 14. The rent offered on 33rd September, was refused. 
A solicitor then gave a notice to recover possession.

Held: When a valid .notice has been given, a new tenancy can be created 
only by an express or implied agreement. A subsequent notice to quit is of no 
effect unless-other cucumstanccs form .the basis for inferring a new tenancy having 
been created after the expiry offthe first notice. In this case no such agreement 
for next tenancy can be inferred. . -:
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PLANNING FOR THE PROFESSIONS : LAW—DISCUSSION • 
Participants : (1) Hon’ble Mr, Justice V. Govindarajachari,

(2) Sir Alladi Kn'shnaswami Iyer, and
(3) Mr, S. Govindarajulu, 7ic*-Pnndpd, Law Colltgt, Madras.

Justice V. G.—Don’t you, gentlemen, think that the impression which is 
generally prevalent that the Bar is over-crowded and that there is no scope for 
real talent is altogether wrong ? A distinguished judge of the Madras High Court 
was remarking to me a short time ago that he did not find a sufficient number 
of clever young men coming up, as they should, if the Bar is to retain its position. 
I said, I thought so too and I added that it is partly due to the discouraging talk 
which is indulged in very often by members of the Bar themselves, perhaps well 
meaningly. Sir Alladi may tell us how he feels about it.

Sir A-—I entirely agree with you, Judge. I have been of the same opinion 
myself for a considerable time. That, of course, is not to say that all is right with 
the Bar and that there are not several things which the Bar can do for itself, to improve 
its own position. I definitely hold that we should encourage bright young talent 
to take to law. For our expanding public life we will need a large number of 
young men of means with a good legal background. Our diplomatic and ambas
sadorial services,, will require and will absorb a fair number of lawyers with a good 
working knowledge of constitutional and international law, economics and political 
science. Professor Govindarajulu will be able to tell us whether our Law Colleges 
are manufacturing too many law graduates.

S. G.—The average number of persons obtaining a law degree, taking the 
figures for the last three years, is below 200 and I am informed that the average 
number of enrolments per year is about 160. If the total number of legal practi
tioners in this Province, advocates and pleaders included, is put at something between 
7,800 and 7,900 -which, I believe, is a fairly correct figure and assuming that the 
normal duration of a lawyer’s professional career is 25 years, the number needed 
for replacement alone is 4 per cent, or about 315, which'is nfcarly double the present 
number of enrolments. Further, there is an increasing volume of work for lawyers, 
before several kinds of administrative Tribunals like Textile Licensing Authorities, 
Road Boards and so on. There should, in my opinion, be no curtailment of oppor
tunities in the matter of legal education and on the other hand, we should improve 
upon the present system of legal education and adjust it to suit the growing needs 
of society.

V. G.—There has been, Professor, considerable controversy in-recent times 
as to the stage at which legal education may be imparted. Sir Alladi and myself

* Dooms 'on broadcast from the All India Radio, Madras, on a6.h March, 1947. Pnblkhfd 
by the courtesy of the Station Director, All India Radio, Madras. - - - - - - - - - - ■
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have always held the view that the Intermediate examination is too early a stage 
for commencing law studies. I suppose you agree.

S. G.—I think so too, Judge. The bo>’s mind is not adequately mature 
at that stage. But I should think with a preparatory course of one year after the 
Intermediate examination, legal instruction can usefully start.

V. G.—I suppose you would leave it open to young men to join the law course 
after their graduation, if they like.

S. G.—Certainly. The mental discipline and culture acquired in preparing 
for a degree in arts or science will be of the greatest use to the lawyer. But it 
is not necessary to compel one to spend two or three years for taking a degree, 
before joining a law college. Many people take a degree in science, expecting 
to make a living thereby but since the country is not able to asborb all of them or 
find useful work for them I am not for placing any embargo against their taking 
to law- at that stage, if they -wish to. They -would no doubt have lost a year or two, 
but that is their lookout.

Sir A.—Arc you, Professor, for the continuance of the two year acatjemic 
course in law or arc you for a three year course ? This again, as you know, has 
been the subject of acute controversy.

S. G-—I am for a three year course, particularly as the scope of studies has 
necessarily to be enlarged in view of the needs of the times. There need not be 
any serious objection to it on the ground of cost, because if thc one year’s prepa
ratory course suggested by me is accepted, a student can, as at present, get his law 
degree four years after the Intermediate examination.

V. G.—If the course is to continue to be a two year course, do you suggest 
any material changes in the curriculum ?

S. G.—No. I would not. There arc no subjects which can be taken out
and none can be added without making the course unreasonably heavy.

V. G.—If it is to be a three year course, what subjects would you add, assum
ing, as I suppose we must, that all the present subjects for the F.L. and B.L. studies 
arc retained ?

S. G.—I would include in the three year curriculum a general study of the 
Civil and Criminal Procedure Codes, and the attendant rules of practice and pro
cedure and the law of limitation. This part of it, which you may call practitioners’ 
subjects, would be compulsory but in addition to it, I would ask the student to 
select two out of four optional groups which would be somewhat on the following 
lines :

(1) International Law, public and private, principally public,
• (a) Mercantile Law including Company Law and the Law of Income tax,

(3) Constitutions of specified countries other than India which is already 
included in the Law Course as a compulsory subject, and

(4) Law of Insolvency and Law of Wills and the Law of Intestate Succession 
among communities other than Hindu and Mahommedan.

V. G.—If we have a three year course, Professor, would it not be rather 
burdensome to have a University examination at the end of each year ?

S. G.—It would be. Even now a University examination at the end of the 
first year law course and again at the end of the second year law course, coming 
as they do, after several University examinations-at a prior stage, puts a great 
strain on our students.

V. G.—What would you suggest ?
S._ G.-=I -would not have any. University examination at the end of the first 

year. There would be only two University examinations for the three year course, 
one at the end ofi the second year, and the other at the end of the third year.
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Sm A.—Would you, Professor, retain the M.L. studies ?
S. G.—I would, Sir Alladi. There must, I think, be adequate recognition 

of and support for a higher knowledge of law. Whether a M.L. Degree would 
have any remunerative value is more than I can say, but the Universities should, 
it seems to me, encourage higher studies in law by continuing to provide for a Master*s 
degree and a Doct rate in law. The academic branch of the law has its part to 
play along with the Bench and the Bar. Don’t you think so, Judge ?

V. G.—I agree. In fact I have been wondering whether it is not high 
time that we have a University Law Chair.

S. G.—I am glad to tell you, Judge, that the idea is on the tapis and the Board 
of Studies in Law has put up proposals for a Department of Law in the University. 
It is proposed to make a start ■with Constitutional Law and International Law. 
But there is always the problem of Finance. I hope the Government and the 
public will help the University to achieve its object ere long.

V. G.—There is then, I suppose, the vexed question of making apprenticeship 
at law really useful and effective. I am sure Sir Alladi will have something enlighten
ing to tell us.

Sm A.—This is one of those things which arc mostly dependent upon the 
human factor. The problem can only be solved if masters and pupils arc both 
enthusiastic, I would say particularly the masters. The problem can be satis
factorily solved only if there is a genuine enthusiasm among senior practitioners 
that our young men should get the best training during their apprenticeship, so 
that they may keep up the efficiency of the Bar.

V. G.—I do not know if the Professor could not help us.
S. G.—I am just thinking whether, apart from such benefits as they may get, 

by attending the master’s chambers and the Courts, apprentices could not be 
given some practical coaching under properly selected tutors in Madras and a few 
moSusil stations in the matter of drafting pleadings and memoranda of appeals, 
preparing briefs and witness’s proofs. What I mean is, a clever young lawyer 
with fair experience could make the apprentices do a certain number of draft plaints 
and so on and point out the defects and how they should be remedied. I do not, 
of course, deny that these have got to be learnt in the stem school of experience 
but the technique of a lawyer’s professional work admits of a systematic prelimi
nary instruction.

V. G.—It is a suggestion -which should be seriously considered by the Bar 
Council. There is, of cousc, the question of cost.

S. G.—This work of the Bar Council is entirely educational and Government 
should give a grant on that basis either from enrolment fees, which the Government 
is collecting or from general revenues. Also, if the teaching of the processual 
law is part of the University course, it would relieve the Bar Council of some of 
its present expenditure.

V. G.—What about the reconstitution of the Bar ? There are particularly 
two questions so often discussed but on which no conclusions have ever been reached, 
tentative or otherwise. Firstly whether it is desirable toohavc the double agency 
and secondly whether we should not have differentiation between senior advocates 
and junior advocates somewhat on the lines of the silks and the stuff gownsmen 
in England.

Do you advise, Sir Alladi, the introduction of the double agency system in 
the moffusil ?

Sir A.—I am definitely against it. The double agency which, compels every 
litigant to engage two practitioners, an advocate and a solicitor, is in my opinion, 
too costly, for our people having regard to their economic condition. It would 
be the height of oppression, for instance, to say that a litigant who has a criminal
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case in the Magistrate1! Court or a' small cause suit in the District MunsjfFs Court, 
should have to engage two legal men.

V. G.—I suppose your objection holds good even if we should have a fixed 
scale of fees for the solicitor also.

Sir A.—Yes it would.
V. G.—How about the High Court ?
Sir A.—I am against the introduction of the double agency on the appellate 

side of the High Court or in the City Civil Courts or in the Small Cause Courts 
or in the Presidency Magistrate’s Courts for the same reason. I am not however 
prepared to rule it out altogether, so far as the Original Side is concerned,' but 
I would suggest that the Chambers of Commerce and other concerned bodies may 
first be consulted.

V, G.—Don’t you think, a differentiation between senior and junior advocates 
would be salutary and helpful ?

Sir A.—I agree. While a minimum standing of 10 years should be insisted 
upon for enrolment as a senior advocate, it should not be open to every practitioner 
of 10 years’ standing to claim, as of right, that he should be enrolled as a senior 
advocate, as it happens for instance, in the Federal Court. The High Court must' 
be satisfied that the advocate deserves to be so enrolled by the extent of his practice, 
and his ability and his integrity. In the ease of mofiusil practitioners also the- 
High Court must be similarly satisfied though, it must for that purpose, depend 
to a certain extent upon the opinion of the District Judge.

V. G.—I presume you would recommend the differentiation of senior and 
junior practitioners both for Madras and the Mofiusil.

Sir A,—Yes.
V. G.—Am I also right in thinking, Sir AUadi, that you would impose upon 

a senior advocate the disability of not being permitted to appear without being 
instructed by a junior advocate, just in the same way as a King’s Counsel, who can
not appear without being supported by an utter barrister ?

Sir A.—I would impose the same restriction. Don’t you think, Judge, this 
differentiation between senior and junior advocates would put more money into 
the pockets, particularly of our junior advocates ?

V. G.—I fully agree, Sir Alladi. But what would you say about the propor
tion between the senior’s fee and the junior’s fee. Don’t you think—i/3rd is 
rather low?

Sir A.—You may perhaps put it at a half but more than that would press 
harshly upon the litigant and would only lead to evasion and friction.

V. G.—Have you, Sir Alladi, any suggestion to make about helping our 
young lawyers to develop into good advocates ?

Sir A.—One thing I can immediately suggest. In very many eases it' should 
be easy for a senior to open the ease and map it out, so to say, and then do some 
specified portions himself, leaving the other points to his junior.

V. G.—I do not sea why it could not be done, provided of course, there is 
no overlapping. It would certainly give many more opportunities of learning 
Court craft to our young men. I suppose, you suggest, in substance,’that two counsel 
should be heard in support of the same side whenever they claim to be so heard.

Sir A.—Exactly. The difficulty as to repetition, which you suggested. Judge, 
may easily be avoided if the junior is present throughout the hearing, that is to say, 
even when his senior is arguing. - _
• • V. - G.—I think what you suggested, Sir Alladi, is actually happening in gome 
eases though certainly not so frequently as you would have it. But,' I suppose, 
you would like to have it almost as an invariable practice, - ‘ ‘
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Now, do you think, Sir AUadi, the State could be helpful to our legal men in 
anyway?

Sir A.—I think it could. Recruitment for instance to the registration depart
ment or the' magistracy or to any other department, for which a knowledge of 
law would be useful may be confined to law graduates.

V. G.—Is there not a good deal that the Bar dan do for itself? I realise, 
of course, that that-would mean a general'change in the attitude and conduct 
of the several sections of the legal profession.

Sm A.—There too I agree with you, Judge. Junior lawyers must be more 
ambitious and hard-working, while senior lawyers must not only be more friendly 
and helpful to the junior lawyers but must, so to say, realise the duty that rests 
on them of seeing that the succeeding generation of lawyers is at least as good 
as themselves. The whole thing, of course, requires a fresh orientation.

V, G.—Is there not an impression for which, I think, there is substantial 
foundation that senior lawyers go on accepting briefs irrespective of their magnitude 
or the lack of it and that in the matter of fees a minimum worthy of their status 
is not insisted on ? No doubt there have been and arc others who rightly insist 
upon a proper fee. - '

Sir A.—I cannot deny that there is such an impression as you have outlined. 
Nor can I say that there is no foundation for it. But these arc things which can 
only be remedied by the Bar generally adopting a proper attitude and there is no 
way of compelling them to do ko.

V. G.—If seniors strictly adhere to their minimum fee, the opportunites of 
juniors will undoubtedly increase. There is no need to fear that the total earnings 
of a senior would suffer by this. But they will be relieved of a mass of miscellaneous 
work, ,It would be both enlightened self-interest and performance of a duty to 
the profession, if they adopt this course.

Sir A.—Quite so.
V. G.—Don’t you think a sort of trade, unioh spirit without its attendant 

evils should grow up in the Bar ? •
Sir A.—I agree it should,
V. G.—Could you account, Sir AUadi, for what, I suppose, is a fact that 

the Bar is taking less and less interest in public life ?
Sm A.—Partly it is due to the present day conditions of public life. Public 

life, particularly in the political field is a whole time job and cannot therefore bo 
clubbed with the practice of the lawyer’s profession,

\

. ■ V. G.—But don’t you think that lawyers could guide public opinion on im
portant matters particularly on the several legislative measures that may be in 
contemplation.

Sm A.—I agree, Judge, that they could, but that would mean a thorough 
nnri painstaking study of the problems as they arise without starting with any partisan 
or preconceived notions. If questions arc studied in the manner I suggest by 
our young lawyers in their study circles, I do agree with you they can play a quiet 
but important part in shaping public opinion without which democratic institutions 
will be a failure.

V. G.—The solution of some of the problems we have been discussing would 
require the co-operation of many persons and let us conclude with the hope that 
such co-operation will be forthcoming for the common good of the Bar and the 
Cjpuntry.
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SUMMARY OF ENGLISH CASES.
The Julia, (1947) 1 AU.E.R. 118 (K.B.D.).
Sale of goods—C.I.F. Contract-Payment made against delivery order—Ship unable 

to reach destination owing to enemy occupation—Buyer if entitled to recover the price paid 
as on failure of consideration. .

Where under a O.I.F. contract payment has been made against delivery order 
but the ship is unable to reach the destination owing to enemy occupation and 
had to be diverted elsewhere where the goods were sold at a lower price by the 
seller, the buyer is not entitled to recover as money paid on a consideration which 
had wholly railed. Though the goods were not appropriated and property in 
it did not pass to the buyer the risk passed to the buyer.

A. G. of Ontario v. A. G. of Canada, (1947) 1 AU.E.R. 137 (P.C.).
British North America Act (1867), sections 91, 92 and 101 and Statute of Westminster, 

1031—Power qf Canadian Parliament to establish Supreme Court of Appeal with final juris
diction—Legislation excluding appeals to Privy Council—Constitutional validity.

The Canadian Parliament has since the Statute of Westminster 1931, power, 
to enact that the jurisdiction of its Supreme Court shaU be ultimate. The Dominion 
Parliament is therefore competent to exclude appeals to His Majesty in Council 
in aU cases which can be brought before any Provincial Court in Canada. A pro
posed Act to so amend the Supreme Court Act is intra vires of the Parliament of 
Hanada, Section ioi of the British North America Act confers a legislative power 
on the Dominion Parliament which by its terms (notwithstanding anything in 
this Act) override* any power conferred by section 92 on the Provinces or preserved 
by.section 129 and since the Statute of Westminster, 1931, the power conferred 
by section 101 stand* unqualified and absolute, even to the extent of abrogating 
the sovereign power of the Imperial Parliament.

R. v. GoLlins, (1947) 1 ARE.R. 147 (C.G.A.).
Criminal trial—Sentence—Conviction on two charges of receiving a stolen motor car 

and stolen suit case and its contents—Outstanding charge of chiving a motor car while under 
the influence of drink—If can be taken into consideration in awarding sentence.

Offences under the Road Traffic Act (e.g., driving a motor car while under 
the influence of drink) which on conviction might involve disqualification for 
driving or the indorsement of the licence are not proper cases to be taken into account 
when sentencing a prisoner for a different class of offence {e.g., receiving a stolen 
motor car and suit case with its contents). Only if the outstanding charge is for 
the same dam of offence, the Court might take that into account in passing sentence.

Routh v. Jones, (1947) 1 AU.E.R. 179 (ChJD.).
Contract—Covenant in lestraint of trade when valid—Covenant by medical piactitioner 

employed as assistant by a partnership (carrying on business of general medical practitioners) 
not to practice within 10 miles for five years after termination of employment—If enforceable.

A doctor employed as an assistant by a partnership carrying on business of 
general medical practitioners covenanted inter alia as follows :

“ The assistant agrees with the principals that he will not during this contract 
of service save in the employ of the principal nor within the space of 5 years there
after practice or cause or assist any other person to practise in any department 
of medicine, surgery or midwifery nor accept nor fill any professional appointment 
whether whole time or otherwise whether paid by fees, salary or otherwise or whether 
honorary within a radius of 10 miles from X (the business premises). And if the 
assistant shall so practise or cause or assist'any other person to practise within the 
radius aforesaid or in any way violate this provision, he shall forthwith pay to the
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principals or as they shall direct or to their successors in title the sum of £ too 
for every month or part of a month during which he sliall violate or continue to 
violate this provision as ascertained as liquidated damages and not by way of penalty 
and without prejudice to the right of the principals, or their successors m title 
to obtain an injunction to restrain such violation.............”

The appointment was terminable at a month’s notice. After the termination 
of the appointment the assistant who began to practice in the area was sought to 
be restrained by an injunction.

Held, (after stating the principles) that the covenant even if severable was too 
wide to be enforced and the restriction could not be justified.

Wills-!?. Brooks, (1947) 1 AU.E.R, 191 (K^BJD.).

Tort—Defamation—Libel against Trade Union of “ rigging ” a ballot—Union if can

An article appeared in a newspaper with regard to a ballot in a particular
tiadc union headed, “ True to Type ?............. Long and succcssfiif practice
m the manipulation of the undemocratic “ block vote ” has made trade nmm^ 
experts in devising - ballots guaranteed always to give a desired result.” In an 
aotion for damages for libel by the secretary of and by the Trade Union itself against 
the editor, publishers and printers of the nctvspapcr it was contended that the Union 
as a whole had no cause of action since the article in question was an accusation 
not against the Union but against its officers.

Held, that the action by the trade union is sustainable. There is no difference 
between a trade union and a limited company in this respect and a trade union 
cannot be divided into different parts consisting of various of its members so as to 
deprive it of its right to sue if it is libelled.

Manchester Corporation v. Williams, (1891) 1 Q..B. 94, not followed. Fraser on 
Libel and blander, 7th edition, p. 90, approved.

National Union of General and Municipal Wothers v. Gillian, (1946) 1 K.B. 81 
applied. - ’

Godwin v. Storrar, (1947) 1 A11.E.R..203 (K3J1.).
Costs—Consent order with provision for “ Taxation as between solicitor and client ” 

—Scope—RR.C., Order aa, rule 14 (11).
“ Taxation as between solicitor and client ” means an inquiry as to the costs 

which a client ought properly to pay to his own solicitor as distinct from “ taxation 
between party and party ” which is an inquiry as to the costs which he should 
recover from the opposite side. It cannot be construed to mean only an inquiry 
as to the costs to be paid to the solicitor out of a common fund in which the client 
and others are interested, and is substantially a taxation between partv and 
party but on a more generous scale.

Wicks v. Dikeotor of Public Prosecutions, (1947) 1 A1LE.R. 205 (Hi.),

Emergency Towers {Defence) Aa (1939)—Offence under temporary statuie-^Prevision 
that expiry of Act shall not effect the operation thereof as respects things previously done or 
omitted to -be done—Effkt on trial of offence effier expiry of Aa—Regulation validly made 
under Aa—Scope.

The provision in section 11 (3) of the Emergency Powers (Defence) Act, 1939, 
providing “ The expiry of this Act shall not affect the operation thereof as res
pects things previously done or omitted to Be done ” preserved the right to prosecute
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for offences, under the Apt even,after the date of the expiry of the Act. When a 
statute like the Emergency, Powers (Defence) Act, 1939, enables an authority to 
mnVr regulations a regulation, validly made under the Act should be regarded as 
though it were itself an enactment. Wtllingdale v. Norris, (i9°9) 1 K.j>* 57> ftP*
proved. (1946) 2 A1LE.R. 529, affirmed.

Apley Estates Go. v. De Bernales, (1947) 1 A1LE.R. 213 (CA). .
Tort—Joint tort-feasors—Agreement by plaintiff npt to sue one—Effect on liability 

of others to be sued.
A release granted to one of two joint tort-feasors or joint debtor, operates sis 

a discharge of the other joint tort-feasor or other joint debtor, the reason being 
that the cause of action, which is one and indivisible, having been released, all 
persons otherwise liable thereto are consequently released. But a covenant not to 
sue one of two joint debtors or joint tort-feasors docs not operate as a release of 
the other.

Wilkie v. London Passenger Transport Board, (1947) 1 A1LEJL 258 (GA).
Tort—Negligence of conductor—Irjury to free pass holder attempting to board bus 

which started bfoie he could get in—Clause in pass excluding liability for ary damages— 
Effect on right of injured to damages—Road Traffic Act, section 97—Applicability.

The plaintiff was the holder of a free pass issued to him as an employee 
of the defendants, the London Transport Board. While attempting to board 
a bus he was thrown off because of the conductor who sounded the bell 
and thereby gave notice to the driver to proceed without taking due care to see 
that every intending passenger was safely on the bus. In an action for damages 
for injuries sustained,

Held: The giving or receiving of the pass will not constitute a contract for the 
conveyance of the plaintiff. It merely mane the plaintiff a licensee and the condition 
in the pass excluding all liability for negligence, is a term or condition of the licence 
and if any one makes use of the licence he can only do so by being bound by 
the condition. Accordingly, section 97 of the Road Traffic Act will not apply to 
make the term invalid. By attempting to board the bus the plaintiff was using 
the pass and it cannot be said that nc was an ordinary passenger till he showed the 
pass to the conductor or was seated in the bus.

Lean v. Alston, (1947) 1 A1LE.R, 261 (GA).
Practice—Collision between motor car and motor cycle causing death of motor cyclist 

and injury to pillion rider—Claim by pillion rider against car owner for damages—Claim 
to contribution from estate of deceased motor cyclist—Power of Court to appoint upresentativc 
and implead hm as third party—RJ§.C. 0. 16 r. 46.

In a collision between a motor cycle and a motor car the motor cyclist was 
killed and the pillion rider injured. In an action by the pillion rider for damages 
against the owner of the motor car who claimed right to contribution from the estate 
of the deceased motor cyclist,

Held, that the Court can appoint a representative of the deceased and add 
him as third party to the action though the deceased was not a party to the original 
action.
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Brier t,k y v. Pmups and another, (1947) 1 AU.E.R. 269 (K.BJD.).

Control orders—Eggs (Control and Pruts) Ordtr, 1946—Salt of tggs to “consumers'' 
at aboot a maximum price made an offence—Purchaser for purpose of hatching—If “ consumer ” 
—Sale of tggs for hatching of above control prices—If offence—Necessity for clarity in the 
aiders creating criminal offences pointed out.

The scheduled price at which eggs could be sold to consumer was as. a dozen 
according to the Eggs (Control andPrices) Order. 1946. In a charge against 
the seller as well as purchaser in respect of sale of some eggs at 10s. a dozen for 
hatching it was contended that the purchaser was a " consumer ” and both 
purchaser and seller were guilty of a criminal offence.

Held, that the ordinary meaning which would attach to the word “consumer” 
in relation to eggs is “ a person who is going to eat the egg or to use the egg in 
the process of cooking in his own house”. A person buying eggs to put a hen on it 
to hatch is not a “ consumer ” and the charge must therefore fail.

Courts will not be prepared to support orders and find people guilty of criminal 
offences when the orders which they arc charged with violating arc couched in 
language which is open to all sorts of meanings and causes all sorts of difficulties, 
so that the unfortunate people cannot know whether they arc acting legally or not, 
unless possibly they get counsel’s opinion or at any rate a solicitor’s advice. It is 
desirable that orders creating offences should be stated in language which the persons 
who may commit the offences—in this case, humble pcoplelikc cottagers—can 
understand.

Rt Dixon, Ltd., (1947) 1 AU.E.R. 279 (Ch.D.);

Companies Act (1929), section 294—Avoidance of dissolution—Form of order for 
revesting property in the company.

The words in section 294 that the Court had power to declare “ the dissolution 
to have been void ” must be read as enacting that the Court is given power effec
tively to declare the dissolution to have Been void. If the Court makes a decla
ration to the effect that the dissolution is void, the declaration is not that dissolution 
was void at the date of the order, or that it is to be deemed to be so void, or that 
it is to become void, or anything of that kind. The declaration is that the dis
solution was void at the time when the company was supposed to have been dissolved 
and all the consequences under the statute or otherwise which flow from that arrest 
themselves and are avoided. Any property assumed to have vested under sec
tion 296, did not so vest, the vesting being avoided by the order.
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Qalvxkt (Inspkctor or Taxes) v. Wainrioht, (1947) 1 A1LE.R. a8a (K.B.D.). 
Income-tax—Taxicab driver—Tips received by—If assessable to income-tax.

Tip* received by a taxicab driver in the ordinary way arc assessable to income- 
tax as such tips arose out of his employment and were given as a reward for services, 
though such payments may be voluntary.

($nd of (1947) I MX.J.]


