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LALA PUNNALAL 0. KASTURIGHAND RaAMAJL, (1945) 2 M.L.J. 461.

This case contains the interesting dictum that there is nothing like an exhaustive
classification of torts beyond which Courts should not proceed and that new invasion
of.rights devised by brain of man might give rise to new classes of torts, Apropas
of this observation reference may be mzu;c to certain well known principles both
of. natural justice and of law. The institutes of Justinian statel: Furis prascspia
sunt hasc : vivers, alterun non laeders, suwm cuique tribuers. *“ The P ts of law
are thesc : to live honestly, to injure no one, and to give every man his due.”
The principles are no doubt ethical but indicate pithily the categories of dudes
which a man has to discharge. The second of the precepts is to forbear from
inflicting unlawful harm in general. Judicial dicta to a similar effect are also not
wanting. Pratt, G.J., afterwards Lord Camden, rcpc]_h.ug counsel’s objection to
a novel cause of action, observed in Chapman v. Pickersgill® : * torts are infinitely
various, not limited or confined.” About a century and a quarter later, in Skinner
& Co. v. Shew & (o.3, Bowen, L.J., expressed the sentiment : “At common law
there was a cause of action whenever one person did damage to another wilfully
and intentionally, and without just cause or excus®.” Later decisionis have however
made it clear that there is no such general test, sce Mayor of Bradford v. Pickles$,
Sorrel v. Smith®, According to these decisions, it is not sufficient to prove dammnxm,
whether wilful or not, to constitute a prima facis cause of action ; the plaintiff must
bring the facts which he alleges within a recognised head of tort. The mere infliction
of harm upon gdpcrson does not give him either a right of action or a right to call .
upon the defendant to justify his conduct. The position thr.refé)rc is that “ the
categories of tort (not of course the categories of particular torts) are closed,” see
Donoghus v. Stevenson®. This does not however mean that the law of torts does not
or should not develop, within its categories, in“accordance with the ever i
needs of society. If the dictum in the case under notice is to be understood literally
it will be opposed to the trend of English authority which regards the classification
of torts as exhaustive beyond which the Courts cannot go but within which there
can be developments. .

The particular question which came up for decision in the case was whether
such a tort as malicious housc search is recognised and damages are awardable.
In Bgjo Sahu v. Ghedi Barki', where as a result of information given to police about
a person’s character that person’s house was searched by the police, and that person
sued those that furnished the information for recovery of damages for having mali-
ciously hrought about a house search, Wort, J., observed that an action for malicious
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house search is eo nomines unknown, though ar action for searching a house
illegally is known to law. The learned Judge did not notice however an earlier
ruling of the same High Court in Jai Pands v. Faldhari Rawi!, which had proceeded
on the basis that there could be an action for procuring maliciously a house search.
The only English precedent is Wyast v. White*, which was an action for maliciously
procuring the issue of a search warrant, wherein Willes, J., allowed damages for
the invasion of the plaintiff®’s premises. In the case under notice the learned Jud
hcldthatitcannotbosaidtﬁatthcrcisnotortknowna.smaliciouah.ouscaca.rg
This is in accordance with the view indicated in Clark and Lindsell’s Torts, gth
edition, at p. 666.

Bryj BausaAN SmoE 0. KiNa EMPeROR, (1946) 1 M.L.J. 147 (P.CL).

A valuable pronouncement on the probative value of statements recorded
under section 164, Qriminal Procedure ¢ i8 to be found in this decision of the
_]'udicial CQommittes. Section 164 provides that any magistrate specially empowered
in that behalf may record any statement made to him in the course of an investi-
gation or at any time thereafter before the commencement of the trial, that such
statement shall be recorded in the prescribed manners and shall then be forwarded
to the magistrate by whom the case is to be tried. It has been repeatedly recognised
that a statement under section 164 is not inadmissible in evidence and may be used
to corroborate or contradict a statement made in Gourt, see Nitai Chandra Fana v.
Emperord, Emperor v. Sekender Ali Shah*, Emperor v. Manik Gazi®, Nur Muhammad
v. Emperors. 1t has, however, been in some cases suggested that though the Court
Kas to receive a statement made under section 164 with caution it can act upon
it provided it is supported by other evidence, see Parmanand v. Empsror”. is
would mean that a statement under section 164 may even be substantive evidence
though it may not be entitled to much weight. The ambiguous position of being
evidence but not in the full sense would thus result. That such a picture would
not be correct is forcibly brought out by the case under review. Mr. Pritt—the
appellant’s counscl—argued that a statement under section 164 can be used to
'c_ggck, corroborate or destroy evidence but it can never prove the facts stated.
He gave the illustration : “ If a man goes into the witness box and says ‘I carried
that girl alive® and is asked ‘did you make a statement under section 164 that
you carried her ‘corpse’ and he replies ¢ yes, but it was not true’, then there is
7o evidence that he carried the corpse”. The Privy Council in accelting the
contention observed that a statement under section 164 can be used to cross-examine
the person who made it and the result matgabc to show that the evidence of the
witness is false but that does not establish t what he stated out of Court under
section 164 is true. The position has been reitcrated by the Privy Council in
Mamand v. King Emperor® where it is pointed out that it is an error not uncommon
in criminal courts in India, to treat the statement made under section 164 as sub-
stantive evidence of the facts stated and that such a statement can be used only
to discredit the evidence of the witness given in court, but not for any other purpose.

RaM RATTAN 0. PARMANAND, (1946) 1 M.L.J. 295 (P.C.).

Three statutory provisions bear on the admissibility in evidence of documents
which are not stamped or registered, namcgv, gection g5 Stamp Act, sections 17
and 49, Registration Act and section g1, Evidence Act. The first of these lays
down : “ No instrument chargeable with duty shall be admitted in evidence for
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any purpoe by any persoan hgving by law or consent of arties authority to receive
evidence or shall Ee acted ugon, registered or authenticated by any such person
or by any public officer, unless such instrument is duly stamped’’. Section 49
of the Registration Act provides that no document required to be registered under
section 17 should unless it has been registered affect any immoveable property
comprised therein or be received in evidence of any transaction affecting such pro-
pcrt?. Section g1 of the Evidence Act prescribes that where the terms of a contract,
or of a grant or of any other disposition of property have been reduced to the form
of a document and in all cases in which any matter is required by law to be reduced
to the form of a document, no evidence shall be given in proof of the terms of such
contract, t, or disposition of property except the document itself. These
rovisions have given rise to the questions (i) whether the document can be looked
into for any collateral purposs, (ii) whether it could be used as corrvborativs leshmony
and (iff) whether other evidence can be received in regard to the transaction embodied
in such a document. In the case under notice, two memoranda partition lists—
which under the law had to be stampgd and registered had not satisfied these
requirements. It was contended that the lists can be looked into for the purpose
of determining the factum of partition as distinct from its terms. The language
of section g5 15 wholly clear Lﬁat a document not properly stamped shall not be
admissible in evidence for any purpose. Prima facie ‘“any purpose” would
subsume not merely the reception of the document as substantive cvidence, that
is, as proof of its terms, butCEo as ancillary evidence, that is, to é)rovc a collateral
matter such as the factum of partition. It suggests that the document shculd
be completely expunged from consideration. The words “for any purpose”
first appeared in India in the Stamp Act of 1879 and in England in the Act of 1891
and under the earlier Acts there were decisions both in England and in India that
an unstamped document might be admitted in evidence for a collateral purpose,
that is, to prove some matter other than the transaction recorded in the instrument.
This feature was relied upon in the present case as a pointer that the carlier cases
still continued to be good law. In negativing the contention, the Privy Council
observed : ““ A document admitted in proof of some collateral matter is admitted
in evidence for that purpose, and the statute enacts that it shall not be admitted
in evidence for any purpose. Their Lordships see no reason why the words for
any purpose in the Indian Act of 1879 should not be given their natural meaning
and effect. Such words may well have been inserted by the islature to get
rid of the difficulties surrounding the question what amounted to a collateral
In view of the reasoning so set out, it would appear that the document

cannot be regarded as corroborative testimony either of the transaction it recorded.
In regard to the last question whether the terms of the transaction embodied in
the document could at least be proved by other evidence, in Ramayya v. Achamma?,
it was laid down that where a deed of partition was inadmissibie in evidence for
want of registration, the parties arc not entitled to prove by other cvidence the
details of the partition in so far as items of immoveable property fell to particular
sharers. The prohibition contained in the Stamp Act 1s wider and therefore in
the case under notice the Privy Council felt it unnecessary to consider the effect
of scction 49 of the Indian Registration Act. Such wider prohibition was not,
however, considered by their Lordships as precluding other proof of the transaction
set out in and concluded by the document. The Privy Council observed : ** Their
Lordships therefore pay no regard to the documents marked ‘G’ and ‘D’ but
they are in agreement with the High Court in thinking that the oral evidence
proved partition in February 1989.” ~ In making that observation the Privy Council
did not advert to the difficulty concerning the reception of such evidence in view
of the provisions of sections 17 and 49 of the Registration Act or section g1 of the
Evidence Act. In Koyatii v. Imbichi Koya?%, it was contended that, in so far as the
Full Bench decision in Ramayyav. Achamma?, held that other evidence is not admissible
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to prove which ftems fell to the individual sharers, the natier will require reconsidera-
tion in the light of the observations of the Privy Council in the case under review.

of that Somayya, J., remarked : ““ The Judicial Committee did not refer
to difficulty of admitting other evidence when the transaction was admittedly
reduced to writing and that writing was inadmissible either under section g5 of
the Stamp Act or under séctions 17 and ig;;)fthc Registration Act. But dsn'rc
is no doubt that the Judicial Committee no difficulty in finding a partition
on other evidence. But whether other evidence is admissible to prove the terms
of the partition is still open to doubt. It is not clear whether oral evidence was
accepted only in proof of the division in status or to prove the details of the partition.”
Apart from the factors thus adverted to, it also to be noted that the Madras
Full Bench decision was cited at their Lordships’ Board by Counsel for the appellant
(see notes of arguments in L.R. 7g I.A, 28, at p. g1) and no dissent from the con-
clusion reached there was expressed.

—_—
CauABA LAL 0. KAvry Larx, (1946) 1 M.L.J. 339 (P.C.).

This is an important pronouncement concerning the construction of Order g2
rule 7 of.the Code of Civil Procedure. The latter provides that *“ no next friend
or guardian for the suit shall, without the leave of the Court, expressly recorded
in the proceedings, enter into any nt or compromise on behalf of a minor
with reference to the suit in which he acts as next friend or guardian ® and that
* any such agreement or compromise entered into without the leave of the Court
80 recorded shall be voidable against all parties other than the minor”. In
the Indian Courts opinion has not been uniform whether the provisions of Order 32,
rule 7 apply to an agreement to refer matters in dispute to arbitration. Mariam
Bibi v. Apfn.na Bibil gave an affirmative answer. In Debir-ud-din v. Amina Bibid
a contrary view was taken, and it had been held that an agreement to refer to arbi-
‘tration is not an agreement which is contemplated by Order g2, rule 4. This
conflict is now resolved and the Privy Council has, in the case under notice, expressed
its approval of the former view. In the language of the Judicial Committee :
¢ Such an agreement which removes the decision of a matter in dispute from the
jurisdiction of the Court and refers #t to some outside party is clearly an agreement
with reference to,the suit, and not only falls within the terms of the rule but comes
within the mischief at which the rule appears to be aimed. The interests of
minors might well be sacrificed by an improper reference to arbitration and it
is mecessary that their interest be protected by the Court.” Another point laid
down by the Privy Gouncil in the present case is that the provisions of Order ga2,
rule 7 are impcravévwc and that all its requirements should be strictly complied with.
There must be a formal application by the guardian ad litsm for the leave of the
Court to his entering into the agreement for retference to arbitration and leave
should be formally given or expressly recorded in the proceedings. It must appear
ﬁ-hct:: the record that the Judge rcaﬁsod that he was gcalmg with the guardian ad

itsm of minors. ’

SRINIVASAN 0. SRINIVASAN, (1945) 2 All. E.R. 21 ; BAINDAIL 0. BAINDAIL, (1946)
1 AILE.R. 342 (Q.A.) sub-nom. (1945) 2 AILE.R. 874.

These constitute two interesting decisions of the British Courts of Judicature

on a point of far rca.dm;g importance concerning Hindu marriages. e degree
of recognition to be acco ed by the English Gourts to Hindu marriages had directly

1. LLR. (1g37) AIL s17. 2. A.LR. 19u5 Cal 47s.
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to be considered in connectign with the question whether a Hindu who had
married a Hindu wife according to the Hindu rites and ceremonies can during
the subsistence of such marrihge marry in in England an Englishwoman pro-
feasing Christianity according to English forms. In the first of -cases the res-
pondent, by birth a native of Madras Presidency and Hindu by religion, while teni-
porarily resident in England for medical studies, married the petitioner, an English-
woman, Christian by religion, at a_register office in Rlackburn on the 26th Decem-
ber, Igff, he being described in the marriage certificate as a bachelor. In June,
1937, he left England to visit his ailing mother in India. The parties
were in co ndence till Jan , 1988. Inquiry by the wife revealed and it
was found in the case by Barnard, J., that the respondent had already on March
17, 132-?, married a Hindu wife at Trivandrum according to H_"mdP rites and that
that wife was alive at the time of the second iage. The petiticner thereupon
sued for dissolution of her marriage on ground of nullity. The facts of the second
case were on all fours with those of the first except for the fact that a child had also
been born of the second marriage. Inethat case the petitioner an English- -
woman married the respondent on 5th May 1939, at a register office in London.
She was a Christian and the respondent a Hindu. Her domicile was English.
The respondent had left India in 1935 with the view of scttling in England. At
thctimcofhiswcondmarria.gchchagalrcadyaHinduwifcwhomhchad married
at Muthra (U.P.). Here also the marriage certificate described the respondent
as a bachelor. When knowledge of the first marriage reached the petitioner,
she sued for a declaration of nullity of her marriage. The matter came up in the
first instance before Barnard, J., and on appeal before Lord Greene M.R. and
Morton and Bucknill, L.JJ. In both cases thc main argument was that thé-earlier
Hindu marriage should be disregarded by the Gourts as it would not be a i
of which the Courts exercising matnmonylral jurisdiction in England could or woﬂd
take any note it being polygamous in character. Some of the English text books
had expressed the view inst recognition of such marriages and there were also
certain judicial dicta to that effect. That view was repudiated in both the cases
as wrong. Lord Greene M.R. felt : “ The problem as it seems to me, requires
to be approached ds movo and frcem quite a different le’”. The approach was
to be no longer puritanical but should have regard to?ﬁicy as well.  Master
of the Rolls observed that the question has to be decided ‘‘ with due regard to
common sense and some attention to reasonable policy”. For in the words of
Barnard, J., ““ It would be strange if English law were to afford no recognition
of polygamous marriages when onc realises that England is the centre of a great
EmIpu‘c whose Mohamedan and Hindu subjects number many millions”. The
early English law proceeded on the assumption that i is the voluntary
union of°one man and one woman for life to the exclusion og a]l others, Hyde v
Hyds and Woodmansesl. The conception of marriage as a union for life could hardly
be compatible with the provision in the Engh:ﬁcsystcm of law for divorce. It
was therefore recognised that the description of marriage given by Lord Penzance
required to be explained. Commentingon Lord Penzance’s description, in
Nachimson v. Nackimson® Romer, L.J., observed : ““The only words in this definition
which create any difficulty are the words  for life’. Lord Penzance’s judgment
was given in the year 1866, at a time therefore, when the Matrimonial Causes
Act of 1857 had been in operation for several years, and at a time when in most
istian countries a marriage could be dissolved for various causes. It seems
clear, therefare, that in deciding whether any particular union of one man and
one woman is for life, the fact that the union is made dissoluble in certain events
by the laws of the country where it is entered upon must be disregarded.” In
other words, it is the inception of the contract of marriage that is to be regarded
and not subequent possibilities. The English matrimonial courts being eccleciastical
in origin necessarily regarded marriage from the Christain standpoint. The

r. (1866) LR. 1 P. & D. 130. -~ & LR (1930) P. a7, ag8.
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Divorce Court naturally would not entertain a matgimenial cause for the purpose
of granting relief or cnjy(')rcing rights in respect of a marriage which at its inception
lacks the eristics of monogamy, Hyde's case®. That does not however prevent
recognition of polygamous marriages between persons domiciled out of England,
Brook v. Brook. There is really nothing in the decision in Hyde v. Hyds to the
contrary. There the parties were Mormons and had married at a time when poly-
gmﬁ had been recognised by the Mormon state. The question arose whether
¢ husband could obtain 2 decree of divorce of such a marriage in the British
Courts. Lord Penzance observed : “ In conformity with these views, the Court
must reject the prayer of this petition, but I may take the occasion of here observing
that this decision is confined to that object. This Court does not profess to decide
upon the rights of succession or legitimacy which, it might be proper to accord
to the issue of the polygamous unions, nor upon the rights or obligations in relation
to third persons which people being under the sanction of such unions may have
created for themselves. All that is here intended to be decided, is that as between
cach other they are not entitled to the remedies, the adjudication or the relief of
the matrimonial law of Engalnd””. In the second of the cases under notice, Lord
Greene M.R. points out that in general the status of 2 person depends upon his
ersonal law, which is the law of his domicil, that by his first marriage the respondent
acquired the status of a married man which would not be lost but would cling
so long .as there was no dissolution of the marriage. Propounding the question :
“ Will that status be recognised in this country ?”’ he goes on to remark : ““ English
law certainly does not refuse all recognition of that status. For many purposes,
quite obviously, tHe status would have to be recognised. If a Hindu domiciled
in.India died intestate in England leaving personal property in this country, the
succession to the personal property would be governed by the law of his domicil,
and in applying the law of his domicil effect would have tobe given to the rights
of any children of the Hindu marriage, to the rights of the Hindu widow, and for
that purpose the courts of this country would be bound to recognise the validity
of the Hindu marriage so far as it bears on the title to personal property left by an
intestate here”. In the Sinka (Peerags) Case®, the facts found were :—Sir Satyendra
Prasanna Sinha had married on 15th May, 1880, in India, according to Hindu
rites, Gobinda Mohini. The marriage in fact remained a union between the husband
and wife to the exclusion of any other spouses. Six years after the marriage,
in 1886, the Sinhas joined the Btahmo Samaj one of whose tenets was strict
monogamy. A son was born in August, 1887. Sinha was made a Peerin Fcbnuzgr,
1919 and according to the Patent the title was to pass to the heirs male of his body
lawfully begotten and their heirs. Lord Sinha died in 1928 and in considering
the question whether his son was entitled to sit and take part in the proceedings
of the House of, Lords, Lord Maugham L.C., observed : “ It cannot, I think, be
doubted now (notwithstanding some earlier dicta by eminent Judges) that a Hindu
marriage between persons domiciled in India is recognised in our Gourt, that the
issue are regarded as legitimate, and that such issue can succeed to property in
this country with a possible exception which wil! be referred to later .. ..
.. Having regard to the domicil of the parties at the date when it was solemnised,
the marriage would properly be treated as valid in this country for all p
except it may be the inheritance of real estate before the Law of Property Act,
1925, or the devolution of entailed interests as equitable interests before or since
that date and some other exceptional cases.” It would thus appear that except
for the purpose of remedies as between the parties such as enforcing the rights
of marriage or dissolution of marriage, a marriage validly solemnised between
Hindus in India would be recognised by the British Gourts for all other purposes,
such as the status of the parties, the legitimacy of children born of the marriage,
their rights of succession to property etc. Does recognition of the married status
bat the husband from marrying in the English forms an Englishwoman? The

1. 1866% LR 1P &D. 130, (1989) 171 Lorde Journals g50: (1946) 1
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cases under notice answer in tBe affirmative and apart from the reasons already set
out, they refer to the inconveniences that would result if & contrary view igentertained.
According to Barnard J., in the first of the cases, ““ To refuse recognition would
mean that the respondent would be lawfully married to his Hindu wife in India,
and to his Erilish wife in England, but if he brought his Hindu wife to this country
and lived with her here he would be living in adultery here. It would mean that
if the ndent were to live with his Hindu wife in India for a part of the year
and for remainder of the year live with his English wife in England he would
be living with his lawful wife in each country. It would therefore mean that English
law would be encouraging polygamy and not frowning upon it. .. .. If the
respondent deserted both his Hindu wife and his English wife, he could be sued for
restitution of conj rights by both wives, in the Courts of their respective
countries, and he might be ordered by those Gourts to return to two different wives
in two different parts of the world.”” The Master of the Rolls, in the sccond of
the cases under notice, considered the following reason as clinching. He said :
“ The consideration which weighs with’me very heavily is this. If the marriage
with the ondent was a valid marriage it would have this consequence, that
she is entitled to the consortium of her husband to the exclusion of any other woman,
that he is entitled to the consortium of his wife, and that she is bound according
to our notions of law to live with him provided he gives her a suitable home. If
he decided to go back to India it wouldpbc her duty as a wife to follow him to the
home that he would provide. Directly they land in India, by the law of India
he is a man mayried to the Indian lady and assuming that Hindu law would be the
same in this respect as English law, that Hindu lady is his lawful wife in India and
as such entitled to his consortium and he would be entitled to insist that she should
live with him and she would be entitled to ingist that he should provide a home for
her. The position therefore, would be this, that this Enghulllj lady would find
herself compelled in India either to leave her husband or to share him with his
Indian wife. .. .. .. Whetheror notshe could divorce him in India, because
in India he was associating with a woman who under Indian law was his lawful
wife, I do not know and I do not stop to inquire”. ‘While Barnard, J., draws a
colourful picture of what would happen if the Hindu wife visited England and
stayed with her husband, the learned Master of the Rolls conj up the vision
of the English wifc accompanying her husband te India and her having to ““ share ”’
him with his Hindu wife. In regard to the query contained in the last part of the
observations of the Master of the Rolls, one case at least in India, Seinapati v. Saina-
pattil, seems to suggest that the English wife can in those circumstances obtain a
divorce if the husband lives with his Hindu wife. Incidentally, it is of interest
to note that according to Barnard, J., in the second of the cases under notice, it is
not * of the slightest materiality whether the respondent (the husband) is domiciled
in British India or in England.”

R.N. KAPUR o. -TRAVANGORE NATIONAL AND QuiLoN BANk LTp., (1945)
2 M.L.J. 120. )

This case deals with the interesting question as to when an account can be
aaid to be “mutual”’ within the meaning of section 85 of the Limitation Act.
The decisions on the point are many and not always helpful. In Phllipsv. Phillips?
it was remarked that a mutual account is not merely one where one of two parties
has received money and paid it on account of the other but where each of the two
parties has reccived a.udppa.id on the other’s account. But this is by no means
the only type of cases where the account is mutual. An altogether simple case will
be that of two merchants supplying goods each to the other. The amount or extent
of mutuality is immaterial. In Raja Syud Ahmsd Raza v. Syud Enayat Hussxin?, a
case under the Limitation Regulation of 1793, Trevor J., held that a mutual account

1. ALR 1 Lah. 116. g. (1864) W.R. 235.
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is one where there was a reciprocity of dealings, transactions in which there was
a mutual credit founded on a subsisting debt on the other side. There is a sugges-
tion in Madhao v. Fairam?, that dealings are mutual if they are posted in an account
consisting of mutual items of credit and debit irrespective of whether they give
rise to independent obligations on both sides. If this is correct, then every account
in that sense can be cast in the form of a mutual account. The view has however
received scanty suppart. According to Bholat v. Motala®, a Rangoon case, it would
scem that where there is only an isolated transaction on onec gide creating an
obligation on the other side and many transactions on the other side giving rise to
obligations on the former side there is no mutuality. Thus stated, it may be said
that the conclusion is rather wide. How the account is to be regarded in those
circumstances will depend on the intention of the parties. It is submitted that
the arithmetical number of the transactions on any one side cannot be very material.
The decision in Firm Mansa Ram and Sons v. Hira Lal3, lays down that the test
of muma]i‘g is to see if there are two sets pf transactions. In Appa v. Ramakrishnat
it is pointed out that the transaction on each side should create independent obli-
gations on the other, and the balance should shift. So if there is no likelihhood
of the balance shifting the account is not mutual. Shifting of balance by itself
is not however conclusive. It must be coupled with reciprocity in demand, see
Ruldu Rgm Daulat Ram Fitm v. Basant Ram®. ¢ real emphasis lies in the fact that
there exist transactions on cach side creating independent obligations on the other
side. In Hirda Basappa v. Gadigi Muddappa®, it was stated by Holloway A.Q.]J.
that in order that an account might be mutual there should not merelybe transactions
-which «create obligations on one side, those on the other being merely complete
or partial discharges of such obligations. According to Sargent, J., in Narrandas
Hemraj v. Vissandas Hemraj?, in regard to the latter part of Article 85 of the Limi-
tation Act ‘‘ the more reasonable and more probable intention of the framers of
the clause appears to have been that it should apply to cases where the course
of business has been of such a nature as to give rise to reciprocal demands between
the parties—in other words, where the dealings between the parties are such
that sometimes the balance may be in favour of one party and sometimes of-the other”.
The view of Pontifex, J., in Hajee Syud Mahomed v. Xlst. Ashryfunissa®, that ap account
¢annot be described as a mutual account where the customer could not at any
time have said “1 have an account against you, the banker *’ expresses the general
result and needsnot be taken as embodying an exclusive test. In Ghasseram v.
Manohar Doss?, explaining the case before him, Norman, J., observed : ' *“ The
plaintiff remits moneys to the defendants. He thus advances money and has a
right to sue as for money lent or received for his use. On the other hand the
defendants are shown to make advances by paying hundis drawn on them without
waiting to see whether they are in-funds or not. Thedefendants, therefore, in
like manner, are from time to time ina position to sue for moneys lent by them in
the course of their business to the plzsl.mt:ﬂP There is thus a course of mutual lending
and dealings apparently as betweén the bankers”. The cases thus suggest that
there should be transactions on each side giving rise to independent -obligations
on the other side, that the balance may bc%fto shift and that the reciprocal
dealings are not accidental but the result of an arrangement between the parties

On the statement of facts in the case under notice that the customer was permitted
to overdraw a current account and the account was sometimes in credit and
sometimes in debit, over a number of years the conclusion that the account was a
mutual account would be justified.

. Igﬂlg 63 I.QL gs0. 6. 1%1 6 .
IE]&‘ 177 LG, 265. g 1 12 LL.R. 6 Bom. 134.

]?_“R).'AD' 147, o . (1880) LL.R. 5 Cal, 759,
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MeraTA 1. MEETA, (1845) 2 AlLLE.R. 6g0.

In this case two quéstions arose for consideration, namely, whether a marriage
celebrated in British India according to the Arya Samaj rites between a Hindu
with an Indian domicile and an Englishwoman with an English domicile who
before the marriage had been converted to Hinduism is a marriage in the Christian
sense in respect of which the English Courts will have jurisdiction to give relief
at the instance of the wife, and whether if the marriage was not a marriage in
the Christian sense, the Court could yet give relief. The petitioner who at all
material times had been domiciled in England went through a ceremony of marriage
on 15th February, 1940 at Bombay with the respondent according to vedic rites
under the auspices of the Bombay Arya Samaj. The petitioner was a teacher
in London and in September, 1938 ‘inad met the respondent who wag then in England
for purposes of study. Some time after the respondent’s return to India, she also
came to this country. The evidence showed that there had been some talk between
the parties about marriage, that the parents of Mehta had exhibited antipathy
to ﬂI;c proposal and that to placate parental opposition the respondent had

ted her becoming a Hindu. She had expressed willingness to be converted.
For five days after her arrival she and the respondernt were staying in a hotel and -
on 15th February, 1940 not only was she converted to the Hindu faith but she -
was at one and the same time married to the respondent according to the Arya
Samaj rites. The petitioner’s case was that she was under the impression that
she was only being converted, that the proceedings were in Hindusthani which
she did not understand and that she had no consciousness that she was being married.
On these grounds she petitioned for a declaration of the nullity of the marriage.
Barnard, J., held that “ as the law now stands .. .. .. the fact that the
petitioner was at all material times domociled in England gives this Court jurisdiction
to deal, so far as nullity is concerned, with the marriage she went through with the
respondent.”” In regard to the question whether the marriage could be regarded
as a marriage in the Christian sense, it-was argued that inasmuch as it would have
been possible for the respondent at any time to become an orthodox Hindu and
have a plurality of wives under that law the marriage in question could not be
regarded as a marriage in the Christian sense—the union of one man with one
woman for "life to the exclusion of all others. Asimilar ent had been
considered by Romer L.J., in Nachimson v. Nackimsonl, where he had held that
the possibility of a marriage being dissolved finder the Matrimonial Causcs Act
will not detract from the Christian conception of marriage as a union for life and
that the material point of time was the inception of themarriage contract and subse-
uent possibilities should be disregarded. Monogamy being a tenet of the Arya
ga.majists, the possibility of the husband taking a second wife after reverting to
orthodox Hinduism would be no more relevant than the possibility of a marnage
among Christians being "dissolved by reason of marital infidelity etc. In that
view, it was held in the present case that the English Court could adjudicate upon
the marriage, enforce -rights thereunder and grant relief notwithstanding the
ibility of the conversion of the monogamous union into a polygamous one.
%o'hacmlearncd Judge also held on the evidence that the petitioner was not aware
of the fact that she was being married but was under the impression that she was
only being converted to the Hindu faith, that there was thus a fraud on the policy
of marriage law and the marriage should therefore be set aside.

-~ RAJAMAYYER 1. VENKATASUBBA IYER, (1945) 2 M.L.J. 122.

This case deals with a question of mortgage law of great practical importance.
It holds that, where in a suit by a mortgagee for sale, & sub-mortgagee is impleaded
as a defendant and the preliminary decree has ascertained the amount due to the
latter, it would be open to him to make an application for sale, on default of pay-
ment by the mo or into Court as directed by the decree, of the mort
amount,-even if the original plaintiff’ mortgagee fails to make an application for

v .

N.LQ,

1. L.R. (1980) P. 217,
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a final decree for sale, and the decree has not provided fot any order passed making
any such application. In Mackintosh v. Watkins,* it was decided that in a suit
by a first mortgagee impleading the mo and the puisne mortgagee, the
mortgagor cannot be compelled to redeem the puisne mortgagee- and the latter
will not be entitled to have the property sold for non-payment of the sum found
due to him. This was on the ground that the object of making the puisne mo cc
a party is really to enable the property to be sold free of en s aﬁagnot
to enable in effect the puisne mo to obtain a decree against the mortgagor
without bringing a properly fram suit for the purpose. The position was more
fully lained in Vedapyasa Aiyar v. The Madura Hindu Labha Nidhi Co., Lid.>.
It was observed : ** The right of the subsequent mortg‘::fec under the decrees
drawn up according to Form F of a E)cndix D (of the Civil Procedure Code) is
contingent on the property being sold for non-payment of the sum found due to the
plaintiﬁ'mortgagccandthcdecrccca.nnotbcrcada.sadccrocdiroct'mgthcmort-
gagor to redeem each of the puisne mortgagees within the time limited for redeeming
the first mortgagee and to entitle.the puisne mortgagee on default to bring the
roperty to sale for noxrlI-'anmcnt not of the sum decreed due to the first mortgagee
Eut to each of them. c utmost that can be said is that if the first mortgagee for
some reason or other does not apply for sale in spite of the fact that he has not
been paid, the (other) mortgagees can apply for sale in order to work out the rights
to share in the surplus if any. This is te different from their applyi to sell
the pro y to discharge the amountd dueto each of them. ?FLIZC mo r
pays off the amount for which a sale in default of payment was directed it is difficult
to see how under the express terms of the decree each puisne incumbrancer can
come forward and ask for sale.” A like conclusion was reached in Sarat Chandra
quChowdhajv.Na}mﬁiat’whcrcitwmhcldthataptﬁsncm canpot take
any in,dc]gcndcnt action in such a case and treat the decree as if it was one in his
favour. Vedavyasa Aipar’s case? & suit for sale had been brought impleading the
uisne mo and 2 decrec was passed accordi tOForch:-f['nﬁp'p\‘.ndJ.X-D.
I.)[‘hc decree declared the amounts due to the plaintifis and the puisne mortgagees
ively and ordered the sale of the mortgaged properties only in the
event of the amount of the plaintifi’s mortgage not being paid. ¢ puisne
mo had been given only the right to share in the surplus, if any, isi
out of the sale. The mortgagor however, sold the gropcrty by a private sale an
paid off the decree-holder. The*®amount found due to the pulsne mortgagees
was not paid. One of them brought a suit for recovery thereof against the mort-
randthcprivatcpurcbaacrﬁ-omhim. It was argued that such a suit was
incompetent and that the pusine mortgagee should have proceeded by way of
exscution of the decree-in the prior suit. In repelling the contention, Phi‘{].ipa
and Kumaraswami Sastri, JJ., observed : ‘‘ The decree did not direct redemption
of the mbwg\“mtnt ‘mortgagees and expressly authorised sale only in case the amount
due to the mortgagee was not paid within the time limited. The only right
g'm:ntothcpulmcincumbranccrswasthcrighttorcdccmthcﬁrutmortr%%gc and
on sale to share in the surplus sale proceeds in the order of priority™. ¢ view
of the Court in Serxr Jigur Begum v. Barsdakant Miitert also scems to be the same,
namely, that if the amount due to the first mortgagee was paid there can be no sale
of the mo properties and the puisne mortgagee wou d obtain no reliefin the
suit. All the above were cases concerning the extent of the puisne mo cc’s
right in regard to decrees which had ascertained the amount due to him. In the
case under review, it was the rights of a sub-mortgagee that were in question. A
,mb-mortgagccisanamig;nccofthc original mo . His position is therefore
superior to that of a puisne mortgagee. Its to reason that what his own
mo + could have done he himself should have the power to do. The objection
- would, however, remain, that it should not be open to him to get indirectly a relief
“which would have been available to him ordinarily only through a properly framed
. suit brought by him. The relief which he sccks to achieve is not incidpc(lertal merely

a 83?8 ;5%113%19 LLR. 42 Mad go. 3. E;gig; {“Iﬁ% 3_; c‘i‘jﬂﬁ‘é.’
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to the suit by the original gortgagee (the sub-mortgagee’s mortgagor). Nor is
it analogous to the dcclamt?:g: of the (pujmc mortgagee’s right to share in the
lus. In Lachmi Narain Marwari v. Balmakund Marwari,! a suit for partition
been brought and resulted in a consent decree while the matter was on appeal
to the High Court. The suit was remitted by the High Court to the Sut:gom't_
to take the mecessary steps for effecting the partition and taking the valuation of
the share of the elder brother (the plaintiff). ~ On the day fixed by the Subordinate
Judge neither the plaintiff nor his brother was present and the Subordinate Judge
mndimﬁucd the suit purporting to act under order 17, rule 2 of the Civil
ure Code. The High Court set aside the order in revision. On appeal
therefrom to the Privy Council, Lord Phillimore observed in the course of his judg-
ﬁnt:t‘;‘ﬁaﬂcradmhasonccbccn ma.dcinamit,thcmitcztaﬁmotbc. i pradl
ess the decree is reversed on a . The parties have on the making
decree acquired rights or mcurmgphciﬂltlcs which are fixed unless and until the
decree is varied or set aside. After decree any party can apply to have it enforced.”
The last sentence lays down the broad principle that after thglga.uing of a decree
any person who would be benefited by its enforcement would be competent to
initiate further proceedings. In Hajes Abdulla Sahib v. Shaffes Muhammad Sahib®,
the plaintiff sued for the dissolution of an ail partnership and the taking
of accounts. The defendant contended that the plaintiff was only a commission
agent, counterclaimed in respect of such agency and claimed an account on that
basis, The Court found the defence to be true and passed a preliminary decree
for accounts t¢ be taken on the basis of principal agent. In considering the
question whether thereafter the defendant could withdraw the counter-claim it
was held that no such withdrawal could be made after the passing of the preliminary
decree, inasmuch as it was quite possible that the taking of accounts might result
in a benefit to the arty other than. the one at whose instance the accounting had
been ordered and tiat if the latter did not wish to proceed with the matter there
was nothing to prevent the other party from doing so. It falls to be noted, however,
that in both cases the party desiring to initiate further proceedings was a
necessary party to the suit which resulted in the decree declaring a benefit in his
favour. Whether the position will be unaffected where the party was not a neccssary
party is debatable. In holding that the sub-mort ¢ whose amount stood ascer-
tained by the preliminary decree passed in the suit of the original mortgagee could
apply for a final decree though the original mertgagee had been satisfied, the case
under notice has purported to apply the principle in Lackmi Narain Marwari’s case’,

ProviNGE OF MaDras 0. A. P. N. MurAMumAD, (1945) 2 M.L.J. 127.

An interesting question, which albeit occurs only occasionally, relating to the
construction of the expression * customary rent”’ in section § (1{ of the Malabar,
Compensation for Tenants Improvements Act (Act I of 1goo) was elucidated in the
above case with reference to waste lands belonging to Government in  Malabar.
It was held that in respect of such lands occupied for p of cultivation un-
authorisedly, the customary rent will be thcguipand price o} Rs. 15 per acre plus
the annual assessment. 1In the case under notice the land in question was formed
EE recession of the sea. The plaintiff had entered upon it, planted trees and there-

er applied to Government for permission to pay the value therefor to be fixed
b{lt.hc vernment. Section § (Iﬁcof the Act dcgca a tenant as including a person
who with the bong fids intention of attorning and paying the customary rent to the
person entitled to cultivate or let waste land, but without the permission of such
rson brings such land under cultivation and is in occupation thereof as cultivator.

t looks somewhat doubtful whether the provision is applicable to unauthorised
occupation of waste lands belonging to Government. Unauthorised occupation
is dealt with in the Land Encroachment Act (Act III of 1go5). It applies to the
whole of the Presidency and there is no reservation. Under section 8 of that Act

1. (1924) 47 MLL.J. 441 : L.L.R. 4 Pat, 61: 2.- J M.L.J. 1g6.
L.R. 51 ﬁ ;21 ("P.C.J).H * (1948) 1 J. 198
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it is opcn to.Government to declare that any particylar land shall not be open to
‘occupation: If no such declaration has been made and the land has been occupied
without the Government’s permission the occupant shall be liable to pay asscssment
in the manner prescribed by section g (ii) for the peried of the unauthorised
occupation. It is no doubt open to Government to allot the 'land to the occupier
and grant patta. That however will depend on-the rules framed in that behalf.
The judgment in the case under notice states : © So far as one can judge from the
record the Government usually collects only assessment and before issving a patta
the Government also levies what is known as the land price or customary price.”
There is nothing in the procedure inconsistent with the prescriptions of the Land
Encroachment Act. It 1s also stated in the judgment that *‘ there is no evidence
that in such qases on the west coast the Government wused to collect
what is called the customary rent on waste lands when those lands are occupied
by a person who would otherwise fulfil the terms of section g of the Malabar Com-
pensation for Tenants Improvements Act.”” This is presumably because the latter
Act is not intended to cover cases of occupation of Government waste lands. An
examination of the different sections of the Act leaves the impression that its provisions
are to be applied where suits for ejectment are brought. ?n regard to Government
lands the Eand Encroachment Act provides for summary eviction of the tres-
passer and no question of a suit for ¢jectment brought by Government will therefore
arise. The observation in the present case that ** the land price plus the assessment
every year is tantamount to the customary rent within the definition of section g’
seems in the circumstances rather difficult to follow in the absence of anything
by way of special rules framed by Government by which, the payment to be made
for the'issue of a patta regarding lands unauthorisedly occufncd 18 to be calculated
in the manner of customary rent which would become payable, if the person entitled
to let or use the land happened to be a private person. .

Rajavyvya Nanpiar . Laxuana Avyar, (1945) 2 M.L.J. 148.

The Madras Estates Land Act dlstJnguuhcs %arply between two categories
of land in an ‘‘ estate,”” namely, ryoti land and private land. The differences
between them are fundamental. ~Private land may be said to be the freehold of
the landholder, see Xondaypya Rao v. Naganna.® Its incidents are not subject to the

rovisions of the Act. Section 1g states : * Except as otherwise specially provided
in this Act the relations between a Pandholder and a tenant of his private land are
not regulated by the provisions of this Act.”” Conversion of private land into ryoti
land is expressly contemplated by the Act; and, according to its policy it is to be
encouraged. Section 181 lays down that a landholder shall be at liberty to convert
his private land into ryoti land and confer occupancy right in the land so converted.
The Act however nowhere prescribes how the conversion is to be effected or by
what mode or protess the result could be achieved. In Kondapya Rao v. Naganna!
the Full Bench by a majority decided that the separation or detachment of the
kudivaram from the melvaram and its conveyance to a person were tantamount
to a conversion of private land into ryoti land and that section 181 could not be
construed as contemplating two distinct es for that result to ensue, namely,
firstly the doing of certain other acts as constituting conversion followed up by the
conferment of occupancy right. Itis clear that such dis-annexation of the kudivaram
interest apart and its bestowal on a person, conversion of ryoti land into private
land may be by way of express declaration or through acts of treatment In regard
to the land in quwtion One thing is clear, namely, whether or not there has
been conversion 18 a question of fact. One test wh.u‘j; has been generall plied
to see whether there been conversion is to ascertain whether the la.ud_goldcr
has by his acts and conduct manifested an intention to retain the land as resumable
for cultivation by himself even when from time to time he has demised it for a season.
This test was propounded in Budley v. Bukhioo® and was adopted by the Madras
High Court in Zemindar of Chellapalli v. Somayra®, by Wallis, 8‘]. Apropos of this

I (194.1)< 1 M.L.J. 8g6: I.L.R. (1g41) Mad. 2. (1871) § N.W.P. .
367 (E.B.). 5 lors) MLy 7
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test in Raja Yarlagadda Mullikarjuna Prasad v. Rajulapati Somayyal, Sir John Edge
Temarked : ‘‘ The fest is obviously suggested by section 185 of the Act and was
Tightly applied by the Chicf Justice.” The test was also accepted by Venkata-
subba Rao J.,-in Veerabhadrayya v. Sres Raja Bommadevara Naganna Nayudud. The
.case under review recognises that apart from grant, the conversion of private land
into ryoti land may be brought about by the lease of such land along with admitted

ti lands under- a single patta with terms which are inconsistent with the con-
tinuance of the landhﬁcr’s absolute rights in them ; but that the mere fact that a
cultivator has been allowed to be in possession for a long period of time will not
by itself amount to such conversion or negative the retention by the landholder
on the kudivaram interest. . .

SoutH INDIAN RAILWAY Coxpany, Ltp. n. Municrrar CounciL, MADURA.,

(1945) 2 M.L.J. 155.

Decisions have been prolific in regard to section 70 of the Indian Contract
‘Act, whose precise scope is somewhat baffling. The decision under notice
holds that this section can apply only where there is a direct benefit for the

erson for whom the work is done. In the present case a railway company
E.a.d constructed a culvert in accordance with the orders p by
Government under section 11 (3) (b) of the Indian Railways Act. The object
of the work was to prevent the flooding of hcuses and buildings in that
locality which was part of a municipal area. A claim was laid against the
municipality for contribution. It has been recognised that the terms of section
70 are unquestionably wide but applied with discretion they enable Courts
to do substantial justice in cases where it would be difficult to impute to the
rsons concerned relations actually created by contract, see Suchand v. Balaram?.
IF:'hrm: conditions are required by the section to be satisfied to establish a right
of action in favour of a person who does anything for another : (1) the thing should
be done lawfully ; (2) it must be done without any intention to act gratuitously ;
and (3) the person for whom it is done should enjoy the benefit of it. The last
rescription would require, that in the present case, before the municipality could
}E))c held liable it should be shown that the Act was done for it and it enjoyed the
benefit thereof. The munpicipality was admittedly not the owner of the houses
and buildings that would or might have been 2ffected by floods if the culvert had
not been constructed. Outside its obligations as a civic body in regard to the
people resident there under the provisions of the District Municipalities Act the
municipality had no other interest. Decisions have proceeded so0 as to suggest
that the act in respect of which recompense is sought need not be one done exclu-
sively for the benefit of the person sought to be charged. In Rem Das v. Ram Babu'
it was held that the application of section 70 is not excluded nierely because the
thing done enured both for the plaintiff’s benefit as well as that of ‘r};c defendant,
in other words, merely because the benefit was shared. In Ram Twhul Singh v.
Bissaswar Lal%, it was recognised that where a payment is made agzinst the will
of a person sought to be charged and in the course of a transaction -which in one
<vent might have proved detrimental to his interest, section 70 cannot apply merely
because in the actual event it in fact did benefit the plaintiff. It follows therefore
that the benefit contemplated by the section should not have been fortuitous or
accidental merely. Neither of these pronouncements touches the question whether
the section would be attracted to a case where the benefit was not direct. The
ruling in Binda Kuer v. Bhonda Das®, that revenuc paid by the plaintiff, while in
wrongful possession of the defendant’s land on his own account and for his own
benefit, cannot be recovered from the defendant, on the latter being restored to
possession. The policy underlying section 70 would seem to indicate that liability

L Isl}glfglsg ﬁ'L"CQH :'I.L}{. 42 .};{nd_' B 4_ ‘?éR 1936 II’Lnt. 1G4.
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thereunder can attach only where the benefit deriyed was dircctlY contemplated
as for the party sought to be charged without being a result merely of something
done. The finding in the Full Bench case of Sre¢e Rama Raja v. Secrgtary of State for
India in Coxncill,lends support to this view. The learned Chief Justice' there
remarked : “Tt is not denied that the repairs were necessary and it i3 obvious
that if they had not been carried out the appellant’s lands would suffer,” thereby
suggesting that the benefit there was bothEmct and proximate.

ML"I‘IMT MADATHIL RAMAN 7. VALLIZAT AMMALUKUTTY AMMA, (1945) 2
J. 191, .

Section 20 of the Malabar Tenancy Act provides that a kanomdar may be
evicted inter alia on the ground that he has intentionally and wilfully commaitted
such acts of waste as arc calculated to impair materially and permanently the value
or utility of the holding for agricultural purposes. Two things have to be proved -
(1) that the acts are intentional and wilfud ; (2) they are culatcdtoin:;i;irthc
value of the holding for agricultural purposes not merely materially but er-
manently. It mal;]%c instructive to compare this provision with section 151 of the
Madras tes Land Act, which enacts that a ryot can be ejected only on the ground
that he has materially impaired the value of the holding for agricultural purposes
and rendered it substantially unfit for such purposes. While under section 20 (2)
of the Malabar Tenancy Act, the impairment should be material and A
under the Estates Land Act it should be material and substantial. “‘ Permanent”
signifies irreparable character. The word “ substantial ”* would seem to advert
to the extent or d of waste rather than to its irreparable character
or otherwise. Tho seemingly different the two provisions really convey the
same principle. Section 152 of the Estates Land Act states that if the damage to
the holding is susceptible of repair ¢jectment shall not be ordered but the ryot should
in the first instance be directed to repair the damage. It would follow therefore
that it is only where the damage or waste is of an irreparable character that the
eviction of the ryot or cultivator is contemplated. is practically means that
under the Estates Land Act also it is only if the waste is permanent that ejectment
will be justified. The only difference between the Malabar Act and the Estates
Land Act will be that under the latier even where the waste is of a reparable
character, still if it is not carried otit, the ryot will be liable to cjectment. In this
view, it is difficult to accept the opinion expressed in the case under review that
the wording of section 20 (2) of the Malabar Tenancy Act is different from that

- of section 151 of the Estates Act in the sense that the term ‘‘ permanently *”
carries a different connotation from the word  substantially” in the context.
The view expressed in Narayana Rao v. Qemindar of Muktyala Estate?, that a diversion
of lands by a ryof from agricultural to building purposes would attract section 151
and entail forfeiture of the te should be understood in the light of section 152
of the Act and so understood woﬁd imply that diversion from cultural purposes
justifying ejectment should be one that has caused irreparable damage, that is,
damage of a permanent character.

Kroeraswamt IyEr 0. Rawaxpmana Iver, (1945) 2 M.L.J. 202.

The question has frequently arisen whether payment b ue made by a
debtor to his creditor is a payment which satisfies section 20 of the Limitation
as an acknowledgment in writing of or by the person making the payment. In
Masllard v. Duks of Argyle,® Maule, J., observed : * ¢ Payment’ is not a technical
word. It has been imported into law proceedings from the exchange and not from the
law treatises.”” It is therefore the popular sense that is to rule. There it signi
the discharge of a debt by money or its equivalent in value. In Sukhmani ani
v. Ishan Ghandra Roy*, it was pointed out that the Limitation Act specifies no particular

1. (1942) 2 M.L.]J. 8oo (£.B.). g. (1843) 6 Man, & Gr. 40.
sé. ?1928& 54 M.L.J. 6a1¢ LL.R. 51 Mad. 4. 21898 L.R. 25 I.A, g5, 101,
476. .
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mode or form of paymenf. In order to constitute a payment, it is not essential
that it should be in cash or currency, sec Prafulla G, a v. Jatindra Nath?, Parthe-
sarathi Ayyangar v. Ekambara®. It may, for instance, be by the execution of a pro-
missory note, Kandaswami Mudaliar v. Thevammal®. Setting off decrees by mutual
consent may also be tantamount to payment, Bhagela Koer v. Abdul .
Even the settlement of an account might amount to payment, Karipappa v. Rachappa®.
There is, at any rate, nothing in section 20 to suggest that payment cannot be by
a cheque. Buta choquc is only an order for payment. It will not therefore neces-
sarily ‘constitute & payment though it may in particular circumstances amount to
yment, as where it is accepted as such. It will thus be essentially a question of
E.Ct in each case whether payment by a cheque is a payment within the meaning
of section 20. In Mackenris v. Thiruvengadathan ® the Xﬂkl)tor ha.d not issued but
only endorsed over a cheque to his creditor. In holding that it does not satisfy
the requircments of section 20, Muttuswami Ayyar, and Brandt, JJ., observed :
“ The cheque is only an order for payment and it does not evidence any payment
atall. Nor doesit &ow for what purposc the payment was made.” In M dhar
Aitch v. Secrstary of State,” Banerji, J., observed that he was prepared to go so far as
the Madras case. Ram Ghandar v. Chandi Prasad® was also a case of an endorsed
cheque and the learned Judges followed the Madras ruling. There are however
a number of decisions which have taken the view that if a cheque is delivered to a
person in payment of a debt due to him and accepted as such it operates as a payment
subject only to the condition that if on presentation it is not honoured the original
debt revives, Kedar Nath Mitra v. Dinabandhu Saha,® Dial Singhv. Davindar Singhl®,
-‘I'hj_svicwisinaccordwithtthnglishrulingswhichhold that payment b
choﬂ:\c which is honoured becomesa payment whenitishonoured, Twrney v. D
In the case under examination it is remarked that a payment by cheque is a con-
ditional payment subject only to realisation. Ithas to be added that the cheque
should have also been accepted as a payment.

VENEATANARAYANA 7. HINDU RELIGIOUS ENDOWMENTS BOARD, (1945) 2 M.L.J.
2g0.

Tlm decigion holds that a grant of land for the sedaparayanam or swastivachakam
service in a temple is in the nature of a personal grant subject to the performance
of the specified service and hence the grantee is pot liable to pay contribution under
section 69 of the Madras Hindu Religious Endowments Act. Section 69 states
that every temple and every specific endowment attached to a temple shall pay
annually for meeting the expenses of the Board.- such contribution not exceeding
one and a half per centum of its income as the Board may determine. An * endow-
ment” isdefined in section g (11) a8 meaning all property belonging to or endowed
for the support of temples or for the performance of any service or charity connected
therewith and includes the premises of temples but does not include gifte of property
made as personal gifts or offerings to the archaka or other employee of a temple.
Read together, these provisions suggest that where the grant is personal, notwith-

that it is made in favour of an employee in the temple and contemplates
the ering of some service by him, no ha.bﬂlar to contribute under section 69
will arise. A personal grant is one made y for the support or subsistence
of the grantee. It stands distinguished from a service grant in that the service
liable to be performed under the former is only a secondary consideration and is
also more or less nominal in character. The grant in a casc is a grant of
property out and out though the grantee is also directed to perform some specified
service. It is not as if the lands stand annexed to an office which is bestowed upon
a person. It will be a question of fact in each case whether the grant answers

1. LL.R. (1g88) 2 Cal. g20, _— - g xgl 6 Cal, W.N. 218,
a. A.IR.Igle.d57g U - 7) LL.R. 19 All. g07.
3. LL.R. IGQ?B&MI.CI IOgO g. 1915 ILKiAb 104.3
4 19 ? I0. . 1983

L.R. n4.Bom 4939. Il (1854) 8 E&B. 13
3 I.L.LR. 9 Mad 271.
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to the one description or to the other. As observed Ry Juckson, J., in Babu Kooldesp)
Narain ingh v. Mahadeo Singh?, there is a clear distinction between the grant of
land burdened with a certain service and the gift of an office’ the performance of
whose duties is remunerated by the usc of certain lands. No doubt even in the
former case the grant might be s0 expressed as to make the continued performance.
of the services a condition to the continuance of the tenure. In such a case it is the
continuance of the service that is the sole and whole motive for the grant, ar, the
instrument of grant would have expressly provided for the cessation of the tenure
the moment the services ceased to be performed, sce Forbss v. Mesr Mahomed Tugquee. ™
Such a provision is altogether different from one which merely directs the grantee
to perform certain services. In Sriranga Chariar v. Pranatharthihara Chaiar,? it was held
than an inam granted to the family of the defendant for service as acharpapurusha
in a temple and made tenable only so long as the scrvice was rendered was not a
personal gift to the grantec but onc made for the support of the temple officer
performing the duties of acharyapurusha. In the case under notice there does not
scem to have been attached to the grant amy condition making its tenability depen-
dent on the continued performance of the services or suggesting that the grant is
really that of an office to which certain lands are annexed to serve as a source
of remuneration to the person holding the office. It would therefore follow that
the grant was one by way of a personal gift though it was burdened with the per-
formance of the vedapargyanam or swastivachakam service. Tt is true that in Koiapa
v. Tellamanda*, Curgenven, J., scemed to be of the opinion that the term “ endow-
ment >’ as defined in section g (11) is wide enough to include properties given to the
employee of a temple burdened with service. The learned Judge observed :
¢ Ordinarily speaking the word ¢ endowment,’ I think, is restricted to property the
title to which vests in the institution endowed. But this definition 1s very wide
and I am not prepared to say that a service inam held by a temple servant would
not fall within it.”” This view is not however consistent with the latter part of
section g (11) which expressly cxempts personal gifts made to the employee of a
temple g-om the scope of the definition of the term ““ endowments.”” Nor could
if be contended that the expression ¢ personal gifts*’ in the context relates to gifts
of movable property only and not to gifts of lands. In Hindu Religious. Erndow-
ments Board, Madras v. Fagannathacharyulu®, the suggestion was made that if the
grant was merely one burdened with service there would be no liability to contribute
under section 69. Somayya, J., retharked : “‘ The plaintiff”s claim that the proper-
perties were their own archaka gervice inams, if upheld, would have precluded the
appellant Board from levying a contribution.” Likewise in the Board ¢ Commissionsrs
o})H' Rsligious Endowments, Madras v. Seshacharyulu®, Horwill, J., observed : * So
that if this may be regarded as an endowment within the meaning of section g (11).
then it is ].iabfc for contribution even though the property vests in the as.
The definition does not say that to constitute an * endowment,” the gift must be
to the temple ; butitisonly by presuming that this was what the legislature intended
that the definition of an ¢ endowment » can be brought into consonance with what
is ordinarily understood by the word.” The learned Judge went on to add :
“T am reluctant to interpret secticn g (11) as giving a definition of ‘ endowment’
contrary to its accepted meaning or section 69 of the Act as making liable to the
contribution persons where a gencral reading of the Act scems to make liable only
institutions (italics ours). I am therefore of the opinion that the land is not liable
to the contribution claimed by the Board.” The conclusion reached in the case
under examination that the land granted to & person for vedapmayanam or swasti-
pachakam service in a temple is a personal grant and hence not liable to make any
contribution under section 69 of the Hindu Religious Endowments Act is entirely
consistent with the autharities cited and the considerations mentioned supra.

d
1. 6 W.R. 209. 4 (1938) 65 M.L.]. 54 : LL.R. 56 Mad. 731.
2. (1870) 13 Moo.LA. 438 (P.Q.). g é{%& 2 M.I_.J’ ggo.
g. {r91% Li-.d W.N. 531. . . Nos 802 an:l 8og of 1g942.
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VEERAPPA CHETTIAR °0. J'BANGAGHAMI NAICKER, (1945) 2 M.L.J. 264.

. While recognising that impartibility of property may arise out of family custom
or as an incident of military or other service tenure or under a Crown grant, this
decision also points out that 1mpart|b1hzlcan hardly arise out of a local custond
since it will be difficult to postulate that all estates in a particular area, at any rate,
in this country, are impartible. It further suggests that where a stranger becomes
by purchase or otherwisc ‘the owner of an impartible estate, the estate will cease
to be impartible in his hands. There is little light afforded by the texts of Hindu
law on this matter, except indirectly from analogy afforded by the rules prescribed
ing a raj. In Naraguniy Luchmsdsvamma v. Vengama Naidul, it is recognised

that ““ a palayam is in the nature of a raj; it may belong to an undivided family,
but it is not the subject of partition ; it can be lynrcld only by one member of the
family at a time.” also Pratap Chandra v. Fagadish Chandra®. That the Crown
has the power in making a grant of land to limit its descent or enjoyment in any
manner though it will not be competent to prescribe in regard to the devolution
of the mgﬁy any limitation at varishce with the ordinary law is well settled,
sec v. Udai Petab®, Narindar Bahadwr v. Achal Ram*, Kachi Kalyana
appa v. Kacki Yuva Rangappa®. The descent of an estate as impartible may be

by intention of the legislature, Debi Baksh v. Chandrabhan Singh®. In Baij Nath v.
Tef Bali?, the Privy Council refers to impartibility as “ being a creature of custom™,
The reason why impartibility does not normally attach to property is that it does not
arise by nature. Many of the impartible zemindaris were originally principalities
and the rules appurtenant to the latter have in course of time come to regarded
as applicable to the former. And in the case of holders of tenures on military
service or of offices, the estates attached thercto were treated as not partible since
the tenure or office could be held by only one at a time. Where an impartible
estate has been forfeited to Government or lapses by escheat or has been ssized or
aﬁuﬁ:ﬂi by it by sale and then regranted either immediately or after an interval,
either in its integrity or of a portion of it only, either to the heir of the dispossessed
holder or a member in a junior branch of the family or even in favour of a remote
kinsman, in the absence of indication of a contrary intention, it would pass to the
grantee with the incident of impartibility unaffected. In such circumstances,
it is held that the intention is not to create a new tenure but only a new tenant.
And the act of the Government is an act of stafe. In Xatama Nachiar v. The Rajak
of Sivaganga®, an impartible zemindari created i 1730 by the Nabob of Carnatic
in favour of one S was treated, on the extinction of the whole lineal line, as
escheated to the East India Company who had then become possessed of the sovereign
rights of the Nabob and regranted by the Madras Government in favour of a
remote kinsman. It was held that the incident of impartibility stood unaffected;
. see also Mutiu Vaduganadha Tevar v. Dorasingha Tevar®. 1In the Hynsapors cass, Baboo
Beer Pertab Sahes v. Maharaj Rajenaar Pertab Sahsel®, an impartible estate had been
confiscated and regranted after 2g years to a member of the junior branch ; the
East India Company was in the meanwhile enjoying the revenues and it was held
that the regrant did not affect the incidents that originally had attached to the
property. In §ri Rtﬂ'a Venkata Narasimha Appa Rao v. Sri Rzya.z'ngay)a Appa Raol,
it was recognised that an estate acquired by sale or forfeiture by Government and
ted to the heirs of the former owner without the expression of any intention

to interfere with the quality of the estate, would pass to the new grantee with all

its old incidents. The character of impartibility if previously would not
be destroyed. See also Sardar Muhkammad Afnu v. Nawab Ghulam Kasim
Khan1?. In the Batia case, Ram Nundun Singh v. Maharani Janki Koer1? the East India

1. 1863; cLM.I.A. 66 (P.CL). 228,

2. (1g27) L.R. 54 LA. 289 983 (P.C.). 8. 51863) ]?_I?.LLA' 543 (P.CL).

8. 1%3 L.R. 11 LA, 51 (P.C). 9. (188r1) 8 LA.104: 3 Mad, 290

4. (18g3) L.R. 20 LA, 7 P.C.). ®.C.). -
508' 305 L.R. g2 LA, 261 : LL.R. 28 Mad. 10. (1 LR. 12 MILA. 1 (P.QL). -

. . . « (I LL.R. Mad. -
6. &1910} LR. LA. 168, 117 Y- Ilnl. 519033 L.R. aon?.A. xgo4 .CL%. .
7. (1ga1) LR, 48 LA, 195 : .tR..q,gAlL 1g. (1go2) L.R. 29 LA. 178 (P.QL). = .
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Company had seized the raﬁjam:mui dominion oyer it, then effected a division
and reinstated the heir of the last holder in a portion of the raj. It was held by the
Privy Gouncil that the reinstatement and grant must be treated as an exercisc of
sovereign authority and that the new grantee took the property with all the incidents
ofmy tenure of the old estate as an impartible raj, despite the breaking up
of its integrity. All these were cases of transfers by the Crown by way of regrant
in favour of a new incumbent. Where, however, the transfer is by the holder in
favour of a private party, totally different considerations arise. Impartibility arising
out of &rmf; custom of the holder’s family cannot continue in the absence of such
custom and cannot follow the property when it passes out of the holder’s family.
This is also in accord with the policy underlying section 7. of the Madras Impa.rtibfc
Estates Act which lays down that the provisions of the Act will not apply where
the estate is transferred to a stranger. Referring to section 7, in Ramarayaningar v.
Venkata Lingama Naoyanim Bahadurl, Venkatasubba Rao., J., remarked : © The
section means that when once a lawful sale has been effected the estate so sold
or the part 8o severed ceases to be governed by the Act; that is to say, after it passes
into the hands of a stranger purchaser it is no longer to be treated as being subject
to the restrictions under the Act.”

Parant VANNAN 0. KrsaNaswaur Komar, (1945) 2 M.L.J. go3.

- Section 202 of the Indian Contract Act provides that where the agent has him-
self an interest in the property which forms the subject-matter of the agency, the
agency cannot in the absence of an express contract be terminated to the prejudice
of such interest. In other words, where the agency is one coupled wn‘.g interest
it is not terminable arbitrarily. Whether the agency is one coupled with interest
or-not will naturally be a question of fact in each case. The language of the sec-
tion mglicutu the inference that the agent’s imterest in the subject-matter of the
agency should be anterior to and independent of the creation of the agency. In
Smart v. Sandars? it is made clear that a rule like the one contained in the above
section ** applies only to cases where the authority is given for the purpose of being
a security or as a part of the security, not to cases where the authority is given inde-
pendently and the interest of the donee of the authority arises afterwards and inci-
dentally only’’. Sce also Frith v. Frith3, 1In land the rule is *‘ that where an
3 t is entered into on a syfficient consideration whereby an authority is
given for the purpose of securing some benefit to the donee of the authority such
an authority is irrevocable,”” see Smart v. Sardars®; Taplin v. Florsncet, Clerk v. Lawrise®.
In other words where the authority of an agentisgiven . . . .for the purpose
of effectuating any security or sccurmg any interest of the agent it is irrevocable®.
The Indian decisions also have laid down practically the same test. In Hursi v.
‘Watson?, the defemdant had requested the pi)aintiﬂ‘ to scll for him a plot of ground
in the Esplanade area of Bombay city at any rate exceeding the price at which
the defendant had himself purchased it and agreed to give him as remuneration
half the net profit realised on the sale. The defendant subsequently revoked the
authority later on refused to accept an offer which the plaintiff had found.
Adopting the view found in Story%, Couch Q.J. observed : “ Where an authority
or power is coupled with interest, it is irrevocable unless there is an express stipulation
to the contrary ; but the right of the agent to remuneration although stipulated
fot in the form of part of the property to be produced by the exercise of the power
is not an interest in this sense’. In Vishnucharya v. handra®, the agreement
was in the nature of a letter of attorney constituting the plaintiff agent of the
defendant for collection of rents of his share of an inam v1ﬁagc and it had been
stipulated by the defendant that the plaintiff shall be paid an annual salary out
of the rents. - In these circumstances it was held by Melville and Birdwood, JJ.,

T

1. ALR. 1 Mad, 70%. . 6. Bowsiead on 8thed., Art. 138.
2. (I ] -8g3, 918. , (1866) 2 Bom. H. 400.
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that the mere arrangement that the plaintifi”s salary should be paid out of the
rents could not be regarded as giving to the plaintiff an interest in the property,
the subject-matter of the agency, within the meaning of section 202. ¢ same
conclusion is stated by Jenkins, Q.]., in Lakshmichand v. Chotooram', where he
remarked : *“ The interest which the agent has in effecting a sale and the pros-
pect of remuneration to arise therefrom are not such an interest as would prevent
the termination of the agency’”. The illustration (a) to section 202 does not
afford much sup to the view that unless the agent had an anterior interest
in the property forming the subject-matter of the agency there will be no agen
coupled with interest. The illustration states : “° A gives authority to B to

A’s land, and to pay himself, out of the proceeds, the debts due to him from A.
A cannot revoke this authority.” It is difficult to sec how in this case B can be
regarded as having an anterior interest in the subject-matter of the agency. It
is true that A owes money to B but the illustration does not suggest that the debt
is a mortgage debt or that the lands are charged with its payment. It is only
when B is a.Epointcd A’s agent that he is given the right to pay himself. Nevertheless
it has been held in Ramachandra Lalbhai v. Chinubhai Lalbhai®, that though section 202
is wide in its terms it makes no departure from the English law ; that under the
section as in English law, some specific connection must be shown between the autho-
rity and the interest and there must also be an agrecment express or implied where-
by the authority is given to secure some benefit which the donee is to obtain by reason
of such authority. In the case under notice the defendant had executed in favour
of the plaintiff a power of attorney empowering the latter to execute a mortgage
decree that had been obtained by the defendant, and agreeing that accounts shall
be taken at the end, that the costs of the execution shall be taken by the plaintiff
out of the amount realised and that the balance shall be shared equally between
them. The defendant had also stipulated that he would not for any reason whatever
cancel without the plaintiff’s permission the authority given to him, without payi:g
him the amount expended by him and without giving him the relief mention
above as remuneration for his trouble. The ed Judges held that the
authority was not one coupled with interest and hence could be revoked. This
conclusion is inescapable in view of the last part of the language of the power.

Bamori LaAL 0. SriRam, IL.R. (1946) AlL 49. .
This is an interesting decision relating to the law of torts. The lcarned
Judges have claimed S:cc . 53) : ‘““No case similar to the present one appears
to have been decided LEC High Courts in India”. The decision holds that an
action for damages will‘{ic for procuring adjudication of another as insolvent mali-
ciously and without reasonable and probable cause. It is true that in England
it has been held that an action for damages will lie for maliciously procuring an
adjudication of bankruptcy against another, see Fohnson v. Emerson®. It has there
been likewise held that a suit for damages will lie for a malicious attempt to have
a company wound up, Qpariz Hill Gold Mining Co. v. Eyret. It is now scttled
law that it is an actionable wrong to institute certain kinds of legal proccedings
against another maliciously and without reasonable and probable cause. Malicious
rosecution is a familiar example. In Savills v. Roberis® it was pointed out by
}I)-Iolt, Q.]., that damage which is the gist of the action may be either (2 damage
to a man’s fame as if the matter whereof he is accused be scandalous; or (i) damage
to the person as where a man is put in danger to losc his life or limb or liberty ;
or (#%) damage to his property as where he is forced to expend his money in necessary
charges to acquit himself of the crime of which he is accused. It is not however
ordinarily an actionable wrong to institute civil proceedings maliciously and
without reasonable and probable cause. The mulcting in costs of the unsucceasful
party is considered to be sufficient penalty in such cases. But in certain types

(1900) L.L.R. 24 Bom. . . 4 (1 LR. 11 Q.B.D. 674, 691. -
ﬁ.axgﬁBomqﬁ. 5. Er@ 1 Ld. Raym. 874 : 91 GQ.R. 1147,
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of cases even the institution of a civil action maligjously and without reasonable
Cause may cxpos¢ a party to an action in torts. In Quartz Hill Gold Mining Co. v.
Eyrsl, Bowen L.J., remarked : * But although an action does not give rise to an
action for malicious prosecution inasmuch as it does not necessarily and naturally
involve damage, therc are legal proceedings which do necessarily and naturally
involve that damage, and when proceedings of that kind have been taken falsely
and maliciously and without reasonable or probable cause then, inasmuch as an
injury has been done the law gives a remedy. Such proceedings are indictments
« + « . . . Dbutthere arc other proceedings which necessarily involve damage
such as the presentation of a bankruptcy petition against a trader . . . . but
atrader’s credit seems to be as valuable as his property and the present proceedings
in bankruptcy although they are dissimilar to pro ings in bankruptcy under
the former Act, they resemble them in this that they strike home at a man’s credit.”
Thus an action analogous to the one for reco of damages for malicious prose-
cution will lie for instituting maliciously and without reasonable or probable cause
certain forms of civil processes as well. Sugh p ings are not however ordinary
actions. They fall within the reason of the law which allows an action for malicious
prosccution of a criminal charge. Broadly speaking, they-are proceedings which
tend to cause an injury, at any rate, to the credit, fair fame and reputation, imme-
diately that they are instituted. On this principle, in Mukemmad Niaz Khan v.
Jai Ram?®, an action for damages in of malicious p ings taken under
scction 107 of the Criminal Procedure Code was allowed. In Palant Kumaraswamia
Pillay v. Udayar Nadan®, damages were awarded for procuring a malicious attach-
ment of property. It was observed by White Q.]., and Abdur Rahim, J., that
 an order under section 483 of the Civil Procedure Code, where the application
has been made on insufficient grounds, must necessarily cause damage to the credit,
and reputation of the party against whom the order is made ” and hence * general
damages are recoverable”. Sec also Nanjappa Chsttiar v. Ganapathi Gounden®, Nicholas
v. Sivarama Ayyor®, Bishambar Nath v. Gaddar®. In Namjappa Chsttiar's caset, the
Meadras High Court remarked : “ We cannot doubt that the attachment of a
respectable man’s property before judgment on the ground that he is attempting
to alienate his properties with a view to defeat his judgment creditors must in
this country d his reputation and credit.”” In Velsi Bhimsey and Co. v. Bachoo
Baidas?, it was held that malicious procurement of arrest or attachment in exe-
cution of a decree will lay the decree-holder open to an action for damages. The
decision in Bishan Singhv. Wyatt?, sets out clearly the principle followed in such
cases. It was there observed : ‘“ The broad proposition that the institution of an
ordinary civil action however unfounded, vexatious and malicious it may be, is
not a good cause of action must be qualified when there has been arrest of person
or seizure of property.”” Sce also Arjun Singh v. Mt. Parbati®. 1In the last mentioned
case the suit was fot recovery of damages consequent on injury to property occasioned
by a former suit by the defendant who claiming as an adopted son had sued to
enforce an award giving him one half of the debts due to the deceased husband of
the plaintiff which was decreed in the Gourt of first instance but was refused by the

Court, the debts to which the claim had been laid having in the meanwhile
become time-barred. It was held that where the bringing of an action does
23 3 NCCCS8Ary CO uence involve an injury to property wﬁi‘ch cannot be compen-
sated by the grant o} costs in the action a suit for recovery of general damages will
Yie. In Har Kumar Dev. Jagat Bandku De'® a temporary injunction had been obtained
on utterly insufficient grounds and it was held that the aggrieved party can maintain
an action for recovery of damages. Seec also Miagji Lal v. Babu RamlY, Bhupendranath
Chatterji v. Trinayani Debil®. In Lala Punnalal v. Kasturichand Ramfil?, the Madras

1. (1883) L.R. 11 Q.B.D. 674, 691. 8. (1gr1) 16 QW.N:AED'
2. (1919) LL.R. 41 AlL 503. 9. (rga2) LL.R. 44 687.
3. (1909) LL.R. 82 Mad. 170. 10, (1 LL.R. Cal, 1008,
4. (1912) LL.R. 35 Mad. 5g8. 11, (1948) 88s.
8. 1gaa) LL.R. 45 Mad. 527. . 12. ALR. 1941 Cal, 289, -

_ 6. (rgrr) LL.R. g3 All . 13. (1945) 2 MLL.J. 461.
7. (1 LL.R. 3 Bom. 6g1. -
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High Court took the view thatan action for recovery of damages against the defendant
for having procured a malicious house-search will be competent. The decition
in Sreer Naidu v. Kolaindaivelu Mudaliarl, recognises that a suit for damages for
attempting maliciously to get a person declared as a lunatic will be sustainable.
In Nityenand Mathur v. Babu Ram3, it was considered that an action for recovery of
damages will lic for launching procecdings maliciously and without rcasonable
and probable cause against a legal practitioner under the Legal Practitioners Act
for professional misconduct. The foregoing authorities as well as the English
decisions do afford a pointer that it will not be incompetent to bring an action for
rcoovml of damages for procuring adjudication of another as insolvent maliciously
and without reasonable cause. -

Digejar Nate 0. Trmeent NateE Tewari, IL.R. (1946) All. 56.

It is, with great respect to the learned Judges who decided this case, rather
difficult to agree with their observatiom that though where payment of money is
claimed on a contract interest cannot be allowed except under the provisions of
the Interest Act, the ition is different where interest is claimed as part of the
damages for breach otExt)ﬁlc contract and it could be allowed. The learned Judges
felt that there is no a.uthor;.:.;w{l for the proposition that interest cannot be claimed
by way of damages for bre of a contract under section 79 of the Contract Act.
It is now scttled that section 79 is merely declaratory of the common law as to
dﬂ.ﬂl&%‘d, Famal v. Moolla Dawood and Co®. At common law interest was not
payable on ordinary debts unless by agreement or mercantile usage ; nor could
damages be recovered for non-payment of such debts, London, Ghatham and Dover
Railway Co. v. S. E. R. Got. There arc numerous decisions, often conflicting,
as to whether interest could be awarded under illusiration (n) to section 73 in cases
where it is not recoverable under the Interest Act. Typical of decisions taking
an affirmative view are, Ganskiam Singh v. Daulat Singh®, Anrudh Kumar v. Lachmi
Chand®, Khstra Mokan v. Nishi Kumar?, -Muthuswami v. Vesraswami®. Among the
decisions which take a con view are, Madan Lal v. Radakishen®, Kamalammal v.
Pesru Mesta Levvai Rowther'®. In Bengal Nagpur Railway Company v. Rattanji Ramjitl,
the suit was by the representatives of a contractor against the railway company
for recovery of damages in respect of certain work done by the contractor for the
railway company, the remuneration where8f had been withheld consequent
on d.lﬂYcrenccs between the parties as to the rates at which it was to be calculated.
In awarding a certain sum of money as damages in respect of the withholding of
the payment, the High Court decreed interest on such amount up to the date of
suit. On appeal the Privy Council took a different view as to the award of interest.
The liability of the company was to pay the sum found due on 26th July, 1925.
The suit was on 2gth November, 1927. It was for the intervening period that
the question arose whether interest could be awarded. Section 84 of the Civil
Procedure Code provides for payment of interest from date of suit. Interest for
period prior to the suit would therefore not come within the scope of that provision
of law., In English law interest on damages can be awarded only if there was
either a statutory provision or if there were circumstances which would induce
a Court of equity to award interest. The general rule is stated by the House of
Lords in London, Chatham and Dover Railway Co. v. S. E.Railway Go.1*, where as already
pointed out it was held that interest cannot be allowed at common law by way of
damages for wrongful detention of debt. It is true that in England the law has
been amended by section g, Law Reform (Miscellaneous Provisions) Act, 1934,

1. (1919) 81 M.L.J. 479. . (1917) 22 AAW.N.
2. §1937§ XLJ. 58, g ixg X?L.MLG] 44.5;?
N 3.@81)5 LR. 43 LLA. 6: LLR. 43 Cal. 9. (1 )) LL‘I{: 59. 8
498 (P.C.). 10. (I 20 Mad. 481.
4 (18g2) 1 Ch. 120, 140. 11, éx aL.R, 65 LA 66: LLR. (1987) 2
. % I LI.R. 18 AlL a40. oL Cal. 72 (P.QL). . -
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empowering a Court of record to award interest on the wwhole or any part of any.
debt, or damages at such rate as it thinks fit, for the whole or any part o?thc period
between the date when -the cause of action arises and the date of the judgment.
But there has been no such amendment of the law of India. In those circumstances,
the Privy Council considered that interest was not awardable in the case of Bengal
Nagpur Railway Co. v. Ruttanji Ramjil. Their Lordships remarked : * The learned
Judges of the High Court have allowed interest by way of damages caused to the,
laintifs for the wrongful detention of their money by the railway, but the question
18 whether this view can be sustained. There is considerable divergence of judicial
opinion in India on the question of whether interest can be recovered as damages
under section 43, Contract Act, where it is not recoverable under the Interest.
Act. Now section 73, Contract Act gives statutory recognition to the %cncral
rule that, in the event uf a breach of contract, the party who suffers by such a breach
is entitled to recover from the party breaking the contract, compensation for a.nz
loss or damage thereby caused to him. Onu behalf of the plaintiffs reliance is p
n illasiration (n) to that section. The iljustration does not deal with the right
:)?g creditor to recover interest from his debtor on a loan advanced to the latter.
by the former. It only shows thatif any person breaks his contract to pag to another
n a sum of money on a specific date and in consequence of that breach the
atter is unable to pay his debts and is ruined, the former is not liable to make good
to the latter anything except the principal sum which he promised to pay together
with interest up to the date of payment . . . . The illustration does not
confer upon a creditor a right to recover interest upon a debt which is due to him,
when he is not entitled to such interest under any provision of the law. Nor can
an illustration have the effect of modifying the language of the section which alone
forms the enactinent.” These last remarks are too emphatic to leave any doubt.
They clearly recognise that no interest can be recovered on a debt under section 73,
that is, by way of damages, if it is not recoverable under any other provision of the
law. In other words section %7g does not ind ently provide for award of interest
by way of damages. Interest would thus claimable only, either under the
Interest Act or in circumstances in which a Court of equity will award the same.
Pollock and Mulla have taken the same view. They state: ‘At common law
interest was not payable on ordinary debts unless by agreement or by mercantile
usage ; nor could damages be given for non-p t on such debts. The view
taken by the learned authors of this work was that there did not seem to be any
sufficient ground for reading into illustration (n) to the present section an intention
to abolish this rule and supersede the Interest Act, 1889’°%. For the reasons
indicated a it i8 ible to take a different view to the one which commended
itself to the learned Judges of the Allahabad High Gourt in the case under review.

LiagaT Husamw 0. ViINAY Praxasa, I. L. R. (1946) All. 62.

This decision enunciates a salutary practice in regard to the working of section
476 of the Code of Criminal Procedure. Clause (1) of that section states : “ When
any civil, revenue or criminal Court is, whether on application made to it in this
alf or otherwise, of opinion that it is expedient in the interests of justice that
an inquiry should be e into any offence referred to in section 195 (1), clause (5)
or clause (¢) which appears to have been committed in or in relation to a proceeding
in that Gourt, such Court may, after sucn preliminary inquiry, if any, as it thinks
, record a finding to that effect and make a complaint thereof in writing,
signed by the presiding officer of the Court and shall forward the same to a Magis~
trate of the ﬁl.)rxt class having jurisdiction etc.”” The offences mentioned in sec-
ﬁowf) (1) (b) and gc) are offences against public justice and relating to documents,

It will be recognised that the section does not provide that notice in p i
under that section shall be given to a person who Is immediately concerned thereby.
The case under review points out that nevertheless it is” degirable that such notice

. LR. 65 LA. 66:LLR. . 'Tbe Indian Contract edn., p. 407+
ac-fn({‘g?a). 65 ‘ (1997) = Act, 7th P- 407
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should be given. Too thuch emphasis cannot be laid on the matter. Justice
‘should not mere.y be done but should also seem to be done. It is a general prin-
ciple that no one should be made to suffer unheard. In Ingyat Al v. Mohan Singhi,
an application had been made to the Gourt under section 195, Criminal ure
CGode for sanction to prosecute. It was held that though it i8 not legally necessary
that notice of such application should be given to the opposite party before orders
thereon arc passed, nevertheless it is highly desirable that such notice should be
given. In Ram Piari Rai v. Emperor?, Knox, J. said much the same thing though
he held that failure to give such notice will only be an irregularityand not an illegality.
He said : ‘“ There is no doubt that this Court has always looked with disfavour
upon an order made under section 476 without giving notice to persons immediately
concerned. .. .. .. While I think, that it is always fairest and a course that
should be followed, that a notice should be given, I cannot put the want of notice
on a higher ground than irregularities in procedure”. In Imam Ali v. Emperor3,
where a preliminary inquiry was actually held and additional evidence was recorded
by the magistrate without giving noticesto the other party, Sulaiman, J., observed :
Tt is true that in proceedings under section 476 notice is not absolutely necessary
but it has been held by this Court in a number of cases that it looks with disfavour
upon ap. order passed without such notice and it has also often been remarked that
it is highly desirable though not essential, that such notice should be given.”” The
decision in Mohamed Kaka v. District Fudge, Basssin®, expresses the ition even
more forcibly. There Dunkley, J., said: “It is a fundamental principle of
justice that no order to the prejudice of a person shall be made without his being

eard and therefore before an order directing the filing of 2 complaint against
a person is made, that person must be heard and must be given a Eﬁ opportunity
of showing cause against the making of such an order.” In the case er notice
there had been reception of additional evidence and no notice had gone to the
party affected. It was held conformably to the spirit of the decisions cited above
that the failure to give notice in the present case vitiated the whole proceedings.

ExmpEROR 0. MANOHAR, I.L.R. (1946) All. 111 :

This decision is of great interest for the discussion it contains of certain points
raised in regard to section g0 of the Evidence Act. Section g0 lays down that
when more persons than one are tried jointly fqr the same offence and a confession
by onec of them affecting himself and others is proved, the Court may take
into consideration the confession as against the others as well as the maker. In
regard to the meaning of the expression ° take into consideration ”’, Woodroffe
and Ameer Ali have remarked : ““ These words do not mean that they have
the force of sworn testimony, but nevertheless it is evidence which the Court can
consider in deciding guilt of parties”. In other words a co-accused’s confession
is certainly evidence though it may have small probative value only. Sectior g
ptates : *“ evidence ’ means and includes * all statements which the Court permits
or requires to be made before it by witnesses in relation to matters of fact under
inquiry > and ‘‘ all documents produced for the inspection of the Court”. A
co-accused is not a witness. So what he states may not fall within the scope
of oral evidence. What he states may however be reduced to writing and then
as document it may become evidence. Such being the case it is clear tnat judicial
observations that the confession is not evidence must be undevstood as referri
only to the weight to be attached thereto. In In rs Yerran=a®, it has been sta
that under section go the statement can only be taker into consideration and it
is not evidence against the co-accused ; sec also In re Rami Reddi, Ramaswami
Goundan v. Emperor.  As to the weigh -which such a statement should command
it is generally held that as against a vo-accysed it cannot supply the place of
substantive evidence, Karuppan Chettiar v. Emperor®; it does not stand on the same

1. (1 LL.R. 28 AllL 14a, g A.LR. 1941 Mad. go6.
. i\l&.‘ﬁ_ 10 ALY, 247. . x& ig{.l ‘Mad. g%
8 1924 433. ’ . Mad. .
4 A.LR. 1937 Rang, 6Ga. g. (1940) E&'.N. 767.
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level as substantive.evidence and is hence of slight probative value only. It has
been stated that it has less value than an approvcxjso testimony. Though in the
case of the latter there is the fear that he may be deposing to save his skin yet his
testimony could be subjected to cross-examination. For the same reason a confession
under section g0 has less valuec as against a co-accused than the evidence given
by an accomplice under section 113. The latter section contemplates that the
accomplice shall be examined as a witness. It may no doubt be urged that in
the case of the confession of a co-accused, self-implication is guarantee of the
truth of the accusation against the accused. Nevertheless since it could not be
tested by crossexamination, little weight alone is attached to it and corroboration
in material particulars will be required. In'Emperor v.- Velu Naickenl, it was recog-
nised that if a statement is made in the dock before the inquiring magistrate in
the presence of the co-accused implicating himself and the <co-accused, not only
may that confession be taken into consideration but it has considerable probative
value. In the case under notice, it was argued that while it is not illegal to convict
a man upon his own confession and while i, law the confession of one may be taken
into consideration against a co-accused, a Court should not convict in either case
upon such confession in the absence of corroboration in material particulars,
thatis, the confession should have as against the person making it the same value
and. no more than is attached to a confession as against other persons tried jointly
with the person making it. In the case of co-accused it is generally agreed that
to convict them corroboration is neceded ; see Emperor v. Laxman Fairam®, Dikson
Mali v. Emperord. This is because a co-accused’s statement is considered to have
even less valuc than the testimony of an approver or accomplice by reason of the
confessing accused not being liable to cross-examination. As against the maker
different considerations operate. Absence of cross-examination has in his case
no significance and if conviction upon the uncorroborated testimony of an accomtlice
is not illegal it will be an @ fortiori case to convict on the basis of the confession of the
accused. The view in Emperor v. Balmakund4, is to the same effect. The other
question raised in the present case was whether a retracted confession could be
acted upon in the absence of any evidence to corroborate what had been stated
in the original confession. As observed by Straight, J., in R v. Babu Lal®, a re-
tracted confession is ““ an endless source of anxiety and difficulty to those who
have to see that justice is properly administered”. The better point of view is
that a retracted confession must be regarded with suspicion and as a rule of practice
and prudence it may not be safe to base a conviction solely upon such confession.
As pointed out in In re Abdul G:ﬁ'ﬁrm‘, the retraction of a confession may throw doubt
cither on the truth of it or on the fact that it was voluntarily made, but it certainly
does not follow because a confession is retracted that it was either untrue or
involuntary. In Bhkimappa v. Emperor’, Lokur, J., observed : “ There is no
absolute rule of la¥ that a retracted confession cannot be acted upon unless there
is material corroborataion, if it is found to be voluntary. But as a rule of prudence
it is regarded not safe to base a conviction solely on a retracted confession unless
there are circumstances which leave no doubt that it is volurtary and true.” Tae
conclusion in the present case that, in the case of a retracted confession if there is
room for any doubt as to ity genuinencss arising from the procedure followed
or from its contents, the antecedent circumstances may be of material assistance
in determining whether the confession should be believed is wholly in accord with
the principles which are applied as a matter of prudence in such cases.

1.
. I IB(mLa gI.
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Kauant Devi 0. Kawesawar Smvex, LLL.R. (1946) Pat. 58.

_ This case decides an interesting question of Hindu law. It holds that a
gandharva marriage among Brahmins governed by the Mithila school is valid
cven at the present time, %/arious views arc found in the decided cases as to the
gandharva marriage and its validity. Manu describes it thus :

PSSR M A 9 |
TR g3 AR dgea: s )

—*“The voluntary union of a maiden and her lover is to be regarded as a -
gandharva marriage prompted by love and the desire for carnal, union.” Smriti

writers like Devala have prescribed that the observance of rituals is necessary in

the case of every marriage including the gandharva, though at its inception it is

quite possible that the institution was a purely secular compact between a youth

and adamsel. Devala states : .

AR ReRy gedeRE B
wosgw BRAN: aadafyl afdms: ||

—*In gandharva and other forms of marriage, in the case of the first three castes
the marriage ritual should be performed in the presence of the sacred fire.” A
gandharva alliance which has complied with these requisites is nothing lesss than a
marriﬂgandisccrtainlynotaconcubinagc. This 18 i by the Madras
High Court in Brindavana v. Radhamani'. The observation of Spencer, O.C.]J., in
Makaraja-of Kolhopur v. Sundaram Ayyar®, that “in order to constitute a lawful
marriage among Hindus, it is emcntial that certain nuptial rites should be performed ;
otherwise the marriage is only a gandharva marriage or as it is described in Brindavana
v. Radhamanil, ¢ a marriage importing an amorous connection founded on reciprocal
promisc ’  misses the essential point that even in the gandharva marriage the
rmance of rituals is altogether necessary and unless accompanied by the per-
rmance of ceremonies the union will be a concubinage mcrc{);m Equally open
to criticism is the dictum in Bhaoni v. Maharaj Singh3® that marriagein the g
form is only concubinage. The remark of Danjels, J., in Kishan Dei v. Sheo Paltan’,
that the gandharva marriage is “ really nothing more than the ted
" indulgence of lust” scems also to be the result of misapprehension. Nothing is
to be found cither in the texts or in the decisions to detract from the correctness
of the conclusion in Brindavana v. Radhamanil, that gandharva marriage is a valid
marriage giving rise to the status of wifehood for the female party.

Astowhcthcrthcgandha.rvaasaformofmarriagciscxtﬁntorhalbcoomc
obsolete, on that matter also there is a divergence of judicial opinion. Where a
form of marriage has been recognised by the sastras, it will naturally be for the
party claiming that it has become obsolete to make out the fact. If that has been
proved, it will be for the party who affirms the validity of such a form of marriage
at the present time to show that itis valid as for instance, by customm. The decision
in Brindasana v. Radhamanil does not suggest that the form should be deemed to
have become obsolete. In Viswanathaswami v. Kamu Ammal®, Abdur Rahim, J.,

observed, though obiter : ““ It may be that . . . . perhaps among the Kshatriyas
the gandharva form of marri has, even within recent times been recognised
as prevalent in some parts of ia . ... Supposing ... for argument’s sake

that the gandharva form of marriage would according to the ancient texts be per-
missible among the Sudras, I am of opinion that, so far as this caste (kambala) is
concerned, it must, upon the evidence in the case, be held to be obsolete and no

L}
a
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longer recognised as valid.” A more forthright view i found in Bhaoni v. Mahargj
Singh! where it is stated that the form has become obsolete as a form of marriage
giving the status of wife and making the off-spring legitimate. Equally emphatic
is the opinion of Daniels, J., in Kishan Dsi v. Sheo Paltan® that six out of the cight
forms (i.s., forms other Brahma and Asura) have ‘ wholly disappeared”..
The o learned Judge, Sulaiman, J., considered that the marriage
cannot be regarded as wholly non-existent and that it can be recognised if it is
allowed by custom. It may be pointed out that the Allahabad view is to some
extent coloured by the notion that the gandharva marriage did not involve the
%:rforma.ncc of ceremonies and as such was tantamount to concubinage only.

he conclusion in the case under notice that this form of marriage has not become
obsolete is not unwarranted. As pointed out in Sambasivan v. Secrstary of Siatss?,
in another connection, merely because cases of such marriage are rare it cannot
be assumed that the institution has become obsolete. Either a statutory provision
invalidating it or a custom forbidding it will have to be proved. :

. Another question that has arisen is whether the gandharva form of marriage
.is permiasible onl'{ to the Kshatriyas and forbidden to the other castes. In Kishan
Dei v. Sheo Paltan®, it is suggested that the form is available to the ‘soldier classes
only. In Viswanathaswamy v. Kamu Ammalt, the possibility of members of the Sudra
caste marrying in that form was recognised. In the present case the form is held
to be equally available to the members of the Brahmin caste as well.

There are however certain observations in the case under notice which, with
due respect to the learned Judges, may be said to be somewhat open to criticism.
It is observed that it should be * borne in mind that instances are not wanting in-:
Hindu law when a particular jural relationship is created contrary to the sastraic
injunctions, the relationship so created is not null and void for all purposes, however-
invalid they be for certain purposes.” At another place it is remarked : “ It may-
be assumed for the purposes of this casc that this marriage may not be as valid as’
the four approvcd forms of marriage for all other purposes (i.s., other than main-
tenance) including questions of inheritance, succession, etc.; but there is no authority
for the proposition that a husband after mhﬁ a wife in this form of marriage and
after consummating the same and thereby disabli ¢ wife from taking another husband
would be free to escape the consequences of his own act by denying her the right
of waintenance.” (Italics ours.) These statements would suggest : (1) that at the
present time there are d of validity in marriage ; (5i) that consummation is
relevant in the matter of the wife’s rights ; and (5%) ﬁt a valid marriage may give
rise to maintenance right only for the wife and nothing beyond. The first of the
positions is inconsistent with modern trends in Hindu law. Marriage is a matter
of status. It is either valid or void. There is no tsrtium quid. If valid, all the rights
of a wife arise. ARy restriction in this matter can only be by statute or by custom.
The distinction drawn by the sastras between the a provcg and the unapproved
forms of marriage regarding their effect on gotra, nitb.a and pinda has not been
maiptained by the judicial decisions. All marriages arc treated alike in
to their legal consequences. Nor is there any cutting down of the rights of the
wife in the case of a gandharva marriage by statute.- Nor has any custom derogating
from her rights been established anywhere. The contention in the present case
seems to have been merely a denial of the validity of the marriage as well as of its
factum. The second of the considerations mentioned has also not much force.

The rule that the bride should be (apanyapurvika) Bi?l’?i"{ﬁ'!i has

been treated as ptrely advisory. It is not consummation that would have dis-
qualified the woman from marrying later but the subsistence of the previous valid
marriage. If there is a valid marriage its consummation has hardly any bearing-
on the rights of the wife. If there is no valid marriage, then also copsummation’

704~
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is immaterial. If the wbmgn becomes entitled to maintenance it is gus wife and
not because of the sexual relationship. The last of the assumptions is also difficult
to follow. Where the woman married is of the same caste she wilt get all the rights
of a wife of that caste and not the right to maintenance merely. Evenin regard
to the off-spring it is only where the union is in the anuloma form that a distinction
is drawn as to rights, scc Natha Nathuram v. Chota Lal*. In support of the view
that when a ju.riaf relationship i8 created contary to the sastras it may not be a
total nullity but valid for some purposes, reference is made to an invalidly adopted
son. There seems really to be no analogy. The maintenance given to him is
not qua adopted son but on the finding that he is not ; likewise in the case of the
illegitimate son of a dwija, maintenance is given not on the basis that he is an inferior
type of legitimate son but on the footing that he is not. If amgng Sudras he has
h 'ta%lc capacity it is by virtue of special texts. The case of wife married
from within the prohibited degrees is mentioned as the best illustration. Here
again the fact is overlooked that maintenance is given to her not as one having
the status of a wife but as one who haséo be treated as a mother or as a sister.

Awap SINGE 0. EMPEROR, I.L.R. (1946) Pat. 298.

An interesting question under section 530, Criminal Procedure Code, fell
to be decided in this case where it was held that where a person is properly charged
with two separate offences in one trial his conviction upon each must constitute
a separate conviction and there seems no reason in principle why the invalidity
of one conviction upon grounds that affect that conviction alone should affect
or invalidate the other conviction. Authority on the matter is meagre and what
little that is available discloses a conflict of judicial opinion. Section 530
provides inter alia : “ If any magistrate, not being empowered by law in this bchaif,
does any of the following things, namely :—(p) tries an offender, his proceedings
shall be void”. According to Bennett, J., in the present case the term ““ proceeding
when used in a statute relating to legal procedure signifies in its ordinary plain
and grammatical meaning, a step in an actior: or trial and the words “ his proceed-
ings ’ in the context refer to those proceedings only which the magistrate
was not competent to take. In Ex parte Dalton?, there was a joint prosecution of
a numler of persons jointly on a charge of censpiracy to persuade tenants in a
certain estate not to pay rent.  During the course of the trial two of the accused
who were on bail left tﬁc country but the trial proceeded in their absence with the
rest and a number of the accused including the two absentees were convicted.
On the question whether assuming that the conviction of the two absentees would
be ill the other convictions also were void, Pallas, C.B., observed : ‘“ Were
the offence here one capable of being committed by a single thdividual the case
would be clear. In such a case the conviction of two upon a charge against the
two jointly should be treated as the separate conviction of each and the invalidity
of the separate conviction of one, by reason of his not having been present at the
time of his conviction could not invalidate the conviction of the other.” The
test propounded was whether the alleged offence was capable of being committed
by a single individual. The trial in such a case could be regarded as severable
with reference to each of the accused who were jointly tried. The'illegal part being
scvered the legal part would remain valid. A contrary view has been taken in
Pokar Das Ganga Ram v. Emperor®. There cight persons were jointly tried for an
offence under sections goz and go7 of the Penal Code. One of the accused had
remained absent throughout the trial having been ted an illegal exemption
without regard to the provisions of section 540-A. of the Criminal Procedure e
It was stated by Young, C.J.: ‘“ A joint trial is a single trial and cannot be con-
sidered as a separate trial of each person accused ; it is one and indivisible. It

;.. 8&3 i..lﬁ_R;ﬁr?grsn: I. 9. A.LR. 1g88 Lah, 216.
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follows. . . . that an illegality which vitiates the trial sd far as one of the accused
is concerned prevents the trial from holding good in respect of the remaining
accused.” In Emperor v. Fazal Rakman® one of the accused in a joint trial was a
?[‘t}ll}:;lic servant for whose prosecution sanction of the authorities was nccessary.
Magistrate though not empowered to try him without such sanction held his
trial along with that of the other accused. On the question whether the trial
was thereby vitiated it was held that the proceedings were void not only as against
the accused public-servant but as against all the accused. It was observed that
the word ¢ proceedings *’ in section 530 though not defined anywhere in the Criminal
Procedure Code must, having regard to its use at different places in the Code,
be taken to signify the whole bundle of actions taken and recorded by the Court
.from the moment of taking cognisance till the final disposal of the matter. It is
difficult to fully concur in this view. Where the legal part is susceptible of bei
severed from the illegal part there is no reason why the entire proceedings sho
per 5e be ed as invalid. Anyway the matter is one where it is desirable that
the doubt should be sct at rest by legialatien.

In rs D. L. Sovaa,-I.L.R. (1946) Pat. 468 (S.B.). ’

This decision is of interest in so far as the Patna High Court has followed the
ruling of the Madras High Court in District Judge of Anantapur v. Vema Reddi®. 'The
$1ation'wa.s‘ whether a person who was a matriculate and had passed in 1941

e Advocates Examination held by the Bombay High Court and been cm‘oﬂgd
in 1943 as. an advocate of the Bombay High Court could practise regularly in the
Qourts subordinate to the Patna High Gourt. Section 4 of the Legal Practitioners
Act provides that an advocate who wishes to appear in a GCourt subordinate to a
High Court in which he was not enrolled should have been practising ordinarily
in the Court in which he is enrolled. If this section applied the concerned advocate
will be disentitled to practise in Behar, he not having ordinarily practised in the
Bombay High Court. Secction 38 of the Act however contains the provision that
nothing in that Act except section 36 shall be applicable to advocates enrolled
under the Bar Councils Act, 1926. The nature and extent of the rights of the
advocate concerned therefore fall to be governed by the provisions of the latter
Act. Section 14 (b) of the latter Act provides that an advocate enrolled under
that Act shall be entitled to practise subject to the exceptions specified there in any
other Court in British India or before any other tribunal or person 1 y authorised
to take evidence. Such being the case, and there being no other law which pro-
hibits persons like the advocate concerned from practising in the subordinate Courts
of a province other than that in which he was enrolled, it is clear that he can
practise in the Courts subordinate to the Patna High Court.

PranpAL Baaowanpas 0. CEapsEy GHELLa, ILL.R. (1945) Bom. 649.

As to how far the right to maintehance and marriage expenses of the daughter
of a coparcener can be enforced against or affect joint family properties alienated
to a purchaser for value has frequently come up for consideration but has not
always eliminated further problems in the matter. It is well sottled that the right
of a Eindu female to receive maintenance and a provision for marriage is not a
purely personal right but arises by virtue of her membersbip of the joint family,
Subbiah v. Anantaramayya®. It is true that a Hindu female has no right in any
specific property belonging to the joint family and the right she has to maintenance
and marriage expenses is a right which is not cryswmllised into a charge and therefore
does not attach to any specific property belonging to the family. It is also clear

1. ALR. 1938 Pesh. 52, 3. (1928) 57 M.L.J. 826 : LL.R. 53 Mad.
2. (1g45) 1 MLL.J. 106 (F.B.). 84. .



imn THE MADRAS LAW JOURNAL (N.LG.). . 29
that the debts of the fanfily gake precedence over the right to maintenance and
marriage expenses of a female member. In the present case, the joint family had
debts to the extent of Rs. go,000 and property been agreed to be sold for
Rs. 1,45,000. There was an unmarried daughter of the head of the family among
other female members. The question was whether the transferee would take the
property unaffected by the daughter’s right of which he was aware. Before the
amendment of section 39 of the Transfer of Property Act, a transfer could be avoided
only if it had been made with the intention of defeating the female member’s
right. Under the amended section, the female member’s right will not be affected
if (i) the transferee was a volunteer, or (if) if he had notice of the right. In the
casc in question the transferec had notice. Chagla, J., held that the transferee
will take the property free from the female member’s right. He observed : “‘ The
fact that the sale proceeds realised are larger than the debts to be paid is entirely
an irrelevant-question ; once it is conceded that the property is sold for legal neces-
sity and also it is conceded that the purchaser is not bound to look to the application
of the sale proceeds, the fact that the karta realises more than what is necessary to
pay the joint family debts does not give any rights to the Hindu female to look
to the property which has been alicnated for her maintenance or marriage cxpenses.”
It may, with respect, be observed that the reasoning is not convincing. True,
there is legal necessity, but it is only up to Rs. go,000. The rule that the purchaser
is not bound to see to the application of the sale amount applies only where the
legal necessity for the entire transaction as such or a bona fgin enquiry into the
existence of necessity of the sale has been made out. It cannot apply where
admitiedly the transaction was for & far larger amount than the debts to be paid.
In such a’case it may even be that the entire alienation may be st aside, M.
Shumsool v. Sheowkram?,-Bhagwat Dayal v. Devi Dagyald, Santi Kumar Pal v. Mukund
Lal Mandal®. Even if the entire alienation does not fall to be sct aside it has been
held that at least to the extent to which the transaction is not covered by legal
necessity it is liable to be set aside. In Radha Bai v. Gopal*, such a conclusion was
reached. In that case a wife-living apart from her husband brought a suit for
maintenance and obtained a decree. Before it could be exccuted the hushand
sold all his propertics to his natural father who alzo had notice of the passing of the
maintenance decree. It was found that there were debts of a binding character
to the extent of Rs. g,518. In the circumstances, the Bombay High Court held
the sale to be valid to tgc extent of 21/37 and*declared the remaining 16/37 of the
glrgpcrtiu to be liable to the wife’s maintenance. In prirciple there seems to be no

ifference between this decision and the present case. To distinguish that decision
therefore as one turning on *‘ the very exceptional facts of the case > does not seem
to be warranted. In both cases there wa.slicgal necessity which covered the major
part of the transaction. In hoth the cases before the sale the transferee had notice
that there was no legal necessity for the balance of the amount. ‘There is no finding
in either case that the property could not be split up and sold. The principle
that the purchaser js not bound to see to the application of the sale procecds assumes
that the purchaser was not aware of the absence of justification for the transaction
in rcg-a.rc{)to'any part of it. It therefore seems as if a different conclusion would
be more consistent with the circumstances of the case.

Lara Dunt CHAND 5. MosauMaT ANAR KaLr, (1946) 2 M.L.J. 290 (P.C.).

It ug;atlfmng that the Privy Council hes in this decision affirmed the view
taken by various H:iih Courts in India as to the applicability of the provisions
of the Hindu Law of Inheritance (Amendment) Act, 1929, to cases where a male
owner had died before the passing of the Act and had been succeeded by a limited

1. 2187 g L.R.a LA. 7 (P.Q.). s. 519253 LL.R. 62 Cal. g04.
aa) xgoﬁ L.R. g5 LA. 48 : LL.R. 35 Q. 420 4 (1942) 45 Bom.L.R. gBo.
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owner who however died after the passing of the Acj. On this question there are
a series of Full Bench and other decisions holding that the Act applies even in such
cases, Lakshmi v. Anantram, Pakhan Dushad v. Mi. Manova®, M. jpali v. Surfes
Rajy3, Shakuntala v. Khauha.lya Shankar v. Raghoba®, Shankar Rao . antibai®. T{m
., question in the present case was defined to be whether the Act II of 1929 applies

only to the case of 2 Hindu male dying intestate on or after the 21st February, 1929,

or whether it also applics to the casc of such a male dying intestate before that
date if he was sucocecfed by a female heir who died after that date. "It was held
by the Privy Council that the words ‘‘ dying intestate ’ in the Act are a mere
description of the status of the deceased have no reference and are not intended
to have any reference to the time of the death of the Hindu male ; the expression
merely means in the case of intestacy of a Hindu male, and to placc this inter-
pretation on the Actis not to give a retrospective effect to its provisions, the material
point of time being the date when the succession opens, namely, the death of the
widow. The zrucccsnon does not open until the termination of the widow’s estate
and therefore it is only those that will be ghe pearest heirs of the husband at that
moment of time that will take. Incidentally, it is remarked by the Privy Council :
‘“ the description and preamkble of the Act make it clear that the object of the Act
is to alter the order of succession of certain persons therein mentioned, namely,
a son’s daughter, daughter’s daughter, sister and sister’s son and to rank them as
heirs in the specified order of succession next after a father’s father and before the father’s
brother ** (#alics ours). In view of this statement it is arguable whether the opinion
expressed by the Bombay High Court in Sm!rama%a v. Neslava® and Bai Mahalaxms
v. The Deputy Nazir, District Cowrt, Broach®, that the Act does not glter the order of
successiop to males governed by ‘the law. of the Bombay school where the sister’s
place is after the father’s mother and before the father’s father does not require
reconsideration.

Eumrrror 0. ABpuL Azeez, I.L.R. (1946) All. 238.

In regard to suretyship by way of bail two different views have emerged from
the judicial decisions, in consequence whereof, in the working of section 499 of the
Criminal Procedure Code, a certain amount of confusion has crept in.  Suretyship
under the section, accordmg to ong view, involves the idea of the accused being
the principal, and so where no bond has been taken from the accused himself, the
bond taken from the surety would be invalid and there can be no enforcement of
the penalty, on breach of the conditions of the bond. In Wadkawa Singh v. Emperor®,
Zafar Alj, J., has inclined to this view. It also receives support from the opinion
expressed by Mulla, J ., in Empsror v. Brakmanand Misral® According to this learned
Judge, section 4%?11) oes not contemplate a dpcraor. being released on bail without
executing a bond sclf, merely upon an undertaking or security given by a  surety,
the only exception to such a rule being found in section 514-B which proyides :
“ When the person required by any Court or officer to execute a bond i3 a minor,
such Court or officer may accept in licu thercof a bond executed by a surety or
surctics only.” This, in the opinion-of Mulla, J., makes it perfectly clear that it is
incumbent under section g to tfcr: bond executed by the person who is released
on hail and until that is done can be no valid bond by a surcty-alone. A
différent view as to su.rctyxhlp by way of bail has been expounded in Emperor v.
Nisar Akmedil. Malik, J., there recognises that section 499 and the form prescribed
in schedule V, No. 42, show that there have to be two bonds, one executed by the
accused and another by the surety ; but that the obligation undertaken by the

53337) a M.L.J. ecog : LLR. (1937) Mad. 6: {19385 ﬁ?m.l._R. IQ(-)I.

1.
- 1932 7 Bom. 877, . _
9.4,3(1‘(1937 IL.R. 16 Pat 215 (F.B.). g 4.5Bom3..R.3.34.
3. (1936) LL.R. 58 AlL 1041. 9. 1928 Lah. g18,
4 (1 II.R. 17 Lah. 356. .10, LL.R, Exgsgg AlL ga4.
5. R. 1938 Nag. g7. 11. LI.R. (1948) AlL 639.
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surcty is an entirely indepndent one apd that it is not as if the accused is a sort
of principal. In Indar v. Empeorr?, it is remarked that the true view is to regard
tbc n giving the bail as the principal and the person for whom the bail is given

¢ subject-matter of the contrect. The etymology of the term * bail ’ lends
some colour to this view. Wharton’s definition states that bail is “ derived from
French Bailler and means to hand over, to set at liberty a person arrested or im-
prisoned, on security being taken for his appearance on a day and a place certain,
‘which security is called bail, because the party arrested or imprisoned is delivered
into the hands of those who bind themselves or become bail for his due appearance
when required in order that he may be saftly protected from prison to which,
‘they havc if fear his escape, the legal power to deliver him.” A fuller exposition
of this view is found in the decision under review where it is poigted out that the
gurety is not in such cases guarantecing the payment of any sum of money by the
accused who is released on bail but guarantees only the attendance of such person
and that his contract and that of the person released on bail are indcpcncﬁ:nt of
eachother. The same position has beenaccepted by Bajpai, J.,in Reotiv. Emperor®.
The result is that according to the first view the bond taken from the surety will be
invalid where no bond has been taken at the same time from the accused also and
that it is only then that the power to forfeit the surety’s bond for breach of conditions
can be exercised. The latest exposition of this view is contained in Baidyanath
Misra v. Emperor®; sec also Emperor v. Brahmanand Misrat and Wadwa Singh v.
Emperor®. The decisions that have favoured the other view of surctyship hold
that the fajlure to take a bond from the accused does not invalidate the bomf taken
from the surety. In Empsror v. Nisar Ahmed®, it is remarked that such failure may
at the most be an irregularity but cannot affect the surety’s liability and the fact -
that till the amendment of section 514, where the accused was a minor, bonds were
taken from the sureties only without any exception being taken to the practice
constitutes a pointer to the correctness of the conclusion so reached. case
ander notice takes the same view. Having regard however to the existence of
differences of opinion between the Allahabad and the Patna High Courts on the
-one hand and- the conflicting observations to be found even as among the Judges
-of the same High Gou.rt asin Allahabad and Lahore, it is to be hoped that the matter
will receive early clucidation by the any Council.

THE GOVERNOR-GENERAL IN COUNQIL 0. DEBI SAHAIL, LLR. (1946) AlL 250.

This is an interesting pronouncement on the scope of section 75 of the Rail-
ways Act (IX of 18go). It holds that where non-delivery of a consignment entrusted
to a railway company is proved, the company cannot escape liability in the absence
of evidence led gy it to show that the parcel had been lost o destroyed. The
liability of a railway company for the loss or destruction of the articles entrusted
to it was at one time held to be that of an ordinary carrier and at another time
as that of an insurer. Section 75 of the present Railways Act provides that the
railway administration shall not be nsible for the loss, destruction, etc., of the
parcel or package unless the person se rﬁg or delivering the package to the adminis-
. tration has caused its value and contents to be declared or declared at the time of

the delivery of the parcel or package for carriage by railway and, if so ﬁujrcd
by the administration has paid or engaged to pay a percentage on the value so
declared by way of compensation for increased risk. The question is whether
non-delivery of the article is equivalent to its loss for purposts of section %5. In
Hearn v. London and South-Western Railway Co.,7 in considering the analogous pro-
visions of the Carriers Act of 180, Baron Parke held that what the section con-
templated was that the goods should “ have been lost by the carrier as distinguished

.

1. (1941) LL.R. 22 Lah. 51g. o A.LR. 1928 Lab. g18.

a2, (1 AlLL.J. 871. . . LL.R. (1945) All. 639.

3 1% 12 Qut.L.T. g2. 7. (1855) 10 798.

4 (1989) All ga4. . .
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from loss to the owner.” See also Millen v. Braschl. Jn the course of the argument
in the former case, Baron Martin put the question to counsel, ‘ suppose a person
delivered to a porter at a railway station a casket of jewels and in consequence of
his refusal to forward it the casket remained for sometime at the station, would that
be a loss within the Act?’® Another Judge, Baron Alderson asked, ‘‘ suppose
the %;)ods were known by the carrier to exist but were pot delivered by
him for a month, would that bc a Joss within the Act? >’ In East Indian Railw
Co. v. Jogpat Smgh’ B.%l.ﬂ. ., remarked: “ an affirmation that in su
circumstances the ve been lost surely involves a distortion of the
meaning of the word 50 extravagant as to approach an abuse of the English
language.” The learned Jud held that loss occurs whenever the ra?fway
company to which the goods have been consigned for conveyance, involun-
tarily or through inadvertence loses possession of the goods and for the time
being is unable to trace posseasion of'them. In Sestharama A4 v. South Indian
Ratlway Co.3, Cornish, J., observed that the loss ‘contemplated in section 75 will
include a loss caused by the misfeasance oy misconduct of the company’s servants
and that.the section contains no qualification as the meaning of loss. The
same view was taken in Secreiary of State v. Suryylal Haribaksh*, where it was held
that it is not correct to assume that loas could occur only if the goods are lost
involuntarily or through inadvertence but that loss by theft or fraud or by wilful
neglect or connivance of railway officers is also loss within section 75. In Narain
Das v. East Indian Railivay Co.%, it was contended that an article is not lost within
the meaning of section 75 unless the actual manner in which the article was stolen
in the course of the transit was proved by the railway company. It was held that
the argument will have no force where it was clear from the admitted facts that
the articles must have been stolen while in transit. From the decisions it is clear
i) that tho loss contemplated by the section is one by the carrier as distinguished
m loss to the owner ; (#7) that the loss may be involuntary or through inadvertence,
negligence or misfeasance of the employees of the company or ‘:ﬁ.rough theft by
outsiders or servants of the company or with their conmvancc and (1) that for
the protection afforded by section 75 to be available the loss jtself must be proved
though not the manner of it. The burden o such loss is on the railway
company, sec East Indiar Railway Company v. ?P I.ngn The case in Chamﬁa-
bhan Prakashnath v. East Indian Railway oontalm the statement that *‘ there
can be no doubt that if the articles #re s ossession of the railway adminis-
tration and if they have failed to deliver t.hc a.rt1 es in their possession they cannot
take advantage of section 75 of the Railways Act. It is only when the articles have
been lost by them that the respondents can claim protcction under section 75 of
the Railways Act.” At another place it was observed : “ When a certain article
delivered to the railway company is not forthcoming for delivery at the destination
and its whereaboults are notll)mown one would say that the article has been lost.”
The decision under notice is of value in so far as it lays down that where the railway
company Sceks to show that the articles are lost by pleading that their whereabouts
arec not known a mere assertion on its part to that effect is wholly unavailing but
evidence should be let in to prove such fact. The fact being presumed to be one
-within its knowledge the en of proof will lie on the railway company only.

882) L.R. B.D. 14a.
§f£ LL.R.;:TZC:L 6{154‘.2 g Exggi LLR ot G.Lﬁsg,a

1 9-4 + 303.
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Tee KmNo-EMPEROR 2. YoatapeAar DEsHPANDE, (1946) 2 MLL.J. 10: 1946
F.L.J. g5, (P.G.): ,
This decision deals with a matter of much legal and constitutional importance.
It is a well-scttled principle of English law that an order directing the discharge
of a person under a writ of habeas corpus is final and is not subject to appeal, Cox v.
Hakes', In England, the writ is issued as a prerogative writ and it has been held
that unless it was cxpressly so provided, the right of appeal generally’given by
section 19 of the Judicature Act, 1873, will not cover an appeal against an order
of discharge in such cases. The fpriuc:iplc presumably is that individual liberty
is 80 precious that when a Judge of His Majesty’s High Court has in his discretion
directed an arrested person to be sct at liberty on a writ of habeas corpus that dis-
cretion ought not ordinarily to be interfered with. There is no readon why the same
considerations should not operate in the case of persons in other parts of the
British Commonwealth. ILi is no less precious to them. In India writs in
the nature of habeas corpus are now issued pnder section 491 of the Criminal Procedure
Code. In Ginindra Naih Banerjes v. Birendra Nath Pal?, it waspointed out by Sir George
Rankin, C.J., that according to the law of India it will not be competent to a High
Court to issue 2 writ of habeas corpus at common law indcpcndcntﬁr of section 491
of the Criminal Procedure Gode. This statement was approved and the matter
was finally settled in Maithen v. Disirict Magistrats, Trivandrum®, where it was held
that in cases covered by section 491, Criminal Procedure Code, the power to issue a
common law writ of habeas corpus in British India had been taken away by legis-
lation and the powers conferred by section 491 substituted therefor. Section 404
of the Code has provided that no appeal lies from any judgment or order ofa
Criminal Court except as provided for by the Code or any other law for the time
being in force. In or v. Sibnath Bansrjes*, it was recognised that there is no
rovision in the Code for an appeal from an order of discharge under section 4gr.
ection 417 read with section 411-A will not avail either, for, they provide for an
appeal éom an acquittal and an order on a Aabeas corpus aliﬁlicamon is neither an
or(fcr of conviction nor one of acquittal. The question therefore was whether
there was any other law providing for such app And the Privy Council held
that an appeal may lie to the Federal Court in such a case under section 205 of the
Government of India Act, 1935, if the case involved any substantial question of
law as to the interpretation of the Governmegt of India Act, and that a further
appoal from the Federal Court to the Privy Council may lie under section 208
of the Constitution Act. It was also held by the Privy Council that in cases where
an appeal could reach the Judicial Gommittee in that way, special leave may not
be granted by the Privy Gouncil for an ap directly to His Majesty in Council,
Errol Mackay v. Oswald Forbes®. cf.; also B Mohammed Azim Khan v. Sadat Alf
Khant. It would be a different question, however, whether outside the category
of cases covered by sections 205 and 208 of the Constitution Act (as where an order
of discharge on a habeas corpus application has been passed in a case not-involvi
any substantial question of law as to the interpretation of the Constitution Act
an appeal bzrﬂsﬁccia.l leave could be entertained by the Judicial Committee. A nega-
tive answer will follow if the English analogy held. Two decisions of the Privy Coun-
cil in Autorney-General for ths colony of Hong %'yong v. Kwok-0-Singh” and Reg v. Mount®,
have held that in such cases special considerations operated and that in the case
of appeals from colonial courts the Privy Council was really tendering advice to
His Majesty as to the exercise of his prerogative. In the present case the point
is developed by the Privy Council, and 1t observed that “ the broad principle which
must determine the question is that appeals from decisions of Courts in the British
Dominions and dependencies to the King in Council are heard under the Royal

1. (1Bgo) 1% A.C. 506. . (1940) 1 M.L.J. 64: LR, 67 I.A. 64 :
2. (1927 I.!IL_R. Cal. 727. I.]E.R. (1340) 1 Qal. @86 : g F.L.J. 1 (P.QL).
. 51939 2 MLJ?‘;.OG: LR.66 1.A. 2e0: 6. (193?3 2 M.I.J. 181 : L.R. 66 L.A. 160 :
I.ﬁIL (1989} M}.'?_LZ (r.4.). FLJ LLR 18.;_ uck. g5e .g.).
Q . 925: 1945 F.L.J. 222 . (1878) L.R. .Q: 179.
:1&)'(1945 . g 518733 LR. 6 P.C. ngg.

NIO



84 THE MADRAS LAW JOURNAL (N.LG.). . [1946

grcr_ogativc and that-the prerogative can only be_curtailed by force of an Act of
arliament, that is, by the King in Parliament, and that there is no Act of Parlia-
ment which prohibits or authorises the prohibition of an appeal to His Majesty
in Council by a party aggrieved against an order disc i g‘om custody a person
under section 491, Criminal Procedure Gode. Strictly, this is so: But can there
not be a conventional limitation of the exercise of the power to grant special leave ?
It is accepted that the Privy Council grants special leave only where it looks as if
there has been a failure of natural justice. It has also often been stated that in
criminal matters the High Court is the highest forum. It is equally well recognised
that against orders of acquittal or discharge there shall not be interference ordinarily.
Such i the principles, can it not with justice be contended that
where a subject has been directed by the High Court to be set at liberty on a habeas
corpus application a review of such order by a higher tribunal should not be
enco ed and in practice therefore the Privy Council should decline to grant
special leave to appeal? In the present case leave had been granted and the
arguments against the entertainment of tRe appeal came to be urged on a plea
1o revoke the leave as having been irregularly granted.

THAKUR JAGANNATH Baksu SivgH 0. THE Unrrep ProviNces, (1946) 2 M.L.J.
29 (P.G.).

This decision of the Privy Council is of special interest in view of the proposal
recently made for the abolition of the permanent scttlement and the liquidation
of the zemindari tenure. It has often been suggested that such a measure may not
be within the competence of the Provincial Legislature. In the present case, the
Privy Council had to consider whether the United Provinces Tenancy Act (XVII
of 1939) which admittedly cut down the absolute rights claimed by the talugdars
in that province to be comprised in the grant of their estate as evidenced by sanads
issued by the Crown was, to that extent, ultra vires the Provincial Legislatuge. The
impugned Act purported to regulate and secure the rights of the tenants in various
respects “ on lines sufficiently familiar in modern agricultural legislation ” and
it was not contested that in doing so it impinged on the f-Eowe:rs which, but for
that measure, the taluqdars might have exercised within their estates. Apropos
of the question it is instructive to note that before the Joint Parliamentary Gommittee
whose deliberations led to the enastment of the Government of India Act, 1935,
a demand had been made that the permanent settlement should be removed from
interference by the Legislature and in that connection the Committee had observed:
“ We do not dispute the fact that the declarations as to the permanence of the
settlement, contained in the regulations under which it was enacted, could not
have been departed from by the British Government so long as that government
was in effective control of land revenue. But we could: not this fact as
involving the conclusion that it must be placed beyond the Eal competence
of an Indian’ ministry responsible to the Legislature which is to be charged inisr alia
with the duty of regulating the land revenue system of the provinee, to alter the
enactments embodying the permanent settlement, which enactments despite the
promises of permanence which Lh?' contain, are legally subject to repeal or altera-
tHon.”! It is with this background that the provisions of the Government of India
Act in regard to legislation on land revenue and land tenures came to be framed.
The Joint Parliamentary Committee has frankly conceded that the promises of
permanence contained in the sanads issued by the Crown cannot curtail or limit
the power of the Legislature to legislate so as to affect the permanent sctilement.
It is obvious that an Act of the Legislature could always be modified or repealed
by a later Act of the Lﬁam and it is equally clear that the prerogatives of the
Crown could be contro by legislation. In the present casc reliance was placed
in support of the claim that the impugned Act was wlira vires on the provisions-of
(12 section § of the Crown Grants Act (XV of 1895) and (ii) sections 299 and 300
of the Government of India Act, 1935. Section 8 of the wn Grants Act states :

1. Joint Parliamentary Gommittee Report, para. g72.
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“ All provisions, restrictions, conditions and limitations over contained in any
such grant or transfer as afdresaid (i.¢., one made by the Crown) shall be valid
and take effect according to their tenor, any rule of law, statute or enactment of
the Legislature to the contrary notwithstanding.” It is clear that the reference
in this section to any rule of law, statute or enactment can only be a reference to
rules, statutes and enactments already in force and can hardly refer to rules, statutes
or enactments that may be passed uent to the coming into force of the Crown
Grants Act. To construe the provision differently will cut at the doctrine that a
Legislature can always repeal or modify any prior legislation and control also the
%mogaﬁvc owers of the Crown. In the North Chartsriand ation Co.v. The

tngl, the wn had made a grant of lands lying within the territories of a
Protectorate in favour of a company. The supreme legislative as well as the
executive power was vested in the Crown in regard to that territery. It was held
that the Governor by a legislative act could derogate from the grant that had been
made in favour of the company. Luxmoore, J., observed : “the doctrine of
derogation from grant cannot be applied in the case of a grant by the Crown so
as to deprive it of its paramount right to legislate for the protectorate in which
the subject of the grant is situate.”” The remarks will equally apply where the
legislative powers are not vested in the executive authority butin a Legislature duly
constituted. The question remains what precisely is the scope of the power conferred
on the Provincial Legislature under the Government of India Act, 1935,2nd whether
there are any statutory limits on such power imposed by that very Act, always
remembering that “wiz.i.u their own sphere the powers of the Provincial Legislature
are as large and ample as those of Parliament itself,” sce Quesn v. Burah?, and United
Provinces v. Atiga Begam®. Ttem 21 in List II of schedule VII to the Government
of India Act gives power to the Provincial Legislature to legislate on “land, that is
to say, land tenures including the relation of landlord and tenant and the collection
of rents, transfer, alienation and devolution of agricultural land, land improvement
and agricultural loans, etc.” Prima facie the power to legislate in respect of land
tenures and the collection of rents would cover legislation derogating from the
terms of the permanent settlement sanad, in the absence of any safeguards con-
tained in the Act itself. Section 299 provides that no person shall be deprived of
his property in British India save by authority of law. is however, as the rest of
the section shows, is intended to prevent expropriation. The only other section that
may have a bearing is section 800 (1) which prqvides that ¢ The executive authority
of the Federation or of a Province shall not be exercised, save on an order of the
Governor-General or Governor, as the case may be, in the exercise of his individual
judgment, 8o as to derogate from any grant or confirmation of title of or to land.”

ut it is self-evident that this provision deals only with executive action and does
not affect legislative competence and authority and legislative action. On these
considerations the conclusion arrived at by the Privy Council i3 inescapable that
the impugned Act in the present casc is not ulira vires the Provincial Legislature.

Rapm Bmsr o. Mamappa Pmiai, (1946) 2 M.L.J. 82 (F.B.).

Clauses providing for redemption on payment of the mortgage moncy on a
particular date or month in any year, in default of redemption immediately on
the expiry of the mo period, are a familiar feature of mortgages, any question
as to the legality of such stipulations notwithstanding. The question has in fact
often arisen as to how far such covenants are unobjectionable. Prima facis this
will depend on the circumstances of each case, and no rigid test can be prescribed.
Section 60 of the Transfer of Property Act gives the mortgagor the right to redeem
at any time after the principal money has become due on payment or tender to the
mortgagee at a proper time and place of the mortgage money. The section in
terms recognises the validity of stipulations providing that if the time fixed for

. Ch. . < 8. M.L.J. (Supp.) 65: (1940) 3
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the payment of the mo money has been allowed te pass or no time has been
ﬁxctf or its payment, the mortgagee should be gi%en reasonable notice before
ayment or tender of the mortgage money. In Muhammad Sher Khan v. Raja Ssth
wami Dayall, it was remarked by Sir Lawrence Jenkins that the section is un-
qualified 1in its terms and contains no saving provision as other sections do in favour
of a contract to the contrary. It has however been generally agreed that the
section cannot be understood as precluding the parties for deciding for themselves
what is reasonable notice. The Courts will interfere with any such arrangement
only where it operates oppressively against the mo or unconscionably so
as to jeopardise his right to redeem. In Chinnasemi iar v. Krishna Reddy?,
a mortgage deed recited : ““ I shall pay back the said amount within three years
from this day and redeem the usufructuary mortgage deed. If I fail to pay at the
prescribed time $ou shall receive the money from me in any Ani month and restore
the said properties to me.”” It was held by Subrahmanya Aiyar and Moore, JJ., that
all that ric ll?a.tcr clause meant was that the mortgagor cannot recover in any year
at a date earlier than June and July, as, if hg did so, he would deprive the mortgages
of the crops grown on the land. The arrangement was thus considered not as one
affecting redemption but as one regarding the appropriation of the crops the
mortgagee in consonance with principles of justice and equity. A case closely
similar to the present casc is thatinKngqya Gurukkal v. Kals Annavi®. There
a usufruc mortgage stated : * Thereafter on the goth Panguni Bhava year,
causing the aforesaid Rs. 200 to be paid (on paying the aforesaid Rs. 200) we shall
redeem or recover back our land. If on the date 80 fixed the amount be noftuﬁaid
and the land recovered back, in whatever year we may pay the Rs. 200 in on
the goth Panguni of any year then you shall deliver back our lands to us.”” The
Qourt held that the second sentence only meant that in the event of the mortgagor
not ‘paying on the due date but subsequently, he may pay only on the corres-
poer;,g day of a future year and there shall then be an obligation on the part of
the mortgagee to give up the land. This construction receives support fyom the
decision of Mears, C.J. and Lindsay, J., in Gokul Kalwar v. Chandar Sekhart, where
& possessory mortgage contained a stipulation that the mortgagee should surrender
posseasion only if everything was done by the mortgagor to discharge the mor?-a.gc
debt by Jeth gudl Purnamashi and the Qourt remarked : “In a mortgage of this
kind the mo can only be called upon to vacate possession in favour of the
mortgagor if all steps necessary for sedemption had been taken so as to enable the
mortgagee to vacate ion in the fallow season of Jeth. It follows therefore
that 1f in one parti year the mortgagor fails to take all the necessary steps to
obtain redemption in the fallow season the mo is entitled under the terms
of the mortgage to remain in possession till the fallow season of the following year.
The decision in Kirpal Singh v. Sheoambar Singh®is also to the same effect. There
a mortgage deedscontained the provision that the mo money should be
tendered in the month of Jeth. It was held that * all that the mortgagee is entitled
to insist upon is that there should be no redemption except in that month. Such
a provision is not a clog on the equity of redemption inasmuch as the intention
of the party obviously is to permit redemption at a time when the crops are not
standing.” A different view as to the va.ﬁdity of such stipulations was expressed
in Govinda Menon v. Chathu Menon®, where it was held that once the mortgage money
had become payable, a suit for redemption cannot be met by the plea that the
money was to id within certain datesonly. Perhaps the most forceful ition
of this view is t of Venkatasubba Rao and Newsam, JJ., in Suppan mm v.
Rangan Chetiy?. 1In that case a usufructuary mortgage had provided : ““T shall
pay the principal sum of Rs. 14,000 on the expiry of the due date and redeem the

mortgage. ... Ifin any year, after the stipulated period I pay the amount,
1. (1921) 42 M.L.J. : LR 4 LA 60 4. (1g@6) I.L.R. All, 611,

LL.R. 44 All. 185 P.C‘??L.4 g A.?g\. 1980 Aﬁe 283.
2. 519062 16 MLL.J. 146. . ALR, xgxg Mad. 563.
g. 1903) 14 M.L.J. 61:LL.R. a7 Mad. 7. ALR. 1988 Mad. 405.
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I shall pay it on the goth Api (1st July) and redeem the mortgage and take back
this othi deed.” It was observed : “ Redemption is by reason of the ten year
term prevented till 1st July. On that date a.mf not till then does the right for the
ﬁrst tme accrue ; but the moment it accrues, the further clause seeks to impede

tufcr that right. If the mortgagor is for some reason unable to redeem or
prcvcn from redeeming on 18t July, the right vanishes for the time being, and
although it accrues periodically again, it remains in force for a single day in each
year, so that if the mortgagor forgets the due date he does so at his peril. His
right is thus ever in Jcopardy being liable to bc defeated by his own fault or omission
or by the mortgagee’s cunning or evasion.” These diverse views in scoth are
attributable more to differences in approach rather than to any differences over
the principles to be applied. The proper assessment will be to see whether the
stipulation in the particular case has been conceived with a view to hamper or
restrict the right otP redemption or only for legitimately securing to the mortgagee
the product of the crops he may have sown and nurtured. If the provision does
not make redemption a farce or in thg circumstances of the case is not oppressive
it may be held to be a stipulation not rynning counter to the policy contained in
scction 60 of the Transfer of Property Act.

SmNGarRA Muparl p. Isranm Baic SAE]-:B, (1946) 2 M.L.J. 108.

In this case where the defendant had purchased property from three minors
and their natural guardian, the mother, subject to an agrecment by the vendors
to convey the property to the plaintiff, it was held that a suit for the specific per-
formance of the agrecment was not competent since there could be no specific
performance against the minors and therefore against a transferce from them
cither. The leading case in India on this matter is Mir Sarwarjan v. Fakhruddin.®
There ##suit for specific performance was brought by a minor after attaining majority,
of an agreement to convey property uig vour made during his minority with
his guardian by the defendant. In rcﬁumg the relief, Lord Macnaghten observed :
“ It is not within the competence of the man of 2 minor’s estate or within the
competence of the guardian of & minor to bind the minor or the minor’s estate by
a contract for the purchase of immovable property and they are further of opinion
that as the minor in the present case was not bound by the contract there was no
mutuality and that the minor who has now reached majority cannot obtain specific
performance of the contract.” In Venkatachalam Pillai v. Sethuram Rao? a suit was
brought for specific performance of an agreement to rescll to a minor, property
which had been conveyed to the defendant by the minor’s guardian subject to the
condition that if at any time the purchaser wanted to sell the prpperty it should bc
oﬁ‘crcd to the minor in the first instance. The covenant was: “If it happ

u or your heirs have to gell the propcng to others then you must 1t to
the pﬁmnﬁ' or his heirs for the above price also for such price as cg bre deter-
mined by arbitrators in t of any building that may be constructed upon the
land.” It was held that &cc agrecment for resale being an executory contract
without mutuality it was unenforceable by cither party in a suit for specific perfor-
mance. The vahd_lty or enforceability of such a contract does not depend on the

uestion whether it was conducive to the benefit of the minor or not. In Jsebunnissa
g v. Mrs. Danagher® as to the point of time when the question of mutuality
falls to be ascertained, certain observations from Fry on %pCClﬁC Performance
were relied on by Varadachanar J- According to Fry, a contract to be specifically
enforced must be such thatltrmghtaiﬂu tims that it was eniered into have been
enforced by either of the parties against the other of them, that the mutuality of

I. (1911()1.3:1 M.L.J. 1156 : L.R. g9 LLA. 1: (F.B.).
Q. (1985) L.L.LR. 59 Mad. g42: 70 M.L.J.

IL.R. 39 . 3.
2. (1933)64M-L .854 : LL.R. 56 Mad. 433  477.
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the contract is to be j of at the time it was eqtered into and that an infant
cannot sue for specific performance because he could notbe sued for specific perfor-
mance. That it makes no difference whether the suit is for specific performance by the
minor or against him is recognised in Abdul Hag.v. Muhammad Yakya Khan'. In
that case the Patna High Court held that no distinction can be drawn between
an agreement to purchase and an agresment to sell and that the latter ent
also cannot be enforced against the minor. It was further held that if the minor
is not bound by the- nt the transferee is also not bound by it. Sec also-
Srinath Bhatiacharya v. ;atina!ra Mohun Chatisrjee®, Swarath Ram Ram Sahan v. Ram
Ballagh®. In Madras, the matter has come up for consideration in Ramakrishna
Reddiar v. Chidambara Swamigal*. One of the arguments in the casc was that though
the agresment to, sell the minor’s estats may not be specifically enforceable against
the minors it can be enforced inst the su uent purchaser with notice of the
suit agreement. In rePcHing contention learned J (Thiruvenkata-
chariar, J.) observed : * The short answer to this contention is that section 27 (8), .
Specific Relief Act presupposes a valid cogtract. But if the original agreement’,:
is void and unenforceable against the minors it follows that it cannot be enforced
against the subscquent transferee from.the guardian”. The conclusion reached
in the case under notice is thus in accord with the authorities mentioned supra.

e

Karmas QgeTTY 0. SIDHEHA CHETTY, (1946) 2 M.L.J. 110,

This case deals .with a point of great practical importance. It holds that
where the amount deposited in Court as required by Order 21, rule 8g, Civil Pro-
cedure Code fell short of the correct amount by a trifling sum, the deficiency being
duc to a mistake in calculation by the clerk who received the amount, and the
deficiency was made good as soon as it was pointed out which, howeyer, was
after thirty days had expired from the date of the sale, the Gourt has no jurisdiction:
to excuse the delay and the maxim de minimis non durat lex cannot apply. A questjon
of this character may fall to be considered under various enactments. Order
21, rule 8g, Civil Procedure Clode provides that the person applying to have the
sale sct aside should deposit inter alig for payment to \‘.ﬁ:,: dccrcc-ﬁo‘ﬁncf “ the amount
sp ecified in the proclamation of sale as that for the recovery of which the sale was ordered,
less any amount which may, since the date of such proclamation of sale, have been
received by the decree-holder.”” A similar provision is found in section 88 (2)
of the Indian Qontract Act which lays down that the offer of performance must
be * of the whols of what he (the promisor) is bound by promise to do.”” Section 8g -
of the Transfer of Property Act which confers on the mortgagor the right to deposit
in Court the mom:yguc on a mortgage requires that it should be of ‘ #hs emownt
remaining dus on the mortgage’”’. Section 84 provides for the cessation of interest
only on tender or deposit of ‘‘ ths amount remaining dus on the mortgage”. In all
sud):, cases the general rule is that the amount tendered should he the  preciss amount
that is due®. In redemption cases it has been held that the mortgagee is not bound
to accept anything less than the full amount owing to him, Gaurt Shankar v. Abu
Jafars. The smallness of the deficiency is immaterial for this purpose, Kamashwar
Singk v. Ramfiwan Sahu®, Fag Sah v. Ramachandra Prasad®, Subbiah Gowndan v. Palmi:
Goundan®, see however Subramania Aiyar v. Narayanaaswami Vandaya'®, Nareyans-
swami Nayak v. Ramaswamy Nayakll. The same question as that in the present
case arosc in Kalinga Hebra v. Narasimha Hebra?. In that case the amount deposited

. AIR. 1913 Pat. 81. ’ g A.IR. 1g3a Pat. 2g7.
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by the assignee of the judgmgnt-debtor was somewhat short of the amount which
section §10-A of the (ivil Procedure Code required to be deposited. There was
a small deficiency and the Court appropriated ceftain amounts paid on other
accounts by the party, to make up the deficit in the amount payable as mentioned
in the sale proclamation. It was held by the High Court that section 310-A confers
a special right on the judgment-debtor and before he can avail himself of the benefit
of the section he must comply strictly with its terms. Since that had not been
done in the case, the Court can have no jurisdiction either to extend the time for
the payment or to overlook the deficiency in deposit as a matter of no moment.
In Rahim Baksh v. Nundo Lal Gossamil it was held that a deposit under section g10-A
should be such that the decres-holder could draw the money at once. It has
likewise been recognised that it is not in the power of the Court to extend the time
however small the deficit, sec Chandi Charan Mandal v. Banki Befiari Lal Mandal®,
A contrary view has been taken in certain other cases. Following ini Sundari
v. Hiralal Biswas,?® it has been held in Dildar Ali v. Kusum Kumant and Gopinath
Tawari v. Hiraman Bibi® that where a dgqposit made for the purpose of setting aside
a sale is short by a small amount, due to the applicant being misled by the officer
whose duty it is to check the deposit, such an act is not a casual act of an officer
of the Gourt and that if a party is misled by the act the Gourt should set the matter
right. In Nanhu Prasad Singh v. Nandan Mussir®, applications had been made under
Order 21, rule 8¢ and in one case the shortage was by Rs. g and in another case
it was by Rs. 1-10-0. It was held following the previous Patna decisions that
the principle of de minimis non curat lex will apply. It may also be noted that in
proceedings for infringement of the revenue laws it has been held that if the deviation
were a mere trifie which if continued in practice will weigh little or nothing in the
E;blic interest it might properly be overlooked, The Reward.” In cases however
ike the present there is no question of any public interest admitting a relaxation
of the law, the violation being of an immaterial kind.” The rights involved are
private cights and obligations and it may therefore be plausibly argued that the
strict letter of the law must rule in such cases. Anyway in view of the conflict of
judicial opinion, having regard to the frequency with which the point is likely to
occur, it is desirable that there should be an early elucidation of the correct position,
whether strict execution or a benevolent construction is to be insisted upon.

Rarmda Bisl 0. SHERFUDDIN, (1946) 2 M.L.J. 305.

This case holds that in the case of a minor Muslim girl marri is a
“ necessary ” that would come within the purview of section 88 of thcagzntract
Act. It also recognises that in English law the position would be different. An
extended interpretation of the term,  necessary *’ was recognised by Wallis, C.J.,
in Rmn@‘og?a v. Fagannadham® where he laid down that in deciding what are
necessaries the position of the minor and the cxﬁcnm which are properly chargeable
to his estate under the personal law by which he is governed may have to be taken
into account. He observed :  What are ‘ necessarics’ must depend on the
facts of each case and in the case of a Hindu, money advanced for the expenses of a
marriage which the minor has to perform or to pay off a debt bmn him may
be recoverable under this head from his estate”. Similarly in ishna Reddiar
v. Chidambara Swamigal®, Thiruvenkatachariar, J., held that ¢ necessary purposes ?

(1887) L.L.R. 14 Cal. gar. 6. A.LR. 1994 Pat. 246.
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should be understood as comprising ‘ all that is negessary to meet the wants of
the minor and.of other members of his family who have claims ejther against him
ersonally or against his estate”. The decision in Annamalai Chstly v. Muthusiwami
ﬁlam'aga:rml seems to approve these principles. A somewhat different note is
gounded in Tikki Lal v. Kamalchand®. In that case, money had been advanced for
the expenses of the marriage of a minor boy. Puranik, J., considered that * ad-
vancing of funds to & male Hindu minor for meeting his own marriage expenses
is not supplying him with ¢ necessaries’ suited to his condition in life within the
meaning of section 68 of the Contract Act, and a person advancing such funds
is not entitled to be reimbursed from the property of such a minor.” The learned
Judge, however, recognised that the supply of funds for the marriage of a female
member like a sigter may stand differently. Marriage in the case of a male has
no doubt been recognised as ‘ practically compulsory” and an alienation of
family property or encumbering it so as to bind the other members of the family
will be justified. At the same time the marriage of a minor male would seem to-
be not merely against the spirit of the sastrag but contrary to the policy underlying
-* the Child Ivémagc Restraint Act. In the words of Puranik, J., “ though Courts
_have widened the definition of the term ° necesszries’ within the meaning of sec-
tion 68, Contract Act, it will be a travesty of justice to include in the term a marri-
which is prohibited by law and thus not permitted by social usage”. In Pathak
?:li Charan v. Ram-Devt Ram3, funas had been azdvanced for the i of the
brother of a minor owning ancestral property. The Patna High Court held that
the money could be recovered from the estate under section 68 though the amount
had really been advanced as earnest money for a contract of’sale g%propcrty and
had been applied for m&s of marriage. A similar view is.found in Makundi
v. Sarabaksh*, where, ood, J., considered that on an alienation being set
aside, recoupment of any portion of the purchase money actually spent upon the
maintenance or marriage of the minor should be permitted to the aliecnee. What-
ever may be:the position in régard to a minor Hindu male, the case of a girl whose
maintenance marriage expenses the minor is under an obligation to meet
under his personal law would stand on a different footing. Marriage in the case
of girls is thé only samskara of a2 compulsory character according to the texts and
the money advanced therefor might well be deemed to be advanced for * neces-
saries”. The question would sItIi]jlfrcmain whether the marriage of 2 Muslim minor
girl is go by the same considerations. It is no doubt stated in AMuhsidin
Tharanagar v. Sainambu Ammal®, that, according to Muslim law, practice and
tradition, a girl was expected to be married as soon after she attains puberty as
possible. This cannot however mean: cither that marriage is obligatory in the
case of every Muslim girl of that the marriage should be performed while the
girl is still a minor, t}ln so far as the present decisian holds that the considerations
operating as regards the marriage expenses of a Hindu girl will equally apply where
minor girl 15 2 Muslim and the case will be within the purvicw}:)fggcgon 68,

it may, with respect, be submitted that it marks new ground and constitutes an
extension of the meaning of the term ‘° necessaries ” in section 68, Contract Act.

(r939) 1 MLL.J. 792 1 LL.R. (2939) Mad.

4
5.
I.L.R. (1940) Nag. 632, y60.
8. (1917) 2 %ft.[.]. 6a7.

1. .
8&; 1 %&.I}_:JG ;ﬁc?ﬂR (1941) Mad.

I.
I.
2.



