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NOTES OF REGENT GASES.

.[Supreme Court.]
M. Hidayaiullah and Kamla Prasad Singh v.

C. A. Vaidialingam, JJ. HariNath Singh.
s-jlb. April, 1967. Crl.As. Nos. 244 to 246 of 1964.

Penal Code [XLV of i860), section 218 and sections 191 to 193—Criminal Procedure 
Code {V of 1898), sections 195, 561-4I—Distinction between sections 192,103 and 218, 
Penal Code.

The alleged offence against the Lekhpals and their abettor Hari Nath Singh 
in the other two cases is of a different order. The offence of section 218, Indian 
Penal Code, is not a minor offence included within section 192. It is a distinct 
offence which can be proceeded against without the bar of section 195 of the Code 
of Criminal Procedure. There is some resemblance between section 192 and section 
218, Indian Penal Code, because both deal with the preparation of a false record. 
There the resemblance ceases. Whereas in section 192, the record is prepared for 
use in a judicial proceeding with the intention that an erroneous opinion be formed 
regarding a material point, the offence in section 218 is the preparation of a false 
record by a public servant with the intention of saving or injuring any person 'or 
property. The intention here was to save the property from the' vendees namely 
Kamla Prasad Singh and others. The offence was complete the moment the 
false record was made with the said intention and it was not necessary for the 
■completion of this offence that the record should be used in a judicial proceeding 
so as to cause an erroneous opinion to be formed touching on a point material to 
the result of such proceeding. In the Ahlmad’s case this latter condition was the 
most important ingredient. In the case of the Lekhpals, it was immaterial whether 
the record would "be produced in a judicial proceedings or not so as to cause an 
erroneous opinion to be formed. The intention was to save the property from 
the effects of the sale and the preparation of the false record was therefore sufficient 
from this point of view. In other words, the offence of the Lekhpals (if any be 
proved against them) would fall-within section 21S and not section 192/193 of the 
Penal Code. It may fall in the latter sections if the entry can be said to be in or 
in relation to a Court. This cannot be said of the entries in the Khasra. As section 
218 is not named in section 195 of the Code of Criminal Procedure, the private 
complaint of Kamla Prasad Singh could be entertained by the Court and there was 
no bar.

To hold that a record such as is contemplated in section 218, Penal Code is 
always one intended for use in a Court would put section 218, Indian Penal Code, 
in section 195 of the Code of Criminal Procedure which the Code of Criminal Pro
cedure has not thought of. Therefore section 218, Penal Code must be treated as 
ap independent and distinct offence. There could be a private complaint in respect 
of an offence under section 218, Penal Gofle.
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The result is that .the case against Hari Nath Singh of abetment of the act of 
the Ahlmad could not begin except on a complaint in writing of the Court concerned. 
There was no bar to the commencement of the case against Han Nath Singh and 
the two Lekhpals on the private complaint of Kamla Prasad Singh. Accordingly 
Criminal Appeal No. 244 of 1964 shall be dismissed. Criminal Appeals Nos 245- 
246 of 1964 shall be allowed and the concerned cases will be remitted to the Court 
of first instance for trial according to law.

W. S. Barlingay, Senior Advocate (J. C. Tulwar and R. L, Khali, Advocates 
with him), for Appellant (In all the Appeals).

J. P. Goydl and R. B. Pathok, Advocates, for Respondent No. 1. (In all the 
Appeals).

n t> —_------ Cd. Appeal Mo. 244 dismissed;
' Rest allowed.

[Supreme Court.]
R. S. Bnchawat,
J. M. Shelat and 
V. Bhargava, JJ. 
yd May, 1967.

Civil Procedure Code (F of 1908),

Hulas Rai Baij Nath v.
Firm K. B. Bass. 

C.A. No. 897 of 1964*

23, rule 1—Withdrawal of Suit—Mo
order as to costs.

It is unnecessary for us to express any opinion as to whether a Court is bound 
to allow withdrawal of a suit to a plaintiff after some vested right may have accrued 
in the suit in favour of the defendant. Oil the facts of this case, it is clear that the 
right of the plaintiff to withdraw the suit was not at all affected by any vested right 
masting in favour of the appellant and, consequently, the order passed by the trial 
Court was perfectly justified.

Distinguishing the Madras Judgment in Seethai Achi v. Meyappa, 66 M L.J. 
617 : A.I.R. 1934 Mad. 337, the Supreme Court observed, in the context in 
which that ’ Court expressed its opinion about suits for accounts, it clearly 
intended to lay down that the dismissal of the suit on plaintiff’s withdrawal is not 
to be necessarily permitted, if the defendant has become entitled to a relief in his 
favour. But such a right, if at all, can in no circumstances be held to accrue before 
a preliminary decree for rendition of accounts is passed. In fact, in mentioning 
suits for partition and suits for accounts, the Court was keeping in view the circum
stance mentioned in the earlier sentence which envisaged that a preliminary decree 
had already been passed defining rights of parties. In any case, we do not think 
that any defendant in a suit for rendition of accounts can insist that the plaintiff 
must be compelled to proceed with the suit at such a stage as the one at which the 
respondent in the present case applied for withdrawal of the suit.

Bishan Marain, Senior Advocate (M. /. Khowaja, Advocate, with him), for 
Appellant,

Miren De, Additional Solicitor General of India {M. V. Goswcmi and 
Togeshwar Prasad, Advocates, with him), for Respondent.

q -n ----------- ■ Appeal dismissed.
[Supreme Court.]
M Hidayalullah and The Secretary Home (Endowments) Department,

G. A. Vaidialingam, JJ. n Government of A.P. v.
3rd May, 1967. D- RaJ 'ndra Ram Dasjee.

G. A. No. 2586 of 1966.
Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 53 

as applied to Andhra Pradesh.
The short question, that arises, for consideration, is as to whether the Assistant 

Commissioner, H.R. & C.E. had jurisdiction to assume management of the math
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in question, under section 53 of the Act. That will depend on the further quest'on 
as to whether the State Govenjnent had jurisdict on to place the nspoixhnt, 
under suspension, as they have purported to d<>,by their order, dated 9 h September, 
1965. The answer to the above question is to be decided, by reference to sv ction 53. 
of the Act.

Ssct'on-53 (1) contemplates four contingencies, under which the Assistant 
Commissioner may take steps for the temporary custody and proti ct on of the. math. 
We are concerned, in this case, only with the first cont ngency, reftrred to 'n that 
sub-section. Before that provision can be invoked, two conditions are nectssaiy, 
viz., (a) a vacancy must have occurred, in the office of the trustee of a math; ar.d 
(6) there must be a dispute, respecting the right of succession to such office. In 
this case, it is possible to say, in view of the claim made by Dever.dra Dass, and the 
litigations referred to above,that there was a dispute re speefng the right of succes
sion.to the office of the Mahant. But, in order to give jursdict on to the app< llant 
to take action, under the first contingency, referred to in sub-s' ct’on (1) ofs- ct on 53 
the two conditions adverted to above, will have to exist. In this case, it is the claim 
of the appellant that there was a vacancy, in the office of the trustee of the Math 
on 18th March, 1962, when Chetam Dass died. On the other hand, according to 
the respondent, there was no vacancy in the office of the Mahant, at that t me 
because, on the death of Chetam Dass, the respondent succeeded to the office of 
the Mahant. Therefore, the point to be considered is, as to whether a vacancy 
has occurred, in the office of the trustee of the Matl, on 18th March, 1962. That 
there must be an actual vacancy, uiffilled, is clear-, from the wording of si ction 53 
(1), when it deals with two different confngencits, provding for the assumpfon 
of management. Under the first contingency, a vacancy should have occurred in 
the offi ce of a trustee of a mat!, and there is a dispute in rtspi ct of the success:on 
to such office. That is, the office has not been filled in, by anybody having a prima 

facie legal right to assume management. Similarly, the second contingi r.cy con
templated under section 53 (1) when assumpfon of management can be made by 
the Department, is when a vacancy occurs in the office Of a trustee of a Math and 
when such vacancy cannot be filled up immediately. This clearly shows that 
there must be a vacancy, as a fact, in the sense that nobody with any legal right has 
assumed office of the trustee of the Math.

No doubt, normally, if it is established that the respondent’s only right to func
tion as Manager of this insftution, is exclusively on the basis of the Government 
Order, date d 5th June, 1962 there will be considerable force in the contr nt on of 
the learned Counsel for the appellant that the State Government has got jurisdict ’on 
to take disciplinary action, against the respondent. But the facts in this case show 
that the position is entirely different. If the respondent, as held by the High 
Court with which view we are in agreement has succeeded to the office of the 
trustee of the math, on the death of Chetam Dass, on 18th March, 1962, :n his own 
right, the mere circumstance that the Government also passes an order appointing 
him as interim Mahant, or Manager, later, will nr>t take away the right of the respon
dent to function as trustee, on the basis of his original rght. Onceitishe Id that respon
dent is not holding the office of the Mahant, exclusively on the basis of the order of 
the Government dated 5th June, 1962, it follows that the appellant has no jurisdic
tion to pass an order, placing the respondent under suspension, as that V:rtually 
amounts to a removal of the trustee of a Math. The removal of a trustee of a Math 
can be done only in the manner, and in the circumstances, menfoned ;n section 52 
of the Act. Therefore, the view of the High Court that the order of the Government 
placing the respondent under suspension, is not valid, is correct.

P. Rama Reddy, Senior Advocate {A. V. V. Nair, Advocate, with him), for 
Appellants.

V. Rangackarya, B. Partkasartky and P. C. Bhartari, Advocates for Mjs. J. B. 
Dadackanji df Co., for Respondent.

G. R. -------- ;— . Appeal dismissed.
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[Supreme Court.]
R. iS'. Bachawat, Shelat and Vishnu Pratap Sugar Works v. 

Chief Inspector of Stamps. 
C.A. No. 1668 of 1966.

V. Bhargava, JJ. 
4th May, 19o7.

U.P. Sugar Cane {Regulation of Supply and Purchase) Act {XXIV o/T953)—The Sugar 
<Cane Cess Act {XXII of 1956) read with the U.P. Sugar Cane Cess (Validation) Act {IV 
of 1961)—U.P. Sugar Cane Purchase Tax Act {IX of 1961)—Ccurt-fees Act {VII 
■of 1870), section 7—Definition of Instruments—General Clauses Act {X of 1897)—Conveyan
cing Act, 1881.

The H’gh Court held that an instrument, generally speaking, means a writing 
usually importing a document of a formal legal kind, but it does not include Acts 
•of Parliament unless there is a statutory definition to that efft ct in any Act. There, 
is thus ample authority to hold that ordinarily a statute is not an instrument unless 
ns in the case of Conveyancing Act of 1881, the d< finit’on includes it or as in the case 
•of section 205 (1) {viii) of the Law of Property Act, 1925, the statute creates a settle
ment and such statute is for that reason treated as an instrument. It would not 
therefore be correct to say that the Acts alleged in the plaint to be void are instru
ments within the meaning of sub-section (iv-A) of section 7. In this view, it does 
not become necessary to decide whether the Acts are instruments securing money or 
■other property having such value. Sub-sect'on (iv-A) of section 7 would not, there
fore, apply and the H'gh Court was not right in calling upon the appellant-com
pany to additional Court-fees tlhder that sub-section.

For the reason aforesaid, we are of the view that neither clause {a) of sub-section 
(iv-A) of section ^ nor sub-section (iv-A) of section 7 would apply and the Court- 
fees payable on the plaint were under clause (b) of sub-section (iv-B) of section 7. 
The appeal therefore, has to be allowed. The order of the High Court is set aside 
and the order of the trial Court is restored. The respondent will pay the appellant- 
■company the costs of this- appeal.

Cases considered : (1964) 3 S.C.R. 442 : A.I.R. 1964 S.C. 173 ; A.I.R. 1944 
Tom. 259 ; (1965) 1 S.C.R. 712 ; A.I.R. 1965 S.C. 669.

G. N. Dixit, for Appellant.
■ Bishcn Pfarain, Senior Advocate (0. P. Rana, Advocate, with him), for Res

pondent.
G.R. !----------- Appeal allowed.
[Supreme Court.]
M.Hidayatullah and Jai Charan Lai Anal v.
C. A. Vaidialingam, J. State of U.P.
5th May, 1967. C.A.No. 199 of 1967.
U.P. Municipalities Act {II of 1916), section8y-A—Meaning of‘not earlier than 

30 days’ and ‘ not less than 30 days'—High Court's powers under Article 226.
In the sub-section we are dealing with the number ofdays should not exceed 

■thirty-five days. On a parity of reasoning not earlier than thirty days would in
clude the^oth day but only the 30th day,, could be meant. This proves that the 
fixing of the date of the meeting was therefore in accordance with law and we res
pectfully disapprove of the view taken in the Andhra Pradesh case.

In our opinion it is not necessary that the judicial officer should be present at the 
meeting and then adjourn it for purposes of sub-section (5). He can take action in 
.advance. This will be_ convenient all round because it will save members from 
attendance on that day. This was done in this case and in our opinion the action 
was correct. We do not read the word ‘ adjourn ’ as being in any way different 
from the word ‘ postpone ’ wlpch is some times used. The word ‘ adjourn ’ means 
that the officer can postpone the meeting to a subsequent date.

The High Court did not exercise its powers under Article 226 of the Consti
tution and we must not bedntended to* have meant that where the High Court has
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refused to exercise its discretion this Court would always interfere. This case was 
admitted in this Court merely to clear a dispute about the law which seems to have 
evoked diff.rent interpretations in the High Courts.

On a consideration of the whole matter we are of opinion that the petition was 
devoid of merit and although it was dismissed because the High Court did not choose 
to exercise its discretionary powers the result would have been the same if the High 
Court had gone into the matter elaborately and correctly. The appeal must there
fore be dismissed. We order accordingly.

A. K. Sen, Senior Advocate (L. N. Mathur and B. Dutta, Advocates and 
0. C. Mathur, Advocate of Mjs. J. B. Dadachanji & Co., with him), for Appellant.

C. B. Agarwala, Senior Advocate (0. P. Rana, Advocate, with him), for Respon
dents Nos. i to 3.

S. P. Sinka, Senior Advocate (M. I. Khowaja, Advocate, withhim), for Respon
dents Nos. 5 to 13.

G.R. ----------- Appeal dismissed.
[Supreme Court.]
J.C. Shah, S.M. Sikri, and Zila Parishad Moradabad v.
V. Rcmaswcmi, JJ. Kundan Sugar Mills.
18th July, 1967. C.A. No. 596 of 1966.
U. P. District Boards Act (X of 1922)—Power to impose tax—Article 265 of the 

Constitution.
The respondent is being charged tax now. He is entitled not to be taxed except 

under the authority of law vide Article 265 of the Constitution. There is no ques
tion of challenging any pre-Constitution matter. The respondent is challenging a 
Post-Constitution action on the ground that there is no authority of law for the 
action.

Regarding the second point, the High Court held that an appeal to the District 
Magistrate under section 128 was not likely to be of much assistance to the petitioner 
and rejected the contention. It is well-settled that a provision like section 128 does 
not oust the jurisdiction of the High Court to entertain a petition under Article 226 
and it is for the High Court to exercise its discretion whether to entertain the petition 
or not. The learned Counsel has not pointed 'but anything to us to show that the 
discretion has not been properly exercised.

S. T. Desai, Senior Advocate (C. P. Lai, Advocate, with him), for Appellant.
G. B. Agarwala, Senior Advocate (J. P. Agarwal, Advocate, with him), for Res

pondent,
G.R. '----------- Appeal dismissed.
[Supreme Court.]
R.S. Bachawat, J.M. Shelat and B.M. Lall v.

V. Bhargava, JJ. Dunlop Rubber Co. (India) Ltd."
18/A July, 1967. C.As. Nos. 2253 and 2254 of 1966..

West Bengal Premises Tenancy Act (XII of 1956), section 13 (1) (i)—Distinction 
between lease and a license—Gan a Limited Company be a Landlord within the meaning of 
section 13 (1) (f) and can it reasonably require the premises for its own occupation.

The question is whether the occupier under this agreement is a tenant or a 
licensee. The distinction between a lease and a license is well known. Section 105, 
of the Transfer of Property Act defines a lease. Section 52 of the Indian Easements! 
Act defines a license. A lease is the transfer of a right to enjoy the premises ; whereas^ 
a license is a privilege to -do. something on the premises which otherwise would be 
unlawful. If the agreement is in writing, it is a question of construction of the agree
ment haying regard to its terms and where its language is ambiguous, having regard 
to its object,, and the circumstances under which it was executed whether the rights- 
of the occupier are those of a lessee or a licensee. The transaction is a lease, if it grants, 
an interest in the land; it is a license if it gives a personal privilege with no interest
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in the land. The question is not of words but of substance and the label which the 
parties choose to put upon the transaction, though relevant, is not decisive. The 
test of exclusive, possession is not conclusive, (see L.R. (1952) 1 K.B. 290, 298; 
(i960) S.C.J. 453 ; (i960) 1 S.C.R. 368, 381-5,), though it is a very important indi
cation in favour of tenancy, See (1958) 1 Q,.B. 513) 525) ■ A servant in occupation 
of premises belonging to his master may be a tenant or a licensee, see Halsbury’s 
Taws of England, Third Edition, Volume 23, Article 990, Page in. A service 
occupation is a particular kind of bcense whereby a servant is required to live in the 
premises for the better performance of his duties. Formerly, the occupation of the 
servant was regarded as a tenancy unless it was a service occupation, [See A.I.R. 
1922 Bom. 70). Now it is settled law that a servant may be a licensee though, he 
may not be in service occupation.

The High Court rightly held that the respondents reasonably require the flats 
for respondent Nos. 2’s own occupation through officers holding the flats on its behalf 
as licensee. If so, it is conceded that it is not necessary for tile respondents to esta
blish the reasonable requirement by respondent No. 1 also for its own occupation. 
The High Court decided this issue also in favour of the respondents. As the decision 
■on this issue is not necessary for the disposal of this appeal, we express now opinion 
on it.- Thc_High Court rightly decreed the suits.

Sarjoo Prasad, Senior Advocate (R. Ganapathy Iyer, Advocate with him), for 
Appellant (In G.A. No. 2253 of 1966).

Devaprasad Ckaudhury and Suhumar Ghose, Advocates, for Appellant (In C.A. 
No. 2254 of 1966).

A. K. Sen, Senior Advocate [S. K. Gambhir and D. H. Gupta, Advocates, with 
him), for Respondents (In both appeals).

G.R. ----------- Appeals dismissed.
[Supreme Court.]

D. Nagaratnamba v. 
K. Ramayya. 

C.As. Nos. 83 to 85 of 1965.

R.S. Bachawat, J.M. Shelat and 
V. Bhargava, JJ.
19th July, 1967.

Hindu Law—Coparcenary properties—Gift of divided interest—Tiansfer of Property 
Act [IV of 1882), section 6 (h).

Venka tacharyulu and the appellant were parties to an illicit intercourse. The 
two agreed to cohabit. Pursuant to the agreement each rendered services to the 
•other. Her services were given in exchange for his promise under which she obtain
ed similar services. In lieu of her services, he promised to give his services only and 
not his properties. Having once operated as the consideration for his earlier promise 
her past services could not be treated under this section 2 [d) of the Contract 
Act as a subsisting consideration of for his subsequent promise to transfer the pro
perties to her. The past cohabitation was the motive and not the consideration for 
the transfers under Exhibits A-i and A-2. The transfers were without consider
ation and were by way of gifts. The gifts were not hit by section 6 (h) of the Transfer 
■of Property Act, by reason of the fact that they were motivated by a desire to com
pensate the concubine for her past services.

The invalid gifts were not validated by the disruption of the joint family in 1947. 
After the disiuption of the joint family, Venkatacharyulu was free to make a gift of 
his divided interest in the coparcenary properties to the appellant, but he did not 
make any such gift. The transfers under Exhibits A-i and A-2 were and are invalid. 
We find no ground for interfering with the decrees passed by the High Court.

P. R m Reddy, Senior Advocate (A. V. V. Hair and B. Partkasarthy, Advocates 
and 0. C. Mathur, Advocate of Mjs. J. B. Dadachanji & Go., with him), for Appel
lant (In all the Appeals).

C. R. Pattabhircm ’n and R. ‘Ganapathy Iyer, Advocates, for Respondents (In C.As. 
Nos. 83 and 84 of 1865) and Respondents Nos. 1 to 5 in C.A. No. 85 of 1965.

G. R. —-------- Appeal dismissed.
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[Supreme Court.]
K. Jf. Wanchoo, C.J. and . National Engineering Industries Ltd. v.

G.K. Mitter, J. Hanuman.
%$tkjuly, 1967. C.A.No. 549 of 1967.

Industrial Disputes Act {XIV of 1947), section 33-A—Standing Orders of the employer—- 
Was there a contravention of section 33—Interfering with findings of fact of a quasi 

judicial Tribunal.
The doctor who actually gave the certificates was never examined and no reason 

was given why he could not be examined. It is also remarkable that the fitness 
certificate which, according to Hanuman, was taken by him when he appeared on 
20th April, 1965, to join his duty has not been produced. It is not Hanuman’s case 
that he had given that fitness certificate to the appellant and the appellant had 
suppressed that also. In the circumstances, it seems to us that the finding of the 
Labour Court that Hanuman continued ill from 10th to 19th April, 1965, is perverse, 
for both the witnesses produced by Hanuman in support of his case had not corro
borated his statement. There is nothing on the record besides the mere statement 
of Hanuman to prove that he continued ill from 10th to 19th April, 1965. Even the 
fitness certificate was never produced before the Labour Court and it seems that the 
record of the dispensary was also never produced before the Labour Court; further 
Dr. Girraj Prasad though he stated that he was giving evidence on the basis of the 
record, did not refer either to the original certificates or the copies thereof before 
giving his evidence. In these circumstances we cannot accept the finding of the 
Labour Court to the effect that Hanuman continued ill from 10th to 19th April, 
1965, in the face of the appellant’s denial that no certificate was sent to the appel
lant on 10th April, 1965.

We do not understand how a workman who has lost his lien on his appointment 
can continue in service thereafter. Where therefore a standing order provides that 
a workman would lose his lien on his appointment, if he does not join his duty within 
certain time after his leave expires, it can only mean that his service stands auto
matically terminated when the contingency happens.

Where therefore a workman’s service terminates automatically under the stand
ing order section 33 would not apply and so an application under section 33-A would 
not be maintainable, as there is no question in such a case of the contravention of 
section 33 of the Act.

But as we have already held there is no difference between saying that the 
workman’s lien would stand terminated as in the present case and that “ the work
man would lose his appointment ” as in that case.

We therefore allow the appeal and set aside the order of the Labour Court 
reinstating Hanuman. The automatic termination of his service under the relevant 
standing order would thus stand. In view of the order of this Court dated 20th 
March, 1967, made at the time of granting Special Leave, we order the appellant to 
pay the costs of the respondent. Further this Court had ordered then that stay would 
be granted on condition that the appellant would pay full wages to the respondents 
pending disposal of the appeal. We therefore order that whatever wages have been 
paid to the respondent upto now shall not be recovered by the appellant.

Jpiren De, Additional Solicitor-General of India {B. P. Maheskwari, Advocate, 
with him), for Appellant.

M. K. Rctncmurthi, Mrs, Shyamala Pappu, R. Nagaratnam and Vineet Kumar, 

Advocates, for Respondent.
G.R. Appeal allowed.
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[Supreme Court.]
J. M. Shelat, V. Bhargava and 

C. A. Vaidialingrm, JJ. 
26th July, 1967.

Dabur (Dr. S. K. Bunnan) v.
The Workmen. 

C.A. No. 2568 of_ig66.

Industrial Disputes Act (XIV of 1947)—Reference to a different Labour Court.
Industrial Disputes Act {XIV of 1947), section 10 {1)—Error apparent on the face 

of the Record—Plea of mala fide.

We cannot see how any objection can be taken to the competence of the State 
Government to make a correction of a mere clerical error. The finding that it 
was a clerical error means that the Government in fact intended to make the reference 
to the Labour Court, Ranchi; but, while actually scribing the order of reference, a 
a mistake was committed by the writer of putting down Patna instead of Ranchi. 
Such a clerical error can always-be corrected, and such a correction does not 
amount either to the withdrawal of the reference from, or cancellation of the refer
ence to, the Labour Court, Patna. The High Court was therefore right in rejecting 
this contention on behalf of the appellant.

What was urged before the High Court was that even on the ex parte evidence 
on record, the Labour Court ought to have held that the workmen were mere casual 
labourers. The High Court was right in holding that this point urged on behalf 
of the appellant essentially raised a question of fact only and that Court, in its 
jurisdiction under Article 226 of the Constitution, could not interfere on such a 
question of fact. Since no submission was made before the High Court that the 
finding of the Labour Court that the workmen are not casual labourers suffers from 
any manifest error of law apparent on the face of the record, the appellant is not enti
tled to raise this point in this special appeal before us. On the finding actually 
recorded by the Labour Court and upheld by the High Court, the order of the Labour 
Court directing reinstatement of these workmen is fully justified, so that the order 
made by the Labour Court, in so far as it is against the interests of the appellant, 
is correct and must be upheld. In view of this position, it is unnecessary to go into 
the question whether the Labour Court was or was not right in recording the finding 
as to mala fides.

On merits, Mr. Gokhale wanted to- urge only two points before us. One was 
that the Labour Court committed a manifest error of law apparent on the face of 
the record in holding that the workmen concerned were not casual workers. The 
judgment of the High Court, however, shows that before that Court it was nowhere 
urged or urged that any such error of law apparent on the face of the record had 
been committed by the Labour Court. What was urged before the High Court, 
was that even on the ex parte evidence on record, the'Labour Court ought to have 
held that the workmen were mere casual labourers. The High Court was right 
in holding that this point urged on behalf of the appellant essentially raised a question 
of fact only and that Court, in its jurisdiction under Article 2a6_of the Constitution, 
could not interfere on such a question of fact. Since no submission was made before 
the High Court that the finding of-the Labour Court that the workmen are not 
casual labourers suffers from any manifest error of law apparent on the face of the 
record,'the appellant is not entitled to raise this point in this special appeal before 
us. On the finding actually recorded by the Labour Court and upheld by the High 
Court, the order of the Labour Court directing reinstatement of these workmen is 
fully justified, so that the order made by the Labour Court, in so far as it is against 
the interests of the appellant, is correct and must be upheld. In view of this position, 
it. is unnecessary to go into the question whether the Labour Court was or was not 
right in recording the finding as to mala fides. .

The only - other point urged was that the Labour Court should not 
have proceeded ex parte when material was placed before that Court on behalf of 
the appellant to show that its local manager, Sri Basant Jha, was in fact lying ill. 
The question whether an adjournment ^should ■ or should not have been granted
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on. this ground was in the discretion of the Labour Court. Even the order by which 
the Labour Court rejected that application for adjournment is not before us and. 
consequently, it cannot be held that the Labour Court committed any such error 
in rejecting the application for adjournment and proceeding ex parte as would 
justify interference by this Court.

H. R. Gokhale, Senior Advocate {Sukumar Ghose, Advocate, with him), for 
Appellant.

M. K. Ramamurthi, Mrs. Shyamala |Pappu and Vineet Kumar, Advocates, for 
Respondents.

G.R. Appeal dismissed.

[Supreme Court,]
J.C. Shah and S.M. Sikri, JJ. Collector of Customs and Excise v.

27*k July, 1967. - M/s. A.S. Bavai
C.A. Nos. 2007 and 2008 of 1966.

, Excise and Salt Act (/ of 1944), sections 12 and 35—Customs Act {LII of ig62), 
section 129—Procedure regarding appeals.

In Hoosein Kascm Dada {India), Ltd. v. The State of Madhya Pradesh, (1953) S.G.J. ’ 
276: (1953) 4 S.T.G. 114: A.I.R. 1953 S.G. 221, the Court observed: S.R. Das, J., 
as he then was, repelled the argument of the learned Advocate that ‘the requirement 
as to the deposit of the amount of the assessed tax does not ahect the 'right of 
appeal itself, which still remains intact, but only introduces a new matter of 
procedure’. The observations in (1953) 4 S.T.G. 114: (1953) S.C.J. 276: A.I.R. 
*953 S.G. 221 ; are fully applicable in the present case. Section 35 of the Excise 
Act gave aright of appeal, but section 129 of the Customs Act whittles down the 
substantive right of appeal and accordingly it cannot be regarded as ‘ procedure 
relating to appeals’ within section 12 of the Excise Act.

D. R. Prem, Senior Advocate {R. JV". Sachthey and S. P. Jfayar, Advocates, with 
him), for Appellants (In both the appeals).

S. T. Desai, Senior Advocate (J?. Gopalakrishnan, Advocate, with him), for 
Respondent (In both the appeals).

G.R* Appeals dismissed.

[Supreme Court.]
J.C. Shah and S.M. Sikri, JJ. The Municipal Council, Raichur v.

1st August, 1967. Bohar Amarchand Prasanna.
■ -G.As. Nos. 2382 to 2384 of 1966.

Mysore Municipalities Act {XXII of 1964), section 97—Imposition of Octroi Duty on 
goods specified in schedule 2—Rules under the Act and Bye-laws—Meaning of expression 
‘‘ imposed in accordance with the provisions of this Act.’1

Section 97 (2) makes the publication of the notice under section 97 (1) con
clusive evidence that the tax has been imposed in accordance with the provisions of 
the Act and the rules made thereunder. The expression “ imposed in accordance 
with the provisions of this Act ”, in our judgment, means “ imposed in accordance

M—KSC
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"with the procedure provided under the Act All enquiry into the regularity of 
the procedure followed by the Municipal Council prior to the publication of the 
notice is excluded by section 97 (2). This is not a case in which the Municipal 
Council had not selected a tax for'imposition by a resolution; nor is it a case in 
which the Municipal Council was seeking to levy tax not authorised by law.

It is clear that under section 325 (3) modifications to the model bye-laws 
alone require compliance with sub-sections (4) and (5) of section 324. It may be 
■assumed that fixing a tariff for storage fee under bye-law 16 which is not prescribed 
under the model bye-laws amounts to modification of the bye-laws, but even on that 
assumption only bye-law 16 may be deemed to be invalid, and the power to collect 
'the storage fee may not be lawfully exercised by the Municipal Council; that does 
not affect the validity of the other bye-laws. If without a particular bye-law, the 
scheme of the rest of the bye-laws may be unworkable, it may follow by necessary 
implication that the other bye-laws have also become ineffective. But that cannot 
be said of the defect in adopting the table of fees for the purpose of bye-law 16. 
The Municipal Council may not be entitled to levy any charge for storage under 
bye-law 16, but that is the only effect of non-compliance with the terms of sub
sections (4) and (5) of section 324. The other bye-laws remain valid and operative, 
dor they are plainly severable.

Bye-law 32 provides that no person shall sell articles mentioned therein without 
•obtaining a licence granted in that behalf. The model bye-law is silent as to the 
•articles which may not. be sold without obtaining a licence. Bye-laws 33 to 36 
depend for their operation upon the list of articles being effectively incorporated 
in bye-law 32. Failure to incorporate the list of articles would result in the Municipal 
Council being uhable to enforce compliance with the requirements of taking out a 
licence. But we are unable to hold that because of the failure to fix the time under 
bye-laws 23 («), 27, 28, or for failure to incorporate the list of articles in bye-law 
.32, the rest of the bye-laws became ineffective. We are of the view that even with
out these bye-laws and bye-law 16, octroi duty may be levied by the Municipal 
Council. In our view, the High Court was in error in holding that the model bye
laws which were adopted by the Municipal Council were unenforceable.

S. T.Desai, Senior Advocate (S.C. Javali and Vineet Kvmar, Advocates, with him), 
for Appellant (In all the appeals).

M. K. Ramamurtki and Mrs. Shyamala Pappu, Advocates, for Respondent No.,i 
(In all the appeals) and Respondent No. 2 (In G.A. No. 23.82 of 1966).

G.R. Appeals allowed.

[Supreme Court.]
.7• Af* Skelat and. Treogi Nath v.
V. Bkargava, JJ. The Indian Iron & Steel Co., Ltd.
3rd August, 1967. C.A. No. 370 of 1966.
Industrial Disputes Act {XIV of 1947) section 33-C (2) and section 7 f)—Bengal, Agra 

and Assam Civil Courts Act {XII of 1887)—Civil Procedure Code {V of 1908).
Section 33-C (2) in the matter of applications made by individual workmen, 

is, therefore, not comparable with section 13 (2) of the Bengal, Agra and Assam 
Civil Courts Act, but, in fact lays down the requirement which must be satisfied 
before the Labour Court can take cognizance of the matter raised before it by the 
applications of the workmen. Section 33-C (2) would, thus, serve the purpose in the 
case of Labour Courts what is served by the provisions of the Code of Civil Procedure 
relating to cognizance in respect of Civil Courts. Section 33-C (2), by its language, 
makes it clear that the jurisdiction under that provision is to be exercised only by 
those particular Courts which are specified in that behalf by the State Government, 
and, in fact confers jurisdiction on only those Courts and not on all Labour Courts, 
which may have, been constituted under section 7 (1) of the Act.
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It appears that, in some States, the appropriate Government has, by general 
orders, specified Labour Courts for the purpose of exercising jurisdiction under sec
tion 33-G (2). So far as the Government of West Bengal is concerned, it did not 
issue any similar general order, and the intention of Rule 74 was that any workman 
wishing to obtain relief under section 33-G (q) should apply to the State Government 
■when the Government would specify the Labour Court for the purpose of dealing 
with that application. This position has been further clarified by a subsequent 
amendment, of Rule 74 under which it’s clearly provided that where any workman 
is entitled to receive from the employer any benefit which is capable of being com
puted in terms of money, the workman concerned may apply to the State Govern
ment in the prescribed form for the specification of a Labour Court for determining 
the amount of his dues. It is true that this Rule 74 did not in this form exist at the 
relevant time with which we are concerned in the present case, but we agree with the 
Bench of the Calcutta High Court that Rule 74, as it stood at that time, was also 
intended to lay down that a workman claiming Relief under section 33-C (2) must 
present his application to the State Government, whereupon the State Government 
would specify the Labour Court which was to deal with it under section 33-C (2) 
•of the Act.

E. Udayaratnam and A. P. Chatlerjee, Advocates, for Appellants.
H. R. Gokhale, Senior Advocate, {D. M. Mnkherjee, Advocate, with him), for 

.Respondents Nos. 1 to 3.
G. R. ----------- Appeal dismissed.
[Supreme Court.]
K.Pf. Wanehoo, C.J., Sant Ram Sharma v.
R.S. Bachawat, State of Rajasthan.
V. Rcmnswcmi, W.P. No. 182 of 1966.
G. K. Mitter and
K.S. Hegde, JJ.
'jth August, 1967.
Indian Police Service (Regulation of Seniority) Rales (1954), Rule 6—Gradation list—All 

India Services Act (LXI of 1951)—Constitution of India (1950), Articles 14, 16 and 309,
The decision of this Court in P. C. Wadhwa v. Union of India, (1964) 4 S.C.R, 

598 ; A.I.R. 1964 S.G. 423 is of no assistance to the petitioner and for 
the reasons we have already given, we are of the opinion that the posts of Ins
pector-General of Police and Additional Inspector-General of Police in Rajasthan 
State are selection posts and outside the junior or senior time-scales of pay. If these 
posts are selection posts it is manifest that the State of Rajasthan is not bound to 
promote the petitioner merely because he stood first in the Gradation list. The cir
cumstance that these posts are classed as ‘ Selection Grade Posts ’ itself suggests that 
promotion to these posts is not automatic being made only on the basis of ranking 
in the Gradation list but the question of merit enters in promotion to selection posts. 
In our opinion, the respondents are right in their contention that the ranking or 
position in the Gradation list does not confer any right on the petitioner to be pro
moted to selection posts and that it is a well-established rule that promotion to selec
tion grades or selection posts is to be based primarily on merit and not on seniority 
alone. The principle is that when the claims of officers to selection posts is under 

■consideration, seniority should not be regarded except where the merit of the officers 
is judged to be equal and no other criterion is therefore available. The administra
tive practice with regard to selection posts is laid down in a letter of the Government 
•of India, dated 31st July, 3rd August, 1954.

It is true that there is no specific provision in the Rules laying down the principle 
■of promotion of junior or senior grade officers to selection grade posts. But that 
does not mean that till statutory rules are framed in this behalf the Government 

■cannot issue administrative instructions regarding.the principle to be followed in 
promotions of the officers concerned to selection grade posts. It is true that Govern
ment cannot amend or supersede statutory rules by administrative instructions, 
but if the rules are silent on any particular point Government can fill up the gaps
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and supplement the rules and issue instructions not inconsistent with the rules already 
framed.

As a matter of long administrative practice promotion to selection grade posts 
in the Indian Police Service has been based on merit and seniority has been taken 
into consideration only when merit of the candidates is otherwise equal and we are 
unable to accept the argument of Mr. N. G. Chatterjee that this procedure violates 
in any way, the guarantee under Articles 14 and 16 of the Constitution.

JV. C. Chatterjee, Senior Advocate (/if. B. Rohiagi, L.M. Singhvi and S. Balakrisknan, 
Advocates, with him), for Petitioner.

C. B. Agarwala, Senior Advocate and G. C. Kasliwal, Advocate-General, for 
State of Rajasthan (Moss Indu Sani and JC. Baldev Mehta, Advocates, with them), 
for Respondent No. 1.

K. S. Bindra, Senior Advocate (A. S. Nembiar and R. JV. Sachthey, Advocates, 
with him), for^Respondent No. 2.

K. Baldev Mehta and Miss Indu Soni, Advocates, for Respondents Nos. 3 and 4.
G. R. ' ----------- * Petition dismissed_
[Supreme Court.]

R. S. Bachawat, Nagendra Prasad 0.
J. M. ShAat and Kempananjamma*
V. Bhargava, JJ. C.A.No. 2399 of 1966.
yik August, 1967.

Hindu Law Women’s Rights Act (Mysore Act X of 1933).
By Majority :—As held by him (Shelat, J.) it is correct that until the Hindu Law 

Women’s Rights Act, 1933 (Mysore Act X of 1933) (hereinafter referred to as “the 
Act ”) was passed, no female in Mysore had a right to share in joint Hindu family 
property under the Mitakshara Law as applied in that area. The right of Hindu, 
woman in a joint Hindu family was confined to maintenance, residence and marriage 
expenses. The Act for the first time enlarged her rights. The Mysore High Court in 
Venkatachaliah v. Rcmalingaiah. (1944) 49 Mys. H.C.R. 456, stated this principle and, 
in our opinion, correctly; it was also correctly held by that Court that the object of 
section 8 of the Act is to confer larger rights on females by giving them a share in 
the joint family property.

In Venkatagowda v. Sivanna, (i960) Mys.L.J. 83, the facts were that R had a 
son K by the widow G. K died leaving his widow L and his son M. Thereafter, /2' 
died leaving M as the sole surviving coparcener. Clearly, G as the widow of R' 
was entitled to a one-fourth share. The Mysore High Court also came to that con
clusion, though we must say that we do not agree with all the observations made in 
the judgment. The Court in that case was in error in postulating a partition taking" 
place between M and R treating the latter as alive.

Sarjoo Prasad, Senior Advocate (O.P. Malhotra, Advocate and O. C. Mathur,. 
Advocate of Mjs. J. B. Dadachanji & Co., with him), for Appellants.

A. K. Sen, Senior Advocate {B. P. Singh and R. B. Datar, Advocates, with him), 
for Respondents.

G. R. ----------- Appeal dismissed^
[Supreme Court.]
J.M. Shelat, East India Coal Co., Ltd. 0.
V. Bhargava and Rameshwar.,
C.A. Vaidialingrm, JJ. C.As. Nos. 256 to 267 of 1966.
8th August, 1967.

Coal Mines Provident Fund and Bonus Schemes Act [XL VI oj 1948)—Industrial 
Disputes Act (XIV of 1947), section 33-C (2)—Amendment of Industrial Dispute by Act 
{XXXVI of 1964)—Jurisdiction of Labour Court.

The benefit provided in the bonus scheme made under the Coal Mines- 
Provident Fund and Bonus Schemes /vet, 1948 which remains to be computed. ■
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must fall under sub-section (2) and the Labour Court therefore had jurisdiction to 
entertain and try such a claim, it being a claim in respect of an existing right arising 
from the relationship of an industrial workman and his employer. The contention 
that the Labour Court had no jurisdiction because the claim arose under the said 
scheme or because the benefit was monetary or because it involved any substan
tial question between the Company and the workmen must fail.

In view of the admitted position that the respondents-workmen were employees 
of the Company the burden of proof that they-fell within the exception is clearly 
on the Company. In its written statement the Company no doubt averred that 
these workmen were employed as domestic servants and carried out domestic and 
personal duties and were therefore not eligible for the bonus. But it is clear from the 
evidence of the two witnesses examined by the Company that the Company failed 
to establish either that the respondents were employed as domestic servants or that / 
they weie exclusively engaged on domestic or personal work. On the other hand, 
from the evidence of Sibu, one of the respondent workmen, it appears that the res
pondents were employed in the colliery, that they were not assigned the exclusive 
■duty, of supplying water at the residence of the junior officers but that they supplied 
waterat certain pit heads. On this evidence the Labour Court has given a finding 
that they were engaged in supplying water at certain points in the colliery. In these 
circumstances the Labour Court was justified in coming to the conclusion that the 
exception did not apply.

The last contention which remains to be considered was that the Labour Court 
was not right in awarding the claim of the workmen in full, both as regards bonus 
and railway fares and leave wages. According to the Company, none of these work
men was in its employment in 1948, that they were appointed at different dates and 
that they would at best be entitled to bonus for the period during which they were 
so employed. This contention has, however, no force in view of the Company not 
having disputed the quantum of relief claimed by the workmen both as regards 
bonus as also the railway fares and leave wages.

H. R. Gnkhale, Senior Advocate (D. N. Gupta, Advocate, with him), for 
Appellant (In all the Appeals).. ’

Janaradan Shama, Advocate, for Respondents (In all the Appeals).
G- R. Appeals dismissed.
[Supreme Court.]

K. N. Wanchoo, C.J., Remington Rand of India, Ltd. v.
G. R. Mitter, J. The Workmen.

11 th August, 1967. - G.A. No. 548 of 1967.
Industrial Disputes Act (XIV of 1947), sections 17(1), (2), 17-A and 19—Non-pub li

bation of the Award within the period of 30 days and its consequences.
The limit of time has been fixed as showing that the publication of the award 

•ought not to be held up. But the fixation of the period of 30 days mentioned therein
does not mean that the publication beyond that time will render the award invalid.
It is not difficult to think of circumstances when the publication of the award within 
thirty days may not be possible. For instance, there may be a strike in the press 
or there may be any other good and sufficient cause by reason of which the publi
cation could not be made within thirty days. If we were to hold the award would 
therefore be rendered invalid, it would be attaching undue importance to a provision - 
not in the mind of the Legislature. It is well known that it very often takes a long 
period of time for the reference to be concluded and the award to be made. If 
the award becomes invalid merely on the ground of publication after thirty days, 
it might entail a fresh reference with needless hariassment to the parties. The 
non-publication of the award within the period of thirty days does not entail any 
penalty and this is another consideration which has to be kept in mind. What was 
said in the earlier passage from the judgfnent in Thet Sirsilk Ltd. v. Government of
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Andhra Pradesh, (1964) 2 S.C.R. 448 at 452 : A.I.R. 1964 S.G. 160 merely shows 
that it was not open to Government to withhold publication but this Court never 
meant to lay down that the period of time fixed for publication was mandatory .

In the result, the Tribunal directed that the workmen of Ernakulam branch 
should get dearness allowance “ at the rate at which and in the manner in which ” 
the pay and dearness allowance was being paid to the employees of Madras Regional 
Office. In our view, dearness allowance should be the same as decided in the 
case of the workers of the Bangalore branch.

Thescheme for gratuityis the sameas in the case of theBangalore branch with the 
only difference that the maximum fixed was 20 months’ wages after 20 years’ service. 
In our view, there is no reason why the scheme for gratuity should not be the same 
in the Ernakulam branch as in the Bangalore branch in case of termination of service 
for misconduct and the qualifying period should be i5 years’ service.

Again, on principles already formulated, we hold that leave facilities at 
Ernakulam should be the same as those prevailing- at Madras.

In the result, the mattei will go back to the Tribunal for disposal of the issue 
as to the revision of wage scales and adjustment of the workers in the revised scales. 
The scheme for gratuity will stand modified as indicated in our judgment in Civil 
Appeal No. 2105 of 1966 delivered today. The rest of the award will stand. The 
appellant will pay the respondent the costs of this appeal.

H. R. Gokkale, Senior Advocate (D. JV. Gupta, Advocate, with him), for; 
Appellant.

M. it. Ramamurthi, Mrs. Shyamala Pappu, Vmeet Kumar and R. Nagartnam, 
Advocates, for Respondents.

G, R. ----------- Matter remanded.

[Supreme Court.]
K. N. Wanchoo, C.J. Roshan Lai Tandon v.

R. S. Backawat, Union of India
V. R. maswrmi, W.P. Nos. 154 and 203 of 1966.

G. K. Mitter and 
K. S. Hegde, 3J.
14th August, 1967.

Constitution of India (1950\ Articles 14 and 16—Vires of Notification dated 27 tk 
October, 1965 of the Railway Board.

In our opinion, the constitutional objection taken by the petitioner to this part 
of the notification is well-founded and must be accepted as correct. At the time 
when the petitioner and the direct recruits were appointed to Grade ‘ D ’, there was 
one class in Grade ‘ D ’ formed of direct recruits and-the promotees from the grade 
of artisans. The recruits from both the sources to Grade,* D ’ were integrated into 
one class and no discrimination could thereafter be made in favour of recruits from 
one source as against the recruits from the other source in the matter of promotion 
to Grade ‘C ’. To put it differently, once the direct recruits and promotees are 
absorbed in one cadre, they form one class and they cannot be discriminated for the 
purpose of further promotion to the higher Grade ‘ C ’. In the present case, it is 
not disputed on behalf of the first respondent that before the impugned notification 
was issued there was only one rule of promotion for both the departmental promo
tees and the direct recruits and that rule was seniority-cup* -suitability, and there 
was no rule of promotion separately made for application to the direct recruits. 
As a consequence of the impugned notification a discriminatory treatment is made 
in favour of the existing Apprentice Train Examiners who have already been absorbed 
in Grade ‘D ’ by 31st March’ 1966, because the notification provides that this 
group of Apprentice Train Examiners should first be accommodated 'en block in 
Grade ‘ G ’ upto 80 per cent, of vacancies reserved for them without undergoing
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any selection. As regards the so per cent, of the vacancies made available for the 
category of Train Examiners to which the petitioner belongs the basis of recruit
ment was selection on merit and the previous test of seniority-com-suitability was 
abandoned. In our opinion, the present case falls within the principle of the recent 
decision of this Court in Mervyn v. Collector, (1966) 3 S.C.R. 600: (1967) t S.G.J.. 
574 : A.I.R. 1967 S.C. 52.

We are therefore of the opinion that the petitioner has no vested contractual 
right in regard to the terms of his service and that Counsel for the petitioner has 
been unable to make good his submission on this aspect of the*case.

. But for the reasons already expressed we hold that the impugned part of the 
notification violates the guarantee under Articles 14 and 16 of the Constitution and 
a writ in the nature of mandamus should be issued commanding the first respondent 
not to give effxt to the impugned part of the notification.

_ S. K. Mehta and K. L. Mehta, Advocates, for Petitioners (In both the 
Petitions).

JV. S. Bandra, Senior Advocate (A. Sreedharan jYambiar, Advocates and R. 
Dhebar, Advocate for R. JV. Sack they. Advocate, with him), for Respondent No 1 
(In W.P. No. 154 of 1966).

/. M. Lall and F. C. Agarwala, Advocates, for Respondent No. 2 fin W P 
No. 154 of 1966).

R. H. Dhebar, Advocate for R. JV. Sachthey, Advocate, for Respondents Nos. 1 
and 2 (In W.f. No. 203 of 1966)

H. R. Goiihalt, Senior Advocate (F. C. Agrawala, Advocate, with him) for- 
Respondent No. 6 (In W.P. No. 203 of 1966). ’

Respondent No. to in person (In W.P. No. 203 of 1966).
■G R. Petition allowed.
[Supreme Court.] 

K. JV. Wanckoo, C.J., 
R. S. Bachawat,
V. R n-uwcjnl,

G. K. Mitter and 
' K. L. Hegde, JJ.

16 th August, 1967.

A; C. Aggarwal, Sub- 
Divisional Magistrate v. 

Mst. Ram Kali. 
G.As. Nos. 76-82 of 1965..

Suppression of Immoral Traffic in Women and Girls Act {CIV of 1956), sections 18 
and 3—Ultra vires of Article 14 of the Constitution—Constitution of India f1950V 
Article 19 (d) («) and (/). .

Sections 3 and 7 provide for the punishment of persons guilty of the offences 
mentioned therein. , Any contravention of the provisions mentioned therein amounts, 
to a cognizable offence in view of section 14, whereas a proceeding under section 18 
is in no sense a prosecution. It is a preventive measure. It is intended to minimise 
the chance of a brothel being run for prostitution being carried on in premises near 
about public places. Naturally, in the case of piosecutions, a regular trial with a 
right of appeal is provided for. The enquiry contemplated by section 18 is sum, 
mary in character.

From the copies of the reports made in these cases to the Magistrate by the 
police, made available to us at the hearing of these appeals, it is clear that they dis
close off :nces under section 3 against the respondents. Therefore, the question is 
whether the Magistrate can choose to ignore the cognizable cffence complained of 
and merely have recourse to section 18 and thus deprive the parties proceeded 
against of the. benefit of a regular trial as well as the right of appeal in the event of 
their conviction. Bearing in mind the purpose of these provisions as well as 
the scheme of the Act and on a harmonious construction of the various provisions 
in the Act, we are of the opinion that in dases like those before us the Magistrate
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■who is also a Court as provided in section 22 must at the first instance proceed against 
the persons complained against under the penal provisions in sections 3 or 7 as the 
case may be, and only after the disposal of those cases take action under section 18 
if there is occasion for it. Under section 190 (1) (b) of the Code of Criminal Pro
cedure, the Magistrate is bound to take cognizance of any cognizable offence brought 
to his notice. The words “may take cognizance ” in the context means “must 
take cognizance.” He has no discretion in the matter, otherwise that section will 
be violative of Article 14s But as laid down in Delhi Administration v. Ram Singh, 
(1962) 2 S.C.R. 6g4:*A.I.R. 1962 S.C. 63, only an officer mentioned in section 13 
can validly investigate an offence under the Act. Hence if the cases before us had 
"been investigated by such an officer, there is no -difficulty for the Magistrate to take 
cognizance of those cases. Otherwise it is open to him. to direct fresh investigations 
"by competent police officers before deciding whether the fact placed before him 
■disclose any cognizable offence.

In the result, we hold, for the reasons mentioned above, that the proceedings 
taken, by the learned Magistrate against the. respondents are not in accordance with 
law as he has proceeded against them under section 18 without first taking action 
under section 3. For that reason we uphold the conclusions reached by the learned 
Judges of the Punjab High Court but on grounds other than those relied on by them. 
But this conclusion of ours does not debar the learned Magistrate from taking fresh 
proceedings against the respondents in accordance with law as explained by us 
earlier.

B. R. L. Iyengar, Senior Advocate {R. K. Sachthey, Advocate, with him), for 
Appellants (In all the appeals). ...

G. S. Bawa and Harbin Singh, • Advocates, for Respondents (In C. As. 
INos. 76 to 81 of 1965).

G.R. Appeals dismissed.
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Ramaprasada Rao, J. Muthiah Nattar v.
20th January, 1967. Ibrahim Rowther.

C.R.P. No. 563 of 1965.
Madras Cultivating Tenants' Protection Act {XXV of 1955) and Madras Cultivating 

Tenants Protection Rules (1955), rule 8 (ii) (e)—Application for restoration of possession 
filed by tenant—Case of sale to third party and his possession alleged by landlord—Application 
to implead third party filed-after two months of dispossession of tenant—Limitation—Dismissal 
against third party in limine—Improper—Applicability of provisions of Civil Procedure 
Code—Extent of— “As fdr as possible ” — Meaning.

The tenant applied under section 4 (5) of the'Act for restoration of possession 
of the lands. The application was filed on 17th July, 1962, on the ground that he 
was wrongly dispossessed on 14th July, 1962. The counter-affidavit filed by the 
landlord on 19th September, alleged the sale of the lands to the third party who was 
said to be in possession. Then the tenant applied under rule 8 (ii) (e) of the Rules 
to add the third party as a party to the proceedings. On the question whether 
Order 1, rule 10 read with sections 22 and 29 of the Limitation Act, 1908 should 
be strictly made applicable.

Held, the provisions of the Code of Civil Procedure are made applicable to 
the proceedings before the Rent Court only “ as far as possible.” Due effect should 
be given to this parenthesis “ as far as possible.”

Such addition of parties beyond time, even if it is prescribed by a special enact 
ment, would not be barred by the rule of limitation as such and such proceedings 
ought not to be dismissed in limine as against the party so impleaded "or added- 
Courts are not helpless to pass the appropriate relief to the party affected, namely, 
the petitioner in the proceedings concerned.

M. R. Naraydnaswami, for Petitioner. . ■
X. Raman, for Respondent No. 1.
G. Jagadisa Iyer, for Respondent No. 2.
V.S. Petition dismissed.

Venkataraman, J. Sivaraj v.
2,0th July, 1967. Sadasiva.

A.A.O. No. 139 of 1967.
Madras Civil Courts Act {III of 1873) as amended by Madras Act {XV 11 of 1959), 

section 30—Subordinate Judge—Pending suit—Summer vacation intervening—-Order in 
an Interlocutory application in a pending suit pronounced in the vacation—No objection raised 
by parties—Judgment not void—Practice.

The provision vesting jurisdiction in the. vacation civil Judge is not intended to 
to take away the jurisdiction which the Subordinate Judge had to dispose of a matter 
which was properly pending before him if he was inclined to work during the 
vacation and if the parties raised no objection thereto. Judgments pronounced 
in holidays are not void.'.

R. Gopalaswami Iyengar and K. N. Balasubramaniam, for Appellants.
V. Vedantachari, for Respondent.
V.S. Orders accordingly.

M—NRC
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Kailasam, J. M/s. Kalyani Transports (P.) Ltd. v.
18th September, 1967. Regional. Transport Authority.

• W;P. Nos. 2303 and 2304 of 1966.
Motor Vehicles Act {IV of 1939), section 57—Suo motu applications for permits— 

Return of-application with a direction to apply after applications are called for—Applications 
called for and dates fixed—■Application by petitioner after time—Return of application, not in 
accordance with law—Applications to he considered along with applications filed by others in 
response to the notification.

The petitioner suo motu applied for permits for certain routes by his applications 
dated 29th November, 1965. The Regional Transport Authority returned the 
petitioner’s applications with the endorsement dated 15th December, 1965 that 
he may apply as and when applications are invited under section 57 (2) of the Act. 
Subsequently the Regional Transport Authority invited applications for grants of 
permits on the above routes under section 57 (2) and fixed the last date for receipt 
of applications as 16th June, 1966. The petitioner applied only on 17th June, 1966. 
The applications were declined to be entertained. '

Held, when a suo motu application or an application in response to the notifi
cation of the Regional Transport Authority, is made, than the procedure under 
section 57 (3) of the Act will have to be followed. The return made by the Regional 
Transport Authority of the suo motu applications is not according to law. The 
applications filed by the petitioner must also be considered along with other appli
cations received in response to the Notification.

G. Ramaswami, for Petitioner.
T. Selaaraj, for the Government on behalf of the State.
V. Krishna Menon, for 3rd Respondent.
V.S. ‘ 0 Petitions allowed.

Ramakrishnan, J. Ramaswamy v.
28th September, 1967. Municipality of Coimbatore.

W.P. No. 891 of 1965.
Madras District Municipalities Act {V oj 1920), sections 321 (11), 250—Application 

for permission to inslal machinery—No communication by the Municipality within thirty 
days of the receipt of application—Application deemed to have been allowed—Interim order 
within time prohibiting installation made by the Executive Officer of Municipality—Not a 
valid compliance—Order to be made by the Municipality.

If no orders are communicated to an applicant on his application under 
section 25o of the Act seeking permission of the Municipality to instal a 
machinery for a Flour Mill, within thirty days of the receipt of such applica
tion, such application would be deemed to have been allowed under section 321 
(11) of the Act. There may be an interim order prohibiting such installation 
of machinery, pending final decision Sbut it must be an order made by the 
Municipality and not by the Executive Officer thereof.

K. Ramachandran, for Petitioner,
K. Gopalaswami, for Respondent.
V.S. Petition allowed.



I Supreme Court]. • 1
jfiT, JV. Wanchoo, C.J. R. S. Bachawat, Ravindra Nath t>.

V, Ramaswami, G. K. Millet and ‘ Raghbir Singh.
K. S.Hegde, JJ. G.A, No, 520 of 1967.

4 th August, 1967.
, Representation of the People Act (XLIII of 1951), section 97 (1)—■Sections 117 

119-A and 118 of the Representation of the People Act.
The High Court thought that the decision in Kumaranand v. Brij Mohan (1965) 

1 S.C.R. 116, lends support to its conclusion that the Tribunal could not refuse 
to admit the evidence under'section 97 if the security under section 117 is given 
before the date fixed for recording the evidence. That decision turned on the 
construction of section 119-A and is not relevant on the questions under considera
tion in this appeal. As section 119-A did not expressly provide the penalty for 
failure to furnish the security for costs of an appeal at the time of filing the memo
randum of appeal, the failure to furnish the security did not automatically result 
in dismissal of the appeal, and it was for the High Court to decide having regard to 
the circumstances of each-case whether it shguld decline to proceed with the hearing 
of the appeal. But the proviso to section 97 (1) expressly provides that the recri
minator shall not be entitled to give evidence unless inter alia he gives the security 
referred to in section 117.

The Tribunal rightly held that the respondent No. 1 was required to produce 
with the notice under the proviso to section 97 (1) a Government treasury receipt 
showing a deposit of Rs. 2,000 as security for costs of the recrimination. The 
High Court was in error in quashing this order.

' Rajinder Sachhar and MaMnderjit Singh Sethi, Advocates, and Raoinder Marain, 
Advocate of Mjs. J.. B. Dadachanji & Co., for Appellant.

. R. M. HaZarmvis, Senior Advocate, (.Rameshwar Nath and Mahinder Narain, 
Advocates of M/s. Rajinder Maruin & Co., with him), for Respondent 1.

—:—1—■ . < Appeal allowed.

fjagdev Singh and Sardar Singh v.
The State of J; &K. 

’W-P. Nos. 69 and 71 of 1967.

[Supreme'Court].. .
K. JV. WdncKoo, G. J., R. S. Bachawat,

V. Ramaswami, G. K. Milter and 
' K. S.Hegde, J J.

• ■' \4tk August, 1967. ■- .
Defence of India Rules (1962), rule 30 (1) (b). '
There is no doubt'that if the Government resorts to the device of Fa series 

of fresh. orders' after every-six months -and thus continues the detention of a detenu, 
circumventing the provisions of rule 30-A for review, which,- as interpreted by this 
Court in Lahhanpal v. The Union of India, A._LR. 1967 S.C. 1507, gives some pro
tection to'the citizens of this country, it would certainly be acting mala fids. Such 
a fresh order would be liable to be struck down, not on the ground that the Govern
ment has. np power to pass it but on the ground that it is mala fide exercise of the 
power. But if the Governmentjhas power to pass a fresh order of detention on the 
same facts-in case, where the earlier order or its continuance fails for any defect we 
cannot see why the Government cannot pass such fresh order curing that defect. 
In such a case it cannot be said that the fresh order is a mala fide order passed to 
circumvent rule 30-A. Take the present case itself. The Government.passed 
the original order of detention in March, 1965. That order was good for six months 
and thereafter it could only continue under rule 30-A on orders passed under rule 
30-A (9). The Government did pass orders under rule 30-A (9) and we cannot say 
m view of the judgment in Sddhu Singh \. Delhi Administration, (19661 1 S G T 215 • 
(1966) M.L.J. (Grl.) 153 ; (1966) 1 S.C.R. 243, that the Government went wrong 
in the procedure for review. It was only .after the judgment of this Court in 
jjahhanpal s.case, A.l,R. 1967 S.G. 1507, that the manner of review became open to 
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objection, with the result that the continuance of the order in these two cases failed 
and the detention became illegal. If in these circumstances the Government 
passes a fresh-order under rule 30, it cannot be said that it is doing so mala fide in 
order to circumvent rule 30-A (9). In actual fact the Government had complied 
with the provisions of rule 30-A (9) and what it did was in accordance with the 
judgment of this Court in Sadhu Singh’s case, (1966) 1 S.C.J. 215 : (1966) M.LJ. 
(Grl.);15'3 : (1966) 1 S.G.R. 243. It is true that after LakhanpaVs cate, A.I.R. 1967 
S.G. 1507, the manner in which the review was made became defective and therefore 
the'continuation of detention became illegal. Even so, if the Government decides 
to pass a fresh order in order to cure the defect which has now appeared in view of 
the judgment of this Court-in LakhanpaVs case, A.I.R’. 1967 S.G. 1507, it would in 
our view be not right to say that the Government cannot do so because that would' 
be circumventing rule 30-A. We do not.think that we should deprive the Govern
ment of this power of correcting a defect particularly in the context of emergency 
legislation like the Act and the Rules. The Courts have always the power to strike 
down an order passed in mala fide exercise of power, and we agree with Bhargava, J 
to this extent that if the Government, instead of following the procedure under 
rule 30-A as now laid down in LakhanpaVs case, A.I.R. 1967 S.G. 1507, wants to 
circumvent that provision by passing fresh orders of detention on the same facts 
every six months it will be acting malajide and the Court will have the power to 
strike down such mala fide exercise of power. But in cases, like the present, where 
the continuance became defective after the judgment of this Court in LakhanpaVs 
case, A.I.R. 1967 S.G. 1507, we can see no reason to deny power to Government- 
to rectify the defect by passing a fresh order of detention. Such an order-in such 
circumstances cannot be called mala fide, and if the Government has the power to 
pass it which it undoubtedly has, for there is no bar to a fresh order under the Act 
Or the Rules—there is no reason why such a power should be denied to Government 
so that it can never correct a mistake or defect in the order once passed or in the 
continuation-of order once made'. We are therefore of opinion that the view taken 
in Avtar Singh y. Stale of J. & K., A.I.R. 1967 S.G.1797, in so far as it says that.no 
fresh order can be passed even to correct any defect in an order continuing detention 
tinder rule 30-A (9) is net correct.

But in the insrant cases, where the State Government ordered the Conti
nuance of the detension orders passed in March 1965 on review in April 196y in 
accordance with the procedure indicated in LakshanpaVs case, A.I.R. 1967 S.G; 1507, 
there were no orders to be continued because the in-between reviews were not 
proper on the detention had become illegal. The petitioners would be entitled 
to release on that ground, ...

R. V. S. Mani, Advocate, arnicas curiae, for Petitioners (In both the Petitions).
R. H. Dhebar, R. Gopalakrishnan and S. P. Nqyar, Advocates, for Respondent 

(In both the'Petitions), '
; G.R. _ —‘— ------ Petitions allowed.
[Supreme Court].

■ iv. JV. Wanchdo, C.J. Jagdish Pandey v.
. R. 5. Bachawat, The Chancellor, University of Bihar.

. - , V. Ramaswami, C.A. No. 29 of 1966.
, G'. K.. Milter and

K. S. Hegde, JJ.
\ - 11 th August, 1967-

Bihar State Universities {University of Bihar, Bkagalpur and Ranchi) (Amendment) 
Act {XIII of 1962) {hereinafter referred to as ike Act)—Magddh University Act, 1‘961 
'{Bihar Act IV of 1962)—Section 4 oj the Act ultra vires of Article 1 i ofihe-Conslitation.

■It is urged that section 4 does not provide for approval by the University 
of the Chancellor’s-order,'while section 48-A (6) does; and it is therefore discrimi
natory.. We are of opinion that section 4 was enacted' tq meet a particular situation
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and in that situation the approval by the University of the Chancellor’s order 
would be quite out of place. Section 4 cannot be struck down as discriminatory 
on this ground.

We therefore read section 4 in the manner indicated above both as to the 
limit of the Chancellor’s power while passing an order thereunder and as to the 
necessity of the Commission giving a hearing to the teacher concerned before mak
ing the recommendation, and so read we are of opinion that section 4 cannot be 
held to be discriminatory and as such liable to be stiuck down under Article 14 of 
the Constitution.

Another curious result would follow if the interpretation accepted by the High 
Court is correct. The High Court as we have pointed out above, has held that 
sub-rule (6) give equivalence only for the particular post held by a teacher appointed 
and confirmed before 1st July, 1952. Suppose that a lecturer in one college who 
holds a third class Master’s d.egree and is entitled to remain as lecturer in that 
college, for some reason is appointed tc another college after the Statutes came 
into force. This would be a new appointment and such a lecturer could not be 
appointed in a new college because he would not have a second class Master’s 
degree .for the new appointment. It seems to us therefore that the intention of 
sub-rule (6) must be read as a protection to the teachers who were appointed and 
confirmed before 1st July, 1952, and by fiction it gave the minimum qualification 
even though they may not actually have it. That minimum qualification must 
therefore remain with them always for the future, for nothing has been brought 
to our notice which takes away that minimum qualification deemed to be conferred 
on the teachers by sub-rule (6). We are therefore of opinion that the order dated 
i8th February, T963, passed by the Chancellor requiring the governing ibody of 
the Pandual College to give the appellant a year or two to appear at an examination, 
tp enable him to obtain a second class Master’s degree, otherwise his services might 
be terminated, is not valid, for the appellant must be deemed to have the minimum 
qualification of a second class Master’s degree by virtue of sub-rule (6) of the Statutes 
and as such he was qualified for appointment as Principal of Pandual College.

B. C. Ghosh, Senior Advocate, (K. K. Sinha, Advocate, with him), for Appellant;
. S. Mustafi and A. K. Nctg, Advocates, for Respondent No. 3.

P. K. Chatterjee, Advocate, for Respondent No. 4.
G.R. Appeal allowed.

[Supreme Court].
J. C. Shdh, Village Panchayat of Kanhan Pipri v.

S. M. Sikri and Standing Committee Zilla Parishad, Nagpur.
J. M. Shelat, JJ. G.A. No. 1375 of 1966.

'• 1 jth August, 1967.
C. P.and Berar Panchayat Act, 1946 (/ of 1947)—Bombay Village Panchayat Act 

1958 (Bombay Act III of 1959"), {hereinafter referred to as the Act)—Definition of octri 
duty under section 3 (13) of the Bombay Act —Rules under the Act.

The High Court held that “rule 3 {b) must be interpreted as requiring 
the Panchayat to notify to the public not only the proposal about the tax selected 
by it for levy, but also the rules relating to that tax which must mean the action 
taken under the Act and the rules.” On the language of rule 3 ~{b) we are unable 

, tp appreciate how action taken under the Act and the rules is required to be notified 
to the public. There is nothing in the language to warrant such a construction.

In conclusion we hold that the octroi duty was validly levied and that it could 
be imposed and Qollected with effect from 14th January, 1964.

Coming to the question of the vires of rule 5, it seems to us that the High Court 
has placed a wrong interpretation on rule 5! The High Court has held that a3
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rule 5 applies to'all appeals under section 124 (5) pf the Panchayat Act,-the fixing 
of the commencement of the 'period of limitation as the date of publication .of the 
notice under rule 4 for all appeals is arbitrary and destructive of the right of appeal. 
But this interpretation, with respect is nof correct, if rule 5 is read in the setting in 
which it occurs. Rule 5 follows immediately after rules 3 and 4 and is headed 
“.Appeal against levy of any tax or fee ” and the period of sixty days of limitation 
commences from the date of the publication of the notice under rule 4, i.e., the 
notice following the decision of a Panchayat to levy any tax or fee. ■ This date 
shows that rule 5 is dealing only with appeals against levy of airy tax and not. with 
the assessment or imposition of a tax or any further appeals to the Panchayat Saxniti 
under section 124 (5’)'. It is true that the opening sentence makes a reference to 
an-appeal under sub-section (5) of section 124 but in' the context and setting the 
heading of rule 5 brings out the scope of the rules. ’ Accordingly, the appeal of the 
Company to the Samiti was wrongly dismissed'as' 'time- barred. It- follows from 
this that the Standing Committee was entitled to deal with the appeal on merits.

In the result the appeal is allowed, and it is declared that the Panchayat could 
validly impose octroi duty from 14th January, 1964, in accordance with the resolu
tions dated 25th February, 1963, and 17th March, 1963., The case is remanded to 
the High Court'to deal with the question whether the Company imported tea for the' 
purpose .of consumption, use or sale within, the' octroi limits of the Panchayat. 
The High Court may either remand the case to the Panchayat Samiti or deal with 
it as it may consider best in accordance with law. Under the circumstances there 
will be no order as to costs in this appeal. ‘ . - , ■ ,

M. N. Phadke and Naunit.Lal, Advocates, for Appellant. - ,
1 'B. R. Agarwala, Advocate of Mjs. 'Gagrat (2? Co., and S, B. J/erkar, Advocate,

for Respondent ■ 1, ' • . 1
’ A. K.,Sen, Senior Advocate, {A. S. Bobde and G. L. Sanghi, Advocates, and 0. C.- 

Mathur, Advocate of Mjs. J. B. Dadachanji & Co., with him), for Respondent 2.
M. 1?. K. Sastri and R. JV. Sack they. Advocates and S. P. Nayar, Advocate, for 

if. H. Dhebar, for Respondent 3. •
G.R. ... , Appeal allowed',

- ---------------------------- ;' case remanded.
. • , ' * *’>*<*

• FSupreme Court]. > -
K. JV. Wanckoo, C.J. and The Pabbojan Tea Company Ltd.'v.

G. K. Mitter, J. ------The Deputy Commissioner, Lakhimpur.
18th August, 1967. G.As. Nos.r288-2gi of 1966.

: Minimum. Wages Act {XI of 1948)7, section 20 (3)—Whether civilCourt had jurisdic
tion to entertain the suit and grant- the-relief claimed—Civil Procedure Code (F 0/1908), 
section 9. ..............V

There is no provision for appeal or revision against the direction of the’Authority 
although he may levy a penalty to the'extent of ten times the amount by which the 
minimum wages overtop the payment actually made. .Whatever'he says-is the, 
final word on the subject. All this, can but lead to the conclusion that section 20 
was. not aimed at putting a seal on the adjudication, if any, under it. , It was .to be 
of a'nature which suited the discretion of the officer concerned although he was given 
the powers of a civil Court .in certain respects. In such a situation, it is impossible.1 
to hold that the Legislature meant to exclude the-jurisdiction of civil Courts to go 
into the question of non-payment of minimum wages claimed as final. In our 
opinion, sub-section (6) of section 20 merely shows that the discretion of the Autho
rity could not be questioned under any provision of the Act. It does not exclude 
the jurisdiction of the civil Opart when the challenge is as to the applicability of 
the Act to a certain class of workers. ' ,.

We therefore hold that the orders of the defendant ! dated 2nd June, 1954, 
Were not binding on the plaintiffs-aj5pellants, We declare that the sub-normal -
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workers of the tea estates (commonly known as let tera challans) were not entitled 
to full minimum wages without performance of a normal day’s task' or without 
working the prescribed number of hours. We also direct a perpetual injunction 
to-issue against the defendant i restraining him from enforcing the orders 
dated and June, 1954. The appeals are therefore allowed and the decrees passed 
by the Subordinate Judge and the High Court of Assam are set aside. There will 
.be no order as to costs,

P. K. Goswami, Senior Advocate, (21. Gopalakrishnan, Advocate, with him), 
for Appellants (In all the Appeals).,

v H. R, Gokhale, Advocate, {Jlaunit^Lal and B. P. Singh, Advocates, with him), 
for Respondent 1 (In'all the Appeals). t , ,

G.R. -----------  ’ Appeal allowed, -

' [Supreme Court]. , , , „
. M. Hiddyatullah and •The- Central Bank of India Ltd. v.
■ C.-A. Vaidialingam, JJ. Karunamoy Baneijee,

18th August, 1967. . C.A. No'. 440 of 1966.
Industrial Disputes Act (XIV of 1947), section 33 (2) (6) (hereinafter called the Act) i

'. When once the workman himself has, in answer to. the Charge levelled against 
hiin, admitted his guilt, in bur opinion, there will be nothing more for the manage
ment to enquire into. That was the position in the case before us. Therefore, 
we are not. inclined to agree with the reasoning of the Labour Court that when 
there has been an admission of guilt, by the respondent himself, it can still be stated 
that" there is a violation of the.principles'-of natural justice merely-because of the 
fact that the workman was examined, in the first instance.' Nor are we impressed 
with the further view expressed by the Labour Court, that the way in which answers 
were elicited from the workman, showed that there has been a cross-examination 
by the management, to obtain points in substantiation of the charges. We have 
gone through ;the entire examination of the respondent at the domestic enquiry, 
and we are satisfied that there is no such infirmity. In fact, the question of the 
management trying to obtain answers to support the charges, does not arise- at all, 
in this case, because the respondent has consistently admitted his guilt, at all stages! 
On the other hand, the nature of the questions put to the respondent clearly indicate1 
that the management, when once the workman had admitted his guilt, was only 
giving him an opportunity to explain his conduct or to refer to circumstances, if 
any, which could be taken into account in extenuation of his conduct. The 
management had also permitted the respondent to put questions to the other ■ two 
witnesses, examined during the enquiry, viz., Mr. Bhatena and Mr. Savkar.

Having considered the enquiry proceedings, in its entirety in this case, we are' 
satisfied that there has been, no violation of-the rules of natural justice. Therefore, 
it follows that the order of the Labour Court, refusing to grant, approval, as asked 
for by the management, is erroneous and, as -such, it is set aside." In the result, the, 
appeal is allowed; but parties will bear their costs, in this appeal.

H. R. Gokhale, Senior Advocate, {C. L. Chopra and P. C. Bhartari, Advocates,’ 
and O'. C. Mdthurj Advocate of Mjs. J. B. Dadachanji & Co., with him), for 
Appellant. • . .

Janardan Sharma, Advocate, for Respondent.
G.R. Appeal allowed.
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fSuPREME Court].
M. Hidayatullah, and Syndicate Bank Ltd. v.

C. A. Vaidialingam, JJ. K. Ramanath V. Bhat.
22nd Avgust, 1967. C.A. No. 503 of 1966.
Industrial Disputes Act {XIVof 194.7),sections-33-A, 33 (2) (h)-'—National Industrial 

Tribunal {Bank Disputes) Award, 1962 {known as the Desai Award).
In an enquiry, under section 33-A, the first question that the Tribunal will 

have to consider, is regarding the contravention, by the employer, of the provisions 
of section 33 of the Act. If this issue is answered against the employee, nothing 
further can be done, under section 33-A of the Act. This position has been settled, 
by the decisions of this Court in Equitable Coal Ltd. v. Algu Singh, (1958) 1 L.L.J. 
793 and The Punjab National Bank Ltd. v. Its Workmen, (1960) S.G.J. 999 : (I960)
I S.G.R. 806. After hearing arguments, on this aspect, we are inclined, in the 
instant case, to accept the contention of the appellant, in this regard, and hence, 
no other questions arise, in the application filed by the respondent under 
section 33-A of the Act. . ,

It has been laid down by this Court, in Straw Board. 'Manufacturing Co. v. 
Gobind, (1962) 3 S.G.R. (Supp.) 618, 630, in construing the proviso to section 33 (2)
(5) of the Act, that the three things contemplated, viz., dismissal or discharge, 
payment of the wages and making of the application,’should be part of the same 
transaction. Therefore, in our View, there must be a fixed and certain point of 
tune which will be applicable to all managements and workmen, when construing 
the provisions of section 33 of the Act. The management must definitely know, 
as to when they have to take the necessary action, under the proviso to section 33 (2)
(6) , and the workman also should, likewise, know the definite time when the manage
ment should have complied with the requirements of the proviso to section 33 (2) 
(i), so that he could approach the Industrial Tribunal, by way of a complaint, 
under section 33-A of the Act. A reading of the material provisions of section 33 
shows that the expressions used are discharge or punish, whether by dismissal or 
otherwise, and they clearly indicate, in our opinion, the point of time, when the 
order of discharge or dismissal is passed, by the authority concerned. An order of 
discharge or dismissal in our opinion, can be passed only once ; and, in this case, 
the order of dismissal is the one passed, by the Managing Director, on 12th November. 
1963. N» doubt, either by virtue pf the Standing Orders, or by virtue of a contract 
of service, a right of appeal may be given to a workman concerned to challenge an 
order of dismissal. But the appellate authority only considers whether the ord.er of 
dismissal has to be sustained, or whether it requires modification . Therefore, there 
is no question of the appellate authority passing, again, an, order of dismissal. We 
are not concerned, in construing the provisions of section 33, as to the finality of the 
orders passed, by the authority concerned, in the first instance, in passing orders of 
dismissal or discharge. Further, the proviso to section 33 (2) {b), when it refers 
to payment of wages for one month, also indicates that it relates to an order of dis
charge or dismissal, which comes into effect immediately, which, in this case, is the 
order passed, on 12th November, 1963, The payment of one month’s salary to 
.wages, is to soften the rigour of unemployment that will face the workman, against 
whom an order of discharge or dismissal, has been passed. If the management 
has to wait for the minimum period prescribed for filing an appeal, and also await 
the termination of the appeal when one is'filed, considerable time would have lapsed 
from the date of the original order, during which period the workman would not- 
have received any salary. It will be anomalous to hold that even after the lapse 
of such a long time, the payment of one month’s salary would satisfy the requirements 
of the section.

H. R. Gokhale, Senior Advocate (B. K. Seshu, P. Parameshwara Rao, Mrs. 
Jyoiana R. Melhote and R. V. Pillai, Advocates, with him), for Appellant.

M. K. Ramamurthi, Mrs. Shyamala Pappu and Vineet Kumar, Advocates for Mjs, 
Ramamurthi & Go., for Respondent. . • -

G.R. ———> appeal allowed



[Supreme, Court.]'' ; .
• iTvjV; Wanc!m,C.J., R.S: Backawat, • The State of Mysore V.

V. Ramaswami, G. K. Milter and S. R. Jayarara,
• K.S. Hegdei JJ. <- C.A.No. 283 of 1966.
23rd i August, -1967. , ■

Mysore Recruitment of Gazetted Probationers’ Rules, (1959) rule 9 (2)—Its validity 
Constitution, of India (1950)—Articles 14 and 16 (1).

The principle of recruitment by open competition aims at ensuring equality 
of opportunity in the matter of employment and obtaining the services of the-most 
meritorious candidates. .'Rules 1 to 8, 9(1) and' the first part of rule 9 (2) seek to 
achieve this aim. The last part of rule 9 (2) subverts and destroys the basic objecti
ves of the preceding rules. It vests in the Government an arbitrary power of 
patronage. Though rule 9 (1) requires the appointment of successful candidates 
to Class I posts in the order of merit, rule 9 (1) is subject to rule 9 (2), and under 
the cover of rule 9 (2) the Government can even arrogate to itself the power of assign
ing a Glass I post to a less meritorious and a Class II post to a more meritorious candi
date. We hold that the last part of rule 9 (2) gives the Government an arbitrary 
power of ignoring the just claims of successful candidates for recruitment to offices 
under the State. It is violative of Articles 14 and-16 (1) of the Constitution and 
must be struck down. . ’

Having regard to his rank in order of merit, the respondent had the right to be 
appointed to the post of Assistant Commissioner. As the offending part of rule 9 
(2) is invalid, the State Government had-no power to withhold the post from him. 
The High Courfshould, therefore, have directed the Government to appoint him 
to that post.

In the result, we strike down the following part of rule 9 (2) of the Mysore 
Recruitment of Gazetted Probationers’ Rules, 1959 : “ The Government however, 
reserves the right of appointing to any particular cadre, any candidate who it 
considers to be more suitable for such cadre ”. The order passed by the High Court 
directing the Government to decide to which post or cadre the respondent should 
be appointed under rule 9 (2) is set aside. We direct the State of Mysore to appoint 
the respondent to the post of Assistant Commissioner in the Mysore Administrative 
Service. For the purpose of seniority, the respondent will be treated as appointed 
on 20th October, 1962, according to his rank in the order of merit. Subject to the 
directions aforesaid, the appeal is dismissed with costs.

B. R. L. Iyengar, Senior Advocate, (R. JV. Sachikey, Advocate for R. H. Dhebar, 
Advocate, with him), for Appellant,

Respondent in person.
G, R. Appeal dismissed.

[Supreme Court.]
J.C. Shak, S.M. Sikri and M. Gopalakrishna Naidu y,

J.M. Shelat, JJ. The State of Madhya Pradesh.
24<A August, 1967. C.A.No. 2376 of 1966,
Constitution of India (1950), Article 311—Fundamental Rules, rule 54 (5).
It is true as Mr. Sen pointed out that Fundamental Rules 54 does not in express 

terms lay down that the authority shall give to the employee concerned the oppor
tunity to show cause before he passes the order. Ev£n so, the question is whether the 
rule casts such a duty on the authority by implication. The order as to whether a 
given case falls under clause’2 or clause 5,of the Fundamental Rule must depend on 
the examination by the authority of all the facts and circumstances of the case and



his forming the opinion therefrom the two factual findings; whether the employee was 
fully exonerarated and in case of suspension whether it was wholly unjustified. Besi
des, an order passed under this rule would obviously affect the Government servant 
adverselyiHt is one made under clauses 3 and 5, Consideration under this rule 
depending as it does on facts and circumstances in their entirety, passing an order 
on the basis of factual finding arrived at from such facts and circumstances and such 
an order'resulting in pecuninary loss to the Government servant must be held to 
be an objective rather than a subjective function. The very nature of the function 
implies the duty to act judicially. In such a case if an opportunity to show cause 
against the action, proposed is hot afforded, as admittedly it was not done in the 
present case; the order is liable to be struck down as invalid on the ground that it is 
one in breach of the pi inciples of natural justice.

In our view, Fundamental Rule 54 contemplates a,duty to act in accordance 
with the bash; concept of justice and fairplay. The authority therefore had to afford 
a reasonable opportunity to the appellant to show cause why clauses 3 and 5 should 
not be applied and that having nor been done the order must be held to be invalid.

The appeal is allowed and the High Court’s order is set aside. The competent 
authoiity is directed tc- consider the question de novo after giving to the appellant a 
reasonable opportunity .to; show cause against the action proposed against him. 
The respondent will pay to the appellant costs of this appeal as also the costs of 
the petition in the High Court.
i , R. V. S. Maui, E. C. Agarwala and P. C. Agarwala, Advocates, for Appellant.

’ , B. Sen, Senior Advocate, {M. N. Shroff, Advocate for I, JV. Shroff, Advocate, with 
him), for ■ Respondent.

G.R- ,, Appeal allowed.

e-/ . i .u < ■■ -i
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' [Supreme' Court.]

M. Hidayatullah and The Employers of Firestone Tyre
C.A. Vaidialingam, JJ. and Rubber Cc. (P.) Ltdi ». The Workmen.
22nd August,. 1967. G.A.No. 515 of 1966.
Reference.—Industrial Dispute-Domestic Enquiry—Constitution of India (1950), 

Article 311. ■
In these circumstances, the enquiry cannot be said to have offended 

any principle of natural justice at all! The Tribunal mechanically applied that 
dicta .of this Court without noticing that the facts here were entirely different from 
those in.the cited-cases and the observations covered those cases where all or most of 
the facts were contested and could not be made applicable to cases where a greater 
part of the evidence was a matter of written record and the difference wasnarrow. 
The enquiry was properly conducted

All that the Tribunal could do was to see that the enquiry was properly conduct
ed. As in our opinion the enquiry -was,so conducted the decision of the Tribunal 
cannot be supported.

■ S. V. Gupte, Solicitor-General of India (Rameshwar Math, Mohinder Marain and 
P. L. Vohra, Advocates of Mjs. Rajinder Marain & Co. with him), for Appellant,

B. R. Dolia, E. C. Agarwala and P. C. Agarwala, Advocates, for Respondents.
G.R. Appeal allowed.

■ Kailasam, J. \ G.Ramanujam v.
25th August, 1967. : . . . Zonal Manager, L.I.G.,

■■■■'' • ’ ’ ■ - Madras.
. . : • W.P.No. 348 of 1966.

. Domestic Enquiry—Life Insurance Corporation of India—Action against employee— 
Principles of natural justice—Opportunity to cross-examine - witnesses and to examine on 
witnesses and to explain case against employee—Essential—Writ—May issue against acts of 
Life Insurance Corporation.

In the case of domestic enquiry by an institution like the Life Insurance Cor
poration of India, the principles of natural justice would require that the delinquent 
officer be given an opportunity of cross-examining the witnesses examined by the 
opposite side and an opportunity to examine his own witnesses and to explain the 
case against him.

_ A writ is available against the acts of the Life Insurance Corporation of 
India in the matter of dismissal of its employees.

S. Mohankumardmangalam for G. Dasappan and R. Ganesan, for Petitioner.
V. K. Thirwoenkatachari for K. C. Jacob, S. K. L. Rattan and R. Vedantam, for 

Respondents.

V.S. Petition allowed.

M-NRC



Veeraswami and Bata Shoe Company Private Ltd. v,
■Ramdprasada Rao, JJ. . .Joint Commrl. '.Tax Officer,

iQtk.October, 1967. " r.T Madras.
. i ■ .1 . .::.j W.P.. No.,589' of 1967.

~ ^Madras General, Sales- Tax Act {I of 1959)—iZetorn filed belatedly—Best Judgment 
assessment ignoring the return—Assessment invalid—Writ. ; ■ ;

For the assessment year 1965-66,. the return due to be filed on or before 1st 
May, ■ 1965, was filed only on 31st December, 1966. The Officer, without consi
dering, the return filed by the assessee,. made an assessment on best.judgment basis.

Held, The order of. assessment by best'judgment is vitiated .oh account, of the 
fact that it ignored the.retum'filed (though'belatedly) before the assessment-order 
•was made. . - L’ v : ••

W.P. No. 674 of 1962 [Mjs. Deehar trading Co. v. Joint Gbrnmercial Tax Officer 
and another) disagreed with. . , 1 ■

V. K. (Phiruvenkatachari for Mjs. King & Patridge, for Petitioner.
Special Government Pleader on behalf of Respondents.

■ V.S‘. - ■'' ------ r^-r- .. ' ' " 'Petition allowed. .
Venkatadri, J. / '• ■ ’ ■ - - M. Anandan v.

' OLOth 'October, 1967. ' ' M. M. Palaniswami Nadar & Sons.
: W.P. No. 1946 of 1967.

Motor Vehicles Act [17 of 1939)—Application for extension of route—Application for 
additional trips in the route—Principle of1 mutually exclusive ’—Mot applicable—Meed not 
be heard and disposed of together—Writ.
.’ •' tinder the principle of ‘ mutually exclusive,’ where there is a common question 
of'fact and law,- all the applications should be consolidated andJ jointly heard and 
disposed of. But the principle would not apply to applications for extension of 
■route and application for additional trips on a route pending before the Regional 
Transport Authority. ■ An application for grant of additional trips is neither inter
connected nor 'inter-twined nor inter-laced with an application for. extension for 
route. It cannot be insisted upon that the Regional Transport Authority should 
take up both the applications together for consideration and disposal. _

V, C. Palaniswami, for Petitioner. .
■ - ■; V. K. Thiruvenkatachari for.G. S. PrakasdRdo, for Respondent No. 1.

■ V.S.-' " : • Petition'dismissed'.
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[SUPREME^COURT.]
K.N. Wanchoo', G.J.,R.S. Bachawat, The Collector, Varanasi d.

V. Ramaswami, G.JC. Mitter and - Gauri Shankar Misra.
................ ' KS. Hegde, JJ. ■ G.A.No. 1040 of 1965.

29th August, 1967.
Defence of India Act (LI of 1962) and Rules—Land Acquisition Proceedings under 

clause (b) of sub-section (1) of section 19 cf the Act—Sections 109 and 110, Civil Procedure 
Code (Vof 1908)—Articles 133, 136 of the Constitution—High Court whether ‘A Court'.

■Prima facie it appears incongruous to hold that the High Court is not a ‘Court’. 
The High Court of a State is atthe apex of the State’s judicial system. It is a Court of 
record. It is difficult-to think of a High Court as anything other than a ‘ Court ’. 
We are unaware of any judicial power having been entrusted to the High Court 
except as a ‘ Court’. Whenever it decides or determines any dispute that comes 
before it, it invariably does so as a ‘ Court That apart, when section 19 (1) (f) 
specifically says that an appeal against the order of an arbitrator lies to the High 
Court, we see no justification' to think that the legislature said something which 
it did not mean. • • ■ ...

We have already come to the conclusion that the decision rendered by the High 
Court under section 19 (1) (f) is a ‘ determination ’. Hence, it was within the com
petence of this Court to grant Special Leave under Article 136. But then it was urged 
on behalf of the respondents that in view of Rule 2, order 13 of the Rules of this Court, 
as it stood at the relevant point of time, this Court could not have granted Special 
Leave as the appellant had not applied for necessary certificate under Article 133 
of the Constitution. In support of this contention, reliance was placed on, the deci
sion of this Court in Management of the Hindusthan Commercial Bank Ltd., Kanpur v. 
Bhagwan Dass, (1965) 2 S.G.R. 265 : A.I.R. 1965 S.G. 1142. Under Article 133, a 
certificate can be asked for filing an appeal against the judgment, decree or final 
order of a High Court. As seen earlier, this Court ruled in Hanskumar Kishanchand v. 
Union of India, (1959) S.G.R. 1177 : (1959) S.G.J. 603, that the decision rendered 
by the High Court under section 19 (1) (/) is not a decree, judgment or final 
order. Hence, the provisions of Article 133 are not attracted to the present case. 
Consequently, this case is taken outside, the • scope of the aforesaid rule 2.of 
Order 13. As a measure of abundant caution, the appellant has filed C.M.P. 
No. 2325 of 1967, praying that this Court may be pleased -to excuse him from 
compliance with the requirements of Order 13, rule 2. In view of the decision of 
this Court in Hanskumar Kishanchand v. Union of India, (rgjg) S.G.R. 1177 : (1959) 
S.G.J. 603, no useful purpose would have been served by the appellant’s 
applying for a certificate under Article 133. Hence, even if we had come 
to the conclusion that the case falls within-the scope of Order 13, rule 2 we 
would not have had any hesitation in exempting the appellant from compliance 
with the requirements of that rule.

• This appeal is allowed and the decision of the High Court set aside and 
the case is remitted back to that Court for disposal according to law. Before 
deciding the case afresh the High Court will permit the parties, to adduce 
additional evidence On the question'of compensation’; in particular, they will be 
allowed to produce and prove contemporaneous sale deeds and the revenue records 
relating to fasli 1354. Costs of this Appeal shall be costs in the cause’.

G. B. Agarwala, Senior Advocate (O. P. •Rana, Advocate,- with him), for • 
Appellant.

J. P. Gqyal and Ragkunatk 'Siiigh, Advocates, for Respondents. ■ M

G.R. , . Appeal allowed, -. -

M-NRC
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[Supreme Court.]
M. Hidayatullak, V. Bhqrgava and • Electrical Manufacturing

- C.A. Vaidialingam, JJ. Company Ltd; v. D. D. Bhargava.
30th August, 1967. - Gr.A.No. 41 of 1967.

Imports and Exports {Control) Act {XVIII of 1947), sections 5 and 6.—Indian Penal 
Code. {XLV q/T860), section 1-20-B read with section 420—Code of Criminal Procedure 
(V of 1898), section 196 (a) sub-section (2), 195, 197 and 198.

We are not inclined to. accept the contentions, of Mr. Sen that, the principles 
laid down in (i960) S.G J. 248 : (1960) M.L.J. v(Grl.) 194: (1960) 2 S.G.R, 319, 
330 : A.I.R. 1960 S.G. 363 ; L.R. (1948) 75 I.A. 305 ; (1949) 1 M.LJ. 128 ; A.I.R. 
1949 P.G.3; (1958) S.G.R. 762, 765 ; (1958) M.L.J. (Grl.) 316; (1958) S.GJ. 
355; A.I.R. 1958 S.G. 124; A.I.R. 1954 S.G. 637, 641 ; which relate to 
the question ' of sanction, have any application to the filing of complaints, 
under section 6 of the Imports and Exports (Control) Act.. Section 6 only insists 
that the complaint is to be in writing and that it must be made by an officer, 
authorised in that behalf. The complaint, in this case, has been made by the 
respondent in writing, and that he is an authorised officer, in this behalf, has not 
been challenged. The limitation, contained in section 6, is only regarding the 
particular, officer who could file a complaint and, when once he satisfies those 
requirements the bar is removed to the taking of cognizance by a Court, on a 
complaint, made in accordance with section 6. In this connection, it is desirable 
to bear in mind the observations of this Court, made in S. A. Venkataraman v. The 
State, J1958) M.LJ. (Grl.) 473 : (1958) S.G.R. 1037, 1041 : (1958) 2 An.W.R. 
(S:G.) 45 : (1958) 2 M.LJ. (S.G.) 45 ; (1958) S.G.J.-594; A.I.R. 1958 S.G. 107. 
Concluding'the Court held regarding, the sanction that “No such question arises,' 
with regard to the matter before us”. The section, with which we. are concerned, 
does not contain any such restriction, regarding ihe obtaining of sanction, on the 
basis of which alone a complaint can be filed, to enable a Court to take cogniz
ance’ of ah offence.

The,result is.theviewof the High Gourt, that the complaint, filed by the 
respondent, on 31st December, 1962, satisfies the requirements of section 6 of the 
Imports and’ Exports (Control) Act, is perfectly . correct. The appeal therefore 
fails,, and is dismissed.

A. K. Sen and Veda Vyasa,, Senior Advocates {K. B. Mehta and H. L. Anand,, 
Advocates of Anand, Das.. Gupta and Sagar, with them), for Appellant.

■ H. R.. Khanna and R. N. Sachthey, Advocates, for Respondent. •

g.r.
[Supreme" Court.] ■ -
7.(7. Shah, S.M. Sikri and 

. J. M. Shelat, JJ.
30th August, 1967.

. Bombay Land Requisition Act' {XXIII of 1948) as extended to VidarbhaArea by 
Bombay Land Requisition {Extension and Amendment) Act {XXXIII of 1959)—Article 
19 (1) (f) and- (g). • of. the Constitution—Scope of the power under section’ 5 (1)—Land 
Acquisition-Act {I of 1894), Part VI. tv

On a plain reading of section 5 (1) of the Bombay Land Requisition Act, 
1948, as amended by Bombay Act XXXIII of 1959,it is clear, that the only 
limitation to the power which it confers is the temporary life of the Act. But the 
words “ any land for any public purpose ” are sufficiently wide enough to include 
any public purpose whether temporary or otherwise. To read into the section a 
limitation that the purpose contemplated .by it is only temporary is to confound the 
temporary life of the statute with the character of the purpose for which the power

■ Appeal dismissed.

The Collector, Akola v. 
Ramachandra. 

G.A.No. 1012 of 1964.
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thereunder can be exercised. Sub-section (1) speaks of no restriction except, as 
. aforesaid, that the purpose must be a public purpose. Section 9 no doubt provides 
. that when the land, in question is derequisitioned and that would happen when the 
. statute comes to an end or the land is otherwise released, it has to be restored to the 
owner as far as possible in the same condition in which it was when it was put into 
possession of the authority. That is so because the Government acquires only the 
right ofpossession and user of the land and not any proprietory righttherein and since 
the ownership is still retained in the owner the land must revert to him as soon as it 
is released either by the lapse of power of when the purpose of requisitioningis over, 
whatever use to which such land hasbeen put to during the period of such requisition
ing. Section 9 therefore has nothing to. do with the nature or character of the pur
pose for which an order under section 5 (1) is passed. The life of the power and 
the purpose for which it is exercised, are two distinct ingredients of section 5 (1) and 
ought not to be confused. The words “ for any public purpose ” in the sub-section 
are wide enough to include any purpose of whatsoever nature and do not contain any 
restriction regarding the nature of that purpose. It places no limitation on the com
petent authority as to what kind of public purpose it should be for the valid exercise 
of its power nor does it confine the exercise of that power to a purpose which is tem
porary only. Except for the limitation that the purpose must be a public purpose 
the sub-section also imposes no restriction as to the manner in which the land which 
is requisitioned is to be used. It may be used for a temporary purpose or for a purpose 
which is not temporary in nature. It is for the requisitioning authority to judge and 
not for a Court of law to decide how best the land is to be used. If the requisi
tioning authority uses the land for a purpose which is not temporary such as 
settling a new village site and for construction of houses it is for the Government 
and those who put up such structures to contemplate the possibility of having to 
return in future the land to the owner in its original state. But that does not mean 
that the power is restricted to a temporary purpose only.

We do not also see any antithesis between the power to requisition and the 
power of compulsory, acquisition under the Land Acquisition Act. Neither of 
the two Acts contains any provision under which it can be said that if one is acted 
upon, the other cannot.

The High Court was in error in holding that the power to requisition under 
the Act.cannot be exercised where the public purpose is not temporarv or that 
the exercise of that power for the purposes of rehabilitation of flood sufferers was 
either in abuse of or unjustified under the Act.'

Since the High Court decided the petition only on the question of the validity 
of the exercise of power and did not decide the other questions raised in the 
petition, the matter is remanded to the High Court to decide those questions in 
accordance with law. In the circumstances of the case, no order as to' costs 
was made. ....

R. M. Hazamavis, Senior Advocate (K.L. Hathi and S. P. Jfayar, Advocates, 
with him), for Appellant. '

■S'. G- Patwardhan, Senior Advocate (A. G. Ralnaparkhi Advocate, with him),.for 
Respondents Nos. 1 to_ 10 and 12.

G.R. Appeal allowed.
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.... {Supreme Court.] • -
■ K-N- Wdnckoo, C.'J.,R.S. 'Bachawat, State of Mysore v.

V. Ramaswami,G.K. Mitter and P. Narasinga Rao.
K.S. Hegde, JJ. G.A.No. 1238 of 1966.

31rf August, 1967.
'States Reorganisation Act (XXXVII oj 1956), Constitution of India (1950), Articles 16 

and 14—Whether the creation of two pay scales of tracers in the new Mysore State who were 
doing the same kind of work amounted to a discrimination which. violated the provisions of 
Articles. 14 and 16 of the Constitution.

■ The provisions of Article 14 or 16 do not exclude the laying do\Vn of selective 
tests, nor do they preclude the Government from laying down qualifications for the 
post in question. Such qualifications need not be only technical but they can also 
be general qualifications relating to the suitability of the candidate for public service 
as such.' It is therefore not right to say that in the appointment to the post of tracers 
the Government ought to have taken into account only the technical proficiency of 
the candidates in the particular craft. It is’ open to the Government to consider 
also the general educational attainments of the candidates and to give preference 
to candidate'who have a better educational qualifications besides technical profi
ciency of a tracer. The relevance of general education even to technical branches 
of public service was emphasised long ago by'Macaulay.

. . Therefore, higher educational qualifications such as success in the S.S.L.G. 
Examination are relevant considerations for fixing a higher pay scale for tracers 
who have passed the S.S.L.G. Examination and the classification of two grades of 
tracers in-the new Mysore State, one for matriculate tracers with a higher pay 
scale and the other for non-matriculate • tracers with a lower pay scale is not 
violative of Article 14 or. 16 of the Constitution.

The basis of promotion to the higher grade was the Inter-State seniority list 
prepared under, the provisions of the States Reorganisation Act. It was stated that 
the'seniority of the respondent wa§ not affected and he had hot been deprived of 
any accrued benefits. The basis of promotion to the higher grades was selection 
based on merit-cum-seniority. In other words, both matriculates and non-matri
culate, tracers were eligible for promotion on the basis of the inter-State seniority list 
prepared for this Department. In our opinion, Counsel on behalf of-the respondent 
is .unable to make good his submission on this aspect of the case.

R. Gopalakrishnan and S'. P. Nayar, Advocates, for Appellants.
S. C. Mazumdar, M. M. Kshairiya and G. S. Chatterjee, Advocates, for Respondent.
G.R. ... , —--------- - Appeal allowed.

[Supreme Court.]
J.C. Shah, S.M. Sikri and Anandram Jivraj Gogle v.

i J. M. Sheldt\.JJ. ' ' Premraj Mukandas.
3D; August, 1967. G.A.No. 8 of 1965.-
Transfer of Property Act (IV of 1882),section 76 (A), (c) (d) section §2-A, 72—Fixing 

of priorities.
It seems clear that the object of section 76 (d) is not to fix any priorities but 

to make it obligatory on the mortgagee, in the absence of a contract to the contrary, 
to carry out necessary repairs to the property but the amount he can spend is 
limited to the difference between rents and. profits and payments mentioned, in 
clause (e) and the interest on the principal money. When we come to clause (A) it 
directs the mortgagee to apply the receipts from the mortgaged property in a certain 
manner. The ord.er of application is (1) the expenses properly incurred, for the 
management of the property and the collection of rents and profits and the other 
expenses mentioned in clause (c) and (d), (2) interest thereon, (3) the surplus, if any
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has to be utilised towards reduction of interest oh principal money, and (4) the prin
cipal money itself. In our view, there is no contradiction between section 76 (d) 
and section 76 (h). It is true, as stated in proposition No. 2 of the learned Counsel 
that the liability for repairs is limited in its scope and arises only if . there is a surplus 
left after deducting from the rents and profits of the property the expenses mentioned 
in clause (c) and the interest on the principal money, but the fact that the liability 
is limited in scope does not-bear on the question whether it lays down any order of 
priorities inconsistent with the priorities mentioned in clause (A). This is so because, 
as we have stated above, section 76 {d) is not concerned with the question of priori
ties but with limiting the amount which can be spent by the mortgagee in possession 
for carrying out necessary repairs. , ,

S. T.Desai, Senior Advocate {J.P. Aggarwal, Advocate, with him), for Appellant.
0. P. Malkotra, Advocate and P. C. Bharlari, Advocate for Messrs. J. B. Dada- 

ckanji & Co., for Respondents. • - ■ ■■ ■
G.R. Appeal dismissed.

[Supreme Court.]
J.C. Shah, S.M.-Sikri and • - Dr.-Bool Chand ».

J.M. Skelat, JJ. The Chancellor, Kurukshetra University.
4th September, 1967. - G.A. No. 246 of 1967.
Kurukshetra University Act (1956)j sub-clause r {vi) 'of 'clause • 4 of Schedule I 

read with Punjab General Clauses Act (/ of 1898), section 14—Definition of‘ Punjab Act ’ 
in section 2 (46) of the Punjab General Glauses Act—Indian Council’s Acts, 1861 to 1909 
—Government of .India Act, 1950 and 1935—Relationship of Master and Servant. .

It was also urged that whereas provision was made by clause 6 of the Annexure 
to Ordinance XI that the services of the teachers may be summarily determined 
on the ground of misconduct, there was no such provision for determination of the 
employment of the Vice-Chancellor and that also'indicated an intention to the con
trary within the meaning of section 14, ofthe Punjab General Glauses Act. It-is not 
possible to agree with that contention. It is true, the office of the Vice-Chancellor 
of a University is one of great-responsibility and carriers with it cons;de rable prestige 
and authority. But it cannot be held that a person appointed a Vice-Chancellor is 
entitled to continue in ofirce for the full period of his appointment even if it turns 
out that he is physically decrepit, mentally infirm or 'grossly immoral. Absence 
of a provision setting up procedure for determining the employment of the 
Vice-Chancellor in the Act or the Statutes or Ordinances does not, lead to the 
inference that the tenure of office of Vice-Ghancellor is not liable to be deter- 

" mined. The first contention raised by Counsel for the appellant must therefore fail.
The University Act, the Statutes and the Ordinances do not lay down the condi

tions in which the appointment of the Vice-Chancellor may be determined ; nor 
does the Act prescribe any limitations upon the exercise of the power of the Chancellor 
to determine the employment. But once’the appointment is made in pursuance of 
a Statute, though the appointing authority is not precluded from determining the 
employment, the decision ofthe appointing-authority-to terminate the appointment 
.may be based only upon the result of an enquiry held’in amanner consistent with the 
basic concept of justice and fair play.

- The power to appoint a Vice -Chancellor has its source in the University A ct; 
investment of that power carries with it the power to- determine the employment 
but the Power is coupled with duty. The power may nofbe exercised arbitrarily, 
it can be only-exercised for good" cause, i.e., in the interests of the University arid 
.only when it is found after due'enquiry held in manner consistent with tie rules of 
natural justice, that the holder of the office is unfit to continue- as Vice-Chancellor. 
Vide State of Orissa v. Dr. {Miss.) Binapanij (1967) 2 S.G.J-. 339.' '
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The H'gh Court rightly concluded that the appellant had the fullest oppor
tunity of making his representation and that the enquiry held by the Chancellor 
was not vitiated because of violation of the rules of natural justice. .

In the very scheme of our educational set-up at the University level, the post 
of Vice-Chancellor is of very great importance, and if the Chancellor was of the view, 
after making due enquiry, that a person of the antecedents of the appellant was unfit 
to continue as Vice-Chancellor, it would be impossible, unless the plea that the 
Chancellor acted maliciously or for a collateral purpose is made out, for the High 
Court to declare that order ineffective; (The plea that the Chancellor acted mala 

' fide was raised, but was not pressed before the High Court.)
N. C. Chatter]ee, Senior Advocate {S. C. Agartbala and R. K. Garg, Advocates, 

' of Messrs. RamamUrthi & Co., and K. M. K. Jfair and Dr. L. M. Singkvi, Advocates,
• with him), for Appellant.

Kiren De, Additional Solicitor-General of India and R. Chelan Das DeWan, 
.'Deputy Advocate-General for the State of Haryana, (JV. H. Hingorani, Advocate, 
with them), for Respondent.

—------ -— Appeal dismissed.GR.
[Supreme Court.]
J.C. Shah, S.M. Sikri and 

J. M. Shelat, JJ. 
hth September, 1967.

Tribhovandas Purshottamdas Thakkar v.
, Ratilal Motilal Patel. 

G.A.No. 500 of 1965.
Civil Procedure Code {V of 1908), Order 21, rule 89 and section 115—Bombay Public 

Trust Act {XXIX of 1950), sections 36 and 56-5—Setting aside a sale in execution of mart- 
■gaged decree—Evidence Act {I of 1872), section 165.

Several decisions were cited in which it was held, that if the judgment-debtor 
instead of depositing in Court the amount specified in the proclamation of sale 
for recovery of which the property is sold, satisfies the claim of the decree-holder 
under the decree, the requirements of Order 21. rule 89 are complied with. 
Subhayya v. Venkata Subba Qjiddi, A.I.R. 1935 Mad. 1050 ; Mukhuvenkaiapathy 
Reddy v. Kuppu Reddi and others, A.I.R. 1940 Mad. 427 : I.L.R. '(1940) Mad. 699 ; 
(1940) 1 M.L.j-629 ; LaxmansingBaliramsingv. Laxminarayan Deosihan, I.L.R. (1947) 
Nag. 802 ; Rabindra Math v. Harendra Kumar, A.I.R. 1956 Cal. 462 ; M. H. Shivaji 
Rao v. Niranjanaiah and another, A.I.R. 1962 Mys. 36 ; These cases proceed upon an 
interpretation of the expression “ less any amount which may since the date of such 
proclamation of sale, have been received ” occurring in clause (J) of rule 89. It is 
unnecessary to venture an opinion whether these cases were correctly decided. It is 
sufficient to observe that an order setting aside a Court sale in execut:on of a mort
gage decree cannot be obtained, Under Order 21, rule 89 of the Code of Civil Pro- 

• cedure by merely depositing 5 per cent, of the purchase-money for payment to the 
auction purchaser and pursuading the decree-holder to abandon the execution 
proceeding.

In considering whether a precedent of a Court of co-ordinate authority is 
binding, reference to section 165 of the Evidence Act is irrelevant. Undoubtedly, 
every judgment must be based upon facts declared by the Evidence Act to be rele
vant and duly proved. But when a Judge in deciding a case follows a precedent, 
He only regards himself bound by the principle underlying the judgment and not by 
the facts of that case.

It is true that every Judge of a High Court before he enters upon his office takes 
an oath of office that he will bear true faith and allegiance to the Constitution of 
India as by law established and that he will duly and faithfully and to the best of 
his ability, knowledge and judgment perform the duties of office without fear or 
favour, affection or ill will and that he will uphold the Constitution and the laws; 

. but there is nothing in the oath of office which warrants a Judge in ignoring the rule 
relating to the binding nature of the precedents which is uniformly followed.
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Raj Bahadur, Advocate and B. R. Agarwala, Advocate of Messrs. Gagrat & Co., 
for Appellant. ‘

M. V. Goswami, Advocate, for Respondents Nos. 1 to 3.
. M. S. K. Sastri, Advocate and S. P. Nayar, Advocate for R. H. Dhebar, Advocate 

for Respondent No. 7. 1
’ ----------- - Appeal allowed.

[Supreme Court.]
J.C. Shah, S. M. Sikri and Union of India v

J. M. Shelat, JJ. Jubbl
5th September, 1967. G.A.No. 957 of 1964.
Himachal Pradesh Abolition of Big Landed Estates and Land Reforms Act, 1953 (XV 

of 1954), section 11—Whether the Act Bound the Union of Iniiaor the State Governments 
and that the Respmdmts’ application under section 11 could not lie against the Union of India 
in respect of lands owned by it—Sections 48 and 54 (1) (g). '

It is conceded that neither section 11 nor any other provision in the Act contains 
any express exemption. Broadly stated, if the legislature intended to exclude the 
applicability of the Act to the State it could have easily stated in section 11 itself or 
by a separate provision that the Act is not to be applied to the Union or to lands 
held by it. In the absence of such a provision, in a constitutional set up as the one 
we have m this country, and of which the overriding basis is the broad concept of 
equality free from any arbitrary discrimination, the presumption would be that a 
law of which the avowed object is to free the tenant of landlordism and to ensure to 
him security of tenure would bind all landlords irrespective of whether such a land
lord is an ordinary individual or the Union.

The contention, however, was that these three ways of abolishing the land- 
owners interest and transfering in two out of these three methods of the proprietor 
nghts to the tenant suggest that the Act was not intended to affect the lard owned 
or held by the Union or the State Government. This contention cannot be accept- 

Cre 18 ^0thing m these Pr°visions suggestive of their being not applicable 
to the State or of any distinction between the lands owned and held by citizens and 
lands owned and held by the State. There can therefore be no room for any assump- 
lon that the legislature had in mind any such discrimination between the State 

and the citizens.
Sections 48 and 54 (1) (g) also seem not to be relevant for finding out whether 

tbe State is by implication exempted from the operation of the Act.
• + Cleaj.that object of the Act was to abolish big landed estates and alle

viate the conditions of occupancy tenants by abolishing the proprietory rights of the 
landowners m them and vesting such rights in the tenants. That being the para
mount object of the legislature it is hardly likely that it would make any discrimina
tion between the State and the citizen in the matter of the application of the Act, 
I his is especially so because if such a discrimination were to be brought about through 
a construction suggested by the State it would result in an anomaly in the sense that 
whereas occupancy tenants of lands owned by citizens would have the benefit of 
such a beneficient legislation occupancy tenants of lands owned and held by the 
State would not get such benefit. An intention to bring about such a discrimination 
agamst the latter class of tenants cannot be attributed to the legislature whose avowed 
• tuCtcTar t0 t ° aWEy *n, thf ^terest of social and economic justice landlordism 
If SvPeriritsndent and Legal Remembrancer v. State
of West Bengal, (1967) 2 S.G.R. 170; the State cannot also claim exemption on the 
ground only that the Act does not expressly or by necessary implication make it 
binding on the State.

72. Ganapathy Iyer, R. If. Sachlhey and S. P. Nayar, Advocates, for Appellant.
. D• R.-Rrf?> Senior Advocate, {Amicus curiae) (if. Thiagarajan, Advocate, amicus 

dmae, with him), for Respondent. 5
G.R. ______ Appeal dismissed.
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[Supreme Court.]
TT-JV. Wanehoo, G.J., R.S. Backawat, , Union of India v.

V. Ramaswami, G.K. -Mitter and - Kamalabai Harjivandas Parekh.
.K. S. Hegde, -JJ. ..... G.A.No. 1564 of 1966.

1th September, 1967.
■ Requisitioning and Acquisition of Immovable Properly Act {XXX of 1952), section 8, 

sub-section 3, clause (b) and the words “whichever is less” are ultra vires of Article
(2) of the. Constitution—Compensation.
In assessing the just equivalent of the value of the property at twice the- price 

which the requisitioned property would have fetched in the open market-if it had 
been sold on the date of "requisition, the arbitrator would be acting arbitrarily inas
much as he would be proceeding, on a formula for which there is no rational basis.

Clause (b) of sub-section (3) of section 8 leaves the arbitrator no choice of assess
ing the value in terms of clause (a) even if he was of opinion that the mode fixed" 
thereunder afforded a just equivalent of the property to its owner. ■ He had to make 
his assessment in terms of clause (b). The expression “have regard to” in sub
clause (e) of sub-section (1) of section 8 therefore does not give the arbitrator any 
freedom of considering the two, modes laid down in sub-section (3) and accepting 
the one which he thought fair. • , - ...

The first point about the opening portion of clause (e) being mandatory and the 
later portion being directory cannot therefore be accepted. So far as sub-section (3) 
is concerned, it is couched in terms which are mandatory. .

The argument on behalf of the appellant that the basis did not provide for the 
payment of just equivalent could not be accepted by this Court because of the fact 
that the appellant had produced no material on which its plea could be sustained. 
In this case," however, there is no such difficulty. Clause (a) of section 8 (3) lays . 
down a principle aimed at giving the owner of the land something which approxi
mates its just equivalent on the date of acquisition. Clause (b) however directs the 
arbitrator to measure the price arrived at in terms of clause (a) with twice the amount . 
of money which the requisitioned property would have fetched if it had been sold 
on the date of requisition and to ignore the excess of the price computed in terms.of 
clause (a) over that it terms of clause (b)\ The position bears a close similarity, 
with the facts in The State of West Bengal v. M\s. Bela Baneijee and others, (1954) S.C.R. 
558 : (1954) 1 M.LJ. 162 : (1954) S.G.j. 95 : A.I.R. 1954'S.C. 170; where the 
legislature directed that the excess of the value of the land arrived at in terms of the 
Land Acquisition Act over the value as on the 31st December, 1946, was to be. 
ignored. The basis provided by clause (6) has nothing to do with the" just equi
valent of the land on the date of acquisition nor is there any principle for such.a 
basis. The proposition that the impugned clause satisfies the requirements of 
Article 31 (2)-of the-Constitution cannot be "accepted.

G. JV. Dihskit, Advocate and S. P. Nayar, Advocate for R. H. Dkebar, Advo- • 
cate, for Appellant. ■ : ’ ", • •

S. Sorabji, A. J. Rana and P. C. Bhartari, Advocates and J. B. Dadachanji, ; 
Advocate of Messrs. J. B. Dadachanji & Co., for Respondent No. 1.

/. JV. Shroff, Advocate, for Intervener No. 1". ■
J.B. Dadachanji, Advocate of Messrs. J. B. Dadachanji & Co., for Intervener 

No. 2;
G.R. Appeal dismissed*
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[Supreme Court.]
K.N. Wdnchoo,.C.J., R.S. Bachawat, N.S. Gujral v.

V. Ramos wami, G.K. Mitter and Custodian of Evacuee
K. S.Hegde, JJ. Property.

12th September, 1967. C.A.No. 642 of 1966.
Administration of Evacuee Property Act (XXXI of 1950), section 10—Displaced 

Persons [Compensation and Rehabilitation) Act {XLIV of 1954), section 12—Constitution 
of India (1950) Article 19 (i) (f).

By taking away the property of the judgment-debtors, after they had become 
evacuees and by vesting that property free from all encumbrances in the Central 
Government under section 12 of the 1954 Act, it was contended that the appel
lant’s right to proceed against that property had disappeared and therefore 
section 12 of the 1954 Act was violative of Article 19 (1) (/), as the appellant’s 
holding of the decree had been rendered illusory. Reliance in this connection 
is placed on four decisions of the Supreme Court of the United States of America, 
namely, (i) Von Hoffman v. The City ofQjdncy, 18 Law Ed. Wallace 403, (ii) Ranger 
v. City of New Orleans, 26 U.S.S.G.R. 1,32 (iii) Peirce Coombes v. Milton F. Getz 76 
Law Edn. 866, and (iv) W. B. Worthen Co. v. Mrs. W. D. Thomas, 78 Law Edn. 
1344.

The four cases on which reliance has been placed on behalf of the appellant 
are entirely beside the point and of no assistance. These case’s were based bn a 
provision in Article 1, section 10 of the American Constitution which inter alia
lays down that “ no State shall..............pass any law impairing the obligation of
contracts..........”. There is no such provision in our constitution and therefore the
appellant cannot be heard to say that as section 12 of the 1954 Act impairs the 
obligation of the contract between him and the two evacuees, the section is,bad.

But section 12 does not in our opinion interfere with the appellant’s right to 
acquire, hold and dispose of his property, namely, the decrees against Mohd. Sabar 
and Noor Mohammed Butt. As the appellant had no interest in the property in 
suit, the fact that it was acquired by the Central Government by a notification under 
section 12 of the 1954 Actdid not in any way affect the appellant’s right to acquire, 
hold and dispose of his property. In the circumstances, the appellant cannot 
claim protection under Article 19(1) (/) with respect to the property in suit 
and it is -not necessary to consider whether section 12 could be saved under Arti
cle 19 (5). The appellant cannot claim that section 12 is ultra vires Article 19 (1) 
(/) and therefore the notification made thereunder affects his fundamental 
right to acquire, hold and dispose of property.

N. S. Bindra Senior Advocate {D. D. Sharma, Advocate with him), for Appellant.
G. jR. Rajagopaul, Senior Advocate, (S. P. Nayyar, Advocate for R. H. Dhebar, 

Advocate with him), for Respondents.
G. R. —■—’---- • Appeal dismissed.

[Supreme Court.]
J.C. Shah, V. Ramaswami and Thakorc Sobhag Singh v.

V.Bhdrgava, JJ. Thakurjai Singh.
31^ January, 1968. G.A. No. 568 of 1965.

Jaipur Matmi Rules, (1945), Rule 14—Succession to Thikana with the previous sanction 
of the Ruler—Rajasthan Land Reforms and Resumption of Jagirs Act, {VI of 1952) Rajas
than Jagir Decisions and Proceedings (Validation) Act, (XVIII of 1955)—Jaipur Matmi 
Rules {Validation) Act, {XXI of 1961) Jaipur General Clauses Act, .1944—*Existing
Jagir Law'—Rajasthan Jagirs, Decisions and Proceedings {Validation) {XVIII, of 1955)_.
Res judicata—Constitution of India {195O), Art. 14.

The Board of Revenue in the judgment under appeal has carefully analysed 
the evidence, and there is no reason to enter upon'a reappraisal of the evidence in 
this appeal with Special Leave. The view recorded by the Board of Revenue on 
appreciation of evidence that Jai Singh was adopted as a son by Sabhal Singh must 
be accepted.

M-NRC
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The High Court did in making the final order direct the Tribunal to decide the 
case in accordance with the law and in the light of the observations made in the judg- 

. ment, but the direction was, in our judgment, a surplusage. The High Court 
issued a writ in the nature of certiorari quashing the order of the Tribunal. It was 
unnecessary thereafter to direct or advise the Board of Revenue to perform its statu
tory duty to decide the dispute according to law. The Board of Revenue had to 
decide the dispute in a accordance with the law declared by the High Court. All 
questions which had been expressly decided by the High Court on contest between 
the parties and other questions which must be deemed by necessary implication 
to have been decided were res judicata and could not be re-opened before the Board 
of Revenue. In this appeal it is therefore not open to the appellant to contend that 
the decision of the High Court on the questions decided in the writ petition was 
erroneous.-

It is unfortunate that the application for certificate to appeal to this Court filed 
by Sobhag Singh was erroneously rejected by the High Court. But that does not 
affect the binding character of the Judgment of the High Court between the parties. 
Unless the decision of the High Court on those questions was set aside by appropriate 
proceeding in this Court, the judgment must be held binding between the parties.! 
It is, therefore, not open to the appellant to contend, that the right of Jai Singh as 
the adopted son to the Jagir had to be decided otherwise than in accordance with 
the personal law of Sabhal Singh. It is undisputed that according to the personal 
law applicable to Sabhal Singh, Jai Singh could have been adopted by Hm.

M. M. Tewari, Senior Advocate (D. D. Verma and Ganpat Rat,- Advocates 
with him), for Appellant.

A. K. Sen, Senior Advocate (S. M. Jain, and B. P. Maheshwari, Advocates with 
him),-for Respondent No. i.

K. B. Mehta, Advocate, for Respondent No. 2, The State.of Rajasthan.
• G. R. ----------- Appeal dismissed.

T. Venkatadri, J. K.M. Rajaram v. Chinnadurai.
27th April, 1967. W.P.No. 3765 of 1965.
Madras Panchayats Act (XXXV of 1958), section 25 (2) (c)—Disqualification of 

candidates—Interested in a subsisting contract with the Panchayat —-Lease of a thope belonging 
to panchayat—Lease executed—If a disqualification.

Once the petitioner has taken out a lease of the Thope belonging to the 
Panchayat and once the lease has been executed there remains nothing to be done 
by the petitioner to the Panchayat and he is only required to enjoy the usufruct 
of the lease-hold property during the period of the lease. The petitioner is not supply
ing any goods to the Panchayat. Therefore the petitioner cannot be disqualified 
for election as a member of Panchayat on the ground that he was a lessee 'of a 
cocoanut thope belonging to the Panchayat on the date of the nomination and 
thus interested in a subsisting contract made with the Panchayat.

P. R. Gokulakrishnan, for Petitioner. ,
G. Ramaswami, for ' first Respondent.
V.S. ----- ------ Petition allowed.
T. Ramaprasada Rao, J. N. Arunachalaxn v.Lt. Col. V, Srinisvasan.

23rd June, 1967. G.R.P. No. 1906 of 1966.
Madras Buildings (Lease and Rent Control) Act (XVIII of i960), section 25 and rule 

18 (3) and Citil Procedure Code (V of 1908) section 15—Petition by landlord dismissed for 
default—Order of Rent Controller setting aside dismissed—Revision against order under section 
115, maintainable—-Order setting aside dismissal for default—Mon-speaking 'order—Liable 
to be interfered with—Application to set aside ex-parte order—Affidavit in_ support f ilea by 
Counsel for the applicant—Propriety—Practice.

A revision petition can be entertained by the High Court under section 115 
of the Civil Procedure Code against the order of the Rent Controller passed under 
section 18 (3) of the Rules setting aside ah order dismissing the petition for default.
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Wherein order of the.Rent Controller is non-speaking, and it does not state 
whether sufficient cause has been shown by the landlord for his absence and the 
whether the Controller was satisfied with the cause shown the orders of the Rent 
Controller setting aside the dismissal is liable to be interfered with under 
section 115 of the Code.

An application to set aside an order of dismissal for default can be supported 
by an affidavit filed by the Counsel for the aggrieved party.

G. N. Chari for Petitioner. .
R. C. Rajappa for Respondent.
V.S. ----------- Petition allowed.
P. Ramakrishnan, J. The Associated Equipment Services

tk July, 1967. by partner, K. P. Subramaniam v. State of Madras.
W.P.Nos. 1734, 1770 & 1771 of 1964.

Land Acquisition Act (I of 1894)) sections 4, 6 and $-A—'Notification—Declaration for 
the future needs of Education Department of Government—•Validity—Individual notices for 
section 5-A enquiry—No obligation cast—Public purpose—Facts and circumstances—It 
should be confined to .the recitals in the Notification.

There is no warrant for the view that at any given time the land acquired under 
the Land Acquisition .Act, both as regards the identity as well as the extent, should 
correspond to a need which can be proved to be immediate. It will be open to the 
Government to visualize the growing need which exists at the time of the acquisition 

■ and to provide for the acquisition of lands of adequate area for the purpose of meeting 
such a growing need. Therefore, the notifications under the Act, stating that the 
lands are required for the future needs of the Technical Education Department of 
the Government would be valid.

The question whether there is a public purpose or not does not fall to be consi
dered merely upon the recitals of the particular notification impugned, but, must be 
gathered from the facts and circumstances before the Court.

The statute does not prescribe as an obligatory direction that notice should be 
given for the section's (A) enquiry to particular persons individually.

S. V. Jayaraman, for Petitioner.
Assistant Government Pleader for the Government Pleader on behalf o£ 

Respondent. ■
y g. -------- —■ Petition dismissed.
P. Ramakrishnan, J. • Sadasiva Nainar v. The Special
sat December, 1967. Tahsiladar for Land Acquisition

W.P.No. 2314 of 1965.
Land Acquisition Act (lof 1894), sections 5-A, 17 {4)—Urgency provisions—Notification 

dispensing w.ith—Acqusition for providing house sites for Harijans—Initiation of proceedings 
five years prior to section 4 (1) Notification—Health of Harijans affected by congestion—Not 
but forward in the first instance but belatedly—Invoking urgency provisions—Not justified— 
Writ.

The proceedings for acquisition were initiated about five years prior to the sec
tion 4 (1) notification and at the time of the commencement of the proceedings, the 
■Special Tashildar had made a report that in the existing Harijan colony a number of 
families had no proper houses and that additional house sites were required to relieve 
the congestion. The record clearly showed that a reference to the health of the 
Harijans being'affected by the congestion was made at a late stage when at all the 
anterior periods for nearly five years it was not considered that the matter was 
of such an urgency as would not brook the delay of a few months for the enquiry
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under section 5-A. The resort to urgency provision was wholly unjustified and 
was based upon no valid reasons whatsoever. Hence the proceedings' are liable to 
be quashed.

jV. Armachalam, for Petitioner.
S. T. Ramalirtgam for the Government Pleader, for Respondent.
V.S. ------------ Petition allowed.
P. S. Kailasam, J. T. Rama Rao v. Divisional Superinten-
8th January, 1968. dent, Divisional Office, Personnel

Branch, Southern Railway 
W.P.No. 3686 of 1967.

Indian Railway Establishment Code, rule 2046 (h)—Retirement of a railway servant on 
■attaining fifty years—In the public interest—Subjective satisfaction of authority—Order con
taining no express words from which 0. stigma can be infirred—Constitution, of India (1950), 
Article 311—Applicablity. ’

Under rule 2046 {h), of the Indian Railway Establishment Code a Railway 
servant can be retired, if, in the opinion of the authority, it is in the public interest 
to do so, by giving him not less than three months’ notice. The satisfaction of the 
authority as to whether a person should be retired in the public interest or not is 
subjective and the decision of the authority cannot be questioned.

The order of retirement of an employee can be sustained if prima facie the order 
does not contain express words from which a stigma can be inferred. If. there are 
words which throw any stigma then the order of retirement would amount to 
removal within the meaning of Article 311 of the Constitution. In the instant case, 
the order did not disclose any reason at all. The validity of the order cannot be 
questioned.

G. K. Dkamodhara Rao and K. A. Tkanickackalam, for Petitioner.
B. T. Seshadri for Respondent.

Petition dismissed.
P. N. Rangaswamy. v. 

Commissioner, Coimbatore 
Municiaplity. 

W.P.Nos. 1331 and 1990 of 1964.
' District Municipalities Act (F of 1920) and Personal Conduct of Officers and Servants 
of Municipal Councils Rules, rule 14— Officer or servant of Municipal Council — Taking part in 
politics—Disciplinary action—Rule not violative of Article 19 of the Constitution—Rule 
designed in the interests of an efficient public service.

Rule 14 of the Personal Conduct of Officers and Servants of Municipal Councils 
Rules, is designed in the interests of discipline and good Government-, on the assump
tion that active participation of municipal servants in-politics in-any of the specific 
ways mentioned therein, will not be conducive to discipline or to the efficient conduct 
of the administration, and the rule cannot be struck down as, unconstitutional as 
infringing any of the freedoms guaranteed in Article 19 of the Constitution Taking 
active part in politics as specified in rule 14, like taking part in, subscribing in aid 

.of or assisting in any way, any political movement in India, must be viewed as an 
objectionable conduct on the part of a municipal servant harmful to good disciplihe 

-and efficiency of service, and should not be confused with the several freedoms men
tioned in Article 19 of the Constitution.

K. V. Sankaran, for Petitioner.
Government Pleader and K. Alagiristvami on behalf of Respondents.

! 1 Petition dismissed.

V.S.
P. Ramakrishnan, J, 

6th March, 1968.



[Supreme douRr]. 
M. Hidayaiullah; 
V. Bhargava and

Secretary Madras Gymkhana Employee^ 
Union v. Management of the Gymkhana

G. A- Vaidialingam, JJ.. /X|> V UtUlCU’tftgUiM’) ^

3rd October, 1967.
Club.

C.A. No, Sya of 1966.
Industrial Disputes Act (XIV of 1947)—Whether a club is an Industry—Industrial 

Dispute and Trade Dispute.
Where an activity is to be considered as an industry, it must not be casual but 

must be distinctly systematic. The work for which labour of workmen is required, 
must be productive and the workmen must be following an employment, calling 
of industrial avocation. The salient fact in this context is that the workmen are 
not their own masters butrender service at the behest of masters. This follows from 
the second part of the definition of industry.- Then again when private individuals 
are the employers, the industry is run with capital and with aview to profits. 
These two circumstances may not.exist when Government or a local authority enter 
upon business, trade manufacture or an undertaking analogous to trade.

The labour force includes not only manual or technical workmen but also 
those whose services are necessary or considered ancillary to the productive labour 
of others but does not include any one who, in an industrial sense, will be regarded 
by reason of his employment or duties, as ranged on the side of the employers. Such 
are persons working in a managerial capacity or highly paid supervisors.

The whole parapharnalia of settlement, conciliation, arbitration (voluntary 
as well as compulsory) agreements, awards etc. shows that human labour has-value 
beyond what the wages represent and therefore is entitled to corresponding rights 
in an. industry and-employers must give them their due. Industry is the nexus 
between employers and employees and it is this nexus which brings two distinct 
bodies together to produce a result.. We do not think that the test that the workmen 
must not share in the product of their labours adopted in one case can be regarded 
as universal. There may be occasions when the workmen may receive a share of 
the produce either as part of their wages, or as bonus or as a benefit.

It is said that the case of the club is indistinguishable from the Hospital case. 
Thut case is one which may be said to be on the verge. There are reasons to think 
that it took the extreme view of an . industry. We need not pause to consider the 
Hospital case because the case of a member’s club is beyond even the confines esta
blished by that case. In our judgment the' Madras Gymkhana Club being a 
members’ club is not an industry and the Tribunal was right in so declaring.

B. R. Dolia, F. C. Agrawala, Ckampat Rai, Tartar Singk Sari, Ambrisk Kumar. 
and P. C. Agrawala, for Appellant. ----- .

H.R. Gokkale, Senior Advocate, (M.R. Narayanaspuamy-Iyer and R. Ganapathy 
Iyer, Advocates,with him), for Respondent.
- - G.R. ———1— Appeal dismissed.

[Supreme Court].
J. G. Shah and Shrimant Sardar Ghandrojirao Angre v,

J. M. Shelat, JJ. State of Madhya Pradesh.
^th-October,-1967. ......................................... C.A. No. 98 of 1965.
Madhya Bharath Abolition ofjagirs Act {XXVIII of 1951)—Meaning of ‘ Grove'3 

under section 5 (b) (iv)—Agra Tenancy Act {III of 1926)—U. P. Tenancy Act {XVII of 
1939). . ■

It would seem that the word' “grove” conveys compactness or at any 
rate substantial compactness to be recognised as a unit by itself which must 
consist of a group of trees in sufficient number to preclude the land on which they 
stand from being primarily used for a purpose, such as cultivation, other than as 
a grove land. The language of section 5 (I) {iv) does not require however that the

M—NRC
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trees heed be fruit bearing trees nor does It require that they shpuld have been planted 
..by human labour or agency. But they must be sufficient in number-and so stand
ing in'a group as to give them the character of a grove and to retain that character 
the trees would or'when fully grown preclude the land on which they stand from 

■being primarily used for a purpose other than that of a-grove land. Cultivation 
.of a patch here and a patch there would have no significance to deprive it of its 
character as a-groye. ■ Therefore', trees standing in a file on the road side intended 
to furnish shade to the road would not fulfil the requirement of a grove even' as 
understood in ordinary parlance.-

■ Counsel, however, contended that although the trees in question are situate on 
the road, sides along the said road there may at some places be a group or groups 
'of trees sufficiently large in number and closely standing together to preclude that 
particular area from being used for cultivation or for any other purpose. In that 
case, he .argued, there was nothing in sub-clause (in) to prevent such a cluster of 

.trees from being regarded as a grove. We think there is some force in this argument 
which requires consideration. Neither the revenue authorities nor the High Court 
approached the question from this point of view and no inquiry at any stage seems 
to have-been made whether there are at any place or places such group or groups 
of trees to constitute a grove or groves. All of them appear to have dismissed the 
appellants claim only because of the fact that the trees stand along the two sides of 
the road. It is possible that the road might have been constructed in this particular 
area because of a number of trees standing on both sides of it which would provide 
shade over it and form an avenue. In fairness to the appellant, we think it neces
sary that'he should have an opportunity to establish that at some place or places 
along the said road there are trees sufficient in number and proximity to constitute 
a grove or. groves.

' The appeal is allowed, the judgment and order of the High Court are set aside 
and the case is returned to the High Court to decide the writ petition in the light of 
'the observations herein above made after calling "for a finding from the Board of 
Revenue on the question'whether there are trees at any place or places along the 
said road sufficient in nftmber and proximity to constitute a grove or groves. The 
Board will give' an opportunity to the parties to adduce on the aforesaid question 
•such further evidence as they may think necessary. In the circumstances, there 
■will be no order as to costs,

A. K. Sen, Senior Advocate,' (B.'D. Gupta,' Advocate and Rameskwar Nath 
and Mahtnder Narain, Advocates ol Mjs. Rajinder Narain & Co. with him), for 
Appellant.

J. N. Shroff, Advocate, for Respondent. - .
G.R. ----------- Appeal allowed.

•' ■ {Supreme ’ Court] ..........
K. N. Wanckoo C. J. The Mysore S. R. T. Corpn. v.

• R.S. Bachawat, ........ Gopinath Gundachar.
V. Ramaswami, G. A. No. 1229 of 1967.
G. K. Mitter and 

V ic: S. Ihgde, Jjf.
■ Sth October, 1967.

'• 1 R0ad Transport Corporation Act (LXIVo/1950), sections 14,' 19 (1) (a), 19 (1) (b), 
19 (1). (c), 34, 35 (1) and 45 (2) (c)—Regulations'under section 45 (2) (c).
' ’ There is necessarily a time-lag between the formation of the Corporation and 
the framing of regulations under section 45 (2) (c) . During the_ intervening period, 
the Corporation must carry on the administration of its affairs withthe.help of officers 
and servants. In the absence of clear words, it is difficult.to impute to the legislature 
the intention in that tire Corporation would have no power to appoint officers and 
servants and fix the conditions-of service unless the regulations under section 45 (2) 
(c) are framed.
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There is no merit In the further contention that the General Manager had no 

power to issue the notice dated 21st July, 1964, in the absence of any resolution by 
the Corporation under section 12 (r) expressly authorising him to issue it. In 
the exercise of his general powers of management the General Manager had clearly 
the power to issue a notice .inviting applications from intending candidates. It is 
not alleged that he made any appointment pursuant -to the notice. The respondent 
also contended that he had, the right to be promoted to a class II junior post. But 
there is nothing on the record to show that he has any vested right of promotion 
to the post. Civil Miscellaneous Petition No. 3032 of 1967 filed by the Respon
dent asking, for liberty to adduce additional evidence and to raise new conten
tions is dismissed.

In the order dated 17th August, 1967, granting Special Leave to the appellant, 
the Court directed that the appellant must pay the cost of the respondent in any 
event. In the result, the appeal is allowed, the order of the High Court is set side 
and the writ petition is dismissed. The appellant shall pay the, costs of the appeal 
to the respondent pursuant to the order dated 17th August, 1967.

Mrs. Shyamala Pappu and Vineet Kumar, Advocates, for Appellant,
R. B. Datar afid S. N. Prasad, Advocates, for Respondent.
G.R, ----------- Appeal allowed.

[Supreme Court.]
J.M. Shelat and National Engineering Industries Ltd. v,
V. Bhargava, JJ. Its Workmen,
6th October, 1967. C.As. Nos. 356 and 357 of 1966.
Industrial Disputes Act [XIV of 1947) under section 10 (1) (d)—Distribution of 

Bonus—-Full Bench Formula.
It is true that the Full Bench formula provided for payment of net interest at 

6 per cent, per annum on paid up capital, but-as pointed out in the Associated Cement 
■Co’s case, (1959) S.G.R. 925 : A.I.R. 1959 S.G. 967, and subsequent decisions 
of the Tribunals, the rate of 6 per cent, interest is not to be regarded as something 
inflexible. In awarding interest on paid up capital and also on working capital the 
proper approachis that the industry is entitled to a reasonable return on investments 
made in establishing and running concerns at its risk. At the same time the claim 
for bonus is no longer treated as an ex gratia ■ payment. It is recognised on the 
consideration that labour is entitled to claim a share in the trading profits of the 
industry as it partially contributes to the same. Since the industry and labour both 
contribute to the ultimate trading profits both are entitled to a reasonable share. 
While awarding interest if the Tribunal were to find that if it were to'grant 6 per cent, 
interest on paid up capital, nothing or no appreciable amount would be left for 
bonus, it can adjust the rate of interest so as to accommodate reasonably the claim 
for bonus and thus meet the demands of both as reasonably .as possible. If the 
Tribunal were to award interest at a rate lower than 6 per cent-, after considering all 
the relevant facts we do not think that the employer can legitimately claim that it has 
erred in doing so. If the Tribunal has exercised its discretion after consideration of 
all the relevant facts this Court would not ordinarily interfere with such exercise of 
its discretion.

These were all the contentions raised by Counsel for the Company in the 
Company’s appeal. To the extent that we accept as hereinabove the Company’s 
contentions, Annexure. A to the award, will have to be modified. These modifications 
are shown in the charts hereto annexed and collectively marked ‘A’.

The claim for bonus was raised for the first time by the Union’s resolution of 
24th July, 1959, that is, more than 18 months after closure of accounts. The claim 
for 1956-57 was thus clearly belated and the Tribunal was right in refusing to 
.compel the Company to reopen its accounts and fo readjust appropriations made 
jong before fire demand was raised. It ha»to be remembered that a claim for bonus
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Is not one for deferred wages. Its recognition in Industrial^ adjudication is based on 
the desirability of a balance of adjustments of the different interests concerned in me 
industrial structure of a country in order to promote harmony amongst them on an 
ethical and economic foundation. Industrial adjudication therefore is bound to take 
into consideration delay and laches before it calls Upon the_ other side to reopen 
its accounts closed long ago. We do not think that the Tribunal was in any error 
in rejecting the claim on the ground of laches. The principle that laches are. aa o 
such a claim has long been accepted in a series of decisions both by the Tribunals ana 
by this Court,

The Charts showing calculations of available surplus for the three bonus years 
show that in all these years no surplus remains available for distribution of bonus 
after making provision for rehabilitation. As a result-, the appeal by the Company 
must be allowed and the direction made by the Tribunal for payment of bonus for 
these three years has to be set aside. In the circumstances of this case, the par es 
will bear their own costs. . The appeal.by the Union is dismissed. There.will be 
no order as to costs. ■ '

Wren De,-Additional Solicitor General of India (Sobhag Mai Jain and B. P. 
Maheshwari, Advocates, with him),.for Appellant (In C.A. No. 356 of 1966 and 
Respondents in C. A. No. 357 of 196o.)

M. K. Ramamurthi, Mrs. Shyamala Pappu and Vineet Kumar Advocates for 
Appellants (In C.A. No. 357of 1966) and Respondents (In.G.A. No: 356 of 1966).

G R - . . Appeal dismissed.

rSupREte; Court.] 
V. Bhargava and . 

C.A. Vaidialingam, JJ. 
6th October, 1967.

■M/s4 Braithwaite & Co..(India) Ltd. v.
The E. S. I. Corporation, 

C.A. No. 1056 of 1966.

Employees State Insurance Act (XXXIV of 1948), section 2 (22)—Definition off Wages’ 
—Whether c Inant5 paid to workman under the Inam Scheme comes under. the definition of 
qf wages—Explanation to Article 286 (1) of the Constitution.

pt appears that the High Court committed an error m applying the legal 
fiction, which was meant for sections 40 and 41 of the Act only, and, extending it to 
the definition of wages, when dealing with the question of payment in the nature of 
Inam under the Scheme started by the appellant. The fiction in the Explanation 
was a very limited one and it only laid down that wages were tc be deemed to include 
payment to an employee in respect of any period of authorised leave, lock-out or 
legal strike'. It did not lay down that other payments made to an employee under 
other circumstances were also to be deemed to be wages. A legal fiction is adopted 
In law for a limited and definite purpose only and there is no justification for extend
ing it beyond the purpose for which the Legislature adopted it.. , In the Bengal 
Immunities Co., Ltd. v. State of Bihar and others, (1955) 2 S.G.R. 603 at p. 646 : (1955) 
2MLT (S.G.) 168 : (1955) S.G.J. 672 ■; A.I.R. 1955 S.G. 661, this Court, dealing 
with the explanation to Article 286 (1) of the Constitution, as it existed before 11th 
September, 1956, held :—■

“Whichever view is taken of the Explanation, if should be limited to the pur
pose the Constitution makers had, in view when they incorporated it in clause 1. 
It is quite obvious that it created a legal fiction. Legal fictions are created, only 
for some definite purpose.”
Applying the same principle, we have to hold that the Explanation to section I I 
is not to be utilised for interpreting the general definition of “wages” given m sectioq 
2 (22) of the Act and is to be .taken into account only when the word wages 
requires interpretation for purpose of sections 40 and 41 of the Act. It cannot 
therefore, be held that remuneration payable under a scheme is to be covered b y 
the word “ wages ? \ if the terms of contract of employment are taken to have been
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fulfilled. What is really required by the definition Is that the terms of the contract 
of employment must actually be fulfilled. It is, therefore, not correct to hold that 
because payments made to an employee for no service rendered during the period 
of lock-out, or during the period of legal strike, would be wages, Inam paid under the 
scheme must also be deemed to be wages.

This Court in Balasubrahmanya Rajaram v. B. C. Patil and olhirs, (1958) S.G .R- 
1504 at p. 1508: (1958) 2 M.LJ. (S.G.) 121 : (1958) 2 An.W.R. (S.G.) 121 : 
(1958) S.G.J. 851 : A.I.R. 1958 S.G. 518, had to interpret the meaning of word 
“ wages ” as defined in the Payment of Wages Act, where also wages were defined 
as remuneration which would be payable if the terms of the Contract of employment 
express or implied, were fulfilled.

A. jV. Sinka and D. JV. Gupta, Advocates, for Appellant.
R. N. Sachthey and S: P. Nayar, Advocates, for" Respondent.
G.R. —.— ------- Appeal allowed.

■ [Supreme Court.]
J.C. Shah, S.M. Sikri and Sita Ram o.

J. M. Shelat, JJ. Radha Bai.
16th October, 1967. - G.A. Nov 961 of 1964.
Hindu Lavo—Maxim “In pari delicto, portiorest conditio defendentis ”.

- It is settled law that “ where the parties are not in pari delicto, the less guilty 
party may be able to recover money paid, or property transferred, under the contract. 
This possibility may arise in three situations.

■ First, the contract may be of a kind made illegal by statute in. the interests of a 
particular class of persons of whom the plaintiffs is one.

Secondly, the plaintiff must have been induced to enter into the contract by 
fraud or strong pressure. ■

Thirdly, there is some authority for the view that a person who is under a fidu
ciary duty to the plaintiff will not be allowed to retain property, or to refuse to 
account for moneys received, on the ground that the property or the moneys have 
come into his hands as the proceeds of an illegal transaction. “ See Anson’s ‘ Princi
ples of the English Law of Contract ’ page 346. It was the plaintiff’s case that it was 
atthe persuasion of Lachhmi Narain that the jewellery was entrusted, to him. Again 
on the plaintiff’s case Lachhmi Narain was under a fiduciary duty to tire plaintiff 
and he could hot withhold'the property entrusted to him on the plea that it was 
delivered with fire object of defeating the claim of a third party.

A Hindu son governed by the Mitakshara law is liable to pay the debts of his 
father even if they are not incurred for purposes of legal necessity 'or for benefit to 
the estate, provided the debts are not avyavahtrika or illegal. But there is nonvi- 
dence that the appellant is sought to be rendered liable for a debt which is avya- 
vaharika or illegal. In raising his contention Counsel assumes that Lachhmi Narain 
had misappropriated the jewellery entrusted to him, but for that there is no support. 
Granting that the appellant was, after the death of Lachhmi Narain, unable to 
trace the jewellery entrusted by the plaintiff, it cannot be inferred that the jewellery 
was misappropriated by Lachhmi Narain. The burden of proving that there was a 
debt and that the debt was-avyavaharika or illegal lay upon the-appellant. There 
is no evidence to prove that the debt was avyavaharika or illegal.

■ Case considered : L.R, 61 I.A. 350.
J. P. Goyal and Sobhag Mai Jain, Advocates, for Appellant.
Dr. W. S. Barlingay, Senior' Advocate,' (A. • G. Ratnaparkhi, Advocate, with 

him), for Respondent No. 1.
, ’——vu—. . Appeal dismissed-.
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[Supreme Court.]
K.M. Wanchoo, C.J., R.S. Bachawat, Alok Kumar Roy v.

V. Ramaswami, G.K. Milter and Dr. S.N. Sharma.
K.S.Hegde, JJ. C.A.No. 1028 of 1967.

19tk October, 1967.
High Courts—Can a Judge dispose of a petition outside the seat of the High Court— 

Where a Judge holds a temporary commission of enquiry—Judicial decorum.
Where a Judge heads temporary Commissions of Enquiry under the Commis

sion of Enquiry Act, he remains a part of the High Court and is entitled to sit and 
act as a Judge of the High Gcurt whenever he thinks fit. The appointment of a 
Judge as Commission of Enquiry does not deprive him of the rights- and privileges 
of a Judge of the High Court, Whenever he finds time to attend to his duties as a 
Judge of the High Court while acting as a Commission of Enquiry, he can do so.

It is necessary to emphasise that judicial decorum has to be maintained at all 
times and even where criticism is justified it must be in language of utmost restraint, 
keeping always in view that the person making the comment is also fallible. 
Remarks such as these made by the learned Chief Justice make a sorry reading and 
bring the High Court over which he presides into disrepute. Even when there 
is justification for criticism, the language should be dignified and restrained. But 
in this case we do not see any justification at all for such remarks.

We therefore allow the appeal and set aside the order of the High Court dis
missing the writ petition and send it back to the High Court with the direction that 
the High Court should reconsider whether the petition should be admitted, taking 
it as represented on the day it reached Gauhati, and if so it should be set down for 
hearing in due course. In the circumstances we make no order as to costs.

Case considered ; (1966) 1 S.C.R. 974 : A.I.R. 1966 S.G. 707.
Sarjoo Prasad, Senior Advocate (Barthakur and R. Gopalakrishnan, Advocates, 

with him), for Appellant.
C. K. Daphtary, Attorney-General for India, (Maunit Lai, Advocate, with him), 

for Respondents.
G.R, —'—•—— Appeal allowed.

. [Supreme Court.]
J.C. Shah, S.M. Sihri and |The Naihati Jute Mills Go. Ltd. v.

J. M. Shelat, JJ. Khyaliram Jagannath.
19th October, 1967. C.A.No. 44 cf 1965.

Arbitration Tribunal— Sections 32, 56, Indian Contract Act—Principle of frustration 
of the Contract.

In Ganga Saranv. Ram Charan, (1952) S.C.R. 36 • (1951) S.G.J. 799 : A.I.R. 1952 
S.G. 9, this Court emphasised that so far as the Courts in this country are concerned 
they must look primarily to the law as embodied in sections 32 and 56 of the Contract 
Act. In' Salyabrata Ghose v. Mugneeram, (1954) S.C.R. 310 : (1954) 1 M.L.J. 11 : 
(1954) S.G.J. 1 ; A.I.R. 1954 S.G. 44, also, Mukherjea J., (as he then was) stated 
that section 56 laid down a rule of positive law and-did not leave the matter to be 
determined according to the intention of the parties. Since under the Contract 
Act a promise may be express or implied, in cases where the Court gathers as a 
matter of construction that the contract itself contains impliedly or expressly a 
term according to which it would stand discharged on the happening of certain 
circumstances the dissolution of tlje contract would take place under the terms of the. 
contract itself and such cases would be outside the purview of section 56, Although 
in English law such cases would be treated as cases of frustration, in India they 
would be dealt with under section 32- In a majority of cases, however, the doctrine



6f frustration is applied not on the ground that the parties themselves agreed, to an 
implied-term which operated to release them from performance of the contract. 
The Court can grant relief on the ground of subsequent imposibility when it finds 
that the whole purpose or the basis of the contract was frustrated by the intrusion 
or occurrence of an unexpected event or change of circumstances which was not 
contemplated by the parties at the date of the contract. There would in such a case 
be no question of finding out an implied term agreed to by the parties embodying 
provision for discharge because the parties did not think about the matter at all nor 
could possibly have any intention regarding it. When such an event or change of 
circumstances which is so fundamental as to be regarded by law as striking at the 
root of the contract as a whole occurs it is the Court which can pronounce the con
tract to be frustrated and at an end. This is really a positive rule enacted in section 
56-which governs such situations.

In the view that the said contract cannot be said to be or to have been void and 
that in any event the stipulation as to obtaining the import licence was absolute, 
the question that arbitration clause perished along with the contract and consequent
ly the arbitrators had no jurisdiction cannot arise. But assuming that the appellant 
had established frustration even then it would not be as if the contract was ab initio 
void and therefore not in existence. In cases of frustration it is the performance of 
the contract which comes to an end but the contract would still be in existence for 
purposes such as the resolution of disputes arising under or in connection with it. The 
question as to whether the contract became impossible of performance and was dis
charged under the doctrine of frustration would still have to be decided under the 
arbitration clause which operates in respect of such purposes. (Union of India v. 
Kiskorilal, (1960) 1 S.G.R. 493 at page 514 : (1960) S.C.J. 1101 ; A.I.R. 1959 S.G, 
1362. • ’ •

B. Sen, Senior Advocate [B. P. Mahsskwari and R, K. Choudknri, Advocates} 
with him), for Appellant.

Jliren De} Additional Solicitor General of India, (D. JV. Mukkerjee, Advocate, 
with him), for Respondent.

q rj , - - - Appeal dismissed.

[Supreme Court.] 
K.N.- Wanchoo, C.J., 

R.S. BachoWat,
V. Ramaswami, 

G.K. Milter and 
K. S. Hegde, Jf- 

20th October, 1967.

S. Azeez Basha etc. v. 
Union of India etc. 

W.Ps. Nos. 84, 174, 188, 
241 and 242 of 1966.

Aligarh Muslim University (Amendment) Act {LXII of 1951) referred to as 1951 Act— 
Alipark Muslim University Amendment Act {XIX of 1965) refers to as 1965 Act—Articles 
14 19 -23, 26, 29: 30 and 31 of the^Cor. dilution—Aligarh Muslim University Act {XLI 
o/1920) referred to as 1920 Act —Meaning of (.Educational Institutions).

It was the Central Legislature which brought into existence the Aligarh 
University and must be held to have established it. It would not be possible for 
the Muslim Minority to establish a university of the kind whose degrees were bound 
to be recognised by Government and therefore it must be held that the Aligarh 
University was brought into existence by the Central Legislature and the Government 
of India. Article 30 (I), which protects educational institutions brought into exis- 
tence and administered by a minority, cannot help the petitioners and any amend
ment of the 1920 Act would not be ultra vires Article 30 (I) of the Constitution. 
Any amendment of the 1920 Act by which it was established, would be within the 
legislative power of Parliament subject of course to The provisions of the Constitution. 
The Aligarh University not having been established by the Muslim Minority, no 
amendment of die Act can be struck d own «as unconstitutional under Article 30 (1),



ISTor do we.think that the provisions of the Act can bear out lie contention that 
it was the Muslim Minority which was administering the Aligarh University, after it 
was brought into existence.

It is not necessary to go into all the implications of the word " maintain it is 
enough for present purposes to say that the right to maintain institutions for religious 
and charitable purposes w-ould include the right to administer them. But the right 
under clause (a) ofArticle 26 will only arise' where the institution is established by a 
religious denomination and it is in that event only that it .can claim to maintain it. 
As we have already held, the Aligarh-University was not established by the Muslim 
Minority and therefore no question arises of its right to maintain it within the mean
ing of clause (a) of Article 26.

In the circumstances, it cannot be said that the 1965 Act deprived the Aligarh 
University of. the property vested ir it. As for the Muslim Minority they had 
already.given up the property when the Aligarh University was brought into exis
tence by the 1920 Act and that property was vested by the Actin the Aligarh Univer
sity.. The Muslim Minority cannot now after the Constitution came into force on 
26th January, 1950, lay claim to that property which was vested in the Aligarh 
University by the 1920 Act and say that the 1965 Act merely because it made some 
change in the constitution of the Court of the Aligarh University deprived the Muslim 
Minority of the property, for the simple reason that the property was not vested in 
the Muslim Minority at any time after the 1920 Act came into force. The argument 
that there'has been breach of Article 31 (1) has therefore no force,

- Gases considered : (1959) S.G.R. 995 ; (1962) 1 S.C.R. 383 ; (1951) 1 All 
E.R. 559. •- ■ --

M. R. M. Abdul Karim, K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocates, 
for Petitioners. (In W.P. No. 84 of. 1966).

Dr. B. K. Bhattacharya, Senior Advocate, IM. I. Khowaja, Advocate, with him) ■ 
for Petitioners tin W.P. No. 174 of 1966).

Danial A. Latifi, Senior Advocate (M. I. Khowaja, Advocate, with him), for 
Petitioners fin W.P. No. 188 of 1966).

jf. L. Gauba, Senior Advocate (S. Shaukal Hussain, Advocate, with him), for 
Petitioners (In W.P- No. 241 of 1966).
■ " S. ShauEat Hussain, Advocate, for Petitioners (In W.P. No. 242 of 1966).

C. K. Daphtary, Attorney General for India and K. S. Bindra, Senior Advocate, 
IR.-H. Dkebar, Advocate and S. P. Nayyar, Advocate forR.N. Sachthey, Advocate, 
with them), for Respondent (In W.Ps. Nos. 84,174and 241 of 1966) and Respondents 
Nos. 1 and 3 (In W.P. No. 188 of 1966).

. -C.-K- Daphtary, Attorney General fot; India, {Miss Lily Thomas arid P. C. Kapur, 
Advocates,- and-J?. H. Dkebar, Advo.cate for R.J\r. Sachthey, Advocate, with him) for, 
Respondent (In W.P. No. 242 of 1966). , ,

G.R. ■ ■ - Petitions dismissed-

oo
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[Supreme Court.]
J.C. Shah, S.M. Sikri and Calcutta Credit Corporation Ltd. v.

J.M. Shelat,JJ. Happy Homes (P.) Ltd.
23rd October, 1967. G.A. No, 71 of 1965.

West Bengal Premises Rent Control (Temporary Provisions) Act {XVII of 1950)—• 
Transfer of Property Act (IV of 1882), sections 111 and 113.

The contention that in order to determine a tenancy under the Transfer of 
Property Act at the instance of a tenant, there must be actual delivery of possession 
before the tenancy is effectively determined, cannot be accepted. It is contrary to 
the plain terms of section 111 (h) - of the Transfer of Property Act. Therefore by 
virtue of the notice dated 12th August, 1953, and acceptance thereof by the landlord, 
the tenancy of Allen Berry was determined at 3-30 p.m. on 31st August, 1953. It is 
unnecessary in that view to consider whether the notice dated 20th February, 1954 
requiring Allen Berry to vacate and deliver possession of the premises to the Land
lord on expiry of 31st March, 1954, was.a valid notice.

Sub-section (1) of section 13 is not directly concerned here. That sub-section 
only deals with sub-letting by a tenant inferior to “ the tenant of the first degree ”. 
In the present case, Allen Berry were direct tenants from the landlord and initially 
were “ tenants of the first degree ”. Sub-section (2) deals with cases of sub-letting 
by tenants of the first degree or by a tenant inferior to the tenant of the first degree 
as defined in the Explanation to sub-section (I), and such sub-lease is binding on the 
landlord of such last mentioned tenant. It is provided thereby that if the tenancy 
of such tenant is lawfully determined otherwise than for personal occupation, the 
sub-lessee will be deemed to be a tenant in respect of such premises or part thereof 
and will hold directly under the landlord or the tenant whose tenancy has been 
determined.

Considered in the light of the scheme and object of the Act, the expression 
tc tenant ” in clause (c) of section 12 (I) or in section 13 (2) must, in our judgment, 
mean a contractual tenant alone and not a statutory tenant. The definition in 
section 2 (’ll) of the expression “tenant ” includes a statutory tenant. But the 
definition does not apply if there is anything repugnant in the subject or context. 
A statutory tenant has no interest or estate in the premises occupied by him, and 
we are unable to hold that the Legislature without making an express provision to 
that effect intended to invest him with power to induct into the premises in his 
occupation a person who would be entitled to claim the'right and interest of a con
tractual tenant. If the view which has appealed to the High Court of Calcutta 
be accepted,- a statutory tenant whose right of occupation is determined by a notice 
to quit, because of conduct which entails forfeiture of the protection of the Act, 
may induct a sub-tenant so as to defeat the claim of the landlord, and presumably a 
tenant sued in ejectment may also exercise that privilege, for the right if granted 
would ensure till a decree in ejectment is passed. The Legislature has not made 
any such express provision, and no provision to the effect which makes the right of 
the landlord conferred by the Act to obtain a decree in ejectment against his tenant 
wholly illusory may be implied.

L.R. (1867 €8 L.R. 3 Ex. Gases 303 ; (1964) 4 S.G.R. 892 ; (1954) 1 All 
E.R. 874; (.1965) 3 S.G.R. 329 ; A.I.R. 1961 Gal. 505. considered;

T. P. Dass, M. G. Poddar, V. X. Poddar, H. K. Puri and B. N. Kirpal, Advo
cates, for Appellants. • ■ -

A. M. Sinha and S. jV. Mukherjee, Advocates, for Respondent.

'Appeal allowed•

H— N.R.C.
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[Supreme Court.]
V. Bhargava and , Narayan Swami v-

C.A. Vaidialingam, JJ. State of Maharashtra.
26ih October, 1967. , Gr.A. No. 165 of 1967.
Feral Code [XLV o/1860), sections 195 and 196 read with section 34—Criminal 

Procedure Code {V of 1898), sections 342 and 479-21.
The legal position is quite clear, viz-, that the evidence, given by Dilwar, in 

the decoity case, cannot be used as evidence against the appellant, who had no 
opportunity to cross-examining Dilwar, in the said case ; and the statements of 
Dilwar, as co-accused, made under section 342 Criminal Procedure Code, in the 
present trial, cannot be used, against the appellant. We ate not certainly inclined 
to accept the contention of the learned Counsel, for the State, that these very serious 
illegalities, committed by the learned Sessions Judge, must be considered to have been 
approved, by the learned Judges of the High Court, when they dismissed the appeal, 
summarily. In fact, by dismissing the appeal summarily, the learned Judges of 
the High Court have omitted to note these serious illegalities, contained in the 
judgment of the learned Sessions Judge. As to whether there is other evidence, on 
record, which would justify the conclusion that the apj ellant has been rightly con
victed, is not a matter on which it is necessary fin us to embark upon, in this appeal. 
That is essential for the High Court, as a Court' of appeal, to investigate, and come 
to a conclusion, one way or the other.

The question as to whether the appellant has been given an opportunity, of 
being heard, under section 479-A, is again, not only in our opinion, an arguable 
point, but also a substantial and important one.

The discussion, contained above, will clearly show that the appeal, filed by the 
appellant, before the High Court of Bombay, was an arguable one, and it also raised 
substantial and important questions, for consideration at the hands of the High 
Court. The High Court was-not justified, in dismissing the appeal, filed by the 
appellant, summarily.

Therefore, the order of the High Court, dated 27th April, 1967, dismissing 
Criminal Appeal No. 74 of 1967, is set aside, and the said appeal is remanded to the 
High Court, for fresh disposal, in the light of the observations, contained in their 
judgment. Appeal is allowed, accordingly.

(1953) S.G.R. 809; (1964) 1 S.G.R. 237 ; (1955) S.G.R. 1177. considered.
W. S. Barlingay, Senior Advocate, {A. G. Ratnaparkhi, Advocate, with him); 

for Appellant.
H. R. Kbanna and S. P. Nayar, Advocates, for Respondent.

G.R. Appeal allowed, 
case Remanded.

[Supreme Court.]
J. C. Shah, S. M- Sikri, ahd ' The Divisional Forest Officer

J. M. Shelat, JJ. ' . Himachal Predesh v. Daut
20th October, 1967. G. A. No. 128 of 1965.
Himachal Pradesh Abolittion of Big Landed Estates and Land Reforms Act, 1953 {XV of 

I954section 11—Punjab Alienation of Land Act {XIII of 1900)—Meaning of words 
« Owner ’—>Transfer of Property Act {IV of 1882), section 8.

There can be no doubt that trees are capable of being transferred apart from 
land and if a person transfers trees or gives a right to a person to cut trees and remove 
them it cannot be said that he has transferred land. But the question there is 
whether under section 11 of the Act trees are included within the expression “ right, 
title and interest of the landowner in the land of the tenancy.” The expression
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“ right, title and interest of the land owner in the land” is wide enough to include 
trees standing on the land. It is clear that under section 8 of the Transfer of Property 
Act, unless a different intention is expressed or implied, transfer of land would 
include trees standing on it. Section 11 has to be construed, in the same manner.

If the contention of the learned Counsel were correct, even cultivable land 
which is expressly mentioned in section 84, (a) (i) would not vest in the tenant under 
section 11 of the Act. Section 11 is drafted very simply and under sub-section (6) 
the tenant becomes the owner of the landcomprised in the tenancy on and from the 
date of grant of the certificate, and it is expressly provided that the right, title and 
interest of the land owner in the said land shall determine. In the context the word 

owner” is very comprehensive indeed, and it .implies that all rights, title and 
interest of the landowner pass to the tenant. Further, it would, lead to utter 
Confusion if the contention of the learned Counsel is accepted. There would be 
interminable disputes as to the rights of the erstwhile land owners to go on,the lands 
of erstwhile tenants and cut trees or take the fruit. Moreover, under section 15 of 
the Act we would, following the same reasoning, have to hold that the trees or. the 
land of the landowner did not vest in the State. This could hardly have been the 
intention.

A.I.R. 1961 H.P. 32 ; A.I.R. 1942 Lah. 152 ; I.L.R. (1924) 5 Lah. 385 ; 
A.I.R. 1919 Punjab Rep. 237 cases considered,

Vikram Chand Mahajan and R. JV. Saehthsy, Advocates, for Appellants.
Rameshwar Math and Mahivder Marain, Advocates of Mjs. Rajihder Ndrain & 

Co., for Respondents.
G.R. ----------- Appeal dismissed.

[Supreme Court.]
' S. M. Sikri and Rai Bahadur Gar.ga Bishr.u Swaika v.

* J. M. Shelat, JJ. Calcutta Pinjrapole Society.
30th October, 1967. G. A. No. 136 of 1965.
Land Acquisition Act (/ of 1894), sections 4, 5-A, 6, 7—Mala fide plea—Amendment 

Act, XXXVIII of 1923-
The contention that it is imperative that the satisfaction must be expressed in 

the declaration or that otherwise the notification would not be in accord with 
section 6 is not correct.

The construction put on section 6 is supported by the decision in Ezra v. The 
Secretary of Slate (1903) I.L.R. 30 Gal. 36 at 81; where it was held that a notification 
under section 6 need not be in any particular form. The case went up to the 
Privy Council but it appears from the report of that case that these observations 
were not challenged or disputed before the Privy Council ir.LR. 32 I.A. 39. No 
statutory forms appear to be prescribed by the West Bangal Government for such a 
declaration either under the Act or the rules made thereunder though there are 
model forms framed presumably for the guidance only of the officers of the Acqui
sition Department. There being thus no statutory forms and section 6 not requiring 
the declaration to be made in any particular form, the mere fact that the notification 
dees not ex facie show the Governments satisfaction, assuming that the words “ it 
appears ” used in the notification do not mean satisfaction, would not render the 
notification invalid or not in conformity with section 6.

The fact that section 5-A inquiry was held, and objections were filed and heard, 
the fact that the Additional Collector had recommended the acquisition and had 
sent his report to that effect and the Government thereafter issued section 6 notifi
cation would in the obsen.ee of any evidence to the Contrary, show that the condition 
precedent as to satisfaction was fulfilled. We are therefore of the view that the 
High Court was in error when it held thaj section 6 notification was not in accord 
vvith that section and that proceedings taken thereafter were vitiated.
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As regards the question of mala fides, there is no justification for reopening the 

concurrent finding of the Trial Court and the Additional District Judge.
In the result, the appeal is allowed, the High Court’s Judgment and decree 

are set aside and tf e judgment and decree passed by the Trial Court and confirmed 
by die Additional District Judge dismissing the suit of the 1st respondent society 
are restored.

S. V. Gvpte, Senior Advocate (D. JV. Mukkerjes, Advocate, with him), for 
Appellants.

• , Bhciiacharya, Senior Advocate (M. K. Chose and P.K.Ghose, Advocates 
with him), for Respondent No. 1.

P. A. Chatterye, G. S. Ckatierjee and P. K. Bose, Advocates, for Respondent No. 2.
G R ----- ------ Suit dismissed.

-[Supreme Court.]
J. C. Shah,
S. M. Sikri and
J. M. Shelat, JJ.
31jt October, 1967.
Indore City Municipal Act {IV q/T909)—Madhya Bharat Municipalities Act, 1954 

—Repealing amongst others the Indore City Municipality Act, 1909—Right to levy House 
Tax.

Ordinarily the Municipal Corporation has to prepare a fresh assessment list 
every year. The legislature however has empowered by section 79, as other State 
Legislatures have similarly done in several Municipal Acts, to adopt the valuation 
and assessment contained in the assessment list prepared in an earlier year provided, 
however that it prepares a fresh list once in every 4 years. But sub-section 2 of 
section 79_ provides expressly that when such a previous list is adopted for a parti
cular official year it can be done subject to the provisions of sections 75 and 76.

In order to prevent such a result the legislature has provided by sub-section 2 
of section 79 that where a municipality adopts a previously prepared list for any 
subsequent year the provisions of sections 75 and 76 shall be applicable as if a new 
assessment list has been completed at the commencement of that particular official 
year. The word, “if” appearing in sub-section 2 of section 79 is obviously a 
mistake and must be read as “as if” because the word “if” standing by itself 
makes no sense at all. Section 79 therefore has to be construed to mean that though 
a municipality need not prepare a fresh assessment list every year and need prepare 
such list once in every 4 years and can adopt and earlier assessment list such an 
adopted list becomes the assessment list for that particular year as if it was a new 
list and to which sections 75 and 76 apply.

• ?^e re3U^ the foregoing discussion is that the appellant-Gorporation was 
entitled to adopt the assessment list prepared for the year 1952-53 for the two 
assessment years 1953-54 and 1954-55, under section 79 and therefore that list 
became the assessment list for each of the 2 years in question. That fact however- 
does not entitle the appellant-Gorporation to impose the house tax on the basis 
of the gross annual letting value as such imposition is inconsistent with section 73 
under which the annual letting value would be the gross annual letting value less 
10 per cent, statutory allowance.

Therefore, it was argued, both the annual letting value and the amount of 
tax shown in that list were conclusive evidence and could not be assailed. Counsel 
however forgets that even on the footing that the resolution passed by the Indore 
Municipality to levy the tax at 7 per cent, of the gross annual letting value and on 
the strength of which the list for 1952-53 was prepared was saved and was deemed 
to have bpen made under the 1954 Act it can be deemed to have been so made in 
eo far as it is consistent with the provisions of the Act. Therefore, to the extent

The Municipal Corporation, Ind ore v.
Rai Bahadur Seth Hiralal. 

G. A. No. 141 of 1965.
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that it is inconsistent with section 73 it is neither saved nor deemed to have been 
made under the Act and has to be adjusted in the light of the provisions of section 
73 (2). It follows that the appellant-Corporation was not entitled to demand the 
tax assessed on the gross- annual letting value. The High Court therefore was 
right in decreeing the suit and to order refund of the said excess amount against 
the appellant-Corporation.

B. P. Jkanjkaria and P. C.' Bhartari, Advocates, and J. B. Dadachanji and O.C. 
Mathur, Advocates of 'Mjs.jf. B. Dadackanji & Co., for Appellant.

Dr. W. S. Barlingay, Senior Advocate (F.G. Tambvekar and A. G. Rainaparkhi, 
Advocates with him), for Respondents Nos. 1, 2 and 4 to 7.

G.R. Appeal dismissed.

[Supreme Court.]
J.C. Shah, Shri Amolakchand v.

V. Ramasitami and Raghuveer Singh.
G.K. Mitter, JJ. C.A. No. 1352 of 1967.

2nd February, 1968.
Representation of the People Act [MLHI of 1960), sections 116 -A, 100, 33 (2), 36 (7)(b) 

—An elector proposing more than one candidate declaration of ones caste.
It is true that section 36 (6) as it stands at present enables a proposer to file 

more than one nomination paper in respect of the same candidate, but this sub
section has no bearing on the question presented for determination in the present 
appeal. It is manifest that there is ho express ban or prohibition under section 33 
or 36 of the present Act against an elector proposing more than one candidate for a 
single seat constituency. Mr. Gupte has not been able to point out anything in the 
context or language of other sections of the Act for leading to the necessary implica
tion that an elector cannot propose more than one candidate for a single seat consti
tuency on the other hand amendment to section 33 of the Act by the amendment 
Act XXVII of 1956 indicates that it was the intention of parliament that there 
should be ho ban on the number of nomination papers or the number of candidates 
to be proposed by an elector for a single seat constituency. On behalf of the appel
lant reference was made to page 133 of Schofield’s 'Parliamentary Elections 5 2nd 
Edition in which it is said that no person is permitted to sign more than one nomina
tion paper at the same election and if he does then his signatue is operative only in 
the case of the paper which is first delivered. But this statement is based on rule 
8 (2) of the Parliamentary Election Rules of the British Parliament. There is no 
such statutory provision made under the Act for Parliamentry Elections in India 
and the anology is not applicable.

Section 32 (2) of the Act imposes an obligation on the candidate in the reserved 
constituency to make declaration in the proper column but there is no direction 
in the statute with regard to General Constituency.

The mention of the case in one of the candidate in the nomination form was a 
clear superfluity because it is not necessary for the candidate to fill in the column 
when he was contesting in a General Constituency, but there is nothing either in the 
section or in the rules forbiding the candidate from mentioning ■ his caste. There is 
no violation of section 33 of the Act or breach of general directions continued in 
rule 4 and the nomination papers cannot be held to be invalid on this account.

S. V. Gupte, Senior Advocate with Rameshwar Math, Advocate of Mjs. R. M. & 
Co., for Appellant.

D.D. Verma and Ganpat- Rai,- Advocates, for Respondent.
G.R. —1—'■ • ■ Appeal dismissed.
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P.S. Kailasam, J. P.V. Srinivasan v.
21st March, 1967. The Prescribed

Judicial Authority (District Judge).
W.P.No. 2760 of 1966 and 

G.R.P.No. 2212 of 1968.
Madras District Municipalities Act {V of 1920), sections 50 (1) {hh), 331 (I)—Coun

cillor—Disqualification—Mon-payment of property tax and Water charges—Service of demand 
notice-for property tax—Merely throwing notice through the open window—Not proper service— 
Non-payment on such service—Not to entail disqualification—Payment of water charges within 
time after a general notice.

Under section 50(1) {hh) of the Act a councillor ceases to hold his office ifhe fails 
to pay arrears of any hind due by him to the municipality within three months after 
a bill or notice has been served upon him under the Act or where in the case of any 
arrear the Act does not require the service of any bill or notice, within three months 
after a notice requiring payment of the arrear has been duly served upon him by the 
executive authority.

The method of serving a notice is prescribed in section 331 (1) of the Act. It 
provides that when any notice is required to be served on any person by the Act, 
the service may be effected (a) by giving or tendering the said document to such 
person, or {b) if such person is not found, by leaving such d ocumen t at his last known 
place of abode or business or by giving or tendering the same to some adult member 
or servant of his family.

Where the house was found locked, merely throwing the demand notice (pro
perty tax) inside the house through an open window would, not constitute a valid, 
service of notice. Service of notice by leaving the notice at the last known place of 
abode could be effected only if the bill collector attempted to serve the notice on the 
person concerned and could not do so.

So far as the water charges are concerned the Act or the rules or the by-laws 
framed thereunder do not require any service of notice. In such a case section 50 
(1) {hh) provides that the arrears should be paid within three months.after a notice 
requiring payment of the arrears has been duly served upon the person by tire exe
cutive authority. Where there was issued a general notice calling upon the con
sumers to pay water charges and was paid within three months of such publication, 
no disqualification could be incurred within the scope of section 50 (1) {hh).

T. S. Subra'maniam, for Petitioner.
T. Selvaraj and G. Ramanujam. for Respondent.
V.S. Petition dismissed.

P. Ramakrishnan, J. Madurai Sugars Staff Union v,
zqth August, 1967. State of Madras.

W.P.No. 82 of 1965.
Industrial Disputes Act {XIV of 1947), section 10—Reference by State Government— 

Principles.
In making the reference under section (10) of the Industrial Disputes Act, the 

principles to be adopted by the Government may be classified as follows. The 
Government need not confine itself to the conciliation Officers report. 11 can go into 
other facts which came to its notice and which are relevant for the purpose. The 
Government can go into facts and find out whether zprima facie case for reference has 
been made out on the merits. Where there is a disputed question of fact, the 
Government cannot reach a final conclusion on those facts and it will be for the 
Labour Court to reach a conclusion. The Government should exercise its discretion 
bona fide in the matter of deciding whether to make a reference or not. When the 
Government declines to make a reference it is obliged to state its reasons ; but, it
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need not Record all the reasons in the sense that the reasons should be exhaustive. 
The reasons which are given should be relevant and should not be extraneous to 
the subject-matter. • If the Government makes a reference the Court cannot in a 
writ petition go into the question whether it acted properly in making the reference.

K. VenkatasubbarqjuJ for P. R. Gokttlakrishnan and K. Vezhauendan, for Petitioner. 
Assistant Government Pleader on behalf of the State.
5. M. Subramanian for R. Viswamthan, for Respondent No. 2
V.S, Petition dismissed

P. Ramakrishnan, J. P.N. Ganesan v. State of Madras.
31st August, 1967. W.P.No. 170 of 1965.

Land Acquisition Act \J of 1894), section 4 (1) 5 (A), 17—Acquisition of land for the 
purpose oj opening a path-way to the Harijan colony—Mo individual notice to owners of land 
obligatory under section 4 (1)—Existence of casuarina trees on the land—Still arable land—■ 
Urgency previsions edn be invoked—Absence of a regular path-way and difficulty of passage 
made out—Invoking urgency provision —Jurisdiction.

Individual notice to owners of land pioposed to be acquired of the notification 
under section 4 (1) of the Act is not obligatory. The existence of casuarina trees 
on the land would still bring the land under the classification of arable land for the 
purposes of section 17 (1) and section 17 (4) of the Act. The Government stated 
that the Harijan families living in the Harijan colony did not have the benefit of a 
regular path-way from their houses to the road and that there were only the ridges 
of the fields which could not be used at all during rainy seasons and at the time of 
the standing crops. The connected file also showed that Collector had reported 
after necessary enquiry, that Harijans were experiencing difficulties for want of a 
proper path-way and that consequently the urgency provision was being resorted 
to. The above reasons are not either un-related to the purpose in View or mala 
fide. The resort to the urgency clause cannot be considered to be without juris
diction.

T. R. Venkataraman, for Petitioner.
Assistant Government Pleader on behalf of the Respondent.
V.S. Petition dismissed.

M.C.Muthukrishnan, Managing 
Trustee, of Sri Pachaimman Temple v. 
Commissioner, H.R. & G.E. Madras, 

W.P.No. 954 of 1965.
Madras Hindu Religious and Charitable Endowments Act {jXXlI of 1959), sections 21 

(1), 101—Scope—Deputy Commissioner—Certificate obtained by managing trustee that-certain 
property belongs to a temple—'-Order set aside at the instance of a cultivating tenant of the pro
perty, by the Commissioner under the powers of revision—Jurisdiction—Orders by Deputy 
Commissioner under general powers delegated by the Commissioner—Interference by Commis
sioner in revision—Validity—Writ. ,

The first stage, under section 101 of, the Act deals with the issue of a certificate 
by the Commissioner that a certain proper ty.belongs to a temple and the second stage 
deals with the issue of an order by a Magistrate delivering possession of the property

P. Ramakrishnan, J. 
6th October, 1967.
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to the person to whom the certificate had been issued. The third proviso to section 
101 (I) (b) leaves intact the title of the person to the property which forms the subject- 
matter of the certificate or of an order for delivery of possession and such title can be 
decided' in an independent suit. Any person aggrieved against an order granting 
the certificate can apply to the Commissioner in re-vision and it is open to the Com
missioner to interfere in revision. The third proviso is not directed against the pro
ceedings granting certificates, but deals with a different matter, namely, the ques
tion of title which is unaffected by tire grant of the certificate.

Where the Deputy Commissioner exercises power on the strength of a general 
delegation from- the Commissioner, the Commissioner as the supervising authority 
can rely upon section 21 to correct erroneous or illegal orders passed by the Deputy 
Commissioner exercising in specific case powers under a general delegation.

T. A. Ramaswami Reddy, for Petitioner.
J. Kanakaraj, for the Government Pleader,

' V.S. Petition dismissed.

Madurai District Co-operative 
Supply and Marketing Society 

Ltd., by its Secretary v.
Kumaravelu Pillai. 

W.P.Mo. 2383 of 1966.
Industrial Disputes Act [XIV of 1947), section 33 (c) (2)—Employee of co-operative 

society—Retirement on attainment of superannuation—Application to Labour. Court—•Computa
tion of monetary benefits—By-law—-Pay, if would include dearness allowance.

Constitution, of India (1950), Article 226—Bye-law—•Construction by Labour Court—■ 
High Court—Interference—Jurisdiction. ■ ■

Under the Industrial Disputes Act and the Payment of Bonus Act, the term 
* wags ’ by virtue of the definition includes dearness allowance. So far as the Funda
mental Rules are concerned, the word ‘pay’ is used as distinct from other-allow
ances. As the extended meaning of the word ‘wages’ is given by the inclusive 
definition, normally the term ‘ wages ’ cannot be construed as distinct from the 
allowances.

Under the concerned bye-law, the note explaining th term ‘ pay ’ provides that 
pay means the average monthly salary drawn during the last year of the employee’s 
service. But as to whether ‘ pay ’ includes dearness allowance or not, the note is 
not clear.

The respondent therefore would only be entitled to fifteen month’s basic 
pay without taking into account the dearness allowance.

As the interpretation relates to the construction of a bye-law it is a matter of 
law and it-is for the Court to arrive at a proper meaning of the bye-law and the 
interpretation put upon it-by the Labour Court is open to interference by the High 
Court. ...

S. Chellaswamy and' A. Shanmugham, for Petitioners.
N. .K. R. Prasad for Rao and Reddy for 1st Respondent.

, 'V.S.

P.S. Kailasam, J. 
20th December, 1967.

Petition allowed.



57
[Supreme Court]

. K.N. Wanchoo, C.J., R.S. Bachawat, 
V..Ramaswami, G.K. Mitter ana 

K.S. Hegde, JJ.
']tk November, 1967.

State of Orissa v. 
Sudhansu Sekhar Misra. 

G.As. Nos. 625 to 630 of 1967.

Constitution of India (1950), Articles 233, 235 and 236 (b) and Article 229— 
Meaning of ‘Judicial Service’—Government of India Act, 1935—Orissa Superior Judicial 
Service Rules, 1963.

The cadre with which we are concerned in this case consists of three parts, i.e. (1) 
presiding officers of district Courts, (2).the Registrar of the High Court and'5(3) 
the judicial officers working in the Secretariat. -No doubt all these officers belong to 
the judicial service of the State and they were before 1962 presiding over district 
Courts or Courts subordinate to them and as such were under the control of the High 
Court. Hence without the consent of the High Court, the Government could not 
have postea them to administrative posts in 1962. It must be presumed that they 
were taken over by the Government with the consent of the High Court. While 
sparing the service of any judicial officer to the Government it is open to the High 
Court to fix the period during which he may hold any executive post. At the end 
of that period, the government is bound to allow him to go back to his parent depart
ment unless the- High Court aagrees to spare his services for some more time. In 
other words, the period during which a judicial officer should serve in an executive 
post must be settled by agreement between the High Court and the Government. 
If there is no such agreement it is open to the Government to send him back to his 
parent department at any time it pleases. ’ It is equally open to the High Court to 
recall him whenever it thinks fit. If only there is mutual understanding and appre
ciation of the difficulties of the one by the other, there will be harmony. There is 
no reason why there should be any conflict between the High Court and the Govern
ment. Except for very good reasons we think the'HighGourt should always be willing 
to spare for an agreed period the services of any of the officers under its control 
for filling up such executive posts as may require the services of judicial officers. 
The Government, in its turn should appreciate the anxiety of the High Court that 
judicial officers should not be allowed to acquire vested interest in the Secretariat. 
Both the High Court and the Government should not forget the fact that powers are 
conferred on them for the good of the public and they should act in such a way as to 
advance public interest. If they act with that purpose in view as they should, then 
there is no room for conflict and no question of one dominating the other arises. 
Each of the organs of the State has a special role of its own. But our constitution 
expects all of them to work in harmony in a spirit of service.

In the result these appeals are partly allowed and the order of the High Court 
holding that Shri N. K. Patro, Shri K. K. Bose and Shri P.G. Dey had no authority 
to hold the posts they were holding on or after xoth October, 1966, is set aside 
Though we hold that the orders of the High Court posting Shri B. K. Panda as 
Law Secretary, Shri T. Misra as Superintendent and Legal Remembrancer and 
Shri P. K. Mohanti as Deputy Law. Secretary were in excess of its powers, we do 
not set aside the mandamus issued by it for the reasons mentioned earlier. In other 
respects the judgment appealed against is upheld.

C. K. Daphtary, Attorney General for India and N. S. Bindra, Senior Advocate 
(G. Rath and R:N. Sachthey, Advocates, with them), for Appellant (In all the Appeals).

Sarjoo Prasad, Senior Advocate {S.N. Prasad, Advocate, with him), for Respondents 
Nos. 8, 23, 8 and 5 (In G.As. Nos. 625, 627, 629 and 630 of 1967, respectively)

N.M. Patnaik and Vinoo Bhagat, Advocates, for Respondents Nos. 5 to 7 (In G As 
Nos. 625 and 629 of 1967, and Respondents Nos. 20 to 22 (In G.A. No. 627 of 1967)

------------- 5— Appeals allowed in pari,
M-N.R.C.



58

[Supreme Court]
. M.Hidayalullah, State of Gujarat.a.

V. Bhargdva and Munilal Joitaram & Co.
C. A. Vaidialingatn, JJ. Cr.A.No. 250 of 1964.

8th November, 1967.
Forward Contracts (Regulation) Act (LXXIVof 1952), sections 20 (1) (b) and (c), 

21 (b) and (c)—“ Transferable specific delivery contract’ and ‘‘ non-transferable specific 
delivery contract” as defined in section 2 (f).

■ The learned Judge was clearly in error and misunderstood the connection 
between the first sub-section and .its proviso. Distinction is made in the 
proviso between recognised and unrecognised associations. Persons can organise 
and assist in organising or be member of an association which is recognised 
even if the association provides. for performance of non-transferable specific 
delivery contracts without actual delivery. The prohibition is against persons 
arranging for avoidance of delivery through an unrecognised association and 
read with the penalty sections, jt is clear that such acts are rendered illegal. 
If the acts are illegal then non-transferable specific delivery contracts by members 
of unrecognised associations become illegal also. They are forward contracts and 
being entered into otherwise then between members of a recognised association 
or through or with any such member are rendered illegal by section 15.

Thus there is no doubt whatever in the case that offences under section 21 (b) 
and (c) were committed. It is enough to read these clauses to see that they fit the 
acts of nine appellants (accused 1 to 9) and their position vis-a-vis the unrecognised 
association of which they were directors makes them liable to penalty under section 
21 (b) and (c) but the'remaining two appellants (accused 11 and 12) being only 
members are liable to penalty under section 21 (b) only. As regards the other 
offences unders section 20 (1) (b) and (c) we are clear that these offences were also 
committed. But as the Sessions Judge acquitted them under clause (c) and there 
was no appeal to the High Court we say nothing about it. As regards the offence 
under section 20 (1) (b) the Magistrate did not clearly record a finding of acquittal. 
However, his reasoning seems to be in favour of holding that the clause did not cover 
the case as the contracts were not non-transferable specific delivery contracts. His 
finding was the reverse of the finding of the Sessions Judge. The question thus 
remains whether the Sessions Judge could alter the finding in an appeal from a con
viction (and the High Court too if it so chose) when it was a question of choosing 
between two clauses of a penalty section depending on whether the true nature of the 
contracts was as held by the Magistrate. The ruling of this Court cited earlier was 
invoked to suggest that such a course was not possible for the Sessions Judge or the 
High Court. We do not pause to consider whether the ruling prohibits such a 
course and if it does whether it does not seek to go beyond the words and intend
ment of section 4^3 (1) (b) of the Code of Criminal Procedure. This is hardly a 
case in which to consider such an important point. We, therefore, express no opinion 
upon it. It is sufficient to express our dissent from the High Court on the interpreta
tion of the Act and hold the. respondents guilty of infractions where the ruling does 
not stand in the way.

We accordingly set aside the acquittal of the respondents under clauses (b) and 
(c) of section .21 and restore their conviction under those clauses as confirmed by the 
Sessions Judge. , We sentence all the respondents to a fine of Rs. 25 (or one week’s 
simple imprisonment in default) under section 21 (b). No separate sentence under 
section 21 (c) is imposed on the respondents who were original accused Nos. 1 to 9. 
The appeal shall be allowed to the extent indicated in this paragraph.

R. Gahapathy Iyer and S.P. Nayar, Advocates, for Appellant.
M. V, Goswami and C. C. Patel, Advocates, for Respondent.
G.R. —■—------ Order accordingly.
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In the result, Civil Appeal No. 165 of 1965. is allowed in part, the decrees 
passed by the Courts below axe varied by substituting therefor a decree in favour 
of the respondent agamst the appellants for pt sppi o{2Rs, jo,98o-i!2-8 with interest

[Supreme Court]
J. G. Shah and Lallu Yeshwant Singh a*
S.M. Sikri, JJ. Rao Jagdish Singh’

gth November, 1967. • G.A. No. 145 of 1965-
Qianoon Mall, sections 2260^2351—Qtianoon Ryotwadi, sections82, 137 and 163 of 

erstwhile Gwalior State-Constitution of India (1950), Articles 227, 226—Specific 
Relief Act (I of 1877), section 9. -

In our opinion, the law on this point has been correctly stated by the Privy 
Council, by Gha.gla, G.J., and by the Full Bench of the Allahabad H'gh Court in 
the cases.

For the aforesaid reasons we hold that the High Gorrt erred in quashing the 
order of the Board of Revenue. The appeal is accordingly allowed with costs 
judgment of the High Court set aside and the order of the Board of Revenue restored.’

L-^- 5i I-A. 293 at 299- I L.R. (1954) Bom. 95o; I L.R. (1958) All 
394 at 404 referred.

N. S. Bindra, Sen-or Advocate (P. W. Sahasrabudde and A. G. Ratmparkhi. 
Advocates, with him), for Appellant. ■

Rameshwar Nath and Mahinder Narain, Advocates of Mis. Rafinder Narain & 
Co., tor Respondents Nos. 1 to 3.

Appeal allowed.

P. S. N. S. AmbalaVana Ghettiar & Co. Ltd. v.
' Express Newspapers, Ltd., Bombay. 

G. As. Nos. 165 and 166 of 1965.

G.R.

[Supreme Court] 
K. N. Wanchoo, C.J., 
R. S.' Backawat and 

G. K. Mitter.
10th November, 1967.
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thereon at 6 per cent per annum from 30th July, 1952. The decrees for costs 
passed by the Courts below are affirmed. There will be no order as to costs in this 
Court. Civil Appeal No. 166 of 1965 is dismissed. No order as to costs thereof.

S. V. Guple, Sen5 or Advocate (Naunit Lai and R. Thiagarajan, Advocates, with 
h m), for Appellants fin both the Appeals).

■JV. C. Chatterjee, Senior Advocate (S. Balakrishnan, Advocate for R. Ganapathy 
Iyer, Advocate, with him), for Respondent (In both the Appeals).

G.R. ------------ C.A-No. 165 of 1965 allowed;
C.A. No. 166 of 1965 dismissed.

[Supreme Court] 
S.M. Sikri and 
J.M. Shelat, JJ.

Harjinder Singh v. 
Delhi Administration. 
Cr.A. No. 21 of 1965.' 14-th November, 1967.

Penal Code (XLVof 1860), sections 302, 304 and 326.
Held: The High Court has not considered whether the third ingredient laid 

down by Bose,. J., in Virsa Singh v. State of Punjab, (1958)8.G.R. 1495,has been proved 
in this case or not. In our opinion, the circumstances justify the inference that the 
accused did not intend to cause an injury on this particular portion of the tlfgh. 
The evidence indicates that while the appellant was trying to assault Dalip Kumar 
and the deceased intervened, the appellant finding himself one against two took out 
the knife and stabbed the deceased. It also indicates that the deceased at that stage 
was in a crouching position presumably to intervene and separate the two. It 
cannot, therefore, be said with any definiteness that the appellant aimed the blow 
at this particular part of the thigh knowing that it would cut the artery. It may be 
observed that the appellant had not used the knife while he was engaged in the fight 
with Dalip Kumar. It was only when he felt that the deceased also came up against 
him that he whipped out the knife. In these circumstances it cannot be said that it 
has been proved that it was the intention of the appellant to inflict this particular 
injury on this particular place. It is, therefore, not possible to apply clause 3 of 
section 300 to the act of the accused.

Nevertheless, the deceased was in a crouching posit'on when the appellant 
struck him with the knife. Though the knife was 5" to 6" in length including the 
handle it was nonetheless a dangerous weapon. When the appellant struck the 
deceased with the knife he must have known that the deceased then being in a bent 
position the blow would land in the abdomen or near it a vulnerable part of the 
human body and that such a blow was likely to result in his death. -In these cir
cumstances it would be quite legitimate to hold that he struck the deceased with the 
knife with the intention to cause an injury likely to cause death. We are, therefore, of 
the opin:on that the offence falls under section 304, Part I.

The appeal is allowed and the conviction is altered from one under section 302 
to section 304, Part I and the appellant is sentenced to seven years rigorous impri- 

• sqnment.
A. S. R. Chari, Sen5 or Advocate (C. L- Sareen, J. G. Talw'ar and R. L. Kphli, 

Advocates, with him), for Appellant,
B. R. L. Iyengar, Senior Advocate (5. P. Nayar, Advocate for R. N. Sachthey’ 

Advocate, with "him), for Respondent.

G.R. —r-rw— Appeal allowed-,
Conviction altered to one under section 

304, Rart /,
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PSuPREME Court]
M. Hidayatullak, V. Bhargava and 

C. A. Vaidialingam, JJ. 
i6tk November, ig67.

Ishwarlal Girdharilal Josh! v.

G.As. Nos. 883, 915 to 967. 
. and 1042 to 1044 of 1967.

State of Gujarat.

Land Acquisition Act (7 of 1894), sections 4, 5-A, 6, 9 (1), 17 [4)—Rules of Business 
Rules 4, 7 and 10—Oral Instructions of Minister to Secretaries.

There is nothing in the Rules or Instructions which prescribes that the authority 
must be in writing or by Standing Orders. Standing Orders are necessary for the 
disposal of cases in the Department (paragraph 3) and this applies to cases generally 
Paragraph 4, on the other hand, refers to “matters or classes of matters” and that is 
not a “ case ” but a “ matter ” in a case.

It will be noticed that compensation was then payable for standing crops and 
trees (if any). There can be no question of crops on Waste land for the crops can 
only be on arable lands because if crops could grow or were actually grown the land 
Would haraly be waste. The words in parenthesis obviously indicate that land may 
have crops or be fallow and compensation was payable for crops if there were crops.

Tunvng now to the section as it is today it will be noticed that the first sub
section corresponds to the first and second paragraphs of section 17 of the Act of 
1870 taken together. The third paragraph ■ of the former. Act corresponds to the 
third sub-section of the present Act. The difference in language in the third sub
section is necessary because the provisions of sub-section (3) are now intended to 
apply also to the second sub-section of the present Act which is new. Hence the 
opening words in every case under either of the preceding sub-sections, which means 
all cases arising either under sub-sect:on (1) or sub-section (q). The words in paren
thesis (if any) in relation to the first sub-section continue to have the same force and 
no other, as they had previously. The learned Judges of the High Court of Bombay 
did not give sufficient consideration to the fact that the opening words “in every 
case under either of the preceding sub-section ” do not play any more part than to 
indicate that what follows applies equally to cases under sub-section (i) and sub
section (2). They ought to have read the words that follow the opening words in 
relation to sub-section (1) and if they had so read them, there would have been no 
difficulty in seeing the force of the words in parenthesis (if any) or any crops are 
mentioned when the Words of the sub-section are waste and arable. The quotation 
from Roger’s Agriculture and Prices quoted in the Oxford Dictionary “ half the 
arable estate, as a rule, lay in fallow”, gives a clue to the meaning of the words 

if any ”. In our judgment, therefore, the conclusion of the Bombay High Court 
was erroneous and the judgment under appeal is right on this point.

Finally there remains the question of the constitutionality of sub-sections (1) 
and (4) of section 17. On this point very little was said and it is sufficient to say 
that the H'gh Court judgment under appeal adequately answers all objections.

In the result the appeals fail and are disbiissed.
Cases considered : L.R. 72 LA.' 241; A.I.R. 1952 Orissa 200; A.I.R. 

1965 Bom. 224; A.I.R. 1967 A.P. 280; A.I.R. 1965 All. 433; A.I.R. 1965 Pat. 
400; (1890) 25 If.R. no; (1831) 7 Bing. 640; 131 F.R. 249.

. Son, Senior Advocate (S. K. Dholakia and Vineet Kumar, Advocates, with 
him), for Appellant (In G.A. No. 883 of 1967)/

■S'. K. Dholakia and Vineet Kumar, Advocates, for Appellants (In C.As. Nos. 919 
to 967 and 1042 to 1944 of 1967).

■S'. V. Gupte, Senior Advocate (A. K. Kazi, 0. P. Malhotra and S. P. Nayar, 
Advocates, with him), for Respondents (In G.A. Nos. 883 and 915 to 967 of 1967).

A. K. Kazi, 0. P. Malhotra and S. P. Nayar, "Advocates, for Respondents (In 
G.As. Nos. 1042 to 1044 °f 1967).

G.R. Appeals dismissed.
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[Supreme Court.] 
M.1Hiddyatullah and 

C.A. Vaidialingam, JJ. 
20th November, 1967.

Mahendra Pratap Singh v- 
Sarju Singh. 

' Cr.A. No. 23 of 1965.
Criminal Procedure Code fV of 1898), sections 439, 107—Penal Code {XBV of I860), 

section 302—Revisional Powers of High Court.
The practice on the subject has been stated by this Court on more than one 

occasion. In D. Stephens v. Nosibolla, 1951 S.C.R. 284, only two grounds are 
mentioned by this Court as entitling the High Court to set aside an acquittal in a 
revision and to order a retrial. They are that' there must exist a manifest illegality 
in the judgment of the Court of Session ordering the acquittal or there must be 
gross miscarriage of justice. In explaining these two propositions, this Court mr- 
ther states that the H'gh Court is not entitled to interfere even if a wrong view of law 
is taken bv the Court of Session or if even there is misappreciation of evidence. 
Again, in Logendranath Jha and others v. Shri Polailal Biswas, 1951 S.C.R. 676, this 
Court points out that the High Court is entitled in revision to set aside an acquittal 
if there is an error on a point of law or no appraisal of the evidence at all. This 
‘Court observes that it is not sufficient to say that the judgment under revision is 
“perverse” or “lacking in true correct perspective”. It is pointed out further 
that by.ordering a retrial, the dice is loaded against the accused, because however 
much the High Court may caution the Subordinate Court, it is always difficult to 
re-weigh the evidence ignoring the opinion of the High Court. Again in K. Chinna- 
swamy Reddy v. State of Andhra Pradesh, (1963) 3 S-GR- 4«, it is pointed out that an 
interference in revision with an order of acquittal can only taken place if there is a 
glaring defect of procedure such as that the Court had no jurisdiction to try the case 
or the Court had shut out some material evidence which was admissible or attempted 
to take into account evidence which was not admissible or had overlooked some 

‘ evidence. Although the list given by this Court is not exhaustive, of all the circum
stances in which the High Court may interfere with an acquittal in revision it is 
obvious that the defect in the judgment under revision must be analogous to those 
actually indicated by this Court. As stated, not one of these points which have been 

■laid down by this Court was covered in the present case., In fact on reading the 
iudgment of the H'gh Court it is apparent that the learned Judge has re-weighed 
the evidence from his own point of view and reached inferences contrary to those ot 

' the Sessions Judge on almost every point. This cannot be his duty in dealing in 
revision with an acquittal when Government has not chosen to filean appeal 
against it. In .other words, the learned Judge in the High Court has not attended 
to the rules laid down by this Court and has acted in breach-of them.

In view of all the circumstances .it was held the Sessions Judge acted within 
‘ his rights ir> deciding, the case which also appears to be somewhat doubtful m many 
respects and the High Court was therefore in error in taking upon itself the duty 
of hearing a revision application as if it was an appeal and setting asiae the acquit
tal not by convicting the accused but reaching the same result induectly by 
ordering a retrial. In our opinion,, the judgment of- the High Court cannot be 
allowed to stand.

Appeal succeeds and the order of retrial is therefore revoked and the acquittal 
is restored.

Nur-ud-din Ahmed and D. Goburdhan, Advocates, for Appellant.
“ ' ’

R. C. Prasad, Advocate, for Respondent No. 1.
_ £ , . Appeal allowed;
• ‘ ■ . , acquittal restored.
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[Supreme Court] • „ .
■ • M. Hidetyatullah and ' . Ibrahim v.

C.A. Vctidialingam, JJ. y . . State of West Bengal;
, 2isf November, 1967. . Gr.A. No. 19 of 1965.
Merchant Shipping Act (1958), sections 191 (.1)' (a) and (b), 194 fb] and fe) read 

with section 436—Desertion.
The gist of desertion is the existence of an animus not to return to the ship 

or, in other words, to go against the agreements under which the employment of 
seamen for sea voyages generally takes place. This definition may be taken 
as a workable proposition for application to the present case. There is nothing in 
this case to show that after the seamen left the vessel, they intended to return to it. 
In fact they went and later took their baggage, because under the law penalty 
includes forfeiture of the effects left on board. The whole tenor of their conduct, 
particularly the intervention of labour leaders is indicative of the fact that they left 
the ship with no intention to return to it unless their demands were met forthwith 
even though before the Master the Company had stated that the matter would be 
finally considered at the end of the voyage and the termination of the agreement. 
There are provisions in the Act under which the seamen have got rights to enforce 
payment against their employers by taking recourse to a Magistrate who in summary 
proceedings may decide what amount is due to them and-order its payment. It is 
true that this action could only be taken at Cochin where the registered office of the 
Company is situate, but in any event the crew were required under the agreement to 
take back the vessel to Cochin and could well have waited till they returned to the 
home port and then made the demand before the appropriate authority. The way 
they have acted clearly shows that they were using the weapon of strike with a view 
to force the issue with their employers and were not intending to return to the vessel 
unless their demands were acceded to immediately. In these circumstances, it is 
legitimate to infer that they were breaking the agreement with the company which 
was to keep the ship in voyage upto 10th June, 1964, which could not take place if all 
the crew remained on shore and the vessel could hot weigh anchor and leave the 
port without ratings. It was therefore held that this was a case of desertion 
and that it fell within the definition of the term as stated by us.

In the present case there was not that sufficient cause even for purpose of 
clause (&) of section 191 (1). After all the dispute was before the shipping Master, 
meetings had taken place and minutes had been recorded. The log book of 
the shipping Company would show the different voyages and their duration and 
the muster roll would show the attendance of the crew.

We see no reason therefore to interfere in this appeal which fails and will be 
dismissed.

Gases considered; (1945) 1 All E. R. 128; (1841) 1 Wm. Rob. 316.
AJC. Sen, Senior Advocate [S.C. Majamdar, Advocate, with him!, for Appellants.
P. K. Ckakravarti, Advocate and G. S. Chatlerjse, Advocate for P. K. Bose 

Advocate, for Respondent No. 1. ’
K. B. Mehta and Miss Indu Soni, Advocates, for Respondent No. 2.
G.R. ----------- Appeal dismissed.
[Supreme Court]
M. Hidayatulloh and State of A. P, v.
C. A. Vaidialingam, JJ. K. Satyanarayana'.

22ndj2$rdNovember, 1967. Gr.A. No. 40 of 1965.
Hyderabad Gambling Act .[II of 1605-F), sections 4, 5 and 7—Definition of 

common gambling house under Public Gambling Act (1867), section 3.
The Club is not proved to be a commmon gambling house. The presumption 

under section 7 even if it arises in this case, is successfully repelled by the evidence 
which has been led, even on the side of the prosecution.
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It is submitted for the appellant that non-members also play and further that the 
club .provides no other amenities besides making it possible .for members’ and non- 
members td.play the game of Rummy on the premises. The evidence on this part is 
not quite satisfactory. No doubt ore witness has stated that chess is also played, 
but that does not prove that, amenities other than card games are catered for by the 
club. But on the other side also there is no definite evidence that there is no other 
amenity in this club but the playing of card games. In these circumstances, to hold 
that the club does not provide-other amenities is tantamount to making a conjecture 
which is not permissible in a criminal case. . ■ '•

There is no satisfactory proof that the protection of section 14 is not available in 
this case.' The game of Rummy is rot a,game entirely of chance like the three card 
game 'mentioned in the Madras case to which we were referred. ■

' Of course, if there is evidence' of gambling in some other way or that the owner 
of the house or the club is making a profit or gain from the game of Rummy or any 
other game played for .stakes, the offence may .be brought home. , Ir this case, 
these elements are missing and therefore the High Court was right in accepting the 
reference as it did. . , .

Case considered : A.l.R. 1948 Mad. 264.
P. .Rama Reddy, Senior Advocate {B. Partkasaratky, Advocate, with him), for 

Appellant. ' ' , .
■ A. S. R. Chari, Senior Advocate [IC. Rajendra Chaudhuri and K. R. Chaudhuri, 

Advocates, with him), for Respondents. - -
G.R, • Appeal dismissed.

i

[End of Volume (1968) 1 M.L.J. (N.R.G.).]
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[SUPREME COURT.]

ANDHRA PRADESH (ANDHRA AREA) 
PROHIBITION ACT (X OF 1937}. S. 4 (0 (a) 
—Nature of proof under •• 57
ANDHRA PRADESH BAND REVENUE (AD- 
DIT ONAL ASSESSMENT) AND CESS RE
VISION ACT (XXII OF 1962) AS AMENDED 
BY ANDHRA PRADESH ACT (XXIII OF 
1962), Ss. 3 and 4—Land revenue—Rationaliza
tion—Additional levy on wet and dry lands— 
Basis of assessment—Abandonment of taram 
principle—Adoption of new basis—Extent of 
ayiicut, main basis—No provision for machinery 
of assessment—Statute, whether discriminatory

.. 6
ANDHRA PRADESH SUGARCANE (REGU
LATION OF SUPPLY AND PURCHASE) 
ACT (XLV OF 1961), S. 21—Power of levy tax 
on purchases of sugarcane under Entry 54, List II 
of Constitution of India—Whether unconstitu
tional and ultra vires—-Whether violative of Arts. 
14 and 301 of Constitution of India—Power to 
levy use tax .. 117
CIVIL PROCEDURE CODE (V OF jlgoS), 
O. 21, R. 89—Scope—Deposit under—Waen can 
be dispensed with—Executory contract to satisfy 
the decree—-If amounts to satisfaction of decree 
or an adjustment under O. 21, R. 2. • ■ 66
CONSTITUTION—Legislative entries-—Widest 
interpretation to be given—Ancillary and inci
dental provisions to effectuate and check evasion 
'of tax • • 43
CONSTITUTION OF INDIA (1950), Art. 14-
Equality clause—Fiscal statute—Permissible 
classification—Extent of .. 6
CONTRACT OF GUARANTEE—Construc
tion of—Guarantor prescribing time-limit for 
enforcement—Guarantee unenforceable after the 
expiryoftheperiodprescribed .. 74
FACTORIES ACT (LXIII OF 1948), S. 101— 
Scope and applicability . 127
HINDU LAW—Principles—Utilisation of joint 
family funds—Detriment to or user of joint fami
ly assets—Investment in shares and appoint
ment as managing director—Real and sufficient 
connection essential to constitute income assessa
ble in the hands of Hindu undivided family— 
Acquisition of shares long before appointment of 
kartha as managing director and in the ordinary 
course—Remuneration, not income of Hindu 
undivided family . • 90
HINDU UNDIVIDED FAMILY—Acquisition 
of shares in a company in the name of Kartha out 
of joint family funds—Kartha, managing director 
of the company—Remuneration paid to ’’kartha as 
managing director—Income, if assessable in the 
hands of Hindu undivided family .. 90

HYDERABAD LAND REVENUE ACT 
i3i7"F—S. 2 (13)-—Tenant inducted on land by 
by a trespasser—If an ‘asami shikmi’, i.e., a lessee 
holding under a document of lease or under an 
oral agreement .. 69
HYDERABAD TENANCY AND AGRICUL
TURAL LANDS ACT (XXI OF 1950), Ss. 2 (0)
5 and 32 (1)—Interpretation—Tenants inducted 
on land by a trespasser—Tenants if continued to 
have a right to be on the land against the will of 
the true owner .. 69
INCOME-TAX ACT (CENTRAL ACT X 
°i '9-t-O .. 9
-------- Capital or income—Compulsory acquisi
tion of land—No provision in the statute for pay
ment of interest on compensation—Interest 
awarded by decree of Court—Whether taxable

1
---------Ss. 3 and 2 (9)—Association of persons—
Assessment on the association of person or mem
bers thereof—Quasi-judicial function—Equality 
clause of Constitution—Nature of authority— 
Duty to prevent eva ton escapement or double 
taxation—Orders subject to further appeals— 
Adequate enunciation of principles and policy 
for guidance of officer—No infringement of 
equality clause .. 32
-------- S. 10 (2)(vii), second proviso—Applicabi
lity—Transfer of buildings and machinery by 
as e'see in exchange for shares—Deed of exchange 
—Tran action, il a sale or exchange—Substance 
of the transaction as distinguished from tne strict 
egal position—Relevancv—Taxability of profits 
—Transfer of Property Act (V of 1882), Ss. 54. 
n3-------------------------------------------------..26
-------- S. 34 (1) {b]—‘Assessment at too low a
rate’—Rate means a standard or measure—Com
pany—Super-tax—Wrong allowance of rebate— 
Valldiaty of re-assessment proceedings—Finance 
Act (XVIII of 1956), S. 1, Part II, Item D, First 
and Second Provisos -. 20
—-----"Ss. 34 (1) (a), 34 (3), second proviso—
Back assessment—Bar of limitation—Assessment 
year in question in appeal or revision—Finding 
or direction to relate to the year in question—No 
saving of limitation in respect of previous assess- 
ment vear—Applicability of the Amendment Act 
1 of1959 ■■ 53
---------(AS AMENDED IN 1933), S. 35 (5)—
Assessment of partners—Whether can be recti
fied on the basis of assessment or reassessment 
of firm—Scope of provision . • 135
INCOME-TAX (AMENDMENT) ACT (I OF 
1939) .• --53
INDUSTRIAL DISPUTE—Transferee com
pany undertaxing to take over all employees of 
the transferor company—Conditions of service
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INDUSTRIAL DISPUTE----- (Contd.).
same—No break in service—Employees -protesting 
against transfer and launching a strike—Strike 
illegal—Closure by management not a lockout

.. too
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), Ss. 25-F, 25-FF, 25-FFF (1)—Newspaper 
Publishing Company E.N. (P) Ltd.—Dailies 
and Periodicals published horn. Madras in three 
different languages—Transfer of rights to new 
companies—Effect—Publication of all papers 
and periodicals ceasing on 28th April, 1959— 
Some persons retained to take cai e of valuable 
equipment and properties—Failure to inform 
Provident Fund autnorities—Only an omission— 
Teleprinters paid for upto to a later date and user 
by the new companies—New Companies getting 
help from the directors of E. N. (P) Ltd.—No 
inference that tney are beuamidars possible

.. too
INTERPRETATION OF STATUTES— 
Proviso—Generally an exception to main enact- 
ng part—May be a substantive provision in 
exceptional cases .. 43
---------Rule of harmonious construction.. .112
MADRAS COMMERCIAL CROPS MARKET 
ACT (XX OF 1933), S. 11 (1) and R. 28 of the 
Rules made thereunder—Interpretation—Lega
lity of the levy of “ fee ” on commercial crops 
‘‘bought and sold” in the notified area—Nature 
of the transactions covered by the word “ bought 
and sold ”—Application to transactions of pur
chase as the concept of purchase which includes 
a corresponding sale—Power of High Court to 
decide the “real issue” .. 60
MADRAS GENERAL SALES TAX ACT '(I
OF 1959), Ss. 3 and 4 and Central Sales Tax Act 
(LXXIV of 1956)—Liability of—Meaning of 
the expression “ at the point of last purchase in 
the State” .. 157
-------- S. 38 (4) and (5)—High Court receiving
affidavits in evidence and not acting under S. 38 
(4)—Appellate raising no objection in the High 
Court—-If open to the appellant to raise the ques
tion • • 148
-------- S. 41—Inspection, search and seizure—
Inspection includes search—Constitutional vali
dity—Search and seizure—Criminal Procedure 
Code—Provisions, applicable—Provision enabl
ing recovery of tax before sale—Repugnant-to 
scheme of Sales Tax Act—To be struck down

... 43

MADRAS HINDU RELIGIOUS AND CHARI
TABLE ENDOWMENTS ACT (XIX OF; .1951).- 
S. 53—Math—Power of Assistant Commissioner 
to take steps for custody and protection of Math— 
—When arises—Party succeeding to the office of 
trustee and in management jurisdiction to sus
pend under •. 94
MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (LXVH pF 
1957), Ss. 11 and 30 and Mineral Concession 
Rules, I950, rules 26, 54 and 55—Revisional 
powers of Central Government—Quasi-judicial 
—Whether Central Government should give 
reasons while exercising its powers of revision— 
Speaking order, necessity of .. 77
PRACTICE—Supreme Court—Decisions of 
Supreme Court—When can be overruled .. 135
REPRESENTATION OF THE PROPLE ACT 
(XLIH OF 1951.), S. 150 (1)—Scope—Duty of 
Election Commission under—Election Petition 
pending—Member concerned resigning during 
the pendency of the petition—Election Commis
sion if bound to call for bye-election without 
even waiting for the disposal of election petition

.. 112

SALE OF GOODS ACT (HI OF 1930), S. 4— 
Contract of sale—Whether there can be contract 
of sale under compulsion of statute .. ity 
SALES TAX VALIDATION ACT (VII OF 
1956) AND CONSTITUTION OF INDIA 
(1950), Ar.. 286, Gls. 1 (a), r (b), (21 and (3)— 
Gls. r (a), 1 (A), 12) and (3) intended to deal 
with different topics—One not to be projected or 
1 ead into another—Removal of ban under ArJ. 
286 (2) on Stale’s power to legislate by the Vali
dation Act—Validation Act, if removed the ban 
under Art. 286 (r)—Assessee delivering the 
goods outside the State for consumption therein. 
—Such Explanation sale under S. 2 (A) of the 
Madras General Sales Tax Act, 1959, if liable for 
taxation by Madras State taxing authorities, i48
TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 6 (A)—Gift of coparcenery property by 
a member belonging.to Madras School of Mitak- 
shara Law to his concubine—Gift motivated by 
past cohabitation—Whether hit by S. 6 (A) 
Validity of gift—Whether subsequent disruption 
of joint family validates gift -• no
WORDS AND PHRASES—“Exc ssive relief”— 
“ Too low a rate ”■—“ Rate ” .. 20
---------“ Finding ”—“ Direction ” “53
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BOARD OF REVENUE—No power to differ 
from decisions of High Courts—Powers not to be 
exercised on mere conjectures and surmises.. 9 
THE CENTRAL SALES TAX ACT (LXXIV 
OF 1956), Ss. 8 (3) (b) and 10 (d)—Levy of 
penalty—When justified • • 455
-------- Ss. 8 (4) arid 13 (4) («)—Concessional
rate of tax under—When can he claimed—Scope 
of—Power of State Government to make rules 
If State Government could fix a time limit for 
complying with the requirements of S. 8 (4) De
lay in submitting ‘G’ form declaration or rectify
ing defects in such declaration—If will disable 
the assessee from claiming the concessional rate 
of tax • '
CENTRAL SALES TAX (MADRAS) RULES, 
(1957 -. R. 5 (1)—Validity—Time-limit for sub
mitting returns and declaration Validity De
lay in submitting the declaration if an absolute 
bar to claim the benefit of lower rate of tax.. 174 
CIVIL PROCEDURE CODE (V OF 1908) S. 
35(2)—Scope ’ •• I53
_____ S. 100—Conclusion of a customary right
from facts—Question of fact and law—Power of 
High Court to interfere in second appeal .. no
_____ S. 115—Interpretation — Meaning of
‘material’ irregularity—Error of procedure in the 
course of the trial which is material and which 
may have affected the ultimate decision ^Failure 
of the Subordinate Court to exercise a jurisdic
tion vested in it—Effect—Additional written 
statement to be received - • 39°
---------O. 1, rule ro—Impleading a third party
to the suit—Governing principle—Avoidance of 
multiplicity of suits—The proposed party to 
have a defined, subsisting, direct and substantive 
interest in the liligation—Adding of a party not a 
ruse to ventilate the inexpedient and unnecessary 
grievances of parties • • J5
---------O. 21, R. 35 and 98—Applicability of, to
sub-tenants not made parties to eviction petition

, ..386
----- —O. 33^ R. 5 id) and [d-1) (Madras -
Application to sue in forma pauperis Dismissal 
under R. 5 (d) and (d-i)—Scope .. 333
—--------O. 40, R. 1—Appointment of Receiver—
Question of title—Whether material .. 195
CONFESSION—Extra-judicial and judicial— 
How far can be acted upon—Manual strangula
tion—Normal features and symptoms—Absence 
of conclusive evidence—Effect of •• 372
CONSTITUTION OF INDIA (1950), Arts. 19 
(1) (c) and 226—Scope of Art. 19 (1) (c)—Writ 
jurisdiction—Interference with finding of fact

• • 329
-------- Art. 226—Alternative remedy of revision
available —Direction in the notice patently ille
gal and without jurisdiction—Remedy under Art. 
226 can be availed • • 399

GONST1TU TION.OFjlNDlA (1950)— {Contd.) -
---------Art. 226—Erroneous order of Labour
Court ordering compensation in lieu of reinstate
ment—Interference under Art. 226—Scope. 99 
---------Art. 226—Interpretation relating to cons
truction of by-law—Power of High Court to 
interfere .. 379
---------Art. 226—Prayer or quo warranto or such
other appropriate writ—Power of Court to grant 
appropriate relief when it finds that writ of quo 
warranto could not be granted—Removal of mem
bers of committee of a registered co-operative 
society—Writ Petition by one of them—Main
tainability—Existence of alternative remedy— 
Effect .. 258
---------Art. 226—Scope—Reference of dispute
to Labour Court—Whether persons mentioned 
in the reference are ‘workmen’ under section 2 
(j) of Industrial Disputes Act and whether they 
voluntarily abandoned their work—Findings 
of Labour Court on—Interference with under 
the Art. 226 .. 169
---------Art. 226—Writ petition-—Delay and
laches .. 446
---------Art. 227—Jurisdiction to correct error
apparent on the face of record .. 146
---------Arts. 309, 310, 311 and 315—Public
Service Commission—Status and responsibilities 
of—Appointment of a person to a particular post 
—Subsequent order offering another post equal 
in status and pay, but with less chances for pro
motion—Validity—Service conditions—If can 
be enforced in Courts of law .. 348
---------Art. 311—Compulsory retirement of
pub'ic servant before superannuation—Art. 311 
if and when attracted .. 394
---------Sch. 7, List II, Entry 3—Scope—Word
‘fees’ in the entry—Meaning and content of. 37
CONTRACT ACT (IX OF 1872), S. 23—Agree
ments to stifle prosecutions—Promissory note 
executed during pendency of criminal prosecu
tion—Inference that the security was intended to 
stifle the pending prosecution—If and when per
missible • • 4s2
CO-OWNERS — Common well—Co-owners 
having equal share in the well—Rights of en
joyment—One co-owner installing pumpset in 
the well—Whether unreasonable user or enjoy
ment. of his right—Cause of action , if there is 
substantial deprivation or infringement of other 
co-owner’s right—Suit by one co-owner for dec
laration that the other is not entitled to insta] 
pumpset—Whether sustainable .. 3D7
CRIMINAL PROCEDURE CODE (V of 
1898), Ss. 10, 117 (1) and 337 (1)—Tender of 
pardon by First class Magistrate on the sanction 
given <5 by Additional District Magistrate— 
Whether valid—Power of Additional District



2 general INDEX.

CR. P. CODE (1898)—(Canid.).
Magistrate appointed under S. 10 (1) to give
sanction .. 255
---------Ss. 162 and 163 and 251-A (2) and
Prevention of Corruption Act (II of 1947), Ss. 5 
and 8—Scope and effect—Prosecution under the 
later Act on the basis of information obtained in 
disregard of the express provisions of the Code of 
Criminal Procedure—Legality .. 480
---------Ss. 164 and 537—Judicial concession—
Retraction of—Misjoinder of charges—Neither 
failure of justice occasioned nor prejudice caused 
—Conviction cannot be quashed on ground of 
misjoinder of charges .. 229
-------- S. 561-A—Scope—When can be invoked—
Police failing to take up investigation in a cogni
zable offence—Court if can direct police to take 
up investigation—Powers and duties of police 
officers—Sti iking workmen remaining in factory 
even after working hours and committing cogni
zable offences—Police failing to take action— 
High Court can, under section 561-A directpolice 
to do its duty .. 458
CULTIVABLE LAND REMAINING FAL
LOW DURING SUMMER—Owner permitting 
the user—Long enjoyment of such user—No 
presumption of enjoyment of right-—Only pre
sumption is user w?s permissive—No rcco ds to 
show enjoyment as of right—Even if Cnjoyrd as of 
r ght, being unreasonable such claim of cus o- 
mary right is to be negatived .. no
CUSTOMARY RIGHT OF PATHWAY 
THROUGH CULTIVABLE LAND—Claim by 
the inhabitants of the particular locality—Requi
rements of such a custom—Right of public path
way to be immemorial in origin, certain, i easona- 
ble in nature and continuous in law—User as of 
rigkt .. no
DEFENCE OF INDIA RULES (1962), Rr. 26 
(2)> 55 (2) (4) and 2 (c) read- with R. 55 (3)— 
Offences under-—Proof of motive of accused not 
necessaryforoffenceimderR. 26 (2) „ .. 229
DISCIPLINARY ENQJJIRY—Principles' of [res 
judicata or autrefois acquit—Applicability—Disci
plinary proceedings against railway servant— 
Proceedings abandoned and railway servant dis
missed under R. 149 of the Railway Establish
ment Code, Vol.I—Said rule struck down by the 
Supreme Court later on—Railway servant rein
stated and fresh departmental proceedings start
ed—Legality .. 2o8
DISTRICT MUNICIPALITIES ACT (V OF 
r92o), Ss. 250 and 32t (11)—Application for 
permission to instal machinery—Communica
tion by Executive Officer that the application was 
receiving attention and that machinery not to be 
installed before obtaining permission—Not an 
order within the meaning of S. 250—Applica
tion deemed to have been granted under S. 22 r 
Crr) .. J99
DIVORCE ACT (IV OF 1869), S. 32—Husband 
and wife setting up a separate house and living 
there as a result of petition for maintenance by 
wife—Wife leaving the husband shortly—Subse
quent maintenance order against husband by 
consent—Later enhancement also by, consent 

order—Husband’s petition for restitution of con
jugal rights—Sustainability—‘Desertion’ test

•• a8c ,

EASEMENTS ACT (V OF 1882), Ss. 4, ,13 («) 
and (yjand S. 15—An easement of way—Require
ments—Existence of dominant and servient tene
ments—An easement being appurtenance to the 
dominant tenement, passes with the property— 
Omission to mention in the the conveyance— 
Efiect—Suit pathway apparent and continuous 
for nearly 25 years—Easement by prescription

• • 502
ELECTRICITY ACT (IX OF 1910), Ss. 39 
and 50—Interpretation—Prosecution of a per
son for an offence under the Act to be instituted 
by the Government or by a “ person aggrieved ” 
—-Chief Engineer of th : Electric Supply Corpora
tion, if an aggrieved person—Chief Engineer 
authorised to act on behalf of the Corporation 
by the managing agents—Power-of-attorney in 
accordance with the Memorandum and Articles 
of Association—No break in the managing agency 
—Prosecution at the instance of the' person 
aggrieved (responsible officei)—Dishonest con
sumption of electrical energy—Offence under 
the Act, section 39 .. 306
EVIDENCE ACT (I OF 1872), Ss. 21 and 24— 
First information to police by accused—Admis
sions contained in—Admissibility against ac
cused .. 304
FOREIGNERS ACT (XXXI OF 1946), S. 5 < 1} 
read with S. 5 (3) and S. 14—Offences under— 
Foreigner visiting this country under a known 
name—Revisiting this country subsequently un
der a lawfully changed name—Whether commit 
offence under S. 5 (3) .. 229
FORGERY—Charge of—Absence of satisfac
tory evidence—Accused not to be convicted

» .. 274
HINDU LAW—Debts—Pious obligation of son 
to discharge father’s son Avyavaharika debts— 
Scope .. 422
IMPORTS AND EXPORTS (CONTROL) 
ACT (XXXIII OF 1947), S. 5 and Export 
Control) Order (1962), Cl. 3—Export of the 
goods specified only in accordance with the 
licence granted by the Central Government or by 
any officer specified in Sch. II—Registrar of Co
operative Societies issuing instructions restricting 
the export to the produce of the grower members 
of the Co-operative Societies—The accused con
travening the restrictions imposed by the Regis
trar—If an offence under the Act—Act concern
ed with permitting or prohibiting the export of 
certain goods—Imposition of restrictions by the 
Registrar outside the scope of the Act—Even the 
licensing authority not entitled to impose such 
restrictions—Condition 7 of the licence also not 
authorising the issue of such instructions— 
Instructions have no legal sanction—Conviction 
under the Act not sustainable . , 074,
INDIAN' RAILWAY ESTABLISHMENT 
CODE, R. 2008 (d) and (A)—Order of compul
sory retirement of railway servant in public in- 
terestunder clause (A)—Requirements] .. 394
INDIAN STAMP ACT (II OF 1899), Sch. I, 
Arts. 5 and 6—Agreement—Deposit of title deeds 
and execution of Articles of Agreement regarding 
repayment of loan—Bargain relating to deposit 
of title deeds not embodied in the Articles of 
Agreement—Applicability of proper Article— 
I iterpretation of Statutes ” -. 96
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INDIAN SUCCESSION ACT (XXXIX OF 
1935),S. 233—-Proof of a will—The onus probandi 
on the party, propounding the will—One of the 
attesting witnesses swearing that the testator ac- 
nowledged the will as his own—The attesting 
witness has the animus attestandi—-Will duly signed 
by the free and capable testator—Evidence of 
one of the attesting witnesses the other was pre
sent and attested—Sufficient proof .. 356
INDUSTRIAL DISPUTE—Dismissed employee 
ordered to be reinstated by tribunal—Employee 
should offer himself for the job within reasonable 
time—Employer not bound to invite him to 
join •• 37°
-------- Wrongful dismissal or retrenchment—
Relief of reintsatement—If and when can be
refused • • 99
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2 (j)—Firm of Charactered Accoun
tants and Auditors—Registered partnership— 
Business, undertaking or service of—Whether 
constitutes an ‘industry’—Only a learned-pro
fession • • 36i
---------S. 2 [k)—Industrial dispute—Conversion
of individual dispute into industrial dispute— 
Test—Dispute relating to conduct of individual 
workmen—Workers as a class not affected.. 214
--------rSs. 2 [kkk], 2 (1) and 25 [ffj]—Right
of management to close down an undertaking— 
Extent of—Closure, what is—Distinguished from 
lay-off and lock-out • • 23
-------- S. 2 (s)—“ Workmen ” under—Who is—
Test to determine • • t6g
---------S. ro—Reference under—Principles
governing—Government refusing to make a 
reference—Court’s power to interfere .. 456 
------—S. ro-A—Scope—Distinction between in
dustrial arbitration on the one hand and com
mercial or statutory arbitration on the other— 
Powers of arbitrator under S. 10-A—Reference 
under S. 10-Aas to whether the workers concern
ed were permanent labourers eligible to the bene
fits under the Plantations Labour Act (LXIX of 
1951)—Scope of .. 202
INTERPRETATION OF STATUTES—Bye
law made by a co-operative society—Benevolent 
construction—When can be treated as ultra vires

. •• 30°
LAND ACQUISITION ACT (I OF 1894), Ss. 
4 (1), 5'A, 17 (1) and 17 (4)—Individual notice 
under S. 4 (r) to landowners—If obligatory— 
Lands planted witn casuarina trees—If “arable ” 
lands—Question of urgency for dispensing with 
S. 5-A enquiry—Justiciability .. 444
---------Ss. 12 (2), 18 and 45—Statutory notice
under S. 12 (2)-—Proper mode of service—Notice 
by registered post returned with the endorsement 
‘ not found ’—Not proper service—‘ Date of 
award’in S. 18—Meaning .. 107
LIMITATION ACT (IX OF 1908), Arts. 10 
and 123—Will vesting all the properties of the 
testator and imposing certain obligations on the 
first defendant—Filing of the suit by heirs of the 
testator after the expiry of 12 years after attaining 
majority—Suit, if barred by limitation—First 
defendant and express trustee .. 508
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF i960)—Purchase 
of property during the pendency of an eviction
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MAD. BUILDS. ETC. ACT (I960)—{Canid.).
proceeding for wilful default-in payment of rent— 
Purchaser, if could be impleaded as a party to 
the proceeding .. 145
---------S. 10 (3) (a) (iii) and (ii) and (3) (c)—
Separate eviction petitions against different te
nants in a building for owners’ occupation—Dur
ing pendency, of a petition landlord obtains pos
session of parts of building from other tenants— 
Effect of—Maintainability of pending petition— 
Whether to be viewed as one under S. io (3) (c) 
for additional accommodation .. 406
---------S. Io (3) (i)—Interpretation—Landlord
trust seeking to evict tenant for using the build
ing as a Kalyanamantapam so as to increase its 
income—If justified under S. ro (3) (b) of the 
Act .. 388
---------S. 25 and R- 18 (3) of the Rules, 1961 and
C. P. Code (V of 1908), S. 115—Petition by 
landlord dismissed for default—Order of Rent 
Controller setting aside dismissal—Revision 
against order under'S. 115 maintainable Order 
setting aside dismissal for default—Non-speaking 
order—Liable to be interfered with—Application 
to set aside ex parte order—Affidavit in support 
filed by Counsel for the applicant—Propriety— 
Practice .. 435
■— ---- S. 26—Eviction order against—Chief
tenant—Sub-tenants as such not made parties to 
eviction—Whether order binding on sub
tenants .. 389
MADRAS CINEMAS (REGULATIONS) 
ACT (IX OF 1955), S. s-AAND RULES FRAM
ED UNDER THE ACT—Meaning of “ interest 
of the general public ”—Same as in S. 47 of the 
Motor Vehicles Act (IVof 1939)—Interest of the 
Cinema-going public—Certificate of no-objection 
to site—Grant of—Requirements of the Act and 
rules to be satisfied—First to come to be granted 
the certificate .. 9
MADRAS CITY POLICE ACT (HI OF 1888), 
S. 5 r,-A—Scope—When can be invoked ? .. 219 
MADRAS-CIVIL COURTS ACT (HI OF 
1873); AS AMENDED BY MADRAS ACT 
(XVH OF 1959), S. 30—Subordinate Judge, 
not being a Vacation Judge disposing of matter 
properly pending before him during vacation— 
No objection by the parties—Whether void.. 195
MADRAS CO-OPERATIVE SOCIETIES ACT 
(LHI OF 1961), Ss. 65 and 115-—Power of 
enquiry officer to call for a meeting under S. 65 
—If can convene a meeting for removal of exist
ing members of a committee and for electing new 
members—Scope of S. 115 • • 258
MADRAS CO-OPERATIVE SOCIETIES 
RULES (1963), R. 30—Scope—Requirement 
as to notice under, mandatory .. 253
MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), SCH. I, 
ART. I—Madras High Court-fees Rules (1956), 
O. 2, R. 1—Constitutional validity—Povisions 
if in excess of the power conferred on the State 
Legislature by Entry 3 of List H of the 7 th Sch. 
to the Constitution of India—‘ Tax ’ and ‘ fee ’ 
—Distinotion between—Nature and character of 
Court-fees .. 37
madras cultivating tenants pro
tection ACT (XXV OF 1955), S. 4 (5) and

-C
O
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MAD.CUL.TEN.PROT. ACT (1955)—(GW.).
R. 8 (ii) (e) of the Madras Cultivating Tenants
Protection Rules—G. P. Code made appli
cable “ as far as possible ” to the proceedings 
of the Rent Court—Provision for addition of 
parties in the Rules—Tenant impleading third 
party in possession beyond the period of limi
tation—Tenant knowing of alienation to the 
third party itself after the period of limitation 
—Application of law to the facts of the case— 
O. i, R. to, read with Ss. 22 and 29 of the 
Limitation Act or the Rule to apply—Addition 
of the'parties not be barred by rule of limitation 
—Previous decision of the High Court to add 
the third party will continue—Right of third 
party being derivative is defeasible on eviction 
of landlord .. rgo
MADRAS DISTRICT CO-OPERATIVE SUP
PLY AND MARKETING SOCIETY LIMI
TED, BY-LAW 15 (9) (e)—‘ Pay ’—Meaning 
of—Whether includes dearness allowance.. 379 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920)—Rules under—Personal 
Conduct of Officers and Servants of Municipal 
Councils Rules, R. 14—Scope—If ultra vires as 
violating Art. 19 (1) {c) of the Constitution of 
India .. 329
---------S. 4—Madras Panchayats Act (XXXV
°f 1958), S. 5—Respective scope—Constitution 
of municipality by combining a group of pan
chayats—Provision applicable is only S. 4 of the 
Madras Act V of 1920—Reasons for constitution 
of the municipality need not be given. .. 27
---------S. 50 (1) (hh) and S. 331 (1)—Municipal
.councillor to cease to hold his office on his failure 
to pay the arrears due to the Municipality within 

months of the service of the notice—Under 
• 331 (0 notice could be effected by leaving the 

notice at the last known place of abode if the 
person is not found—Bill Collector throwing the 
notice through the window—Notice of arrears, 
if properly served—Benefit of Illustration (e) 
to S. 114 of the Evidence Act, if .could .be in
voked • 403
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI), ACT 
XXVI OF 1948), Ss. 12, 15—Application under
S. 15 read with Ss. 13 and 14 for patta to the
private lands of a landholder—Grant of—Re
quirements .. 182
MADRAS GENERAL SALES TAX ACT (1 
OF 1959) .. 429

)------Central Sales Tax Act (LXXIV of 1956)
—Dealer having head office at Madras and bran
ches both inside as well as outside State—Purchase 
of yarn (declared goods) by dealer—In respect of 
deliveries to dealers’ branches outside State, 
seller collecting tax under S. 30 of the Central 
Sales Tax Act—Transfer of yarn so purchased 
from branches outside State to Madras States, 
and sale of the same locally—Whether such sales 
liable to tax as first sales in Madras State—Appli
cability of S. 6 of Madras Act to declared goods

.. 344
-------- Item 6 {a) of the Second Schedule—“ Oil
seeds ’’—Meaning of—Coconut, if classifiable 
under “ Oil seeds ”—Word of common parlance 
—Meaning to be ascribed . • 6
---------S. J2 (2)—Assessee filing return belatedly*
but before order of assessment—Assessment by

MAD. GENERAL S. T. ACT (1959)— {Contd.)
best judgment without considering the return 
filed—Validity of—Assessing Officer in making 
the assessment bound to consider the return filed 
belatedly ■.. 285
;--------S. 31—Appeal against assessment—Delay
in filing—Party bona fide prosecuting some other 
proceeding (writ)-—Condonation of delay— 
When justifiable .. 442
---------S. 46 (1) (a) and (1) (4)—Applicability
of—Composition of offences—Assessment not 
completed—S. 46 (1) (4) applies and not S. 46 
(1) (a)—Notice mentioning wrong provision of 
law, for fixing composition fee—Validity of.. 399 
MADRAS GENERAL SALES TAX RULES, 
(J959)j R- 6—Excise duty paid by Commission 
Agent—If could be deducted from the turnover 

’ .. 180
MADRAS HINDU RELIGIOUS AND CHA
RITABLE ENDOWMENTS ACT (XIX (DF 
J95 0) Ss. 40 and 93-—Bar of jurisdiction of civil 
Court—Auction sale of rights of Podu Deekshitar. 
of a temple for not paying fines imposed for failure 
to keep Koval Morai as required by a resolution— 
Resolution, however, not validly passed—Civil 
suit by Podu Deekshitar for a declaration of his 
rights and for injunction—* Maintainability ’— 
C. P. Code (V of 1908), S. 9 .. 153
—;--- S. 57 (4)—Hereditary trustee—Rival
claimants—Jurisdiction of Deputy Commissioner 
to decide .. 119
MADRAS HINDU RELIGIOUS AND CHA
RITABLE ENDOWMENTS ACT (XXll OF 
1959), Ss. 13, 21 and lot—Issue of certificates 
by Deputy Commissioner under S. 101—Power 
of Commissioner to revise under S. 21—Whether 
third Proviso to S. 101 (1) (4) excludes revisional 
jurisdiction .. 376
---------S. 63 (e)-—Claim to emoluments—Dispute
that the person claiming emoluments is not en
titled to the office carrying emoluments—Right 
to emoluments and Right to office inter-linked 
—Deputy Commissioner’s jurisdiction to decide 
the right to office .. 105
---------S. 118—Scheme framed by the former
Board—Clause empowering Board to appoint an 
Executive Officer to temple—Appointment under 
the clause by the Deputy Commissioner—Not 
valid—Power of Board to be exercised by the 
Commissioner after the 1959 Act—Notice to 
hereditary trustee before such appointment by 
Commissioner—Small temple with meagre in
come—Question of appointment of an Executive 
Officer—Matter for consideration by the Com
missioner—S. 45—Not applicable .. 184
MADRAS INDEBTED AGRICULTURISTS 
RELIEF ACT (I OF 1955), S. 7 AND TRANS
FER OF PROPERTY ACT (IV OF 1882), 
S. 53 (1)—Sale ofsuitproperty pending an attach
ment—Presumption under S. 7—Intention to 
defraud the creditors—Presumption, rebuttable 
—Burden of proof—Evidence .. 513..
MADRAS PANGHAYAT ACT (XXXV OF 
1958) AND THE CONDUCT OF ELECTION 
OF MEMBERS OF THE VILLAGE PAN
GHAYAT RULES, 1964—Rr. n and 13- 
Validity of Rules—Whether rules void on ground 
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ment assessment ignoring the return—Assessment 
i nvalid—Writ .. 28
MADRAS HINDU RELIGIOUS AND CHA
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SUPPRESSION OF IMMORAL TRAFFIC 
IN WOMEN AND GIRLS'ACT (CIV OF 
•1956), Ss. 1,8 AND 3—Ultra.vires of Art. 14 of.the 
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U. P. DISTRICT BOARDS ACT (X OF 1922) 
—Power to impose tax—Art. 265 of the Consti
tution ' (S.G.) .(5
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