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FEDERAL COURT
(On Appeal from the Calcutta High Court)
December 11, 1946
SIR PATRICK SPENS, C. J., SIR MD. ZAFRULLA
KHAN & H. J. KANIA, 1.

H. H. B. GiLL

V.
THE KING-EMPEROR

Government of" India Act, 1935, S. 270 (1)—
Cr.P.C. (V of 1898), S. 197— Retrial ordered
— Fresh sanction if necessary — Charge
under Ss. 120B/161—Conviction under Ss.
120B/165, Penal Code. =

A complaint was filed alleging that G and L
were parties to a criminal conspiracy to
cheat the Government by dishonestly or
fraudulently inducing its officers to pay
farger sums than would otherwise have become
due to L in respect of contracts for the
supply materials placed with L by G on
behal f of Government and that in pursuance
of the conspiracy L had on various occasions
made payments to G. The complaint was
accompanied by the consent of the Governor-
General under S. 270 (1) of the Constitution
Act and also the sanction under S. 197,
Cr.P.C. to the prosecution of G for offences
punishable under S. 161 and S.120B read
with S. 420, Penal Code. The magistrate
framed charges against G and L under
8. 120B read with S.420 and a charge against
G under S. 161 and qcharge against L under
8.109 read with S.161. The accused were
acquitted of all the charges. On appeal the
High Court remanded the case for trial on
an amended charge of conspiracy to give and
L biibes and also on the charges under
Sy i and 161/109 as previously framed.
On  retrial the magistrate conyicted G of
an ‘offence under S. 165 and L of one under
S5.4165/109 Penal Code and both G and L
under S. 1208 read with S. 165.

Held, (i) that the consent of the Governor
General originally . given was a sufficient
compliance with S.270 (1) of the Constitu-
tion Act for the purposes of the case and no-
Surther or fresh consent was necessitated by
the order of the High Court whereby the case
was remanded for retrial on fresh charges.
The institution of the  proceedings

haying been consented to by the Governor
General under S. 270 (1), the subsequent
course of the proceedings would be governed
by the relevant provisions ofthe Code of Cri-
minal Procedure;

(ii) further that no consent under S.270 (1)
was required for the institution of proceed=
ings in respect of an offence under S.120B
read with S. 161, i h as an agr
by a public servant to receive illegal gratifi-
cation and the receipt of such gratification
by him cannot be said to be acts done or pur-
porting to be done in the execution of duty;.

(iii) that the sanction under S.197, Cr.P.C.

enabled the magistrate to take cognisance of
the offences set out in the sanction and cog-
nisance having properly been taken, the subse-
quent course of the proceedings would be
governed by the Cr.P.C. The mere fact that
at the stage of framing charges the magistrate
came to the conclusion that charges ought to
be framed under S.161 and Ss.120B/161
instead of under S. 161 and Ss. 120B/420
would not render the sanction nugatory and
invalidate the magistrate’s actionin taking
cognisance of the offences set out in the
sanction. It is again_immaterial that fresh
charges were framed in pursuance of the
direction of the High Court; 3

(iv) that the conviction under Ss.120B/165,
when the charge was in respect of an offence
under Ss. 120B/161, was not illegal and was
Justified by S. 238, Cr.P.C.

N. Barwell & Tarachand Mathur instructed
by Ganpat Rai & B. Baneyji instructed by Gan-
pat Rai for Applts.

A. K. Basu & N. K. Sen instructed by P. K.
Bose for Respt.

JUDGMENT.

ZAFRULLA KHAN J.—This case has had a
chequered history.

The facts, so far as they are material at
this stage, are these. The appellant Gill is an
Army Officer and was between March 1941
and July 1942 Deputy Assistant Director of
Contracts and Deputy Controller of Purchase
at Calcutta, and in that capacity was respon-
sible for the issue and acceptance of tenders
for purchase of materials on behalf
certain  Departments of  Government,
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The appéllant Lahiri was)a contractor for fhe
supply of such materialg. 5 2

On 25th February 1943 a complaint was

filed by a Deputy Superintendent of Police in
the Court of the Chief Presidency Magistrate,
Calcutta, alleging that between March 1941
and July 1942, Gill and Lahiri were parties to
a criminal conspiracy to cheat the Govern-
ment of India by dishonestly or fraundulently
inducing its officers to pay larger sums of
money than would otherwise have become due
to Lahiri in respect of contracts for the supply
of materials placed with Lahiri’s firm by Gill
on behalf of Government and that in pursu-
ance of this conspiracy Lahiri had on various
occasions made payments to Gill. The com-
plaint was accompanied by the consent of the
Governor-General acting in his discretion,
under section 270 (1) of the Constitution Act
to the institution of criminal proceedings
against Gill for offences punishable under
section 161 and section 120-B read with sec-
tion 420 of the Penal Code. There was also
exhibited the sanction of the Governor-General
in Council under section 197 of the Code of
Criminal Procedure to the prosecution of Gill
for the same offences. The consent of the
Chief Presidency Magistrate under section
196-A (2) of the Code of Criminal Procedure
to the initiation of the proceedings was also
filed.

On 4th May 1943, the Chief Presidency
Magistrate framed a charge against Gill and
Lahiri under section 120-B read with section
420 of the Penal Code and a charge against
Gill under section 161 of the Penal Code in
respect of one particular payment of Rs. 500
and a charge against Lahiri under section 109
read with section 16! of the Penal Code in
respect of the same amount of Rs. 500.

The object of the criminal conspiracy which
was the subject matt€r of the first charge was
“to cheat the Government of Tndia in the
Department of Supply by dishonestly or
fraudulently inducing its Financial Officers
to pay larger sums of money than due (in
respect of specified contracts) by means of
false representation regarding.......... the rates
quoted (by Lahiri’s firm) and character and
- capacity of supply made by them in preference
to those of other firms.”

On the conclusion of the trial the learned
Magistrate found that a conspiracy to cheat
Government was not established. With
.+ reference to the charges under sections 161
Beor,

: S )
(.EILL V(Kl
!

5 e g‘"‘! Ko
NG'LMPEROR 1947 M W N~

~hd 161/109 he found that though th

pay-
ment of the amount set out in the charge
was admitted by Gill, there was something
to be said for the explanation that he had
offered as to the consideration for which the
payment had been made to him. On these
findings he acquitted both accused on all the'
charges.

Against the acquittals the Crown carried
an appeal to the High Court at Calcutta
which was decided on the 8th December
1944. The learned Judges of the High Court
agreed with the learned Magistrate that the
evidence let in support of the conspiracy
charge did not establish that charge but held
that the proper charge should have been one
of conspiracy to give and receive bribes. They
therefore, set aside the order of acquittal and
remanded the case to the Chief Presidency
Magistrate for trial ‘““on an amended charge
of conspiracy to give and receive bribes
and also on the charges under sections 161 and
161/109 of the Indial Penal Code as previ=
ously framed.”

The case then went back to the Chief
Presidency Magistrate who on 22nd June,
1945, charged Gill and Lahiri under section
120-B read with section 161 of the Penal
Code with being parties to a criminal con-
spiracy between March 1941 and July 1942
with the object of Lahiri giving and Gill
accepting gratifications other than legal remu-
neration in the matter of Lahiri’s contracts
as specified, and also framed separate charges
against Gill and Lahiri under ss. 161 and
161/109 of the Penal Code respectively with
respect to the payment of Rs. 500. The
trial proceeded on these charges. In the end
the learned Magistrate found that all the
payments alleged to have been made by Lahiri
to Gill were proved. He disbelieved Gill’s
explanation with regard to the payment of
Rs. 500. He did not think, howe:{r., that the

evidence warranted the definite s von
that there was anything improper do. -wthe
sense that Government incurred any 488 or

that Lahiri obtained any contract whica he
ought not to have obtained. He felt indt in
that view he would not be justified in con-
victing the accused under ss, 161 and
120-B/161 and considered it “safer’” to convict
Gill of an offence under section 165 and
Lahiri of one under ss. 165/109 of the Penal
Code (presumably in respect of the payment
of Rs. 500 though this is left in some doubt
in his judgment) and both Gill and Lahiri
of the offence of criminal conspiracy
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under 3. 120-F read with s. 165 of .the Code.
He sentenced each of them to simple imprison-
ment for three months and a fine of Rs. 210
under ss. 165 and 165/109 and passed no
| separate sentence under ss. 120-B/165. His
| order is dated 13th August 1945.

On appeal to the Calcutta High Court the
learned Judges gave the appellants the bene-~
fit of doubt with regard to the consideration
for the payment of Rs. 500 and set aside the
convictions under ss. 165 and 165/109, They
also gave them the benefit of doubt with
regard to onme particular item out of the re-
maining payments, but held that the rest
of the payments were established and that
they were without consideration. They con-
sequently upheld the convictions under
8. 120-B read with s. 165 and maintained the
sentence of imprisonment passed upon each
of the appellants but remitted the fines. Their

. judgment was pronounced on 12th April 1946.

Before the High Court objection was taken
on behalf of Gill that his trial was bad for
the reason that the consent of the Governor-
General under s. 270 (1) of the Constitution
Act to the institution of proceedings against
him under s. 120-B read with s. 161 had not
been given. The High Court repelled the
contention holding that the matter was con-
cluded by the judgment of this court in
Huntley's case [1].

S. 205 (1) of the Constitution Act enjoins
upen every High Court the duty to consider
in every case whether or not any substantial
question of law as to the interpretation of
the Constitution Act or any Order in Council
made thereunder is involved and of its own
motion to give or to withhold a certificate
accordingly. The judgment of the High Court
} in this case is silent as to any such question
being involved. It was stated before us that
Gill’s legal advisers construed the absence of
any »ference in the judgment of the
Higu «rt as a withholding of the certificate.
If the .e. ¢ned Judges of the High Court were
of thy opinion that the constitutional question
- argucw before them was clearly covered by a
judgment of this court they might well have
| taken the view that the question was no longer

a substantial one within the meaning of
| 8. 205 (1) and that consequently no certificate
hould be given. Gill was, therefore, advised

. to move His Majesty in Council for special

¥
1.

[1944] M.w.N. 430 : cr. 102 : [1944]

F.C.R. 262

; H :
P
leave to appeal againt the order of the High
Court. This motion \as made on 18th July;
but tne Judicial Committee declined to enter-
tain the motion on the ground that the High
Court should have been asked to consider the
question whether a substantial question of
law asto the interpretation of the Constitu-
tion Act was or was not involved in the case.
As a consequence, an application was made
to the High Court on 12th August for the
grant of a certificate under section 205. On
22nd August the learned Judges of the High
Couri made the following order :—

“A certificate under section 205(1) of the Govern-
ment of India Act, 1935, is applied for and granted.”
An application for a copy of this order was
made on 26th August and the copy was sup=
plied on 4th September.

Armed with the certificate Gill and Lahiri
lodged their appeals in this Court; the former
on Ist October and the latter on 7th October
(October 2nd to 6th being Court holidays),

On the face of them the appeals when
lodged were barred by time under the rele-
vant Rules of this Court and the appellants,
therefore, filed an application praying that
the period of limitation may be extended
under section 5 of the Limitation Act. At
the hearing Counsel for the Crown intimated
that he did not desire to press the question
of limitation. Having regard to the course
of events set out above we were satisfied that
the appellants had sufficient cause for not
preferring their appeals within the prescribed
time. We accordingly admitted the appeals.

The only constitutional question raised
before us was that Gill’s trial on the charge
framed against him under ss. 120-B/161 on
22nd June 1945 was bad for want of the
consent of the Governor-General under sec=
tion 270(1) of the Constitution Act. We are
unable to accede to this contention. In our
judgment the consent of the Governor-General,
dated 28th January, 1943, to the institution
of criminal proceedings against Gill “for
having committed during the years 1941 and
1942 offences punishable under section 161
and section 120-B read with section 420 of
the Indian Penal Code’” was a sufficient
compliance with the requirements of section
270(L) of the Constitution Act for the pur-
poses of this case and no further or fresh
consent was necessitated by the order of the
High Court of 8th December, 1944, whereby
the case was remanded for retrial on fresh
charges. It makes no difference that the
Magistrate framed a fresh charge in pursu-
ance of the direction of the High Court,

3.

\
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f’rél'ming charges against the uccused the
been consented to by tife Governor-Gengtal Magistrate came to the conclusion that on the

_ The institution of the))roceedings' hq;i‘tg
under section 270(1) of the Constitution “Act,

the subsequent course of the proceedings
would be governed by the relevant provisions
of the Code of Criminal Procedure. The
objection in respect of the amended charge is
also effectively met by the reason relied upon
by the High Court for overruling it, namely,
that no consent under section 270 (1) is
required for the institution of proceedings in
respect of an offence under section 120-B read
with section 161 inasmuch as an agreement by
a public servant to receive illegal gratification
and the receipt of such gratification by him
cannot be said to be acts done or purporting
to be done in the execution of duty. [See
(1944) F.C.R. 262.]

Two other questions were argued before us
with our leave. It was urged that Gill’s trial
was vitiated by want of sanction wunder
section 197 of the Code of Criminal Procedure
in respect of an offence under ss. 120-B/161
of the Penal Code. Here too, the contention
was that inasmuch as the sanction of the
Governor-General under that section was
confined to the prosecution of Gill “for
having committed during the years 1941 and
1942 offences punishable under section 161
and section 120-B read with section 420 of the
Indian Penal Code’ it was not adequate to
cover a charge under section 120-B read with
section 161.

Sectioa 197 lays down that “when any pub-
liciSeryantise. . is accused of any offence
alleged to have been committed by him while
acting or purporting to act in the discharge of
his official duty, no Court shall take cogni-
zance of such offence except with the previous
sanction of”’ the prescribed authority.

It was urged on behalf of the Crown that
no sanction under this section was required
as the offence charged against Gill under ss.
120-B/161 was not committed by him while
acting or purporting to act in the discharge
_of his official duty. We consider it unneces-
sary to enter upon a discussion and determi-
nation of that question asinour judgment
the sanction of the Governor-General in
Council, dated 3rd February 1943, enabled
the learned Chief Presidency Magistrate to
take cognizance of the offences set out in the
sanction and cognizance having properly
been taken, the subsequent course of the
proceedings would be regulated by the rele-
“vant provisions of the Code of Criminal Pro-
cedure, The mere fact that at the stage of

basis of the evidence recorded, charges ought
to be framed under section 161 and section
120-B read with-section 161 instead of under
section 161 and section 120-B read with sec-
tion 420, would not render the sanction al-
ready granted nugatory and invalidate the
Magistrate’s action in taking cognizance qf
the offences set out in the sanction. It is
again immaterial that fresh charges were
framed in pursuance of the direction of the
High Court. We consider therefore that the
trial of Gill on the charge under ss. 120-B/161,
was not rendered illegal for want of sanction
under section 197 of the Code of Criminal
Procedure.

Next it was argued that the learned Magis-
trate was not legally competent to record a
conviction under ss. 120-B/165 when the
charge was in respect of an offence under
section 120-B read with section 161. We do
not think this contention has any force. The
charge under ss. 120-B/161 was one of con-
spiracy to give and receive illegal gratifica-
tions with the motive that favour shall be
shown to the person giving the illegal gratifi-
cations in respect of business in which he was
concerned and which was about to be
transacted by the person receiving the
illegal gratifications in his capacity as a
public servant. To establish this charge
it was necessary to prove (1) that Lahiri and
Gill had entered into an agreement in pur-
suance of which payments were to be made
and were in fact made by Lahiri to Gill, (2)
that these payments were without lawful
consideration, (3) that Gill received the pay=
ments knowing that Lahiri was concerned in
business which Gill was transacting or was
about to transact in his capacity as a public
seryant, and (4) that the motive for the pay-
ments was that Gill should show favour to

Lahiri in transacting the busing the
first three elements were. proved . the
motive was not proved, an offence ‘«nder

ss. 120-B/161 would not be brought hom: to
the accused, but they would neverthelsss be
guilty of an offence under ss. 120-B/165.
The evidence did not satisfy the learned
Magistrate that favour was actually shown.
This did not mean that the i!lqgal grati-
fication was not given and received with
the motive that favour should be shown
but the learned Magistrate thought that
it would not be safe on his finding to
convict the appellants of an offence under
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As, however, it was pr&wd
to his “safisfaction that in pursuance of
an agreement entered into between them
payments were to be made and had been
made by Lahiri to Gill and that Gill ha.d
received the amounts without lawful consi-
deration knowing that Lahiri was concerned
in business which Gill was transacting or
was about to tramsact in his capacity asa
public servant he proceeded to convict them
of offences under ss. 120-B/165. In our judg-
ment he was justified by the provisions of
section 238 of the Code of Criminal Procedure
in adopting this course.

No other question was raised before us.

The appeals are dismissed. The appellants
will now surrender to their bails and serve out
their sentences.

Appeals dismissed.

Cr. M. P. Nos. 1569, 1578, 1581, 1584, 1587
and 1601 of 1946
November 19, 1946
HAPPELL & SHAHAB-UD-DIN, Jj.
KARAMUTHU THIAGARAYAN CHETTIAR
& others
Ve
EMPEROR

Defence of India Act (XXXV of 1939), S. 1(4)
as amended by Ordinance XII of 1946—
Cotton Cloth & Yarn Control Order, 1945—
Prosecution under, after 1st October 1946—
Legality—Government of India Act, 1935,
S. 102 (4) & Sch. IX, S. 12—Effect of.

A prosecution for contravention of an Order
made under the Defence of India Act, 1939,
instituted before 30th September 1946, could
be continued after that date even though the
Defence of India Act and the Rules and the
Orders made under it have ceased to be in
Jorce from that date.

A temporary Act may contain provisions with-
in itsel f for the consequence that will ensue
on its expiration; and hence the provisions
W#97ainance X1 of 1946 adding such a pro-

“5: zto the Defence of India Act, cannot
b’ sgarded as extending the Defence of
iadia Act and the Rules and Orders made
tmiler it beyond the date of their expiration.

Ordinance XII having been promulgated as an
amendment to the Defence of India Act can-
not be regarded as a separate Ordinance still
in force after the expiry of the Defence of
India Act.

The provisions of Ordinance XII, particularly
those provisions which relate to legal pro-
ceedings taken under Orders made under
S. 102 of the Government of India Act are

2 THIAGARAYA.%I CHB'I:’\[‘]AR V. EMPEROR %
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not ultta vires the Governor Genéral by rea-

son of the.terms &f S. 102 (4) of the Govern-
ment of India Act,

Prosecutions instituted under a Law or Order
made under S. 102 of the Government of
India Act are ‘things done under the law as
well as things done before the expiration of
the law’ and can be lawfully carried toa
conclusion.

The powers of the Governor General to make
Ordinances are not greater than the power of
the Indian Legislature to make laws.

Petitions praying that in the circumstances stated
in the affidavits filed therewith, the High Court will
be pleased to issue an order to quash the proceedings
in C.C. No. 12 of 1946 on the file of the Court of the
Additional District Magistrate of Madura and ete,

Sir Alladi Krishnaswami Ayyar, K. Subra
maniam, Alladi Kuppuswami, V. V. Srinivasa
Iyengar, R. Gundappa Rao, T, R. Srinivasan &
R. Desikan, for Petrs.

Advocate General (K. Rajah Iyer) & Public
Prosecutor (V. L. Ethiraj) for Crown.

ORDER
[HAPPELL, J.]

These are petitions to quash the proceed-
ings instituted against the petitioners for
offences alleged to have been committed in
contravention of rules and Ordinances made
under the Defence of India Act. Sir Alladi
Krishnaswami Ayyar appears for the petition-
ers in Cr.M.P. No. 1569 of 1946 in which . the
prosecution was instituted under rule 18-B,
sub-clause 1 (b) of the Cotton Cloth and Yarn
(Control) Order of 1945. The main argument
has been addressed to us on this petition.
Mr. V. V. Srinivasa Ayyangar .appears for
the petitioners in the other petitions. They
relate to prosecutions under different Orders,
but no separate argument has been addressed
tousin respect of these petitions and it is
admitted that the same considerations will
apply to all the petitions. It has seemed to
us convenient, therefore, to refer throughout
to the Cotton Cloth and Yarn (Control)
Order only on the footing that what applies
to this order will apply equally to the orders
in question in the other petitions. The
Cotton Cloth and Yarn (Control) Order was
made under sub-rule 2 of rule 81 of the rules
made under the Defence of India Act. Sec-
tion [ (4) of the Defence of India Act pro-
vides that the Act “shall be in force during
the continuance of the present war and for a
period of six months thereafter’”. By an
Order in Council of the 20th March 1946-the
India and Burma (Termination of Emergency)
Order, 1946 [1]—the end of the emergency~-"

1. [1946] M.W.N. Cr. Acts & Rules, page 41
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i. e. the war*-was declared) to be the Ist
day of April 1946; and on the st day of Apri.
1946 the Governor General by proclamation
revoked the proclamation made under Sub-
section (1) of Section 102 of the Government
of India Act on the 3rd of September 1939.
Hence the Defence of India Act and the
Rules and Ordinances made under it ceased
to be in force from the 30th September 1946.
In all the petitions before us the offences
alleged were committed and the prosecutions
were instituted before the 30th of September
1946. Notwithstanding this, the case for
the petitioners is that the prosecutions can-
not be continued because, after the expiration
of a statute, in the absence of provision to
the contrary, no proceedings can be taken on
it, and proceedings already commenced ipso
facto determine.

On the 30th March 1946 the Governor-
General promulgated Ordinance No. XII of
1946 [1]. This Ordinance is entitled the
“Defence of India (Second Amendment)
Ordinance 1946 (1). Section 2(2) of the Ordi-
nance commences ‘“Amendment of Section 1,
Act XXXV of 1939............. To sub-section
(4) of section 1 of the Defence of India Act,
1939, the following shall be added, namely:—
But its expiry under the operation of this
sub-section shall not affect the—'’ and then
sustantially repeats in four clauses (a) to {d)
the provisions of clauses (b) to (e) of section §
of the General Clauses Act regarding the
effect of the repeal of an enactment. Clause
(d) of sub-section (2) of section 2 of the
Ordinance provides that the expiry of the
Defence of India Act shall not affect

‘‘any investigalion, legal proceeding or remedy in
respect of any such right, privilege, obligatioa,
liail;ility, penalty, forfeiture or punishment as afore-
Baid;

“and any such investigation, legal proceeding or
remedy may be instituted, continued or enforced,
and such penalty. forfeiture or punishment may be
imposed as if this Act had not expired”’.

If Ordinance XII of 1946 is valid, it is clear
that the petitioners have no case and that the
proceedings against them can be lawfully
continued.

Sir Alladi Krishnaswami Ayyar, however,
argues that, at any rate in so far as it purports
to affect prosccutions instituted under the
Cotton Cloth and Yara (Control) Order of
1945, the Ordinance is wltra vires the Gover-
nor-General and so not valid. This argument
is based on the fact that the subjects to
which the Cotton Cloth and Yarn (Control)

7
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Ordér applies are subjects inclu g)n/ﬁ{e
Provincial Legislative List—i.e. List 27in Sch-
edufe VII of the Government of India Act.
Section 72 of schedule IX of the Government
of India Act confers on the Governor-
General the power to make Ordinances in
case of emergency, but the section makes
no .distinction as regards the exercise of
the power between subjects included in
the Central Legislative List and subjects
included in the Provincial Legislative List.
The section does, however, state that the
power of making ordinances conferred on the
Governor-General is subject to the like
restrictions as the power of the Indian
Legislature to make laws. Now: the Indian
Legislature has only power to make laws for
a province with respect to any of the matters
enumerated in the Provincial Legislative list
under the provisions of Section 102 of the
Government of India Act, and this section
restricts or controls the power in two ways.
First the power can only be exercised after
the Governor-General has declared by Pro-
clamation that a grave emergency exists
whereby the security of India is threatened
whether by war or internal disturbance; and
secondly it is provided that law shall cease to
have effect on the expiration of six months
after the proclamation has ceased to operate
“except as respects things done or omitted”
to be done before the expiration of the said
period”. Even though the power of the
Governor-General to make ordinances is
neither greater nor less than, but co-extensive
with, the powers of the Indian Legislature
to make laws so that the power of the Gover-
nor General to make Ordinances for a pro-
vince with respect to any matter enumerat-
ed in the Provincial Legislative List is the
same as that of the Indian Legislature, no
difficulty arises as to the form of the Pro-
clamation of emergency required to be
made under section 102 sub-section, (1) of
the Act. The Proclamation of Emergency
of 3rd September 1939 was “promu! .ca’
under section 102 sub-section (1) of thet Act.
Nor is there any difficulty about the proyi-
sion that Law made under section 102 sifall
cease to have effect on the expiration ofa
period of six months after the Proclamation
has ceased to operate. The Dezfence of India
Act and so the Cotton Cloth and Yarn
(Control) Order made under it have ceased
to have effect within the prescribed period.
Sir Alladi Krishnaswami was indeed inclined
to argue that Ordinance XII of 1946 is in
any case ultra vires the Governor-General



N

EY

T 7
Cr

| e : §
1947 M Wy THI.A\GARAYA}l CHE['TIAR V. EMPEROR |
3 ] |
N ~
beciuse it/continues orders made under the

Defence of India Act beyond the period per-
mitted by sub-rule 4 of Rule 102 of the
Government of India Act. We do not agree.
It cannot be disputed that a temporary Act
may contain provisions within itself for the
consequences that will ensue on its expiration;
and, in our opinion, the provisions of
Ordinance XII of 1946, which are substantially
the same as the statutory provisions which
govern all repealed Acts, cannot be regarded
as extending the Defence of India Act and
the rules and Ordinances made under it
beyond the date of their expiration any more
than section 6 of the General Clauses Act
extends a repealed Act beyond the datz of its
repeal. Sir Alladi Krishnaswami’s principal
contention is however, that Ordinance XIT of
1946 is ultra vires the Governor-General
because Parliament has provided for the
consequences of the expiration of the Defence
of India Act in section 102 of the Govern-
ment of India Act itself so that no provision
with respect to the expiration of the
Defence of India Act can be made which
cannot be brought within the scope of the
words ‘‘except as respects things done or
omitted to be done before the expiration of
the said period.”” It may be conceded that
the provisions which can be made in respect
of the termination of orders made under the
Defence of India Act and relating to matters
sgnumerated in the Provincial List are cont-
r6lled by sub-section 4 of section 102 of the
Government of India Act; and that being so,
the validity of Sir Alladi’s contention will
depend on the construction of the sub-section.

- Before however, we deal with this question

it will be convenient to refer to two argu-
ments advanced by the learned Advocate-
General.

The learned Advocate-General does not
accept the construction put on section 102 (4)
of ths Government of India Act by Sir Alladi
Krishnaswami but he argues that in any

y, case the prosecutions in the petitions before

- uscan be lawfully continued because the
powérs of the Governor General to make ordi-

nances are in fact greater than the power of
the Indian Legislature to make Laws and
because Ordinance XII of 1946 should be
regarded as a separate ordinance which is

‘still in force and did not expire with the

Defence of India Act on 30th September 1946.
We are unable to accept either of these conten-
tions. With regard to the first contention,
in. King Emperor v, Benoari Lal Sar-

<

o5 7
.na [2] Lord Simot said “On September 3rd,
1939, the daie on which war was proclaimed
between His Majesty and Germany, the
Governor General acting under Section 102
of the Government of India Act, 1935, had
proclaimed that ‘‘a grave emergency exists
whereby the security of India is threatened,
by war”, and thereupon the Indian Legisla-
ture acquired power to make Laws for a Pro-
vince with respect to any of the matters
enumerated in the “Provincial Legislative
List™ with the result that the Governor-Gene-
ral acting under Section 72 of the 9th sched-
ule, had in case of emergency the same width
of legislative power”. This is a clear state-
ment by the highest authority in regard to
the relative powers of the Governor-General
and the Indian Legislature to legislate for
provincial subjects in case of emergency, and
its force is not diminished by the fact that
the question of those powers was not in con-
troversy in the case in which the statement
occurs. It may also be pointed out that the
India and Burma (Emergency Provision) Act,
1940, treats the powers of the Indian Legis-
lature to make laws and of the Governor-
General to make ordinances as coextensive in
the absence of express provision to the con-
trary. Section 1 sub-section 3 of that Act
confers on the Governor-General power to
make ordinances in respect of certain sub-
jects *“notwithstanding the provision of the
said section 72 that the power of making
Ordinances thereunder is subject to the like
restrictions as the powers of the Indian Legis-
lature to make laws’. As regards the second
contention no doubt an ordinance promulga-
ted by the Governor-General before the Ist
of April 1946 is, by virtue of the provisions
of the India and Burma (Emergency Provi-
sions) Act, 1940, not restricted to six months
but will continue to have effect for the period
provided in the Ordinance or, if no period is
provided, until the emergency is declared by
the Governor-General to have ceased to have
effect. The objection to the contention
is however, that Ordinance No. XIT was not
promulgated as an independent Ordinance
which should continue to have effect until
the emergency was declared to have ceased
to exist. It was promulgated asan amend-
ment to sub-section 1 of section 2 of the
Defence of India Act, and, in our opinion
it was not intended that it should have an
existence independent of the other part of
the amended sub-sections or the other sec-

2, [1943] m.w.N, 46: cr, 1 p,C,



tions of the Act which ceasell to have effect.o
the 1st October 1946. The intentién was, su¥-
stantially, to apply to the Defence of India
Act on ifs expiration the provisions under
section 6 of the General Clauses Act which
automatically apply to an act on repeal in the
absence of provisions to the contrary.

The vital question is, therefore, whether
the provisions of Ordinance XII or at any
rate those provisions which relate to legal
proceedings taken under Orders made under
section 102 of the Government of India Act,
for it cannot be disputed that some of the
provisions will fall within the scope of the
words “things done or omitted to be done,
are ultra vires the Governor General by rea-
son of the terms of section 102 (4) of the
Government of India Act. Sir Alladi Krishna-
swami Ayyar asks why Ordinance No. XII
should have been promulgated at all if crimi-
nal proceedings instituted under an Ordi-
nance made under the Defence of India Act
with respect to subjects included in the
Provincial Legislative List could be con-
tinued after the expiration of the Govern-
“ment of India Act under the terms of sec-
tion 102 (4) of the Government India Act
itself; and why, if it was intented that pro-
vision should be made in respect of the ex-
piration of a law made under section 102 (4)
similar to the provisions of section 6 of the
General Clauses Act or section 38 (1) of the
English Interpretation Act, the whole of these
provisions should not have been included in-
stead of only the words “things done or
omitted to be done’”. Whether Ordinance
No. XII was necessary Or unnecessary cannot
affect the question of the construction of sec-
tion 102 (4), but it may be pointed out that
the Defence of India-Act and the rules made
under it cover matters enumerated in the
Central as well as the Provincial Legislative
List and to matters enumerated in the Central
Legislative List section 102 (4) of the Govern-
ment of India Act will not apply. As regards
the second question it seems to us that
elaborate provisions with respect to the effect
of the expiration of alaw made under sec-
tion 102 would have been out of place. The
section gives authority to the Indian Legis-
lature to make laws in respect of Provincial
subjects in certain circumstances and the
law itself is the place where provision might

e expected to be made to govern the effect
f its expiration. Moreoyer section 6 of
| t? General Clauses Act and section

‘
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3841) of the English Interpretation Act reiate
to rgpealed Acts and not to temporary Acts
which have expired by efflux of time.

We turn, therefore, to an examination of
the meaning of the words in section 102 (4)
of the Government of India Act that **A law
shall cease to have effect on the expiration of
a period of six months after the "proclamation
has ceased to operate except as respects things
done or omitted to be done before the expira-
tion of the said Act.”” In this connection
Sir Alladi Krishnaswami has referred us to the
case of Shib Shankar Lal v. Soni Ram [3].
In that case the question arose, among other
things, whether an acknowledgment of
liability was a thing done in pursuance of
an Act of the Legislature within the meaning
of section 6 of the General Clauses Act of
1868 and it was held that it wasnot. This
decision was confirmed by the Privy Council
in Soni Ram v. Kanhiyalal [4]. Sir Alladi
Krishnaswami argues that an  offence
committed in contravention of an act is no
more a thing done under or in pursuance
of the Act than an acknowledgement of liabi-
lity is a thing donme under the Act. The
decisions in the Allahabad cases  relating
to the construction of an Indian statute
will not of course apply to the construction
of an English Act: but in any case the
argument seems fo us to assume, without
justification, that provisions appearing in
section 6 of the General Clauses Act or in
section 38 of the English Interpretation Act
have been adopted in sub section (4) of
section 102 of the Government of India Act.
As we are dealing with an English Statute it
is the English Interpertation Act of 1889
that must be looked at, and the argument is
that the words of the saving clause in sub-
section 4 of section 102 of the Government of
India Act are substantially the same ds
those contained in the second part of clause
(b) of sub-section (2) of section 38 of the
Interpretation Act which are that the repeal
shall not affect “anything du¥y done or suf-
fered under any enactment so repealed.””
Now, as we have already pointed out we are
concerned in these cases with an Act and
orders made under the Act which have expi-:
red and not with an Act and orders which
have been repealed . A Statute which is rer
pealed, in the absence of provision to the
contrary, becomes as if it had never existh,‘
but in the case of a temporary Statute th:
restriction imposed and the duration of ifs

3, [1910] 1 L.R. 32 All 33 (43) 25
4. [1913] M.W.N. 470:L.L.R. 35 All,227 P2,
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provisions after the expiration of the Stavute
are matters of construction. (Vide Halsbury’s
Laws of England, 2nd Edition Lord Hailsham
Vol. XXXI, p. 513, sec. 668). It might, there-
fore, be expected that, if it was the intention
of Parliament to adopt in respect of an Act
and orders which had expired one only of the
provisions of section 38 of the Interpretation
Act which affect the provisions of repealed

Acts while excluding the other provisions, it

would have been made clear that this was its
intention or that at least the precise words of
the second part of clause (b) of sub-section (2)
of section 38 of the Interpretation Act would
have been employed. The words used in sub-
section 4 of section 102 are, however, very
different. They are that a law made under
section 102, “shall cease to have effect on the
expiration of a period of six months after the
proclamation has ceased to operate, except as
respects things done or omitted to be done be-
fore the expiration of the said period’’. In
our opinion these words should be construed
in their own context and we see no reason why
they should be construed with reference to
clause (b) of sub-section 2 of section 38 of the
Interpretation Act. Once any presumption in
favour of a construction witi reference to
section 38 of the Interpretation Act is re-
moved there seems to us no real difficulty.
It would be highly unreasonable to suppose
that Parliament intended, while giving power
to the Indian Leglslature to make laws for
Provinces in respect of Provincial subjects
in the event of the security of India being
threatened by war or internal disturbance,
that offences in contravention of such laws
should go unpunished unless the punish-
ments had  been inflicted before the
expiration of the law or that prosecutlons
instituted should lapse with the expiration
of the law; and in ouropinion, a construc-
tion of sub-section (4) of section 102
according to the ordinary meaning of the
words used does not lead to so unreasonable
a conclusion. .The “things done or omitted
to be done’’ are not stated to be ““things done
or omitted to be done’> “under a law’’; they
are stated to be things done or omiited to
be done before the expiration of the law,  As
regards these things sub-section 4 provides

that the law shall continue to have effect after

Yhe period when with respect to .c)gher

things the law has expired; and it seems fo
us. on a redsonabla coustructioﬁ, that the

e‘(plramon of th
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which the proclaniation has ceased to operate
are things to which the law applies so that the
law will continue to apply after the expiration
of the period to things done or omitted to
be done to which it applied before the expira-
tion of the period. This construction isin
accordance with what may be presumed to .
have been the intention of Parliament and
does no violence to the ordinary meaning of
the words used. Tn this view offences com-
mitted before the expiration of the six months’
period can be prosecuted after the expiration -
of the period and proceedings instituted”
before the expiry of the period can be lawfully |
prosecuted to a conclusion. As regards |
prosecution instituted under alaw or order =
made under s. 102 of the Government of India
Act indeed, it can hardly be doubted that they
are thmgs done under law as well as things
done before the expiration of the Law. The
particular prosecutions with which we are now
concerned could only have been instituted
under the several orders under which they
purport to have been instituted.

The learned Advocate General argued that,
even if the construction put on sub-sec. 4 of
s. 102 of the Government of India Act by Sir
Alladi Krishnaswami was accepted, the con:
tinuation of the prosecution was lawful by
reason of the provisions of the Tndia (Centra
Government and Legislature) Act of 1946 anc
Or. XVIII and XX made under it. In th
view we have taken of the pet1t10ns it is un

necessary to consider this contention.

The petitions are dismissed.

A certificate under s. 205 of the Gover
ment of India Act is granted in respect of al
the petitions.
N.T.R.

—  Petitions dismisse
Cr. R. C. No. 138 of 1945
Cr. R. P. No. 132 of 1945
April 27, 1945
HAPPELL; T,
PAVAYAMMAL & another

Vi
THE DisTtRICT BOARD, SALEM

Local Boards Act (Mad. Act XIV of 1920), :
ss. 207 (2) & 223—-Contmumg offence—
Starting point of limitation in respect of.

A District Board . was entrusted with the -
management of a choultry and its endowed
property. On the ground that the pen-

tioners: had | “unauthorisedly occupied @ por-

tion. of the _property,. the District Boar\ &

z served them with a notice to vacate and then
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prasecutez&hem under s, 164 (2) read wit

5. 207 (1) of the Madras Local Boards A

on the ground that they had failed to vacate

the land in contravention of the notice served
on them. The petitioners were convicted on

11-3-1944 but still did not vacate the pro-

perty and some six months later on 2-9-1944

the District Board prosecuted them under

5. 207 (2) of the Act.

Held (1) that the proviso to section 223, Local
Boards Act did not apply to the case,

(2) that the offence committed being a conti-
nuing offence, the starting point of limita-
tion for the second complaint was not the
date of the conviction but the last day on
which the offence was committed.

A.LR. 1930 Bom. 340, not followed.

If an offence is a continuing offence, the offence
goes on being committed every day and the
starting point of limitation for a prosecution
for a continuing offence will be the last date
on which the offence is committed, unless
specific provision is made to acontrary effect.

Petition under ss. 435 and 439 of the Code
of Criminal Procedure, 1898, praying the
High Court to revise the judgment of the
court of “he Stationary Sub Magistrate of
Rasipuram in C. C. No. 1085 of 1944.

D. Ramaswami Ayyangar, for Petrs.
Basheer Ahmed Sayeed, for Respt..

ORDER
The Salem District Board was entrusted
with the management of a choultry and the
property with which the choultry was en-
dowed. On the ground that the petitioners

| had unauthorisedly occupied a portion of the
- property attached to the choultry, the District

Board served them with a notice to vacate and
then prosecuted them under s. 164 (2) read

- with s. 207 (1) of the Madras Local Boards

‘Act on the ground that they had failed to
vacate the land in contravention of the notice
served on them. The petitioners were convic-
ted on 11-3-1944 but still did not vacate the

~ property and some six months later on 2-9-44

|

the District Board prosecuted them under
s. 207 sub-sec. 2 of the Act, It appears that
therc. is_a civil suit pending between the
District Board and the petitioners in regard
to the title to the property in question but
this suit was filed after the conviction in the
first case, and an undertaking, which the
Board seems to have given not to evict the
ﬂéutmner_s during the pendency of the suit
vas admittedly given after the accused had

bavavaMMAL v. DidrricT|

fact that a notice u‘,ndr%
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: beed convicted in the ‘case out of which this

petition arises. The civil proceedings are
therefore not material.

Section 207, sub-section 2 provides that, if
a person after conviction continues to contra-
vene the provision of the Act in respect of
which he has been convicted or to neglect to
comply with the direction or requisition, he
shall on conviction be punished for each day
after the previous date of conviction during
which he continues so to offend, with fine
which may extend to the amount mentioned in
the fourth column of the schedule. Tt is not
disputed that the npetitioners, after their
conviction for the contravention of the notice
requiring them to vacate, have continued in
possession of the property. Section 223 of
the Local Boards Act, however, provides
that no person shall be tried for any offence
against the provisions of the Act unless
complaint is made within three months of the
commission of the offence. In the present
case the complaint was filed nearly six months
after the conviction and so more than five
months have elapsed, at any rate, from the
commencement of the offence. The contention
advanced for the petitioners is that the com-
plaint against them is barred by limitation by
virtue of the provisions of section 223 of the
Act. There is a proviso to section 223 by
virtue of which a different period of limitation
is prescribed for complaints based on failure
to take out a licence or obtain permission
under the Act. Such failure is deemed to be
a continuing offence “until the expiration of
the period, if any, for which the licence or
permission is required, and, if no period is
specified, complaint may be made at any time
within twelve months from the commencement
of the offence”. Tt is argued for the District
Board—an argument that was accepted by the
Magistrate—as against the contention that
the complaint was barred by limitation be-
cause it was brought more than three months
after the conviction, that the present case
falls within the scope of the proviso as an
encroachment can be validated with the per-
mission of the District Board. On the basis
of this contention, it is argued that, as no
period is specified for the permission, it was
open to the Board to make the complaint any
time within 12 months of the commencement
of the offence, i. e. the date of the conviction.
This contention, in my opinion, has no sub-
tance. The petitioners were prosecuted for
failing to vacate the property in spite of the
1| ction 164, sub-sec
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tion 2 of the Act had been served on them.
There was no question of a prosecution for
failure to obtain permission for the encroach-
ment and indeed it is clear no question of
permission for the encroachment has ever
arisen.

The other argument advanced as against
the contention that the complaint was barred
by limitation has more substance. As section
207 sub-section (2) provides that a person who
continues in occupation after a conviction
based on his failure to vacate in response to
a notice to do o shall be punished with fine
which may extend to the amount mentioned
in the appropriate schedule for each day
after the previous date of conviction during
which he continues to offend by remaining
in possession, the offence committed is a
continuing offence; and it is argued that the
starting point of limitation will not be the
date of the conviction but the last day on
which the offence is committed. As against
this contention, learned counsel for the peti-
tioners has referred me to a decision of the
Bombay High Court in Bechardas v. Empe-
ror [1]. [In that case which was ander the
Bombay City Municipalities Act, one of the
questions that arose was whether the starting
point of limitation in respect of a continuing
offence was the commencement ot the offence

STIBRAMANYA

or whether a fresh cause of action arose
every day. The learned Judges held that
the starting point was the commencement

of the offence, i.e. when the offence was first
committed. The decision seems to have been
made, as the judgment of Broom-field J.
shows, mnot so much on the basis of
principle or authority as on grounds of con-
venience. In the absence of any clear autho-
rity it was thought unreasonable for a local
body to be permitted to prosecute for failure
to remove a building perhaps years after the
offence was committed on the ground that
the offence was a continuing offence. With
rcspect I am unable to take this view. Sec-
tion 223 provides that the complaint must
be made within three months of the commis-
sion of the offence, and if an offence is a con-
tinuing offence, the offence goes on being
committed every day. Inconveniences may
arise, but it is not difficult for the Legisla-
ture to provide against them. In the case
cited by Broomfield J. for in stancein Welsh &
Son v. West Ham Corporation (2] it was
provided that a penalty should not be incur-
red after the expiration of one year from the
1. [1930] A.LR. Bom 340
2. [1900] 1 .B. 324
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day-when the offence was committed or when °
theilaw was broken. Moreover in the proviso
to section 223 of the Madras Local Boards
Act, fallure to take out a licence or obtain
permission under the Act is deemed to be a
continuing offence only until the expiration
of the period for which the licence or permis-
sion is required so that if a period is specified,
a complaint would presumably have to be filed
within three months of the date of expiration
of the licence or permision. If, on the other
hand, no period is specified for the licence
or permission, it is provided that a complaint
may be made at any time within twelve
months from the ‘“commencement of the
offence’>. The limitation of the period for
which an offence shall be deemed tc continue
and the use of the words ¢“from the commence-
ment of the offence’” instead of *‘the commis=
sion of the offence” indicate that the starting
point of limitation for a continuing offence
will be the last date on which the offence is
committed unless specific provision is made
to a contrary effect.

T agree, therefore, with the view taken by
the Magistrate that the complaint is not
barred by limitation, although for different
reasons. As far as the first accused is com-
cerned the petition is dimissed, and the
Magistrate will dispose of the case against
him in accordance with law. In the peti-
tion Crl. R. C. 776 of 1944 against the con-
viction of both the accused in C. C. No. 2027
of 1943 T allowed the petition of the 2nd
accused on the ground that she was not in
occupation of the property. That being so,
the present complaint cannot be maintained
as against her. As far as she is concerned
her petition is allowed and she is discharged.
N.T.R. —
Cr. R. C. No. 1039 of 1946.

Cr. R. P. No. 994 of 1946

November 18, 1946.
YAHYA ALl 1.

A. S. SUBRAMANYA AYYAR & OTHERS IN RE.

Penal Code (XLV of 1860), section 216-A—
Offence under—Essentials.

When a person charged with the substantive
offence of dacoity or robbery has ben acquited
of that offence, another person who is said
to have intended to screen him from legal
punishment inrespect of that offence cannot
be held guilty of harbouring the alleged
offender under section 216-A of the Penal
Code.  When in law no offence of dacoity
has_been committed by the person to whom.\
shelter was given, there is no question of -
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- harbouring him within the meaning of sec-
tion 216-4. s

I L. R. 14 Mad, 400, applied.

L L. R, 52 Mad, 73, distinguished.

Petition under sections 435 and 439 of the Code of
Criminal Procedure praying the High Court to revise
the order of the Additional First Class Magistrate,
Chittoor, dated 25—6— 1946 in C.C No. 169 of 1946.

V. T. Rangaswami Ayytingur & K. Kalyana-
sundaram for petrs.
Public Prosecutor (V.L. Ethiraj) for Crown.

ORDER

The case brought against the petitioners as
gathered from a part of the charge sheet filed
in this case is that they committed an offence
under section 216-A of the Indian Penal Code.
The allegation against them is that, knowing
full well that four persons mentioned in the
charge sheet had along with others committed
dacoity on the night of 11th February 1946 at
Tirupati by forcibly removing the cinema am-
plifier from police custody and that a case of
dacoity had been registered against them and
‘that they were wanted in that case, they har-
boured those four persons from 16th February
1946 to 6th March 1946 with food, shelter
and money at Tirupati with the intention of
screening them from punishmentand to make
them evade apprehension in P. R. Case Nos. 4
and 5 of 1946. The four persons mentioned
in the charge sheet as the individuals who were
harboured by the petitioners were tried along
with others for offences under sections 395
and 353 of the Indian Penal Code. The
Magistrate who tried them found that there
was no evidence on record to justify the case
being placed before the jury against any of
the accused therein with regard ecither to the
offence of dacoity or the offence of assaulting
a public servant and that there were no
grounds to commit the accused to take their
trial in the Court of Session. He directed
the discharge of the accused persons. The
tesult of the discharge is that the four persons
cited as P. Ws. 1 to4 in the charge sheet in
the present case and who are stated to have
committed dacoity and in respect thereof
harboured by the petitioners have been by a
judicial order which has become final absolved
altogether from any liability in respect of
the alleged crime of dacoity.

The qustion raised upon these facts by

,\41?. Rangaswami Aiyangar on behalf of the
#oe

titioners is that in view of the discharge of

~ the four persons, who were stated to have

or
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bsén harboured by the petioners, of the
offence of dacoity, the prosecution of the
petitioners uader Section 216-A of the Indian
Penal Code is untenable. Section 216-A
reads thus so far as is material to the present
case:

“Whoever knowing or having reason to believe

that any person bave recently committed dacoity
harhours them or any of them with the intention of
screening them or any of them from punishment shall
be punished with rigorous imprisonment for a term
which may extend to seven years.”
The contention of the learned counsel is
that the intention to screen certain persons
from punishment in respect of an offence of
dacoity actually committed by them is the
essential ingredient of Section 216-A and no
person can be prosecuted in the absence of a
proof of the existence of such intention.
When however in law no offence of dacoity
has been committed by the person to whom
shelter was given there is mo question of
harbouring them within the meaning of
Section 216-A.

The question raised is one of first impres-
sion and though there are a number of deci-
sions bearing upon other similar sections of
the Indian Penal Code, the nearest decision
bearing upon the point under consideration
is the case decided by a Bench of this Court
in Queen Empress v. Swaminathan [l].
That case dealt with an offence under Sec-
tion 214 of the Indian Penal Code of offering
gift or restoration of property in considera-
tion of screcning an offender. The language
employed in Section 214 bears close resem-
blance to the language of Section 216-A,
where also the intention postulated is the
intention of screning any person from legal
punishment for any offence. Muthuswamy
Aiyar and Parker. JJ. held in that case that
if the main offender had been acquitted of the
offences of house breaking and theft and he
was not liable to legal punishment there was
no question of Section 214 coming into play
in the matter of offering a gift etc. in consi-
deration of screening such a person from legal
punishment for that offence. The learned
Judges observed:—

+It is contended that it is not necessary that an
offence should be actually committed, or that the
person charged sheuld be really liable to be pupished
for such offence. We do not, however, think
that it was the intention of the legislature to punish
the giving of gratifications, under a delusion that an
offence had been committed or that a person was
guilty of sach an offence. The words ‘concealing
an offence’ and ‘screening any person from
legal punishment for any offence’ appear to us to

1. [1891] 14 mad 400
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presuppose the actual commission of an_onznce. or
the guilt of the person screened from punishment,”

A recent decision of this Court decided by a
single Judge, Curgenven J. in Rengaswami
Gounder in re, [2] dealt with a case that arose
under Section 216 of the Indian Penal Code.
That section deals with harbouring an offen-
der who escaped from custody and whose
apprehension has been ordered. The require-
ments of that section are that an order of
apprehension should have been issued and
the person who was harbouring knew of the
existence of such an order for the apprehension
and with that knowledge concealed that per-
son with the intention of preventing him
from being apprehended. It would be seen
that the language and elements of Section
216 are radically different frome those of Sec-
tion 216-A. The learned Judge had this
particular distinction clearly in his mind in
referring to several cases that arose under
various sections of the Penal Code, namely
Sections 201, 203, 212, 213 and 214. He
pointed out that in the case of each of these
sections, the nature of the offence rightly
construed requires that the person in respect
of whom it was committed had himself com-
mitted the offence. He also pointed out that
the same must be held good with regard to
Section 214 of the Indian Penal Code which
renders punishable the screening of a person
from any offence. He then observed:

‘It is clear that no person can be screened fiom
legal punisbment for an offence, if he has not
rendered himself liable to it by his conduct.™

Having regard to this principle and the clear
distinction that exists between the language
of those other sections and Section 216 which
the learned Judge was considering in that
case he was of the opinion that the require-
ments of section 216 were satisfied if it
was shown that there was an order of ap-
prehension in force which the person har-
bouring knew when harbouring the person
and he did that act for the purpose of pre-
venting him from - being apprehended. There
are decisions of other High Couits on the
same lines which it is unnecessary to advert
to here. The principle applicable to such
casesis to my mind perfectly clear that
when a person charged with the substantive
offence of dacoity or robbery has been ac-
quitted of that offence, another person who
is said to have intended to screen him from
legal punishment in respect of that offence

2. [1928] M.W.N. 588 : LL.R. 52 Mad. 73
Cr 3
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cannot be held guilty of Harbouring the
alleged offender under Section 21¢-A of the
Indign Penal Gode.

The proceedings in C. C. No. 163 of 1946
on the file of the Additional First.- Class

Magistrate against the petitioners are
quashed.
N.T.R. —— Petition allowed

Cr. R. C. No. 595 of 1946
Case Ref. No. 25 of 1946

November 15, 1946
YAHYA ALIL J.

EMPEROR
V.
MOHAMAD RAHIMULLAH & another

Criminal Procedure Code (V of 1898) Ss. 489
& 490 — Irrevocable divorce  of wife—If
change of circumstance — If maintenance
order can be cancelled.

An allowance ordered to be paid by a man to
his wife for the sole reason that she is his
wi fe ceases to be payable when she ceases to
be his wife, whether by death or divorce.

There is no valid ground whatever for exclud-
ing legal or personal status from the cir=
cumstances in which a change would make
S. 489, Cr.P.C. applicable and for including
in them practically nothing but pecuniary
circumstances.

15 All. 143, not followed.

A valid divorce is such a change in the cir=
cumstances as is contemplated by §. 489
and the alteration in the amount of the
order could be a reduction ofit to nothing;
and that is a consequence of the view that a
wi fe ceases entirely (o be entitled to an al=
lowance previously ordered when she is com=
pletely and validly divorced.

Therefore when a Wi fe wiose husband has been
ordered to pay her an allowance under
S. 488, Cr. P. C. is proved to have been com=
pletely and validly divorced, a magistrate
is not only bound to re fuse to enforce the order
under S. 490 but is also empowered to alter
the amount payable under it to nothing
under S. 489, that is to say, he can set
aside the order, \
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Case referred for the ordersof the High Coyrt
under Section 432 of the Criminal Procedure Code
by the Chief Presidency Magistrate, Egmore, Madras
in his letter dated 3rd July 1946. s

A. Kirmani, for 1st Respt.
B. Pocker Amicus curiae, for 2nd Respt.

ORDER

This is a referénce by the Chief Presidency
Magistrate under Section 432 of the Code of
Criminal Procedure made in the following
circumstances. Kurshid Begum filed an
application under Section 488 of the Code of
Criminal Procedure against her husband
Mohamed Rahimulla for maintenance in

* M. P. No. 221 of 1945. Maintenance was

“conformity with the

(4

awarded. On 5th January 1946 Mohamed
Rahimulla filed M. P. No. 6 of 1946 alleging
that he had divorced his wife and praying
for the cancellation of the order of main-
tenance made in M. P. No. 221 of 1945 on
the ground that she had ceased to be his
wife. As it was admitted by Mohamed
Rahimulla before the Court that he had not
paid the amount of maintenance for the
period of Iddat, his application for the can-
cellation of the order of maintenance was
rejected. Against the order of rejection
Mohamed Rahimulla filed Criminal Revision
Petition No. 193 of 1946 (Cr. R. C. No. 199
of 1946) in this court which was dismissed
by Kuppuswami Aiyar, J. In dismissing the

application the learned Judge followed the”

decision of this court in Afohamad Anser
Saheb v. thbeida Bee [1], where it was laid
down that divorce effects not a change in cir-

cumstances but a change in the status.
After dismissal of the Criminal Revi-
sion Petition here, Muhamad Rahim-

ulla- paid Kurshid Begum the amount
of maintenance for the period of Iddat
and communicated to her in writing the fact
of his having divorced her irrevocably in
requirements of the
Mohamedan Law. Based upon these aver-
ments, he filed a fresh application M. P, No.
332 of 1946 in the court of the Chief Presi-
dency Magistrate, contending that the divorce
had become irrevocable, that Kurshid Begum
had ceassd to be his wife and that therefore
the order of maintenance passed in M. P.
No. 221 of 1945 should be cancelled. The
learned Chief Presidency Magistrate in deal-
ing with this application felt confronted
with a difficulty arising out of the order of
this Court in the Criminal Revision Petition.

; I}ahii:nulla had, according to his averments,

[1933] m.w.N, 734: cr. 121
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ab&olute‘l} divorced his wife, so that the

. relationship of husband and wife between

them had ceased effectively. He had paid
the maintenance for the period of Iddat and
had conformed to all the requirements of the
personal law applicable to the parties and
had also duly communicated the. fact of the
divorce to his wife. But the order of this
Court in Crl. R. C. No. 199 of 1946 decided
by Kuppuswami Aiyar J. had, according to
the magistrate, indicated that it was not a
case in which the magistrate could pass an
order of cancellation under Section 488 of
the Code of Criminal Procedure, since the
divorce had not effected a change in the
circumstances within the meaning of Sec-
tion 489. The Chief Presidency Magistrate
has therefore referred to this Court the ques-
tion of law arising in the matter with parti-
cular reference to the ruling given in the
Criminal Revision Petition. As Kurshid
Begum was not represented, I appointed Mr.
B. Pocker as amicus curiae and he has given
me valuable assistance.

1t is assumed for the purpose of this refer-
ence that there is a valid and irrevocable
divorce in force between the parties which
has bzen communicated to the wife in the
manner required under the law and that the
maintenance for the period of Iddat after the
date of the divorce was duly paid. These are
facts which the magistrate will have to find
upon the evidence before giving effect to the
decision on the question of law raised by him.

The question that arises for consideration
is whether when a valid and irrevocable
divorce has been given by a Mohamedan
husband to his wife in conformity with the
Mohamedan law and he has also paid the
Iddat maintenance, he is still bound to con-
tinue to pay the maintenance awarded to his
wife under Section 488 of the Code of Crimi-
nal Procedure when the marriage is not
subsisting between them; in other words
when the marital tie has ‘been completely
and effectively severed, whether the divorced
wife can still claim maintenance on the
ground that the divorce does not operate as a
change in circumstances within the meaning
of - Section 489 but is in the nature of a
change in status. The answer to this ques-
tion is straight and simple. The foundation
upon which Section 488 and Section 489 of
the Criminal Procedure Code rest, so far as
granting of maintenance by the husband to
the wife is concerned, is that the relation-
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ship of husband and wife subsists between
them. When that relationship is lawfully
dissolved and there is no marital tie whatso-
ever substising in fact or in law between them,
it is hard ,to see either in reason Or upon any
canon of justice or “even upon the language
of sections 488 and 489 how the husband can
be directed to continue to maintain his
divorced wife.

The proposition that an allowance ordered
to be paid by a man to his wife for the sole
reason that she is his wife ceased to be pay-
able when she ceases to be his wife whether
by death or divorce is, as remarked by the
Nagpur High Court in a decision that I shall
presently refer to, not even open to discussion.
In regard to that position all the High Courts
in India are agreed, the only dissentient
being Knox, J. who was in a minority in the
Full Bench ruling of the Allahabad High
Court in Shah Abu Ilyas v. Ulfat Bibi [2].
The further proposition that the allowance
given to a wife should continue to be paid
until the termination of Iddat is included in
the proposition that it ceases on her divorce.
It is no more than saying that it ceases when
the divorce is complete and not before. The
only doubt that was raised at one time in the
Allahabad High Court was whether the
allowance haying been once granfed under
section 488 of the Criminal Procedure
Code by the magistrate, he could make
any change in it either by way of increas-
ing or decreasing it or discontinuing it
except under the conditions mentioned either
in sub-sections (4) and (5) of section 488
or in section 489. In sub-section (4) a
wife is not entitled to receive an allowance
from her husband if she is living in adul-
tery, or if without any sufficient reason,
she refuses to live with her husband, or if
they are living separately by mutual consent.
Under sub-section (5) if it is proved by the
husband after such an order has been passed
that she is living in adultery or that without
sufficient reason she refuses to live with him
or that they are living szparately by mutual
consent, the magistrate shall cancel the
order. None of these provisions applies to
the -present case. Section 489 provides that
on'proof of a change in the circumstances of
any person receiving under section 488 a
monthly allowance or of any person ordered
to pay the allowance to his wife the magis-
trate may make such alteration in it as he
thinks. fit subject to the provision that if he

2. [1897] 19 All. 50
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incréases the allowance, it should not exceed
the maximum of Rs. 100 a month. We are
not concerned with sub-section (2) of that
section. Section 490 is the provision for the
enforcement of the order of maintenance. In
In the matter of the petition of Din Muhammad
[3], Mahmood J. while construing the provi-
sions in the then Code corresponding to the
present Section 489 héld that the alteration in
the allowance contemplated therein only refers
to a power to alter the amount and nottoa
total discontinuance thereof. In taking this
view, the learned Judge was following the
ruling in Abdur Raheman v. Sakhina [4] which
was a decision under the Presidency Magis-
trates’ Act of Bengal. The learned Judge,

however, for other reasons that I shall presently .

describe held that in the case of a divorce by a
Muhammadan husband of his wife, the magis-
trate may refuse to enforce the order under
section 490. The view of Mahamood J. was
followed by a Full Bench of the same High
Court in Shah Abu Ilayas v. Ulfat Bibi [2],
where Aikman J. who delivered the leading
jodgment, adopted the reasoning of
Mahmood J. and said : 5
“The ‘change in circumstances’ referred toin Sec-
tion 489 is a change in the pecuniary or other cir-
cumsiances of the party paying or receiving the al-
lowance which would justify an increase or decrease
of the amount of the monthiy payment originally
fixed, and not a change in the”status of the parties
which would entail the stoppage of the allowance.”
These dicta would appear to be the basis of
the two decisions of Burn J. in Muhammad
Anser Sahib v. Zubeida Bee [1] and of Kup-
puswami Aiyar J in Mohamed Rahimulla v.
Khurshid Begum [5]. It might however be
noted that this restricted view of the inter-
pretation of the expression “change in the
circumstances’ in Section 489 has not been
adopted in any other Court. .The entire
position has been exhaustively reviewed by
Halifax A.J.C. in Emperor v. Sheilh Dawd [6]
where the learned Judge after referring to
the decision of the High Court of Calcutta in
Nepoor Aurut v. Jurai [7] and of the Chief
Court of the Punjab in Mt. Baji v. Nawab
Khan [8] pointed out that there was no valid
ground whatever for excluding legal or per-
sonal status from the circumstances in which
a change would make Section 489 applicable
and for including in them practically nothing
[1883] 5 All. 226 -
[1880] 5 cal. 558
crl. Rvn. case 199/46
[1921] AR, Nag. 7
[1873] 19 W.R. 73
8. [1894] p.r.cCr. 21

4.

e
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but pecuniary. circumstances as was done by
The only reason
advanced by Mahmood J. in In the matter of
the Petition of Din Muhammad [3] was that the
expression ‘‘change in the circumstances™ was
preceded by the word “wife” and followed by
a limitation as to the amount of the monthly
allowance and hence it indicated that it
excluded the idea of total discontinuance of
the allowance. The learned Judge of the
Nagpur High Court commented on that
reasoning in the following terms :

] am upable in the first place to see what the
position of the words “wife or child’ has to do with
the question. They are merely a partof the des-
cription of one of the two classes of persons in
whose circumstances a change would empower the
Magistrate to make an alteration in the allowance,
They are indeed otiose and might easily have been
omitted. As to the limitation of the amount, that is
merely 2 maximum, and to say that because of that
limitation the alteration could not be to nothing
would be to say that because of the same limitation
in Section 488 the Magistrate could not refuse to
give an allowance on proof that the applicant was
not the wife or child of the non-applicant.”

He observed that a valid diverce is sucha
change in the circumstances as is contem-
plated by Section 489, and that the alteration
in the amount of the order could be a reduc-
tion of it to nothing and that is a necessary
consequence of the view taken that a wife
ceases entirely to be entitled to an allowance
previously ordered when she is completely and
validly divorced. The- judgment concludes
with this observation :

“] hold therefore that when a wife, whose hus-
band has been ordered to pay her an allowance under
Section 488, Criminal Procedure Code, is proved to
have been completely and validly divoiced,a Magis-
trate is not only bound to refase to enforce the order
under Section 490 but is also empowered to alter
the amount payable under it to nothing under Sec-

“ tlon 489, that is'to say, he can set aside the order.”

With this conclusion and with the reasoning
of the learned Judge Iam, with respect, in
entire agreement.

Apatt however from the interpretation of
the expression “change’in the circumstances”
in Section 489, all Courts including the
Allahabad High Court have taken uniformly
the view that if the conjugal tie is proved
to have been severed, barring the liability
‘to pay maintenance during the period “of
Iddat, the wife ceases to have any right to
enforce against the husband any order for
maintenance made-in her favour under Sec-
tion 488. In the case already cited In the

_ umatter of the petition of Din Mohamed [3],

P

EMPEROR V. MOHAMAD RA)HTMULL_AH

1947 M W N Cr

'Mahm?)od,T: quoted the observationsin Abdur

Rahman v. Sakhina [4] to the following effect :
+It #s as essential to the continued operation. as to
the original making of an order of maintenance. that
the recipient of the allowance should be a wife at the
time for which maintenance is claimed.”
If the plea of divorce is raised before him by
the husband, the magistrate must determine
on such evidence as may be before him
whether there has or has not been a legally
valid divorce.

¢ If he finds that there has been a valid dissolution
of the marriage tie, he should refrain from taking
any steps to enforce the order of maintenance from
the date of such dissolution.”"

The ratio decidendi will be found in the
following passage : :

“The whole of Chapter XLI of the Criminal
Procedute Code, so far as it relates to the mainten-
ance of wives, contemplates the existence of the
conjugal relation as a condition precedent to an order
of maintenance and, on general principles, it follows
that as soon as the conjugal relation ceases, the
order of maintenance must also cease to have any
enforceable effect. When and in what manner a
cessation of the conjugal relation takes place is a
question which. ex necessitale rei, must be deter~
mined according to the personal law to which the
parties concerned are smbject . . . .

All that the Magisirate has to determine in a case
of this kind is, whether the woman clziming mainten-
ance is still the wife of the person against whom she
advances such a claim. If the guestion is determined
io the affirmative, the order of maintenance must
continue to be operative. On the other hand if it is
found that by the effect of some rule of the personal
law of the parties conceraed, the conjugal relation
has absolutely ceased to exist, the order of mainte-
nance, ipso facto becomes funcius officio, and can no
longer be enforced.”

Knox, J. in Mahaburan v. Fakir Baksh [9]
had dissented from this view. But it is un-
necessary to discuss that ruling because of
its having bsen overruled by a Full Bench of
that court in Shah Abu Ilyas v. Ul fat Bibi [2]
to which Knox, J. who dissented from the
majority view, was a party. The majority
decision was in confirmity with the dicta of
Mahmood, J. just referred to. The judgment
of the majority was that when a plea of
divorce is put forward the magistrate is not
only competent, but it is his imperative duty
to inquire into the plea, and determine on
such evidence as may be adduced before him
whether the relation of husband and wife
subsists between the person against whom
an order is asked for and the person making
the application. All the previous cases bear-
ing upon the question were fully reviewed
and overruling Mahaburan v. Fakir Baksh [9],
Aikman, J. pointed out that the view of

9. [1893] 15 All, 143
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Knox, J. was opposed not only to the deci-
sion of the Allahabad High Court, but to the
decisions of the Calcutta, Bombay - and
Madras High Courts, and the Chief Court of
the Punjab and had not been adopted by any
authority save Knox J. himself,” Aikman J.
said :

“It has heen repeatedly held that the Legislature
in enacting Section 488 of the Criminal Procedure
Code did not intend to interfere with the right.of
divorce”,

It cannot, in my opinion, be disputed that it is'only

on proof of the existence of conjugal relations
between a man and a woman that the man- can
under Section 488 be ordered to provide for the
woman’s support and I hold that it is only on the
supposition of the continued existence of that re-
lationship that the allowance can continue.’’
In another place it was pointed out that
under Section 490 of the Code of Criminal
Procedure the question for the magistrate to
consider is not merely whether he has juris-
diction over the person affected by the ‘order,
and whether he is satisfied as to the identity
of the parties. It was observed :

¢ A most material question which in my opinion
it is iccumbent on him tn consider is whether the
order to which it is scught to give effect is still in
force, or whether it has become ‘functus officio”
This view has been taken in a long line of
cases Abiur Raheman v., Safhina [4], In the
matter of the Petition of Din Mohamed 3],
In re Kasan Pirbhai [10], In-re Abdur Ali
Ismailji [L1], Mahomed Abid Ali Kumar
Kadar v. Luddan Sahiba [12] and a number
of cases of the Punjab High Court as also
in the latest decision of the Caleutta High
Court in Ahmed Hasim Molla v. Khatun
Bibi [13]. .

That this principle is of still ‘wider appli-
cation and the doctrine, that when the basic
relationship - of husband and wife terminates
in-any lawful manner the magistrate has not
only the power under the Code of Criminal
Procedure to alter the amount but to cancel
the order of maintenance made by him is
also applicable to the case of Hindus has been
held by Krishnan J. in Meenatchi Ammal v.
Karuppanna Pillai [14]. The learned Judge
said :

¢It was contended that under Section 489 the
Magistrate could not altogether cancel the order
of maintenance but could only alter it or reduce it.
1 do not think the word ‘alter’ is used in any such
restricted meaning. The reduction of the main-

tenance to nothing would also come within the
meaning of the word ‘alteration’.””

10. [1871] 8 Bom. H. C, R. 95.

115 "[1883) 7 Bom. 180

12. [1887] 14 Cal, 276

13. [1932] 59 Cal 833 ;

14, [1926] M, W. N. 67 : 48 Mad. 508
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It only-remains now to examine the two de-
cisions of Burn J. and Kuppuswami Aiyar J.
adverted to in the reference by the Chief Pre-
sidency Magistrate. With regard to the ruling
of Burn J. it will have to be remembered that
the question that arose in that case was
whether during the period of Tddat the main-
tenance could be enhanced as- was done by
the Magistrate, and since for the purpose of
such enhancement a divorce cannot be deem-
ed to be achange in the circumstances, the
learned Judge . held that the order of the
Presidency Magistrate was without jurisdic-
tion_and set it aside. The point to be noted
is that the order granting enhancement of
the maintenance was set aside and the wife’s
petition was rejected. With reference to the
sscond decision again, the circumstances
were at that stage somewhat different. Di-
vorce had not been satisfactorily proved and
admittedly maintenance for the period of
Iddat had not been paid. The particular
question whether by reason of any irrevocable
divorce the order made under Section 483 _
should stand - vacated on account of cessation
of the marital tie was not in question in the
petition as it has been directly raised in this -
proceeding. :

1 may incidentally refer to a recent ruling .
of Kuppuswami ‘Aiyar I. in Abdul Khadar'v.
Azeezq Bee [15], where ‘under identical cir-
cumstances the learned Judge held that the
wife will not be entitled to maintenance
after the date when the fictum of her having
been divorced was duly communicated te her,
He said: .

“Whatever it be thers is the definite admissien of =

P. W. 1 that she (the wife) came to know of the tha-
laknama from the Sub Inspector before she was
examined which was on 5th May 1943, Soat any
rate from the date on which the Sub Iaspector in-
formed her the divoice bad come into effest. The
wife will therefore not be entitled to maintenance, at
any rate, after 5th May 1948 as she came to know of
the thalak before that date,”

I'hold, therefore, in agreement with the
view expressed by the Nagpur High Court in
the case cited above, which is the view con-
sistently obtaining in all the Courts, that in
circumstances such as these which are as-
sumed to exist in the present case the
magistrate is not only bound to refuse to
enforce the order under Section 490 of the
Code of Criminal Procedure but is also
empowered under Section 489 of the Code of
Criminal Procedure to alter the amount
payable under it to nothing, that is to say,
by a combined effect of both these provisions

15. [1944] w.w.N, 64: cr. 40
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he is competent to set aside the order. The

“records in the case will be returned to'the

magistrate with a copy of this order.
N.T.R.
Criminal Revision Case No. 960 of 1946
(Case Referred No. 33 of 1946)
November 29, 1946
Y AHYA A1l J.
EMPEROR
Ve
PALLT MUNISAMI & ANOTHER,

Criminal Procedure Code (V of 1898), Ss. 562
Proviso, 349 (1-A) & 380—Reference under
s. 362 proviso—More than one accused—

‘Procedure. :

There is nothing in the language of sections
562 and 380 Criminal Procedure Code which
\prohibits a Magistrate of the second or third
class sending up all the accused, the whole
case and the entire proceedings to the sub
divisional magistrate in a case where he
suggests that action should be taken under
section 562 against” only one or a few of the
accused persons.

Both section 562 and section 380 form part of
the same Code and they provide the necessary
machinery and therefore section 349 (1.4)
may not in terms apply to references under
section 562. But independently. of section
349 (1-A), if the magistrate so chooses, the
entire proceedings, the whole case and all
the accused may be forwarded. In any
case, such a course is not repugnant fo the
language of sections 562 and 380.

1943 MJV.N. 60 (1):Cr.9 (1) & 1936 M.W.N.
1351: Cr. 235, referred to,

Case veferred for the orders of the High Court,
under Section 438 of the Criminal Procedure Code

by the Additional District Magistrate of Chittoor i
his letter No. R. O. C. D. 21630-46 dated 2-9-46, 5

Public Prosecutor (V.. L Ethiraj) for Crown.
' ORDER.

This is a reference made by the Additional
District Magistrate, Chittoor, under Section
438 of the Code of Criminal Procedure in the
following circumstances. Two persons were
tried by ths Stationary Sub Magistrate, Tiru-
pathi in C. C. No. 813 of 1946 for offences of
theft-and receiving -stolen property. The
first accussd, P. Muniswami aged 18 years
was convicted by the Sub Magistrate under
Section 380 of the Code of Criminal Procedure
in respect of the theft of a gramaphone and a
‘wireless set from the Military Stores, Reni-
gunta. The second accused Krishniah was
convicted under Section 411 of the Indian
Penal Code, for having dishonestly received

_those two articles knowing them to be stolen.
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The Stationary Sub Magistrate after convict-
ing the two accused considered that the first
acéused being a first offender and an adoles-
cent should be dealt with under Section 562
of the Code of Criminal Procedure and in
that view he forwarded the proceedings to
the Sub Divisional Magistrate, Chandragiri,
for appropriate orders and in doing’so he sent
up both the accused to the Sub Divisional

., Magistrate for being dealt with in accordance

with law. The Additional District Magistrate
considers that the legality of such a proceed-
ing is not free from doubt in view of certain
decisions of this Court and has solicited a
definite ruling to meet cases of this kind.

The proviso ‘to Section 562 of the Code of
Criminal Procedure enacts that where any
first offender is convicted by the magistrate
of the third class or a ‘magistrate - of the
second elass not specially empowered by the
Provincial Government in this behalf and
the magistrate is of opinion that the powers
conferred by this section should be exercised, -
he shall record his opinion to that effect and
submit the proceedings to a magistrate of
the first class or Sub-Divisional Magistrate,
forwarding, the accused to, or taking bail for
his appearance’ before such magistrate, who
shall dispose of the case in a manner pro-
vided by Section 380. Section 380 of the Code
of Criminal Procedure is to the following
effect : .

‘Where proceedings are submitted to a Magistrate
of the first class or a Sub-divisional Magistrate as
provided by Section 562, such Magistrate may there-
upon pass such sentence or make such order as he
might have passed or madg if the case had originally
been heard by him, and, if he thinks forther inguiry
or additional evidence on any point to be necessary,
he may make such inquiry or take such evidence
himself or direct such inguiry or evidence to be
made or taken.”’

These two sections practically constitute in
themselves a complete and self-sufficient
machinery to meet cases of this description
and it is hardly necessary to invoke the aid
of section 349 of the Code of Criminal Pro-
cedure to dstermine whether in such cases
all the accused should be sent up or only the
person against whom action under Section
562 of the Code of Criminal Procedure is
contemplated.  Section 349 (1) lays down
the procedure when a magistrate cannot
pass a sentence that he considers to be
appropriate to meet the ends of justice in a
case: He may in such a case forward the
accused to the District Magistrate or Sub-
Divisional Magistrate to whom he is subordi-
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nate.
reads :

¢ When more accused than ope are being tried to=

gether and the Magistrate copsiders it necessary to

proceed under sub-sec. (1) in regard to any of such

accused, he shall forward all the accused who are in

his opinion guilty to the District Magistrate er

Sub-Divisional Magistrate.'
Thus it will be seen that in this sub-section
statutory provision has been expressly made
requiring that in a case where the magistrate
has decided to take action under section 349
he must forward all the accused who are
in his opinion guilty. In such a case he
does not convict the accused but only records
his opinion that the accused is guilty and
submits the proceedings to the
magistrate. In such a case again the superior
magistrate has the right, either on a perusal
of the record or on making further inquiry
under sub-section (2) of the same section, to
pass any order including an order of acquittal
of all the accused. Obviously these character-
istic features of section 349 do mnot fit
into a case arising under section 562. In
such a case the magistrate before sending
up the proceedings convicts the accused
including the person against whom action
under section 562 is sought. The superior
magistrate to whom the record goes has
the power under section 380 to pass
such sentence or make such order as he
might have passed or made if the case had
originally been heard by him, and if he
thinks further inquiry or additional evidence
on any point to be necessary, he may make
such inquiry or take such evidence himself
or direct such inquiry or evidence to be
made or taken. It has however been held
by this court that insuch a case he cannot
pass an order of acquittal against any of the
persons sent up since the magistrate who
tried the accused and who has forwarded the
case has already convicted the accused and
the proceedings before the superior magistrate
are not -in the nature of appellate procedings
— see The Public Prosecutor v. Malaipathi
Gurappa Naidu {1]. It was apparently in
this view that Byers, J. held in Pirama-
naga Pandaram v. Emperor [2] that section 349
(1-A) has no application to the proce-
dure under section 562 of the Code of
Criminal Procedure. That -decision however
cannot be deemed to have overruled the
contention on an interpretation of sections
562 and 380 of the Code of Criminal Proce-
dure that there is nothing in those provisions
1. [1933] M.W.N. 7i6: cr. 104 ; 57 mad. 85
2. [1943] m.w.N. 60(1) : cr. 9(1)

Sub-section (1-A) of that section

superior~
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which :precludes the convicting magistrate

 frot sending up the entire case or all the *
accused to the superior magistrate. To put

it in another way there is nothing in these
sections which compels the court to° hold
that the trying magistrate is bound to send
up only that person against whom action is
required under Section 562 and he must
himself pass sentence upon the other persons
who are not to be so dealt with. The conses
quences of courts of different grades dealing
with different accused in the same case are
apparent. The case against one or some of
the accused would have been dealt with by
the second or third class magistrate as the
case may be and the accused would have
been convicted. The case against the person
dealt with under Section 562 would have
been dealt with by the Sub Divisional Magis-
trate who would have passed sentence on that
person. The appeal against the conviction
awarded by the Sub Magistrate would lie
to the same Sub Divisional Magistrate who
had dealt with a part of the case while the
appeal against the order of the Sub Divisional
Magistrate would lie to a higher court and
it is not unlikely that conflicting decisions

might be the result with regard to the differ- -
ent accused persons in the same case. Unless
therefore the language of Section 562 com-
pels an interpretation which must unvoid-
ably lead to such anomalous results sucha
construction should be avoided. But it is
not necessary to invoke this principle of
construction because on a scrutiny of thé
language of the proviso to Section 562 and
the language of Section 380 itis possible to
find that such a" result was not intended, viz,
to prohibit the trying magistrate from send-
ing up, if he so chooses, all the accused
whom he has tried including the person
against whom he recommends action under
Section 562. The proviso says that when
a first offender .is convicted by such a
magistrate and he is of opinion that the
case should be dealt with under this section,
he should submit “the proceedings’ to the
superior magistrate forwarding “‘the accused’
to that magistrate who shall dispose of
“the case”’ in manner provided by Section
380. The words <the procesdings” <the
accused?’’ and “the case’” occurring in section
562 seem to indicate that the forwarding of
the entire proceedings, all the accused and
the whole case is not either expressly or by
implication excluded. Likewise in section
380 it is stated that the superior magistrate
when the records come fo him may pass such
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_sentence or. order as he might have passed in

“the case” originally heard by him. Here:

also the indication is that the possibility of -
the entire case going before the magistrate

was not fuled out. There is thereforc nothing
in the language of these two sections which
prohibits a magistrate of the Second or Third
class sending up all the accused, the whole
case and the entire proceedings to the Sub
Divisional Magistrate in a case where he
Suggests that action should be taken under

_Section 562 against only ong or few of the

accused persons.

I may refer to three other cases bearing
upon this issue which were decided in this
court. In  Emperor v. Narayanaswami

. Naidu [3] Pandrang Row, J. was of opinion

that section 349 applied to such a case.
That view, as-I have already indicated, is
opposed to the decision of Buyers J. in the
Pandrang Row, J. however
did ‘not take into consideration the provisions
of section 380 and did not have in that case

- toenfer info a detailed examination of the

language of sections 562 and 380 with a- view
to decide whether the principle of section
349 (1-A) rather than the provision itself is
not implicit in the language of thess two
sections. The next case in. Emperor v.
Mottiyan [4] was decided by Lakshmana Rao T,

The first accused in that case was a juvedile

~ and the trying magistrate was not empower-

- to a higher magistrate.

~ juvenile alone.

{

ed to deal with him under the Madras Child-
ren Act and hence the records were sent up
It was held that both
the accused should bs sentup and not the
This view found approval
in the judgment of a Bench of this court in
Subbiah Goundan In re [5]. That was also a
case which arose under the Madras Children
Act and the learned Judges held that the

case fell within sub-section (1) of section 349

and that sub-section (1-A) should have been
conformed to.

These two cases are not .cases arising
under section 562. So far-as section 562 is
concerned both that section and section 380
form part of the same Code and they proyide
the necesssary machinery and in that view
section. 349 (1-A), may not inm terms be

~ directly applicable to such a case as has been

held by Byers J. But independently of sec-
tion 349 (1-A), the language of sections 562
and 380, in my opinion, yields to the con-

_struction that what was intended was that

3. [1936] M.w.N. 1351 : cr. 235
4. [1941] M.W.N. 768 : cr. 96
5. - [1945] mM.w.N. 182 : cr. 34
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if - the  Magistrate so chooses the entire
proceedings, the whole case and all the
accused may be forwarded. In any case it is
not provided in those sections, nor is it sug-

- gested by -Byers, J. in his decision that such a
~conrse is repugnant in any manner to the

language of sections 562 and 380.

In this view of the matter the action taken
by the Sub-Magistrate in forwarding both the
accused and the entire case records to the
Sub-Divisional Magistrate is in accordance
with law and the Sub-Divisional Magistrate
should " dispose of the case as provided in
section 380 of the Code of Criminal Procedure.

.The reference is answered accordingly.

N.T.R.

Cr. M. P. No. 1736- of 1946
November 18, 1946
HORWILL & KUPPUSWAMI AYYAR, IJ. -
T. K. VERGHESE VAIDYAR:

V.
EMPEROR & ANOTHER

Criminal Procedure Code (V of 1898), s, 54,
Seventhly—Arrest under.,

The petitioner was  arrested without a=warrant
by the Sub-Inspector -of Police, Calicut on
credible information received from the Spe-
cial Inspector of Police, Alleppy (Travancore
State) that an offence was committed by the
petitioner. The petitioner was produced
before the Sub-Divisonal Magistrate, Calicut
who remanded him to the sub~jail. -~ The
petitioner had been charged under the Travan-
core Penal Code of offences corresponding to
ss. 148, 149, 324, 342 and 436 read with
5. 109 of the Indian Penal Code.

Held, that the arrest and detention of the
petitioner was warranted by s. 54, seventhly
Cr.PoC.

The facts ‘appear from the following
extracts from the affidavit filed in support
of the petition and the Qrder. .

“2. The petitioner herein was arrested by
the Sub-Inspector of Police, Calicut Town
on the 4th.of November 1946 at 7-15 p. m. at
the office of the daily newspaper, ‘Desabi=
mani in my presence. The Sub-Inspector
produced no warrant of arrest and on enquiry
it was found that the petitioner was arrested
under section 54(1) sub-clause (7) of the Code
of Criminal  Procedure. The police  have
arrested the petitioner without a warrant for
his arrest either by any Magistrate of Malabar
or by amy Extradition Warrant under the
Extradition Act. i s

3, The petitioner thereafter was taken
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before the Sub-Divisional Magistrate and he
was remanded to the custody of the tespon-
dent in the Calicut Sub-Jail for 2 weelks.

4, T am advised that the arrest of the peti-
tioner and his detention in the Calicut Sub-
Jail are illegal in as much as there is no
Extradition warrant issued yetand the psti-
tioner is being detained in anticipation of the
receipt of the Extradition warrant.

5. Iam also advised that the petitioner
could not be arrested under Section 54 (1)
Clause 7 of the Code of Criminal Procedure
without an Extradition Warrant from the
Native State where the offence is alleged to
have been'committed by the petitioner.

6. Itis therefore just.and necessary that
this Hon’ble Court be pleased to order the
respondent to. produce the pstitioner before
this Hon’ble Court and sef him at liberty.”

Petition nnder Section 421 of the Code of Criminal
Procedure, 1898, praying that in the circumstances
stated io the affidavit filed therewith the High Court
will be pleased to issue an order of the nature of
Habeas Corpus directing the second respondent
herein, the Superintendent, Sub Jail, Calicut to pro-
duce before the High Court of Judicature at Madras
the petitioner herein now in the Sub Jail at Calicut
in the custody of the second* respondent and set him
at liberty: -

A. Ramachandran for Messrs Row & Reddy
for Petrs.

Assistant Public Prosecutor, (4. S, Sivalkami-
nathan), for Crown.

ORDER
(HorwirLL I.)

Thls is an application under Section 491 of
the Code of Criminal Procedure, alleging that
the petitioner was illegally and improperly
detained by the Superintendent, Sub jail,
Calicut and praying that this court do issue
an order for his release.

The petitioner was arrested without a
warrant by the Sub Inspector of Police of
Calicut Town on information received from
the Special Inspector of Police, Alleppy. The
petitioner was produced before the Sub Divi-
sional Magistrate of Calicut, who remanded
him to the Sub Jail Calicut.

It is argued that the procedure adopted by
the police in this case was not warranted by
law.  Section 54(7) of the Code of Criminal
Procedure authorises any police officer to
arrest without a warrant any person (1)
against whom credible information has been
received that he has done an act outside

- British India which if done within British

India would be an offence and (2) who under
any law relating to extradition etc., is liable

‘to be apprehended or detained in custody

)
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in British TIndia. Tt is not denied that
credible information that an offence was
ommitted by the petiioner was receiv-
ed ; but it is argued that the petitioner
is not under any law relating to extradition
liable to be apprhended or detained in cus-
tody. We can find no authority for such
a contention. Section 23 of the Extradi-
tion Act says:

.. .any person arrested without an order from
ajMagistrate and without a warrant, in pursuance of
the provisions of Section 54, clause sevenibly, may

be detained in the same manner and subject
to the same restrictions’ as ‘a person arrested on a
warrant issued by such magistrate under Section L0
of that Act.” 5

The learned advocate relies on -the dictum
of Mukherjee J. in Subodhchandar Roy Chowd-
huri v. Emperor [1] in which the learned
Judge read into the second part of Section
54, clause seventhly, a proviso that the per-
son should be liable to be arrested without a

warrant if the offence had been committed

in British India. With ‘Tespect, we find
nothing in Section 54 or elsewhere which
justifies that conclusion;, but we are not here
dealing with a non-cognizable case. The
petitioner has been charged under
Travancore Penal Code of offences corres=
ponding to Sections 148, 149, 324, 342 and
436, tead with Section 109 of the Indian
Penal Code.
mitted in British India, there can be no doubt
that the petitioner could have been arrested
by the police without a warrant.

_A great deal has been said about the pro-
cedure to be adopted in extradition proceed-
ings; but we are not here concerned with
the extradition proceedings proper. We do

_not know whether they have yet been initia-

ted or mot. The Magistrate who committed
the petitioner to the Sub Jail has authority

over him and cean modify his orders if he:

subsequently finds that the petitioner ought
not to be kept under further detenuou.

The petition is d1s1mssed
N.T.R.
A, A. 0. Nos. 216 to 219 & 340'to 343 of 1946

November 18, 1946
WADSWORTH & GOVINDARAJACHARI, J7.
D. SuBRAMANIA TYER
Ve
THE PODANUR BANK L1D. (in liquidation),

-Tiruvadamarudur, by its Official Liquidator

Companies Act (VIL of 1913), Ss. 237 & 202
—Order under s.. 231—Notice—Considera=

1.  [1925] 52 cal. 319

the,

_If such offences had been com--

Petition dismissed
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tions in ordering prosecution—Reasons for
order— Nonstatement—Effect—Appeal.  *

S. 237 of the Companies Act does not in terms
require the court to make any particular
enquiry or to give the person who is to be
prosecuted an opportunity: to show cause
before the ojficial liquidator is directed to
Jfile a complaint. The order for prosecution
cannot be set aside merely because it was
passed ex parte, particularly when there
has been a full investigation and an ade-
quate opportunity had been given by the offi-
cial liquidator to the directors to exculpate
themselves from the charges.

An order directing a prosecution which from
its very nature is most likely to result in
appeal and which inyolves a matter of very
great importance (o the person to be prose-
cuted should be supported by some indica-
tion of the reasons which justify it. But
the order will not be set aside merely be-
cause of its excessive brevity, if it was in
fact justified by the materials before the
court. 2

While the court directing the prosecution
should take into consideration the financial
position of the company and the desires of
the shareholders and creditors, whether it is
reasonable to saddle the assets of the com-
pary with the costs of prosecution, the court
has a discretion (o ignore the opposition of
creditors to the prosecution, ifin its opinion
the object of the opposition was not so much
to save the company’s funds asto save the
guilty directors.

An order under s. 237 directing the prosecu-
tion of officers of a company is appealable
unnder s. 202, Companies Act.

Appeals against the orders of the District Court._

" West Tanjore dated 29-3-1946 and made respectively
in proceedings Nos. 2438 etc, in O. P, No. 9 of 1943,
G. R. Jagadesa Iyer, for Applt. 5

M. S. Krishnamurthi Sastri, for Respts.

JUDGMENT
[WADSWORTH, 7.]

These appeals arise out of a series of orders
directing the Official Liquidator of the Poda-
nur Bank Ltd., Tiruvidamarathur, to prose-
cute the appellant, his co-directors and the Sec-
retary of the Company for offences under the
penal provisions of the Indian Companies Act.
That the orders in question are appealable
under Section 202 of the Indian Companies
Act is established so far as this Court is con-
cerned by the decisions in Kesavaloo Naidu
v. Murugappa Mudali [1] and Chockalingain

1. [1907] 30 mad. 22
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V. dﬁiclal Liquidator [2].. The winding up
of the Company was ordered by the learned
Judge on the Original Side of this Court in
Januacy 1943 and further proceedings were
to be in the Court of the District Judge of
West Tanjore. On 3rd November 1943 an
application was filed under section 235 of the
Indian Companies Act alleging various acts
of 'misfeasance etc.. on the part of the
Directors and the Secretary and asking the
Court to require the respondents to make
good the loss occasioned by their default.
In the enquiry into this petition interroga-
tories.were served on the respondents and an
opportunity was given to them to state their
case and-to be represented by their Counsel.
Theenquiry was very prolonged and on 31st
July 1945 the District Judge wrote a detailed
order in the course of which he expressed
the opinion that whereas the guilt of {he
Secretary was fairly clear, so far as 1the
Directors were concerned it is a matter of
considerable difficulty to decide whether
they were merely culpably negligent, or
weTte conniving parties to the fraudulent
concealment of facts from the general body
in the balance sheets, or the' alleged un-
authorised and fraudulent sales. The learn-
cd District Judge came to the conclusion that
further investigation was necessary td estab-
lish prima facie the ecriminal liability of
the directors for the preparation of false
balance sheets or for fraudulent sales. He
seems to, have been influenced by an offer
made by Counsel on their behalf to purchase
the unsold decrees and make good any losses
so that payment in full may be made. The
learned District Judge therefore directed the
Official Liquidator to make a report to the
Police and if possible to procurea special
officer of the Criminal Investigation Depart-
ment to make further investigation, Mean-
while the petition was treated as closed’.
On 17th February 1946 the report of the
Special Investigation Officer was received
and on the 19th February the Official Liqui-
dator applied for the revival® of the. applica-
tion praying that the Directors and the
Secretary should make good the losses to the
Company. On 20th February 1946 the learned
District Judge passed ex parie proceedings
reviving the former application and directing
notices to the respondents and he also passed
a very unsatisfactory order authorising the
Liquidator to prosecute ‘“any director, man-
ager or other officer for any offence which
might have been committed.”” This latter

2. [1943] M.W.N. 716(2): LL.R. 1944 Mad. 540

X

v
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‘order has been set aside in our judgment in
C. M. A. No. 197 of 1946 as being obviously
defective. On 13th March 1946, that .is to
say, nearly a month after this order for pro-
secution had been passed, I. A. No. 96 of
1946 was preferred by two shareholders and
one creditor asking the Courf to direct the
sale of the unrealised assets and the distribu~
tion of a further dividend out of the balance
in the hands of the liquidators and also ask-
ing that the prosecution already ordered
should not bz financed out of the funds of
the Company. At the same time there wasa
further petition I. A. No. 97 of 1946 in which
the same petitioners prayed for an interim
stay of the proceedings for the prosecution of
the Directors and the Secretary. The latter
application was dismissed on°the 14th March,
On the 29th March, the learned District Judge
adjourned I. A. No. 96 of 1946 and at the
same time suo motu he passed orders for the
prosecution of the directors and the secre-
tary for the offences they were alleged to
have committed under the provisions of the
Companies Act, It is these orders which
are challengd in the appeals now before us.

The contentions taken in the various
memoranda of appeals are that the orders
were illegal in that they were passed without
notice to the persons sought to be prosecu-
ted, without enquiry into the question of the
desirability of the prosecutions, without any
materials or legal evidence justifying the
prosecutions and without consultation of the
creditors or shareholders who were affected
by the charging of the costs of prosecution to
the company’s assets.

Section 237(1) of the Indian Companies Act
rons as follows :

*If it appears to the Conrt in the course of a wind-
ing up by, or subject to the supervision of, the Court
that any past or present director, manager or other
officer, or any member of the Company has been
guilty of any offence in relation to the Company for
which’ he is criminally liable, the Court may, either
on the application of any persen interested in the
winding up or of its own motion, direct the liquida-
tor either himself t> prosecute the offender or to
refer, the matter to the Registrar.”

This section does not in terms require the
court to make any particular enquiry or to
give to the person who is to be prosecuted
an opportunity to show cause before the
Official Liquidator is directed to file a com-
plaint. On the facts of the present case it
would appear that in the Official Liqui-
dator’s own enquiry the Directors and the
! Secretary had been given every opportunity
to put forward their version of the facts on
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the various charges of misfeasance which are
substantially the matters forming the founda--
tion for the present prosecutions. Seeing
that the section contemplates action by
Court not merely at the instance of
third parties but also on its own motion,
we do not think that it can be laid down as
an absolute rule that the court must call
upon the persons concerned to show cause
before it directs their prosecution. When
as in this case there had been a very full
investigation and an adequate opportunity
had been given to the Directors and the
Secretary to exculpate themselves from the:
charges against them we do not think that
the order for prosecution can be set aside
ngerely because it was passed ex-parze.

On the question of lack of materials before .
the learned District Judge there were no
doubt very considerable materials before him
at the time when he passed his order of 31st
July 1945. Those materials were, so far as
directors were concerned, apparently suf-
ficient only to convince the District Judge
that they were either culpably negligent or
were conniving parties to the fraudulent
concealment of facts from the general body
in the balance sheets and the other mis-
feasances alleged. At the time when the
orders now under appeal were passed the
learned District Judge had also before him
the report of the Special Investigating Officer
which unfortunately was treated as con-
fidential. We cannot see what was the
necessity for treating this report as con-
fidential since substantially everything it
contained had necessarily to be made public
as soon as the prosecution started. The
effect of this rather ~misguided secrecy : is
certainly to make it more difficult for any
one interested to challenge or support the.
correctness of the orders of the learned Dis-
trict Judge. Those orders themselves con-

‘tain no statement of reasoms whatever and

they did not even contain sufficient materials
to enable the appellate court without further
research to satisfy itself that the learned
District Judge did  give due consideration to
the materials available. There is, however,
no proyision in Section 237 of the Companies
Act requiring the court to set forth its rea-
sons when directing the Liquidator to launch
prosecutions: and although it is obviously
desirable whenever a court passes an appeal-
able order that some indication should be
given that the court has applied its mind to
the questions which have to be decided in
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passing the order, it seems to us difficult to:
say that the order has necessarily . to: be
vacated, merely because it does not itself set
forth the reasons- which caused the Court to
pass it. . P

Section 202 of the Indian Companies Act
confers a very wide right of appeal against
the orders of a Court in the winding up of a
Company and it is perhaps going too far to
say that every order in such a matter which

* might conceivably form the subject of appeal,
should contain a detailed exposition of the
reasons supporting it. But we are of opinion
that an order directing a prosecution which
from its very nature is most likely to result in
appeal and which involves a matter of very
great importance to the person to be prosecu-
ted, should be supported by some indication
of the reasons which justify it. We do not
_however, think that the order should be set
aside merely because of its excessive brevity
if it was in fact justified by the materials be-
fore the Court. We have ourselves examined
the report of the Special Tnvestigating Officer
and we are of opinion that there were
materials before the District Judge which
justified him in directing a prosecution of
the appellant  for the offences alleged.
That being so we do mnot think that it is
necessary to set aside the order of the Dis-
trict Judge and require him to draw up a
fresh order with an adequate Statement of
his reasons. :

Mr. Jagadisa Aiyar for the appellant has
strenuously argued on the authority of In re
Northern Counties Bank Ltd. [3] that the
- question whether a prosecution should be
directed in the matter of the alleged misdeeds
of directors of the company: is mainly a ques-

* tion whether having regard to the financial
position of the Company and the desires of
the shareholders and creditors, it is reason-
able to saddle the assets of the company
with the costs of prosecution. We do
not read the case cited as laying down such
a drastic.rule and in fact the learned Judge

who decided the case has himself in a later-

case, re Charles Denham & Co., Ltd., [4]
pointed “out that the Court has a discretion
to ignore the opposition of creditors to the
prosecution if in its opinion the object of the
opposition was not so much to save the Com-
pany’s funds asto savethe guilty director,
The principles which should govern the
Court in deciding whether or not to direct
. the prosecution of a delinquent director of a
3. [1883] 31 w.r. 546
4. [1885] 51 Law Times 570

= 1
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company as part of the proceedings in liqui-
dation have been laid down by Buckley J. in
London and Globe Finance Corporatian Ltd, [5].
The learned Judge says :

»What are the considerations which ought to
govern il? The principle lies, I think in the answer
to the following question, If the persons at whose
expense the prosecu!'ion would be inslituted were
not a class, but were a single person, and that per-
son were an honest and upright man desirous as a
good citizen of doing his duty by the State, are the
circumstances such as that in discharge of that
duty he would feel that he ought at his own expense
and to his own loss to institute a prosecution? Not
in everycase in which a criminal offence has bzen
cominitiéd. would such an ore think ithis duty to
prosecute, Tbe question to be answered is, would
he in this case think his duty to the State required
him to-prosecute? .1f that question be answered in
the affirmative, thep upon principle. I think that the
Court ought to direct a prosecution. Further, I
think that the Court can, and in a proper case ought
to, direct a prosecution without the assent, and even
notwithstanding the dissent, of the class or many of
the class at whose expense the prosecution would: be
instituted."” 2 S

Now what are the facts in the present
case? The company in liquidation had
already paid a dividend of as. 10 in the
rupee. The liquidator had in cash approxi-
mately Rs. 4000 out of which Rs, 2500
was set-aide for a further dividend of As. 2.
It is- not shown that the balance after this
distribution of As. 2 would not suffice’ for
the costs of these prosecutions. The “opposi-

~ tion to the prosecutions wasnot put forward
until after the District Judge had: in his
defective order of the 20th February 1946
come to the conclusion that proceedings
ought to be taken and then the objection
was preferred by two sharcholders whose
holdings were infinitesimal and ome creditor.
There were no indications before the learned
District Judge of any wide divergence of
views on the part of the genmeral body of
share holders and creditors such as would
make it desirable for him to ascertain the
wishes of the persons concerned before decid-
ing to launch a prosecution. And the fact
that a prosecution was likely to result from
the investigation must have been well known
to all parties long before the learned District
Judge decided to prosecute. The probable
cost of these prosecutions are not likely to

_ diminish very seriously the dividend which
the creditors can expect to get. We are not
therefore disposed to interfere with the order
of the learned District Judge on 'the ground
that the District Judge did not give proper
consideration to the financial implications;
of these orders. In the result, therefore,

5.0 1903] 1 oh. p. 728
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although we are definitely of the opinion that
the orders of the learned District Judge should
have been supported by some indication of
the grounds of his decision, we are not pre-

pared on that recason alone to interfere in

appeal. The appeals are therefore dismissed
with costs of the Official Liquidator in C.M.A.
No. 216 of 1946,

N.T.R.

Appeal dismissed

Cr. M. P¥ No. 67 of 1947
-January 24, 1947
YAHYA ALL, J.

MUNIA SERVAT
V. ;
THANGAYYA ONTURIYAR & Others

Cr.P.C. (Vof1898) Ss.145 & 561 4—Order
under S. 145-Disputed lands in the hands of
receiver—Stay of delivery pending revision
—Grant of—No jurisdiction in High Court.

The High Court has no jurisdiction to enter-
tain a petition for stay of delivery of pos-
session of disputed lands and for continu-
ance of the lands in the possession of the
receiver pending disposal of the petition to
revise the order passed by the magistrate
under S. 145, Cr.P.C.

[1925] M.W.N. 772 followed.

_ Petition praying thatin the circumstances stated
in the affidavit filed therewith the High Court will
be pleased to issue an order directing stay of deli-
very of possession of the disputed lands to the Res-
pondents herein by the Agent appointed in the
proceedings in the Court below (M C, No. 14 of 1946
on the file of the court of the Additional I class
Magistrate, Kumbakovam pendiog disposal of Cri-
Rev, Case No, 57 of 1947 presented to the High Court
to revise the order of the Court of the Additional
T class Magistrate of Kumbakonam dated 31--12—46
and made in the said M.C. No. 14 of 1946.

‘T.R. Venkatarama Sastri & M. Srinivasa-
gopalan, for Petr. .

A. V. Viswanatha Sastri, for Respt.
ORDER

Mr. Visvanatha Sastri, the learned advoeate
f:or_tha respondents, raises an objection in
ltm_me against the admissibility of this appli-
cation for stay of delivery of possession of
the disputed lands to the respondents and
for continuance of the lands in possession of
the village munsif any further. His argu-
ment is that this Court has no jurisdiction
to entertain such a
CRS

MUNIA SERVAI V. THANGAYYA ONTURIYAR

petition, since the only

o R

provision of law upon which it could possibly
be founded, viz. section 561-A, Cr. P. C., does
not confer any new or additional powers on
this court and this court has no inherent
power to appoint a Receiver in proceedings
that come up under section 145 Cr. P. C., in
revision before it. For this position reliance
is placed on the decision of a Bench of this
court in Marudayya Thevar \'v. Shanmyga
Sundara Thevar [1]. There an application
was made asking this court to appoint a
Receiver pending disposal of an application
to revise an order passed by the magistrate
under section 145, Cr.P. C. The learned
Judges constituting the Bench held that the
High Court has no jurisdiction to entertain
such a petition pending disposal of a Crimi-
nal Revision Petition. A further contention
was pressed before the Bench that this court
has all the powers that the magistrate has
got in the enquiry under section 145 Cr. P. C.
This contention was repelled with the follow-
ing observations :

“Eyen assuming for the sake of argument that the
High Court has that ‘power, it would not in the least
avail petitioner. For, in the first place, the Magis-
trate and thercfore ex-hypothesi. the High Court,
can only appoint a Receiver while the enquiryis
pending and the enquiry is now over, and in the
second place, the magisirate. and therefore again-
the High Court canappoint a Receiver only where
it is satisfied that a dispute likely to cause a breach
of peace exits, whereas now the magistrate’s order
has put respondent in possession of the property
and there is no danger of a breach of the peace.
unless the petitioner intends to defy the order of the
Magistrate, and the High Court would certainly not
encoursge a party who anoounces his intention of
doing so.

Mr. Venkatrama Sastri endeavoured to
distinguish this ruling on the ground that the
village munsif was appointed in this case by
consent of both the parties; but that was when
the case was pending enquiry. The reasoning
in this portion of the judgment extracted
above still remains, as this is a case of con-
tinuing the Receiver appointed after the
termination of the enquiry. This court cannot
continue such a Receiver or appoint a new
Receiver unless it is satisfied afresh thata
dispute likely to cause a breach of the peace
exists.

Another point of distinction may perhaps
be that, as it appears from the judgment in
the Bench case, the respondent had been
already put in possession of the property,
whereas in the present case the village mun-
sif still continues in possession thereof. The
real position is that the respondents were

_deprived of possession on the 24th Septems

1. [1925] M.W.N. 772
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ber, 1946, when the village miudsif was
appointed by the court to take possession of
the lands and to harvest the crops. Mr.
Venkatarama Sastri consedes that if the Bench
decision is applicable to the facts of the case,
the preliminary objection has to prevail; but
he endeavoured to distinguish it on the
ground already stated. AN

I am of opinion that Igm bound by the
decision of the Bench and T must, following
it, hold that the application for stay of pos-
session which virtually means the appointment
of the village munsif as a Receiver cannot be
maintained. The petition is dismissed.

In this view I have not gone further into the

merits of the case and into the various ques- -

tions inyolved, viz,, about the occupancy
rights of the respondents, the nature of the
regrant to the petitioner’s vendor, etc.
N.T.R, — Petition dismissed
Cr. R. C. No. 147 of 1946
Cr. R. P. No. 141 of 1946
September 9, 1946
YAHYA ALIL J.
KuPPUSWAMI PADAYACHI
v
JAGADAMBAL
Cr.P.C. (V of 1898), s.489—Order for main-
tenance—Resumption o fcohabitation—Effect.
When once after the passing of an order of
_maintenance under s.488, Cr.P.C., the
husband and wi fe have resumed cohabitation,
the order becomes ineffective and unenforce-
able. No formal order of cancellation of
that order is necessary. If there was neglect
or refisal on the part of the husband subs-
equently, that would furnish a ground for the
wife to make a fresh application; but she
would not be entitled to claim payment of
maintenance on the strength of the order
passed before the resumption of cohabitation.
LL.R. 1942 Mad. 24, applied.

Petition under Seotions 435 and 439 of the Code of
Criminal Procedure 1898 praying the High Court fo
revise the order of the Court of the Sub: Divisional
Magistrate, Ariyalur dated 28—1—1946 and made in
M. C. No. 49 of 1945.

N. Suryanarayana, for Petr.

G. Gopalaswami & S. Venkatachalam,

Respt.
ORDER

Thisis an application to revise an order
made by the Sub Divisional magistrate of
Ariyalor dismissing an application under
section 489 of the Code of Criminal Pro-
cedure fited by the petitioner for cancellation

for

KUPPUS&AMI PADAYACHI V. JAG.ADKME;AL
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of an order of maintenance that had been |
passed in -M.C. 40 of 1944. In M.C. 40 of
1944 the petitioner was directed to pay
maintenance to his wife, who was the peti-
tioner in that petition and who is the res-
pondent here. A Trevision application was
filed against that order and when that appli-
cation came up for hearing in this Court on
5th February 1945, it was represented by the
petitioner that the case had been compro-
mised. The respondent’s advocate then men-
tioned to the Court that he had not heard
about it and he took time to verify the infor-
mation. On 7th February 1945 it was reported
by both parties that the husband and wife had
resumed cohabitation and on that ground the
petition was not pressed and was eventually
dismissed. No specific orders were however
then passed regarding the order of mainten-
ance which had been passed in M.C. No, 40
of 1944, It would appear that as reported
then to this Court the respondent rejoined the
petitioner and lived together, according to
the petitioner, for six months. Subsequen-
tly, however, on account of differences that
arose again, the respondent left the peti-
tioner’s house and claimed the maintenance
awarded in M.C. No. 40 of 1944 to be con-
tinued. That occasioned the filing. of the
application under Section 489 of the Code of
Criminal Procedure by the petitioner, for the
cancellation of the maintenance order. The
learned magistrate dismissed that petition
on grounds which appear to me to be wholly.
untenable.

It is unnecessary to canvass those grounds
as the matter is covered by direct authority.
It was held by the learned Chief Justice and
Mockett J. in Venkayya v. Raghavamima [1]

. that a decree obtained by a Hindu wife agai-

nst her husband for maintenance becomes
annulled by reason of subsequent resumption
of cohabitation and is not merely suspended
during such period of resumption. The lear-
ned Chief Justice in his judgment reviewed
the Indian as well as the English precedents
on the question of alimony and held that by
returning to her husband the wife became
disentitled to claim maintenance against him
and the 'decree which she had obtained must
be ‘regarded in the circumstances as having
become ineffective. Tt was observed that by
going back to her husband the wife restored
the position to what it was wheén they were
married. In dealing with the repercussion
of this principle on the provisions of the

1. [1941] M.w.N. 978 : L.L.R, 1942 Mad. 24
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Indian Code of Criminal Procedure the learn-
ed Chief Justice stated that he could see no
difference in principle between an order pas-
sed under section 488 of that Code and an
order under the Matrimonial Causes Act,
1878, or the English Summary Jurisdiction
(Married Women) Act, 1895. He pointed out
that if the principle stated by Lord Elden in
Bateman v. Ross (2] was to be applied, there
can be no question of the suspension of the
order; the order goes entirely. Mockett J.
in concurring with this view pointed out
that the view taken by Curgenven J. in Kana-
gammal v. Pandara Nadar [3], was not in
conformity with the well settled principles.
The learned Chief Justice also referred to
this decision of Curgenven J. and said that
the decision ran directly counter to the
principle embodied in the judgment in Had-
don v. Haddon [4]. The position thus is that
when once after the passing of an order of
maintenance under Section 488 the husband
and wife have resumed cohabitation, the
order becomes automatically ineffective and
unenforceable. No formal cancellation of
that order appears to be necessary. If
therefore there was neglect or refusal on the
part of the husband subsequently, that would
furnish a ground for the wife to make a fresh
application, but she would not be entitled to
claim the payment of maintenance on the str-
ength of the order passed before the resump-
tion of cohabitation. This principle was fol~
lowed in and applied to a criminal case under
Section 488 by Kuppuswami Aiyar J. in
Munuswami Pillai v. Doraikannu Ammal [5].
There the learned Judge emphasised that the
joint living should have besn resumed as hus-
band and wifec. The facts of that case were
peculiar. The husband in that case brought
the wife by a ruse into his house only to get
over the order of maintenance. that had been
passed against him and never lived with her
thereafter, but lived in a separate house with
his concubine. The wife was attended to,
if at all, by the husband’s mother and she
was made to do some menial work in the
house. In those circumstances the learned
Judge was of the opinion that such conduct
did not amount to resumption ofjoint living
and cohabitation. The facts of the present
case are entirely different and there is evi-
dence that for a period of six months the
petitioner and the respondent lived as hus-
2. 3E.R.634 :
. [1927] M. w. N. 111 ; 50 mad. 663
. [1887] 18 Q. B. D. 778 - =
o [1945] M. w. N. 691 ; cr. 127
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—— MUNISWAMI GOUNDAR V. EMPEROR

band and’wife after the order of dismissal

o

was passed by this court in Criminal Revi-

sion case No. 874 of 1944. Following the
Bench decision I must hold that the main-
tenance order passed in M.C. No. 40 of 1944
ceased to be effective automatically on the
resumption of cohabitation between the peti-
tioner and the respondent and that the learn-
ed Magistrate ought in those circumstances

to have cancelled the order when an applica- -

tion was made under Section 489 seeing that

an attempt was being made by the respondent

to enforce the order.

In the result the petition is allowed and
the application made by the petitioner under
Section 489 is granted and the order of main-
tenance passed
aginst him in favour of the respondent is
cancelled. =
N. T. R

Criminal Revision Case No 1000 of 1945
(Criminal Revision Petition No. 934 of 1945),
April 18, 1946.
KuppuswAMI AYYAR J.

M. MUNISWAMI GOUNDAR

Ve
EMPEROR.

Foodgrains Control Order, 1942,
cability.

Where the manager of a joint Hindu family
was conducting business on behalf of the
Samily and had obtained a licence under
the Food Grains Control Order, 1942 in his
name on behalf of the family, a coparcener
helping in the family trade is not liable to
be convicted as having traded without a
licence in violation of¢cl. 3 of the Foodgrains
Control Order, 1942. =

Petition under Sections 435-and 439 of the Code
of Criminal Procedure, 1898 praying the High Court
to revise the Judgment of the Court of Session of

North Arcot division at Vellore dated 3—10—1945 in

Criminal Appeal No. 120 of 1945 (C. C 28 of 1945 0n
the file of the Court of the Additional First Class
Magistrate Vellore).

P, M, Srinivasa Ayyangar & P, V. Srinivasachars
for Petitioner, - =

Public Prosecutor (V.. L. Ethiraj) for Crown,

JUDGMENT.

The petitioner is the second accused in
C. C. No. 28 of 1945 on the file of the court
of the Additional First Class Magistrate,

~Vellore. He was tried along with another
who was the first_accused. They were both
-members of a joint Hindu family, being
cousins, and they were engaged in rice

trade. The prosecution case was that they

traded without a licence and therefore violat-
ed clause 3 of the Food Grains Control
Order, 1942, and sold rice in excess of 20
- maunds in a  single tramsaction. Their

(Ell 3—Apﬂi- :

in M. C. No. 40 of 1954 -
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defence was that they were membérs of a
a joint Hindu family and the second accused
was only helping in the trade and that they
did not commit any offence. The first court
found both the accused guilty on the ground
that the licence was issued only in the name of
the first accused and not in the name of
both. On appeal the learned Sessions Judge
of North Arcot acquitted the first accused be-
cause there was a licence in his name and

* ordered a retrial as against the second accused.

But it must be remembered that this is a
case in which the second accused was not
trading himself. If he had traded in his ewn
name and on his own behalf then he would
be bound to take a licence. If he had
been the manager of the joint family and
if as such manager he had to conduct the
business on behalf of the family, then he
would have taken the licence in his name
for doing such business. In this case the
first accused has taken a licence. The
second accused even in his plea had stated

. that he was only helping the joint family as

a member of the joint family. Consequently,
it cannot be said that he was carrying on
any business to necessitate his taking out a
licence. Clause 3 runs thus :—

¢ No person shall engage in any undertaking which
involves the pqr_chase etc, or storage for sale in
wholesale quantities of any foodgrain except under
and in accordance with a licence issued in that

..behalf by an officer auchorised by the Government,”

This is not a case of the second accused
engaging himself in any such undertaking.
He was only helping the family which was
engaged in such an undertaking and the
family has obtained ths licence in the name
of the first accused who was engaged in the
business on behalf of the family. In these
circumstances the learned Sessions Judge
was not justiied in ordering a  retrial
against the second accused. Tie order of
the Sessions Judge directing a retrial is
set aside and the second accused is acquitted.
N. . Rq ;

Criminal Reyision Case No. 461 of 1946.
(Criminal Revision Petition No 443 of 1946)
December 9, 1946
YAHYA ALL J.

K. C. VELAYUDHAN.

v.

P. R. RAMAN NAIR.

Cr.P.C. (V 0f1898) Ss. 435 & 436—Order of
discharge setting aside — Fresh evidence
available— Not a sufficient ground.”

The availability of fresh evidence is not a
sufficient ground for a Court of revision to
set aside an order of discharge and direct
[fresh enquiry.

* VELAYUDHAN V. RAMAN NAIR
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It is open to the complainant to file a fresh
_ complaint on the same averments and to
make the fullest use of the fresh evidence
upon which he is resting his case in reyision.
Petition under Sections 435 and 439 of the Code of
Criminal Procedure, 1898 praying the High Court
to revise the order of the Court of Session South
Malabar dated 25—3—1¢46 in Crl. R. P. No 2 Jof 1946
perferred against the order of the Stationary Sub
Magistrate, Palghat dated 28—12—1946 in C. C,
No. 145 of 1945
- V. V. Srinivasa Iyengar & R. Krishnamachari for
etr. i &
I..S. Veraraghava Iyer for Respt.
ORDER.

The petitioner was the first accused in
C. C. No. 1415 of 1945 on the file of the Sta-
tionary Sub-Magistrate, Palghat. He was
along with six. others charged under section
430 1. P, C. for causing mischief by digging a
channel in a certain plot of land and wrong-
fully diverting water from the respondent’s
wet lands. After examining the prosecution
witnesses the trying magistrate discharged
accused | and 6 and framed charges against

_the remaining® accused. . Against the order
discharging the petitioner, (first accused),
an application was filed in the Sessions Court
South Malabar, by the complainant. The
learned Sessions Judge set aside the order of
discharge so far as the petitioner is concerned
and directed further enquiry. The present
revision petition has been filed against that
order.

The sole ground on which the further
enquiry has been ordered by the learned Ses-
sions Judge is that in a petition dated 3rd
Dezcember 1945 sent by the petitioner to: the
Sub-Magistrate, Alatur, the petitioner has
stated that he directed the second accused to
divert the water. The learned Sessions
Judge pointed out that if the petition is ad-
mitted in evidence and proved it would
show that the first accused abetted by ins-
tigation the commission of the offence with
which the second accused was charged.

_ The complainant alleged in the Sessions
Court that he had applied for an adjourn-
ment to summon a clerk of the Alatur Sub-
Magistrate’s Court to prove the petition
referred to above, and that in spite of it
the magistrate discharged the first accused
on the ground of want of evidence. On the
filing of the revision petition a report ap-
pears to have been called for by the learned
Ssssions Judge from the Sub-Magistrate with
reference to this averment and the Sub-
Magistrate denied that any such application
was made for adjournment or that a certified
copy of any such petition was tendered in

.
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evidence.- Subsequent to this an affidavit
was filed by the complainant respondent’s
advocate to which reference is made by the
learned Sessions Judge; but apparently the
learned Sessions Judge did not further con-
sider the matter in view of the specific denial
by the Sub Magistrafe of the fact of any such
application for adjournment having been
made or petition having been offered in evi-
dence. After discussing this part of the case
the learned Sessions Judge said, “however as
the lower court’s ground for discharging the
first accused cannot be supported in view of
the evidence of the petition, therorder of the
discharge of the first accused is set aside.”
Therefore the order of the gSessions Judge is
based upon the ground that fresh evidence is
available which would establish the fact of
instigation on the part of the petitioner and in
view of that circumstance the matter should
be re-opened and eaquired into afresh. Such a
course is not ordinarily to be adopted by a
revision court. As pointed out by Sankaran
Nair, J. in Lakshmi Narasappa v. Mekala
Venkatappa [1] “a power to order what is
practically a re-trial, to give a complainant
another opportunity of re-examining his
witnesses and adducing fresh evidence ought
not to be presumed, as it is unjust to the
accused and opens a wide door to perjury and
corruption.”” The learned Judge observed :—
“That the case is only one of discharge, which
is not ordinarily at any rate a bar to a fresh
prosecution, supports the same view as the
injustice, if any, to the complainant may be
thereby remedied.”” 5 -
These remarks are quite apposite to the
present case. It is, open to the respondent to
file a fresh complaint forthwith on the same
averments against the petitioner and to make
the fullest use of the document upon which he
is resting his present case in revision. That
howeyver, is not a special or sufficient -ground
for the court-of revision to set aside the order
of discharge or to direct a fresh enquiry., .
The petition is allowed and the order of the

Sessions Judge is set aside.

N.T.R. —
Cr. R. C. No. 1009 of 1946
Cr. R. P. No. 967 of 1946

January 23, 1947
YAHYA ALIL, J.
N. KANDASWAMI PILLAI & another

: Ve i
THE EXECUTIVE OFFICER, PANCHAYAT
BoARD, ATTUR (Salem Dist).

1. [1908] LL.. 31 Mad, 133
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Local’ Boards Act (Mad. Act X1V of 1920),
ss. 194 & 207—Erecting factory without
permission — Prosecution and acquittal —
Lresh prosecution—Cr. P, C, (V of 1898),
S's. 242, 248 & 403. i

The erection of a factory without permission
[from the prescribed authority is not a con-

tinuing offence and hence a previous acquit-

tal under s.194 read with s. 207 of the
Local Boards Act for having erected the
factory is. a bar to a fresh prosecution.
The fact that the complaint was withdrawn
on the previous occasion even before the
question was put to the accused under s. 242

Cr.P. C. is immaterial, for in a summons

case the trial begins when the accused ap-
pears or is brought before the magistrate
and not when he'is asked to show cause why
he should not be convicted.

Petition under Sections 435 and 439 of the Code of

Criminal Procedure, 1898 praying the High Court to

revise the order of the Stationary Sub-Magistrate,
Adttur dated 31—8—1946 in C. C. No, 1211 of 1946.

K. Kalyanasundaram for the Petitioner.
The Public Prosecutor on behalf of the Crown,

: ORDER.

The petitioner in this case was acquitted
on a previous occasion of an offence under
Section 194 read with. Section 207 of the
Madras Local Boards Act, 1920, for having

erected a factory without permission from

the prescribed authority. He was subse-
quently prosecuted for running the factory
and convicted.. After that conviction
would appear that a fresh charge-sheet was
filed against him for the erection of the fac-
tory and he was prosecuted under the same
sections namely Ssction 194 read with sec-
tion 207 of the Act. ' When the case came up
the plea was raised on behalf of the peti=
tioner (accused) that a fresh prosecution did
not lie in view of the previous acquittal,
being barred by the doctrine of autrefois
acquit under Section 403 of the Code of Cri-
minal Procedure. The magistrate who dealt
with the case overruled this objection and
directed that the trial should proceed. The
reason mentioned by him is that the execu-
tive officer withdrew the complaint on the
previous occasion even before the question
was put to him under section 242 of the Code
of Criminal Procedure and therefore it cannot
be held that the accused were tried and
acquitted within the meaning of section 248
of the Code of Criminal Procedure.
view is clearly wrong. As set out in Sec-
tion 242 of the Code the trial of a summons
case begins. when the accused appears or is
brought before the magistrate, and not when

it~

e
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he is asked:to show cause why-he should
not be convicted. Before setting aside the
order I wanted to be sure whether the
erection of a factory is not a continuing
offence and - whether Section 403 of the
Code applies to a continuing offence. The
language of Section 207 of the Local Boards
Act itself clearly shows thatin order to con-
stitute a continuing offence within the
meaning of schedule IX of the Act, it is
necessary that the person should have been
first convicted of that offence and then con-
tinued to commit the same offence again. In
the present case there has bsen no such ori-
ginal conviction and a continuance of the
offence. Even otherwise the erection of a
factory cannot be deemesd to constitute a
continuing offence because it is an act which
can be performed only once although the
running of the factory may constitute a con-
tinuing offence.

The petition is allowed and the order of the
magistrate is set aside and the proceedings
before the magistrate are quashed in view of
the bar arising by reason of the previous

*_acquittal.

N.T.R.

- Criminal Revision Cases Nos. 1097 and
1098 of 1945 and 411 of 1946,
(Criminal Revision Petitions Nos. 1016 and
1017 of 1946, and 396 of 1946
December 19. 1946
KUPPUSWAMI AYYAR, J.

M. RAMANATHAN CHETTIAR

v.
EMPEROR
Local Boards Act (Mad Act XIV of 1923 )—
S. 206—Notification under—Extension of pro-
visions of District Municipalities Act (V of
1920) S. 347 not madle applicable—Prosecu-
_tion—If maintainable.

'Bya notification issued under S. 206 Local

Boards Act, the Local Government extended
certain provisions of the District Munici-
palities Act to a Local Board area; but in
8. 347 District Municipalities Act, the proyi=
sion for starting prosecutions, was not
included in the notification. The petitioners

were prosecuted under the extended provi- -

sions.

Held, that the prosecution could not be main-
tained until the provisions of s. 347 District
Municipalities Act, are made applicable to
the local board area.

Petitions under Ss. 435 and 439, of the Code of
‘Criminal- Proccdure 1898, praying the High Courrt to
revise the Judgment of the Court of the Stationary
Sub Magistrate of Dbarmapuri dated 13—11—45 in
C, C. 1851 & 1852 of 1945 etc.

RAMANATHAN CHETTIAR V. EMPEROR
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C. S. Swaminathan, for Petr.
P. Govinda Menon, for Respt.
Public Prosecutor (V. L. Ethiraj) for crown.

ORDER.

These three revision petitions arise out of
prosecutions under the District Municipali-
ties Act. The area in which these offences
are said to have been committed is no doubt
not a portion of the Municipal area but a
portion of the Local Board arza. The provi-
sions of the District Municipalities Act were
extended to this area. The petitioners in
these three cases have been prosecuted in
C.C. No. 1851 of 1945 (Cr.- R. C. No. 1097
of 1945), and C.C. No. 1852 of 1945 (Cr. R.C.
1098 of 1945) and C.C. No. 2113 of 1945
(Cr. R. C. No. 411 of 1946) for offences puni-
shable under Section 199 read with Section
317 of the Madras District Municipalities Act
in the former two cases and in the third case
for offences punishable under Sections 205
and 317 of the same Act. These offences
relate to default with regard to the obtaining
of sanction for erecting buildings. When the
local Government at the request of the Pan-
chayat Board of Dharmapuri extended the
provisions of the District Municipalities Act
to the area under the control of the Pan-
chayat Board, a notification order was issued
under Section 206 of the Madras Local
Boards Act which runs thus :

¢No. 623—In exeroise of the powers conferred by
section 206 of the Madras Local Boards Act 1920
{Madras Act XLV of 1920), the Government of
Madras are hereby pleased at the request of
the Dharmapuri Panchayat and of the Dharma-
puri District Board to extend to the Dbarmapuri
village, the following provisions of the Madras Dis-
trict Municipalities Act 1920 (Madras Act V of 1920)
and the rules framed thereunder: (1) Chapter IX
Streets and Chapter X—Buildings Regulations;
(1i) so much of sections 303 (3), 313, 317 and 338 and
Sohedules VII and VIII as relate to Chapters IX and
X aforesaid; and (iii) clauses (4), (11), 24 and (29)
of section 3, clauses (8) and (10) of section 306 read
with section 203-A of the Madras Local Boards Act,
1920, and section 344 of the Madras Distiict Munici-
palities Act, 1920 subject to the modification that
in the said provision, all references to ‘Municipal
Council’ ‘Council’, ‘Municipal’ and ‘Municipality”
shall be construed as references to Panchayat, all
references to ‘Cnairman’ or ‘Execmtive authority’
as references to President of the Panchayat and the
reference to ‘Schedule IV’ .in section 344 as a re-
ference to Schedule IV to the Madras Local Boards
Act, 1920.”°
Unfortunately the provision of Section
347 of the District Municipalities Act was
not included in this notification with = the
result that the provision as regards the per-
son who is to prosecute any such offence is
not included and that thzre is no machinery
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for starting these prosecutions. It is there-
fore contended that in the absence of sucha
provision for starting prosecutions in such
cases these prosecutions must fail, since it
can be started only by a person specifically
mentioned. On the other side it is argued
that these prosecutions must have been con-
strued as prosecutions under the Local Boards
Act. Tt is not a prosecution under the provi-
sions of the Local Boards Act, It is only a
case where the provisions of the District
Municipalities Act are extended- to the Local
Board area and the prosecution is one under
the District Municipalities Act and the provi-
sion providing the machinery by which the
prosecution is to be started is not there.
The lacuna of such a provision would not
entitle Local Board to act in the way in
which it did. This is not a case’ in which it
can be said that the prosecution under the
Local Boards Act is a prosecution under the
District Municipalities. Act in respect of a
portion of the Local Board area to which this
Act is extended.

Consequently all the three petitions are

allowed and it is found that the prosecution

cannot be maintained until the provisions of
section 347 are applied to this Local Board
area with the necessary amendments as
regards the persons who are to start the
prosecutions. It will be open to the local
Government to take the necessary steps to
remedy the defect in future.
N.T.R.
-~ Cr. R. C. No. 532 of 1946
Cr. R. P. No. 511 of 1946
January 16, 1947
YAHYA ALIL J.
S. M. A. R. M. ARUNACHALAM CHETTIAR
alias Veerappa Chettiar
v

M. S. T. THANNEERMALAYAN CHETTIAR

District Municipalities Act (Mad. Act V of
1920), S. 3534—Applicability—Tests.

At a'meeting of a Municipal Council an alter-
cation arose between two Councillors peti-
tioner and the respondent about the method

- of recording the resuit ofa poll andin the
course of the altercation the petitioner is
said to have abused the respondent and
threatened to knock out his teeth. The res-
pondent accepted the challenge and asked
him-to try. When the challenge was so
accepted the petitioner is said to have left
his seat and proceeded to the place where
the respondent was sitting and called him
out so that he may knock out his teeth and
show him what he could do. He scraiched

“Council

the respondent’s right hand, pulled the right
lapel of his coat and toreit: One of the
Councillors intervened and separated them:
Immediately the petitioner is said to have
taken up his shoe and rushed towards the
respondent to strike him. Again some of the
Councillors intervened and separated them.
At that stage the meeting adjourned. Then
the petitioner went out of the hall and stood
in the verandah and threw out a challenge in

~ abusive language to the respondent to come
out of the hall saying that he was prepared
to shoe him and even go to prison. When he
said this he had his shoe in hand and was
brandishing it. Upon these averments a
complaint was filed alleging commission of
offences under. Sections 323, 352, 355 and
504 Penal Code.

Held that (1) the first stage-ending with the
throwing of the challenge and the accept-
ance of it was done while acting or purport-
ing to act in the discharge of official duty
and previous sanction under S. 353-A Dis-
trict Municipalities Act is required for the
prosecution ; 3

(2) the subsequent acts were not done while
acting or purporting to act in the discharge
of official duty and previous sanction is not
necessary for prosecution for offences then
committed.

The correct test -to be applicable would be
whether the act complained of was done
while acting or purporting to act in the
discharge of official duty and whether the said
act can reasonably be related to the official
character of the person who did the act or in’
other words there was anything in the nature
of the act complained of that attaches it to
the official character of the person doing it.
Petition under Ss. 435 and 439, of the Code of

Criminal Procedure 1898 praying the High Court to

revise the Order of the Court of Session. Ramnad

division at Madura, dated 15—4—1946 and made in

Crl.R.C No. 8 of 1946 C. C. No. 1 of 1946 Additional

Sub Magistrate 's Court, Tiruppattur)

L. S. Veeraraghhaya Iyer for Petr.

C. Balasubramanian for Public Prosecutor,
for Crown.

G. N. Chari for Complt.

ORDER

On 2nd January 1946 the respondent

who isa member of thz Municipal Council,

Karaikudi filed a complaint before the Addi-
tional Sub-Magistrate, Tirupattur against
the petitioner who is another member of the
complaining of certain offences
committed by the petitioner during and after
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a meeting of the Muhicipal Counecil ield on
the evening of the 27th December 1945. ‘At
that mesting a resolution was moved with
teference to the improvement to be effected
to a market in Karaikudi, The petitioner
and the respondent expressed opposite views
oh the resolution and when the sense of the
house was taken six members voted for the
complainant’s view while four were against
it. One other Councillor remained neutral.
The chairman started recording the result of
the poll and in doing so he noted first, the fact
of one of the Councillors remaining neutral
and thereafter the result of the division with
regard to the resolution. The petitioner
(accused) objected to this method of record-
_ing the minutes and said that the division
should be noted first and thereafter the neu-
tral vote. He suggested that what had been
“already recorded should be scored out from
the minutes book. According to the comp-
laint, the complainant also supported this
Suggestion but the accused was not pleased
with the complainant’s support since he felt
- chagrined by the defeat his resolution had
suffered. An altercation ensued between the
petitioner and the rtespondent and in the
course of the altercation the petitioner is
said to have abused the respondent and threa-
tened to knock out his teeth. © The respondent
accepted the challenge and asked him to
try. This is the first stage of the incident.
When the challenge was so accepted the
petitioner is said to have left his seat and
proceeded to the place where the respondent
was sitting and called him out so that he
may knock out his teeth and show him what
he could do. He scraiched the complainant’s
right hand, pulled the right lapel of his coat
and tore it. One of ‘the Councillors inter-
. vened and separated them. Tmmediately the
petitioner is said to have taken up his shoe
and rushed towards the respondent to strike
him, Again some of the councillors inter-
vened and seperated them. At that stage the
meeting was adjourned. This may be regarded
as the second stage of the incident.
After the adjournment of the meeting the
petitioner went out of the meeting hall and
stood in the outside verandah and threw out
a challenge in abusive languge to the res-
pondent to come out of the hall, saying that
he was prepared to shoe him and even go to
prison. When he said this he had his shoe
in his hand and was brandishing it. The
petitioner was, according to the complainant,
~caught hold of and pushed and taken away
from the place, )

“duties as a municipal councillor.

Upon these averments a complaint ; was
filed alleging the commission by the petitioner
of offences under sections 323, 352, 355 and
504 of the Indian Penal Code. The Addi-
tional Sub-Magistrate dropped furthet pro-
ceedings with regard to the complaint and
discharged the accused, taking the view that
under section 353 (A) of the District Munici=
palities Act sanction of Provincial Govern=_
ment was necessary to enable the Court to
take cognizance of these offences in view of
the circumstances that all the acts complained
of were done by the accused while acting
or purporting to act in the discharge of his
An appli-
cation to revise that order was made befors
the Sessions Judge of Ramnad, who, how-
ever took a different ' view and held that
sanction of the Provincial Government was
not required for the prosecution of the peti-
tioner and set aside the order of the Sub-
Magistrate and ® directed enquiry into the
complaint. The present application by the
accused in that case is to revise the order of
the Sessions Jude.

Section 353 (A) of the District Municipali-
ties Act provides :

“When the Chairman, any Councillor or the Exe-
cutive Authority is accused of any offence alleged fo
have been commiited by him while acting or pur-
porting to act in the discharge of his official duty,
no Court shall take ¢ Jgnizance of such offence except
with the previous sanction of - the Provincial
Government.'

It will be noticed that the corresponding
Section 227-A of the Madras Local Boards
Act is in identical language. Section 197
of the Code of Criminal Procedure which
also requires the sanction of the Provincial
Government in certain cases contains the
phrase “while acting or purporting to act in
the discharge of his official duty’” which oc-
curs in the two Acts referred to abave. Sec-
tion 270 (1) of the Government of India Act
has also been referred to and there the con-
sent of ths Governor of the Provines is requi-
red in the case of a person employed in
connection with the affairs of the Province
with regard to any act done or purporting - to
be done in the execution of his official duty
as a servant of the Crown. Literally speak-
ing Section 270 of the Government of India
Act is not concerned with acts or things
done “while acting or purporting to act in
the discharge of his \official duty” but with
acts done or purporting to be done in the
exccution of a duty as a servant of the
Crown. A  distinction has been drawn
between the language of this section and



1947 M W N Cr

Section 197 of the Code of Criminal Proce-
dure by Varadachariar J. in Dr. Horiram
Singh v. The Crown (], where the learned
Judge at page 509, points out that Section 197
of the Code Criminal Procedure cannot be
treated as bearing a true analogy to Section
270 (1) of the Constitution Act. It is unne-
cessary to go into that aspect of the matter
although T may while on this decision of the
Federal Court usefully advert to the test that
Varadachariar J. laid down with reference
to Section 197 of the Code Criminal Proce-
dure, as the correct test applicable to a case
arising under that section. After examining
the various decisions bearing upon the ques-
tion the learned Judge pointed out that there
are three groups of cases which have laid
down three different tests. In the first group
it is insisted that there must be something in
the nature of the act complained of that atta-
ched it to the official character of the person
doing it. In the second group more stress is
laid on the circumstance that the official char-
acter or status of the accused gave him the
opportunity to commit the offence; in the third
group of cases, stress is laid almost exclu-
sively on the fact that it was @t a time when
the accused was engaged in his official duty
that the alleged offence was said to have been
committed. Varadachariar J. was of the opi-
nion that the first was the correct test; and
referring to the time test namely that men-
tioned in the third group of cases the learned
Judge said:

““The mse of the expression ‘while acting etc’ in
Section 4197 of the Criminal Procedure Code (parti-
cularly its introductien by way of amendment in
1923, has been held to lend some support to this view
While I do not wish to ignore the significance of the

time factor, it does not scem to me right to make it .

the test. To tske an illustration suggested in the
course of the argument, if a medical officer, while on
duty in the hospital, is alleged to have committed

rape on one of the patients or to have stolen a ]ewel £

from the patlent s person, it is difficult to believe
that it was the intention of the Legislature that he
could not be prosecuted for such offences except. with
the previous sanction of the Local Government.'"
There seems to be no reported case decided
directly under- Section 353-A of the District
Municipalitiss Act; at any rate none has
been cited before me. On behalf of the peti-
tioner my attention has been drawn however
to some decisions of this Court given under

_ Section 227-A of the Local Boards Act and-

Section 197 of the Code of Criminal Proce-

dure., I must first advert to the Bench deci-

sion reported in Gangaraju- v. Venki [2]
i [1939] m.w.N. 497: cr 69.

s [1929] M.W.N. 387: €t 61 52 mad, 602

o Cr 6
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which was a case under Sect1oq197 of the
Codoe of Criminal Procedure. It was held in
that case that the question in such cases is
not as to the nature of the offence but -
whether it was committed by a public
servant acting or purporting to act as
such in the discharge of his official duty.
Any discussion, therefore, as to the nature
of the offence is of remote relevance on the
question  whether sanction is necessary
under any of these special protective provi-
sions. The test laid down by Waller J. in
the Bench decision cited above is whether
it was committed by a public functlonary
acting or purporting to act as such in the
discharge of his official duty. The three
other decisions, all decided by Pandrang
Row J. bearing upon this question are Karu-
ppiah Thevan v. Krishna Pillai [3], Subbaiah
V. Ramacharlu [4], and in re Subramania
Mudaliar [S]. In all these cases the learned
Judge took the view that the act need not be
an authorised or official act, the reasoning
being that if if was an authorised or -
official act it would not be an offence.
The protection is given only with refe-
rence to acts which transgress the limits
of one’s official competence. But in
Karuppayya Thevan v. Krishna Pillai [3], the
learned Judge tookecare to point out that the
question for decision was not whether the
particular act: alleged was within the juvis-
diction or competence of the Board but whe- .
ther the act was done while the accused pur-
ported to act in discharge of his duties and
whether the act can be reasonab]y related to
the official character of the person who did it.
By laying down this test namely that the act
should be reasomably related to the official
character of the person who did it, the learn-
ed Judge was virtually adopting the criterion
in Dr. Hori-
ram Singh v. The Crown [1], namely that
there should be something in the nature of
the act complained of that attached it to the
official character of the person doingit. It
is not necessary to refer  to the other casgs.
cited as they do not carry the discussion fur-
ther.

On a scrutiny of all the decisions bearing
_upon the point the correct test to be appli-
cable would in my opinion be whether the
act complained of was done while acting or
purporting to act in the discharge of official
duty and whether the said act can reasonably

[1939] m.w.N. 240 ; Cr. 3
= 4. [1939] M.w.N. 741 ; Cr. 105
5. [1940] M.w.N, 353 ; Cr. 45
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be related to the official character o the per-

“son who did the act or inother words ‘there

was anything in the nature of -the act com-
plained of that attaches it to the official
character of the person doing it.

Applying this criterion to'the present case

. there can be little doubt that the first stage

ending with the throwing of the challenge
and the acceptance of the challenge was done
while acting or, purporting to act in the dis-
charge of official duty. The precise language
employed by the offending councillor may
not be justified as “Parliamentary’’ but it
was allegedly uttered while exercising his
right of objecting to his collegue intruding

* when he was making his protest to the chair

- the person at that time.

about the method adopted at recording the
proceedings in the minute book. If there-
fore any offence is alleged to have been com-
mitted at that stage, sanction would be

- required under Section 353-A of the District

Municipalities Act, With reference to acts
said to have been :committed during the
second: and third stages,
doubt that they were not done while acting

~or purporting to act in the discharge of

official duty asthey did not in any manner
whatsoever telate fo the official character of
Any offence commit-
ted during those stages therefore does mot
require  the previous sanction of the Provin-
cial Government under Section 353-A of the

. District Municipalities Act. —

The order of the Sessions Judge is accord-
ingly modified and the Stationary Sub Magis-

- trate of Tiruppattur is directed to proceed

* with the case according to law in thelight of

the observations made mJth1s judgment.

N.T.R. —

Cr. R, C. Nos.. 268 to 271 of 1946

~ €r. R. P. Nos. 261 10264 of 1946

GOVINDARATACHARI, J
February 17, 1947
M1yala INARASIMHACHARIAR & others
V.
EMPEROR

Criminal Procedure Code (V0f1898) Ss 350

- (1) Proviso (a) & 5371—Right* to recall
witnesses—Commenicement of proceedings—
Meaning of—Refusal to recall—Defect tf
cured by S.537.

The cases against the accused were adjourned
to 12th July 1945 for further cross-examin-
tion of P. W. 12 but before that date the
magistrate. was transferred and  another
‘magistrate was posted in his place.  The
cases however had still to: be adjourned seve-
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there can be no

ral times as P.W. 12 continued to be ill.

On 13th September 1945 the accused applied -

“under 8. 350 (1) Proviso (a) of the Criminal
Procedure Code that all the prosecution
witnesses be resummoned and re-heard. The
magisirate refused the request holding thar
ifthe accused desired to avail thémselyes

“of the right conferred by S. 350 (1) proviso .

(a) they should have applied on 12th July
1945 when the cases were called on before
him. The trial praceeded resulting in con-
victions. In revision, -

Held thet the second magistrate cannot be

- said to have commenced his proceedings at
any. date before the 13th September- 1945

~.and the accused were * quite within their
right in asking that the prosecution witnes-
ses should be reswmmoned and reheard on
-13th September-1945.

The commencement of proceedmgs within the
meaning of Proyiso (a) to S. 350 (1) Crimi-
nal - Procedure - Code - means an -effective
commencement of the proceedings and not a
mere posting of the case from one date to
another. >

Held further that the defect in procedure was
not cured under S. 537 Cr.P.C. and the
conviction must be set aside.

Held also zhat 1nthe circumstances lapse of

time. since the date of the alleged dffence

was not a ground for not ordering retrial.

Petitions under Sections 435 and 439 of the Code
of Criminal Procedure 1898, praying the High Court
to revise the Order of the Court of the Sessions Judge
of South Kanara dated 4-3-46 and madein C. A. Nos,
1 to 4 of 1946 \C.C. Nos. 138 to 140 & 142 of 1943 Sub
Divisional Magistrate’s Court. Coondapur).

V. T. Rangaswami Aiyangar, D. B. Jagan-
natha Rao, L. S. Raju, G. Gopalaswami &
S'. Venlcatachalam. for Petitioners.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER.

The same point arises in these four cri-
minal revision. cases which can therefore be
conveniently dealt with together. Crl.R. C.
Nos. 268, 269, 270 and 271 of 1946 have
arisen respectiyely out of C. C. Nos. 138, 139,
140 _and 142 of 1943 on the file of the Sub-
Divisional Magistrate, Coondapur. The sole
accused in C. C. No. 138 -of 1943 is one
Miyala: Narasimhacharya who held two
powers of attorney from the previous

Swamiar of Sri Pejawar Mutt in Udipi who-

died on 16th October 1939. The accused is
said to have continued
It is

1947 M WNCr |

in management of °
 the affairs of the mutt even thereafter, |
alleged that he was entrusted with and was =
hwmg dommlon over': certam gold jewels

bedigteglls
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belonging to the said mutt. In €. €. No. 139
of 1943 Narasimhacharya is the first accused
and the second accused is a person who is
described as his shanbhogue. Narasimha-
charya and a clerk are the accused in C. C.
No. 140 of 1943, The sole accused in C. C.
No. 142 of 1943 is a person who is described
as a Kottari. Narasimhacharya has been
convicted: under section 409 of the Indian
Penal Code. The second accused in C.C.
No. 139 of 1943 and the second accused in
C. C. No. 140 of 1943 have each been con-
victed in the alternative under section 409
read with section® 109 of the Indian Penal
Code or under section 411 of the Indian
Penal Code or under section 414 of the Indian
Penal Code. The accused in C. C. No. 142
of 1943 has been convicted under section
411 of theIndian Penal Code or section 414
of the Indian Penal Code. - All these convic-
tions have been upheld by the Sessions Judge

of South Kanara. The offences in C. C. No.

13810f.1943 are said to have been committed
on or about 14th December 1938, 10th Janu-
ary 1939 and 4th September 1939. In C. C.
No 139 of 1943: the offences are said to have
been committed in or about September 1939,
In €. C. No. 140 of 1943 the offences are said
‘to have been committed in or about December
1938 and in C. C. No. 142 of 1943 the offences
are said to have been committed on or about
17th May 1939, 4th September 1939 and 3rd
February 1940. It is unnecessary to refer
to the sentences in any detail.

The cases were pending on the file of the
Sub Divisional Magistrate, Coondapur for a
considerable time for the further cross-exa-
mination ‘of P. W. 12 who. was very ill and
were being adjourned from time to time. On
30th June 1945 the magistrate adjourned
the cases to 12th July 1945 for the same
purpose ; but before 12th July 1945 the
magistrate who had heard the cases pre-
viously was transferred and another magis-
trate was posted in his place. The cases
-however had still to be adjourned several
times as P. W. 12 continued to be ill. On
13th September 1945 the accused in the
several cases applied under section 350 (1)
proviso (a) of the Code of Criminal Procedure
that all the prosecution witnesses might be
resummoned and reheard. The magistrate
however refused the request ‘holding that if
the aceused desired to avail themselves of the

. right conferred by section 350 (1) proviso (a)-

of the Code of Criminal Procedure they should
- have applied on the 12th July 1945 when the
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cases were called on before him or on any of
the subsequent dates to which the cases were
being re-posted. The trial ‘proceeded result-
ing in.convictions as already stated. ;
Tt is argued by Mr. Rangaswami Atyangar,

advocate for the petitioners in Cr. R, €. - -

Nos. 268, 269 and 270 of 1946 that the
accused- were quite within their rights in
asking that the prosecution witnesses should
be re-summoned and re-heard on 13th Septem-
ber 1945. This argument was adopted by
Mr. Gopalaswami who appeared for the
petitioner in Cr. R. C. No. 271 of 1946.
tion 350(1) and proviso (a) run as follows :

“Whenever any Megistrate, after baving heard

and recorded the whole or any part of the evidence in
an inquiry or a trial ceases lo exercise jurisdiction

Sec-

therein. and is succeeded by anothey Magistrate who

has and who exercises such jurisdiction, the Magis-
trate so succeeding may act oun the evidence so
recorded by his predecessor. or.partly recorded by

his predecessor and partly recoided by himself ; or he

may re-summon the witnesses and recommence the
enquiry or trial. s

Provided as follows: (a) in any trial the aceunsed
may, when the second Magistrate commences his
proceedings, demand that the witnesses or any of
them be re-summoned and re-heard " 3

The question that arises is whether the second

magistrate can be said to have commenced
proceedings at any date before  the
13th September 1945.
at no earlier date was there any effective

The argument is that -

commencement of the proceedings by him

and that the cases were simply being adjourn- —

ed from one date to another. There is direct
authority in support of this argument in the
judgment of Happel, I. in Cr. R. C. No. 415
of 1944,
does not -set out the facts of that case but
it appears from the order of the Additional
First Class Magistrate, Villupuram, which

The judgment of the learned Judge ©

was revised by Happel, J. that in that case -

too the accused was attending the court on
two occasions, 14th April 1944 and 2lst
April 1944, after the new Magistrate took

charge and that the application for the resum- -

moning and rehearing of the witnesses was
made only on 9th May 1944, The learned

Public Prosecutor admits that this is the only

direct ruling on the matter, I respectfully

agree with it, and in my opinion, commence-

ment of proceedings within the meaning of
the proviso means an effective commence-
ment of the proceedings and not mere posting
of the case from one date to another. In
view of this defect of procedure which is
not curable by section 537 of the Code of
Criminal Procedure, ths convictions and
= 5
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sentences of all the petitioners in the *several
cases must be set aside. S 2
Mr. Rangaswami Aiyangar argued that in
view of the long lapse of time between the
dates of the several alleged offences and now,
no retrial need be ordered. He referred to
the case in the Public Prosecutor v. Kadiri
Koya [1] as an instanec where a Bench of
this court refused to order retrial while set-
ting aside a conviction on the ground of
illegality of procedure and also placed con-
siderable reliance on what he regarded as
the halting nature of the finding in the
matter of the identity of the jewels. After
giving the matter my best consideration,

however, I think that a retrial should be
ordered in the interest of justice. It would
be noticed that notwithstanding that the

offences are alleged to have been committed
in 1938 and 1939 the cases were actually dis-
posed of by the Sub-Divisional Magistrate,
Coondapur only on 29th December 1945.
Moreover, it was open to the accused to have
come up to this court in revision against the
“order of the Magistrate dated 18th September
1945 refusing to resummon and rehear the
prosecution witnesses and the matter would
then have been immediately set right. They
permitted the proceedings to go on, and I do
not think they should be permitted to rely
upon the delay that has taken place since
then as a ground for refusing a re-trial. The
circumstances in ‘the Public Prosecutor v.
Kadiri Koya [1] were essentially different
from those in the present cases. I do not
-consider it desirable to- discuss the nature of
the findings as to the identity of the jewels
which Mr. Rangaswami Aiyangar character-
ised as a halting finding but which the learned

Public Prosecutor claims as all that could -

possibly be given in the circumstances.

The convictions and sentences are therefore
set aside, and the cases are directed to be
re-tried.
N.T.R. =
Cr. App. Nos. 35 & 36 of 1947

January 17, 1947
YAHYA ALL J.
! THE PUBLIC PROSECUTOR
V.
V. S. VISWANATHAN & another
Penal Code (XLV of1860) ss. 160 & 116 —

Offering bribe to officer to reconsider decision
. — Offfence.

Where a textile officer had rejected an appli-
cation for the grant of a permit for extra

1. [1915] M.W.N, 504 : 39 mad. 527

PUBLIC PROSECUTOR V. VISWANATHAN
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ﬂ?pply of yarn and the next day  the appli-

eant repeated his request and offered a bribe,

and the textile officer stated in_evidence that
once he had rejected the application he had
never granted it on repeated applications,

Held, the person who offered the bribe was
not guilty of the offence of abetment of
bribery.

The decision in [1929] M. W. N. 695 : Cr. 143
is still good law.

Appeals under Section 417 of the Code of 'Criminal
Procedure 1898, against the acquittal of the aforesaid
1st Respondent (Accused 1) by the Sessions Judge of
Madura in C. A No. 130 of 1946 on his file and of the
aforesaid 2nd Respondent (Accused 2) bv the City
First Class Magistrate, Madura. in C C. No. 167 of

1946 on his file.
JUDGMENT

The appellate magistrate who acquitted
the respondents in these two appeals filed by
the Public Prosecutor of the alleged offence
of abetment of bribery came to the conclusion
in view of certain admissions made by the
Textile Officer P. W. 1, that the decision in
Venkatarama Naidu Inre [1] applied to the
facts of this case. P. W. | stated that he had
considered the application presented by the
respondents for the grant of a permit for
extra sapply of yarn on its merits and had
come to the conclusion that it had no merits.
He had decided not to give additional yarn
and apparently conveyed his decision to the
concerned parties. The next day, the res-
pondent in €. A. 35 of 1947 alone appeared
before P.W. 1, and repeated his request for
the permit and offered a bribe of Rs. 300.
P. W. 1, theconcerned officer, stated further
that once he had rejected the application for
special quota, he had never granted it on
repeated applications. In view of these clear
statements of the Textile Officer, the Bench
decision referred to above directly applies.
There, Coutts Trotter, C.J. observed:

“If a man. in the vain hope of getting a public
officer to reconsider a gquestion as to which that
public officer is functus officio offers a bribe he
commits no offence by doing_soand presumably the
public officer would commit no offence by taking
i

The other learned Judge, Pakenham
Walsh J. agreed with this view. The appel-
late magistrate was clearly right in feeling
bound to follow the Bench decisions of this
Court. Offering a bribe is per se no offence
under section 160 1. P. C.; the respondents are
sought to be implicated with the aid of sec-
tion 116 1. P. C. as abettors; in the circumst-
ances of cases like this, it it difficult to con- -

1. [1929] M.W.N. 695: cr. 143
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ceive how such an act can, under the present
law, amount to abetment of taking the bribe.
The learned Public Prosecutor contends
that the case in Wenkatarama Naidu In re
[1] was wrongly decided and requires recon-
sideration. The decision has stood all these
years without any dissent. The more effective
remedy would be, as proposed by the learned
Chief Justice in that case, to bring
comprehensive legislation with a view to
render the giver of the bribe.also substantively
punishable and to extend its scopeto other
departments of national life on the lines of
Fry’s Act in England. ¢
The appeals are dismissed.

N.T.R. — Appeal dismissed.
Referred Trial No. 161 of 1946
HORWILL & BELL, 17,

January 22, 1947

Bheemayarapu SuBeA REDDI & another
V.
EMPEROR

Criminal Procedure Code (V 0f 1898), S. 161—
Statement under— Recording.

It is not the duty of the inyestigating officer to
do more than record a gist of the statements
made to him. It is desirable thar the notes
however and whenever taken by the police
officer should be preserved. It is nor the law
that the police must record individual state-
ments under S. 161. Nothing is more natural
than that he should make rough notes of
information which later he would set out in
proper form in the case diary.

Per Horwill J. It isdesirable that statements
should ‘be recorded where reasons of urgency
do not preclude this course.

Trial referred by the Court of Session of
the Kistna Division for confirmation of the
sentence of death passed upon the said Pri-
sioners in C.C.No. 19 of 1946 on 24-10-1946
and appeals respectively by the said prisoners
(accused 1 and 2) against the said sentences
of death passed upon them in the said case.

K. S. Jayarama Ayyar for C.K. Venkata-
narasimham, for 1st Accused.

V. V. Radhakrishnan, for 2nd accused.

Assistant Public Prosecutor, for Crown.

JUDGMENT

BEry, J:—The appellants are a brother
and a sister who were charged respectively
with the murder and abetment of murder of
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one Guntaka Somireddi in the .village of
Nunna on 13—5—1946. They were both
sentenced to death.

The facts shortly are as follows : The first
accused had married the daughter of F. W. 6.
She had died in 1942 leaving children includ-
ing one minor son. The first accused re-
married and with his family lived with the
second accused who was a widow. His
children by his first wife went to live with
their grandfather P. W. 6. In 1944 there
was a partition between A-1 and his minor
son who was represented by P. W. 6 and the
properties were divided equally between
them. A-2 as a widow was fortunate in
obtaining two acres and a house and cash
for her maintenance.

P. W. 6, in addition to his deceased daugh-
ter, the former wife of the first accused, had
two sons, P. W. 7 and the deceased. They
formed a joint family.

In the early evening of the night in ques-
tion there was a quarrel between the parties.
P. W. 6, 7 and the deceased wanted to cart
some manure on the minor’s part of the
property. A-l objected and eventually slap-
ped P. W. 6 on the face. Thereupon P.W. 6,
7 and the deceased “fisted”” him and threw
him on the manure heap. P.W. 8 attempted to
mediate and as a result they agreed to consuls
the partition deed, and for this purpose
P. W. 9 the village school master was asked
to read it out to them. He said that there
was no mention therein cither of a manure
heap or of a stone heap about which there
had been a previous quarrel.

A-1 was not satisfied with this apparently,
and he went away shouting to the following
effect, ““As I have been unnecessarily beaten
T will cut one of you’. Then it was said that
A-2 his sister also threatened, unless and
until one of you three are cut, dispute won’t
settle”. It is curious thai only P. W. 9 and
P. W. 6 say that A-2 was present on thag
occasion and repeated the threats of A-1.
P. W. 1 and P. W. 8 make no reference to
her being there, nor did P. W. 6 in his section
164 statement to the Magistrate. The circle
inspector says that at his first investigation
no reference was made to the threats of either
A-l or A-2, It may be mentioned that P.W.9
also added that he did not tell the police
about A-2 in this connection.

Later, at about 9 P. M., according to the
prosecution case, P. W. 7 and the deceased
went to rest in their own yard, the deceased
being on a raised platform while P. W, 7 and
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the father P. W. 6 lay on a cot. Somewhere
about 1 A.M. according to P. W. 7 he heard a
cry and woke up. He noticed that the cattle
had stood up and then he saw A-1 hitting the
deceased on the face with an axe more than
once. A-2, he said, was standing near.
Thus P. W. 7 was a direct eye-witness accord-
ing to his story. P.W. 6 says that he also
was awakened and saw A-1 and A-2 turning
away from the platform on which the deceased
lay. They were side by side and he recognized
them clearly. P. W. 10 a neighbour heard
the noice and came to the sceme. P.W.7
told him what had bappened and mentioned
bothk A-1 and A-2 as being concerned.

P. W. 7 then went to his own house and
then to the house of the village munsif, which
was quite close, and there he gave the First
Tnformation Report, Exhibit P. 7, at abont
3 A.M. This is substantially the same as the
story he told in the Sessions Court. The
Report was duly forwarded by the village
munsif, P.W. 11, and it reached the police at
about 9-30 A.M. Tnvestigation was commen-
ced, as we think, without any undue delay.

As a result of this an entirely independent
witness was discovered. P.W.2a man who
comes from another village and who appears
to be a man of some substance, says that he
was on the wav at or about the material time
to bale water in his field which is near the
vijllage in guestion. He was going along the
syagu’ and there he saw A-1 and A-2 in the
dry bed of the stream. A-1 had an axe in
his hand and was followed by A-2, P.W, 2
says that he asked A-1 why he was walking
so quickly, but received no reply.

Tn the lower courts A-] raised the defence
of alibi and said that he bhad been at all
material times in a village about 20 miles
away rescuing his cattle from the pound
there, and he produced a register Exhibit
P. 17 in support of his story as well as D.W.1
who is an ex-village munsif. The learned
Sessions Judge in paragraph 38 of his judg-
ment has dealt at length with the evidence,
this defence witness and with this particular
defence. He says that it is scarcely possible
to believe the story that the cattle of the
accused strayed 20 miles. He refused fo
accept the evidence of D.W. 1 whom he held
to be unreliable. We think that the learned
Sessions Judge was justified in coming to this
conclusion about this witness.

We will deal first with the case of the
second accused because in our opinion
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there is an element of doubt in her case to the
benefit of which she is entitled. The evidence
of P. Ws. 6 and 7 would go no further than
to show that she was present in the yard at
the time of the attack on the deceased. There
might have been many reasons for her
presence there and for her being awake at
such an hour in this agricultural community.
P. W. 2, for example, had a lawful business
at that very time and it might well have been
so with hec. Threats alone amount to very
little and we are not satisfied that the prose-
cution case was proved beyond doubt against
her.  Certainly there could have been no
motive for her to attack P.W. 6 or his family,
because she should have been grateful for the
maintenance which she was receiving out of
the properties in which they had an interest.
With regard to A-2 therefore we set aside her
conviction and the sentence imposed on her,
and allow her appeal.

With regard to A-1, the case stands in our
opinion on a very different footing. There is
abundant evidence of unfriendly relations
between him and the family of P.W. 6 with
whom he had been connected by marriage and
with whom his children by his first wife
were living. Tt is clear from the evidence of
P.Ws. I, 8 and 9 that A-1 was not satisfied
with the partition which had been effected
and that on more than one occasion he had
protested vigorously against the assumption
by P. W. 6 and his sons ofa right to take
. manure and stone which he denied. The
witnesses mentioned speak to the final
quarrel a few hours before the occurrence at
which A-1 and others descended fo blows
and A-1 was not only struck by them but
was thrown on to the manure .heap. As
related already, there was a suggestion that
the partition deed should be looked into and
P. W. 9, the school master, read it out to
them when it became clear that A-1’s claims
were  unjustified. He then went away
uftering the threats already mentioned.
This was but a few hours before the events
related by P. Ws. 6 and 7 who are the only
eye witnesses. They are both quite clear in
their statements. P.W.7, who informed the
village munsif without any undue delay gave,
as we think, the same information of the
occurrence as he gave in the Sessions Court.
The learned Sessions Judge, who carefully
analysed his evidence, accepted it and we
see no reason to disagree either with his
reasoning or with his conclusion. P. W, 10
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their neighbour, not interested at all’in
the quarrel, came on the scene, hearing
the cries raised by P. Ws. 6 and 7, and
. P. W.7 at once named the first accused as
the assailant of the deceased and said that
the blows were struck with an axe. P. W. 2,
against whom nothing is said or can be said,
swore that about the material time he saw
A-1 walking out of the river bed carrying
an axe.

On the first point raised by Mr. Jayarama
Ayyar, viz., as to the reliability of P. Ws. 6
and 7 we are satisfied that their account was
true. As we have said the oaly defence
raised by this accused was one of alibi. Any
one with knowledge of local conditions in
this couatry could but agree with the Ses-
sions Judge’s conclusion that the story about
cattle straying about 20 miles and being im-
pounded by a subsequently dismissed village
munsif who happened to be the friend of the
accused cannot be accepted.

Mr, Jayarama Ayyar, however, has raised
a point to which some attention must be
given, He says that the method of investi=
gation employed by the police was such as to
deprive the accused and his advisers of the
assistance or oppportunity which the Criminal
Procedure Code proyides for scrutinising the
evidence called for the prosecution. He
based his contention in the main on the
evidence of P. W. 14 the Circle Inspector, and
on that of P. W. 13 the Sub Inspector, to a
smaller extent. P. W. 13 in cross examination
said that he collected the witnesses and kept
them ready for investigation by his superior
officer. He said that he did not examine any
witness and that that was done by the
Circle [ospector. The witnesses, he said, were
examined separately and th:y were asked to
state what they knew. As they were being exa-
mined, the Circle Inspector took some notes.
The Circle Inspector, P. W. 14, says that he
examijned P. Ws. I, and 6 to 9 and 11 besides
five others. ¢I examined witnesses. From
my case diary I cannot say whom [ examined
first and whom I examined second and so
on. I cannot say from my case diary as
to what each witness sitated. I cannot
also state from my memory. I took down
my own notes. I first asked one by ome
what the witnesses knew of the offence
and then took my own notes and questioned
the witnesses again by way of verification
of what notes of events I had taken down.
In my notes I took a summary of what
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all the witnesses stated. Those notes will
also give an idea of what each witness stated
if carefully gone through. On the same day
I elaborated it into the form I have in my
case diary. I took into account all_the re-
ports, inquest report, mediators’ report, first
information report etc. I have my rough
notes with me. They are not required to be
sent anywhere. There is no prescribed rule
under which these rough notes should be
filed:toucon) As it is not necessary io prepare
individual statements, I did not prepare any.”’

On these words Mr. Jayarama Ayyar builds
up the contention that the police failed in
their duty in npot taking individual state-
ments from each witness and preserving
them so that they could have been available
if required for the accused and his advisers
to check the evidence given in the witness
box by the various witnesses.

He has referred us to sections 160, 161, 162
and 172 of the Criminal Proceduve Code.
Section 160 provides that a police officer has
power to require the attendance of any per-
son who appears to be acquainted with the
circumstances of the case. Section 161 pro-
vides that when such a person has been
ordered to attend, the police officer may
examine him orally asto the facts and cir~
cumstances of the case. Such person is
bound to answer any questicns put to him
by the police officer, unless they would tend
to incriminate him. By a recent amendment of
Act IT of 1945, it is provided that if the police
officer thinks fit he may reduce into writing
any statement made to him in the course of
his investigation, and if he does so, he must
make a separate record of the statement of
each person. If the police officer so decides,
and a statement is taken from the individual
witness, then under section 162 that may be
used in the circumstances provided for in
that section. Under section 172 there isa
general direction that every police officer
making an idVvestigation must compile a diary
day by day. Whether he does so from me-
mory or by means of notes taken by him at
the time is not provided and it would seem
that the circumstances of each case must be
considered if and when the conduct of the
police in conducting an investigation 18
questioned.

In this case on a plain reading, as it seems
to us, of the Circle Inspector’s evidence, he
interviewed various witnesses and asked
them one by one what they knsw about the
events. He then made some notes of what
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they saxd and asked them again as to whether
the effect of his neies was correct. He-was
in fact preparing the material for the case
diary which he was bound to compile some
time during the day. He says that he took
no individual statement from any witness,
although he says that his notes and the case
diary would give some idea of what each
witness had said. One must not forget that
P.Ws. 1, 2,8 and 10 spoke about their own
knowledge of the events which was not the
evidence of the eye-witnesses. P.Ws. 6 and
7 ouly spoke to the murder and their evi-
dence is practically the same. It has been
held recently in Guruva Vannan, In re: [1]
that it is not the duty of the investigating
officer to do more than record a gist of the
statement made to him. To require other-
wise would paralyse any investigation of the
kind which took place in this case. Mr. Jaya-
rama Ayyar has urged -that the police officer
must deliberately have refrained from taking
individual statements and contented himself
with rough notes in order to prejudice the
accused at his trial. We can see no basis for
the contention. Itis no doubt desirable as
was pointed out in Baliram Tikaram v.
Emperor [2] that notes however and when-
ever taken by the police officer should be pre-
served. In that case the rough notes taken
by the police officer had been destroyed. In
this case the Circle Inspector in the witness
box in the Sessions Court said that he had
his rough noies in his pocket. No request
was made by Counsel for the accused that
they should be produced so that he might
read them. If such a request had been made,
it would unquesticnably have been granted.
In fact, while the case wasin the committ=
ing court, an application was made by the
legal advisers of tie first accused for copies
of the section 162 statements, if any, and the
reply was given not only then, bat again in
the Séssions Court that there were no such
stalements. The authorities, fowever, at
once tendered the case diary in order to
assist the accused in every way that was
possible. We have looked at the case diary
and also at the rough notes which we caused
to bs sent here, and itis clear to us that the
case diaryis mereiy an amplification of the
rough notes taken by the investigating
officer. The officer has sworn that he took
no other statemenis, and we think that no
criticism can be made of his conduct. What-
ever there was in the way of documents was
1. [1944] m.w.N. 213: cr 51
2. [1945] A.aLr. Nag 1l

1947 M W N Cr

male available to the advisers of the accused
at the earliest possible opportunity. The
learned Sessions Judge has observed tkat:

“the defence has been given am opportunity of
perusing all the statements recorded in 'he diary and
the learned Public Prosecutor has discharged his
duties oo behalf of the Crown in an exceptionally
impartial manper and has given all the co-operation
to the defence counsel necessary to make section 162

Cr. P.C work smoothly with the consent of this
Court”.

He adds that he is unable to find any
ground for complaint by the counsel for the
defence and we agree with his conclusion.
It cannot, we think, be the law that a police
officer investigating a crime has only two
alternatives, viz., to record nothing, or to
take a separate statement from each witness. It
is not the law, we think, that the police must
record individual starements under section 161
which specifically says that he may and not
that he must reduce the statement of a witness
into writing. To expect the police officer to
compile his case diary from memory is also,
we think, absurd; and indeed might in certain
circumstances be most undesirable. Nothing
is more natural than that he should make
rough notes of information which later he
would set out in proper form in the case
diary for the scrutiny of his superior officers
in whose hands, after all, lies the subsequent
control of the matter.

We think therefore that there is no sub-
stance in the point raised by Mr. Jayarama
Ayyar. Apart from that, the evidence, we
think, is more than adequate to support the
prosecution case against A-1. This was a
brutal murder, the deceased being killed
while he was asleep. There appear to be no
extenuating circumstances. In our opinion
the conviction of A-1 and the sentence im-
posed npon him should be conﬁrmed and his
appeal dismissed.

HorwiLr, J: I would like to add a word
ortwo on the objection taken by Mr. Jaya-
rama Ayyar to the form of the police records
and to the procedure adopted during the trial.

Two questions arise; (1) whether the in-
vestigating Officer committed any irregula-
rity which vitiated the proceedings; and (2)
whether the defence was in any way preju-
diced by the manner in which the proceed-
ings took place in the lower Court and the
police records examined.

It has been generally held by all the High
Courts of India that it is not necessary for
the Investigating Officer to record verbatim
what the various witnesses tell them. For
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example, Mockett, J. said in Guruva Vannan
In re [1]: .

It is not the duty of the Investigating Officer to
do more than record a gist of the statements made to
him.""

Since that judgment was pronounced, how-
ever, there has been an amendment of s. 161
Cr.P.C., and Mr. Jayarama Ayyar argues that
it is mow incumbent upon the police if they
write anything at all during the course of their
investigation, to record a verbatim Statement.
The new sub-section runs .—

*The police officer may reduce into writing any
statement made to him in the course of an exami-
nation under the section, and if be does so he ghall
make a separate record of the statement of each per-
son whose statement he records,'’

It is difficult to believe that the the legisla-
ture intended by this amendment that an
Investigating Officer should record a statement
of every person examined with the same
meticulous care as a court records a deposi-
tion; for that would be losing sight of the
principal purposes of an investigation, which
are to detect the offence, arrest the accused,
and to file a charge-sheet before a competent
court. There may be circumstances iz which
an investigation can proceed at leisure; but it
may often be the case that an Investigating
Officer has time only to record the outlines of
what has been said, and then to proceed to
something more urgent, such as the arresting
of the accused or the recovery of property.
Undue delay in examining witnesses might
make it much more difficult, if not impossible,
to complete an investigation successfully; and
it does not seem that s. 161 (3) was intended
to make it incumbent upon the investigating
officer to record a statement in greater detail
than was the practice prior to the amendment.
This new sub section seems to hit at the prac-
tice of writing against the names of certain
witnesses after the first that they corroborated
the statements of the earlier witness.

If the notes in the present case had been
in the form of summaries of statements made
by the individual witness, then those notes
should have been made available to the de-
fence. It is noteworthy that although the
notes were on the person of the Inspector dur-
ing his examination in the Sessions Court,
he was not asked to show them. We have exa-
mined them in this court to see if they are
mere summaries of statements and we find that
they are not. The entries in the case diary
are in the form of a detailed narrative, in
which the actions or presence of various
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witnesses are frequently referred to; so that it
is possible to infer from the particulars of the
marrative that certain things were seen by
certain witnesses, and that they gave certain
information. We find that the notes give a
very brief summary of the narrative found in
the case diary, and do not take the form of
summaries of individual statements made by
the various witnesses;so that if the Police Officer
had objected to the production of his notes—
which he did not-he would have been fully
justified in doing so.

The learned Sessions Judge felt-as indeed
did the Public Prosecutor-that every conces-
sion should be given to the defence, so that
they might know what was said and done
during the investigation; and so the defence
were allowed to examine the case Diary. Even
if the notes had been inspected no more infor-
mation would have been available to the
defence. Mr. Jayarama Ayyar has seen the
notes and concedes that they are unintelligible
to one unacquainted with the records.

Although no irregularity was committed by
the taking of notes for the preparation of the
Case diary instead of recording statements it
seems desirable that statements should be
recorded where reasons of urgency do not
preclude this course. Itcan easily be seen
that if the practice adopted in this case were
generally followed and statements never pro-
duced, the discretion given to the police under
s. 161Cr. P, C., might be much abused. An
unscrupulous investigating Officer might
record statements, draw up notes suitable for
the preparation of the case diary, and then
suppress the statements, denying their
existence. It is often of great assistance to
the court to know what the earlier statement
of witnesses were; and an accused who cannot
point to contrary statements made by witnesses
when first examined, because those statements
were not recorded, labours under a dis-
advantage that should be avoided unless the
exigencies of the investigation make the
recording of statements undesirable.

N.T.R. — Appeal dismissed
Cr. R. C. Nos. 515 and 516 of 1946
Cr. R. P. Nos. 495 and 496 of 1946
February 28, 1947
YAHYA ALL J.
M. L. VERGHESE

V.
EMPEROR

Criminal Procedure Code (V of 1898), 5. 188
—Scope of.
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Section 188,, Cr. P. C. as _amended in 1923, is
not governed or controlled by the perceding
sections 173.to 187 but in turn itsel f governs
and controls the same. British Indian Courts
have =0 jurisdiction under S. 188, Cr. P. C.
as amended to try an offence committed
wholly or partly in a Native State without
the certificate of the political agent.
Petitions under sections 435 and 439 Cr. P, C, 1898,
praying the High Court to revise the judgment of
the Court of Session of South Malabar dated 16-4-46
and passed in C. A. Nos, 23and 24 of 1946 respect-
ively preferred against the judgments of the Court of
the Additional 1st Class Magistrate of Palghat in
C. C. Nos. 278 and 282 of 1845 respectively.
Govind Swaminathan & Gopinath, for Petrs.
Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER

These are two revision petitions arising out
of different cases in which the petitioner, who
was the accused in both the cases was con-
victed by the Additional First Class Magis-
trate Palghat, under s. 409 L.P.C. The convic-
tions, on appeal, were confirmed by the
Sessions Judge of South Malabar,

The petitioner was running a bank called
the Malabar Central Bank with its head
office at Chowghat and a branch office at
Orumanayur, both places being situated in
British India. The chargeagainst him in both
the cases was that he received gold ornaments
from different persons by way of pledge and
after doing so, sub pledged them for higher
amounts to other banks. According to the
prosecution, these amounted to acts of
criminal breach of trust as in subpledging the
jewels, and that for higher amounts, the peti-
tioner must be deemed to have acted with a
dishonest intention. This view prevailed in
both the courts below. At the appellate stage,
an objection was raised to the convictions on
the ground that since the sub-pledging had
been done by the petitioner with the Savings
and Investments Corporation, Ltd. at Trichur,
which is situated in the State of Cochin, the
British Indian Courts had no jurisdiction to
to try the accused. This objection is based
upon the provisions of s. 188 of the Criminal
Procedure Code as amended by Act XVIII of
1923. The material portion of s, 188 runs
thus :(—

oty . When any British subject commits an
offence in the territories of any Native Prince or
Chief in India ,......he may be dealt with in
respect of such offence as if it had been committed
at any place within British TIndia at which he may
be found : Provided that notwithstanding anything
in any of the preceding sections of this Chapler no
charge as to any such offence shall be inquired into
in British India unless the Political Agent, if there is
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one for the territory in which the offence is alleged
to have been committed, certifies that, in his opi=
nion the charge ought to be inquired into in British
India; and where there is no Political Agent the
sanction of the Provincial Government shall be re-

quired ;.. .

The words underlined were added by the
Amending Act of 1923 and the purpose of
that amendment will be set forth presently.
The learned Sessions Judge negatived this
contention relying upon s. 181 (2) of the Cri-
minal Procedure Code which is to the follow-
ing effect :—

“The offence of criminal misappropriation or of
criminal hreach of trust may be inguired into or
tried by a court within the local limits of whose
jurisdiction any part of the property which isthe
subject of the offence was received or retained by
the accused person or the offerice was committed.

Referring to this sub section, the learned
Sessions Judge held that the articles which are
the subject of the ofience were received by the
appellant either at Orumanayur or at Chow-
ghat and that consequently the t court had
Jurisdiction. He was of the opinion that in
view of the express provision contained in
s. 181 (2), s. 188 had no application and he
pointed out lh.li a contrary view would lead
to the results that courts in British India
would be absolutely powerless if the offender
disposes of property taken from British India
in an adjoining Native State. On a conside-
ration of the judicial precedents as they stood
before the amendment introduced in the
proviso to s. 188 of the Code and the scope
of the amerdment which was enacted expressly
for the purpose of overcoming the effect of
those decisions and the decisions that have
been given after the amendment, I am of
opinion that the objection as to want of juris-
diction in the trial court to try the accused in
this matter must be upheld. I would refer only
to one of the decisions prior to the amend-
ment. In The Asst. Sessions Judge North
Arcot v. Ramaswami Asari [1], it was held by
Sadasiva Ayyar and Spencer, JJ. in a case
where a person A entrusted three jewels to
the accused at Vellore for sale and the ac-
cused pledged two of them in Bangalore and
misappropriated the third at Madras contrary
to the.arrangement that he should return
the jewels or their price to A at Vellore, that
the British Indian Court at Vellore had juris-
diction to try the accused for breach of trust
or dishonest misappropriation without a cer-
tificate under s. 188, Criminal Procedure
Code. It is clear from the report of the

1, [1914] M.W.N, 324:LL.R. 38 Mad. 779
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Select Committee which proposed the amfend-
ment to section 188 that the non obstante
clause was inserted in the proviso to that
section expressly for the purpose of getting
over the effect of the ruling in The Asst. Ses-
sions Judge, North Arcot v. Ramasami Asari
[1] and other rulings to similar effect. The
Committee said this :—

“Ceptain decisions of the Madras High Court seems
to make it doubtful whether section 188 is subjectto
the provisions of sections 179 to 184 and we thiok it is
desirable to clear this up, We are not satisfied that
this was the intention of section 188, and in our opi-
nion it is safer, when a man is tried in British India
in respect of anoffence committed ina Native State,
to require the Political Agent’s Gertificate in every
case, The amendments which we propose will make

this clear.”

After this amendment was effected, we have
had a series of decisions of this court which
have held that section 188 as amended is not
governed or controlled by the preceding sec-
tions 179 to 187 but in turnitself governs and
controls the same. I shall refer to iwo cases.
Sreeramamurthy In re (2] is a decision by a
single Judge, Pandrang Rao, J.  There the
accused was charged under section 290 of the
Indian Penal Code for having committed a
public nuisance by arranging a marriage pro-
cession with music and by letting offfire=works
whereby disturbing the sleep of the people in
the vicinity of Frenchpeta,a part of French
territory. An objection was raised that the
British Indian Court had no jurisdiction to
try an offence which was committed in French-
peta. It was held that even if section 179,
Criminal Procedure Code was applicable, the
case could not be tried without a certificate of
the French Potitical Agent as required by sec-
tion 188 of the Code. The learned Judge
observed :—

“The fact that some of the persons who were an-
noyed by the music and fice-works weie living in
British territory would not give jurisdiction to the
Magistrate. Even otherwise, and assuming that
secvion«179, Criminal Procedure Code would apply
to a case of this kind, there is another provision in
the Criminal Procedure Code, viz section 188 which
provides that notwithstanding anything in the pre-
ceding sections of Chapter XV, no charge in respect
of any offence committed by an Indian subject of
the crown in any place without or beyond the limits
of British India shall be inquired into in British
India unless the Political Agent if there is one for
the territory in which the offence is-alleged to have
been committed certifies that in his opinion the
charge ought to be inquired into in British India

0

The ruling in Fakrullakhan, In re [3]
was given by a Bench consisting of Curgenven
and King, JJ. There it was specifically

2. [1934] m.w.N. 1316 : cr. 244
3, [1935] m.w.N. 325 (2) : cr. 53
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laid down that a British Indian Court has
no jurisdiction under section 188, Criminal
Procedure Code, as amended in 1923, to try
an offence committed wholly or partly in a
Native State, without the certificate-of the
political agent. The fact that part -of the
consequences have ensued within its juris-
diction is of no avail. That was a case of
commitment and it was held that a commit-
ment made without such certificate was ille-
gal and must be quashed. The consideration
urged by the learned Sessions Judge as to
the possible result of taking such a view of
the law in the matter of encouraging people
who have committed such offences to dispose
of their property in an adjoining Native
State is without much force as in a case of
this kind presumbly there would be little
difficulty in obtaining a certificate from the
authority prescribed in the proviso to sec-
tion 188, Criminal Procedure Code. In any
case an argumentumab inconvenienti is of no
avil when the provisions of law-are sufficien-
tly explicit and imperative.

The petitions are allowed and the convic-
tions of the petitioner in both the cases and
the sentences passed on him are set aside. 2
N.T.R. Petition allowed

Crimipal Revision Case No. 1110 of 1946
(Criminal Revision Petition No. 1063 of 1946)

February 21, 1947
YAHYA AL, J.
K. SusBBa Rao
V.
EMPEROR

District Municipalities Act (Mad. Act V of
1920), Ss. 197, 199, 201, 202 & 317 (c)—
Building without licence—O ffence.

The petitioner filed an application on the ist
October 1945 for making some additions to
his house and some correspondence was
going on between him and the executive au-
thority for proper plans drawn to scale and
for other information which was necessary
Sfor the disposal of the application. The
petitioner without waiting for the permis-
sion carried out the improvements and com-
pleted the same by the 20th December 1945
evidently commencing the work before the
expiry of 60 days from the date of the appli-
cation.  The petitioner did not make any
written request to the Council and he did not
choose to wait for the period of sixty days.

Held that the act amounts to an offence under
S. 199 read with S. 317 (c) District Munici-
palities Act.
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Under Ss. 197, 199, 201 and 202 read together
it is clear that an applican for permission
to construct or reconstruct a building can-
not carry out or complete any construction or
reconstruction within at least a period of
sixty days after the date of the application
and ifthe does so he commits an offence
under 8. 199 read with S. 317 (c) District
Municipalities Act.

Without making a written request to the Coun-
cil it is not open under the Act for any
applicant for permission to construct or
reconstruct a building to carry out or complete
the work without the express permission of
the executive authority.

Petition under Sections 435 and 439 of the Code of
Criminal Procedure 1898] praying the High Court to
revise the judgment of the court of the Sub Divi-
sional Magistrate of Vizagapatam dated 2—7—46 and
passed in C. A. No. 36 of 1946 preferred against the
judgment of the court of the II class Bench of Magis-
trates Anakapalli in B, C. No. 83 of 1946.

Kasturi Sivaprasada Rao for Petr.
Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER

The petitioner who is an advocate practis-
ing at Vizagapatem has been convicted by the
Bench Court, Anakapalle, under section 199
read with section 317 (c) of the District
Municipalities Act, 1920 and sentenced to
pay a fine of Rs. 20, in default to simple im-
prisonment for one day. He appealed against
the conviction and sentence to the Sub-Divi-
sional Magistrate, Vizagapatam who confir-
med the conviction and sentence.

The case against him is that he carried out
and completed certain repairs and improve-
ments to his house in contravention of the
provisions of the Act. The petitioner filed
an application on the Ist October 1945 for
making some additions to his house, and
some correspondence was going on between
him and the executive authority for proper
plans drawn to scale and for other informa-
tion which was necessary for the disposal of
the application. The petitioner, however,
without waiting for the permission of the
executive authority, carried out the improve-
ments and completed the same by the 20th
December 1945. He must evidently have
commenced the work before the expiry of 60
days from the date of the application. The
question is whether this act amounts to an
offence under section 199 read with section
317 (c) of the Act. Under section 199, a
construction or reconstruction of a building
should not be begun unless and until the
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executive authority has granted permission
for the execution of the work. Section 201
requires that within 30 days afler the receipt
of an application for permission to construct
or reconstruct a building the executive autho-
rity should either grant the same or refuse it
on one or more of the grounds mentioned in
section 203, Under section 202 the applicant
is entitled, if permission has not been granted
within the 30 days mentioned in section 201 to
make a written request to the Council, and on
receiving such a request the Couneil is bound
to determine by written order whether such
approval or permission should be given or
not. The applicant has, after putting in the
written request to the Council, to wait for
one month longer to give time to the Council
to make the decision ; but after the expiry of
that one month, such approval or permission
would be deemed to have been given if the
Council has not within one month deter-
mined whether such approval or permission
should be given or not, and in such a case
the applicant is entitled to proceed to execute
the work. But even then he should do so
without contravening the provisions of the
Act or any bye-laws made under the Act.
Reading sections 197, 199, 201 and 202
together, it is clear that the applicant cannot
carry out or complete any construction or re-
construction of a building within atleast a
period of sixty days after the date of the
application, and if he does so, he commits
an offence under section 199 read with section
317 (c) of the Act. Tt is from the facts of this
case, manifest that the applicant did not make
any written request at all to the Council and
he did not even choose to wait for the period
of sixty days. Without making such a request
to the Council, it is not open under the Act
for any applicant for psrmission to construct
or reconstruct a building to carry out or com=
plete the work without the express permission
of the executive authority.

The conviction of the petitioner is right.
I do not propose to interfere with the sen-
tence as the petitioner, being an advocate,
must be presumed to be fully aware of the
relevant provisions of the Act and there can
be no excuse for his not complying with
them and contravening the express direction
contained in the Statute. The petition is
dismissed.  *
N.T.R.

Petition dismissed.
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PRIVY COUNCIL 2
(Appeal from nadras High Court)
December 19, 1946

LORD WRIGHT, LORD SIMONDS, LORD UTHWATT &
SIR JOHN BEAUMONT

PULURURI KOTTAYA AND OTHERS

v.
THE KING EMPEROR

Evidence Act (Iof1872), S.27—Scope of—
Extent of admissibility of confession under—
Cr.P.C. (V of1898) Ss. 162 & 537—Breach
of S. 162—Effect.

In prosecutions for offences arising out of fac-
tion, where the Crown witnesses belong to
the party hostile to accused, their evidence
requires very careful scrutiny.

The Police Sub-Inspector held an inquest on
the body of the murdered man and examined
some witnesses and wrote down their state-
ments in his note book. After the conclusion
of the inquest the Circle Inspector took over
the investigation from the Police Sub Ins-
pector and on the same day he examined
all the witnesses including all the witnesses
who had been examined by the Police Sub-
Inspector and their statements were record-
ed in the case diary prepared by the Circle
Inspector. The notes of the examination by
the Circle Inspector were made available to
the accused at the earliest opportunity but
the note book of the Police Sub Inspector
was produced towards the end of the prose-
cution case when the police Sub Inspector
was in the witness box.

Held, that there was a breach of the proviso
10 S. 162, Cr.P.C. in that the entries in the
Police Sub Inspector’s note book were not
made available to the accused, as they
should have been, for the cross-examination
of the witnesses for the Crown.

But that in'the peculiar circumstances of the
case, since the statements of the witness
were made available, though too late to be
effective, and as no point was made of any
inconsistency between the statements made
to the Police Sub Inspector and those made
later in the day to the Circle Inspector, no
prejudice was occasioned to the accused by
the failure to produce in proper time the
note book of the Police Sub Inspector; and
that the trial was valid notwithstanding the
breach of S. 162, such breach being cured
by S. 537.

The right given to an accused person by S. 162
Cr.P.C. is avery valuable one and often
provides important material for cross exa-
mination of the prosecution witnesses. How-
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ever slender the material for cross-examina-
tion may seem to be, it is difficult to guage
its possible effect. Minor inconsistencies in
his several statements may not embarass
a truthfid witness, but may cause an untruth=
ful witness to prevaricate, and may lead to
the ultimate breakdown of the whole of his
evidence. Where the statements are never
made ayailable to the accused, an inference,
which is olmost irresistible, arises of preju-
dice to the accused.

The contention that S. 537, Cr. P. C. cannot
cure a breach of a direct and important
provision of the Code of Criminal Procedure
is based on too narrow a view of the opera-
tion of S. 537. When a trial is conducted
in a manner different from that prescribed
by the Code, the trial is bad and no question
of curing an irregularity arises, but if the
trial is conducted substantially inthe manner
prescribed by the Code, but someirregularity
occurs in the course of such conduct, the
irregularity can be cured under S. 537 and
none the less so because the irregularity
involves, as must nearly always be the case,
a breach of one or more of the very compre-
hensive provisions of the Code.

L.R.49 All. 475 & I. L. R. 45 Mad. 820,
overruled.

5]

. 27, Evidence Act provides an exception to
the prohibition imposed by the preceding
section and enables certain statements made
by a person in police custody to be proved.
The condition necessary to bring the section
into operation is that the discovery of a fact
in consequsnce of in formation received from
a person accused of any offenceinthe custody
of a police officer must be deposed to and
thereupon so much of the information as
relates distinctly to the fact thereby dis-
covered may be proved. The extent of the
information admissible must depend on the
exact nature of the fact discovered to which
such information is required to relate. On
normal principlesof construction, the proviso
toS. 26 added by S. 21, should not be held
to nullify the substance of the section. It is
fallacious to treat the fact discovered within
the section as equivalent to the object
produced ; the fact discovered embraces the
place from which the object is produced and
the knowledge of the accused as to this;and
the information given must relate distinctly
to this fact. Information as to past user,
or the past history, of the object produced is
not related to its discovery in the setting in
which it is discovered. Any information
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which serves to ‘connect the object discovered
~ with the offence charged is not ailniissible
under S.27. The difficulty however great of
proving that a fact discovered on information
supplied by the accused is a relevant fact
can afford no justification, for reading into
S. 27 something which is not there and
admitting in evidence a con fession barred by
S.26. Except in cases in which the posses-
« sion or concealment of an object constitutes
“'the gist of ‘the offence charged, it can
seldom hkappen that information relating 1o
< the discovery of a fact forms the foundation
of the prosecution case. It is only one link
in the chain of proof, and the other links
must be forged in manner allowed by law.
1937 M.V.N. 442 ; Cr. 74 : L.L.R. 1937 Mad.
" 695 F.B. overruled.
LL.R. 10 Lah. 283 & LL.R. 56 Bom.172,
approved.
“D. N. Pritt, K. C. & R. K. Handoo, for
Applts.
John Megaw, for Rspts.
JUDGMENT

SiR JouN BEAUMONT: This is an appeal by
special leave against the judement and order
of the High Court of Judicaturs at Madras,
dated 22nd Octeber, 1945, dismissing an
appeal against the judgment and order of the
Court of Sessions, Guntur Division, dated the
2nd August, 1945, whereby the appellants,
who were accused Nos. 1to 9 and nine others,
were found guilty on charges of rioting and
murder. Appellants 1,2, 3,4, 7 and 8 were
sentenced to death, and appellanis Nos, 3 to 9
were sentenced to transportation for life.
Thare were other lessér concurrent sentences
which need not be noticed. At the conclusion
of the arguments their Lordships announced
the advice which they would humbly tender
to His Majesty, and they now give their
reasons for that advice.

The offence charged was of a type common
in many parts of India in which there are
factions.in a village, and the members of one
faction are assaulted by members of the other
faction, and, in the prosecution which resnlts,
the  Crown witnesses belong to the party
hostile to the accused; which involves that
their evidence requires very careful scrutiny.
In the present case the assessors were not
prepared toaccept the prosecution evidence,
but the learned Sessions Judge, whilst taking
cateful ‘note of the fact that the six eye-
witnesses were all hostile to the accused,
nevertheless considered that the story which
they told was substantially true and

¥
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accordingly he convicted the accused. As
already roted, this decision was upheld by
the High Court in appeal.

The grounds upon which leave to appeal to
His Majesty in Conncil was granted were
two :(— b

I, The failure of the prosecution to supply the
defence at the proper time with copies of statements
which had been made by important prosecution wit-
nesses during the course of the preliminary police
investigation involving, it is alleged s breach of fhe
express provisions of section 162 of the Code of Cri-
minal Procedure,

2. The alleged wrongful admission and wuse in
evidence of confessions alleged to have been made
whilst in police custody by appellants Nos. 3 and 6.
This point involvesan important question as to the
construction of Section 27 of the Indian Iividence
Act upon which the opinions of High Courts in India
are in conflict.

Their Lordships will deal first with the
alleged infringement of Section 162 of the
Code of Criminal Procedure. The relevant
portions of that section are as follows :—

**162. (1) No statement made by any persontoa
Police-officer in the course of an investigation under
this Chapter shall, if reduced into writing, be signed
by the person making it; nor shall any such state-
ment or amy record thereof, whetber in a police-
diary or otherwise, or any part of such statement or
record, be used forany purpose (save as hereinafter
provided) at any inguiry or trial in respect of any
offence under investigation at the time when such
statement was made :

Provided that, when any witness is called for the
prosecution in such inquiry or trial whose statement
has been reduced into writing as aforesaid, the court
shall on the request of the accused, refer to'such
writing and direct that the accused be furnished
with a copy thereof, in order that any part of such
statement, if daly proved, may be used to con-
tradict such witness inthe manner provided by sec-
tion 145 of tie Tudian Evidence Act, 1872. When any
part ofsuch statement is so used, any part thereof
may also bé used in the re-examination of such wit-
ness, but for the purpose only of explaining any
matter referred to in his cross-examination.”

The facts material upon this part of the
case are these. The offence took place «at
about 6-30 p.m. on the 29th December, 1944,
and at 7 a.m. on the 30th December; the
police sub-Inspector held an inquest or the
body of one of the murdered men. He exa-
mined five of the prosecution witnesses,
including four of the alleged six eye-witnes-
ses, and wrote down their statements in his
note-hook. After the conclusion of the in-
quest the Circle Inspector took over the
investigation from. the police sub-Inspector
and on the same day, that is the 30th De-
cember, he examined all the alleged eye-
Wwitnesses and others, including all the wit-
nesses who had been examined by the police
sub-Inspector and their statements were
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recorded in the Case Diary prepared by the
Circle Inspector. It is the failure to produce
the not-book of the police sub-Inspector
which constitutes the alleged infringement
of the proviso to Section 162, and the facts as
to this are stated in an affidavit of Gutlapally
Venkata Appayya sworn on the 19th October,
1945, and are not. challenged. Pfior to the
commencemeat of the preliminary inquiry
before the Magistrate an application was made
on behalf of the accused for grant of copies of
statements under Section 162 of the Code of
Criminal Procedure recorded by the sub-Ins-
pector and the Circle Inspector of Police from
the prosecution witnesses in the case during
investigation. The accused were supplied
with copies of statements made by witnesses
before the Circle Inspector of Police and were
informed that statements made to the sub-Ins-
pector of Police were not available. During
the Sessions trial, when prosecution witness
No. 2, who was the principal prosecution
witness, was in the witness box, Counsel for
the accused rtepresented to the Court that he
had not been supplied with copies of statements
recorded by ths sub Inspector at the first
inquesi, and requested the Court to make
those state:nents available to enable him to
crogs-examine the imporiaat ptosecution
witnesses with reference to thg earliest
statements. The learned Sessions Judge
directed the Public Prosecutor to comply
with the request. The Pablic Prosecutor,
after consulting the sub-Inspector and Circle
Inspector, who were present in Court, sub-
mitted to the Court that except what was
recorded in the inquest report itself, no other
statements were recorded by the sub-Inspector,
and the learned Judge directed the defence
Counset to proceed. The next day,; when
the cross examination of prosecution witness
2 was continued, Counsel for the accused
submitted to the Court that he _desired
to file an application for copies of state-
ments recorded by the sub-Inspector at the
first inquest so that it might be endorsed by
the prosecution that no such record of state-
ments existed. Then the public prosecutor
stated to the Court that he fully realized his
responsibility in making the statements he
had made on the previouas day, but there was
no.record of any statement made at the inquest
ayvailable. On the fourth day of the trial,
after the principal prosscution witnesses
had been discharged, the police sub-Inspector
gave evidence, and he then produced
in the witness-box his note-book contain- .
ing the statements of the five witnesses he had
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examined at the inquest, and a copy of such
statements was ithen supplied to the accused.
There are some discrepancies between _the
statements made to the police sub-Inspector
and the statements of the witnesses in the

witness box, but it is not suggesied that such
discrepancies are of a vital nature.

Itis clear from the facis narrated above
that there was a breach of the proviso to,
s. 162 of the Code of Criminal Procedure, and
that the entries in the police sub-Inspector’s
note-book were not made available to the
accused, as they should have been, for the
cross-examination of the witnesses for the
Crown. The right given to an accused person
by this section is a very valuable one and
often provides important material for cross-
examination of the prosscution witnesses.
However slender the material for cross-exami-
nation may ssem to be, it is difficult to gauge
its possible effect. Minor inconsistencies in
his several statements inay not embarrass a
truthful witness, but may cause an untruthful
witness to prevaricate, and may lead to the
ultimate break-down of the whole of his
evidence; and in the present case it has.to be
remembered that the accuseds’ contention was
that the prosecution witnesses were false
witnesses. Courts in India have always
regarded any breach of the proviso to s.162
as matter of gravity. Baliram v. King
Emperor [1] where the record of staiements
made by witnesses had been destroyed, and
Emperor v. Bansidhar and others |2] where the
court had refused to supply to the accused
copies of statements made by witnesses to the
polics, afford instances in which failure to
comply with the provisions of s. 162
have led to the convictions being quashed.
Their Lordships would, however, observe
that where, as in those two cases, the state-
ments were never made available to the ac-
cused, an inference, which is almos
irresistible, arises of prejudice to the ac-
cused. In the present case, the statements
of the witnesses were made available
though too late to be effective, and their
contents are known. This by itself might
not be decisive, but, as already noted, the
Circle Inspector re-cxamined the witnesses
whom the police sub-inspzctor had examined,
and did so on the same day. The notes of
the examination by -the Circle Iaspector

1. [1945] A.L.R. Nag. 1 -
2. [1931] 53 All. 458 i
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were made available to the accused.at the
earliest opportunity, and when the note-book
of the police sub-inspector was produced
towards the end of the prosecution case,
Counsel for the accused was in a position to
ascertain whether there was any inconsistency
between the statements made to the police
sub-inspector and those made later in the day
to the Circle Inspector. If any such inconsis-
tency had been discovered, this would have
been a strong point for the accused in their
appeal, but no suca point was taken; indeed,
the only complaint upon this subject in the
High Court was that the police sub-inspector
ougat to be presumed to have prepared a
Case Diary which he was suppressing. The
High Court rejected this contention rightly
as their Lordships think. Nor has any such
point been taken before this Board, and the
eniries from the Circle Inspector’s diary are
not on record. In the result their Lordships
are satisfied that, in the peculiar circumstances
of this case, no prejudice was occasioned to
the accused by the failure to produce in
proper time the note-book of the police sub
Inspector. d

Even on this basis, Mr. Pritt for the accu-
sed has argued that a breach of a direct and
important provision of the Code of Criminal
Procedure cannot be cured, but must lead to
the quashing of the conviction. The Crown,
on the other hand, contends that the failure
to produce the note-book in question amoun-
ted merely to an irregularity in the proceed-
ings which can be curred under the provisions
of section 537 of the Code of Criminal Proce-
dare if the court is satisfied that such irre-
gularity has not in fact occasioned any
failure of justice. There are, no doubt,
authoriiies in [ndia which lend some support
to Mr. Pritt’s contention, and reference may
be made to Tirkna and anor v. Nanak and
anor |3] in which the court expressed the
view that section 537 of the Code of Crimi-
nal Procedure applied only to errors of proce-
dure arising out of mere inadvertence, and
not to casss of disregard of or disobedience
to, mandatory provisions of the Code, and
to In re Madura Muthu Vannian [4) in
which the view was expressed that any
failure to examine the accused under s. 342
of the Code of Criminal Procedure was fatal
to the validity of the trial and could not be
cured under s. 537. In their Lordships’
opinion this argument is based on too
narrow a view of the operation of s. 537.

3. [1927] 49 all. 475
4, [1922] M.W.N. 601:45 mad. 820
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Whén a trial is conducted in a manner dif-
ferent from that prescribed by the Code (as
in -N. A. Subramania Iyer’s Case [5]), the
trial is bad, and no question of curing an
irregularity arises; but if the trial is conducted
substantially in the manner prescribed by the
Code, but some irregularity occurs in the
course of .such conduct, the irregularity can
be cured under S. 537, and none the less so
because the irregularity involves, as must
nearly always be the case, a breach of one or
more of the very comprehensive provisions
of the Code. The distinction drawn in many
of the cases in India betwesn an illegality
and an irregularity is ome of degree rather
than of kind. This view finds support in
the decision of their Lordships’ Board in
Abdul Rahman v. The King Emperor |[6],
where failure to comply with Section 360 of
the Code of Criminal Procedurs was held to
be cured by Sections 535 and 537. The
present case falls under Section 537 and
their Lordships hold the trial valid notwith-
standing the breach of Section 162.

The second question, which involves the
construction of Section 27 of the Indian
Evidence Act, will now be considered. That
section and the iwo preceding sections, with
which it must be read, are in these terms:—

25, No counfession made to a Police officer, shall
be proved s against a preson accused of any offence.

*26. No confession made by auy person whilst he
is in the custody of a Police officer, unless it be made
in the immediate presence of a Magistrate, shall be
proved as against such person.’

The explanation to the section is not relevant.

€27 Provided that when any fact is deposed to
as discovered in consequence of information received
frow a person accused of asy offence in the custody
of a Police officer, so much of such information,
whether it ameunts 10 a confession or not, as relates
distinctly to the fact thereby discovered, may be
proved,””

Section 27, which is not artistically word-
ed, provides an exception to the prohibition
imposed by the preceding section, and en-
ables certain statements made by a person in
police custody to be proved. The condition
necessary to bring the section into operation
is that the discovery of a fact in consequence
of information received from a personjaccused
of any offence in the custody of a Police
officer must be deposed to, and thereupon so
much of the information as relates distinctly
to the fact thereby discovered may be proved.
The section seems to bs based on the viéw
that if a fact is actually discovered in conse-

5. [1901] 28 1.A, 257: 25 mad. 61 e.c.
6. [1927] m.w.N. 103: 5 rang, 53, p.C.
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quence of information given, some guarantee
is afforded thereby that the information was
true, and accordingly can be safely allowed
to be given in evideace ; but clearly the extent
of the information’' admissible must depend
on the exact nature of the fact discovered to
which such information is required to relate.,
Normally the section is brought into opera-
tion when a person in police custody produces
from some place of concealment some object,
such as a dead body, a weapon, or ornaments,
said to be connected with the crime of which
the informant is accused. Mr. Megaw, for
the Crown, has argued that in such a case the
¢ fact discovered >’ is the physical object
produced, and that any information which
relates distinctly to that object can be proved.
Upon this view information given by a
person that the body produced is that of a
person murdered by him, that the weapon
produced is the one used by him in the com-
mission of a murder, or that the ornaments
produced were stolen in a dacoity would all
be admissible. If this be the effect of section
27, little substance would remain in the ban
imposed by the two preceding sections on
confessions made to the police, or by persons
in policecustody. That ban was presumably
inspired by the fear of the legislature that a
person under police influsnce might be
induced te confess by the exercise of undue
pressure. Bat if all that this required to lift
the ban be the inclusion in the confession of
information relating to an object subsequently
produced, it seems reasonable to suppose that
the persuasive powers of the police will prove
equal to the occasion, and that in practice
the ban will lose its effect. On normal
principles of comnstruction their Lordships
‘think that the proviso 1o section 26, added
by section 27, should not be held to nullify
the substance of the section. In their
Lordships’ viewe it is fallacious to treat that
the ““fact discovered’” within the section as
equivdlent to the object produced ; the fact
discovered embraces the place from which
the object is produced and the knowledge of
the accused as to this, and the information
given must relate distinctly to this fact. Infor-
mation as to past user, or the past history, of
the object produced is not related to its dis-
covery in the seiting in which it is discovered.
Information supplied by a person in custody
that “I will produce a knife concealed in the
roof of my house’ does not lead to the dis-
covery of a knife; knives were discovered
many years ago. It leadsto the discovery of
he fact that a kaife is concealed in the house
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of the informant to his knowlege, and if the
knife is proved to have been used in the
commission of the offence, the fact discovered
is very relevant. But if to the statement the
words be added “with which I stabbed A™
these words are inadmissible since they do not
relate to the discovery of the knife in the
house of the informant.

High Courts in India have generally taken
the view as to the meaning of s. 27 which
appeals to their Lordships, and reference may.
be made particularly to Sukhan v. The Crown
|71 and Ganuchandra Kashid v. Emperor [8]
on which the appellants rely, and with which
their Lordships are in agreement. A contrary
view has, however been taken by the Madras
High Court, and the question was discussed
at length in a Full Bench decision of that
Court In re Athappa Goundan [9] where the
casas were referred to. The Court, whilst
admitting that the weight of Indian authority
was against them, nevertheless took the view
that any information which served to connect
the object discovered with the offence charged
was admissible under s. 27, In that case the
Court had to deal with a confession of
murder made by a person in police custody,
and the Court admitted the confession
because in the last sentence (readily separable
from the rest) there was an offer to produce
two botiles, a rope, and a cloth gag which,
according to the confession had been used
in, or were connected with, the commission of
the murder, and the objects were in fact
produced. The Court was impressed with the
consideration that as the objects produced
were not in themselves of an incriminating
nature their production would be irrelevant
unless they were shown to be connected with
the murder, and there was no evidence so to
connect them apart from the confession.
Their Lordships are unable to accept this
reasoning. The difficulty, however great, of
proving that a fact discovered on ‘information
supplied by the accused is a relevant fact
can afford no justification for reading into
section 27 something which is not there, and
admitting in evidence a confession barred by
section 26. Except in cases in which the
possession, or concealment, of an object con-
stitutes the gist of the offence charged, it

. [1929] 10 Lah. 283
[1931] 56 Bom. 172
. [1937] m.w.N. 442: cr. 74: 1.L.R. 1937
Mad. 695 F.B,

000



30 . ZAHIRUDDIN
can szldom happen that information Felating
to the discovery of a fact forms the founda-
tion of the prosecution case. It is only onz
link in the chain of proof, and the other links
must be forged in manner allowed by law.

In their Lordships® opinion 4thappa Goun-
dan’s case [9] was wrongly decided, and it
no doubt influenced the decision now under
appeal.

The statements to which exception is taken
in this case are first a statement by accased
No. 6 which he made to the police sub-
Iaspecior and which was reduced in writing,
and is Exhibit “P”. Itisin these termsi—

“The medialornama written at 9 a, m. on
January, 1945, ia frost of Maddinen:
choaitry aad in the presence of
mediators.

Statement made by the accused Inala Sydayya on
being arrested. About L4 days ago, I Kotayya and
p=ople of my pariy lay in wait for Sivayya and others
atabou: sunser time at the coraer of Pulipad tank.
‘We, all beat Boddupati Coina Sivayya and Subayya,
to deata, The remainiag persons, Pullayya Kotayya
and Narayana ran away. Dondapati Rammayya wno
Wwas in our party received blows on his hauds., He
had a spear 1n histhands. He gave it 10 me taen. |
hid 1t and my stick 1o the rick of Venkatanarasu in
toe viiiage. I will show if you come. We did all
This at the instigation ol Puluguri Kotayya”

(Signed) POTLA CHINa MATTAYYA
” KOTTrA KRISHNAYYA
(5gd) G. BAPAIAH,
Sub-luospector of Potice.

12th
Verrayya's
the undersigaed

12th January, 1945.

The whole of that statement except the
passage “[ hid it (a spear) and my stick in
the rick of Venkatanarasu in the village. I
will show if you come’ isinadmissible. In
the evidence of the witness Poula China
Matlayya proving the document the state-
ment accussd 6 said 1 Mattayya and others
went to the corner of the tank land. We
killed Sivayya and Suabayya,” must be
omitted. :

A confession of accused 3 was deposed to
by the police sub-Inspector, who said that
accused 3 said to him:—

-1 stabbed Sivayya with a spear. 1 hid Lhe spear
in a yard in my village, I will show you the place.”
The first sentence must be omitied. This was
followed bya Mediatornama Exhibit Q. 1,
waich is unobjectionable except fora sentence
in the middle,

* He said that it was with that spear that he had
stabped Boddapat Sivayya.”’
which must be omisted.

The position therefore is that in this case
evidence has been admitted which ought not
10 hav- been admitted, and the duty of the
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Court i{s such circumstances is stated in
section 167 of the Indian Evidence Act which
provides : “The improper admission or rejec-
tion of evidence shall not be ground of itself
for a new trial or reversal of any decision in
-any case, if it shall appear to the Court before
which such objection is raised that, indepen-
dently of the evidence objected to and admit-
ted, there was sufficient evidence to justify
the decision, or that, if the rejected evidence
had been received, it ought not to have varied
the decision.”” It was therefore the duty of
the High Cuurt in appea!l to apply its mind
to the question whether, after discarding the
evidence improperly admitted, there was left
sufficient to justify the convictions. The
Judges of the High Court did not apply their
mingds to this question because they considered
that the evidence was properly admitied, and
their Lordships propose therefore to remit
the case to the High Court of Madras, with
directions to consider this question. If the
Court is satisied that there is sufficient
admissible evidence to justify the convictions
they will uphold them. If, on the other hand,
they consider that the admissible cvidence is
not sufficient to justify the convictions, they
will take such course, whether by discharging
the accused or by ordering a new trial, as
may be open to them.

Their Lordships have, therefore, humbly
advised His Majesty that this appeal - be
allowed and that the case be remitted to the
High Court of Madras, with directions to
consider whether the evidence on record
apart from the confessional statements of
accused No. 3 and accused No. 6 which their
Lordships have held to be inadmissible, is
sufficient to justify the convictions and to
make such order in the matter as may be
right having regard to their decision upon the
question remitted to them. ,

— Appeal allowed.
PRIVY COUNCIL o
[Appeal from Calcutta High Court]
February i8, 1947.

LORD WRIGHT, LORD DU PARCQ, LORD NORMAND
SIR MADHANNIAR & SIR JOHN BEAUMONT

ZAHIRUDDIN

Ve
: Tae KING EMPEROR.

Criminal Procedure Cade (V of 1898), Ss. 162
& 172—Breach of—Effect—S. 5371—Appli-
cability.

A contravention of S.172, Cr. P. C. lays the
evidence of the police officers open to adverse
criticism and may dinunish its value but it
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does not have the efffect of making that avi-
_dence inadmissible.

The effect of a contravention of S. 162 (1)
depends upon the prohibition which has been
contravened. If the contravention consists
in the signing of a statement made to the
police and reduced into writing, the evidence
of the witness who signed it does not become
inadmissible. Still less has the statute
the effect of vitiating the whole proceedings
when evidence is given by a witness who has
signed such a statement. But the value of his
evidence may be seriously impaired as a con-
sequence of the contravention of this statu-
tory safeguard against improper practices.

The use by a witness while he is giving evidence

of a statement made by him to the police

raises different considerations. The cate-
gorical prohibition of such wuse would be
merely disregarded if reliance were 10 be
placed on the evidence of a witness who had
made material use of the statement when he
was giving evidence. When the Magistrate
or presiding Judge discovers that a witness
has made material use of such o siatement
it Is his duty under the section to disregard
the evidence of that witness as inadmissible.

537 cannot apply to acase in which the

Magistrate has refused to overlook an

irregularity and has acquitted.

J. D. Casewell, K.C. & 4.G.P. Pullan,

for Applt.

B. McKenna, for Crown.

(%]

JUDGMENT

LoRD NORMAND.  This is an appeal from a
judgment of the High Court in Bengal which
allowed an appeal against a Police Magistrate’s
order acquitting the appellant of a charge of
aceepting a bribe brought under section 161
of the Indian Penal Code. The High Court
set aside the order of acquittal, convicted the
a_ppellant and sentenced him to one year’s
rigorous imprisonment.

The main ground of appeal is that there
have been contraventions of section 162 of the
Code of Criminal Procedure, that the High
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_lant and his brother Nazimuddin lived.

Court’s judgment relies on the testimony of a .

witness, Mr. Roy, who had given a signed
Statement to the police in breach of the
seotion and had, also in breach of the section,
had it before him and made substantial use of
it while he was giving evidence, It was also
made a ground of appeal that the police
officers engaged on the investigation had
failed to keep a diary in contravention of
section 172 (1), A

51

The appellant was.employed from June till
the 24th August, 1944, by the East Indian
Railway as a grain depot officer at Horwarth
staion. His chief duty was to receive from ,
contractors articles for which orders were
placed by the head officer of the company, to
compare -them with approved samples and
subsequently to distribute them. On 22nd
Aupgust, 1944, a contractor named Bhatta-
charjee teported to Deputy Superintendent
Dutt of the Calcutta Police that the appel-
lant had solicited from him a bribe of 400
rupees to pass a sale of 80 maunds of mus-
tard oil and that he proposed to make this
payment next day. Bhattacharjee subse-
quently gave evidence at the trial that the
appellant had made this demand, but this
evidence was moi corroborafed by any other
witness. A" police trap was laid for the
appellant on the 23rd August, but its only
result was that Bhattacharjee reported that
the appellant was now refusing to take
400 rupees and was demanding that 800
rupees should be paid to him on the 24th
August, at his residence at Park Circus.
Another police trap was therefore prepartd
for the appellant, and on 24th August Police
Superintend Dutt, Mr. Roy, a magistrate
whoss services as a witness had been obtained,
Polics  Inspector Lahiri and Bhattacharjee
went in a taxi driven by one Yasin to the
block of flats in Park Circus where the appel-
Tt
was then after 8 p. m. the black out was in-
force, and it was raining heavily. [t was
decided that Bhattacharjee should stayin
the taxi with Mr Roy, while Mr. Dutt and
Inspector Lahiri stood by a lotry which was
stranded on the pavement beiween the taxi
and the flats. One of the party then called the
door-keeper, Ram Surdar, and sent him with
a message to the appellant that some one had
come by taxi to see him but was prevented by
an injured leg from going up to the appel-
lant’s flat.

From this point the controversy of fact
between the parties becomes acute. Bhatta-
charjes deponed that the accused came out
of the block of flats, entered the taxi, took
the seat beside the driver and, after asking
who Mr. Roy was, and whether Bhattacharjee
had brounghtsthe momey with him, received
from Bhattacharjee marked notes to the value
Rs. 800. Bhattacharjee, further says that
after some more talk the accused left the taxi,
that he, Bhattacharjee, then gave a pre-
arranged signal by flashing his torchlight,
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and that he saw the appellant being -seized by
the police witnesses. °

The police witnesses testified that they saw
the accused come down from his flat and
enter the taxi, that after seeing the signal
made by the torchlight they arrested him as
he was about to re-enter the block of flats,
and that as they did so he flung away a
bundle of notes which they later found on
the mudguard of the stranded lorry and
identified as the notes previously marked.
Mr. Roy gave evidence which corroborated
Bhattacharjee’s evidence about the passing
of the marked notes from Bhattacharjee to
the appellant, and the flashing of the torch;
and which corroborated also the police
evidence about the finding of the notes after
the arrest of the appellant. Through Mr. Roy
identified in court the appellant’s brother
as the man who had taken the notesin the
taxi, he identified the man who was arrested
and who was undoubtedly the appellant
with the man who received the notes. His
identification of the brother in court may
tiferefore have been a mistake. What is
more important is that the mapistrate has
entered on the record at the end of Mr. Roy’s
examination chief this note: “He refreshed
his memory from time to time, by
consulting his written statement to the
police during investigation.”” The magistrate
called as Court witness under section 540
of the Criminal Procedure Code the dooz-
keper of the block of flats, Ram Surdar, and
the taxi driver, Yasin, and
evidence
his brother who was in the taxi at the material
time.

The police magistrate in his judgment,
after expressing his complete distrust of
Bhattacharjee and commenting adversely on
the police evidence, speaks of Mr. Roy’s
defect of memory as evidenccd by his free
use of the written statement while he was
deponing. The statement was made to the
police three months after the events with
which it dealf, it was signed by him and it

was made to the pelice'in the course of their

investigation of the alleged offence. The
magistrate held that when a police officer
during the investigation of an offence obtains
a signed statement from a witness in con-
travention of section 162 of the Criminal
Procedure Code the evidence of the witness
at the trial must be rejected. Tke record
does not disclose how it came about that the
magistrate did not stop Mr. Roy at the beginn-

they gave
that it was not the appellant but

Ve EMPEROR 1947 M W N Cr
ing of his evidence from using the statement,
and their Lordships are not disposed to seck
information about this from sonrces outside
the record. They must assume that the
magistrate intervened, as was his duty, as
soon as he became aware of the irregularity.

The learned Judges of the High Court held
“that breaches of the provisions of section 162
of the Code of Criminal Procedure are not in
themselves necessarily fatal to the proceedings
and may in appropriate circumstances be
cured as the expression fis under the terms of
section 337 of the Code of Criminal Proce-
dure’”. TIn their opinion there was no sub=
stantial reason for thinking that Mr. Roy’s
evidence without the use of the statement to
refresh his memory would have been inany
material particular different from the evidence
which he actually cave. For this reason they
held Mr. Roy’s evidence to be admissible, and
they ereatly relied on it in reaching the con-
clusion that the appeal from the magistrate’s
order should be allowed and that the appellant
should be convicted.

The objection to the conviction founded on
the failure of the police witnesses to keep a
diary as required by section 172 (1) of the
Criminal Procedure Code may be conveniently
disposed of at this stagé. Tt was contended by
learned Counsel for the appellant that the
evidence of the officers was inadmissible.
This contention was not supported by refer-
ence to the statute or to anthorily, nor was it
the view taken by the magistrate. In the
opinion of their T.ordships a contravention of
section 172 lays the evidence of the police
officers open fo adverse criticism and may
diminish its value, but it does not have the
effect of making that evidence inadmissibie.

The next question concerns the eflect of
section 162 (1) of the Criminal Procedure
Code, which provides that no statement made
by any person to a police officer in the course
of an investigation shall, if reduced into
writing, be signed by the person making it
nor shall any such statement or any record
thereof, whether in a police diary or other-
wise, or any part of such statement or record,
be used for any purpose (saving certain ex-
ceptions not material to the present proceed-
ings) at any inquiry or trial in respect of any
offence under investigation at the time when
such statement was'made. It was submitted
for the appellant that the proceedings were



1947 M W N Cr ZAHIRUDDIN
entirely vitiated and, alternatively, that Mr.
Roy’s evidence was rendered inadmissible,
for either of two reasons: first. because he
had previouly given a signed statement to
the police, and, second, because in giving his

evidence hie made use of the signed statement -

to prompt his memory. On the other hand it
was argued for the respondent that a con-
traveniion 6f section 162 (1) merely affected
the value of the evidence and that the
High Court had taken the correct view of
its effect in the present case. It appears to
their Lordships that the effect of a contra-
vention of the section depends on the prohi-
bition which has been contravened. If the
contravention consists in the signing of a
statement made to the police and reduced
into writing, the evidence of the witness
who signed it does not -become inadmissible.
There are no words either in the section
or elsewhere in the statute which express or
imply such a consequence. Still less can it
be said that the statute has the effect of
vitiating the whole proceedings when evi-
dence is given by a witness who has signed
such a statement. But the value of his
evidence may be seriously impaired asa
consequence of the contravention of this
statutory safeguard against improper prac-
tices. The use by a witness while he fis
giving evidence of a statement made by him
to the police raises different considerations.
The categorical prohibition of such use
would be merely disregarded if reliance were
to be placed on the evidence of a witness
who had made material use of the statement
when he was giving evidence at the trial.
When, therefore, the magistrate or presiding
judge discovers that a witness has made
- material use of such a statement it is his
duty under the section to disregard the evi-
dence of that witness as inadmissible. In
the present cass there is in the note at the
end of* Mir. Roy’s examination-in-chief and
in the judgment of the magistrate what
amounts toa finding of fact that Mr. Roy
while giving his evidence made substantial
and material use of the signed statement
given by him to the police, and the magis-
trate was accordingly bound to disregard his
evidence. The magistrate’s reason for doing
80 is too broadly stated, for it is not the mere
fact that Mr. Roy had signed the statement
but the face that he bad it before him and
cousulted it in the witness box that renders
his evidence incompetent.

- It follows that in the opinion of their
Lordships the learned judges of the High
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court erved in law when they ¢reated Mr. Roy’s
evidence as admissible. Section 537 of the
Code of Criminal Procedure, to which they
made reference, requires a Court of Appeal
subject o the earlier provisions of the Statute
to affiim an order of a court of competent
jurisdiction where there hae been an irregular-
ity in the proccedings unless the irregularity
has in fact cccasioned a failure of justice.
The section cannot apply to a case like the
present, in which the magistrate has refused
to overlook an irtegularity and- has acquitted.
The further observations of the learned judges
that there was no substantial reason to think
that Mr. Roy’s evidence unaided by the writ-
ten statement would have been in any material
point different from the evidence which he
gave, and that no real prejudice was caused
to the appellant by the use of the statement,
are in the opinion of their Lordships un-
fortunate and ill-founded. Tt is impossible to
say what Mr. Roy’s evidence would have been
if he had not used the statement to aid his
memory ; and it is also impossible to say thag
prejudice may not have been suffered by the
appellant. But the conclusive answer to the
reasoning of the judgment is that the language
of the Statute clearly prohibits any such use
of the statement, and it must receive
effect. d

It was argued for the respondent that even
without Mr. Roy’s evidence, there was a
sufficiency of other evidence accepted a8
reliable by the learned judges of the High
Court to justify the conviction. While itis
true that the polics evidence taken along
with the evidence of Bhattacharjee fis relevant
to infer the guilt of the appellans, that evi-
dence is contradicted by other witnesses,
and it has been the subject of adverse coms=
meat by the magistrate. It is possible also
that the High Court would have treated the
evidence of the police and Bhatiacharjee with
loss respect if it had not had Mr. Roy’s evi-
dence before it. The judgment of the High
Court largely depends on his evidence. It
could therefore be neither logical nor fair to
affirm the order of the High Court, while hold-
ing that the Court erred in taking Mr. Roy’s
evidence into consideration. On the other
hand the submission for the appellant that
the acquittal by the magistrate should
an this stage be finally re-affirmed would
have been appropriate if the irregularity
which has taken placs had had the effect of
vitiating the whole proceedings, but it i_s too
favouralbe to the appellant on the opinion
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which their Lordships have expressed npon the
effect of section 162. The appellant’s tom-
_ plaint that the High Court had failed to have
due regard to the principles laid down in
Sheo Swarup v. The King Emperor [1], would
have had greater force if the High Court had
not believed itself entitled to rely on the evi-
dence of Mr. Roy, and without that'evidence
these principles will manifestly have a special
relevance to the circumstances of the case.
Their Lordships consider that the fair course
is to allow the appeal to the effect to setting
aside the order of the High Court, and to
remit to the High Court to re-hear and deter-
mine the appeal on the evidence in the case
subject to a direction to exclude from con-
sideration the evidence of Mr. Roy and to
deny it all effect.
Their Lordships will humbly advise His
Majesty accordingly.

Appeal allowed.

PRIVY COUNCIL
[Appeal from the Bombay High Court]
. February 18, 1947
LORD THANKERTON, LORD POK1ER, LORD SIMONDS
SIR MADHAVAN NAIR & SIR JOHN BEAUMONT

Tae KING EMPEROR

V.
SADASHIV NARAYAN BHALERAO

Defence of India Rules, 1939, r. 34 (6) (e)—
Penal Code (XLV of 1860), s. 124-A—
Offence under.

It is not an essential ingredient of a prejudicial
act as defined in r. 34 (6) (e) of the Defence
of India Rules (or of the offence under
5. 124—A, Penal Code) that it should be an
act which is intended or is likely to incite to
public disorder. There is.nothing in the
language of either s. 124—-A, Penal Code or
Defence Rule 34 (6) (e) which could suggest
that *the acts or words complained of must
either incite to disorder or must be such as to
satisfy reasonable men that that s their
intention or tendency.

1942 F. C. R. 38 overruled.

The word ‘sedition’ does not occur either in
5.124-4 or inthe Rule; it is only found as
a marginal note to s.124—A and is not an
operative part of the section. There is no
Jjurisdiction for restricting the contents of
the section by the mariginal note. In Eng-
land there is no statutory definition of sedi-
tion ; its meaning and content have been
laid down in many decisions, but these
decisions are not relevant, when thereis a

1. [1934] M.w.N. 1017: cr. 193; 61 1.A. 398 p.C,
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Statutory definition of that which is termed
sedition. i >
*Sir W. Moncton K.C., & W.Wallach, for
Applt.
Respondent, not represented.
JUDGMENT

LoRD THANKERTON. This is an appeal by
special leave from a judment of the High
Court of Judicature at Bombay, dated the
25th January, 1944, which affirmed an order
of Mr. S. D. Adhav, Magistrate of the 1st
Class, Jalgaon City, dated the 22nd Jume,
1943, acquitting the respondent who had been
charged under Rule 38 (5) of the Defence of
India Rules for having, on the 26th January,
1943, made, published and distributed copies
of a leaflst which contained prejudicial
reports within the meaning of Rule 34 (7)
read with Rule 34(6) (e) and (g) of the Defence
of India Rules, and having thus contravened
Rule 38 (1) (c). .

The Dszfence of India Rules, which were
made by the Central Government under sec-
tion 2 of the Defence of India Act, 1939
(Act No. XXXV of 1939)—so for as material
—provide as follows :

34 (3) 'prejudicial act’” means any act which is
intended or is likely—

(e) to bring into hatred or contempt, or to excite
disaffection towards, His Majesty or the Crown
Representative or the Government established by
law in British India or ian any other part of His
Majesty’s dominions,

(g) to cause fear or alarm to the public or to any
section of the public : b B

34 (6) ‘prejundicial report’ means any report,
statement or visible representation, whether true or
false. which, or the publishing of which, is, or is en
incitement to the commission of, a prejudicial act as
defined in this rule;

38 (1) No person shall, without lawful authority
or excuse, o b
(c) make, print, publish or distribute any docu-
ment containing, or spread by any other means
whatsoever, any prejudicial report;

(5) Ifany person contravenes any of the pro-
visions of this rule, he shall be punishable with
imprisonment for a term which may extend to five
years or with fine or with both.””

The document which formed the subject
matter of the charge was admittedly made
and published by the respondent at Jalgaon
City on the 26th January, 1943, and he
admittedly distributed printed copies thereof.
It consisted of a leafiet addressed “To all the
patriots”, and it will be sufficient to quote
some of the statements in the leaflet :

“Unprecedented calamity has befallen our nation
and the whole of our country bas been undergoing
sufferings. The Imperialists have by their bar-
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barous policy turned the entire conntry intoa gre-
mation ground. When we were in great need of the
nationa) leaders for the purpose of the national de-
fence. the bureaucracy has declared the Natioral
Congress unlawful and have detained all the leaders
in jail.

By reasou of firings and arrests several villages in
Kbandesh have been made desolate and on account
of this great calamity the people are losing their
moral courage (day by day) and the whole of the
country is putting on moribund appearance, The
people in Khandesh have been harassed by the in-
equitable collective fines. As the Government is
unable to solve the food preblem, the cry of hunger
is heard everywhere; and a situation has arisen every
where in which serious food riots are espected. By
depriving the mills of the ¢oal 50 thousand familes
of the workers have been thrown into the ditch of
bunger,

But the Imperialists do not stop even at this.
They are making ceaseless efforts to creale a split
between the people and the patriots, They have
been trying to stremgthen their hold by creating
disputes and differences among the people by various
ways such as creating a split between the owner and
the worker on the guestion of dearness allowance
and coal, between the merchants and coosumers on
the gnestion of food grains and between the Muslims
and the non-Muslims on the question of collective
fines, The disunion among the people is their last
resort.

If we blindly carry on sabolage activities simply
beoause the Imperialists are not transferring power
to us the Japanese Imperialism may domisate over
us, Therefore in order to face both these calamities
we must achieve this great task of bringing about
unity oa the burning questions before the public such
as national defence and self-determination and mast
take over the control of national defence”,

After a trial, tae learned Magistrate'acquit-
ted ths respondent. He pointed out that iv
was nowhere suggested in the leaflet that the
work of national defence should be snatchsd
away from Governmsnt forcibly, that the
national leadsrs should be freed by using
force or that national government should be
formed by resorting to unconstitutional
mzthods, bat that, on the conirary, the
pablic was exhorted to achieve national unity
for all the above purposes, not 1esorh Lo sabo-
tage, and to take part in the campaign of
achieving worldwide freedom. Ia the absence
of any tncitemzat to public disorder, he held
himself bound to acquit, in view of the
dzcision of the Fedsral Court in Niharendu
Dutt Majumdar v. King Emperor [1] to which
thzir Lordshins will refer later.

On appeal by the Crowa, the decision of
the Magistrate was affirmsd by the High
Coart and the appeal was dismissed; the lear-
n3d jadges hsid themselves boond by the
dacision of the Fsderal Court {n Niharendu’s
case (1), Thscharge of having commitied a

L. [1942] m.w.N.417;Cr. 89:1942 r.C.v.38
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prejudicial act within the meaning of
Rule 34(6)(g) was not pressed and may be
disregarded. The learned Judges, at the
request of the Crown. certified for the pur-
pose of section 205 of the Government of
India Acs, 1935, that the case does not
fnvolve a substantial question of law as o
the interpretatton of the Government Of
India Act or any order in council made there-
under. Thereatter the Crown obtained spe-
cial leave to appeal against the decision of
the High Court on an undertaking “that no
further proceedings in connection with the
said charges would be taken against the res-
pondent in any event so long as that under-
taking does noi prejudice the reality of the
appeal.”” The respondent has nog appeared
in the appeal, which has been heard exparte.

The pusrpose of this appeal is to challenge
ths soundoess of the decisisn in Niharendu’s
case (1], which their Lordships will therefore
consider in some detail. In consequence of
a specch made at Calcutta, Niharendu was
convicted by ths Additional Chief Presi-
dency Magistrate of offences under Rule 34
(6), sub-paragraphs (¢) and (k), of the
D:zfence of India Rules. Ths conviction
was upheld by th: High Court, from which
Niharendu appealed to the Federal Court,
which allowed the appeal and acquitted
the appellant on the ground that the speech
of the appeliant did not costitute a pre-
judicial act within the meaning of Rule
34(6)(¢). The Foderal Court did not daal
with sub-paragraph (k) of Rule 34 (6). The
judgment of the Cour: was delivered by Sir
Maurice Gwyer C. J., who said, in reference
to sub-paragraph (e), that the prejudicial act
was ‘“described in precisely the sams lan-
guage as is used to describe the offence of
sedition in section 124A of the Indian Penal
Code. We were invited to say that an offence
described merely as a ‘prejudicial act’ in the
Dafence of India Rules ought to be regarded
differently from an offence described as
‘ssdition’ in the Code, even though the
language describing ths two things is the
same. We cannot accept this argaumeni.
Sadition is none the less sedition because it
is desbribed by a less offensive name; and in
our opinion the law relating to the offence
of sedition as definzd in the Code Is equally
applicable to the prejudicial act defined in
the Dafence of India Rules. We do not
think that the omission in the Rales of the
three ‘Explanations’. appended to the Sec-
tion of the Code affects the matter, These
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are added to remove any doubt as 0 the true
meaning of the Legislature; they do not  add
10 or subtract from the section itself; and
the words used in the Rules ought to be
interproted as if they had been explained in
the same way.”” The learned Chief Justice
then proceeds to consider the meaning of
sedition in English law, as defined and ex-
plained by decision of the Courts, and “states
the principles to be derived therefrom as
follows: “pubdlic disorder or the reasonable
anticipation or likelihood of public disorder,
i3 thus the gist of the offence. The acts or
words complained of must either incite to
disorder or must be such as to satisfy reason-
able men that that is sheic intention or ten-
dency.” The learned Chief Justice then
applied that test to the appellant’s speach,
and found that it contained no incitement,
or intention or tendency to incite, te public
disorder and the conviction was set aside,

Their Lordships are upable to accept the
test laid down by the learned Chief Justice,
as applicable in India.

Their Lordships agree, for the purposes of
the present appeal, that ihere is no material
distinction between Rule 34(6), sub-para-
graph (e) and section 124-A of the Penal
Code, though it might be suggested that the
words “an act which is intended or likaly to
bring” in the Rule are wider than the words
“brings or a‘'tempts to bring” in the Code.
They -further agres with the learacd Chief
Justice that the omission in the Rule of the
three explanations in the Code should not
lead to any diffsrence in construction.

The word “‘sedition’’ doet not occur either
in section 124-A or in the Rule; it is only
found as a marginal note to section 124-A,
and is not an operative part of the section,
but merely provides the name by which the
crime defined in the section will be known.
There can bo no justification for restriciing
the contents of the section by the marginal
note. In England there is no statutory
definition of sedition; its meaning and con-
tent have been laid down in many decisions,
soms of which are referred to by the Chief
Justice, but these decisions are noi relevant
when you have a statutory defiaition of that
which is termed sedition, as we have in the
present case.

Their Lordships are unablis to find any-
thing in the language of either section 124A
or the Rule which could suggest that “the
acts or wards complained of must either
incite to disorder or must be such as to sa-
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tisfy reasonable men that that is their inten-
tion or tendency.”” The first explanation to
segtion 124A provides, ‘‘The expression
‘disaffection’ includes disloyalty and all feel-
ings of enmity.,”” This is quite inconsisteny
with any suggestion that °‘excites or attem-
pts to excite disaffection’ involves not only
excitation of feelings of disaffection, but
also exciting disorder. Their Lordships are
thsrefore of opinicn that the decision of the
Federal Court in Niharendu’s case (1) pro-
ceeded on a wrong construction of section
124A of the Penal Code and of sub-paragraph
(e) of Rule 34 (6) of the Defence of India
Rules.

In shat view their Lordships are of opi-
nion that there should have becn a conviciion
in the present case, for they have no diffi-
culty in agreeing with the learned Judges
of the High Court in this case, who have
both stated that, if disorder ware not an
essential element, there are undoubtedly
passages in the leaflet which hold the Govern-
mend up to hatred or contempt, and which
would have led them to convict.

In the High Court three decisions of thia
Board were rcferred to, ‘but the learned
Judges preferred the decision of the Federal
Court in Niharenedu’s case [1] as the same
sub-paragraph of Rule 34 (6) was the subject
of decision and it was the latest case; itis
unnecessary to coansider whether the learned
Judges had sufficient ground for distinguish-
ing thess decisions such as would avoid the
binding nature of decisions of this Board. In
the opinion of their Lordships, the principle
of decision in these thiree cases is inconsis-
tent with the decision of the Federal Court
in Niharendu’s case, and it is regrettable that
the Federal Court did not pay attention to
these cases, two of which are Indian. .

1o Queen Empress v. Bal Gangadhar Tilak
[2], the charge was under section 124A as iy
then stood, confined to disaffection, without
any reference to hatred or contempt. Stra-
chey, J., in an admirable charge to the jury,
which was subsequently approved by this
Board, said (at p. 135), “The offence consists
in exciting or attempting te excite in others
certain bad feelings towards the Government.
It is not the exciting or attempting to excite
mutiny or rebellion, or any sort of actual
disturbance, great or small. Whether any
disturbance, or outbreak was caused by these
articles, is absolutely immaterial. If the ac=
cused intended by the articles to excite re=

2. [1897] 1,L.R. 22 Bom, 112 & 52 p.C.
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bellion or disturbance, his act would dopbt-
less fall within section 124A, and weuld pro-
bably fall within other sections of the Penal
Codé. But even if he neither excited dor
intended to excite any rebellion or outbreak
or forcible resistance, to the authority of the
Goverament, still if he tried to excite feelings
of enmity to the Government, that is suffi-
cient to maks him guilty under the section.
I am aware that some distinguished persons
have thought that there can be no offence
against the section unless the accused either
counsels or suggests rebellion or forcible
resistance to the Government. 1o my opinion,
thas view is absolutely opposed to the express
words of the section itself, whjch as plainly
as possible makes the exciting or attempting
to excite certain fcelings, and not the inducing
or altempting to induce to any course of
action such as rebellion or forcible resist-
ance, the test of guilt. Ican only account
for such a view by attributing it to a com-
plete misreading of the explanation attached
to the section and to a misapplication
of the explanation beyond its true scope.”
In refusing leave to appeal, inter alia, on
the ground of misdirection as to the proper

construction of section 124 A, the Board
expressly approved of the charge. Itissuf-
ficient for their Lordships to adopt ths

language of Strachey, J. as exactly expres-
sing their view in the present case.

In Besant v. Advocate General of Madras [3]
it was pointed out by the Board that section 4
of the Indian Press Act of 1910, which was
under consideration in that case, was closely
similar in language to.section 124-A of the
Penal Code, which had been the subject of
careful consideration in Tilak’s case [2]
above referred to.

In Wallace Johnson v. The king [4], undet
sub section 8 of section 326 of the Criminal
Code of the Gold Coast, “seditious intention”
was defined as an intention “to bring into
hatred or contempt or to excite disaffection
against....she Government of the Gold Coast
as by law established.” It was held by this
Board that the words were clear and unambi-
guous, and that incitement to violencc was
not a necessary ingredient of the crime of
sedition as thereby defined.

In conclasion, their Lordships will only
add that the amendments of section 124-A in
1898, the year after Tilak’s case [2], by the
inclusion of hatred or contempt and the addi-

3. [1919] M.W.N. 555 : L.L.R. 43 mad. 146 .
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tion of the second and third explanations,
did not affect or alter the construction- of
the’section laid down in Tilak’s case [2]
and, in their opinion, If the Federal Court,
in Niharendu’s case [1], had given their at-
tention to Tilak’s case [2], they should have
recognised it as an authority on the con-
struction of section 124A by which they
were bound.

Their Lordships are accordingly of opinion
that the appeal should be allowed and that
ths judgments and orders of the Couris be-
low should be set aside, and that it should
be declared that it is not an essential ingre-
dient of a prejudicial act as defined in sub-
paragraph (e) of Rule 34 (6) of the Defence
of India Rules that it should be an act
which is intended or is likely to lInocite to
public disorder, Their Lordships . will hums=
bly advise His Majesty accordingly, There
will be no order as §0 costs.

= Appeal allowed

Cr. App. No. 710 of 1946
March 4, 1947
YAHYA ALl J.

THE PuBLIC PROSECUTOR

v.
KopALT ARJUNA Rao & another.

Prevention of Food Adulteration Act (Mad.
Act III of 1918), Ss. 5 (2), 6 & 20 & Rr. 27
& 29—Owner of milk found adulterated—
Liability—Possession of millk—Presumption
—Offence.

The owner of milk which is found adulterated
(and from whose possession it is not recove=
red) cannot be convicted under the Preven-
tion of Adultertion Act, when there is no
evidence counecting him with the adulter-
tion or sale of the milk.

No inference can be drawn fram the mere
factum of possession of aduterated milk that
such possession was for the purpose of sale.
In order that any presumption under
S. 5 (2) might be drawn against a person, it
must first be established that he was in the
habit of manufacturing or storing like arti-
cles for sale.

Appeal under Section 417 of the Code of Criminal

Procedure, 1848. against the acquittal of the afore-

said Respondents (Accused 1 and 2 )by the sub

Divisional Magistrate of Gudivada in C. C. No, 27 of
1946 on his file.

Public Prosecutor V. L. Ethiraj), for Crown.
Respondents ex parie.
JUDGMENT
This an appeal by the Crown from the
acquittal of the respondentsin C, C. No. 27
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of 1946 on the file of thg Sub Divisional
Magistrate, Gudivada. Tbe case* was first
tried by the Stationary Sub Magistiate,
Gudivada and he subsequently forwarded it
under section 349 (1) Cr. P. C. to the Sub
Divisional First Class Magistrate, Gudivada
_for disposal as he was of the opinion that
since the second respondent was a child
within the meaning of the Madras Children
Act, his case called for a different punish-
ment from that which he was empowered to
inflict. The Sub Divisional Magistrate on a
review of the evidence came to the conclusion
that no case had been made out against cither
of the respondents and he accordingly acquit-
ted both of them.

The charge sheet in the case was filed by
the executive authority of the Gudivada
Municipality and the respondents were alleged
to have commitied offences under rules 27
aad 29 of the rules framed under section 20
of the Madras Prevention of Adulteration
Act and also under section 109 read with
section 136 of the Public Health Act. They
were stated to have been responsible for the
adulteration of milk and for the s:le of the
adulterated milk and in the charge sheet
it was further alleged that the first
accused being the owner who offered for
sals .adulterated milk and the second
accused being in possession of adulterated
milk for sale were both liable for conviction.
The milk was seized while it was being
delivered by the second accused at the coffee
hotel of P. W. | by the Municipa! Sanitary
Inspector, P. W. 2, who after complying
with the provisions of the Act took samples
and sent them to ths Government Analyst.
The Government Analyst was of opinion that
the milk seized from the second accused con-
tained 51 per cent of added water. The
learned Sub-Divisional Magistrate on a
careful scrutiny of the evidence came to the
conclusion that the first accused was not
proved to have had anything to do with the
milk or the transaction in it and as regards
the second accused he was of the opinion
that it was not proved by the prosecution
that he was offsring any milk for sale, He
found thas there was not the slightest indi-
cation that he added water to the milk that
was tested or that he even knew of 1he addi-
tion of water to ths milk by the person who
handed him over the milk vessel. The case of
the first accused was that he had nothing to
“do with the milk and that the second acccused
was not his seryant at all. The second acs=
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cused pleaded in his statement that he was
employed under one Somayya thereby mean-
ing that he was not the employee of the
fir§t accused. He stated thav when he was
going to Gudivada taking his master’s milk
to be supplied to their regular constiiuents
he was asked on the way by the first ac-
cused’s wife to take some milk and give it in
P. W. I's hotel and what he complied with
that request. The milk that was seized from
him by P. W. 2 was not his master Somayya’s
milk but the milk that was given to him on
the way by ths wiie of the first accused.

Upon the facts there is little doubt that
adulterated milk was recovered from the
second resp®ndent but it is equally clear
from the evidence that the second res-
pondent was not! having the milk in his pos=
session for sale nor was the milk proved (o
have been adultered by him. Further it has
not been proved that the first accused who
was not the masier of the second accused
had any knowledge whatever of the transac=
tion. | am tnerelore in entire agreement
with the findings of fact arrived at by the
learned Subd Divisional Magistrate. Since
however some legal contentions have been
raised by the learned Public Prosecutor itis
nacessary to set out the relevani provisions.

Section 5 (1) (a) of the Madras Prevention
of Adulieration Act provides that every per-
son who sells any food which is not of the
nalure, substance or quality of the article
demanded by the purchaser shall be punish-
able with fine extending to Rs. 100 for the
first offence and with higher fines for subse-
quent offences. Section 20 of the Act em-
powers the Local Government to make rules
generally to carry ouy the purposes of the
Act and in particular inter alia 1o prescribe
standards of purity for milk ete., and also to
prohibit in the interests of public health the
addition of water or oth:r diluent or adulte-
rant to any food. In exercise of-these
powers Rule 27 was, among other rules, enac-
ted which provides that no psrson shall add
any water or any skimmed or separated milk
to milk intended for sale and thatno person
shall either by himself or by any servant or
agent sell or offer or expose for sale and no
person shall have in his possessinn for the
purpose of sale any milk to which any such
addition has been made. Rule 29 provides
that whoever commits a breach of any of the
rules shall be punished with (a) in the case
of a first conviction with fine which may:
exiend to Rs. 100 and (b) in the case of a
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subsequent conviction with fine which may
extend to Rs. 500. It is not necessary for
the purpose of this case to set out the provi-
sions of the Public Health Act.

The charge sheet, as I have already stated,
procceded on the footing that the first
accused being the owner offered for sale
adulterated milk. There is no foundavicn
whatever in the evidence for holdipg that he
had any knowledge of the transaction or of
the adulteration of (he milk; much less is
there anything to show that he offered for sale
the adulterated milk. The only record we
have of anything implicating the first ac-
cused is the statement of the second accused
in which he mentioned that on his way to the
hotel when he was carrying his master’s
milk the wife of the first accused entrusted
to him a pail of milk to be delivered at
the same hotel. But that statement has
not been substantiated and the learned Sub
Divisional Magistrate was right in find-
ing that there are several circumstances
casting a doubt upon the truth of that state-
ment. It must therefore be found that there
is no legal evidence of any kind connecting
the first accused with the adulteration or
sale of the milk.

Coming to the second accused, the case
was that he was in possession of the adulte-
rated milk for the purpose of sale. This ex-
pression is used [n the charge sheet in view
of the language of Rule 27 which says that
no person shall have in his possession for
the purpose of sale any milk to which water
has been added. [ have already found that
the second accused was not in possession ef
the adulterated mwilk for the purpose of sale,
The further question that has to be consider-

ed is whether mere possession of adulterated .

milk constitntes by itself an offence within
the meaning of rule 27 and whether - there is
scope for an inference from the mere factum
of possession that such possession was for
the purpose of sale. The leained Public Pro-
secutor invited my attention to sub section (2)
of section 5 of she Muadras Prevention of
Adulteration Act, which lays down that
in every prosecution for an offence un-
der this section, the Court may pre-
sume that any food found in the
possessicn of a person who is in the habit of
manufacturing or storing like articles for
sale has been manufactured or stored by
such person for sale. In order that any such
presumption might be drawn against the
second respondent it must first be established
$hat he was in the habit of manufacturing o1
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storing’ Itke articles for sale. That is not
the' prosecution case against the segond
accused and consequently this provision can
conceivably have no application to the second
accused. No other provision in the Act or
in the rules has been brought to my notice
under which an inference can be drawn that
such possession was for the purpose of sale.
Section 6 (1) merely says that the plea of
ignorance by the vendor as to the nature,
substance or quality of the food sold by him
is no defence to a prosecution for an offence
uncer section 5. There is no case at least
8o far as the milk involved [n this case goes
that the second accused was the vendor.

A decision of Byers,J. in C. A. 392 of
1944 of this Court (unreported) has also been
brought to my notice by the learned Public
Prosecutor. I do not think it necessary to
refer to the facts of that case as they are
eatirely different from the facts of the pre-
sent case. There the learned Judge pointed
out that milk was being carried by the ac-
cused every day for being sold ‘to a shop-
keeper and that the shop keeper was purchas-
ing the milk from the accused every day.

For the foregoing reasons, I agree with
the learned Sub Divisional Magistrate that
neither the first accused nor the second
accused is guiliy of having contravened the
provisions of the Madras Prevention of Adul-
teration Act or Rules 27 and 28 framed
under that Act. The appeal is accordingly
dismissed.

N.T.R. — Appeal dismissed

Cr. R. C. No. 1253 of 1946

(Case Ref. No. 50 of 1946)

February 13, 1947
YAHYA ALI J.
Rethu VeNKATA APPALA NAIDU!
& others

V.
Bhavaraju VENKANNA

Criminal Procedure Code (V 0of1898). s 522
—Applicability.

What is required for s.522 (3), Cr.P.C. to
apply is that the offence should have been
attended by criminal force .r show of force
or by criminal intimidation and it should
appear to the court that by such force or
show of force the complainant was dispos-
sessed of the land. Hence where the offence
of trespass (s.4471.P. C.) was attended
by criminal force and the complainant was
dispossessed of the land by show of force or
use of force, an order under s. 522 (3)
can be made in _fayour of the complainant.

Case referred for the orders of the High Court
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under Section 438 of the Criminal Procédu're Code
1898 by the Sessions Judge, Vizagapatam in his
letter dated 12—11—1946, !

The FActs appear from the order of the
sessions Judge: :

- “The petitioner was the complainant in
calendar Case No0.62/45. He had filed a com-
plaint against three accused, charging them
with offences of trespass on a land and assault
punishable under section 447 and 332 I. P. C.
The accused were convictcd of an offence of
trespass on land punishable under Section
447 1. P. C ; they were acquitted of the offence
of assault. Then he filed this petition under
section 522 clause (3) to restore him to pos-
session of the land, and the learned Magis-
trate dismissed the petition, and this petition
is now before me to revisc that order.””

“The short point on which the learned
Magistrate dismissed this petition is that an
offence under Section 447 does not in law
involve show or use of force or intimidation
and that an order’ under sectiou 522 can be
passed only when there has been show or
use of force or intimidation. In a decision
reported in Roda and others—v. Autar Singh
[A.LR. 1938 Lah. 839] an order was made
under section 522 where there was a convic-
tion of an offence under section 448 of the
Indian Penal Code, i. e. house breaking. The
learned Magistrate in his order now before
me distinguishes that case om the ground
that therein the accused had broken open the
lock and entered the house and therefore
there was use of criminal force. In a decision
reported in Vangaveti Narayana and another
v. Madarkhan (1944) M. W. Iv. 436; Cr. 108)
therc was conviction of the accused for an
offence of trespass on land under sec-
tion 447. There was a petition to restore
possession. That was ordered. The two
criminal Revision Pectitions in the High
Court one against ths conviction and
the other against the order of restoration
were dismissed indicating that there might
be an order made under scction 522 Cr.P.C.
when there was conviction only under
section 447 [. P. C. The question whether
an order can be made under section 522 if
there is conviction only under section 447
does not appear to have been specifically
raised of considered. The learncd Counsel
for the petitioner has drawn mv attention to
a report appearing in summary of recent
cases attached ,to 53 L. W. 45—wherein in
was held that an offence umder section 447
Indian Penal Code, Involving as it does the
use or show of force comes within section

- Divisional
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522 (3), Cr.P.C. Tt would appear, therefore,
that even where there is convicticn only
under Section 447 [.P.C an order under sec-
tion 522 (3) Cr.P.C. can he made.

In the present case, I called for the re-
cords and they have heen produced and on
perusal of the record: it appears that P W 1
stated: °‘Three accused, abused us, beat the
buliocks, and drove them away,” P W2
said ‘the accused came and untied the bul-
locks and said that the land cannot be
ploughed.” P W5 said that the accused
came with sticks and asked them to get
away. When they did not go away they
unyoked the bulls, beat them and drove
them away. Iam satisfied that in this case
there is sufficient evidence to show that in
fact there was force or show of force. It
would appear iherefore that an order under
section 522 Cr. P. C. could be made. The
records will be submitted to the High Court
so that their Lordships may be pleased in
revision to consider the matter and pass
such orders as they deem fit,

Accused nos represented.
Public Prosecutor (V.L. Ethiraf) for Crown.

ORDER.

This is a reference made by the Sessions
Judge, Vizagapatam, under section 438 of the
Code of Criminal Procedure to revise the
order made by the Sub Divisional Magis-
trate, Vizianagaram unpder section 522 (1).
It wasa case of trespass against the three
accused for which they were convicted.
Following the conviction, the complainant
applied under section 522 (3) of the Code of
Criminal Procedure for the restoration of
possession of the land to him. The Sub
Magistrate took the view thas
section 322 (3) would apply only if thers
was show of force or uss of force. The learn-
ed Sessions Judge has pointed out that that
view is not correct and that what is required
is that the offence should have been
atiended by criminal force or show of
force or by criminal intimidation and it
should appear to the court that by such force
or show of force the complainant was dispos-
sessed of the land. In the present case there
was evidence, as indicated by the learned
Sessions Judge, that the offence was attend-
ed by criminal force and that the complain-
ant was dispossessed of the land by show of
force or use of force. The order of the
Sub Divisional Magistrate under sub-section
(3) of section 522 of the Code of Criminal
Procedure is set aside and the three accused
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are directed to restore possession of the land
to the complainant’s legal representatives as
it is reporied that the complainant has since
died. :
N.T.R. P
Criminal Miscellaneons Petitions Nos. 99, 100
and 112 to 121 of 1947
February 5, 1947

HORWILL & BELL, 1J.

D. CHENCHIAH & others
THE CoMMISSIO~ER OF POLICE M aDRAS & others.

Maintenance o f Public Order Ordinance (Mad.
Ord. | of 1947)—When comes into force—
General Clauses Act, S.3 (7)—Arrest be-
Jfore publication of Ordinance— Legality.

On the 23rd January 1947 at 4-30 or 5 a. m.
the petitioners were arrested but were not
told why they were arrested or under whose
orders or even under what provision of law.
Later on that day Ordinance Tof 1947 was
published in the Fort Si. George Gazette
which empowered the provincial government
or the Chief Presidency Magistrate to issue
an order for the detention of any person

if the provincial government or the Chief

Presidency Magistrate was satisfied that it
was necessary to detain that person with a
view to prevent him from acting in any
manner prejudicial to the public safety or
to the maintenance of public order The
petitioners filed. applications under S.491
Cr. P.C. and contended that the arrests
were illegal because they were effected at a
time when the ordinance had not become
law and secondly that the requirements of
Section 4 of the ordinance had not been
complied within that the petitioners had
not been informed on what grounds they
had been detained. It appeared that there
was some delay in giving reasons to the
petitioners

Hzsld that the ordinance was in operation at
the tizne when the arrests were made. An
Act which comes into force on a particular
day is deemed to have effect from the first
moment of that day.

There is no reason to think that the Madras
legislature in framing the definition of * com-
mencement” in the General Clauses Act
meant to give a different meaning by the
use of the word “time”’ and depart from the
long recognized interpretation = whereby
farctions of a day are ignored and the
statute deemed to come into force at the first
moment of the day on which it becomes law.
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Held further that the delay in’ furnishing the
petitioners with the reasons for their detention
would not justify an order for their release.
Petitions praying that in circumstances stated in

the respective affidavits filed with the petitions, the

High Court will be pleased to issue directions.in the

nature of a Habeas Corpus directing the respondents

to produce the respective petitioners before the High

Court and set them at liberty,

A. ,Ramachandran for messrs Row and
Reddy for Petr.

Crown Prosecutor, for Respt.

DER
[Hoxwite, J.]

On the 23rd January 1947 at 4-30 or 5 a.m.
the twelve petitioners were arrested by police
officers; but were not told why they were
arrested, orsunder whose orders they were
arrested, or even under what provision of
law. From their homes they were taken to
the Central Jail at Vellore. Later on, during
the working hours of the Government Press,
Ordinance No. 1 of 1947,* signed by the
Governor of Madras, was published in the
Fort St George Gazette of that day, Part 1V-
B, Extraordinary, which empowered the Pro-
vincial Government or the Chief Presidency
Maglstrate to issue an order for the detention
of any person, if the Provincial Government
or the Chief Presidency Magistrate, as the
case might be, was satisfied that it was
necessary to detain that person with a view
to prevent him from acting in any manner
prejudicial to the public safeiy or to the
maintenance of public order. In the course
of the same day, two of the petitioners filed
applications under section 491 of the Code
of Criminal Procedure for the issue of writs
of the nature of habeas corpus directing the
@overnment of Madras to produce the peti-
tioners before the Court. Neither the Chief
Presidency magistraie ncr the Superintendent
of the Ceatral Jail, Vellore, was impleaded,
as it was not then known who had issued the
order for arrest or where the petitioners were
detained. On Monday, the 27th January, the
remaining petitioners filed petitions asking for
the same reliefs.

It was alleged that these petitioners were
illegally arrested and detained, because they
were not told by the police officers arresting
them under what authority the arresis were
made. Having since bescome acquainted with
Ordinance No. 1 of 1947, iwo arguments have
been put forward on behalf of the petitioners.
The first is that the arrestz were illegal,
because they were effected at a time when the

#1947 M.W.N. Supp. p. 14 cr, acts & Rules p. 13
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‘Ordinance had not become law, in that it had
not, as required by sectidn 88 of the.-Govern-
ment of India Acy, been promulgated. - The
second is that the requirements of section 4 of
the Ordinance had not been complied with, in
that the petitioners had not been informed on
what grounds they had been detained.

‘When the matter came on for hearing on
Wednesday the 29th January, no reasons had
by then been given to the petitioners. On
that day, the petitions were adjourned to
give the learned counsel for the petitioners
an opportunity of meeting the points raised
by the learned Crown Prosecutor and of
Impleading the Chief Presidency Magistrate,
who was found to have issued the order. On
Friday, the date to which the petitions were
adjourned, an affidavit was filed by the Chief
Presldency Magistrate to the effect that he
had given reasons to the petitioners, that he
had informed them that they could make
representations against the orders concering
them, and that he would give them every
facility to do so. 1In view of this affidavit, it
is nnnecessary to say very much with regard
to the second point raised by the lsarned
counsel against ths validity of the detention.
v is very difficut, without having before us
all the material available, to decide whether or
not the Chief Presidency Magistrate was justi-
fied in not communicating to the petitioners
for more than a week the grounds on which
his order had been based ; hut as he presum-
ably kaew the grounds before he .issued the
order, one would have expected him to have
farnished the petitioners with reasons for
their arrests and detention within a day or so.
Since, however, the reasons were subse-
quently furnished, we should not be justified
In ordering the release of the petitioners on
the ground of this delay.

The mors important question is whether the
arrests of the petitioners were illegal, because
at ths time of thelr arrests the Ordinance had
not bzcome law. It is not denied by the learned
Crown Prosecutor that publication in the
Fort St. George Gazette was necessary 1o give
the ordinance the force of law, and it is true
that the petitioners were arrested before the
act of promulgation had taken place. It is how-
ever a well-known maxim of the law regard-
Ing the interpretation of Statutes that the law
takes no account of fractions of a day, for
the very practical reason that it is ordinarily
impossible to know the moment at which an
Act came into forge.

CHENCHIAH V. COMMISSIONER OF POLICE MADRAS
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Tt is well settled that an Act which comes
into force on a particular day is deemed to
have effect from the first moment of that day.
Applying that principle to the facts of this
case, the Ordinance must be deemed to have
had effect from midoight on the night of the
22nd-23rd, which means that it was in oper-
ation at the time when the petitioners were
arrested, Itis unnecessary to cite avthori-
ties for the proposition that a statute begins
to operate from the first moment of the day
on which it becomes law; because the learned
advocate for the petitioners does not in gene-
ral deny it. That the law in India on this
subject is the same as in England is indicated
by a decision of this Court in /n re Court
Fees [1], in which case the Government
announced an increase in court fees on the
5th May 1922, which was not published
until after certain suits had been filed on the
Original Side of the High Couri. It was
nevertheless held that the plaintiff was bound
to pay the enhanced court-fre on the plaints
filed by him on that day.

The learned advocate for the petitioners
has pointed out the difference between the
wording of section 3 (12) of the Tmperial
General Clauses Act and that in section 3 (7)
of the Madras General Clauses Act in the
definition of the word “commencement,’” as
used with reference 1o an Act or Regulation.
Whereas the Imperial General Clauses Act
defines *“‘commencemsnt” as meaning the
day on which the Act or Regulation comes
into force, the Madras Act—with which we
are here concerned—defines *“‘commencement’
as meaning the time at which the Act comes
into force. There is no reason, however, to
think that the Madras Legislature, in fram-
ing the definition of **commencemet”, meant
to give a different meaning to that word
from that given by the Imperial Government
and to depart from the long recognized In-
terpretation, whereby fractions of a day are
ignored and the Statute deemed to come into
force at the first moment of the day en which
it becomes law.

Section 1(3) of the Ordinance says that it
shall come into force *“at once’”, from which
it is argued that it came into force at the
moment that it became law fi.e., was pub-
lished. Our attention has not been drawn
to any Act, Ordinance, or Statute in which
the expression “at once” bas been used.
35 & 36 Vict. c.65, s.3, provided for an
application for an order of affiliation..........
“after the passing of this Act.”” Tn interpret-

1. [1923] m.w.N. 883: 46 mad. 685
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ing this clause the iearned Judges-in Tomlin-
son Bullock [2] held that this meant that the
Act came into immediate operation, which
was construed as meaning the 10th of August,
1872, the day on which the Act became law.
They therefore held that the Act operated
from the first moment of that day and there~
fore applied to a child born at any time of
that day, even though the child might have
been born before the royal assent was given
to the Act.

Our attention has not been drawn to any
instance since the ‘Acts of Parliament’ Act
of 1793 in which a person has been found
guilty of having committed an offence when
the act constituting the offence was not at the
moment at which it was done an offence.

-Nor have we been shown any case since that

year in which a person has been made liable
for arrest for anact for which he was not
liable to be arrested ai the moment that he
did is, presumably because care is ordinarily
taken to see that pepal statutes, even bya
legal fiction, do noi have retrospective effect
thereby violating amn elementary principle of
justice that a man should not be punished for
an act that was not punishable atthe time
when it was commitied. A violation of this
elementary principle has indeed occurred
in this case; but itis hoped that the pur-
pose of effecting ihe arresis at such an eatly
hour before the Ordinance bad been promul-
gated was not to take shelier behind a techni-
cal poiat in the interpretation of Statutes in
order to be able to violate this elementary
principle of justice with impunity. How-
ever that may be, we are unable to say that
the arrests of whe petitioners were illegal.
The petitions are therefore dismissed.

We have been asked to grant a certificate
under ssction 205 of the Government of
India Act to enable the petitioners to appeal
to the Federal Court. The questions discus-
sed in these applicatlons do not however
involve any interpretation of the Govern-
ment of India Act, still less of any Order in
Council. The matters argued before us re-
late to the interpretation of Ordinance T of
1947 and to a general rule regarding the in-
terpretation of Statutes. It is true that the
learned advocate for the petitioners raised a
question as to the meaning of “promulga-
tion’’ in section 88 of the Government of
India Act; but the learned Crown Prosecutor
conceded thefcorreciness of the view of the
petitioners’ learned Advocate that “promul-
gation”” meant publication, and that publica-

3. (1878-79] 4 Q. B. 230
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tion in the Fort St. George Gazette was
necessary,in order’ to make the Ordinance
signed by the Governor effective.* No certi-
ficate will therefore be granted.

N TR Petitions dismissed
Criminal Revision Case No. 701 of 1946
(Criminal Revision Petition N. 670 of 1946)
YAHVA ALIL J,

March 7, 1947
KARUMURI VENKATARATNAM
v

;: EMPEROR.
Penal Code (XLV of 1860), 5. 504—Essentials
of offence under—Abusive words—Proof of
One of the essential elements constituting the
offence under s 504 Penal Code 'is that
there should have been an act or conduct
amounting to intentional insult. Where
that act in a case is the use of abusive
words, it would be necessary to know what
those words were in order to decide whether
the using of those words amounted to inten-
tional insult. A mere finding that the
accused abused the complainant is not suffi-
cient by itself to warrant a conviction
under s. 504 Penal Code, as in the absence
of the words used, it is not possible to de-
cide whether the ingredient of intentional
insult is present in the case. ;
Petition under Sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court
to revise the judgment of the Court of the First Class
Bench Magistrates, Rajamundry dated 29—12—1945.
and passed in F B C Nos 804 and 805 of 1945,
K. S. Jayarama Ayyar for C. K. Venkatanaysimham
& K. Narayanaswai for Petitioner,
Public Prosecutor (V.L. Ethiraj) for Crown.
RDER

The petitioner has been convicted by the
First Tlass Bench of Magistrates, Rajah-
mundry, under section 504 1. P. C, and
sentenced to pay a fine of Rs. 25. He is said
to have sold on the previous day some to-
bacco to the complainant. Next day the
complainant came to the petitioner and with-
out paying him the money removed the to-
bacco. This infuriated the petitioner and
the petitioner is said to have used abusive
words which provoked the complainant to
beat him. Tt is also urged by the complainant
that the petitioner besides abusing threatened
to strike him with a knife; but the Magistrates
did not accept that part of the case. They
found, however, that the accused did abuse
the complainant for the non payment of his
dues and for removing the produce without
payment and this abuse brought about the

‘breach of the peace.

This finding is not sufficient to support
the conviction under section 504 I.P.C.
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That section reqilres firstly that there should
be an intentional insuliy and secondly that
thereby the.offender should have given pro-
vocation to any person intending or knowing
fs to be likely that such provocation will
cause him to break the public peace or to
commit any other offence. Omne of the essen=
tial elements constituting the offence is that
there should have been an act or conduct
amounting to intentional insult. That act
in this case being the use of abusive words,
it would be necessary to know what those
words were in order to decide whether the
using of those words amounted to intentional
insult. The judgment of the Bench Magis-
trates does not set out those words, and in
the absence of those words it is not possible
to decide whather the ingredient of intentic-
nal iosuls is present in this case. The
Magistrates were content with findidg that
the petitioner abused the complainant, but
that is not sufficient by itself to warrant a
conviction under section 504 1. P. C.

For these reasons the conviction of the
petitioner cannot be maintained. The petition
is allowed and the conviction and sentence
are set aside.

N TR Conviction set aside.
Criminal Revision Case No. 1033 of 1946
(Criminal Revision Petition No. 968 of 1946)
November 1, 1946
YAHYA ALL, J.

ALsGATHORAI PADAY - CHI
V.

EMPEROR
Arms Act (IX of 1878), S. 19 (i)-Possession of

gun after expiry of license pending renewal.
The period of one month’s grace during which

a license holder under the Arms Act could

keep the weapon in his possession pending

renewal of license is not intended to extend
the period of the license or in any manner

to limit the scope of section 14 or sectivn 16

of the Act. The weapon which is not

covered by the license has to be deposited as
soon as the license expires. The period of
grace is not a statutoroy period and it is
not open to the holder af the weapon either
to claim it as a matter of right or to state
that he is not bound to deposit the weapon
after the expiry of the period of the license.

Petition under sections 438 and 439 of the Code of
Criminal Procedure, 1898 praying the High Court to
revise the judgment of the Sub-Diyisional First
Class Magistrate of Ariyalar dated 27—6—46 and
passed in C.C. No. 35 of 1945.

K. C. Subramaniam, for Pettioner.

Public Prosecutor (V. L. Ethiraj). for Crown.

ORDER

The petitioner has been convieted under

ALAGATHORAI PADAYACHI V. EMPEROR
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section 19 (i) of the Indian Arms Act for
failing 10 deposit a gun under the provisions
of the said Act. The license expired on the
31gt December 1945 and it would appear that
the petitioner had applied before that date
for the renewal of ste license; but the
renewed llcense was not received until the
5:h February 1946. Usually a month’s period
of grace is allowed within which the license-
holder may ‘keep the weapon even though
the renewed license was not received. The
pstitioner’s case is that he took advantage of
the period of grace and kept the weapon in
his posssssion without depositing it as
required under the Arms Act. He fell ill on
the 21st January 1946 and recovered on the
17th February; but in the meantime on the
5th February, the license bad been renewed.
The question to be considered is whether in
these circumstances an offence under sec-
tion 19 (i) of the Indian Arms Act has been
commitied. Thke period of grace is not in-
tended to extend the period of the license,
or in any manner, to limit the scope of sec-
tion 14 or section 16 of the Indian Arms Act.
The weapon which is not covered by the
license has to be deposited as soon as the
license expires. In this case it was liable to
be renewed on 1st January 1946, but the au-
thorities may refrain from taking any action
for such period as they may fix according to
their own regulations. But that is not a statu-
tory period and it is not open to the holder of
the weapon either to claim it as a matter of
right or to state that he is not bound to depo-"
si: the weapon afier the expiry of the period
of the licence. Techaically, therefore, an
offznces under section 19 (i) must bs held to
have been committed in thiscase. Bus the
circumstances show that the pstitioner was
dsterred from fulfilling the requirements of
the Arms Act in the matter of the deposit of
the weapon, whose licence had expired, on
account of three considerations. The first is
that he had applied for renewal in time, the
second is that he in good faith thought that
he was lawfully entitled to kesp the weapon
for 2 month even though no renewed license
was received and thirdly that he fell ill
within that period and ultimately the license
was received bosfore he recovered from his
illnsss. Having regard to thess consider-
ations the sentence has to be very nominal.
The fine is reduced to Rs. 5, in default to

one week’s simple imprisonment. The
excess fine will be refunded-
N T.R. 5
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Criminal Appeal No. 645 of 1946
March 6, 1947
YAHYA ALIL J,
THE PUBLIC PROSECUTOR
v,
CHAKKA KONDAPPA

Local Boards Act (Mad. Act XIV 0of 1920),
S5.93, 228 & Sch. IV Rr.31 & 33 (2)—
Prosecution for non-,ayment of profession
tax—Legality of assessment—If can be
questioned.

In a prosecution under Rule 33 (2) of the
Rules in Sch. IV 1o the Madras Local
Boards Act, for non-payment of profession
tax, it is open tothe accused to question
the legality of the assessment, notwithstand-
ing R. 31. The finality referred to in R. 31
isonly jfor the purpose of the Act and where
the legality of the assessment is questioned,
whether in a civil suit or in a criminal
proceeding, there will be no bar arising
under the Rule or under S. 228 of the Act.

I.L.R. 34 Mad. 130 distingaished.

Appeal under Section 417 of the Code of Criminal

Procedure, 1898, against the acquittal of the afore-

said Respondent (Accused) by the Stationary Sub-
Magistrate of Gooty in C. C. No, 237 of 1946 on his

file.
Public Prosecutor (V. L Ethiraj) for Crown
K. S Jayaram for Respondent.

JUDGMENT.

This is an appeal by the Pablic Prosecutor
from the acquittal of the respondent, Chakka
Kondappa, in C. C. No. 237 of 1946 in the
Court of the Stationary Sub Magistrate,
Gooly. The respondent was prosecuted
under Rule 33 (2) of the Rules in Schedule
1V attached to the Madras Local Boards Act
for non-payment of profession iax due by
him and payable to the District Board, Anan-
tapur in respect of the exercise of money.
lending profession during the years 1944-45
and 1945-46. The total amount of tax which
was demanded from him was Rs, 18-2-0
including a warrant fee of two annas. In
the charge sheet filed by the District Board
President it was mentioned ihat the tax and
the warrant fee dus by the assessee could
not be collected as he had refused to pay the
tax when demanded by the Licence Inspector
and also obstructed him in executing the
warrant, The accused denied that he exerci-
sed the profession of money-lending during
the periods in question within the limits ot
the District Board.

The Sub-Magistrate found on the facts and
th: evidence that it was not satisfactorily
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proved that he was exercising the money-
lending' ‘profession as alleged by the
progecution and that the notices of demand
were not served on him as required by law
and that consequently he had no cpportunity,
to prefer an appeal to the District Board, as
is provided in the Local Boagds Act. The
prosecution, however, raised a legal conten=-
tion at the time of the trial to the effect thas
since assessment had been made and within
the time fixed for appeal, no appeal had been
filad, the assessment became final under the
provisions of the Local Boards Act, and it
was not open to the accused to let in any
evidence on the question of his liabilliy to
the tax, that is to say, on the question as to
whether notices were properly seived on him
or not and whether he exercised the money-
lending profession during the periods in
dispute. The Sub-Magistrate negatived this
contention also, and in the end acquitted the
accused holding that no tax was lawfully
due by and leviable from the accused by the
Anaatapur District Board.

Before me the learned Public Prosecutor
did not question the findings of fact of the
Sub-Magisérate; but he urged that on a pro-
per scrutiny of the relevant provisions of the
Local Boards Act it should be held thatit
was not open (o the accused to raise
the plea that he had not exercised the pro-
fession of money-lending In respect of which
he has been assessed. Professicn tax is
leviable in a local board area under sec-
tion 93 of the Act, and Rule 1I-A in
Schedule IV requires that notice should be
gerved in the prescrib:d manner and in the
prescribed form on the person who is liable
to be assessed for the half year in question.
Ununder Rule 26 in the same Schedule a right
of appeal is provided, and then comes Rule
31 which is to this effect :

“The assessment or deemed of any tax, when no
appeal is made as hereinbefore provided, and when
such an appeal is made, the adjudication of the
panchayat thereon, shall be final.'’

Itis also necessary in this connection to
refer to section 228 (1) of the Act which
provides:

*No assessment or demand, made, and no charge
imposed, under the authority of this Act shall be
impeached or affected by reason of any clerical error
or by reason of any mistake . ., . provided that the
provisions of this Act have been in substance and
effect, complied with and no proceedings under
this Act shall merely for defect in form be quashed
or set aside by any Court of Justice."”

Reliance is placed on behalf of the Crown on
the expression “final’” occurring in Rule 31
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and on the phrase in sectjon 228 which refers
to the compliance in substance 'add effect
with the provisions of the Act and ths bar
against any proceedings under the Act being
interfered with by a Court of Justice merely
on the ground of anm error or mistake. On
the other hang, the respondent wholly relies
upon the provisions of section 228 for the
puzpose of contending that the bar arising
under that section does noé operate unless it
is shown by the prosscution that thers was
substantial compliance with the provisions
of ths Act, for instance in the matter of
service of notice and by way of proving that
he had exercised a profession in respect of
which he could be assessed to profession tax
under the provisions of the Act. It is also
argued by Mr. Jayaram with reference to
Rule 31 that the finality referred to therein
is only for the purpose of the Act, and where
the legality of the assessmen: is questioned
whether in a civil suit or in a criminal pro=
cseding there will be no bar arising either
under the Rule or under s. 278,

This question has formed the subject-
matter of numerous decisions of this court.
I may start with referring to the leading
case on the subject decided by Shephard
and Boddam, JJ. reported in Municipal
Counci!, Cocanada v. The Standard Life
Assurance Company [1]. That was a
case that arose under section 262 of the
Dissrict Municipalities Act corresponding
to section 228 of the Local Boards Act.
There the question was whether when the
petitioner company was not doing business
within the Coconada Municipality, a suit to
question the correctness of its assessment to
profession tax was maintaisable in a civil
court. The maiter was put specifically by the
learned Judges in these words at page 213:

“The question really is whether when a Company.
which in respect of its particular business is not tax-
able under the Act or doesnot transact business
within the Municipality, is nevertheless tazed, it
can be said that ‘the provisions of the Act have been
in substance and effect complied with.” The ques-
tion whether there has been a substantial comp-
liance with the Act is one of fact which has to be
determined with reference fo the particular circum-
stances of the case.'’

Upon this visw it was held that there was
no difference in principle between the exac-
tion of a tax which has poi been legally
imposed and the exaction of a tax froma
person who is not taxable under the Ach.
In ths latter case no less than in the former

1. [1901] 1.L.R. 24 Mad. 203
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there has been a substantial disregard of the
provisions of the Act.

Before I deal with the futther cases which
hdve consistently followed this view, I may
dispose of the solitary ruling cited on behalf
of the Crown which, it was contended, took
the opposite vilew. That was the case in
Veeraraghavulu v. The President, Corporation
of Madras [2] decided by Wallis, J. (as he
then wag) and Krishonaswami Ayyar, J. That
case ‘arose under section 172 of the City
Municipal Act of 1904. Itis hardly neces-
sary io set ont the facts of that case in detail
and it is clear from the judgment of both the
learned Jndges that the decision proceeded
entirely upon the particular language of sec-
tion 172 of the Act of 1904 which was found
to be radically different from the language of
the corresponding section in the old City
Municipal Act of 1884. Wallis, J. further
observed: :

*'as regards the gections as to finality the provisions
in section 196 against suits to recover back taxes
levied under the Act, provided the provisions of the
Act bad been substantially complied with, is omitt-
ed in section 177, Further in section 191 which cor=
responds to section 208 of the old Act and saves
irregularities due to defect of form, the words
*provided the directions of the Act be in substance
and effect complied with’ are omitted.”

In view of thesc essential differences in
the language of the relevant sections in the
Act it was held that the decisions under the
District Municipalities Act that persons not
liable to the tax can sue to recover it back
were clearly inapplicable under the City
Municipal Act as they proceeded upon lan-
guage which is not used in the latter Act.
Consequently the decision in The Municipal
Council, Cocanada v. The Standerd Li fe Assu-
rance Company (1] and the decisions referred
to in that case were not acted upon. Krish=
swamy Ayyar, J. also made observaiions ag
page 137 to the sams effect.

Continuing the trend ,of the decision The
Municipal Council Cocanada v. The Stand-
ard Life Assnrance Company [i1] 1 may refer
to Balasuryaprasada v. The Taluk Board,
Chicacole [3] which was a decision under
section 228 of the Local Boards Act. In
that case the learned Judge has collected all
ths decislons which were given after The
Municipal Council, Cocanada v, The Stand-
ard Life Assurance Company (1] namely. Mu-
nicipal Council, Mangalore v. Codial Bail
Press [4], (decided under the District Munci-

2. [1910] M.w N. 583:1.L.R. 34 Mad. 130
3. [1931] m.w.N. 1026
4. [1904] r.L.R. 27 Mad. 567
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cipalities Act), Arunachalam Cheiticr v., Na-
makkal Union Board [5] (Local Boards Act)
and Bombay Company Limited v. Municipal
Council, Dindigal [6] and Chairman of ‘the
Municipal Council, Kumbakonam v. Ralli
Brothers |7] (both under the District Muni-
cipalities Act) Bala Suryaprasada v.
The Taluk Boord Chicacole (3] was also a
case ofa person who was alleged to have
been exercising money lending profession
and as such assessed to profession tax, The
legality of the assessment was impugned in
a civil court and the plaintifl contended that
he was not exercising that profession. The
lower courts did not examine the contention
on its merits but dismissed the suit as barred

by sub-section 2 of section 228 of the Local .

Beards Act.  Macdhavan Nair J. after
reviewing the decision in The Municipal
Council, Cocanada v. The Standard Life
Assurance Company (1] and the subsequent
decisions mention:d above came to the con=
clusion that the complaint of the plaintff
being that he was not liable to be taxed
under the Act, section 228 (2) was not a bar
to the suit and that the lower courts should
have gone into the meriis of the case and
disposed of it in accordance with law. In
one of the earlier cases referred to in that
judgment the principle was laid down that
where the Board has disregarded a provision
of law and taxes a person who is not taxable
at all, the jurisdiction of courts is not ousted.
Cases of fundamental departures from the
meannig of the statuge are excluded from the
operation of the bar.

It is unnecessary to refer to the other
cases which have dealt with the question of
the jurisdiction of civil courte, and since
thisis a criminai case, 1 shall réfer to the
set of cases which have dealt with the right of
am accuszd person in. a prosecution of this
kind to raise the question of his liability and
the jurisdiciion of the criminal court to
examine ibat question on its merits. Smith
In re [8] was a decision given by Krish-
nan, J. sitting singly in a case that arose
under the Cizy Municipal Act. In that cases
dealing wish the argument used by tie
Magisirate in support of the assessment,
namely, that as: the accused did not go to
the Ssanding Committez and seek re-
dress before them, it should be taken
as ssttled taae the accused is bound to

5. ALR. 1v¥28 mad 346
6. A.LR. 1929 mad 148
7. [1931] mM.w.N. 329

8. [1923] 45 m.L.5. 731
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pay the tax imposed upon him, that it had
become final under the law and that the
Magistrate could not question its legality,
the learned Judge while expressing disagree-
ment with that view, pointed out that thers
could be no kind of estoppel in a criminal
case and said:

“The prosecution must establish affirmatively to
his satisfaction that the tax was paysble and that
there was a default in payment of the tax, The fact
that “the accused did not appeal to the Standing
Committee cannot be treated as in any way prevent-
iog him from raising the plea before the Criminal
Court, where he is sought to be convicted of an
offence by the Prosecutor.’”

This case, arising as it does under the
City Municipal Act, is an addilional answer
to the argument of the learned Publih Prose-
cutor based upon Veeraraghavulu v. The
President, Corporation of Madras [2]. This
principle was followed by Devadoss, J in
Chairinan Municipal Courncil Chidambaram
v. Tirunarayana Iyengar [9] which arose ous
of a prosecuticn under stction 338 of the
District Mupicipalities Act. The principle
was there extended to an act which was
ulira vires a siatutory body, and with refe-
rence to such act when a peirson is pro-
secuted, it was held that it was open to him
to raise the contention, and the Court was
not prevented from considering the Jegality
of the order. In the same volume at page 866
is another decision Gopayya v. Emperor [9a]
10 the same effect of Phillips and Madhavan
Nair, JJ which was given in a case arising
under the Local Boards Act. The next was
the case in Raheem Sahib In re [10] undes
section 221 of the Local Boards Act decided
by Waller and Krishnan Pandalai, JJ. where
also the same view was taken. Dealing
with ail these cases Pandrang Row and Ven-
kataramana Rao, JJ. in Ramaswami fyengar
v. The Sivakasi Municipality (11] said in a
cass that arose under the Districs Munici-
palities Act under analogous provisions that
the finality mentioned 1n the rule was only
for the purpose oi tae Actand that the said
finalisy would not prevemi a person from
impugning the legatity or validity of the
assessment in a Civil Court, and turning to
the position with regard to a Criminal prose-
cution the learned Judges said this:

* Ordiparily where a person is proseouted for any
eriminal offence it is incumbent upon the prosecu-
tion to affirmatively prove that an offence has been
eommitted aud if prima facie proof has been let in

9. [1928] mM.w.nN. 379 LL.R. 51 Mad 876

9a.[1928] M.W.N. 319; LL.R. 51 Mad 866

10. 1929} M.w.N.513:cr. 101:1.E,R. 52 MadT714

1i. [1936] M.w.N. 1337:cs, 221,
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by the prosecution, it is op¢n to the accused to
plead and prove that he has not committed any
offence. The fact that the prosecution has been
launched under the provisions of a special Act
would not displace this elementary 1ule unless
there are provisions in the said Act to the contrary.”’

Referring to section 354, which corresponds
to section 228 of the Locai Boards Act they
observed:

*‘So far as the right of the municipality to levy
any tax is concerned, they must strictly conform
to the provisions of the Act, If they do not do
so, they have no right to enforce the tax. In fact
section 354 says that a charge can be validly imposed
if the provisions of the Act are substantially com-
plied with, If not there is no jurisdicticn to levy it
The imposition of a tax on a person rot taxable
under the Act would be a substantial disregard of
the provisions of the Act and in a suit for refund of
the tax it is open to a person to prove that he ig not
taxable under the Act. We do not see why a diffe-
rent principle shounid apply in the case of a criminal
prosecution and how a person ean be convicted of a
criminal offence for non-payment of 2 sum which he
is not legally liable to pay, If Mr. Sitarama Rao’s
argument is to be pushed to its logical conclusiop,
it comes to this, 1that when onoe the municipality
imposes an assessment it becomes final; the assessee
must pay the tax and then ge to a Civil Court and in
the meanwhile if he is prosecuted criminally he
wyust undergo punishment even though ultimately
the Civil Court may give him rediess. It will be a
sorry state of affairs if such were to be the state of
the law.”

From the survey of the case law bearing
upon the question there cannot be the sligh-
test doubt as regards the position that where
the legality of the assessment is quszstioned
or where it is contended that the assessee is
not taxable at all, then the assessmeni that
is imposed upon him has no lega! existence
and it would be open to him in a civil suit
to question the lepality of the assessmept
notwithstanding Rule 31 for the reason that
under section 228 the condition precedent is
substantial compliance with the provisions
of the Act and that requirement has not been
satisfied. A4 fortiori would sucha right be
available to an accused person in a criminal
prosecution mot omly for the reasons men-
tioned but for the additional reason mention-
ed In the decisions I have cited above,
namely, that it is for the prosecution affirma-
tively to prove that the accused is lawfully
bound tc pay the tax. In the persent case,
apart from the general contentions, there is
the farther faci which has been found by the
trial court that notices were not duly served
on the accused, and that would farnish an
added reason to hold that there was no sub-
stantial compliance withe the provisions of
the Act 80 as to bar a prosecution in a crimi-
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nal Court in respect of the said tax.
The appeal is dismissed.

N.T.R. Appeal dismissed
Criminal Revision Case No. 702 of 19468
(Criminal Revision Petition No. 871 of 1946)
March 14 1947
RAJAMANNAR, J.

T. C. KANDASWAMI CHETTIAR
V.
EMPEROR

Madras Rice Mills Licensing Order, (1943),
Cl. 2—Offence under.

Applications for licence under the Madras
Rice Mills Licensing Order, 1943, had to
to be made in From I in the schedule to the
Order and the Form provided for a declara-
tion ‘I agree not to mill rice except by these
processes in future from the date of this
application’.

Petitioner applied for a licence under the pro-
visions of this Order on the 2nd March
1945. He was charged with having hulled
paddy in his rice mill without a licence on
the 11th March 1945, i.e., after the date of
his application. By that date no order had
been passed on his application for alicence.
There was no evidence that the petitioner
hulled rice by any process contrary to the
provisions of the Order.,

Held,, that the provision that the applicant
should agree not to mill rice except by cer-
tain processes mentioned in the licence to be
granted in future from the date of the
application did not appear easy to under-
stand; and that the only way in which
it could be reconciled with the terms of cl. 2
of the Order was to hold that the intention
of the Order was that when an application
Jor licence was granted in due course such a
licence must be deemed to be valid from the
date of the application:

that there was a salutary rule that a person
should not be convicted upon the terms of
an enactment which was obscure and which
lawyers could not construe clearly. and
that the benefit of this rule should be given
to the petitioner.

(1946) 2 All. E. R. 100, applied
Petition under Sections 435 and 439 of the Code of

Criminal Procedure 1898 praying the High Court to

revise the Judgment of the Court of Session of the

Coimbatore Division dated 29— 1—1946 and pased in

C. A. No. 203 of 1945 (C. C. No. 203 of 1945. Additio-

nal 1 Class Magistrate’s Courts, Erode).

N. Somasundaram & P. S. Kailasam, for Petr.

Assistant Public Prosecutor for Crown,

ORDER.

This appears to be a case which, in the
words of Singleton J. in a recent case in the
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Kings Bench Division. “is very much easier
to argue tham one in which 1o give judg-
ment.” .

The petitioner was convicted under Rule
81 (4) of the Deferce of India Rules read
with clause 2 of the Madras Rice Mills Licen-
sing Order, 1943. and sentenced to one
month’s rigerous imprisonment and a fine of
Rs. 150. On appeal to the Sessions Judge
the conviction was confirmed, but the sen-
tence of imprisonment was . reduced to the
period already served and the sentence of
fine was upheld. The petitioner seeks to
revise the said decision of the Sessions
Judge.

The offence with which he was charged
was that he hulled paddy in his rice mill
without a licence in contravention of clause
2 of the Muadras Rice Mills Licensing Order
1943. Under clause 2 of that Order, on and
after the date from which that order came in=-
to force no person shall carry on the busi-
ness of milling rice by power driven machi-
nery except under and in accordance with
she conditions of a license fissued in that
behalf by the Collscior of the District.
Clause 3 provides that applications for license
under the Order shall be made in Form Iin
the Schedule to that order to the Collector
of the District; and under Clause 4,
the licenses issued under the order shall be
in Form II in the schedule to the Order.
Form I is certainly peculiar. In zddition to
the particulars of the applicani’s name,
address and place of the situation of the mill,
there is a provision for a declaration that the
applicant is the proprietor or manager of the
rice mill covered by the application. Then
occur the following provisions.

“I have carefully read the Madras Rice Mills
Licensing Order, 1943, and the conditions of license
in Form II in the Schedule to the said Order and I
agree to abide by them."

“I declare that I have in my possession the follow-

ing stock of rice which has been processed otherwise
than by the processes described in paragraph 4 of the
form of licence (Form 11) and I agree not to mill rice
except by these processes in future from the date of
this applitation."” .
It has been found that the petitioner applied
for a license under the provisions of this
order on the 2nd March 1943. He was
charged with having huiled paddy in his
rice mill without a license on the 11th March
1945, i.c.; after the date of his application.
By that date no order had been passed on
his application for a license-

The learned sessions Judge says that the
object of the order was to see that in
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machings, of the sidgle huller type rice shall
be .passed through the huller -only once.
There was no evidence in the case that the
petitioner was passing paddy through the
huiler more than once.

The question is whether in these circum-
stances the petitioner was rightly convicted
under the order. Fromthe preamble to the
order it appears that it was found necessary
for maintaining supplies of rice essential
to the life of the community, to regulate the
treatment of paddy in rice mills in the Pro-
vince of Madras. Form I must be taken to
have been embodied in the order itself be-
cause of clause 3 which says that applica-
tions for license shall be in that form. In his
application in accordance with that form the
applicant bas to agree not to mill rice exccpt
by the processes described in paragraph 4 of
the form of ficense to be granted in future
from the date of the application. The learn-
ed advocate for the petitioner relies upon
this last provision, that is to say, the provi=
sion that the applicant agrees noi to mill rice
except by certain processes indicated in the
license to be granted, from the date of the
application and not from the date of the grant
of the licence. Itis true that under clause 2
of the Order no persen cancarry on the busi-
ness of milling rice by power driven machi-
nery except! undera license issued: in that
behalf by the Collector of the District. Obyi-
ously on the date of the application for the
license the applicant cannot be expectod to
have a license in his favour. In facthe is ask-
ing for one. Therefore it would appear that
even though he has made an application, he
cannot carry on the business of milling rice
even after that date till a licence is granied
to him. The provision tkerefore thai the
appiicani should agree not to mill rice except
by certain processes mentioned in the license
to be granied in future from the date of the
application does not appear easy to under-
stand. Does it mean thatif he follows any
of the processes so mentioned that he could
mill rice from the date of the application? In
my opinion there is one way in which this
provision may probably be reconciled
with the terms of clause 2 of the Order
and in attempting at this reconciliation I
am taking into consideration the object of
the Order and the possible inconvenience
which is likely to result not merely to the
man who is doing the business of rice
huliing but to the entire community. It
is not unreasomable to suppose that when



an application for jicenct is made,and in the
ordinary course it is granted, the licence shall
be deemed to be in operation from the date
of the application. No doubt, in some enact-
ments there is express provision for such a
result. But in my opinion such a result can
also be inferred by mnecessary intendmens.
Having regard to the terms of Form I of the
schedule it must have been the intention that
when an application for licence is granted
in due counrse such a licence must be deemed
to be valid from the date of the application.
That is why the applicant is made to agree
not to mill rice except by the processes
mentioned in the licence to be granted even
from the date of the application. With
great respect I would in deciding this case
respectfully follow the principle laid down
in a recent decision of the King’s Bench
Division in Serdale v. Binne [1]. Hum-
phreys, J. referred therein to certain
observations which fell from Lord Godd-
ard L. CJ. in the course of the argument
in that case. This is what he says :—

1 desire to associate myself heartily with some
observations which fell from my Lord in the counrse
of the argument when he observed that he was very
much averse to the notion that any person would
be convicted in this country upon the terms of an
Act of Parlisment which was obscure and which
lawyers could uot construe clearly. If an Act of
Parliment is so drawn as to make it really difficuit
to say what was intended and what facts come with-

in it, the benefit of that obscurity should be given to
the accused person."”

Having regard to the finding that there was
no evidence that the petitioner contravened
any of the provisions of the license set out
in Form II, I think that he should be given
the benefit of this salutory rule. I therefore
set aside the conviction and sentence of the
petitioner and direct that the fine if paid
should be refunded to him.

N.T.R. — Petition allowed
PRIVY COUNCIL

(Appeal from Madras)

March 27, 1947
LORD THANKERTON, LOKD UTHWATT, LORD DU
PARCQ & SIR JOHN BEAUMONT
THIAGARAJA BHAGAVATHAR & Another
V.
THE KING EmPEROR

Cr.P.C. (V of 1g98), s 411.A—Appeal on
facts—Scope of.

Once leave is granted under s. 411-4, Cr.P.C.,
the matter is at large and the court of
appeal must dispose of the appeal upon the
merits paying due regard however to

1. [1946) 2 all. E.Rr. 100
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such matters as (1) the views of the jury
implicit in their verdict as to the credibility
-of the witnesses: (2) the presumption of
innocence in favour of the accused; (3) the
right of the accused to the benefit of any
doubt; and (4) the slowness of an appel-
late court in disturbing a finding of fact
arrived at by a Judge who had the advan-
1age of seeing the witnesses. If attaching
due weight to those matters, the court hear-
ing an appeal on ihe facts under s.411-4
comes 1o the conclusion that the verdict of
the jury was wrong, it is bound to allow the
appeal and reverse the verdict. It has no
right 10 uphold the verdict merely on the
ground that it is not preverse or unreason-
able.

47 Bom. L. R. 364 (F.N.), approved.

There is no analogy between the hearing of an
appeal under s. 411-A and the hearing of a
reference under s. 307. The court hearing
an appeal on the facts under s.411-4 is in
a similar position to a court hearing an
appeal from the verdict of a jury under
5. 449, or an appeal from the verdict of a
Jjury which has resulted in the passing of a
death sentence under ss.374 and 418 (2),
in both of which cases an appeal lies on the
Sfacts.

47 Bom. L.R. 363, overruled.

Decision of the Madras High Court in 1946
M. W.N. 49: Cr. 9, reversed.

D.N. Pritt, K.C.&P.V. Subba Row for Applis
G. Slade, K.C & D.A Grant for Crown.

JUDGMENT.

SiR JoHN BeEAuMmoNT., These are consoli-
dated appoals by special leave from a judg-
ment of the High Court at Madras in its
appellate criminal jurisdiction dated the 29th
October, 1945, which affirmed a judgmens of
the same Court in its original criminal
jurisdiction dated the 3rd May, 1945.

The appellants were tried by the said High
Couri with certain other persons, for’ cons-
piracy under section 120-B of the Indian
Penal Code and abetment to commit murder
under section 302 read with section 109, and
were convicted on both charges, and senten-
ced to gransporation for life. They appealed
9o the High Court, and by an Order dated
the 12th Jaly, 1945, the Appellate Court
allowed them to appeal on matters of fact as
well as of law under section 411-A (1) (b) of
the Code of Criminal Procedure. 3

The appeal raises am icportant question
as to the scope of the powers of the court
vnder gecetion 411-A of the said Code which
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was introduced into the Code by Act XXVI
of 1943. In order to appreciate the efiect of
the new section, it is desirable to notice the
provisions of the Code relating to trials by
jury in the High Courts, and to appeal from
the verdicts of juries in sessions trials held in
the Moffussil,

The High Courts,in the old Presidency
Towns of Madras, Calcutta and Bombay
possess, under iheir letters patent, original
criminal jurisdiction, and 8. 267 of the
Code of Criminal Procedure direcis that all
Criminal trials before a High Court shall be
by jury. S.274 provides that in urials
before the High Court, the jury shall consist
of nine persons, and 8.299 'mposes upon
the jury the duty of deciding all quesiions
of fact. Under s.305 the judge is bound
by the unanimous opinion of the jury, but
when the jury are divided and as many as
six are of ome opinion and the judge agrees
with them, the judge shall give judgment in
accordance with such opinion. Under the
letters patent affecting such High Courts,
there is no appeal from any sentence or order
passed or made in any criminal trial before
the couris of original criminal jurisdiction,
though a point of law may be reserved by the
trial judge, er may be oroughi before the

court on a certificate of the Advocate
General.

In the case of trial by jury in a Court
of Session in the Moffussil, ihere is a

right of appeal against comviction under
8. 410 of the Code, and against acquiteal
under s.417. But s. 418 provides (1) that
an appeal may lie ona matier of fact as
well as a matter of iaw except where tae
“trial was by jury, in which case the appeal
shall lie on a maiter of law only. (2) Not=
withstanding anything contained in sub-
section (1) or in s, 423, sab-section (2),
when, in the case of a trial by jury, any
parson is sentsnced to death, any other per-
son convicted in the same trial with the per-
son so sentenced may appeal on a matter
of fact as well as a matier of law. This sub-
section must be read with s. 374 which
requires any sentence of death passed by a
Courd of Session to be confirmed by the
High Cour:. S. 423 (1) confers various
powers upon the couri of appeal but sub-
section (2) provides “Nothing herein con-
tained shall authorize the court to alter or
reverse the verdict of a jury, unless it is of
opinion that such verdict is erronsous
owing 10 a misdirection by the judge, or to a

THIAGARAJA BHAGAVATHAR V. BMPEROR

71

misunderstanding On the part of the jury
of the law aslaid down by him:>’ Section
449 allows an appeal from the verdict of a
jury upon a maiter of fact as well as upon
a mateer of law in cases tried under Chap. 33
of the Code which relaies to cases in which
European and British Indian subjects are
concerned. I may be noticed also that it is
provided under section 307 that if the judge
disagrees with the verdice of the jurors or a
majority of them and is clearly of opinion
that it is necessary for the ends of justice to
submit the case to the High Court, he shall
submit it accordingly and on such reference
the High Court may exercise any of the
powers which it may exercise on an appeal,
and shall dispose of the reference as provided
in the section.

In shat siaie of the law, Act XXVI of 1943
enacted as follows :—

“‘Insertion of new sectiom 411-A in Act V of 1898,—
After section 411 of the Code of Criminal Procedure
1898 (V of 1898) (hereinafter referred Lo as the
said Code), the following section shall be inserted,
namely:—411-A. Agppeal from sentence of High Court.
—(1) Without prejudice to the provisions of section
449 any person convicted on trial held by a High
Court in the exercise of its origlnal Criminal juris-
diction may, notwithastanding anything contained in
section 418 or section 423, sub-section (2), or in the
Letters Patent of any High Court, appeal to the
Higu Court:—

(a) against the conviction on any ground of
appeal which involves a matser of law only;

{b) with the leave of the appellate Court, or
upon the certificate of the judge who tried the cass
that it is a fit case for appeal, against the conviction
on any ground of appeal which involves a matter of
fact only, or a matter of mixed law and fact, or any
other ground which appears to the appellate Court
t0 be safficient ground of appeal : and

(c) with the leave of the appellate Court
agaiost the sentence passed unless the sentence is
one fixed by law,

(2) Notwithstanding anything, contained in section
417, the Provincial Governmen: may direct the Pub- .
lic Prosecutor to present an appeal to the High Court
from any order of acquittai passed by the High Court
in the exercise of its original criminal jurisdiciion,
and such appeal may, notwithstanding anything
contained in section 418, or section 423, sub-section(2)
or in the Letters Patent of any High Court, but sub-
ject to the restrictions imposed by ociause (b} and
clause (c) of sub-section (1) of this section on an
appeal against a conviction, lie on a matter of fact
as well as a matter of law.””

The Act conlains certain conssquential
amendments of the Code and of the Letters
Patent to which it is noi necessary to refer.
Ia. the appoal of the appeilant to the High
Court at Madrag, the leading judgment was
given by the Learned Chief Justice. He cons
sidered the powers which the court possessed
where leave to .appeal on thg facis
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had been given. He ndiiced that .clauses
(a), (b) and- (c) of sub section (1) of section
411-A followed the language of clau.es (a),
(b) and (c) of seciion 3 of the English Cri-
minal Appeal Act 1507. Baut he also noticed
that there was omitted from the Indian Act
any provision corresponding to section 4 (1)
of the English Act which provides “The
Cour: of Criminal Appeal on any such appeal
against conviction shall allow the appsal
if they think that she verdict of the jury
should be set aside on the ground that it is
unreasonable or cannot be supported having
regard to the evidence or that the judgment
of the court before whom the appellant was
convicted should be set aside on the ground
of a wrong decision ofany gquestion of law
or that on any ground there was a miscarri-
age of justice and im any other case shall
dismiss the appeal.” The Learned Chicef
Jastice then discussed various decisions of
English courts upon the Criminal Appeal
Aci, 1907, and expressed the view that the
powers of the High Couris in India were
similar to those of the Court of Criminal
Appeal in England nolwithstanding the
omission of any provision corresponding to
seciion 4 (1) of the English Act, and that
the coart had power to sst aside the verdict
of a jury, if on consideration of the facts
and of the circumstances of the case, it was
convinced that the verdict was unreasonable.
Afier considering the evidence against the
appellants and the summing up by ths trial
judge, the couri held thai the jury had been
properly directed and shat there was material
on which their decision could reasonably be
based. Accordingly, without considering
whether or not the court agreed wiik the
verdict of the jury, the appeal of the appel-
lants was dismissed.

Before considering the correct of the
judgment under appeal their Lordships will
notice csrtain decisions upon section 411-A
which have been given by the High Court
of Judicature at Bombay. In the case of
Ganpat Jivaji v. The King Emperor (1] which
i3 reported ia a foot note in 47 Bombay Law
Reporter, page 365, leave to app=ai on
the facts had besa gramted ex parte by
the Coart of Appsal. The leading judgment
was given by Chagla J., Lokur and Weston JJ
concurring. Mr. Justice Chagla exprsssed
the view that it was impossible on the con-
siruction of section 411-A to hold that the
powers of the court were limited as were

1. [1945] 47 Bom. L.R. 365 E.N.
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those of the Court of Criminal Appeal in
Eogland; that where an appeal on facts was
beifore the court, the court was bound to
dispose of it like any other appeal cn facts,
and that if the court came to the ccnclusion
that the verdict of the jury was wrong they
could not uphold it on the ground thatis
was not perverse or unreasonable. But the
learned judge expresséd the fear that the
introduction of s. 411-A, consirued in
the manner in which he feit bound to con-
strae ir, would reduce trial by jury in the
High Court to a mockery, and he exprested
some surprise that the legislature should
have treated the verdict of a High Court jury
based on the summing-up of a High Court
judge as of less consequence than a verdict
of a Mofiussil jury. The question as to the
construction of s.411-A was considered by
another Full Bench of the Bombay High
Court in the case of Government of Bombay v.
Inchya Fernandez [2]. 1In that case the jury
had returnped a unanimous verdici of not
guilty and the trial judge, Mr. Justice Chagla
had given a certificate authorizing an appeal
on the facts. The leading judgmenti was
given- by Divatia, J. Lokur and Weston, JJ.
the other members of the court delivered
separate but concurring judgmenis. Mr.
Justice Divatia expresscd the view that al-
though the powers of the court hearing an
appeal on the facts under section 411-A were
unfettsred, the court was not bound to exer-
cise its powers in full, and thas it was
eniitled to deal with the appeal on grounds
analogous to those upon which the High
Court acted when hearing a reference made
under section 307 of the Code and to inter-
fere with the verdict of the jury- omly if
satisfied that such verdict was perverse and
unreasonable. The court held that there
had been no failure in the summing-up,
and that the verdict of the jury could
not be regarded as either opposed to
the evidence or manifesitly wrong or
unreasonable, and accordingly dismissed she
appeal. The views of Chagla,J. in the
earlier case were treated as dicta ocnly.
That case has been followed in other cases
in the High Court of Bombay and appears to
bes regarded as having scttled the law on the
subject.

Their Lordshins have not been referred to
any decision of the High Court at Calcutta,
which is the other High Court possessing
original criminal jurisdiction.

2. [1945] 47 Bom. L.R. 363
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It will be observed that the High Coutt at
Madras and the High Court at Bombay have
both reached the conclusion that in -an
appeal upon the facts under section 411-A,
the court should only interfere with the
verdict of the jury if it considers such
verdict.perverse or clearly unreasonable. but
they have reached such conclusion on quite
different grounds. Their Lordships think
that both courts, in their apXxiety to pre-
vent the introduction of a right of appeal
under section 411-A from destroying the
effective operatiom of trial by jury ic the
High Courts, have over-looked the important
safeguard provided by the legisiature
against such risk. An appeal on a matier
of fact can only be brought on a cersificate of
the trial judge or with the leave of the
Court of Appeal. In view of the importance
obviously attached throughout the Code to
the verdict of juries, to she difficulty which
always faces a Court of Appeal when called
upon to appreciate the evidence of witnesses
whom it has not seen, to the risk of under-
mining the sense of responsiblity of juries If
their verdicts are subject to frequent appeal,
and to tho danger of despriving those éried
in the High Court of the effective enjoy-
mens of the right to trial by jury conferred
upon them by the Code, their Lordships
think that the Indian Legislature may well
have assumed that leave to appeal upon
the facts from the verdict of a jury would
not be given so long as such verdict ap-
peard to be reasonable and supported by
ths evidence. and not to have been in-
duced by an error in the summing up.

A judgs hearing an - application for leave *

to appeal on the facts has an absolute
discretion to grant or withold such leave,
but it is a discretion to be exercised judici-
ally.. He is bound to consider any special
features in the particular case, but he cannot
ignore the effect which the granting of leave
to appeal without due discrimination may
have upon the whole sysiem of trial by jury
in the High Court. L:zav: once having been
granted, however, the matter {s at large, and
she Court of Appeal must dispose of the
appeal upon the merits paying dus regard
however 2o the principles on which Courts
of appsal always act in such cases. Those
principles wore summarised by Lord Russell
of Killowen delivering the opinion of she
Board in the case of Sheo Swarup v. The
King Emperor [3] where the Board was con-

3. (1934] m.w.N. 1017; cr. 193: L.R. 61 LA, 398
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sidering the powers‘ which the High Courts
possess in hearing an appeal againss acquittal,
in the following passage:—

* But in exercising the power conferred by the
Code and before reaching its conclusions apon fact
the High Court should and will always glve proper
weight and consideration to such matters as (1) the
views of the trial Judge as to the credibility of the
witnesses; (2) the presumption of innocence in
favour of the accused, a presumption certainly not
weakened by the fact that he bas been accquited at
his trial; (8) the right of the accused to the benefit
of any doubt; and (4) the slowness of an appellate
Court in disturblng a finding of fact arrived at
by a Jud_,ge who had the advantage of seeing the
witnesses

Oaly slight modifications in that passage
are necessary to adapt it to an appeal againsg
the verdict ofa jury. It is of cousse true
that the Court of Appeal does not know what
view the jury took of the evidence of any
particalar. witness, but it knows the view
which the jury took of the evidenca as a
whole. In the passage above quoted for the
words “‘the views of the trial judge as to the
credibility of the witnesses’> must be substi-
tated the words ‘‘the views of the jury
implicit in their verdict as to the credibility
of the witnesses.’”” If, attaching due weight
to those matters, the court hearing an appeal
on the facts under section 411-A comes to the
conclusion that the verdict of the jury was
wrong, it is bound to allow the appeal and
reverse the verdict. It has no right to uphold
the verdict merely on the ground that it is no
perverse or unreasonable. So to do would
be to deprive the appsilant of the right of
appeal which the Statute gives to him.

In their Lordships’ opinion the High
Court of Madras in the judgment under
appeal approached the case from the wrong
angle. It is always dangerous io construe
an Indian Act by reference to an English Act
however closely the language of the two
Acts may approximate, and this is parti-
cularly true of Acts dealing with sucha
matter as trial by jury in which, as pointed
out by the Board in the case of 4bdul Rahim
v. The King Emperor [4] the attitude of the
lsgislatures in the two countries has been
dissimilar in many respects. The elision in
section 411-A of section 418 and section 423
(2), which would have prevenied an appeal
on facts, and the omission of any limitations
on the powers of the coury similar to those
contained in section 4 (1) of the English
Act, make it clear, their Lordships think,

4. [1946] m.w.N. 474 (2): cr 70: L-R. 73
LA. 77
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that the Indian legislaturelwas not minded to
impose on the powers of the Court of Appeal
in India any fetter similar to that imposed on
the English Court of Criminal Appeal in
dealing with the verdicts of juries.

Referring to the Bombay cases, their Lord-
ships are in agreement generally with the
view of the law expressed by Mr. Justice
Chagla in Ganpat Jivaji’s Case [1]. Whether
the fear expressed by the Learned Judge
that the right of appeal given by section411-A
will
to a mockery must depend on ithe manner in
which the judges of the High Couris exercise
the powers conferred wpon them by the
sesotion. If judges make a practice of giving
leave to appeal on facts from the verdict of a
jury which is not perverse or unreasonable
on the ground that the judge himself does
not agres with the verdice or that he thinks
that she Court of Appcal might take a differ-
eni visw of the evidence from that which
appealed to the jury (as Mr, Justice Chagla
himself seems to have dome in Inchya
Fernandez’s case [2]) the result no doubt will
be to deprive people tried in the High Court
of the effective enjoyment of their right to
srial by jury: but the remedy lies in the hands
of the judges.

Taeir Lordships are not in agreement with
the visws expressed in the case of Inchya
Fernandez [2]. Thereis no analogy between
the hearing of an appeal under section 411-A
and the hearing of a reference under seciion
307. As held by this Board in the case of
Ramanugrah Singh v. The King Emperor [5],
the powers of the court on such a reference
are conditioned by the terms of the section,
which imposes a special Code and is not
concernsd with appeals. The court hearing
an appeal on the facts under section 411-A
isin a similar position to a court hearing an
appeal from ths verdict of a jury under sec-
tion 449, or an appeal from the verdict of a
jury which has resulted in the passing of a
death sentence under sections 374 and 418 (2),
in both of which cases an appeal lies on the
facts. In the latter class of cases it could
hardly be suggested that the court would be
justified in dismissing an appeal and confirm-
ing a sensence of death based on the verdict
of a jury which the Cour: thought wrong,
though not perverse.

As the High Court at Madras did not apply
its mind to the question whether the verdict

5. [1946] m. w. N.468: cr.76: L.R.73
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of thejury finding the appellants guiliy was
right or wrong but considered only whether
it was reasonable, their Lordships will hum-
bly advise His Majesry that this appeal be
allowed and the appeal of the appellants
against their conviction on the 3rd May,1945,
by the trial Judge to the High Court of Judi-
cature at Madras be remitted to that Court 1o
be disposed of according to law.
Appeal allowed
PRIVY COUNCIL
(Appeal from Rangoon)
December 19, 1946
LORD WRIGHT, LORD PORTER, LORD SIMONDS,
LORD UTHWATT & SIR JOHN BEAUMONT.
CHITTAMBARAM

v,
THE KING EMPEROR

Government of Burma Act 1935, 55.139 &
84—Government of India Act, 1935, ss. 93
& 223—FEstablishment of special court—
Jurisdiction.

When the Governor assumes oll legislative
powers vested in the lIegislature, under
5. 139 of the Governmeni of Burma Act,
1935, and enacts a Special Act it has
the force and validity of an Act of the
Legislature and is part of the law of Burma
at every material time.

Under the emergancy powers given to the
Governor under s. 139, he can validly
make the same sort of change which the
Legislature could have done and so can
Iegally change the pre-existing system of
Jjurisdiction. Under his emergency powers
the Governor could establish a new or col=
lateral court and he cannot thereby be said
to infringe the provisions of the proviso to
5. 139(1)

J. D. Casewell, K.C. & A.Pennell for Applt.

Sir David Maxwell Fyfe, K. C & D. 4.
Grant for Crown.

JUDGMENT

Lo’p WRIGHT. At the conclusion of the
arguments in this appeal, their Lordships
expressed their opinion that the appeal
should be dismissed and stated that they
would give their reasons later. This they
now procsed to do.

This is an appeal from the judgment of Mr.
Justice Dunkley, Acting Chief Justice of the
High Coart of Rangoon, dated the 26th March
1946 in which he reviewed and confirmed a
judgment given on the 25th Fabruary, 1946,
by U. Kyaw U, a special Judge appointed
under the Special Judges Act, 1943 (Burma
Act No. X of 1943) for Rangoon Town Dis-
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trict. The said Special Judge had convicted
the appellant under section 302 of the Indian
Penal Code and sentenced him to death.
This sentence was confirmed by the High
Court.

The appellant petitioned His Majesty in
Council for special leave to appeal beth on
the merits and on the question of the juris-
diction of the Special Judge. His submis-
sion on the latier point was that the Special
Judge had no jurisdiction to try him and
that the whole of the proceedings in his trial
were illegal and void. Special leave to appeal
was granted by Order in Council dated the
28th October, 1946, solely on the gaestion of
the jurisdiction of the Special Judge.

The Special Judges Act (Burma Act No. X
of 1943) was an emergency and temporary
Act enacted by the Governor of Burma at a
time when the Japanese forces had occupied
and taken military control of Burma, includ-
ing Rangoon. The Act was in fact promul-
gated in Simla, to which place the Governor
and the Government of Burma had retired
during the hostile occupation. The preamble
to the Act may usefully here be quoted :—

““Whereas it is expedient to provide for the ap-
pointment of Special Judges for the trial of offences
during the present emergency, and to define their
jurisdiotion and powers;

“and whereas by Proclamation dated the tenth
day of December, 1943, the Governor of Burma has
assumed to himself all powers wvested by or under
the Government of Burma Act, 1935, in the Legis-
lature or in either Chamber thereof;"

The Act gave the Governor power to ap-
point in any area to which the Act extends a
Special Judge for the trial of accused persons
under the Act. It defined among other things
the requisiie qualifications which a Special
Judge had to possess. The Special Judge
was empewered to try any offence punishable
under any law for the time being in force
and to pass any sentence authorised by law
and to take cognisance of offences without
the acdused having been committed for trial.
The Special Judge was given wide discretion
as to the conduct of the trial. There was to
be no appeal by a convicted person and no
applicavion for revision was to be entertained
by any Court. The only provision for any
revision was in the cass of a death sentrnce,
which was to be submitted for review by a
Judge of the High Court nominated by the
Governor. That Judge’s decision was to bz
final. There were other provisions of the Act
departing ftom the procedure prescribed by
the Code, but subject to all these provisions
the Code and any other law for the time
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being in force, so‘far as applicable, were to
apply to the trials before a Special Judge
appointed under the Act. Legal proceedings
in respect of anything done or intended to be
done in good faith under the Act were barred.

It was under this Act that the Judge who
tried the appellant was appointed and under
this Act that all the proceedings took place.
The Act had been duly notified so that
according to its tenor it came into force in
Rangoon and was in force at the material
time, having been duly extended from time
to time by Resolutions of both Houses of
Parliamens. The appellant however claimed
that the Special Act was wholly illegal and
void and accordingly that his conviction and
sentence should beset aside as having been
coram non judice. In order to examine this
coniention it will be necessary to refer as
briefly as possible (o the legal position of
the Courts in Barma, .

The Government of Burma Act (26 Geo 5
c.3) was passed by Parliameni in 1935 to
give effect to the separation of Burma {rom
India and to define the Constitution of
Burma. PartII of the Act vested the
executive powers in the Governor. Parts IIT
and TV dealt with the Legislature and it
may be noted that certain seciions (41 to 43)
gave to the Governor particular powers to
promuigate ordinances or enact laws under
his discretionary powers and subject to the
prescribed conditions. Section 34, however,
saved the powers of Parliment to legislate
for Burma, and aiso provided that except as
expressly permitted by Act, the Legislature
should not bs empowered to make any law
amending the Act or any Orderin Council
made under it, orany Rules made under it
by the Secretary of State, or by the Governor
in his discretion. Part VIII of the Act dealt
with the High Court of Rangoon, called the
High Court, which was to congsist of a Chief
Justice and such number of other Judges as
His Majesty might deem necessary to appoint
by warrant under the Sign Manual,

Section 84 has been much referred to in
argument and may be quoted in full:—

*84, Subject to the provisions of this Act, to the
provisions of any Order In Council made under this
or any other Act and to the provisions of any Act of
the Legislature, the jurisdiction of, and the law
administered in, the High Court and the respective
powers of the judges thereof in relation to the ad-
ministration of justice in the court, including any
power to make rules of court, and to regulate the
sittings of the court and of members thereof sitting
alone or in division courts, shall be the same as im=
mediately before the commencement of this Act,’’
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This section in terms provided for the con-
tinuance of the legal sysiem existing u¥ the
commencement of the Act, but the whole
section was subject (inter alia) to the provi-
sions of any Act of the Legislature.

Part XII (section 139) is of first importance
for the decision of this appeal. It contains
what are described as provisions in event of
failure of constitutional machinery :

*+*139—(I) If at any time the Governor is satisfied
that a situation has arisen in which the Government
of Burma cannot be carried on in accordance with
the provisions of this Act, he may by proclamation—

(a) declare that his functions shall, to such
extent as may be specified in the Proclamation, be
exercised by him in his discretion ;

(b) assume to himself all or any of the powers
wested in or exercisable by any body or authority in

urma

and any such Proclamation may contain such inci-
dental and cousequental provisions as may appear
to him to be necessary or desirable to give effect to
the obj of the Pr tion including provisions
for suspending in whole or in part the operation of
any provisions of this Act relating to any body or
authority in Burma :

Provided that nothing in this subsection shall
authorise the Governor to assume to himself any of
the powers vested in or exercisable by the High
Court, or to suspend, eitherin whole or in part the
operation of any provisions of this Act relating to
the High Court. .. ."”

The remainder of the section contains cer-
tain requirements necessary for the continu.
ance in force of such a Proclamation, in par-
ticular a Resolution of both Houses of Parli-
ment. Special attention however should be
drawn to subsection (4) of the section which
is in the following terms:—

“(4) If the Governor by a Proclamation under
this section. assumes to himself any power of the
Legislature to make laws. any law made be him in
the exercise of that power shall, subject to the
terms thereof, continue to have effect until two
years have elapsed from the date on which the
Proclamation ceases to have effect unless sooner
repealed or re-enacted by Act of the Legislature, and
any reference in this Act to Acts of the Legislature
shall be construed as including a reference to
such a law’’

The conditions were satisfied. It is now
necessary to set out the effect of the Procla-
mation issued at Simla on the 10th Decem-
ber, 1942. by the Governor of Burma. It
was not contended by the appellant that the
Proc!amahon was ultravires. 1t begins by
raciting that lhe_Governor of Burma is satis-
fied that a situation has arisen in which the
Government of Burma cannot be carried on
in accordance with the provisions of the
Govemplen_l of Burma Acs, 1935. As no
suggestion is made that the Governor acts
otherwise than in good faith, #his declara-
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fon’cannot be challenged, as the House of
Lords held in Liversidge v. Anderson [1].
THe Governor then goes on to declare
as follows :

“‘Now therefore in the exercise of the powers con-
ferred by section 139 of the Act, the Governor by
this Proclamation

(a) declares that notwithstanding anything to
the contrary in the Act all his functions under the
Act shall be exercised by him in his discretion;

(b) assumes to himself all powers vested by
or under the Act in the Legislature of Burma and
all powers vested in either Chamber of the Legis-
lature, but not so as to affect any power exercisable
by His Majesty with respect to Bills reserved for the
signification of His Majesty’s pleasure or the disal-
lowance of Acts :

(<) in exercising legislative powers under or by
virtue of this Proclamation the Governor, acting in
his discretion, shall prepare such Bills as he may
deem necessary and declare as respects any Bill so
prepared either that he assents thereto in His Majes-
ty's name or that he reserves it for the signification
of His Majesty’s pleasure-’"

Their Lordships have omitted the reference
to incidental or conss=quential provisions
which deal with executive matters which in
their Lordships’ opinion are not material here.
What is material is that the governor
assumes all legislative powers vested in the
L-gislature. In this capacity he enacted
the Special Act, which in all the circum-
stances has the force and validity of an Act
of the Legislature, and is part of the Law of
Burma at every material time.

Tt is clear that the Special Act has altered
the jurisdiction of and the law administered
in the High Court in several material aspects
ascompared with the position described in
section 84, of the Act of 1935, but section 84,
as already stated, was sabject to the provi-
sions of any Act of the Legislature. Now it
is in their Lordships’ jndgment clear that
by the Emergency Powers given to the
Governor by section 139 of the Act of 1935,
and in virtue of the Proclamation whereby
he has (inter alia) assumed to bimself the

_powers vested in the Legislature under the

Government of Burma Act, he can validly
and legally change the pre-existing system
of jurisdiction at least to the extent which
he has done in the Special Judges Act.
Under the Emergency Powers of legislation
he could validly make the same sort of
changes which the Legislature could have
made, so far as is relevant for- the purposes .
of this case. The Special Judges Act is in
truth an Act of the Legislature.

The appellant has sought to show that the
Special Judges Act was incompetent on varis

1. [1942] A. c. 206
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ous grounds. That the Act alteréd the law
cannot be questioned. The accused was un-
der the Act deprived of the right to have the
evidence taken at a public enquiry on oath be-
fore a magistrate, of a trial by jury presided
over by a Judge of the High Court selected by
the High Court. and of a right of appeal. But
any one of these infringments of the subject’s
rights may have happened in wartime to any
subject of any of the allies and may be justi-
fiable in law as an emergency or temporary
measure. The main specific objection taken
on behalf of the appellant is that the Gover-
nor has infringed the provisions of the proviso
to section 13Y (1) of the Burma Act by assum-
ing to himself powers vested in or exercisable
by the High Court or has suspended the
operation of the provisions of the Act in rela-
tion to the High Court. This in their Lord-
ships’ judgment involves a misconception,
The Governor did not interfere with the High
Court or its jurisdiction, There was nothing to
give exclusive jurisdiction to the High Court.
Indeed if that is material, the High Court
was not able to exXercise its jurisdiction ; it
was not functioning. But in any case there
was no law to prohibit the legislative authority
in Burma from establishing a new or collateral
Court. It is obviously a fallacy to say that by
establishing a new Court the Governor was
assuming to himself the powers vested in the
High Court. He was not making himself the
Judge and he was entitled to vest the right to
appoint the judges of the new Court, as he did
under the Special Judges Act. Nor was he
altering the jurisdiction of the High Court by
establishing a new Court with its own
jurisdiction. All the objections taken by the
appellant fail in their Lordships’ judgment.
They are of opinion that the Special Judges
Act was valid and authorised what was done
under it.

Such are the reasons for the advice humbly
given to His Majesty that the appeal should
be dismissed.

Appeal dismissed

Cr.13
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LORD UTHWATET, SIR MADHAVAN NAIR &
SIR JOHN BEAUMONT,

Mohamed Amin

V.
Jogendra Kumr Bannerjee & others.

Malicious prosecution—Suit for damages—
Prosecution — What amounts to— Test —
Cr.P.C. (V of 1898), Ss. 190, 200 & 202.

The foundation of the action for damages for
malicious prosecution lies in the abuse of the
process of the court by wrongfully setiing
1he law in motion and it is designed to
discourage the perversion of the machinery
of justice for an improper purpose. The
plaintiff must prove that the proceedings
instituted against him were malicious, with=
out reasonable and probable cause, that they
terminated in his favour \if that be possible)
and that he has suffered damage. Damages
might be claimed in such an action under
three heads, (1) damage 1o the person, (2)
damage 1o property and (3) damage to
reputation.

A criminal charge involving scandal 1o reputa-
tion or the possible loss of life or liberty to
the party charged does necessarily involve
damage and in such a case damage to reputa-
tion will be presumed.

The word ‘prosecution’ in the title of the
action is not used in any techinal sense
which it bears in criminal law,

To found an action for damages for malicious
prosecution based upon criminal proceedings
the test is not whether the criminal proceed-
ings have reached a siage at which they may
be correctly described as a prosecution ; the
test is whether such proceedings have reach-
ed a stage at which damage to the plaintiff
results.

The mere presentation of a false complaint
which first seeks 1o set the criminal law in
motion will not perse found an action for
damages for malicious prosecuiion. If the
magistrate dismisses the complaint as dis-
closing no offence with which he can deal,
it may well be that there has been nothing
but an unsuccessful attempt to set the
criminal law in motion, and no damage to
the plaintiff results. But where the magis-
irate took cognizance of the complaint,
examined the complainant on oath, held an
inquiry in open court under S. 202'Cr.P.C.
which the plaintiff attended, and at which he
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incurred costs in dgfending himself, an

action for damages for malicious "proceed-

ings would be well foundead. i
I.L.R. 38 Cal. 880, I.L.R. 8 Pat 285, I L.R. 53

All. 771 & LL.R. 13 Rang. 764, overruled.

Sir Thomas Strangmen, K. C. Chas, Bagram
& J.U.R. Jayakar, for Applts.

S. P. Khambatta, K. C. & H.J. Umregar,
for Respts.

MOHAMED AMIN V.

JUDGMENT

SIR JoHN BeAUMONT :—This is an appeal
from a Judgment and decree of the High
Court of Judicature at Fort William in Bengal
dated 1st February, 1945, in appeal from its
original jurisdiction, which affirmed a judg-
ment and decree of that High Courtdated 31st
March, 1943, in its original jurisdiction, dis-
missing the appellant’s suit for damages for
malicious prosecution.

The question arising in this appeal is : —

At what stage will criminal proceedings instituted
falsely and maliciously before a Magistrate under
the provisions of the Indian Code of Criminal Pro-
cedure lay the foundation for a suit for damages for
malicious prosecution ?

Before dealing with the facts of the case
it will be convenient to notice the relevant
provisions of the Code of Criminal Procedure.
Section 190 so for as relevant enacts that
except as hereinafter provided, any Presi-
dency Magistrate, District Magistrate or Sub-
divisional Magistrate or other Magistrate
therein mentioned may take cognizance of
any offence (a) upon receiving a complaint of
facts which constitute such offence. The
exceptions referred to are not relvant to this
appeal. Chapter 16 which is headed «“Of com-
plaints to Magistrates®’ contains the following
provisions :

“*Section 200. A Magistrate taking cognizance
of an offence on complaint shall at once examine
the complainant upon oath and the substance of the
examination shall be reduced to writing and shall be
:iglt:eed by the complainant and also by the Magis-
rate :

Section 202 (1). Any Magistrate, on receipt of a
complaint of an offence of which he is authorized to
take cognizance or which has been transferred to
him under section 192, may, if he thinks fit, for
reasons to be recorded in writing, postpone the
issue of process for compelling the attendance of
the person complained against, and either inquire
into the case himself or, if he is a Magistrate other
than a Magistrate of the third class, direct an
inquiry or investigation to be made by any Magist-
rate subordinate to him, or by a police officer, or
by such other person as he thinks fit, for the pur-
poses of ascertaining the truth or falsehood of the
complaint :
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Provided that, save where the complaint has been
made by a Court, no such direction shall be made
unless the complainant has been examined on oath
upder the provisions of section 200.

(2-A) Any Magistrate inquiring into a case under
this section may, If he thinks fit, take evidence of
witnesses on oath.

Section 203. The Magistrate before whom a com-

plaint has been made or to whom it has been
transferred, may dismiss the complaint, if, after
considering the statement on oath (if any) of the
complaint and the 1esult of the investigation or
inquiry (if any) under section 202, there is in his
judgment no sufficient ground for proceeding. In
such case he shall briefly record his reasons for so
doing.”
Chapter 17 which is headed *“Of the Com-
mencement of Proceedings before Magis-
trates®® lays dow the procedure when the
Magistrate decides to issue process upon the
complaint.

The relevant facts are these. In March,
1940, an agreement was entered into between
the appellant and the 1st respondent which
was contained in certain letters whereby the
appellant .agreed to sell certain property to a
company which was 1o be formed by the st
respondent, The appellant alleged that sub-
sequently an oral agreement was made
between himself and the 1st respondent con-
taining certain provisions which went beyond
the written agreement. The 3rd respondent
conpany was incorporated on the 16th April,
1940, in order to carry out the purchase from
the appellant, and certain property was trans-
ferred by the appellant to such company.
Subsequently the appellant took the view that
the terms of the oral agreement which he had
made with the 1st respondent had not been
carried out and accordingly he refused to
transfer the rest of the property included in
the sale to the company. The dispute, as the
learned trial judge in this suit has held, was
on a purely civil character and it is unneces-
sary to discuss the merits of it. On the 16th
September, 1940, the 2nd respondent, acting
of behalf of himself and the 1st .and 3rd res-
pondents, filed a petition of complaint against
the appellant in the court of the Police Magis-
trate at Sealdah, a suburb of Calcutta, under
the provisions of section 190 of the Code of
Criminal Procedure. The petition, after set-
ting out the facts relating to the dispute,
alleged that asthe accused had refused to
deliver the remainder of the properties agreed
to be sold he had committed an offence under
section 422 of the Indian Penal Code or sec-
tion 406 of such Code in the alternative, and
asked that he might be summoned to answer
the said charge. The charge was duly regis-
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tered by the magistrate on the 16th Septem-
ber 1940, as a charge of cheating under
section 420 of the Indian Penal Code, and it
ig not disputed that the charge was intended
tobe one of cheating under section 420 or
criminal breach of trust under section 406.

The Magistrate, having taken cognizance
of the complaint, forwarded it toa Mr. IV. N.
Mukherjee for enquiry and report under the
provisions of section 202 of the Code. Mr.
Mukherjee, by letter dated the 22nd Septem-
ber, 1940 gave the appellant notice that a
criminal case had been instituted against
him by the 2nd respondent, that it had been
referred to the writer for inquiry, and that
the inquiry would be held on the 25th
October. For some reason, which has not
been explained, Mr. Mukherjee did not hold
the inquiry, and the Magistrate then referred
the matter io a Mr. Banerjee who also did
not hold the enquiry. Thereupon the Magis-
trate himself held the inquiry in open court.
Notice of the inquiry was given to the appel-
lant who attended with Counsel. At such
inquiry the 1st respondent deposed thay ‘“we
have brought this case for cheating as against
the accused Md. Amin.”” On the 3rd
December. 1940, after the completion of the
inquiry, the Magistrate made an order, which
concluded with these words 1—

¢ No case of cheating and for the matter of that
no criminal case of any nature could be made out
by the complainant,”
He thereupon dismissed the complaint under
s. 203 of the Code of Criminal Procedure.

On the 26th June. 1941, the appellant filed
this suit against the respondents. The only
effective defendants were Nos. 1 to 3 (respon-
dent Nos. 1, 2 and 3). No relief was claimed
against defendants (respondents) Nos. 4, 5
and 6. The plaintiff claimed certain relief
arising out of the civil dispute with the res-
pondents Nos. 1-3 but this part of his action
was dismissed by the trial Judge and was not
the subject of appeal. The claim relevant to
this appel was for Rs. 28,500 for damages for
malicious prosecution, made up of costs
incurred in his defence to the inquiry, damage
to business and damage to reputation.

The case was tried by Mr. Justice Gentle
on the Original Side of the High Court. The
learned judge held that there was no reason-
able and probable cause for the Criminal
proceedings taken by the respondents, that
there was not the slightest justification for
filing a criminal complaint, and that the res-
pondents were actuated by malice. The
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learned judge, howeiler, felt h}mself bound to
follow the case of Golap Jan v., K Bholanath
Khertry (1) and to hold that the plaintiff’s
suit failed since there had been in law no
prosecution. The learned judge stated that in
the absence of authority he would have been
inclined to a contrary view and that the only.
damages which he would have awarded, had
the suit succeeded, would have included

Rs. 1,000 in respect of the costs to which the
appellant had been put in connection with

the filing of the complaint. He was not

satisfied that the loss of business alleged in

the plaint had been established, and he did

not deal with the claim to damages for loss of

reputation. Accordingly, by decree dated the

3lst March, 1943, the plaintiff’s suit was

dismissed.

From that decree the plaintiff filed an
appeal and on the 1st February, 1945, the
appeal was dismissed. The learned Chief
Justice who gave the leading judgment fol-
lowed the case of Golap Jan v. Bolauath
Khettry (1) and expressed the view that the
case was rightly decided.

The first question which arises in this
appeal is whether in Golap Jan’s case (1) the
correct principle was applied. The case has
been followed in some courts in India and
dissented from in others, and their Lordships
will examine the position of the authorities.
Golap Jan’s case (1) was decided in the year
1911 by a division Bench of the Calcutta
High Court presided over by Sir Lawrence
Jenkins, the Chief Justice. A complaint had
been made before a Magistrate by the defen-
dant against the plaintiff of criminal breach
of trust and the Magistrate had referred
the matter for inquiry by the police under
section 202 of the Ccde of Criminal
Procedure and on receiving the report of the
police, dismissed the complaint under s. 203
of the Code. The court held that in those
circumstances no prosecution had commenced
and accordingly no suit for malicious prose-
cution would lie. Reliance was placed by
the court on the heading to Chapter 17.
“The commencement of proceedings before
Magistrates,” and it was held that stage had
never been reached. The court also relied on
the decision of the English Court of Appeal
in Yates v. The Queen [2] where the learned
judges expressed the view that a prosecution
could not be said to commence before a
person was summoned to answer a complaint,

1. (1911) LL.R. 38 Cal. 880
2. (1885) L.R, 14 Q.B.D. 648
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‘But in that ca{se the cciurt was not dealing
with a suit for malicious prosecutioa.: It had
to decide the question when a criminal prose-
cution had commenced within the meaning of
section 3 of the Newspaper Libel and
Registration Act, 1881.

Golap Jan’s case [1] was followed in
1912 by a Single Judge in Madras in the case
of K. Sheik Meeran Sahib v. C. Ratnavelu
Mudali [3].

In the same year, namely 1912 in the case
of C. H. Crowdy v. L.O. Reilly (4) a Division
Bench of the Calcutta High Court consisting
of Mr. Justice Mukerjee and Mr. Justice
Beachceroft expressed the view that a suit for
damages for malicious prosecution lay when-
ever the criminal law had been set in motien
maliciously and without reasonable cause,
and that it was not necessary to show that
there had been a prosecution in the restricted
sense in which that word is used in the Code
of Criminal Procedure. To that extent, the
reasoning in Golap Jan’s case (1) was criti-
cised, but it was distinguished upon the facts,
because in the case of Crowdy v. Reilly (4)
the complaint relied on as the foundation of
the suit had not asked for the prosecution of
the plaintiff but that security proceedings
should be taken under section 145 or section
107 of the Code of Criminal Procedure, and
the Magistrate had not directed any inquiry.

In the year 1914, the case of Bishun Persad
Narain Singh v. Phulman Singh (5) came
before a Bench of the Calcutta High Court
consisting again of Mr, Justice Mogkerjee
and Mr. Justice Beacheroft. In that case
the complaint charged the plaiatiffs with
certain acts of a criminal nature and prayed
that security might be taken from them, as
otherwise his life and property would be in
danger. The Magistrate examined the com-
plainant on oath who gave evidence asto
the incidents mentioned in the petition and
prayed that proceedings under s. 107 of the
Code of Criminal Procedure might be taken
against the plaintiffs. The Magistrate there-
upon referred the matter to the Deputy Magis-
trate for inquiry and report. The Deputy
Magistrate issued notice to the parties and
examined a considerable number of witnesses.
The Deputy Magistrate in due course submit-
ted his report, and the Magistrate in charge
accepted the report and refused to proceed
with the complaint. The facts in that case

3. (1912) LL.R. 37 Mad. 181

4. (1912) 17 C.W.N. 555
S. (1914) 19 C.W.N, 935
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appear to’ their Lordships in substance to
raise the same question as arose on the facts
in Golap Jan’s case (1) since although the
complaint only asked for security proceedings
to be taken, it alleged facts on which it would
have been open to the Magistrate to frame a
criminal charge. The court, following their
former decision, held that proceedings under
s. 107 amounted to a prosecution for
the purposes of a suit for malicious pro-
secution and they further held that under the
circumstances of the case the prosecution had
commenced. The court was not prepared to
accept the reasoning in Golab Jan’s case (1)
and expressed the view that the prosecu-
tion—that act of the prosecutor which renders
him liable to be cast for damages if malicious,
and not based on reasonable and probable
cause— commenced when the prosecutor had
made his complaint to the Magistrate. The
learned Judge further expressed the view that
the view that action for damages for malicious
prosecution was not a creature of any statute
and that it was wide of the mark to investigate
the precise meaning of the expression ‘“pro-
secution” in the Code of Criminal Procedure,
or the exact point of time, when a prosecution
may be said to commence within the meaning
of that Code.

Bishun Persad Narain Singh’s case (5) was
followed in the case of Gur Saram Das v.
Israr Haidir (6) by a Bench of the Chief Court
of Oudh where it was held that the essence of
an action for malicious prosccution lies in the
institution of criminal proceedings and their
termination in the plaintiff’s favour and that
the proceedings started with the issue of the
complaint. The Court disagreed with Golap
Jan's case (1).

The views expressed in Bishun Persad
Narain Singh’s case (5) were approved by
Benches of the Calutta High Court in
Narendra Nath De v. Joytish Chandra Pal (7)
and in Rabindra Nath Das v. Jogendra Nath
Deb (8). though those cases were distiiguish-
able oa the facts as they were concerned with
applications for sanction to prosecute.

On the other hand Golap Jan’s case (1)
has been followed by a Bench of the Patna
High Court in the case of Subhag Chamar v,
Nand Lal Sahu (9). by a Bench of the Allaha-
bad High Court in the case of Ali Muhammad
v. Zgkir Ali (10), and by a Bench of the

6. (1927) LL.R. 2 Luck. 746
(1922) L.L.R. 49 Cal. 1035
8. (1929) LL.R. 56 Cal. 432
9. (1929) L.L.R. 8 Pat, 285
10, (1931) LL.R. 53 All. 771

o
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Rangoon High Courtin the case of Gowri
Singh v. Bokka Venkanna (11).

If Golap Jan’s case (1) which was decided
36 years ago, had met with general approval
in India, their Lordships might have been
prepared to accept it on the principle of stare
decisis, but, as the above discussion shows,
the case has not met with  universal
approval. Nor can it be said to lay down
any. principle which may have served as a
guide to conduct in other cases. No man can
be heard to say that he lodged a false com-
plaint maliciously without any justification in
the belief that, though supported by his own
oath, the Magistrate would have no difficuity
in detecting its falsity and in dismissing it
without calling upon the accused. Their
Lordships think it right therefore 1o examine
the principle upon which the case was
based.

The action for damages for malicious pro-
secution is part of the common law of
England, administered bv the High Court at
Calcutta under its letters patent. The
foundation of the action lies in abuse of the
process of the court by wrongfully setting the
law in motion and it is designed to discourage
the preversion of the machinery of justice for
an improper purpose. The plaintiff must
prove that the proceedings instituted against
him were malicious, without reasonable and
probable cause, that they terminated in his
favour (if that be possible), and that he has
suffered damage. As long ago as 1698 it
was held by Holt C. J. in the case of Savile
v. Robberts (12) that damages might be
claimed in such an action under three heads,
(1) damage to the person, (2) damage to
property and (3) damage to reputation, and
that rule has prevailed ever since. That the
word “prosecution” 1n the title of the action
is not used in the technical sense which it
bears in Criminal Law is shown by the fact
that the action lies for the malicious prose-
cution of certain classes of civil proceedings,
for instance falsely and maliciously present-
ing a petition in bankruptcy ora petition to
wind up a company Quartz Hill Consolidated
Gold Mining Co. v. Eyre (13). The reason
why the action does not lie for falsely and
maliciously prosecuting an ordinary civil
action is, ag explained by Bowen, L.J. in the
last mentioned case, that sucli acase does
not necessarily and naturally involve damage

_to the party sued. A civil action which is

11. (1935) 1 L.R, 13 Rang. 764
12. (1698) 1 Ld. Rayam 374
13. (1883)L.R. 11 Q.B.D. 674

I

/
JOGENDRA KUMAR ‘

81

: . n! ) - 2
false will be disndissed at the hearing. The
defendants’ reputation will bg cleared of
ady imputations made against him, and he
will be indemnified against his expense by the
award of costs against his opponent. The
law does not award damages for mental
anxiety, or for extra costs incurred beyond
those imposed on the unsuccessful party. But
a criminal charge involving scandal to reputa-
tion or the possible loss of life-or liberty to
the party charged does necessarily and
naturally involve damage and in such a case
damage to reputation will bs presumed.

From this consideration of the nature of
an action for damages for malicious prose-
cution emerges the answer to the problem
before the Board. To found an action for
damages for malicous prosecution based upon
criminal proceedings the testis not whether
the criminal proceedings have reached a stage
at which they may be correctly described as a
prosecution; the test is whether such proceed-
ings have reached a stage at which damage to
the plaintiff results. Their Lordships are not
prepared to go as far as some of the courts in
India in saying that the mere presentation of
a false complaint which first sees to set the
criminal law in motion will per se found an
action for damages for malicious prosecution.
If the Magistrate dismisses the complaint as
disclosing no offence with which he can deal,
it may well be that there has been nothing
but an unsuccessful attempt to set the
criminal law in motion and no damage to the
plaintiff results. But in this case the Magis-
trate took cognisance of the complaint,
examined the complainant on oath, held an
inquiry in open court under section 202 which
the plaintiff attended, and at which as the
learned judge has found, he incurred costs
in defending himself. The plaint alleged the
ipstitution of criminal proceedings of a
character necessarily involving damage to
reputation and gave particulars of special
damage alleged to have been suffered by the
plaintiff. Their Lordships think that the
action was well founded, and on the findings
at the trial the plaintiff is entitled to
judgment.

As already noted the learned judge was
prepared, to allow Rs. 1000 as special damage
to property, but did not consider the question
of damage to the reputation of the plaintiff
which the plaint assessed  at Rs. 25,000.
Before this Board, however, counsel for the
appellant stated that he did not ask for more
than nominal damages and was willing to
accept such sum as the Board might award.
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The parties did not ask foi a reference as to
damages and in the circumstances ° their
Lordships are prepared to take the course
which was taken by the Board in the case of
Nawab Sidhee Nuzur Ally Khan v. Rajah
Ojoodhyaram Khan (14) and to assess the
damages themselves, They accept the figure
* of Rs. 1,000 which the learned judge would
have awarded as special damage, and they
assess general damage to reputation at
Rs. 100C.

Their Lordships will therefore humbly
advise His Majesty that this appeal be allow-
ed, that the decree of the Appeal Court dated
the 1st February, 1945, be set aside and that
the decree of Mr. Justice Gentle dated the
31st March, 1943, also be set aside and that
judgment be entered for the appellant against
respondents | to 3 for the sum of Rs 1,100.
Respondents Nos. 1.3 must pay the costs of
this appeal and of the appeal in India and
half of the appellant’s costs of the trial.

Appeal allowed.
Criminal Revision Case No. 725 of 1946
(Criminal Revision Petition No. 694 of 1946)
November, 28, 1946
YAHYA ALl J.
Narayanaswami Mndali v. Emperor

Kerosene Control Order, 1942, Cl. 12—Dealer
-—Who is.

Where the evidence was that the petitioner
conducted a solitary transaction of sale,
that does not constitute him a retailer, nor
does it constitute the transaction a business
ta amount to his carrying on business as
retail dealer within the meaning of CI. 12
of the Kerosone Control Order, 1942,

Carrying on a business always connotes con-
ducting of more transactions than one by
way of trade or commerce and the concept
of dealer also has in it implict the notion
that he carries on transactions of purchase,
sale or distribution as a business and both
these expressiors exclude the idea of a soli-
tary transaction of purchase or sale consti-
tuting either a business or constituting
the person making the sale a retail dealer.
Petition under Sections 435 and 439 of the Code

of Criminal Procedure 1898 praying the High Court

to revise the Judgment of the Court of Sessions

North Arcot Division at Vellore dated 15-3-1946

and passed in Criminal Appeal No 14 of 1946 pre-

ferred against the Judgment of the Court of the

Additiopal 1| Class Magistrate ot Ranipet in
C.C. No. 123 of 1945.

14. (1865) 10 M,L.A, 540
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A. Nagarajan, for Petr.
Public Prosecutor (V. L.
Crown.

Ethiraj) for

ORDER

The petitioner has been convicted of an
offence under section 81 (4) of the Defence
of India Rules for Violating clause 12 of the
Kerosene Control Order, 1942 which prescri-
bes that no person shall carry on business as
a retail dealer unless he has been registered
as such under the Kerosene Control Qrder by
the Collector having jurisdiction over the
place where the retail dealer carries on busi-
ness. A dealer has been defined in the con-
trol Order itself as a person dealing in the
purchase, sale or distribution of kerosene. In
the present case the only evidence is that the
petitioner conducted a solitary transaction of
sale of one tin of kerosene but that does not
constitute him a retailer nor does it constitute
the transaclion a business to amount to his
carrying on business as retail dealer within
the meaning of clause 12. Carrying on a
business always connotes conducting of more
transactions than one by way of trade or
commerce and the concept of dealer also has
in it implicit the notion that he carries on
transactions of purchase, sale or distribution
as a business and both these expression
exclude the idea of a solitary transaction of
purchase or sale constituting either a business
or constituting the person making the sale a
retail dealer. The petition is allowed and
the conviction is set aside and the fine if paid
will be refunded.
N.T.R. Petition allowed.

Criminal Revision Case No. 642 of 1946
(Criminal Revision Petition No. 611 of 1946)
February 21, 1947
YAHYA AL J.
Tirumal Raju v. Emperor

Cr. P.C. (V of 1898) Ss.423, 439 (3) & 545
—Sentence—Appellate Court — Powers —
Order under S. 545—Who can pass.

The petitioner was convicted under S. 498,
Penal Code by a Sub Magistrate and sen-
tenced to rigorous imprisonment for four
months. On appeal the joint magistrate
while confirming the conviction converted
the sentence to a fine of Rs. 1000 and direc-
ted that out of the fine if collected Rs. 500
should be paid to the husband of the woman.

Held, that the appellate court has no power
to impose a punishment higher than what
the court of first instance can do and the
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Joint magistrate cannot levy d higher fine
than Rs. 200 which is the maximuni that
could have been imposed by the trial court.

But the fine was maintained in exercise of
the revisional powers of the High Court
under S. 439 (3).

Any criminal court which imposes a fine or
any criminal Court which confirms in appeal
the sentence of fine can make an order
under s. 545 Cr.P.C.

Petition under sections 435 and 439 of the Code
of Criminal Procedure, 1898, praying the High
Court to revise the order of the Court of the Joint
Magistrate of Chandragiriin C. A. No. 2 of 1946
dated 19-1-1946 (C.C. No. 270 of 1945 on the file of
the Court of the Stationary Sub-Magistrate of
Puttur).

V. T. Rangaswami Ayyangar for Petr.

V. Rajagopalachari for P.W. 2

Public  Prosecutor (V. L. Ethiraj)
Crown.

for

ORDER.

The petitioner was convicted by the Sta-
tionary Sub Magistrate, Puttur, under sec-
tion 498, I. P. C. and sentenced to rigorous
imprisonment for four months. On appeal
the Joint Magistrate, Chandragiri, while
confirming the conviction converted the
sentence of imprisonment to a fine of
Rs. 1000 and further directed that out of the
fine, if collected Rs. 500 should be paid to
P.W. 1 by way of compensation under s. 545,
Criminal Procedure Code. Both the courts
have found that inducement was offered to
the wife of P.W. 1, before she was enticed
by the petitioner from the house of her
husband. It is in evidence that some time
prior to the occurrence the petitioner told
P. W. 1I’s wife “It is not possible to come and
go like this, come along. [ will take you and
keep you as my concubine’’. This amounts
to saying that he could not continue the
liason in the house of P. W. 1 any longer and
that if she wanted to maintain the friendship
she should agree to desert her husband’s roof
and go over to the petitioner and live with
him and in that case he undertook to keep
her as his mistress. I cannot conceive of a
‘stropger inducement than this to amount to
enticement.

The next contention raised is that the
Joint Magistrate who for the first time levied
a fine of Rs. 1000 was not competent to do
so as the appellate court has no power to
impose a punishment higher than what the

" Court of first instance can do. There is force
in this contention and I agree that the Joint
Magistrate should not have levied a higher
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fine than Rs, 2(‘(5, which)is the maximum
fine that could have been imposed by the
trial Court. But under sub-section (3) of
8. 439, this court as a court of revision can
inflict the punishment which might have been
inflicted by the First class Magistrate. In
exercise cf the powers conferred under s. 439,
I impose a fine of Rs. 1,000 on the petitioner
for the offence committed by him.

Lastly with regard to the order made under
s 545, tt is contended that only the trial Court
could make such an order or an appellate
court which dealt with the sentence of fine
imposed by the trial court and that an appel-
late court which for the first time imposed a
sentence of fine could not make such an order.
This contention is altogether untenable. It
empowers any criminal court which imposes a
fine or any criminal court which confirms_in
appeal the sentence of fine to make the order
contemplated 1n that scction. I do not see
any circumstantial explanation of the peti-
tioner’s crime. He was holding a responsible
position as Village Munsif and in that capacity
played upon the confidence of an unsophisti-
cated person viz. P.W. I’s wife. It is brought
to my notice that on account of the over-
whelming sense of humiliation, the husband
has since died and the woman has borne an
offspring to the petitioner.

The petition is dismissed. The conviction
and sentence and the order under s. 545
Criminal Procedure Code, are confimed.
N.T.R. Petition dismissed

Criminal Revision Case No. 1080 of 1946
(Case referred No, 40 of 1946)
February 27, 1947
YAnYA ALL, J.

Emperor

V.
Oomayan alias Muthiah Thevan

Criminal Procedure Code (V of 1898), S. 341
— Deaf and Dumb accused— Penal Code—
S. 379—Offence under—Conviction.

In the case of a deaf and dumb person who is
unable to understand the proceedings of the
Court, it is not safe to act on mere gestures
to infer that he was the thief or to hold thai
he admitted the offence in Court and conyict
the accused.

Case referred for the orders of the High Court
under section 341 of the Criminal Procedure Code
by the Stationary Sub-Magistrate of Uttama-
palayam.

Public Prosecutor (V. L. Ethiraj) for Crown.



‘ (1
84 !
!orDER|

H
The accused has been convicted under s. 379
of the Indian Penal Code by the Sub Magis-
trate of Uthamapalayam and under s. 341 of
the Code of Criminal Procedure the case has
been submitted to this court as the accused is
a deaf and dumb person aud was as such un-
able to understand the proceedings. The
conviction is based upon the finding that the
accused, by signs admitted the offence in
court and that before the police he had also
by signs pointed out the stolen property. Tt
is not easy to see how even with the help
of the brother of the accused who is said to
have thelped the court in interpreting the
court’s proceedings to the accused, it was
possible to come to the conclusion that the
accused admitted all the ingredients required
to constitute an offence under s. 379 of the
Indian Penal Code in an unequivocal manner.
Even with regard to the pointing out of the
stolen property it would only be by gestures
which could conceivably admit of theories
other than that he himself had stolen the pro-
perty or concealed it there with the knowledge
that it was stolen. In the case of a person of
this description I do not consider it safe to
act on mere gestures of this kind either to
infer that he was the thief or to hold that he
admitted the offence in court. The convic-
tion is set aside and the accused to be set at
liberty forthwith.
N.T.R, — Conviction set aside.

PRIVY COUNCIL

(Appeal from a Court-Martial holden
at Calcutta)

LORD THANKERTON, LORD PORTER,
LORD SIMONDS, MADHAVAN NAIR &
SIR JOHN BEAUMONT

Mohammed Yakub Khan
v

The Kin;; Emperor

Army Act (VII of 1911)}—Court Martial —
Appeal to Privy Council.

The jurisdiction of the Judicial Committee of
the Privy Council is purely statutery, rest-
ing on the Judicial Committee Act of 1833
and the amending Acts. Where it is sought

* to bring an appeal from an Order of a Court
established under the provisions of an Act
Jramed long afier the Act of 1833, the
competence of appeal must be determined
by considering, not whether there are ex-
press words taking away prerogative, but
Whether there ever was the intention of
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creating the tribunal with the ordinary inci-
derft of an appeal to the Crown. Applying
this test, the Indian Army Act intended the
findings of a Court Martial as and when
confirmed by the proper confirming officer
‘to be final, subject only to the power of
revision for which the Act provides.
Petition for special leave to appeal.

JUDGMENT.

Lo’p THANKSRron: The jurisdiction of
the Judicial Committee of the Privy Council
is purely statutory, rssiing on the Judicial
Committee Act of 1833 and the amending
Acts. The material provision is in section
3 of the Act of 1833, which reads as follows :
“All appeals or complaints in the nature of
appeals whatever, which either by virtue of
this Act, or of anylaw, statute or custom,
may be brought before His Majesty or His
Majesty in Council from or in respect of the
determination, sentence, rule or order of any
court, judge or judicial officer, and all such
appeals as are now pending and unheard,
shall from and after the passing of this Act
be referred by His Majesty to the said Judi-
cial Committee of His Privy Council, and
such appeals, causes and matters shall be
heard by the said Judicial Committee, and
a report or recommendation thereon shall
be made to His Majesty in Council for his
decision thereon® as therein provided.

Where it is sought to bring an appeal from
an Order of a Court established under the
provisions of an Act framed long after the
Act of 1833, the competence of the appeal
must be deiermined by the test laid down by
Lord Cairns in Theberge and Another v.
Loudry (1) where Lord Cairns says this “In
other words their Lordships have to consider,
not whether there are express words here
taking away prerogative, but whether there
ever was the intention of creating this tribunal
with the ordinary incident of an appeal to the
Crown.”” Applying this test, their Lordships
are clearly of opinion that the Indian Army
Act intended the findings of a Court Matrial
as and when confirmed by the proper confirm
ing officer, to be final; subject only to the
power of revision for which this Act provides.
There is no room for an appeal to His
Majesty in Council consistently with the
subject matter and scheme of the Act.

Their Lordships will, therefore, humbly
advise His Majesty that the Petition should
be dismissed.

— Petition dismissed.

1. (1877) 2 App. Cas. 102 (108)
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FEDERAL COURT
Appellate Jurisdiction o
Cr. Apps. Nos. I to IV of 1947 & IV to IX of 1946
On appeal from the High Courts of Bombay

Madras & Sind.
April 11, 1947

SIR PATRICK SPENS C.J., SIR MD. ZAFRULLA

KHAN & H. J. KANIA, 171.

J. K. GAS PLANT MANUFACTURING CO.,
(RAMPUR) LTD. & OTHERS.
V.
THE KING EMPEROR.

Government of India Act, 1935,—s. 102 (4)—
5. 40 (1) of old Act—If mandatory—Scope
of—Ordinances  after  proclamation of
emergency under India and Burma (Emer-
gency Provisions) Act, 1940—Operation of
—Trial of offence under Defence Rules after
30—9—1946—Legality.

Haying regard to the application of the pro-
visions of the General Clauses Act to the
Defence of India Act and the rules made
thereunder, the authority empowered to
make orders under rule 81 (2), Defence of
Indian Rules and referred to therein as the
Central Government is in fact the Governor-
General in Council. There is no substantial
difference whether the phrase <Governor-
General in Council’ is used or the phrase
Central Government.” <Central Govern-
ment’ has to be construed as meaning
““Governor-General in Council.”

The provisions of s. 40 (1) of the old Govern-
ment of India Act (continued in force as
one of the transitional provisions of the
1935 Act) cannot be _held to be mandatory
and an order of the Ceniral Government
not complying with the requirements of
5. 40. (1) in that it is not expressed to be
made by, the Governor-General in Council
is.not invalid for that reason.

The old and present Constitution Acts of India
must be given alarge and liberal construction
and no narrow construction applicable in
respect of a body or corporation created by
statute should be put on any provision in the
Acts.

S. 40/ (1) is mnot a. sub-section Dprescribing a
manner and form in. which orders of the
Goyernor-General must be made to be valid.
It is only a directory provision as to how
orders and proceedings already made should
be expressed.

The emergency on the happening of which an
Ordinance can be promulgated is separate
and distinct from and must not be confused

Cr. 14
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with the emergency which occasioned the
passing of the Act and the clear effect of
the words of India and Burma (Emergency
provisions) Act, 1940 on s. 72 is that Ordi-
nances promulgated under that sub section
during the period specified in s. 3 of the
Act are subject to no time limit as regards
their existence and validity, unless imposed
by the Ordinance themselves, or other
amending or repealing legislation, whether
by Ordinance or otherwise.

The trial of a case for an offence unders. 81 (4)
Defence Rules (read with the provisions of
a Control Order) can be continued after
(the 30th September 1946) the expiration
of the period of six months after the Pro-
clamation of emergency under s. 102 has
ceased to operate,

The effect of sub-section 4 of s. 102 as amended
by s. 5 of the India(Central Government and
Legislarure) Act, 1946, is that any provision
of the Defenceof India Act purporting 1o deal
with Provincial subjects has to cease to have
effect on the 30th September 1946 except to
the extent 10 which any saving provision can
be found in sub-section (4) itself. The words
‘‘except as respect things done or omitted to
bedone’ in sub-section (4) of s.102 authorises
a continuation of a prosecution for an offence
under R, 81 (4) Defence Rules after 30th
September 1946.

63 T.L.R. 6 followed.

M. C. Setalvad, Senior Advocate, Federal Court
with him J. ‘M. Thakore instracted by Rajinder
Narain, Agent for Appellants in Cr. App. Nos.
1 & 2 of 1947.

Sir Noshirwan P, Engineer, Advocate, General of
India, with him G. N. Joshl & B. D. Boovariwala,
instructed by K. Y. Bhandarkar, Agent for Respt.

M. C. Setalyad, with him J. M. Thakore instructed
by Vasant Lal 0, Mehta, Agent through Rajinder
Narain, Agent for Appellants in Cr. App. 3 of 1947.

C. K. Daphtary, Advocate General, Bombay with
him G. N. Joshi, iostrucled by Ganpat Rai, Agent,
for' Respt.

M. C. Setalvad with him J. M. Thakore instructed
by Naunit Lal, Agent, for Appellant in Cr. App. 4
of 1947.

Farechand Asudomal, Advocate General Sind with
him Narain Andley instructed by Ranjit Singh Narula
Agent, for Respt.

Sri Alladi Krishnaswami Ayyar, Senior Advocate,
Federal Court with him K. Subramanyam & Alladi
Kuppuswami Iyer instructed by Naunit Lal, Agent,
for Appellants in Cr. App. No. 4 of 1946.

K. Rajah Iyer, Advocate General of Madras with
him D. Narasa Raju instructed by Ganpat Rai,
Agent, for Respt.

N. Rajagopala lyengar instructed by Naunit Lal
Agent for Appellants in Cr. Apps. Nos. 5 t09 0f 1946,
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K. Rajah Iyer with him D. Narasa Raju instructed
by Ganpat Rai, Agerit for Respt.

Sri Noshirwan P.~ Engineer Advocate General of
India with him G. N. Joshi, instructed by K. Y.
Bhandarkar, Agent, for Intervener.

JUDGMENT

SPENS, C. J.—This group of appeals all
arise out of proceedings initiated against the
various appellants for alleged offences con-
travening orders or regulations made under
the war emergency legislation. As certain
submission against such proceedings being
allowed to be continued were sought to be
established in all the cases and other sub-
missions with like purpose were advanced in
more than one case, it was thought conveni-
ent that all the appeals should be called on
and dealt with by this cout together. All
counsel agreed to this course. For purposes
of this judgment and to clarify the grounds
of the decision in each case, we shall deal at
length with the arguments submitted on be-
half of the appellants and record the deci-
sions of the court and the reasons therefor
in Criminal Appeal No. 1 of 1947. There-
after we shall apply the results of such deci-
sions to each of the other appeals.

Criminal Appeal No. 1 of 1947

This appeal arises out of the initiation of pro-
ceedings on the 19th February 1946 against
five accused before a special tribunal known
as the Second Lahore Tribunal, in respect
of certain acts of the accused alleged to have
been committed during the month of Novem-
ber 1944 in contravention of the provisions
of clauses 5and 8 of the Iron and Steel (Con-
trol of Distribution) Order, 1941. Such con-
traventions were alleged to constitute offen-
ces punishable under certain of the Defence
of India Rules, and in respect of them the
said Tribunal on the l14th October 1946, des-
pite previous lengthy arguments submitted
on behalf of the accused against the legal
existence of the Tribunal and of any juris-
diction in the matters, proceeded to frame
charges against the accused. The accused
aret—

1. Juggilal Kamlapat, Gas Plant Manu-
facturing Company, Limited, Rampur,
through Kailashpat Singhania, Kamla,
Tower, Cawnpore.

2. Juggilal Kamlapat (Rampur) Limited,
through Kailashpat Singhania, Kamla
Tower, Cawnpore.

3. Kailashpat Singhania, Kamla Tower
Cawnpore.
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4. B. B. Mathur, Bandi Bilas, Arya
Nagar, Cawnpore.

5. S.K. Seth, Manager, Juggilal Kamla-
pat Gas Plant Manufacturing Company
(Rampur) Limited, Kamla Tower, Cawnpore.
The first two accused both claim to be
foreign corporations being registered or
incorporated, in and according to the law of
the State of Rampur. At all material times
the second accused company was acting as
the managing agents of the first accused
company. The third accused was the Chair-
man and the fourth accused a Director of
both the accused companies, whilst the fifth
accused was the Manager of the first accused
company, The transactions in respect of
which the charges were ultimately framed
against the accused may be shortly described
as follows:—The first accused company was
duly authorised by licence to acquire in
Delhi during the months of July and August
1943 and consign to Rampur to be used in
specified manners certain iron and steel.
From these consignments, it was alleged that
some portion was then improperly moved to
Bombay and there in November 1943 some
25 tons was sold to unauthorised persons.
Such disposal of these 25 tons was alleged to
contravene the provisions of clauses 5Sand 8
of the Iron and Steel (Control of Distribu-
tion) Order, 1941, (hercinafter referred to
as < the Distribution Order ’). The Tribu-
nal framed charges against the accused on
the 14th October 1946 and thereupon the
appellants (being accused Nos. 1, 2 and 3)
filed an application in revision before the
High Court of Judicature at Bombay. This
application of the appellants was heard by
Stone, C. J , and Lokur, J., who on the_: 20t_h
December 1946 dismissed the apghcatlon in
revision and directed the proceedings before
the Tribunal to continue, but granted a
certificate under s. 205 (1) of the Govern=
ment of India Act, 1935, (hereafter referred
to as ¢ the Constitution Act ).

One of the points taken on behalf of the
appellants before the High Court at Bombay
and the first point taken on their behalf in
this Court was that the Distribution Order
was not and never had been 2 vaild Order.
The grounds for this submission canbe
summarised as follows :

The Distribution Order which was notified
in the official Gazette of 26th July 1941, was
purported to be made under powers conferred
by sub-rule (2) of Rule 81 of the Defence of
India Rules, which authorised “the Central
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Government > to provide by order for certain
matters including without doubt, contros of
the user and disposal of iron and steel. At
the time when the Distribution Order was
made the words ‘ or the Provincial Govern-
ment * had not been introduced into sub-rule
(2) of Rule 81. Rule 81 was itself made
under the rule making powers conferred by
8. 2 of the Defence of India Act, 1939, upon
“the Central Government ”’. The Defence of
India’ Act, 1939, was a Central Act to which
the provisions of the General Clauses Act
(X of 1897) applied. By Rule 3 (1) of the
Defence of India Rules it is provided that the
General Clauses Act, 1897, shall apply to the
interpretation of the Defence of India Rules
zAS it applies to the interpretation of a Central
Ct.

By the General Clauses Act (X of 1897) as
modified by the Government of India (Adap-
tation of Indian Laws) Order, 1937, it is pro-
vided that

‘(8ab) ‘Central Government’ shall—

(a) in relation to anything done or to be done
after the commencement of Part III of the Govern-
ment of India Act, mean the Federal Government.’

“‘(18a) ‘Federal Government® shall

(a) in relation to anything done or to be done
after the commencement of Part I1I of the Govern-
ment of India Act, 1935 but before the establishment
of the Federation, mean, as respects matters with
respect to which the Governor General is by and
under the provisions of the said Act for the time
being in force required to act in his discretion, the
Governor-General and as respects other matters, the
Governor-General in Council.””

Having regard to the application of these
provisions of the General Clauses Act (X of
1897) to the Defence of India Act, 1939, and
the rules made thereunder, it is clear that the
authority empowered to make orders under
r. 81 (2) and referred to therein as the Central
Government is in fact the Governor-General
in Council.

By virtue of Ss. 312,313 and 417 of the
Constitution Act, s. 40 (1) of the Old Govern-
ment of India Act, set out in the Ninth
Schedule to the Constitution Act, is in force
as one of the Transitional Provisions of the
Constitution Act. It has been strongly argued
before us that the Distribution Order doesnot
comply with the requirement of s. 40 (1). It
was conteaded that under s. 40 (1) it is impe-
rative that all orders and proceedings made by
the Governor-General in Council should fulfil
three requirements :

(1) thatthey should be made by the
Governor-General in Council.
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) i
(2) that they should be expressed to be
50 made, and i

- (3) that they should be signed by the

proper person therein mentioned.
It was submitted that the Governor-General
in Council isa legal entity created by and
deriving its existence and all its powers from
Statute, including the powers of making
orders, and that the statutory provisions
relating to the exercise of such powers must
be scrupulously and in every detail observed,
if the orders are to be legally valid. Only
therefore when all the three requirements
above set out are complied with, can the
order be held to be validly made.

Section 40 is as follows :—

40— Business of the Governor-General in Council
(1) All orders and other proccedings of the Gover-
nor-General in Council shall be expressed to be
made by the Governor-General in Council and shall
be signed by a Secretary to the Government of India
or otherwise as the Governor General in Council
may direct, and, when so signed, shall not be called
into question in any legal proceeding on the ground
that they were not duly made by the Governor-
General in Conncil.

(2) The Governor-General may make rules and

orders for the more convenient transaction of busi-
ness in his Executive Council, and, every order made
or act done, in accordance with such Rule and
orders, shall be treated as being the order or the act
of the Governor-General in Council.”
The Distribution Order on the face of it
purports to be made by “the Central Govern-
ment’. It has been signed by a Secretary to
the Government of India. It was therefore
argued that while the condition as to signa-
ture may have been fulfilled the conditior
about the order being expressed to be made
the Governor-General in Council has not
been complied with.

In support of this contention strong reliance
was placed on the wording of Ss. 17 and
59 of the Constitution Act. Counsel drew
attention to s. 175 of the Constitution Act
corresponding to s. 30 of the Government
of India Act of 1915, with reference to
orders passed by the Provincial Governors.
It was pointed out that the Old Section 30
has been construed to be imperative. It has
been held that a contract has to be made in
the name of the Provincial Government and
also signed by the authorised person. Reli-
ance was placed in this connection on Secre-
tary of State for India in Council v. Bhaga-
vandas Goverdhanadas (1), and the observa-

1. (1938) Bom, L.R. 19
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tions in particular at page 28. That case,
however, is not helpful because the. initial
correspondence, which was contended . to
contain the contract, was not carried on in
the name of the Secretary of State or with
his authority. At a later stage the Govern-
ment passed a resolution accepting the tran-
saction, but that was a one sided move. In
pursuance of that resolution when a contract
form was offered to the other party he refused
to accept the transaction. Therefore, at no
stage was an offer made in the name of the
Secretary of State and accepted by the other
party. Similarly, in Krishnaji Nilkant Pilkar
V. Secretary of State for India (2), the employee
was never employed in the name of the Secre-
tary of State. Counsel further relied strongly
on Maxwell on the Interpretation of Statutes
(9th Edition) at page 376 (last three lines),
where the imperative meaning of the word
ghall’ is stated in the following words :

“Where a company or public body is incorporated
or established by statule for special purposes only
and is altogether the creature of statute law, the
prescriptions for its acts and contracts are impera-
tive and essential to their validity.”

It must be noticed, however, that these
observations are in respect of a body or corpo-
ration created by Statute for certain purposes
only. It has also been held that in such cases
strict compliarce with the conditions must be
made. That is natural because the Act creat-
ingthe body is its sole charterand the latitude
of action is controlled by the words of the
charter. We are however, by no means satis-
fied that this criterion must be strictly applied
to an Act passed to establish the Government
of a Dominion or in this case India. From
Edwards v. The Attorney-General of Canada (3)
and British Coal Corporation v. The King (4)
it appears that no narrow comstruction such
as might be applicable to the affairs of an
English parish is to be applied to an Act
passed to ensure the peace, order and good
government of a British Colony. Still less, in
our opinion, should any such narrow cons-
truction be put upon any provisions of the
old or present Constitution Act of India.
Such Acts must be given a large and liberal
constructions. :

In further support of their contentions
numerous other casesin the reports of the
United Kingdom and of British India were
cited to us.on behalf of the appellants. We do

2. (19.7) Bom. L.R. 4t p. 807
3. (1930) A.C. 124 at p. 136
4, (1935) A,C. 500 at p. 518-519
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not propose to deal with such other cases on
other statutes in respect of other statutory
bodies. The general principles on which courts
have to decide such cases as this, wherea
statute requires that something shall be done
in a particular manner without expressly
declaring what shall be the consequences of
non-compliance, are in our judgment accura-
tely and conveniently set out in s. 3 “Impera=
tive or Directory’” on pages 372 to 374 of
Maxwell. It is to be noted that the question
whether the provision is affirmative or negative
has a material bearing. If it is in the affirma-
tive, it is a weaker case for reading the provi-
sions as mandatory Vita Food Products Inc. v;
Unus Shipping Company Ltd. (5). Further
according to this passage in Maxwell, we are
in our judgment entitled to consider certain
questions : —First, would the whole aim and
object of the Legislature in constituting the
Governor-General in Council and conferring
the far reaching powers which have by statute
been conferred on the Governor-General in
Council be plainly defeated if the provisions
of s, 40 (1) were not held to imply a prohibi-
tion to allow validity to orders of the Gover-
nor-General in Council expressed otherwise
than as provided in sub-section (1) of s. 40?
Secondly, would the construction contended
for by the appellants involve general incon-
venience and injustice to innocent persons
without promoting the real aim and object
of the Constitution Act? Thirdly, is the
construction suggested in conformity with
the whole scope and purpose of the Constitu-
tion Act? In our opinion the answer to the
first qustion, so far as this case is concern-
ed, is clearly in the megative. Itis to our
minds inconceivable that if such overriding,
if not vital, importance was intended by
Parliament to be put upon the manner and
form in which orders of the Governor-
General in Council were to be expressed
to be made, the provisions of s. 40 (l)
would not have been enacted originally
in the old Constitution Act and in the
Transitional Provisions of the Constitution
Act in more absolute and emphatic terms
and reinforced by clear enactments, as to the
complete invalidity of orders nor strictly
complying with the requirements of:si 40 (1).
As to the second question, no one can possi-
bly doubt the immense general inconve-
nience and injustice which would be caused
to inncent persons, if the appellant’s con-
struction of s. 40 (1) were held to be justi-
fied. As to the third, after the most careful

5. (1939) A.C. 277
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examination of the scope and purpose of the
Act, we cannot conclude that its scops and
purpose demand a construction giving a
mandatory rather thana directory effect to
these words in s. 40 (1). On this reasoning
we prefer to approach the question feeling
ourselves not compelled, so far as authorities
are concerned, to put either a mandatory
or directory construction on the provision in
question, but free to construe it. having re-
gard to the ordinary meaning to be put upon
the sub: section itself and the context in
which the provision is found. In the first
place, it must be noticed, dealing with sub-
section (1) of s. 40 alone, that the provi-
sion that all orders of the Governor General
in  Council are to be expressed to be
made by the Governor General in Coun-
cil does not define how orders are to
be made but only how they are to be
expressed. Lt appears to imply that the
process of making an order proceeds, or is
something different from, the expression of it.
It does not say that orders can only be made
by ¢being’’ or <if”’, expressed to be made
by the Governor General in Council. Secondly,
it must be noticed that these provisions
are not confined to orders only. They also
include ‘proceedings’. In the case of ‘pro-
ceedings’ it is still more clearly a method of
recording proceedings which have already
taken place if they are to be valid. Thirdly,
there is the addition of the provision relating
to the signature by a Secretary to the Govern-
ment of India or other persons indicated,
which clearly indicates that it is a provision
as to the manner in which a previously made
order should be embodied in publishable
form. Lastly, there is the result indicated
in the last words of the sub section, that if
the previous directions, either both the direc-
tion as to the expressing of orders and procee-
dings and that as to signature or the latter
as to signature omly (whichever be the
true construction) are complied with, the
orders and proceedings shall not be called
into question in a court of law on one ground
only. All these points in the sub-section
itself indicate that it is not a sub-seetion
prescribing a manner and form in which
orders of the Goyernor General must be made
to be valid. It may be that there are two
possible constructions of the sub section.
Either the whole is to be read together as
one provision prescribing the manner in which
orders and proceedings of the Governor-
General in Council are to be expressed and
signed, for the limited purpose of preventing
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them being calléd in question in courts of
law as, not duly made by the Governor-
General in Council, or the directions as to
manner of expression are separate from those
as to the signature and it is the signature only
of the appropriate person which gives the
necessary protection against investigation in
court of law. Clearly, if -the first construction
be the right one, the purpose of the sub-
section is a very limited one and does not go
near to forming any sound basis for the sub-
missions of of the appellants. They have to
rely on the second and maintain that the
provision as to the expression is completely
separate and mandatory by itself, though
unfortunately coupled with provisions as to
signature which clearly are inserted for very
limited purposes. In our judgment it is mot
necessary to decide which is the true con-
struction of the sub-section, for, if we accept
the view put forward by the appellants that
the provision as to the method of expression
of orders of the Governor-General should be
read as a separate provision, we cannot read
it, placed as it is in close juxtaposition with
the provision as to signature and its limited
purpose, as a separate imperative provison as
to the only valid method in which orders can
be made, nor give it in its context any force
beyond that of a directory provision as to
how orders and proceedings already made
should be expressed.

That this is the right view is in our judg-
ment strongly reinforced by a consideration
of sub-section (2) of the same section which
is clearly not a mandatory provision. In such
context it would be surprising to find one
independent mandatory provision.

For all these re.sonsin our judgment the
provision cannot be held to be mandatory and
given the construction and effect claimed by
the appellants.

We would further add this, that in any
event we are prepared to hold that s. 40 (1)
has in substance been complied with, It is
the Distribution Order that has in this case
to be construed, to determine whether it
adequately complies with the provisions of
5. 40 (1). By virtue of the provisions of sub-
section (2) of the Defence of India Act, 1939,
and of Rule 81 and of the application thereto
of the General Clauses Act (X of 1897), the
expression. Central Government in the Dis-
tribution Order has to be construed as the
equivalent of the Governor-General in Coun-
cil, In the circumstances there is no sub-
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stantial difference in such 'an order, which
has to be construed in the Courts of . British
India, in accordance with the General
Clauses Act (X of 1897), whether the phrase
Governor General in Council in used or the
phrase the Central Government. The latter
phrase has to be construed as meaning the
former.

In our judgment there is therefore no force
in this first contention urged on behalf of the
appellants.

Some attempt was then made on behalf of
the appellants to suggest that on some evi-
dence tendered to the Tribunal by the crown
before the charges were framed, it might be
deduced that the Distribution Order was
made and approved by one Member of the
council only and not by the Governor-
General in council at all and might therefore
be invalid. In this connection reference was
made to the Rules of Business made under
the powers conferred on the Governor-
General by sub-section (2) of s. 40 which
purported to authorise such action by one
Member of the council, and it was suggested
that any such delegation of authority to one
Member only was uliravires. It was sub-
mitted that the only Rules of Business which
were authorised by the sub-section were rules
in respect of business actually transacted by
Members of the Council when in council

assembled, emphasis being laid on the
expression ‘‘business in his  Executive
Council ”. and it was contended that no

order could be made except at a meeting of
the council. In our judgment there is no
substance in this point. We are of opinion
that in sub-sec. (2) the phrase * business in
his Executive Council” really means
business of the Governor: General in Council,
and that the sub-section gives authority for
rules of business to be made for the more
‘convenient transaction of such business. In
the circumstances it is unnecessary for the
court to consider the alleged evidence on
the point.

The appellants then proceeded to make
a vigorous challenge to the continued
existence of the Tribunal at various material
dates. For this purpose it is desirable to
consider the history and Constitution and
jurisdiction of the Second Lahore Tribunal
before whom the proceedings against the
appellants were initiated. By the Criminal
Law Amendment Ordinance, 1943, (XXX of
1943), promulgated on the 11th September
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1943, two Special Tribunals, one to sit a.t
Calcuita and one at Lahore, were constituted
to try certain cases allotted to them respec-
tively. The names of the accused and the
offences in respect of which charges might be
preferred were indicated in the Schedules.
From time to time this Ordinance XXIX of
1943 was amended by other Ordinances, in
particular by Ordinance XVI of 1944, by
which a third Special Tribunal at Lucknow
was constituted, by Ordinance LI1 of 1944 by
which two more were constituted including
the Second Tribunal at Lahore, by Ordinance
XII of 1945 by which it was provided that
the Central Government might from time to
time by notification in official Gazette allot
cases for trial to each Special Tribunal, and by
Ordinance XXII of 1945 by which the Tribu-
nals were invested with jurisdiction to try
offences committed under the Defence of India
Rules. By virtue of the provisions of the
original Ordinance, as so amended from time
to time, the Second Lahore Tribunal was thus
constituted and given jurisdiction to try cases
including such offences so allotted to it by
notification in the official Gazette. By a
notification in the Gazette of the 21st Novem-
ber 1945, the Central Government purported
to allot for trial to the Second Lahore Tribu-
nal at Lahore the case to which this appeal
refers.

Ordinance I of 1946, promulgated on the
5th January 1946, repealed a number of Ordi-
nances, including Ordinance LII of 1944,
which was the Ordinance amending the
original Ordinance XXIX of 1943 so as to
authorise, as stated, the constitution of the
Second Special Tribunal at Lahore. A sub-
mission, somewhat tentatively advanced, that
after the repeal of Ordinance LII of 1944 the
Second Lahore Tribunal ceased to exist,
could not be maintained and was not persisted
in having regard to the saving provisions in
clause 3 of Ordinance I of 1946 itself and
s. 6A of the General Clauses Act (X of 1897).
Thereafter the attack was developed on more
general lines.,

These Ordinances were made under the
powers conferred on the Governor-General
by s. 72 of the ninth Schedule to the Consti-
tution Act, as amended by the India and
Burma (Emergency Provisions) Act, 1940 (3
& 4 Geo. 6, Ch. 33). Under the said 5. 72 as
it origiinally stood, Ordinances were limited
to an effective life of six months only from
the date of promulgation. Sub-secion (3) of
s. 1 one of the said Act, however provided
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that in respect of Ordinances made under
8, 72 during the period specified in s. 3 of the
Act, s. 72 should have cffect as if the words
“for the space of not more than six months
from its promulgation’ were omitted. The
period specified in s. 3 of the Act is “the
period beginning with the date of the passing
of this Act and ending with such date as His
Majesty may by Order in Council déclare to
be the end of the emergency which was the
occasion of the passing of this Act.”” The
date of the passing of this Act was the 27th
June 1940, and the emergency was notified to
have come to an end on the Ist April 1946.

It was contended on behalf of the appel-
lants that the true construction to be given to
s. 72 as so amended was in effect to substitute
in s. 72 in respect of the duration of an
Ordinance, the period specified in s. 3 of the
Act for the original six months’ period and
that accordingly on the expiration of that
period, viz: on the lst April 1946, Ordi-
nances made after the passing of the Act
automatically came to an end. It wasnot
made very clear how one could arrive at such
a construction. It appeared to be based on
the suggestion that the power to promulgate
an Ordinance under s. 72 was by the section
confined to the existence of an emergency,
cf. the words in the sub-section ‘in cases
of emergency”, and that the Act was intitl-
ed an Act to make emergency provision with
respect to the Government of India and
Burma and defined the period of emergency.
Unless therefore the construction contended
for by the appellants was accepted no period
would be provided for the continuance of
these Ordinances, and—that could not have
been the intention of the legislature, as the
ordinance-making power of the Governor-
General was recognised as temporary only.
In our opinion, the emergency on the happen-
ing of which an Ordinance can be promulga-
ted is separate and distinct from and must
not be confused with the emergency which
occasioned the passing of the Act and the
clear effect of the words of the Act on s. 72
is that Ordinances promulgated under that
sub-section during the period specified in 5. 3
of the Act are subject to no time limit as
regards their existence and validity, unless
imposed by the Ordinances themselves, or
.other amending or repealing legislation,
whether by Ordinance or otherwise. In our
judgment, it is clear that the Second Lahore
Tribunal did not cease to exist or to have
jurisdiction in the case under appeal by reason

GAS PLANT MANUFACTURINC CO. LTD, ¥, EMPEROR

‘91
of the expiration on the Ist April, 1946, of
the period specified in s. 3 of the Act in
question.

On the other hand, it must be remembered
that the constitution and jurisdiction vested
in the Second Special Tribunal at Lahore
and the subject matters of the Distribution
Order were prima facie matters which would
come within List il—Provincial Legislative
List in the Seventh Schedule and in parti-
cular within items Nos. 1, 2, 29 and 37 and
that the power of making Ordinances pro-
mulgated under s. 72 (whether within the
period specified in s. 3 of the said Act of 1940
or not) is subject to the like restrictions as
the powers of the Indian Legislature to make
laws. Under the transitional provisions
in Part XIII of the Constitution Act and
s. 316 thereof in particular, the Indian Legis-
lature was given the powers of legislation
conferred on the Federal Legislature by the
provisions for the time being in force
of the Constitution Act. Having regard to
the relevant provisions relating to the exeg-
cise of Legislative powers by the Federal
Legislature and the Provincial Legislatures
respectively, the Indian Legislature, apart
from the provisions of s. 102, has no powers
to legislate on matters comprised in the
Provincial Legislative List. By virtue how-
ever of s. 102, if the Governor General has
in his discretion issued a Proclamation of
Emergency as therein defined, power was
given to the Federal Legislature and there-
fore to the Indian Legislature to make laws
for a Province or any part thereof with res=
pect to any of the matters enumerated in
the Provincial Legislative List. Such a Pro-
clamation of Emergency was made on the
3rd September, 1939. Itis by virtue of these
provisions and the making of this Proclama-
tion of Emergency that mot only was the
Indian Legislature authorised to emact the
Defence of India Act, 1939, with wide powers
to make rules and orders extending in
innumerable cases to matters comprised in
the Provincial Legislative List, but the
Governor-General also was able by Ordinan-
ces issued by him under s. 72 to legislate in
respect of matters comprised in the Provin-
cial Legislative List.

By sub-section (3) of s. 102, a Proclama-
tion of Emergency may be revoked by a sub-
sequent Proclamation. The Proclamation of
Emergency of the 3rd September, 1939, was
in fact revoked by a Proclamation of the lst
Aopril 1946.
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. Sub section-(4) of s. 102 is as follows:i—

“A law made by the Federal Legislature which
that Legislature would not but for the issue of a
Proclamation of Emergency have been competent to
make shall cease to hayve effect on the expiration of
a period of six months after the Proclamation has
ceased to operate, except as respects things done or
omitted to be done before the expiration of the said
period.”

Section 5 of the India (Central Government
and Legislature) Act, 1946, (9 & 10 Geo : 6.
Ch. 39) which came into force on the 26th
March, 1946, provided as follows: —

“Duration of Laws passed by virtue of a Proclama-
tion of Emergency:— A law made by the Indian
Legislature whether before or after the passing of
this Act, during the continuance in force of the
Proclamation of Emergency being a law which that
Legislature would not, but for the issue of such a
Proclamation, have been competent to make, shall
not cease to have effect as required by sub-section
(4) of section one hundred and two of the Govern-
ment of India Act, 1935, except to the extent to
which the said Legislature would not but for the
issue of that Proclamation, have been competent to
make it, and accordingly, in the said sub-section (4)
for the words “shall cease to have effect’” there
shall be substituted the words ¢‘shall to the extent
of the incompetency, cease to have effect.””

So far therefore as the constitution and
jurisdiction of the Second Lahore Tribunal
in respect of the alleged offences by the
appellants against the provisions of the Dis-
tribution Order is concerned, it may well be
that they might have come to an end on the
3oth September. 1946, had not an Act of the
Bombay Legislature (No. XXI of 1946) been
passed and published on the 3oth September,
1946 having been assented to by the Gover-
nor-General on the 28th September 1946, This
Act provided that the Tribunal (meaning the

‘Special Tribunal know as the Second Spe- -

cial Tribunal at Lahore) should have juris-
diction to try the cases specified in the
Schedule of the Act as if it had been consti-
tuted by an Act of the Provincial Legisla-
ture. In the Schedule were included two
cases, namely, this case which this appeal
is concerned and the case against the appel-
lants with which the next appeal is concer-
ned. There were consequential provisions
in the Act, giving the Tribunal all the
powers which it had under the Ordinances
and giving effect to all prior proceedings.

It was not contended that if in fact the
Tribunal was still in existence when this
Bombay Act became law, the Act would not
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authorise its continued existence and juris-
diction in the case under appeal. It was
submitted that if its existence or jurisdic-
tion had already ceased, the. Act would not
be effective to revive it or reinvest it with
jurisdiction. As in our opinion the Tribunal
had not ceased to exist or been deprived, of
jurisdiction at any time prior to the 30th
September, 1946, we have no doubt that the
Act was effective to continue its existence
and jurisdiction as a Provincial Tribunal
after the 30th September, 1946.

It must however be noted that the offences
with which the Tribunal is thus authorised
to continue to deal by the Act are still the
same offences, namely, under Rule 81 (4) of
the Defence of India Rules read with clauses
5 and 8 of the Distribution Order. The
appellants contend that the trial of such a
case cannot be continued after the 30th
September, 1946. The Distribution Order
was made under sub-rule (2) of Rule 8! of
the Rules made under the Defence of India
Act, 1939. The Defence of India Act itself
was enacted pursuant to the powers confer-
red by s. 102 of the Constitution Act after
the Proclamation of Emergency of the 3rd
September 1939. It deals, as mentioned earlier,
with a number of subjects comprised in
the Provincial Legislative List as well as sub-
Jects comprised” in the Federal Legislative
List. By sub-section (4) of s. 1 it was pro-
vided that the Act should be in force during
the continuance of the present war and for
a period of six months thereafter. By Ordin-
ance X of 1946 promulgated on the 5th
February 1946 it was declared that for the
purposes of any provision made after the 2nd
September 1939 in any enactment the pre-
sent war should be deemed to continue and
to end on the day on which the Proclamation
of Emergency made on the 3rd September
1939 under s. 102 of the Constitution Act
is revoked. As previously stated  that Pro-
clamation was revoked on the 1st April -
1946. The Defence of India Act therefore
expired on the 30th September 1946 and with
it all rules and orders made thereunder, like-
wise all offences, proceedings and prosecu-
tions thereunder, unless authority is to be
found to save them in some provision in the
Act itself or elsewhere.

But Ordinance XII of 1946 promulgated on
the 30th March 1946 sub-section (4) of s.1’
of the Defence of India Act, 1939, was amen-
ded by the addition of the following saving
provisions ;—
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“‘but its expiry under the operationof this sub-
section shall not affect—

(a) the previous operation of, or anything duly
done or suffered under, this Act or any rule made
thereunder or any order made under any such rile
or

(b) any right, privilege, obligation or liability
acquired, accured or incurred under this Act or any
rule made thereunder or any order made under any
of such rule or

(¢) any penalty, forfeiture or punishment incur-
red in respect of any contravention of any rule made
under this Act or any order made under any such
rule, or

(d) any investigation, legal proceeding or re-

medy in respect of any such right, privilege, obliga-
tion, liability, penalty, forfciture or punishment as
aforesaid ; and any such investigation, legal pro-
ceeding or remedy may be instituted, continued or
enforced, and any such penalty, forfeiture or
punishment may be imposed as if this Act had not
expired.”’
The express insertion of these saving clauses
was no doubt due to a belated realisa-
tion that the provisions of s. 6 of the Gene-
ral Clauses Act (X of of 1897) apply only to
repealed statutes and not to expiring statu-
tes, and that the general rule in regard to
the expiration of a temporary statute is
that “‘unless it contains some special provi-
sion to the contrary, after a temporary Act
has expired, no proceedings can be taken
upon it and it ceases to have any further
effect. Therefore offences committed against
temporary Act must be prosecuted and pun-
ished before the Act expires and as soon
as the Act expires any proceedings which
are being taken against a person will ipso
facto teminate”. Craies on Statute Law,
p. 347 (4th Edition).

Prima facie the amendment to sub-section
(4) of s. 1 of the Defence of India Act made
by Ordinance X!l of 1946 would clearly save
prosecutious against breaches of orders for
acts or omissions committed prior to the ex-
piration of the Act, save for one matter.
The Defence of India Act in so far as it
dealt with provincial subjects is itself sub-
ject to the provision of s. 102 of the Consti-
tution Act as amended by s. 5 of the India
(Central Government and Legislatures) Act,
1946, The effect of sub-section (4) of s. 102
as so amended is that any provision of the
Defence of india Act purporting to deal with
Provincial subjects has to cease to have
effect on the 30th September 1946 except to
the extent to which any saving provision
can be found in sub-section (4) itself. That
sub-section does in fact provide that what
may be called the incompetent provisions of
such an Act as the Defence of India Act,
shall ““cease to have effect” on the 30th Sep-
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tember 1946, “‘except as respects things done
or omitted to be done’” before that date. The
ultimate question therefore is whéther these
words do authorise a continution of the
prosecution in this case. On behalf of the
appellants it was argued that the scope of
these words was only to protect or indem-
nity officials in respect of acts or omissions
on their part. It is difficult to see why they
should be given such a restricted meaning
in any event. But any doubts which the
court might have felt in the matter are for-
tunately dispelled as a result of the conside-
ration of reports of a recent case in England
of a very similar nature under the English
Emergency Powers (Defence) Act, 1939. The
case is Vicks v. Director of Public Prosecu-
tions [7]. At present this court has only
received the reports published in 62 T. L. R.
674 (Court of Criminal Apppeal) and 63
T.L.R. 6 (House of Lords). The decision is
not binding on this court but of course must
be considered by us with deep respect, parti-
cularly having regard to the fact that the
Lord Chief Justice and four Judges in the
court of Criminal Appeal and Viscount
Simon and six others of their Lordships all
came to the same conclusion. The relevant
facts of the case as reported in the House of
Lords were as follows:—

““The offences charged against the appellant were
committed between April, 1943, and January, 1944.
and were offences against regulation 2A of the De-
fence (General) Regulations, 1939, made under the
Emergency Powers (Defence) Act, 1939. The Act
and the regulations expired on February 24, 1946.
The appellant was arrested on March 31, 1946, and
convicted on May 28, 1946. He contended that a
prosecution could not validly be launched against
him after the regulation on which it was based had
expired.

Regulation 2A provided:—*‘(1) If, with intent to
assist the enemy, any person does any act which is
likely to assist the ememy . ... then ....he shall
be guilty of an offence against this regulation and
shall, on conviction or indictment, be liable to penal
servitude for life.””

In his speech Viscount
follows ;— .

““The question raised by the appeal, therefore, is
simply this: Is a man cutitled to be acquitted when
he is proved to have broken a defence regulation at
a time when that regulation was in operation be-
cause his trial and conviction take place after the
regulation has expired ? As was pointed out in the
course of the argument, to which we have closely
listened, very strange results would follow if that
were so. Supposing the case were one in which a
man broke the regulation a week or two before it
expired, then, on the argument of the appellant, as
those appearing for him have quite frankly admitted,
he could never be punished, uniess indeed, that trial

7. 62 T.L.R.674 & 63 T.L.R. §

Simon stated as
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was carrled to the point of® conviction before the
regulation itself explred. One could put a more
extreme case: the authorities may have been so
prompt as to start the posecution before the regu-
lation had expired, but if the trial were not over,
then at the very moment when the regulation ex-
pired, the trial would necessarily cease and the man
would go free. In so far as one is entitled to com-
sider the reasonableness of the contentions put for-
ward by the appellant, obviously those results
would be far from reasonable. But the question is
not, or at any rate not mainly, whether such a re-
suit would be reasonable, or such as one should
expect; the question is a pure question of the inter-
pretation of sub-section (3) of s, 11 of thc Emszr-
gency Powers (Defence) Act, 1939. I need not read
it, because we have gone through it, with the help
of counsel, very carefully,

It is pointed out that the Interpretation Act, 1889,
does not apply to the case of a statute, or a regula-
tion which has the power of a statue, when it expires
by effluxion of time. The section in the Interpreta-
tion Act is addressed to Acts which have been
repealed, and not to Acts which expire owing to
their purely temporary validity. It is, I apprehend,
with this distinction in mind, which is quite well
known, and certainly quite well known to the autho-
rities who frame statutes, that the dranghtsman
inserted the words used in section 11. Section 11
begins with the words ‘‘Subject to the provisions of
this section”, and those introductory words are
enough to warn anybody that the provision which is
following immediately is not absolute, but is going
to be qualified in some way by what follows. It is
therefore not the case that, at the date chosen, the
Act expires in every sense ; there is a qualification.
Without discussing whether the intermediate words
are qualifications, sub-section (3), in my opinion, is
quite plainly a qualification. It begins with the
phrase, ‘‘The expiry of this Act’’—A noun which
corresponds with the verb ‘‘expire>>—¢‘The expiry of
this Act shall not affect the operation thereof as
respects things previously done or omitted to be
done”. Counsel for the appellant have therefore
been driven to argue ingeniously, but to admit can-
didly, that the contention which they are putting
forward is that the phrase ‘‘things previously done”
does not cover offences previously committed. I
think that view cannot be correct. Itis clear that
Parliament did not intend sub-section (3) to expire
with the rest of the Act, and that its presence in
the statute is a provision which preserves the right
to prosecute after the date of expiry. This destroys
the validity of the appellant’s argument altogether.

The Court of Criminal Appeal, after a most care-
ful exammination of the whole matter, came to this
conclusion—I am quoting the words of the Lord
Chief Justice (62, The Times L. R. 676, at p. 677):
““In our opinion, giving the words of the sub-section
their natural meaning, there is neither doubt nor
ambiguity and the result would appear to be both
just and reasonable®’. I think that your Lordships
unanimously agree with the conclusion of the Court
of Criminal Appeal, and I therefore move the House
that this appeal be dismissed.’

There can be no difference between the
provision in s. 11 (3) of the English Act and
that in s. 102 (4). as amended, of the Consti-
tution Act.

In our judgment none of the grounds of
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appeal on behalf of the appellants in this case
succeed and the appeal is dismissed.

We should add that counsel for the apppel-
lants asked leave to argue that some of the
charges as framed went beyond the jurisdic-
tion vested in the Tribunal. Having regard
to the early stage at which the appellants
have thought fit to have recourse to the High
Court and this court, we refused leave. It is
not convenient that such a matter should be
debated before us before the Tribunal have
been given a chance to consider it. But in
refusing leave this court must not be thought
to have formed or expressed any view on the
point.

Criminal Appeal No. 11 of 1947.

In this appeal the accused and the appel-
lants are the same as in Criminal Appeal
No. I of 1947. The offences of which the
appellants accused were allotted in the same
manner and at the same time as the offences
in Criminal Appeal No. I of 1947 to the
Second Special Tribunal at Lahore to be
dealt with by that Tribunal.

The complaint was lodged on the same
date as that in Criminal Appeal No. 1 and
arose out of the same transactions. It was
based on alleged infringements by the
accused of clause 2 of Iron and steel (Move-
ment by Rail) Order, 1942, in that the appe-
lants and the two accused, who have not
appealed between the Ist and 18th August
1943 and during September and October 1943
offered for transport by rail to the railway
authorities at Rambur and at Moradabad
railway stations certain consignments of the
iron and steel, acquired by the accused as
set out in the judgment in Criminal Appeal
No. I, without a valid permit and without
a valid priority certificate and procured the
movement of these commodities by rail to
Wadi Bundar, Bombay, thus rendering them-
selves liable to punishment under Rule 81 (4)
of the Defence of India Rules.

The Iron and Steel (Movement by rail)
Order, 1942 (hereafter referred to as ‘the
Movement Order’) was comprised in Govern-
ment Notification No. 914 of the 17th Septem-
ber 1942, which was published in the
Government Gazette of the 26th Sep-
tember 1942. It was made under the powers
conferred by sub rule (2) of Rule 81 of the
Defence of India Rules. It was expressed
to be an order made by ““the Central Govern-
ment””> While, however, the Distribution
Order dealt with matters within the provin-
cial Legislative List in the Seventh Sche-
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dule to the Constitution Act, the Movenient
Order dealt with matters within the Federal
Legislative List® being in particular matters
within items 20 and 42 in List I in the
Seventh Schedule. Subsequently to the
lodging of the complaint, the proceed-
ings against the accused before the
Tribunal progressed in the same way as in
Criminal Appeal No 1. In these proceed-
ings also, as soon as the charges were framed
the appellants applied to the High Court of
Bombay in revision and the High Court
dealt with both appeals together and gave a
certificate under s. 205 (1) in this case also.
The High Court set aside a charge of an
offence alleged to have taken place at Ram-
pur station in Rampur State as being out-
side the sphere of legislation of the Indian
Legislature and consequently of the Gover-
nor General in council and of the ordinance-
making powers of the Governor-General.
There was no appeal on this point.

On the appeal to this Court the same
points were submitted and argued as in Cri-
minal Appeal No. I of 1947 save that inas-
much as the Movement Order and the
Defence of India Rules in this case dealt
with Federal subjects only, the question of
the effect of the saving provisions under
s. 102 (4) did not arise and the only point on
saving provisions which had to be consider-
ed was the sufficiency (which was not really
contested) of the provisions inserted into
sub-section (4) of s. 1 of the Defence of India
Act, 1939, by Ordinance XII of 1946, to
authorise the continuation after the 30th
September 1946 of the proceedings before
the Tribunal in this case.

In regard to all the points raised on behalf
of the appellants in this case, our conclusions
in Criminal Appeal No. I of 1947 above
apply. This appeal also fails and is dismissed.

Criminal Appeal No III of 1947.

In this case the appellant No 1 Motiram
Narayan Desai is the proprietor of the firm
of Rao Bahadur Anant Shivaji Desai Topi-
walla and the appellants 2, 3 and 5 are em-
ployees of the firm. The appellants were ar-
rested by an inspector of the Anti-Corruption
Branch of the Bombay C.I.D. on various dates
in June 1946 for an alleged contravention of
clause 12 (1) of the Cotton Cloth and yarn
(Control) Order, 1945, read with the Govern-
ment of India, Department of Industries and
Civil Supplies Notification No. TC (12) 22,
dated the 14th October 1944. The order
purported to be made by‘‘the Central Govern-
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ment”’ exercising the powers conferred by
sub.rule (2) of Rule 81 of the Pefence for
India Rules. A complaint was made on the
27th August 1946 before the Presidency
Magistrate, 6th Additional Court, Bombay,
in which the facts alleged were that the
appellants had sold or abetted the sale of 31
yards of velveteen, imported cloth, at the
rate of Rs. 20 per yard againt its landed cost
of Rs. 3—15—5 and had thus committed an
offence as regards appellant No. I punishable
under Rule 81 (41, and as regards the rest of
the appellants under Rule 81 (4) read with
Rule 121 of the Defence of India Rules.
Evidence was taken and on the 18th Septem-
ber 1946 charges were framed. The case
was adjourned to the 2nd October 1946, on
which date the appellants raised objections
against the continuance of the trial apnd
upon this objection the Presidency Magis-
trate referred the matter to the Bombay High
Court for opinion under s. 432 of the Crimi-
nal Procedure Code. The High Court sent
an answer to the reference following their
judgment in Criminal Appeals Nos. 1 and 1I
above and directed that the trial should con-
tinue. A certificate under s. 205 was how-
ever granted suo motu by the High Court.

All the arguments which were advanced
in Criminal Appeal No. I of 1947, except
those as to the existence and jurisdiction of
the Tribunal, were also submitted as appli-
cable in this case.

Our judgment on the relevant points in
Criminal Appeal No. | of 1947 governs this
case. This appeal fails and is dismissed.

Criminal Appeal No. IV of 1947.

This is an appeal from an order of the
Chief Court of Sind.

Appellants Nos. 1 to 6 are partners and
appellants 7 to 11 employees of the firm of
Ganesh Khopra Mills, Karachi. The pro-
ceedings started on a complaint presented
against the accused by the police on the
2nd September 1946 in the court of the
Additional District Magistrate, Karachi. It
was alleged that between the months of
December 1943 and September 1944 the
accused persons conspired to sell raw cocoa-
nut oil, cocogold and empty tins for profit in
excess of the profits allowed under the
Hoarding and Profiteering Prevention Ordi-
nance (No. XXXV of 1943), and profiteered
in these commodities, thus contravening s. 6
of that Ordinance and thereby committing
an offence punishable under s. 13 thereof.
Before the commencement of any formal
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proceedings the accused &n the 17th October
1946 filed applications before the Additional
District Magistrate, praying that as the Ordi-
nance in question was made and promulgated
under s. 72 of the Ninth Schedule of the
Constitution Act, it was a temporary statute
and therefore expired on the 30th September
1946, and the prosecution against them could
not be continued.

The Magistrate by his order dated the 14th
November 1946 rejected these applications
and on the 22nd November 1946 the accused
filed an application in revision to the Chief
Court of Sind. The application was heard
by Davis C.J. and O’sullivan J. who by order
dated 9th January 1947 dismissed the appli-
cation and directed the trial to continue, but
granted a certificate under s. 205 (1.

Ordinance XXXIV of 1943 was promulga-
ted under the powers conferred upon the
Governor General under s. 72 as amended by
the India and Burma (Emergency Provisions)
Act, 1940. Tt deals with goods and offences
which, but for the provisions of s. 102 of the
‘Constitution Act, would be matters for pro-
vincial legislation. The only point, there-
fore, which counsel for the appellants attemp-
ted to submit on this appeal was that
raised in Criminal Appeal No. I of 1947 as to
the true construction and effect of the saving
provision in sub-section (4) of s. 102 of the
Constitution Act as amended by s. 5 of the
India (Central Government and Legislature)
Act, 1946.

Our decision on this point in Criminal
Appeal No. 1 of 1947 disposes of this appeal.
The appeal fails and is dismissed.

Criminal Appeal No. IV of 1946.

The appellants are the managing agents
of Sree Meenakshi Mills Ltd., Madura, and
in the course of business used to hand
out yarn manufactured by the mills to wea-
vers outside the mill premises for conversion
into cloth and upon conversion took posses-
sion of the cloth for their own purpose
after paying wages to the weavers for the
labour involved.

On the 7th February 1946 the Provincial
Textile Commissioner, Madras, purporting
to act under clause 18-B (1) (b) of the Cotton
and Yarn (Control) Order, 1945, issued direc-
tions to the accused persons prohibiting
them from issuing yarn except to certain
persons to be specified. The order is alleged
to have been received by the appellants on
the 13th February 1946. The Provincial
Textile Commissioner, Madras, specified the
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authorised persons on the 20th February
1946. In the meantime on the 14th Februa-
ary 1946 the appellants had issued yarn to
certain persons, as is alleged, other than
those specified in the communication refer-
red to. Certain proceedings are alleged to
have taken place concerning the seizure of
certain yarn with which this Court is not in
any way concerned. On the 27th July 1946
the textile Control officer of Madura, filed a
complaint before the Additional District
Magistrate, Madura, against the appellants
for their alleged contravention of the Order
dated the 7(n February of the Textile Com-
missioner concerning the issue of yarn.

On the 16th October 1946 the appellants
applied to the High Court at Madras under

®ss. 439 and 561 A of the Criminal Procee-
dure Code to quash the proccedings before
the Additional District Magistrate, Madura.

The application ‘with other similar appli-
cations) was heard by Happell and Shahab-
ud-Din JJ. who by order dated the 19th
November 1946 dismissed all the applications
but granted a certificate under s. 205 (1) of
the Constitution Act.

Shortly after the opening of Criminal Ap-
peal No 1. above and when Mr. Setalvad had
indicated his point on the construction of
s. 40 (1) in the Ninth Schedule to the Cons-
titution Act, Sir Alladi Krishnaswami Iyer
on behalf of the appellants in this case asked,
and was given, leave to amend his grounds
of appeal by adding a similar ground in this
case.

In all respects therefore the submissions
advanced on behalf of these appellants were
similar to those advanced on behalf of the
appellants in Criminal Appeal No. 1 of 1947.
Our judgment in that appsal governs this
case. This appeal fails and is dismissed.

The material facts in the remaining ap-

peals are as follows:—
Criminal Appeal No. V of 1946.

Accused Venkataraman Chettiar, a mer-
chant at Salem, is alleged to have sold sugar
at a price above the price fixed by an order
dated the 25th March 1946 of the Collector
of Salem purporting to act under the powers
conferred on the Provincial Government by
Rule 81 (2) of the Defence of India Rules.
The offence is punishable under rule 81 (4)
of the Defence of India Rules. i

The offence is alleged to have been com-
mitted on the 18th July 1946 and the comp-
laint was filed by the authoritities on the 8th



1947 M W N Cr

September 1946 in the court of Additional
First Class Magistrate, Salem. No formal
proceedings took place in the court before
the appellant filed in the High Court an ap-
plication under ss. 439 and 561A, Criminal
Proceedure Code, praying for the quashing
of the proceedings.

Criminal Appeal No. VI of 1946

Srinivasan and Annamalai, merchants at
Salem, are alleged to have sold sugar at rates
above the control rates being abetted there-
in by Narayanaswami Chettiar, their shop
assistant, on the 18th July 1946. Srinivasan
and Annamalai are also accused of having
failed to issue a proper receipt for the price
charged.

The complaint was filed by the authorities
on the 8th September, 1946 in the court of
Additional First Class Magistrate, Salem,
The offence alleged is the contravention of a
notification issued on the 25th March 1946
by the District Collector, Salem, under Rule
81 (2) of the Defence of India Rules, an
offence punishable under Rule 81(4) of the
said Rules. No formal proceedings took
place in that court before the appellants
filed in the High Court an application under
ss. 439 and 561A, Criminal Procedure Code,
praying for the quashing of the proceedings.

Criminal Appeal No. VII of 1946

Appellants Ramakrishnan, Ramalingam,
Nagappa Chetti and Peran Chetty are the
accused, of whom Ramakrishnan, accused
No. 2 is the shop assistant, and Nagappa
Chetti and Peran Chetty, accused Nos. 3 and
4, are-the owners of the shop where the
offence is alleged to have been committed.
It is alleged that accused No. 1 committed
and accused No. 2 abetted an offence against
the Hoarding and Profiteering Prevention
Ordinance (No. XXXV of 1943) in that they
contravened the provisions of s. 10;1) (¢) and
s. 413) of the said Ordinance, in the matter
of Petromax Light on the 18th July 1946,
and became liable to punishment under
s. 13(21 and s. 13(1) of the Ordinance. It is
further alleged that they failed to issue a
proper receipt for the price charged and
thereby rendered themselves liable to punish-
ment under Rule 81 (4) of the Defence of
India Rules.

The complaint was filed by the authorities
on the 12th September 1946 in the court of

. the Additional First Class Magistrate, Salem.
No formal proceedings took place in that
court before the appellants field an applica-
tion in the High Court under ss. 439 and
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561 A, Criminal Procedure Code, praying for
the quashing of the proceedings.
Criminal Appeal No. VIII of 1946.

Appellant Rangaraju Naidu, an agent of
the Burmah Shell Oil Company and a whole-
sale dealer in kerosine oil at Salem, is alleged
to have failed to write up the stock book
from the 5th July 1946 to the 10th July 1946
and thereby to have committed an offence
punishable under Rule 81 (4) of the Defence
of India Rules with reference to the licence
granted to him under the Madras Kerosene
Control Order, 1945, an Order made by the
Madras Government purporting to act under
Rule 81 (2! of the Defence of India Rules.

The complaint was filed on the 12th
August 1946 and charges were framed by the
Additional First Class Magistrate, Salem, on
the 17th September 1946. Thereafter the
appellant filed on the 17th October 1946 an
application in the High Court praying for
an order quashing the proceedings.

Criminal Appeal No. 1X of 1946.

Rangaraju Naidu, the same accused as in
Criminal Appeal No. VIIL, was charged with
having an excess stock of kerosine in his
possession and was therefore complained
against by the authorities in the court of the
Additional First Class Magistrate, Salem,
Madras. The offence alleged is the contra-
vention of clause 10 of the Madras Kerosine
Control Order, 1945, an offence punishable
under Rule 81 (4) of the Defence of India
Rules. In this case the summons only was
served on the accused person. This was on
an unspecified date prior to the 30th Sep-
tember 1946, No formal proceedings were
started in the court. On the 18th October
1946 the accused filed an application in the
High Court praying for the quashing of the
proceedings under ss. 439 and 561A of the
Criminal Procedure Code.

These applications under ss 439 and 561 A,
Criminal Procedure Code, to quash the res-
pective proceedings in the cases, now the
subject of Appeals Nos. V to IX inclusive
were all heard together with the case, the
subject of Appeal No. IV of 1946 and by the
same Bench of the Madras High Court as
heard that Appeal and were dismissed, but
a certificate under s. 205 (1) was granted
in each case.

On these appeals before this court counsel
for the appellant admitted that the only
point to bs argued and decided was as to the
true construction and effect of the saving
provision in sub-section (4) of s. 102 of the
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Constitution Act as amerided by s. 5 of the
India (Central Government and Legislature)
Act, 1946. In all cases the orders for the
contravention of which prosecutions had
been initiated were in respect of matters
normally the subject of Provincial Legisla-
tion, and their validity was derived from the
powers to make them conferred by the De-
fence of India Act, 1939, or in the case of
Criminal Appeal No. VII, from Ordinance
XXXV of 1943.

Our decision in Criminal Appeal T of 1947
applies to all these cases. The appeals all
fail and are dismissed.

There remains one further point to which
we desire to draw attention. Section 205 (1)
under which certificates have been given by
the respective High Courts in these cases
requires that the appeal should be from a
“judgment, decree or final order”. It is not
enough merely that the case before the High
Court should involve a substantial question
of law as to the interpretation of the Consti-
tution Act or any Order in Council made
thereunder. Whilst this court accepts the
position that it is not for this court to ques-
tion certificates granted by High Courts or to
permit an appeal to this court against any
refusal to grant a certificate, this court does
hold itself at liberty-it may indeed be the
duty of this court-to determine, if neces-
sary, whether the appeal is really from a
¢ judgment, decree or final order **, so as to
ensure that this court has jurisdiction in the
matter under the provisions of s. 205. A
study of the - provisions of sub-section (2) of
s. 205 seems to indicate important considera-
tions why this court should not be asked to
deal with an appeal until the High Court
has finally disposed of the case and the
rights of parties are finally determined. An
order of the High Court made upon an appli-
cation involving the revisional jurisdiction
of the court or upon an application to quash
proceedings, which puts an end to such pro-
ceedings for good and all may well be a
“judgment’ decree or final order *’from which
an appeal would properly lie to this court
upon the grant of a certificate. It is not so
easy to be assured that an order on either
form of application made during the conti-
nuation of proceedings which falls, with the
result that pending proceedings continue, is
such a “judgment, decree orfinal order” as
the sub-section contemplates. Still less may
an order of an High court answering a refer-
ence submitted to it by a Presidency Magis-
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tratesunder s. 432 of the Criminal Procedure
Code be such a judgment, decree or final
order. It is not necessary for uson these
appeals to come to a decision whether all or
any of the orders under appeal are judgments
decrees or final orders winhin the proper
construction to be put upon these words in
s. 205 (1I). We must not, however, because
this court has entertained and allowed these
appeals to be argued and expressed our con-
clusions upon questions of construction and
law involved therein, be taken to accept the
view that any or all of these orders are such
judgments, decree or final orders.

Criminal Revision Case No. 1060 of 1946
(Criminal Revision Petition No. 1014 of 1946)
March 21, 1947.

YAHYA, ALT J.
THANIKACHALA MUDALI & OTHERS

v
PoNNAPPA MUDALI

Cr. P.C. (V of 1898), S. 436, Proviso—Dis-
charge—What amounts to.

Where a magistrate dismisses a complaint
without issuing process to the accused, the
accused person cannot be said to have been
discharged within the meaning of the pro-
viso te s.436, Cr.P. C.; and therefore no
noticeis necessary to him when the Sessions
Judge directs further inquiry into the comp-
laint.

49 Mad. 918 F. B. & 47 All. 722 followed.

Petition under Section 435 and 439 of the Code of
Criminal Procedure 1898 praying the High Court to
Tevise the order of the Court of Session of North
Arcot Division at Vellore in Criminial R. P. No. 8 of
1946 dated 9—8—1946 (C C. No. 9 of 1946 on the file
of the Court of the Additional I Class Magistrate of
Ranipet).

D. Munikanniah & S. Vaidyanathan, for Petrs.

P. Krishnamachari, for Respts.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER.

The facts of the case out of which this
revision petition arises are very simple and
are fully set out in the judgment of the lear-
ned Sessions Judge. The petitioners were
the accused in C. C. No. 162 of 1945 on the
file of the Addirional First Class Magistrate,
Ranipet. That wasa case brought by Pon-
nappa Mudali charging the accused with hay-
ing defamed him. After four prosecution
witnesses were examined the case stood
posted to 24th January 1946 for the exami-
nation of the rest of the prosecution witnes-
ses. When the case was called on the date
the complainant was said to be absent and
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the accused were discharged under Section
259 Cr. P. C. The complainant did not file
a revision petition against that order of
discharge, but he preferred a fresh com-
plaint against the petitioners for the same
offence as he was clearly entitled
to do under the law. The Additional
First Class Magistrate dismissed that comp-
laint after recording the sworn statement
of the complainant and without issuing
process to the accused. The complainant
preterred a revision petition in the Sessions
Court of Vellore against the order of dismis-
sal of the complaint, and the Sessions Judge
set aside that order and directed the restora-
tion of, and further enquiry into, the comp-
laint.

The main objection raised for the peti-
tioners is that the Sessions Judge ordered
further enquiry against the petitioners with-
out notice to them and without giving them
an opportunity to show cause, as required in
proviso to section 436 Cr. P.C. It is pointed
out that this was the second complaint and
that in the prior proceeding the accused had
appeared and had contested the case and that
thereafter the accused were discharged. I
find no forcc in this contention as the pro-
viso to section 436 only directs notice in the
case of “any person who has been dischar-
ged” and not in the case of a person to whom
no process had been issued and when the
complaint has been dismissed without notice
to him. It has been held by a Full Bench
of this court in Adpparao Mudaliar v. Janaki
Ammal (1).

<< And accused person is said to be discharged
(within the meaning of the proviso to section 436
Cr. P. C.) when the case against him is thrown out
under secctions 209 253 or 259 or when the Advocate-
General enters a Nolle prosequi under section 333.
The expression person who has been discharged in
section 436 refers to a person who has been dis-
charged under sections 209, 253 or 259. A person
against whom no process has been issued under
section 204 is not a discharged person and therefore
no notice is necessary to him when . . . the Sessions
Court directs further enquiry into a complaint
dismissed under section 203 or sub-section (3) of
section 204°°.

The same view was held by the Allahabad
High Couit in Emperor v. Gajaraj Singh [2].

On the merits there isno substance in
this case. As pointed out by the learned
Sessions Judge, the real test is good faith,
and this is amply satisfied by the fact that
the complainant was present at 11 a. m. on
‘the date of hearing. The only default com-

1. [19%6]T. L. R. 49 Mad. 918 (E. B.)
2. [1925] 1, L, R. 47 All, 722,
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mitted was that he was not there at 10 A. M.
whiclt was mentioned in the muychalika exe-
cuted by him; but it is evident that he came
within the appointed time and he had to go
away to instruct his vakil and came back to
court at 11 A. M. which was the appointed
hour for the sitting of the Court. In these
circumstances the dismissal of the second
complaint by the Additional First Class
Magistrate was not justified, and the learned
Sessions Judge was right in reversing that
order and directing further enquiry.
The petition is dismissed.

N.T.R. Petition dismissed
Criminal Revision Case No. 1309 of 1946
(Criminal Revision Petition No. 1249 of 1946)
March 26, 1947.

YAHYA ALI, J.

APPAVOO PILLAT

V.
EMPEROR

District Police Act (Mad. Act XXIV of 1859),
s. 53—Applicability.

S. 53 District Police Act applies to those
actions and prosecutions which are taken
against persons for anything done or in-
tened to be done either under the provi-
sions of the District Police Act or under
the provisions of any other law for the time
being in force conferring powers on the
police.  Actions and prosecutions contem-
plated under s. 53 are those instituted
against police officers for acts done in the
dtscharge of their police duties. It does not
apply to a case where action is taken under
s. 47 of the Act against a person for addres-
sing a letter to the District Superintendent
of Police that a certain police officer con-
ducted a certain investigation in a per-
Junctory manner and the allegation is found
1o be baseless.

Petition under Sections 435 and 439 of the Code of
Criminal Procedure 1898, praying the High Court
to revise the orders of the Court of Session of the
Trichinopoly division dated 5-10-1946 and made in

Cr. R. P. No. 21 of 46 (C. C. No. 1396 of 1946, Sub-
Magistrate’s Court, Lalgudi).

P. Chandra Reddi & R. Rangachari for Petr.
Public Prosecutor (V. L. Ethiraj) for Crown.
ORDER.

The first contention put forward by Mr.
Chandra Reddi in this case for the defence
is that the prosecution is barred under sec-
tion 53 of the District Police Act as it was
beyond three months after the act complai-
ned of. The act complained of was that the
police officer conducted the investigation in
this particular case in a perfunctory manner,
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This complaint was made in a communica-
tion that was addressed by the petitioner to
the District Superintendent of Police, Tri-
chinopoly. On the wrapper it was superscri-
bed to the Inspector General of Police,Madras,
and was received at Madras and transmitted
to the District Superintendent of Police who
in his turn sent it to the Police Inspector
who after enquiry found that the allegations
against the police officer were baseless. Up-
on this report action was taken against the
petitioner under section 47 of the District
Police Act which provides:

“If any person shall assault or resist any police
offlcer in the execution of his duty, or shall aid or
incite any other person so to do, or shall malici-
ously and without probable cause prefer any false
or frivolous charge against any police offiecr, such
person shall, on conviction of such offence before
any Magistrate be liable to a fine not exceeding
fifty rupees,...”

The complaint was first filed before the
Sub-Magistrate, Musiri. That Sub-Magis-
trate transferred the case to the file of the
Sub-Magistrate, Lalgudi. The matter came
up to this court in Criminal Revision Case
No. 984 of 1945 on the question as to whether
that court had jurisdiction. The petition
was dismissed, holding that the court in
Trichinopoly Lalgudi: had jurisdiction and
that prosecution need not be instituted in
Madras as was contended. The District
Magistrate, Trichinopoly appears to have
subsequently withdrawn the case to his file
and again retransferred it to the file of the
Sub-Magistrate, Lalgudi, for disposal.

The point raised under section 53 of the
District Police Act is that the order of the
District Magistrate withdrawing the case to
his file and transferring it to the Sub Magis-
trate, Lalgudi was beyond three months after
the act complained of and that therefore the
prosecution is barred by time. I find no
force whatever in this contention. Seection
53 has no application to cases of this kind.
It applies to those actions and prosecutions
which are taken against persons for anything
done or intended to be done either under the
provisions of the District Police Act or under
the provisions of any other law for the time
being in force conferring powers on the
police. It cannot be said that the petitioner
is a person who did anything or intended
to do anything under the provisions of the
District Police Act or under the provisions
of any other law conferring powers on the
police. The remaining provisions of Sec-
tion 53 also distinctly indicate that the
actions and prosecutions contemplated under
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section 53 are those instituted against police
officets for acts done in the discharge of
their police duties.

The next argument is that Lalgudi court
had no jurisdiction whatever and that the
District Magistrate by withdrawing it to his
file could not confer such jurisdiction., The
learned Public Prosecutor points out that
the letier addressed to the District Superin-
tendent of Police was posted by the peti-
tioner at Tiruvasi which is within the limits
of Lalgudi Sub-Magistrate’s jurisdiction and
for defamation the place of posting is one of
the places where complaints can be filed,
because it is the commencement of the
process of publication. I find no substance
whatever in the petition.

The petition is accordingly dismissed.
N.T.R. - Petition dismissed.
Criminal Appeal No. 27 of 1947.

March, 28, 1947.
YAHYA ALL J.
THE PuBLIC PROSECUTOR

V.
PARAMESWARA AIYAR

Prevention of Adulterarion Act (Mad. Act I11
of 1908), R. 28B — Amendment of rule —
Effect.

The effect of the decision in 1945 M.W.N.636
Cr. 130 has been got over by the amendment
of R.28B of the Adulteration Rules and
under the amendment where a sweet meat
is fried or otherwise cooked in ghee, such
ghee for the purpose of the rule shall be
deemed to be an ingredient of the sweet-

meat.

Appeal against the order of the Second Class Sub-
Magistrate, Periakulam, dated 16-8-1945 and made
in C.C. No. 1818 of 1946 acquitting the accused.

Public Prosecutor (V. L. Ethiraj) in person.
C. A. Md. Ibrahim for Respondent.

JUDGMENT.

This is an appeal by the Public Prosecutor
against the acquittal of the respondent in
C. C. No. 1318 of 1946 on the file of the
Stationary Sub-Magistrate of Periakulam.
The respondent was charged with having in
his possession and having sold “)jilebi’* which
was adulterated with 20 per cent of fat not
derived from milk or cream. A

. Rule 28B of the Rules framed under Sec-
tion 20 of the Madras Prevention of Adulter-
ation Act provides that where in any hotel,
sweetmeats of which ghee is commonly an
ingredient are for sale and are prepared-
wholly or in part with a mixture with other
articles contemplated in Rule 28 or with any
oil or fat other than ghee, it isimperative
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upon the person in charge of the hotel to
exhibit in such hotel one or more notices
specifying in the vernacular of the district
that sweetmeats are not made of ghee. An
infringement of this rule entails punish-
ment under Rule 29.

It has been found as a fact that in the
present case the ¢jilebi” seized contained
ghee with 20 percent of fat, The evidence
of P. W. 2 shows that no notice was publish-
ed in the manner prescribed by rule 28-B to
the effect that the “jilebi” was not prepared
in ghee. The Sub Magistrate acquitted the
accused, acting upon the decision of this
court in Crown Prosecutor v. Ramanatha
Aiyar [1]. where it was held that the
ghee or oil or other fatty substance used for
frying a sweatmeat is not an ingredient of
sweet meat. That was a case of ‘‘jhangiri”
which is not materially different from ¢jilebi’
If that decision had been in force, the acquit-
tal awarded by the Magistrate would be per-
fectly correct. But to get over the effect of
the decision of the Bench, the Provincial
Government have altered the rule and have
brought in an amendment which has been
published in the Fort St. George Gazette
dated the 15th January 1946. (G. O. No. 3097
dated the 30th November 1945 Education and
Public Health Department (2), whereby they
have enacted that where a sweetmeat is
fried or otherwise cooked in ghee, such ghee
for the purpose of Rule 28-B shall be deemed
to be an ingredient of the sweet meat. This
notification came into force on the 15th
January 1946, The offence, the subject
matter of this prosecution, was on the 25th
February 1946. In consequence of the amen-
ded rule, it must be held that an offence has
been committed under rule -:28-B read with
rule 29.

The order of acquittal is set aside and the
accused is convicted under the rules and
sentenced to pay a fine of Rs. 25,

NTR —_
Criminal Appeal No. 7 of 1947.

April 9, 1947.

HORWILL & SHAHABUDDIN. JJ.

MUPPANNA APPANNA & others
U2
EMPEROR.

Cr.P.C. (V of 1898), ss.238 (2) & 269—
Charge of offence triable with assessors—
Conviction of offence triable with jury—
Legality.

1. [1945] M.W.N. 636 : Cr. 130
2. 1946 M.W.N. Cr. Acts & Rules p. 18
Cr. 16
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An offence punishaple under s. 396 1. P. C. is
triable by assessors .whereas, an offence
punishable under s. 395 is triable by jury.
The appellants were charged under s. 395
and tried with the aid of assessors. The
trial judge acquitted the appellants of the
offence with which they were charged, but
acting under s. 238 Cr. P.C., convicted them
of the minor offence under s. 395 I.P.C.

Held, that the conviction was not illegal.

There is nothing in any part of the Cr. P. C.
which suggests that a person can be con-
victed in a trial by assessors- only of an
offence that is triable by assessors or that
he can be convicted on trial by a jury only
of an offence which is triable by a jury.
§.238 (2) Cr. P.C. empowers any court,
whatever the nature of the tribunal may
be, to convict a person of a_minor offence.
This interpretation of s. 238 has not the
effect of overriding s.269 Cr. P.C. S. 269
only specifies the tribunal that shall try
persons on charges relating to certain
classes of offence. It relates to the trial
and not to the conviction, whereas s. 238(2)
deals only with the conviction.

Appeal against the Order of the Court of Session
of the East Godavari Division in case No. 46 of the
Calendar for 1946 on 25-11-1948.

B. Je tha Dass for d

Assistant Public Prosecutor (A. S. Sivakaminathan)
for Crown.

JUDGMENT.
(HorwiLL, J.)

The five appellants have been convicted
by the Sessions Judge of East Godavari of
an offence punishable under section 395 of
the Indian Penal Code. Since death had
resulted from an injury caused by the first
appellant, he was sentenced to transporta-
tion for life. The other appellants were sen-
tenced to ten years rigorous imprisonment
each.

The deceased had been on bad terms with
appellents 1 to 3 for some time; because the
first appellant had abducted his daughter,
Appayamma and after keeping her for some
time had sent her back. The second appel-
lant had abducted the niece of the deceased.
and she too was sent back after some time.
The first three appellants are brothers. The
fourth and fifth appellants are friends and
associates of the first appellant. On the
night of the 25th/26th of June last, while
the deceased, his wife (P. W. 7), his daugh-
ter (P. W. 10), and his son (P. W. 11), were
sleeping outside near their house, the five
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appellants came there. P.W. 7 woke up and
asked the man nearest her who he°® was and
why he had come. That man was the first
appellant. He immediately struck her on
the left leg and left arm. She saw the other
appellants standing there, the first appel-
lant who had beaten her being armed with a
crowbar and the others with sticks. Her
cries attracted her husband, who came to her
side. As soon as he arrived, he was attac-
ked by the first appellant with the crowbar
that was in his hand and struck on his left
thigh and left upper arm. P.W. 10, the daugh-
ter of the deceased. came to his assistance
and was also beaten. The appellants then
began to break open the house, the first ap-
pellant using his crowbar and the other ap-
pellants assisting in various ways, the fourth
and fifth appellants standing outside to
keep people from entering the house. Two
boxes that were inside were removed and
opened and left not far away from the house.
While the boxes were being removed, P. W.
11 the son of the deceased, came on the
scene and was also beaten.

Information was given almost immediately
to P. W. 9, the village munsif of Maruvada,
who came, recorded a statement. Exhibit
P. 9, from the deceased, and sent information
to the police and sub-magistrate. He him-
self saw that the boxes that had been forci-
bly broken open. The complaint of the de-
ceased made mention of the contents of the
boxes. Later on another statement, Exhi-

bit P. 13, was recorded, from the deceased by -

the head constable who came for investiga-
tion. Finally, when the deceased was admit-
ted into the hospital and the doctor found
that his condition was serious, the local sub-
magistrate was sent for and a third state-
ment, Exhibit P. I, was taken from him.
These statements were recorded on the 26th,
27th, and 28th June respectively.

The appellants werc charged under section
396 of the Indian Penal Code with con-
jointly commitling dacoity and that while
doing so, one of their number the first accu-
sed) committed murder. The learned Judge
came to the conclusion that since the injury
to the deceased was not such as to make the
person causing it guilty of murder, he ac-
quitted the appellants of the offence with
which they were charged, but invoking his
powers under section 238 of the Code of
Criminal Procedure, he found them guilty
of the minor offence of dacoity. An offence
punishable under section 396 of the Indian
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Penal Code is triable by assessors, whereas
an offence punishable under saction 395 of
the Code is triable by a jury. It is argued
that it was not open to the learned Sessions
Judge to convict the appellants of an offence
triable only by a jury.

There can be no doubt that the appellants
were properly tried. They were charged
with an offence punishable under section 396
of the Indian Penal Code. Section 269 of
the Criminal Procedure Code, read with the
consequent notification of Government,
made it ineumbent on the Judge to try the
appellants with the aid of assessors. Since
he did that the trial was in accordance with
the directions of that section and was there-
fore legal. There is nothing in any part of
the Code of Criminal Procedure, as far as we
have seen, which suggests that a person can
be convicted in a trial by assessors only of an
offence that is triable by assessors or that he
can be convicted on trial by a Jury only of
an offence which is triable by a Jury. Sec-
tion 238 (2) says that when a person is char-
ged with an offence and the facts proved
constitute only a minor offence, he may be
convicted of the minor offence, although he
is not charged with it. It therefore empowers
any court, whatever the nature of the tri-
bunal may be, to convict a person of a minor
offence The only exception to the general
rule laid down in sub-section (2) is found in
sub-section (3), which prohibits the court
from convicting an accused person of any
offence referred to in Section 198 or sec-
tion 199 of the Indian Penal Code when no
complaint has been made as required by
those sections. It is argued that if sec-
tiod 238 (2) be given its natural interpreta-
tion, it would have the effect of overriding
section 269, Code of Criminal Procedure.
Section 269 only specifies the tribunal that
shall try persons on charges relating to cer-
tain classes of offence. In other words,
it relates to the trial and not to the
conviction, whereas section 238 (2) deals
only with the conviction. It is also argued
that by trying the appellants witli assessors,
instead of by Jury—especially as the majorily
of the assessors were of the opinion that the
appellants were not guilty—they lost their
valuable right of being tried for an offence
of which they would have been found not
guilty by a Jury. That argument is irrele- -
vant; if the law permits such a thing to be
done, as we are satisfied that it does, we are
not concerned with the effect of the law; but
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we might say that the Code does not recog-
nize any principle that a trial by Jury is
more advantageous to the appellants than a
trial by assessors. The more serious offences
such as murder, are triable with the aid of
assessors, whereas minor property offences
are tried by jury. The opinions of assessors
are no guide to the opinion they might have
expressed if they had had the same advant-
age as a Jury of being charged by the Judge
and deliberating together.

The only case to which we have been re-
ferred in which the present question directly
aroseis Emperor v. Changouda [1],in which
the learned Judges held that the terms of
section 238 of the Code of Criminal Procedure
empowered the Judge to convict the accused
of a minor offence, even though the accused
would have been tried by a Jury and not by
assessors if he had been charged with that
minor offence. There are many cases in most
of the High Courts in which learned Judges
have affirmed the legality of a conviction of
a minor offence triable with the aid of asses-
sors where the trial was by Jury. In those
cases, as in Emperor v. Changouda [1], re-
ference was made with approval to the rea-
soning of Bashyam Aiyangar J. in Patti-
kadan Ummaru v. Emperor [2]. We also
with great respect think that the matter
could not be expressed more aptly than it was
by Bashyam Aiyangar J. in the passage so
frequently cited with approval. He said,

“The effect of section 238 in my opunon is to
invest a jury trying an offence triable by a jury with
authority to find as an incident to such trial that
certain facts only are proved in the trial which facts
constitute a minor offence and return a verdict of
guilty of such offence though such minor offence
be not triable by a jury.”’

Benson. J., who also delivered a judg-
ment in that case, based his decision on
rather different grounds; and we find
those same views expressed in a judgment
of a Bench of this court of which he was
a member, Queen Empress v. Anga Vala-
yah [3]. The learned Judges were there
dealing with a case in which the facts set out
in the order of the committing magistrate
showed that the offence commited was one
punishable under section 396 of the Indian
Penal Code. Yet the learned Sessions Judge
framed a charge only under seetion 395 of the
Indian Penal Codeand then, as required on
such a charge tried the accused by a Jury.

1. [1921] I.L.R. 45 Bom. 619.

2. [1903] I.L.R. 26 Mad. 243,

3. [1899] 22 Mad. 15,
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The learred Judges were of the opinion that
if the accused were not guilty under sec-
tion 396 of the Indian Penal Code, they
were not guilty ofany offence at all. During
the course of their judgment they said:

““Had the circumstances been different, so as to
give ground for supposing that the accused might be
guilty of dacoity without being guilty also under sec-
tion 396, then the Sessions Judge might properly
have empanelled a jury, and, on the conclusion of
the trial, he might under section 269. Criminal Pro-
cedure Code have asked their opinion as assessors as
to the guilt of the accused under section 396, Indian
Penal Code, and the Judge should then have found
the accused guilty or not guilty under that section.
It he found them guilty he should have proceeded to
conclude the case by passing sentence. If, however,
he found them not guilty, he should have then
charged the jury with respect to the dacoity under
section 395. Indian Penal Code, and should have
taken their verdict thereon as a jury.””

As we have pointed out, this was in accor-
dance with the reasoning of Benson J. in
Pattikadan Ummaru v. Emperor [2]. This
reasoning did not however find favour in the
cases which followed Pattikadan Ummaru v.
Emperor [2]. The procedure suggested in
Queen Empress v. Anga Valayan [3] seems
cumbrous though correct and we are satis-
fied that that adopted by the Iearned Ses-
sions Judge was lawful.

The eye witnesses to this offence were
P. Ws. 7 and 10 to 12. P. Ws. 7 and 10 claimed
to have witnessed the offence from the begin-
ning. P. W. 11 came there a little later,
as has been stated above. P. W. 12lived in
a house about 30 yards from the scene of
offence and was awakened on the night in
question by the loud cries proceeding from
the house of the deceased. He ran to the
house and arrived too late to see the beating
of the deceased and P. Ws. 7 and 11, but he
saw the boxes being carried away by the
fourth and fifth appellants. When he tried
to seize the fifth appellant, he was beaten on
his knee by the fourth appellant.

The principal witnesses are P. Ws. 7 and
10; but the evidence of P. Ws. 11 and 12
cannot be ignored, because it affords valu-
able corroboration to the evidence of P. Ws.
7 and 10 and shows not only that all the
appellants were present, but also that they
were assisting in the removal of property
from the house of the deceased and were
attacking anybody who attempted to resist
them. It has been argued at great length
that P. W. 10’s evidence should not be accep-
ted. One reason is that in two of the three
dying declarations of the deceased, P- W. 10
is not mentioned; but we find thatit isin
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Exhibit P. 13. It is undoubtedly .true that
she was injured and was taken by the Head-
Constable together with the other injured
persons to the hospital, where she seems to
have told the doctor that the injuries had
been caused by beatingat about midnight.
This indicates very clearly that she was
present at the scene of office while the
dacoity was being committed and received
injuries at that time.

_The other reason given for discrediting her
testimony is that when the counsel asked
for a copy of her statement to the police, they
were given a copy which suggested that she
went to her father’s house later that night
and was told by her father, mother and bro-
ther that they had been beaten by the appel-
lants and that nobody had told her that the
boxes had been stolen. If she really made
that statement, then it would be pretty clear
that she was not present while the beating
was taking place and that she know nothing
of what was deposed to by her. The learned
Sessions judge accepted the explanation of
the Public Prosecutor that the Killadamma
(the name of P. W. 10) whose statement had
been given to the appellants was not P. W.
10 but a sister of another name, who was
familiarly know as Killadamma. P. W. 10’s
evidence however shows that the other Kil-
ladamma was not present in the vicinity
that night and so could not have made the
statement attributed to her. Moreover, it is
very clear from a persual of the case diary of
the Head Constable that the Killadamma
examined by him was taken by him to the
hospital the following day and that it was to
her that the wound certificate was given and
not to some other Killadamnia; so that it is
fairly clear that the learned Sessions Judge
was labouring under some misapprehension.
We have examined the case diary of the
Head Constable in some “detail and have
come to the conclusion that the statement of
which the appellants were given a copy was
not the statement of anybody bearing the
name of Killadamma, but was the statement
of one Mahalakshmi, who has not been exa-
mined. [t would appear from a perusal of
the list of witnesses examined by the Head
Constable that there was an interpolation of
the name of Killadamma as P. W. 5: but the
numbers against the statements of the wit-
nesses were not then altered to correspond
with the numbersin the Ist. Since Maha-
lakshmi’s original number was five, a copy
of Mahalakshmi’s statement was given as the
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statement of Killadamma. Killadamma is
now shown as having corroborated P. W. 2
though the use of the masculine singular
shows that the remark applied originally
only to P. W. 4 in the list. This alteration
suggests that the case diary of the Head
Constable cannot be accepted at its face
value; but we are satisfied that the statement
originally attributed to one Killadamma was
not made by any one of that name. It seems
most unlikely that P. W. 10 was not ques-
tioned that night, and the facts set out above
would show that she must have been there.
Even if we cannot be sure that P. W. 10’s
statement was noted by the Head Constable,
it is clear that she was examined on the 29th
by the Circle Inspector; and since We are
satisfied, because of her injuries and the
fact that she was taken by the Head Consta-
ble to the doctor on the following day, we
find no reason for supposing that at any
time she made a statement which was con-
trary to her evidence. If she was present
and beaten, she could not possibly have said
that she came there only after the accused
had run away and was told of the incidents
by her parents, sister, and brother.

Although certain discrepancies between
the evidence of one witness and another
and between one statement of a witness and
another have been referred to, we do not
find any discrepancies of such a nature as to
lead us to doubt in any way the general
accuracy of the evidence of P. Ws. 7 and
10 to 12.

It was next argued that it is very doubt-
ful whether there was any theft at all. The
motive given by the deceased was the ill-
feeling between the appellants 1 to 3 on the
one hand and kim on the other with regard
to seduction of two women of his family.
We do not find this a sufficient reason for
thinking that the appellants did not come
with the intention of taking the property.
The earliest information given by the de-
ceased refers to the taking away of the two
boxes; and a list was given of their contents.
The statement of the deceased finds support
from the detailed evidence of P. W. 10
P. W. 7. made a similar statement, though
our attention had been drawn to an earlier
statement made by her which perhaps sug-
gests that because of her state of mind she
did not pay any close attention to the re-
moval of the property. The evidence of the
village magistrate shows that two boxes had
been forced open and were found empty near
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the house. Itis of course possible, as the
learned advocate for the appellants suggests,
that these boxes were empty when taken; but
it seems to us unlikely that those boxes
should have remained locked inside the
house empty, especially since at the earliest
opportunity, a list of their contents was
given by the deceased, P. W. 10 and others.

The next contention is that even though
there was a theft of property, there was no
conjoint taking of the property such as is
necessary to sustain a charge under sec-
tion 395 of the I. P. Code. It is suggested
that the object of the atta"k was to beat the
deceased and that the taking of the property
was merely incidental or by after thought.
The intention of the appellants must however,
be judged by their acts. They beat P. W.7
because she challenged them. They beat
the deceased because he came to the rescue
of his wife. They then without hesitation
began to break open the house. The very
fact that the first appellant used a crowbar
would perhaps suggest that he brought the
crowbar because he thought that a crowbar
was necessary, not for beating P. W. 7 and
the deceased and others, but for breaking
open the house. It was his act of thrusting
the crowbar into the wall of the house that
was responsible for unloosening the fasten-
ings and which enabled him and the other
accused to go inside the house. Appellants
1 to 3 removed the hasp of the door and
then entered the house together. Appellants
1 to 4 stood outside to prevent other persons
from entering. All the appellants then,
according to the evidence of P.W. 10, helped
to remove the boxes and, according to the
evidence of P.W. 12, appellants 4 and §
actually carried away the boxes. This evi-
dence proves that the primary object of the
accused—or at any rate one of their objects
—was to break into the house and take the
property. It isalso clear from the evidence
that injuries were caused in order to facili-
tate the entry of the appellants into the
house to take the property. Had they not
beaten P.W. 7 and the deceased. and others
who had come to their assistance, it would
not have been possible for the appellants to
peacefully open the house and take away
the boxes. The appellants even beat P.W. 12
who arrived on the scene after the boxes

. had been taken away from the house,
because he tried to prevent the boxes being
carried away. The causing of the hurt and
the taking of the goods were therefore parts
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the objett of removing the boxes and taking
their contents. The appellants were there-
fore guilly of committing dacoity.

Finally, it has been argued that the off-
ence of dacoity has not been brought home
to all the appellants. The principal part
was played by the first appellant, who used
his crowbar not only for beating those who
cried out or resisted him, but also in break-
ing open the house. The second appellant
struck P. W. 10 on the leg and was one of
those who went inside the house to carry
away the boxes. The third appellant struck
P.W. 10 on the back and P.W. 11 on the leg.
He, too, was one of the men who went inside
to carry away the boxes. The fourth and fifth
appellants did not go into the house, but
stood at the doorway preventing people
from approaching. The fifth appellant was
then striking the eaves of the house in order
to drown the cries of P. W. 10. We have
no doubt on this evidence that all the five
appellants participated in the dacoity.

There remains the question of sentence.
The appellants were somewhat fortunate in
not having been convicted under section
396 of the Indian Penal Code. The act of
the first appellant in giving the deceased
such a severe blow on the leg, fracturing
his femur, and causing such a deep and ex--
tensive wound as to lead to septlicaemia and
death certainly merits the punishment
awarded to him. The sentence of ten years
rigorous impisonment on the other appel-
lants might seem somewhat heavy; but the
offence committed was a grave one, in which
death was caused to one person and injuries
to three others. We are unable to say that
the sentences are so excessive as to. warrant
our interference in appeal.

The appeal is dismissed.

N.T.R. '

Appeal dismissed
Criminal Miscellaneous Petition No. 1689 of 1946
February 14, 1947.
HAPPELL, & SHAHAB-UD-DIN, JJ.
M. S. MEHDI & OTHERS
V.
EMPEROR

Military Stores (Unlawful Possession) Ordi-
nance (XXXIII of 1943)—If in force—
Government of India Act, 1935, Sch. IX,
S. 72—India & Burma Emergency Provi-
sions Act, 1940, S. 1 (3).
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The India and Burma Emergency Provisions
Act, 1940 conferred the power on the Gover-
nor General to malke Ordinances unrestrict-
ed in duration for a certain period, a period
thet ended on the Ist of April 1946. After
the Ist of April 1946 any Ordinance made
by the Governor General under S.72 of
Schedule IX of the Government of India
Act again has effect for a space of six
months only; but there is nothing in the
India and Burma Act which says that the
words ¢ for the space of not more than six
months from its promulgation’ when put
back in S. 72 of Sch. 1X will affect retros-
pectively Ordinances made during the
period they were omitted. Therefore an
Ordinance promulgated by the Governor-
General before the Ist of April 1946, is by
virtue of the provisions of the India and
Burma (Emergency Provisions) Act, 1940,
not restricted to six months, but will con-
tinue to have effect for the period provided
in the Ordinance, or if no period is provided
until the emergency is declared by the Go-
vernor General to have ceased to have effect.

The Military Stores (Unlawful Pos:'s'ession)
Ordinance has not expired on Ist April 1946
and hence a prosecution for an offence in
contravention of the Ordinance (commenced
before the Ist of April 1946) can be conti-
nued after that date.

Petition praying that in the circumstances stated
in the affidavit field therewith the High Court will
be pleased to quash the charge framed against the
Petitioners herein accused in C. C. No. 2 of 1945 on
the file of the Court of the Additional District Ma-
gistrate of Vizagapatam.

B. Jagannadha Das & C. V. Dikshitulu for accused.

Advocate General (K. Rajah Iyer) & Asst. Public
Prosecutor (A. S. Sivakaminathan) for Crown.

ORDER
[ HAPPELL J. ]

The petitioners are being prosecuted for
an offence in contravention of the Military
Stores (Unlawful Possession) Ordinance
(Ordinance 33 of 1943), and on the 12th
January 1946 the Additional District Magis-
trate of Vizagapatam framed a charge
aganist them under section (3) this Ordi-
nance. The petition before us is brought
to quash the charge. The ground on which
the petition is supported is shortly that
that the Ordinance has expired and that, as
it contains no provision within itself for
the continuation of proceedings, the proceed-
ings commenced before its expiration have
automatically determined.
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By, our order in Crl. M. Ps. Nos. 1569,
IS7%, 1581, 1584, 1587 and 1601 of 1946% my
learned brother and I have recently held
that criminal proceedings instituted under
the Orders and Ordinances with which the
petitions were concerned could be continued
after their expiration. These Orders and
Ordinances, however, were made under
the Defence of India Act, and the grounds
for our decision were (I that where the
Orders related to subjects enumerated in the
Provincial Legislative list they could be
continued by virtue of the provisions of
section 102 sub-section (4) of the Government
of India Act, and (2) that where they related
to subjects enumerated in the Central Legis-
lative list they could be continued by virtue
of the amendment of section 2 of the
Defence of India Act made by Ordinance
No. 12 of 1946 which made specific provision
for the continuance of proceedings instituted
before the expiration of orders made under
the Defence of India Act.

We agree with the learned counsel for the
petitioners that the present petition does
not fall within the scope of our order refer-
red te above. The Military Stores Ordi-
nance No. 33 of 1943 was not promulgated
under the Defence of India Act but under
sectiont 72 of Schedule (9) of the Govern-
ment of India Act 1935.

Section 72 of Schedule (9) of the Govern-
ment of India Act provides that any Ordi-
nance made by the Governor General under
the section shall have the like force of law
as an Act passed by the Indian Legislature
““for the space of not more than six months
from ils promulgation >. Section 1, sub
section (3 of the India and Burma (Emergen-
cy Provisions Act, 1940, however enacted that
section 72 of the Government of India Act
shall as respects Ordinances made during
the period specified in section 3 of the Act
have effect as if the words * for the space of
not more than six months from its promul-
gation’ were omitted. Section 3 of the
India and Burma (Emergency Provisions!
Act, 1940 defines the period referred to in
the preceding sections as “the period be-
ginning with the date of passing of this Act
and ending with such date as His Majesty
may by Order in Council declare to be the
end of the emergency which was the occa-
sion of the passing of this Act.”” His Majesty .
by the India and Burma (Termination of
Emergency Order 1946 declared the end of

* [1947] M.w.N. 45; Cr. 5
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the emergency to be the Ist day of April
1946.

It is contended by learned Counsel for the
petitioners that the effect of section 1, sub-
section (3) of the India and Burma Act read
with section 3 is that ordinances made during
the period specified in section 3 termi-
nated with the end of the emergency, Vviz.,
the Ist of April 1946 if by then they had
been in force for six months or more or, if
by that date they had been in force for less
than six months, they would cease to have
effect when a period of six months from the
date of their promulgation expired.. In our
opinion his ¢ontention cannot be accepted.
Sub-section 3 of section 1 does not provide
that the ordinances made by the Governor-
General shall have effect as if the words
“for the space of not more than six months
from its promulgation’ were omitted from
them, but that section 72 of the ninth sche-
dule of the Government of India Act should
have effect during the period as if these
words were omitted. In short the Indiaand
Burma Act conferred the power on the

. Governor-General to make ordinance unres-
tricted in duration for a certain period, a
period that ended on the Ist of April 1946.
After the Ist of April 1946 any ordinance
made by the Governor-General under sec. 72
of the 9th schedule of the Government of
India Act again has effect for a space of six
months only; but there is nothing in the
India and Burma Act which says that the
words “for the space of not more than six
months from its promulgation” when put
back in section 72 of schedule IX will affect
retrospectively ordinances made during the
period they were omitted. Learned counsel for
the petitioners has referred us to an observa-
tion in the judgment of the Privy Council in
King-Emperor v. Benoari Lal Sarma (1) where
Lord Simon in his judgment referred to sec-
tion 72 of the 9th schedule of the Government
of India Act 1935 and observing that it must
be read in the light of the India and Burma
(Emergency Provisions) Act, 1940, remarked
parenthetically, “Where under the operation
of the words ‘for the space of not more than
six months from its promulgation’ was sus-
pended during the period therein specified.”
Learned Counsel emphasises the use of the
word “‘suspended’, but for the reasons given
above this gives no support to the construc-
tion which he seeks to put on the relevant
provisions of the India and Burma Act. The

1. [1945] M.W.N. 41: Cr. 1; 1946 F.C.R., 161
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suspension of the operation of the words
is mot with reference to the Ordinances made
during the period but with reference to sec-
tion 72 of Schedule IX of the Government of
India Act.

In our order in Cr. M. P. No. 1569 of 1946
etc., we observed that “No doubt an ordi-
nance promulgated by the Governor-General
before the Ist of April 1946, is by virtue of
the provisions of the India and Burma (Emer-
gency Provisions) Act, 1940, not restricted to
six months, but willl continue to have effect
for the period provided in the ordinance or,
if no period is provided, until the emergency.
is declared by the Governor-General to have
ceased to have effect””. This observation was
not necessary for the decision of the case and
will not bind us; but, in our opinion, it
correctly states the position. We are conse-
quently of opinion that Ordinance No. 33
of 1943 is still in force : and, that being so,
the Additional District Magistrate of Vizaga-
patam had jurisdiction to frame a charge
against the petitioners under section 3 of the
Ordinance.

The petition is dismissed.

(Leave is granted to appeal to thc Federal
Court.)
N.T.R.

Petition dismissed

~ Criminal Revision Case No. 9 of 1947

(Criminal Reyision Petition No. 9 of 1947)
January 9, 1947.

YAHYA ALL J.,
S. K. V. KRISHNAVATARAM.
v
EMPEROR

Cr.P.C. (V of 1898), S. 144 (4)—Engquiry
under.

When an application under s. 144 (4), Cr.P.C.
is made and when the petitioner offers evi-
dence to show cause against the continu-
ance of the ex parte order against him, it
is the obvious duty of the Magistrate to
hold an enquiry and he cannot, without
holding that enquiry, anticipate what the
nature of the evidence would be and confirm
his ex parte, order.

Petition under Sections 435 and 439 of the Code
of Criminal Procedure, 1898, praying the High Court
to revisc the order of the District Magistrate,
West Godavari at Ellore dated 23-12-1946 and made
in M. C. No. 13 of 1946.

V. V. Srinivasa Ayyangar, K. Krishnamurthi &
M. Dwarakanath, for petitioner.

Public Prosecutor (V. L. Ethiraj) for Crown.
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ORDER. .

" The petitioner is the 45th respondent in
M. C. No. 11 of 1946 before the District
Magistrate, West Godavari and is an advo-
cate practising at Ellore. Along with the
rest he was served with an order dated
10-12-46 under section 144, Cr. P.C., passed
ex parte prohibiting him inter alia from
holding meetings and processions and doing
picketing and other demonstrations to incite
and provoke peaceful workers employed in
the various organisations in the Ellore
Municipal area and in the immediate vicinity.
On 16—12—1946 an application was made by
the petitioner to the District Magistrate to
rescind the order after holding an enquiry
and it is stated by Mr. V, V. Srinivasa
Ayyangar for the petitioner that the
petitioner had then at hand 8 witnesses
to be examined. The District Magistrate
refused to examine any witnesses and dis-
missed the petition. In his order dated 23rd
December 1946 dismissing the petition the
District Magistrate says that as his ex parte
order was only two weeks old and as it was
passed with a view to maintain law and
order and, ensure public peace and tran-
quility, he considered it unsafe to re-
scind the order at that stage either wholly
or even so far as it concerned a single
respondent. He proceeded to observe
that it would be easy for the petitioner to
adduce evidence to show that he merely
accepted innocent briefs in his professional
capacity.

When an application under section 144 (4)
Cr. P. C. is made and when the petitioner
offers evidence to show cause against the
continuance of the ex parte order against
him, it is the obvious duty of the Magistrate
to hold an enquiry and he cannot without
holding that enquiry anticipate what the
nature of the evidence would be and confirm
his ex parte otder The order of the District
Magistrate dated the 23rd December, 1946,
is set aside and the District Magisirate is
directed to hold an enquiry on the petition
dated 16th December, 1946, filed by the
petitioner, the 45th respondent before him,
after giving notice to the petitioner and
affording him sufficient opportunity to show
cause against the continuance of the ex parte
order against him.

N.T.R.

VENUGOPAL NAIDU V. EMPEROR

-trol Order read with rule 81

1947 M W N Cr

¢ Criminal Revision Case No. 808 of 1946
(Criminal Revision Petiton No. 776 of 1946)
& March 26, 1947

YAHYA ALI J
VENUGOPAL NAILU
V.
EMPEROR.

Madras Food Grains Control Order, 1945—
Contravention of—Statement recorded by
revenue officer—Admissibility—Cr. P. C.
(V of 1898), s. 162.

Where in connection with the contravention
of the provisions of the Madras Foodgrains
Control Order, 1945. the Assistant Com-
mercial Tax Officer and the Special Deputy
Tahsildar for procurement of grain held
inquiries and recorded from the accused
slatemefnx,

Held, the statements were not inadmissible.

Petition under sections 435 and 439 of the Code of
Criminal Procedure 1898, praying the High Court to
revise the Judgment of the Court of Session, Chin-
gleput dated 25—2— 1945 and passed in Criminal
Appeal No. 1 of 1946 (C. C. No. 278 of 1945 on the
file of the Court of the Sub Divisional Magistrate.
Saidapet).

M C. Rajagopalan, for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER.

This is an application to revise the order
of conviction and sentence passed against
the petitioner who was accused 2 in C. C.
No. 278 of 1945 on the file of the Sub Divi-
sional First Class Magistrate, Saidapet under
clause 3 (1) of the Madras Food Grains Con-
(4) of the
Defence of India Rules. The trial Court
found him guilty and sentenced him to pay
a fine of Rs. 300, in default to six weeks’
rigorous imprisonment. The conviction and
sentence were confirmed in appeal by the
Sessions Judge Chingleput. The petitioner
was found actually transporting 8 carts con-
taining 86 bags of paddy, each bag holding
64 Madras Measures along the public high-
way, without a permit as required under the
Rules. P. W. 6, the Special Deputy Tahsil-
dar for procurement of grain at Trivellore
intercepted him on the spot, held an enquiry
and recorded from the petitioner a statement
marked as Ex. E. He also recorded similar
statements (Ex-D) from the cart-drivers P.
Ws. 4 and 5. He then forwarded them to the
Assistant Commercial Tax Officer P.W. 1 who
held another enquiry and recorded again a
statement Ex. A. from the petitioner and ano-
ther statement Ex. B from a person who was
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the first accused in the case and who was sald
to be carrying. on this business in pariner-
ship with the petitioner. The conviction of
the appellant rests principally upon the state-
ments recorded by P. W: 6 on 23—3—45 and
by P. W. 1 on 24-3-45. Objection was taken
to the admissibility of these statements on
the ground that the Assistant Commercial
Tax Officer, P. W. 1 was in the position of
an investigating officer and that any state-
ment recorded by him would have to be
excluded under s.162 Cr.P.C.; but this
argument in any way does not apply to the
siatement recorded by P. W.6. Even the
contention that the statement recorded by the
Assistagt Commercial Tax Officer is not
admissible in evidence is wholly untenable.
In the Madras Foodgrains Control Order,
1943, there is no provision which clothes any
officer or officers of the Commercial Tax
Department with the powers of an officer in
charge of a police station to investigate an
offencs, Reference was made fn this connec-
tion to the decision of a Bench of this court
in Someshwar H. Shelat Inre [!]. That was
a case no doubt. of a statemeni recorded by
a special officer of the Coemmercial Tax
Department and i¢ was held that that staie-
ment was nod admizsible but the statement
recorded by that officer in thati case was in
the exercise of the pewer conferred upon him
by sub-seciion (3) of section 12 of the Hoard-
ing and Profiteering Prevention Otrdinance
which definitely staies :—

_“The Officers empowered by the Central or Pro-
vincial Government shall witbin the respective areas
for which they are appointed bave power to investi-
gate all offences punishable under this Ordinance
and im conducting any such investigation shall.
within the said areas, have all the powers, duties,
privileges and liabilities of an officer in charge of a
police station under the Code of Criminal Procedure,

1898, when investigating a cognizable offence
within the limits of his station.”

The learned judges were persuaded entirely
by the language of thissub-section in com=
ing to the conclusion that such an officer
had the full status of a police officer and
that his powers and duties must be limited
to those of a police officer nnder the Crimi=
nal Procedure Code which means that when
sacha statement is reduced to writing it can
only be used in accordance with the provi=
sions of section 162 of the Code of Criminal
Procedurs or under section 27 of the Evi-
dence Act. That decision has clearly no ap-
plication to a case of this kind arising under

1. [1946] M.w.N. 271 : cr. 47
Cr 17
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the Madias Foodograins Control Order
which does not contain any provision even
remotely analogons to sub section (3) of sec-
tion 12 of the Hoarding and Profiteering
Prevention Ordinance,

The second question that was raised was
that thsse seatements were not admissible
because the Deputy Thasildar extorted the
statement from the petitioner under duress.
This allegation was rightly found agaiast’
by both the conris below-

The last argument was that even accord-
ing to the language of the statements them-
szlves there was no admission that the peti-
tiomer was engaging in any undertaking
which involves the sale in wholesale quan-
tities of any food grains sb as to atiract the
application of section 3 (1) of the Food-
Grains Conirel Order. T have closely per-
used the statements and 1 have no doubt
that they amount to saying that the paddy
was being transported for the purpose of
sale in connection with the business in
which the petitioner as well ag the first
accased who was discharged had jeint inte-
rest. :

I find no substance in any of the conten-
tions raised. The petition dismissed.

N.T.R. —  Petition dismissed

Cr. R, C. No. 1167 of 1946
(Cr. R, P. No. 1118 of 1946)
April 9, 1947
YAHYA ALIL, J.

A. K. M. AHvwAD NAINA MARACAIK
V.
EMPEROR

Arms Act (X1of 1878), ss 14, 21 & 29—Li-
censee possessing more gun powder than
permissizle—Offence. ]

Wher a licensee possesses mire gun powder
than is mentioned in his gun licence, he
commits an offence under s. 14 and not
ander 5. 21 of the Arms Act; and a prose-
cution is not mdintainable under section
29 without the sanction of the district magis-
irate. .

The criterion to be applied in deciding whether
5. 14 applies is whether the possession or
control was rot covered by a licence, orif
it was -covered by alicence, whether it was
in the manner and to the extent permitted
by the licence. .

The word ‘extent’ in s. 14 does not relate only
to territorial extent, but includes the quan-
tity of ammunition permitted by the
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licence. Possession or “control of any quan-
tity in excess of it must be deemed, apart
from its not being covered by the licence, an
offence under s. 14 read with s. 19 (f),
because it iz not according to the extent
permitted by the licence.

S. 21 comes into blay only where in violation
of a condition, subject to which the licence
has been granted, an act has been done
which is nof punishable under s.19,

Petition under Ss. 435 and 439 Crl. P.C. 1898,
praying the High Court to revise the order of the
Court of Session, East Tanjore division dated
20—9—1946 and passed in C,A. 70 of 1946, (C.C. 42 of
1946, Sub Divisional Magistrate, Negapatam,)

K. V. Ramachandra Aiyar for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

JUDGMENT

The petitioner has been convicted by the
Sub Divisional Magistrate, Negapatam under
section 21 of the Indian Arms Act and sen-
tenced to pay a fins of Rs. 100, in default
rigorous imprisonment for one month. He
appealed to the Sessions Judge, Negapatam,
who confirmed the conviction but reduced
the fine to Rs. 30. -

The petitioner held a licence for an S. B.
B. L. gun for the years 1944-46 and he was
permitted by that licence to possess 30 catt=
ridges or one pound of gun powder, He also
possessed a licence under the Indian Explo-
slves Act by which he was entiiled to keep
for sale 50 1bs. of gun powder at a particular
place which was described in that licence.
He applied for the renewal of the gun pow=
der licence and in the ordinary course, the
application went to the Taluk Magistrate,
who on 5—A4—46 inspected the site where
the gun powder was stored. The Taluk
Magistrate found that only 3C1bs. were in
store at the place mentioned in the licence
under the Indian Explosives Act; but in the
shop there were besides the S. B. B. L. gun
1 7/8 1bs. of gun powder.. The Taluk Magis-
trate reported the matter to the aumthorities
and as a result the petitioner was prose-
cuted for being in possession of 7/8 1bs. of
gun powder in excess of the quantity per=
mitted by his gun licence. The prosecution
was under section 21 of the Indian Arms
Act and both the courts below have found
the petitioner guilty under that section.

The defence was twofold. On the facts
it 'was alleged that the excess of 7/8 Ibs.
was the gun powder that was removed
from the cariridges and that possession of
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suchh gun powder did not conmstitute an
offence. The more substantial objection
was with reference to the provision of law
thae was applicable. Even on the assumption
that the facts of the prosecution case were
all true, it was contended in both the courts
below as well as before me that the appro-
priate provision that was applicable to such
acase was section 14 of the Indian Arms
Act and that no contravention of that sec-
tion can form the subject-matter of a prose-
cution by virtue of section 29 of the same
Act without the previous sanction of the
District Magistrate. It is admitted that there
is’ no such sanction in the present case
because the view upon which the prosecution
has throughout acted is that section 21 of the
Arms Act is applicable and not section 14
and for a prosscution under section 21 no
such sanction is required. The question
that falls to be decided in this case is whether
when a licensee passesses more gun powder
than is mentioned in his gun licence, he
commits an offence under section 14 or under
section 21 of the Indian Arms Act.

Section 14 runs thus :

*No person shall have in his possession or under
his control any cannon or fire-arms, of any ammu-
nition or military stores except under a license

and in the manner and to the extent permitted
thereby, "

This has to be read with section 19 (f) which
is the provision relating to punishment for
the infringement of section 14 ;

*Whoever commits any of the following offences
(pamely) :—(f) has in his possession or under his
control any arms ammunition or military stores
in contravention of the provisions of section 14 or
section 15, shall be ished with impri t
for a term which may extend to three years or with
fine or with both.”

Section 29 provides :

*Where an offence punishable under sectiom 19,
clause (i) bas been committed within three months
from the date on which this Act comes into force
in any province, district or place to which section
82, clause 2 of Act XXXI of- 1860 applies at such
date or where such an offence has been committed
in any part of British India not beipg such a district,
province or place, no proceedings shall be instituted
against any person in respect of such offence without
the previous sanction of the magistrate of the dis-
trict, or, in a presidency-town, of the Commissioner
of Police.

Lastly section 21 is in these terms :—

*Whoever, in violation of a condition subject to
which a licence has been granted, does or omits to
do any act shall, when the doing or omitting to'do
such act is not punishable under Section 19 or S. 20,
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be punished with imprisonment for a term which may
extend to six months or with fine which may extend
t ) five hundred rupees or with both.

The lower courts have in holding that this
is a case falling within the purview of sec-
tion 21, relied upon condition 3 of the
licence which says that the licence fis valid
““40 the extent specified in column 8" and
column 8 is as follows: “Area within which
the licence is valid—Tanjore District.” It
is, from this condition, argued that the
expression “exteny’ is in iis connotation
restricted to territorial limit. The appel-
late court has also relied upon the second

condition in the licence which is in these -

words:

“If (the licence) covers only the persons named,

and the arms and ammunition described therein
and such retainers (if any) as may be entered in
column 5.”
The learned Session Judge comsidered that
this condition which also has been violated
does not fali within the ambit of section 14
of the Arms Act and hence the offence would
not be punishable under section 19 (f) as
coming under section 14. Attention was
further drawn to the first note at the bottom
of the licence which is .to the following
effect -

“‘Any breach of the conditions of this licence is
punishable with imprisonment for a term which may
extend to six months or with fine which may extend
to Rs, 500 or with both (Section 21 of the Indian
Arms Aot 1878),""

The criterion to be applied in deciding
whether Section-14 applies is whether the
possession or control was not covered by a
licence or if is was covered by a licence
whether it was in the manner and to &he
extent permitted by she licence. The prose-
cution case is dofinirely to she effeci that so
far as the excsss quantily of gunm power
that is found in the shop is concerned, it i8
not covered by the licence. I was ihere-
fore a case of possession of 7/8 1bs, of gun
powder without a iicence. Condition 2
might aiso bs applicabdle to such a case but
iv  has to be noticed that Section 21
comes into play only where in violation of a
condition subject to which she licence has
been granied an act has been done which
is not punishable under Section 19. Apart
from this quite simple way of disposing of
the matter, I have to deal with the second
part of Section 14 which relaies to the man-
ner and extent permitied by she licence as
there has beea coasiderable discussion about
1t as the Bar and in the cour: bslow. Both
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the lower courts relied on the decision of
the leatned Chief Justice of the Oudh Chief
Court sitiing singly in Ram Saromon Singh v.
Emperor [1) where it was held that the word
“oxtent’” in section' 14 means territory
in which the licence is valid but with
regard to the word “manner” the learned
Chief Justice was of the opinion that it
should not be given a restricted meaning.
We are not concerned in this case with the
interpretation of the word “manner’ but
with reference to the meaning given in the
Oudh case to the word “sxtent””. I have to
point out that the learned Chief Justice was
under the impression that that word had not
been construed in any case before amd itis
in that view that the interpretation was
given that the word means only the terri-
vorial limits. Actually there is an earlier
decision given by a Division Bench of the
Calcutta High Court in Malcolm v. Emperor
[2] disectly on the question of the meaning
of the word ‘“extens”” in section 14 of the
Indian Arms Act and unfortunaiely this
case was not cited before the learned Chief
Justice in the Oudh Court. In the Calcutta
case Jack and Ghose, JJ. fejected the argu-
mon¢ that was raised before them that she
word “‘extent’” in section 14 relates oaly to
territorial exient and comstrued the word
ssgxient’” to include the concept of limit of
time or of the duration of the licence as well.
There had been some delay in the renewal of
the licence but at the time when the offence
complained of was committed the weapon
was not actually covered by a licence.
Although it is usual not to prosecute persons
who hava applied for remewal before the
expiry of the year allowing them a month’s
period of grace, the learned Judges held thas
that would not affect the provisions of sec=
tion 19 which states that a person who has
in his possession arms in contravention of
the provisions of section 14 commils an
offence and to such a case it was held that
the word ‘“‘exient’” was applicable as the
accused was in possession and control of the
weapon after the expiry of the period of
licence.

The learned Public Prosecutor tried to
distinguish the Bench decision on the ground
that that was a case where the licence had
expired and at the time of the alleged sale of
the weapon it was not actually covered by a
subsisting licence. It was thus a case of

1. [1946] A.L.r.oudh. 124
2. [1933] A.LR.cal. 218
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possession without a licence and would come
direcily under the cariier portion of secition
14 and it was not necessary to discuss the
connotation of the word “extent’’ or iis
applicability to such a case. I have pointed
oun that the position is quite similar in
the presont case aiso as the excess quantity
was held without a licence. The Calcuita
cass is certainly authorisy for the position
thay the word “extent’ is not confined to
territorial extens only bus it has to be under-
stood in iis ordinary and natural sense. The
mganing of the word “extent> according lo
Wsbsier’s New [ntersational Diciionary is,
inver alia, “‘degree, moeasure, proportion’ as
can be gatiered from the patases in common
use, “4o a certain extent, to a great exicmt,
1o the full extent, and reaching the exten:’.
In fact when one speaks of the exient of a
person’s wealth or liabilities or his gains or
losses, it cannot be said that the use of tie
word “exient’ :n that context as implying
tho concept of quantily or bulk isinappro-
priate and there i8 no justificadon tor hold-
ing, whatever the limited application of the
‘word “exicnt’ may be in condition 3 read
with culumn 8 of the licence, that the word
“extent’”’ was used in section 14 as excluding
the idea of quasatity. Reference to the firss
foot noie in the iicence is also unprofitable as
the conditions in the licence as to which
section of the Aci is applicable cannot be held
§0 govern or comt:ol the provisions of the
Act itself. Is may bo contended that upon
sucn wide interpreiasion of seciion 14, sec-
tion 21 would become a superfluous provi-
sion and such intention canno: be attributed
to the Legislature. There can conceivably be
severai cases where scction 21 would come
into play, bu:lmay for illustration mention
tho breach of condition 7 of the licence
requiring the licenses o report the loss or
theft of the weapon at the nearest police
station. Such a violation will not fall under
szciion 14 and would de rendered punishable
under seciion 21 of the Act.

For the rzasons, I am in agreement with
the dofence contention that the word
“cxtent” in section t4 imcludes the quangity
of ammunition permitted by the licence.
Possession or conirol of any quantity in
oxcess of it musy be deemed apart from its
not being covered by the licemce, an offence
under scction 14 read with section 19 (f)
because it is not according o the exient
permitted by ihc licence. Lo this view i4
mus: be held that the prosecution of the
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petitioner was mot maintainable under sec-

tion 29 withont the sanction of the Districe

Magistrate. The petition is allowed and the

conviction is set aside, the fine if paid will be

refunded. o

N.T.K. — Conviction set aside.

Cr. R. C. No. 451 «of 1947

(Cr. R.P.No. 430 of 1947)

RAJAMANNAR J.
June 10, 1947,
UmMAL HASANATH
V.
EMPEKOR

Cr. P, C. (V of 1898), s5.205 & 353—Presence
of accused—Power to dispense with.

There is a difference between the stage contems=
plated by s 205, Cr, P. C. and that contein-
plated by 5.353; 5. 205 deals with the initial
appearance of the accused person before the
magistrate, whereas s.353 deals with the
presence of the accused during the trial of
the case or during enquiry.

S. 205 applies only to cases in which the
magistrate has issued a suimmons in the
first instance and not where the accused has
been arrested without or afier the issue of a
warrant. i

In other cases, s, 353, Cr.P.C.by necessary
implication conjers power on the presiding
officer, whether he is a magisirate cr a
sessions Judge or a Judge of the High
Court, to dispense with the personal atten-
dance of an accused person. Even other-
wise s 561 A of the Cade is wide enough to
confer such a power on the High Court.
Petition under sections 435 and 439 of the Code of

Crlminal Procedure, 1898, praying the Hige Court to

revise the order of the Court of ihe Sub-Magistrate

of Karur dated 1 —5—47in P. R. C, No. 11 of 1947.
V. T. Rangaswami Aiyangar for Peir.

Assi, Public Prosecutor (4. 8. Sivakami-
nathan) for Crown.
ORDER.
This case raises a point om which there

Is no direct authority. The petitionier is the

firss accused in P. R. C. No. 11 of 1947 in

the coury of tha Sub-Magistrate, Karur. She
was arrested without a warcans by the police

and remanded in a sub-jail for a period of 13

days. The offence was osme under section

302 of the Indian Penal Code. An applica-

tion was made 1o the viagisirate, purporting

00 be under ssction 205 of the Code of Cri-

miunal Procedure, to dispense with her per-

3onal attendance and to permit her to appear
by her advocate. The grounds on which
ths application was mads were that the peti-
tioner was a purdah Muslim lady belonging
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to a respectable family and that she wasa
woman of poor health and frequently falling
ill. The Sub-Magisirate rejected the appli-
cation for two reasons: (1) ¢that he had no
jurisdiction to grant the application; and (2)
that the accused might be required for identi-
fication purposes. The petitioner seeks to
have this order of the Magistrate revised by
this court. S

The second reason does nof appear to be
tenable. It has been represented to me that
the petitioner is a gosha lady and that none
of the witnesses is likely to have seen her
personally. It has also to be mentioned that
most of the witnesses have since been ex-
amiped and no necessity arose for identifica-
tion; but assuming that an occasion arose
for identification it would always be open fc
the Magistrate to direct her personal alter-
dance.

The other reason raises an important
question. The application was made under
section 205 of the Code of Criminal Proce-
dure and sub-section (1) of the scction rums
as follows:—

“Whenever a Magistrate issues a summons, he
may, if he sees reason so to do, dispense with the

personal atiendance of the accused, and permit him,
to appear by his pleader.”’

1t is clear from the language of this sub-
section that the power conferred upon a
Magisirate to dispense with the personal at-
tendance of the accused can be exercised
only when he issues a summons. It may be
that the case itself is a warrant case, buti
nevertheless the Magistiraie might bave is-
sued a summons in the first instance in
exercise of his discretion under section 204
of the Code of Criminal Procedure. Even
then the Magistrate would have power
under this provision (vide Basumodi Adhi-
karini v. Budram Kalita [1]). In the present
case admittedly the Magistrate never issued
a summons. The petitioncr was ariested
without a warrant, It was held in Abdul Ha-
mid v. King Emperor [2] by a Division Bench
of the Patna High Cour# that section 205 of
the Codo of Criminal Procedure applies only
80 cases in which the Magistrate has issued
a summons in tho first instasce and not
whers the accused has been arrested with-
out or after the issue of a warrant. This
conclusion appears to be inevitable from the
language of the seciion. I have come across
only one case in which though the Ma-
gistrate issued a warrant ye: it was held
tha the Magistrate could grans an applica-

1. [1894] 21 cal. 588
2. [1923] 2 pat. 793
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tion under section 205; but the circum-
stapces were very peculiar, In that case
(Narayana Aiyar In re, [3)) it was found that
though the procedure to be followed was as
in a summons case the Magistrate happened
to issue a bailable warrant by mistake.
Having made that mistake the Magistrate
refused the application uncer s. 205 for ex-
emptiion from persomal attendance on the
ground that a warrant had been issued. The
learned Judge, Kuppuswami Aiyar J. held
that the Magistrate was ™ not justified in
taking his stand on an incorrect order of his
for refusing the application, Ido not think
that this decision helps me in any way.

The question then remains whether the
Magistrate has the power to dispense with
the personal attendazce of the accused
under any other provision of the Code. The
learned advocate for the petitioner conceded
that there was no other express provision.
There is only a reference to exemption from
personal atiendance in section 353 of the
Code of Criminal Procedure which runs as
follows :—

“*Except as otherwise expressly provided, all evi~

dence taken under Chapters XVIIL, XX, XXI, XXI1I
and XXIII shall be taken in the presence of the ac-
cused or, when his personal attendance is dispensed
with, in the presence of his pleader.”
Courts have held that 2 powsr could be imp-
lied under this scciion to dispense with the
atiendance of an accused during his trial
before the criminal session: of the High
Court or before the moffusil court of Session.
In Emperor v. C. W. King (4], it was held
that the High Court had power under the
provisicns of Section 353 to dispense with
the attendance of an accussd person during
his trial before it in the Scssions on the
ground of higill-health. Dezvar J. observes
as follows :

Section 205 of the Code of Criminal Procedure
empowers a Magistrate to dispense with the atten-
dance of the accused in cases where he issues a sum-
mons and it seems to me that it could not¢ have
been the policy of the Legislature that the High

Court should not bave similar power in all proper
cases.'’

In in re Kandamani Deyi (5], Kumaraswami
Sastri J. held that a Sessions Judge had
power to dispense with the personal atten-
dance of an accused and allow him t0 appear
by a pleader during the Sessions trial.

I am inclined to take the view that sec-
tion 353 by mnecessary implication confers
power on the presiding officer whether he is
a Magistrate or a Sessions Judgs or a Judge

3. [1946] M. w. N. 480 : cr. 97
4. _[1912] 14 Bom. &. . 236
5. [1922] M. W. N. 165 : 45 mMad. 359



114
of the High Court to dispense with the per-
sonal attendance of an accused person.
Chapter XVIII would cover an enquiry be
fore the committing Magistrate also. There
appears to be a difference between the stage
contemplated by section 205 and that comn-
templated by scction 353. Section 205 deals
with the initial appearance of the accused
person before the Magistrate, whereas sec-
tion 3353 deals with the presence of the ac-
cused during the trial of the case or during
enquiry. [ therefore hold that the Magis-
trato had the power to enteriain the applica-
tion of the petitionesr.

In any event I think that the language of
section 561-A is wide enough to confer such
power on this court,

This appears to be a case in which having
regard to the fact that the petitioner is a
gosha Muslim lady and alleged to be in
poor health it would be in the imterests of
justice to dispense with the personal atten-
dance of the petitioner. The Magistrate will
of course have the power to direct the perso-
nal attendance of the petitioner whenever
he shinks it becomes necessary.

The petition is therefore allowed.

N.T.R- Petition allowed.

Cr. R. C. No. 67 of 1947
(Cr. R. P. No. 61 of 1947)
April 3, 1947,
YAHYA ABI J.
INATESA NAICKER
V.

MART GRAMANI & another.

Criminal Procedure Code (V of 1898), S. 247
—Sumimons  case—Complainant absent—
Acquittal imperative,

When in a summons case the complainant
does nov appear, it is imperative on the part
of the magistrate to acquit the accused
unless there is a proper reason for adjourn-
ing the hearing of the case.

(1926) M. W. N. 928; 49 Mad. 833, followed.
Petition under sections 435 and 439 uf the Code of

Criminal Procedure 1898, praying the High Court to

revise the order of the Court of Stationary Sub

Magistrate of Chingleput dated 18—12—1946 and

made in C, C. 2470 of 1946.

S. Krishnamurthi & VepaP. Sarathi for Pets.

V. Rajagopalachariar for Respt.

Public Prosecutor (V. L. Ethiraj ) for Crown.

ORDER

This is an application to revise the order
of acquittal passed by the Stationary Sub-
Magistrate of Chingleput in C. C. No. 2470
of 1946 on his file under section 247 of the
Code of Criminal Procedure. That case arose
upon a complaiat filed by the petitiofier here-
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in against the respondents alleging the com-
mission of offences by the respondents under
seglions 447 and 446 of the Indian Penal
Code. The case was posted first and heard
on 6th December 1946. After the examina-
tion of the complainant, it was adjourned to
16th December 1946 for further evidemce.
On that day when the case was called, the
complainant was not present either in person
or by pleader and comsequently the Sub-
Magistrate acting under section 247 of the
Code of Criminal Procedure, acquitted the
respondents accused.

In the affidavi¢ filed by the petitioner in
this court in this case, it fis alleged that on
that day he and his wiinesses were present
in court from 10 A. M., that just before the
case was called, the advocate appearing for
the accused called him and asked him to
fetch his vakil as the case was about to be
called, that he immediately went to the civil
court where his advocate was engaged and
brought him before the Magistrate’s courg
within a few minutes, but in the meantime
the cas: had been callad and the respondent
had been acquitted. This version has been
supported in the affidavits of the Village
Munsif and of another person who is said to
have been present for being examined asa
witness by the complainant in his case.
These allegations have, however, been refu-
ted by the first respondent in his affidavi,
in which he says that none of the wiinesses
were present, that the case was called at
I p. M. and until then nobody had turned
up, that the complainant gave up the case as
he considered it futile to adduce any evi-
dence. It is scarcely necessary to go into
the merits of these averments as the legai
position as to the applicability of section 247
of the Code of Criminal Procedure to the
facts that transpired. is perfectly clear and
free from doubt. Section 247 provides:

~If the summons has been issued on complaint,
and wpon the day appointed for the appearance of
the accused, or any day subsequent thereto to whick
the hearing may be adjourned the complainant does
not appear, the Magistrate shall. notwithstanding
anything hereinbefore contained, acquit the accused,
unless for some reason he thinks proper to adjourn
the hearing of the case to some other day. '’

The proviso to the section is not material.
It will be apparent from the language of the
section that when in a summons case the
complainani does not apper, i1 i3 impzrative
on the part of the Magisirate to acquit the
accused, unless there is a proper reason for
adjourning the hearing of the case. 1l is not
the case of the complainant that there was
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any such reason of which the Magifirate
was aware at the time he called the case and
the complainant was absent. Tn those
circumstances, there was no discretion in the
matter; the Magistrate was bound by the
statute to acquit the accused. Where there-
fore, an order has been passed in conformity
with statutory duty, it must be held to be a
proper and correct order, and there can beno
question of revising such ap order merely
because it wou'!d cause some hardship to the
party.

Tn Crimina! Revision Case No. 229 of 1923
Jackson J. had taken the view that the appea-
rance of the complainant in anv portion of
the day is sufficient compliance with section
247 and that the Magistrate was bound to
wait for the appearance of the complainant
until the close of the day. This view which
was conirary to the prevailing judicial
opinion at that time was dissented from by a
Division Bench of this court in Tonkya v.
Jaganna [1]. Tn that case, it was held that
gection 247 makes it obligatory on the Magis-
trate to acquit the accused if the complainant
does not appear, unless there was proper
reason before the Magistrate for the adjourn-
ment of the hearing of the case, The learned
Judges said:

*Though the Magistrate could very well have
waited for a short time, it cannot be said that the
order of the Magistrate is illegal. He acted within
his powers and when the order is not illegal it would
not be right for this court to interfere with it,""
Considering the argument about hardship,
which has also been repeated in thiscase, the
learned Judges observed that the hardships
that may b= caused to complainant in cons-
truing the section cannot be considered, as
no forced construction can be given to the
very clear words of the section. This decision
has been followed in a number of cases
decided dy single Judges, dut it is not necess=
ary to cite them. T must hold, following the
Bench decision, that the order of the Sub-
Magistrate is perfectly legal and competent
and cannot be'ioterfered with in revision.

The petition is dismissed.

N.T.R. —_ Petition dismissed
Criminal Revision Case No. 685 of 1946
(Criminal Revision Petiiion No. 655 of 1946)
April 18, 1947
YAHYA ALI, J.
VENKATASUBBIAH

V.
2 EMPE«OR
Penal Code (XLV of 1860), s. 161—Appli-
cability.

1. [1926] m.w.N. 928; 49 mad 833
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A payment would Be a bribe whether paid be-
Sfore the doing of the official act, or after the
official act kos been done or official favour
has been shown.

A public servant on leave, where such leave
counts as duty. is still a public servant
and can be guilty of an offence under s. 161
Penal Code.

Petition under Sections 435 and 439 of the Code of
Criminal Procedure,.1898, praying the High Court
to revise the Order of the Court of Session, South
Arcot dated 20—7—1946 in C. A. No. 58 of 1946 pre-
ferred against the order of the Sub Divisional Magis-
trate, Tirukoilur dated 30—4—1946 in C. C. No, 137
of 1945,

N. Somasundaram for Petr.

Public Prosecutor (V.L. Ethiraj) for Crown.

JUDGMENT.

The petitioner was an assistant goods
clerk in Chidambaram rallway station. He
is said to have received from P. W. 1 a sum
of Rs. 15 as a reward for his having accepted
and consigned some parcels. The defence
was that that sum was received asa loan.
That defence, being manifestly puerile, was
rightly rejected by both the Courts below.
P..W. 1°s version has been cerroborated by
his master and other witnesses. There can
therefore be no doubt that the sum of Rs. 13
was received by the petitioner asan illegal
gralification for doing an official act.

Two ingenious arguments are raised by
Mr. N. Somasundaram for the petitioner.
The first is that the phrase, ‘motive or re-
ward’ in section 161 of the Indian Penal
Code, does not cover a case where the pay-
ment is made in respect of past favours. The
term ‘reward’ in the phrase is manifestly
intended to apply toa past service. What
is forbidden generally is receiving any grati-
fication as motive to do ora reward for
having done any such thing asis described
in the definition. Any other construction
would lead to an absurdity. In that view
the payment would be a bribe when paid
before the doing of an official act but it
would not be a bride if paid after the official
act bas been done or official favour has been
shown. Tt will be the easiest thing for a
person in sauch a position to stipulate for
the payment immediately after the doing of
the official act or the showing of the official
favour. Such a construction is not in keep-
ing with either the language or the spirit of
section 161 of the Indian Penal Code.

The second contention is that since the
petitioner was on leave, he ceased to bea
public servant and that consequently sec-
tion 161 was not applicable to him. Such
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leave counts as duty and’ so long .asa per-
son ison duty, he must he deemed to bea
public servane.
I find no merit whatever in this petition
and consequently I confirm the conviction,
With regard to the sentence, there are no
pariicularly aggravaiing features in this
case; and in my opipion, a sentence of S8ix
months’ R. I, will meet the ends of justice.
The sentence is reduced accordingly.
N.T.R. —_
Cr. R. C. No. 545 of 1946
(Cr. R P. No. 523 of 1946)
December 19, 1946
KUPPUSWAMI AYYAR, J.
K C. MANIKYA MUDALIAR

v.
P. P. ANTONY

Criminal Procedure Code (V of 1898) S.437
Admitting complaint under some sections—
Direction to trect as preliminary register
case for another offence withoui notice—
Validizy. i
A complaint was filed against the petitioners
alleging that they entered the house of the
complainant and stole some arvicles. The
magistrate admitted the case under Ss. 454
and 380 I, P. C. When the case was pen-
ding, the Additional District Magisirate
was moved ond he directed that the case
should be treated as a preliminary register
casz and proceeded with under S. 395 IP.C.
Held, when acomplaint is made the irying
magistrate need not admit the case in res-
pect of all the offences mentioned in the
complaint. If after inquiry he finds that a
more serious offence has also-been commit-
ted, he can frame a charge and proceed
with the trial or commit the accused to trial.
Therefore it could not be said that the order
of the trying magistrate amounted to a dis-
missal of the complaint under S. 395 L.P.C,
to justify the order passed by the Additional
Magistrate. Nor could the prosecution for

a more serious offence be ordered by the

Appellate Court without notice to the accus-

ed and without hearing him.

Petition under Sections 435 and 439 of the Code
of Criminal Procedure. 1898. praying the High Court
to revise the order of the Additional District Magis-
trate, Chittoor. dated 3—5—1946 in C.R. P. No. 15
of 1946 preferred against the order of the Stationary
Sub Magistrate Tirnpati dated 16—4—1946 in C.C,
No. 486 of 1946.

V. T. Rangaswami Ayyangar & G. Nata-

rajan, for Petr.
Public  Prosecutor, (V. L. Ethiraj),
ORDER

Crown.
The two accused in C. C. No. 486 of 1946

for
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on the file of the Stationary Sub-Magistrate,
Triupatiseek to revise the order of the District
Magistrate of Chittoor in Cr. R. P. No. 15 of
1946  directing the case to be treated asa
preliminary register case under section 393
I.P. C. A ccmplaint was filed against the
petitioners alleging that they entered the
house of the complainant and stole some
cinema articles. The Magistrate admitted the
the case under section 380 I.P.C. on receiving
the complaint. Wken the case was pending,
the Additional Magistrate was moved and he
directed that the case should be treated as a
preliminary register case and proceeded with
under section 395 L.P.C. T

Tt is stated that the Magistrate had no
jurisdiction to pass an order like this without
notice to the petitioners and secondly that he
had no jurisdiction to pass such an order.
In this case the order admitting the complaint
for an offence under sections 454 and 380
I. P. C. is construed as an order dismissing
the complaint for an offence under section 395
I.P.C.T1do not think the Magistrate was
justified in having so construed. When a
complaint is made, the trying Magistrate
need not admit the case in respect of all the
offeaces mentioned in the complaint. 1f after
enquiry he finds that 2 more serious offence
has also been committed, he can frame a
charge and proceed with the trial.  Therefore
it cannot be sald that the order of the
trying Magistrate amounted fo  dismissal
of the complaint under section 3951, P. C.
to justify the order passed by the Additional
District Magistrate; nor can it be said that
In a case liks this a prosscution for a
mors serious offence can be ordered by
an appellate Court without notice to the
accused and without hearing him. It is
open to the irying Magisirate after the evi-
dence tc frame a charge on a graver offence
if it was committed and then commit the
accused to trial. All that is objected to is
that the Additional District Magistrate
should not have given the direction and that
an order will have to be passed by the trying
Magistrate himself and not by the appellate
Magistrate. To this extent the argument
has to be accepted.

The order directing the prosecution for an
offence under section 395 L. P, C. is sst aside
and the matter will be left to be decided by
the trial cours after taking the necessary
evidence.

N. T. Re
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FULL BENCH 5
C. M. P. No. 1270 of 1947
July 21, 1947 o
SIR FREDERICK WILLIAM GINTLE, C.J., PATANJALL
SASTRI & GOVINDARAJACHART, JJ-
IN THE MATTER OF A PLEADER

Legal Practitioner— Readmission—Grounds.

In an application for reinsiatement o0s a
practitioner, the court has to be satisfied,
amongst other things, that the applicant has
rehabilitated himsel f in such a manner that
he is fitted to be readmitted as a member of
the honourable profession to which he
belonged before he was displaced from it by
reason of his conduct. d

The success or otherwise of the application
must depend upon his character, reputation
and behaviour and other matters about the
applicant after he had been displaced from
his membership from the roll. It is no
ground to support an application of this sort

‘ to state that the applicant had advised

Sfriends or clients on legal affairs. Tf, after

ceasing to be qualified as o professional

gentleman in legal matters, an individual
nevertheless, to the utmost extent posiible,
continues to act for reward in legal matters

and advises in such matters, that would be a

very strong ground ‘o refuse an application

for reinstatement.

Petition under Sections 6 and 7 of the Legal Prac-
titioners Act and Bection 151 of Act V of 1908 pray-
ing that ip the circumstances stated in the affidavit
filed therewith the High Coart will be pleased to
reconsider the order dated 25—11—1940 and made in
Referred Case No 23 of 1940 by which the name of
the petitioner was struck off the rolls of Pleaders
and direct his reinstatement.

P. M. Srinivasa Ayyangar, for Petr.

Advocate General, for Crown.

ORDER

SIR GENTLE, C. J.—This is an application
by the petitioner who formerly was a pleader,
for restoration of his sanad and reinstatement
as pleader. He was first enrolled as a First
Grade Pleader in 1925. Upon complaint by
a client to tho lIsarned District Munsif of
Saitur, an enquiry was held into the conduct
of the petitioner who had obiained, on behalf
of his client, a sum of Rs. 568-2-0 and accoun-
ted to the client only for Rs. 100. The learned
District Munsif reported that the petitioner
har:l misappropriated the balance Rs 468—2-0.
This court, upon considering the District
Munsif’s report, found that the petitioner had
been guilty of professional misconduct and
directed the cancellation of his sapad and
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he was removed frdm the roll of pleaders.
That was on the 25th November 1940.

Lo support of the present application a
number of affidavits hiave been filed to which
a shor reference is convenient. The peti-
tioner, himself, expresses full regret and
promises that, if his application is granted,
there will never be further cause for comp-
laint against him. He also says that the
amount which he misappropriated has been
restored to the ivjured party.

The affidavits of the petitioner and of other
deponenis set out that, following the order
of this court in 1940, the pleader for a period
of one year, 1940-1941, was employed in the
office of Mr. D. Narasimhachari. a learned
advocate in Madura ; in the next year he
was engaged at the Union Christian High
Schoal, Madura as a teacher in Englisk; in
the following year he was employed as lec-
turer in science in the Madura College; and
for thres years thereafter, unti) the present
time, he has bern acting and employed as
manager of the Yarn Merchants Association
in Madura. There are affidavits deposed to
by the learned advoeate, to whom reference
bas just been mad:; the Headmasier of the
Union Christian High School; the Princi-
pal of the Madursa College; and sevaral gen-
tlemen of posiiion in Madura carrying on
business as varn merchants who hava held
office in the Yarn Mercliants Association as
S=cretars, President and similar appoint-
ments. All the uffidavits speak in high
terms of the couduct of the petitioner.
Those which deal with his employmen: dur-
ing the last three years as Manager of ithe
Yarn Merchanis Association, testify to the
honesty and intrgrity of the petitioner, that
he has been enirusied with considerable sums
of monsy for all of which he has accounted
and thay the books, which it was his duty to
maintain, have besn audited and bave been
found in every way lo he corsect and pro-
perly kept. These affidavits add that, in
the opinion of the dspoments, the petitioner
has realized his position and has by his con=
duct, behaviour und integrity shown that
he has regained the character which he lost
when he was found guilty of misappropira-
tion of moneys belonging to his client.

In an application of this nature, it has
been poinzed out in similar proceedings the
Cour: has to be satisfied. amongst other
things, that the applicant has rehabilitated
himself in sucha manner that he is fitted
to be readmiited as a member of the honours
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able profession to whiche he belonged before
he was displaced from it by reason of bis
conduct.

In the present instance I am satisfied
that the petitioner bas regained his lost
character and has shown by his conduct
that now he is fitted to be readmitted and
again to become a member of the honourable
profession to which he belonged prior to
1940 and in my view this application should
succeed,

T desire however to make one or two further
observations. In several of the affidavits
which were filed on behalf of the petitioner,
there are statements to the efifect that the
deponents or others availed themselves of
the assistance in legal maiters of the peti-
tioner; he gave legal advice and assisted in
legal affairs. When this application first
came before this Court in April it was
adjourned in order that further affidavits
should be filed dealing with the guestion
whether the applicant had been remunerat-
ed for his services in giving legal advice and
helping in legal affairs. Further affidavits
have now been filed from which it is clear
that such service was gratnitous and no fee
was demanded by the applicant nor paid by
ths persons who were advised by him. That
being the position here, no further obser-
vation i required iegarding the applicant.
But [ wish to'say this: it is no ground to
support an application of this sort to state
that the applicant had advised friends or
clients in legal affairs. The success or other-
wisa of an application of this sort must
depend upon his character, reputation and
behavionr and other matiers regarding the
applicant after he has been displaced from
his membership as pleader from the roll. If,
after ceasing to be qualified as a profsssional
gentleman in legal matters, an individual
nevertheless to the uimost extent possible,
continues to act for reward in legal matiers
and advises in such matters, that would he
a very strong ground to refuse am applica-
tion for reinstatement. It is clear that hav-
ing been ordered by the Covurt fo cease to
be a member of the legal profession, such
individual cannot appear in Coust he
could, of course, advise on law; but if he
did so for reward, in other words. to the
fullest extent possible he continued to act
in a professional capacity, ir my view that
would be a sirong ground o refuse to enter-
tain an application for reinstatement.

For reasons I  have given, in my view,
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this application should succeed and an order

made as songht in the application.

. PATaNyaLr SasTRL J: T agree.
GOVINDARAJACHARL, J: T agree.

N.T.R. —
Cr, R. C. No. 1087 of 1946
(Cr.R P. No. 1040 of 1946)
July 22, 1947
CHANDRASEKHARA IYER, J.
ALLUKI VENKATA SURYANARAYANARAJU
: & others

Ve

PAKALAPATI SUNDARA RAMACHANDRARAJU
Cr.P C. (V of 1898), Ss.145(4) & 146—

Possession—What consiitutes.

Possession of a fugitive, scrappy or recent
character is not the possession that is con-
templated under sub. cl. (4) of s. 145,
Cr.P. C. as the possession which should be
maintained by the magistrate subject to the
result of the Ciyil Court.

Where there has been a scramble for posses-
sion between two parties and neither side
has effective possession, the proper order to
make is one under s. 146.

Petition under Sections 435 and 438 Code of Cri-
minal Procedure, 1898, praying the High Court to
revise the Judgment of the Court of the Additional
First Class Magistrate of Rajamundry in M. C. No. 1
of 1946 dated 5—10—46.

K. S. Jayarama Ayyar & P. Satyanarayana
Raju, for Petrs.

V. T. Rangaswami Ayyangar for P. A Raju,
for Respt.

Public Prosecutor (V. L. Ethiraj. for Crown.

.

ORDER

This is a revision directed against the order
of the Additional First Class Magistrate,
Rajamundry, in M. C. No. | of 1946 bolding
that the property in dispuie called Perugu
Lanka was in ths possession of the ‘A’ party,
namely, Pakalapati Sundara Ramachandra-
raju, and that “his possession shall continue’”
until he is evicted therefrom in due course
of law. There is a direction that the attach-
ment made on 24-4-1946 be raised and that
the ‘A’ party should be put in possession of
the land in dispute.

It is apparent from the order itself that
the possession on which reliance has been
placed by the Magistrate for coming to the
conclusion that the ‘A’ party was in such
possession, commenced only in February
1946. This is what he says:—

‘“The indication of possession is, not the raising
of bunds last year, but the raising of bunds and the
erection’of cattle shed this year in February 1946.”

The jurisdiction of the magistrate under
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section 145, Criminal Proceduae Code %as

invoked by a repori of the Circle Inspector of

Police dated 23-2-1946, and the report states

that the cattie-shed and the bunds which each

party claims as having been brought into
existence on the land were only a week or ten
days old. This statement of the Circle

Inspector of Police is confirmed as correct by

the Additional First Class Magistrate. If

this is the truth, chen there is no gaimsaying

she fact that apparently there has been a

scramble for possession between the two

parties and that in this scramble some kind
of work here and some kind of work there
might have been done by one side or ihe
other to lend support to their pleas of posses-
sion. Such possession of a fugitive, scrappy
or recent characier is not the posssssion that
is contemplated under sub-clause 4 of section
145 as the possession which should be main-
sained by the Magistrate subject to the result
of the decision of a Civil Court. Neither side
has effictive possession and unde: such
circumstances the proper order to make was
one under section 146, namely, that the pro-
perty be awached until a compstent court
determines the rights of the parties or deter-
mines who is the person entittled to posses-
sion. The order of the lower court is hence
set aside and such an order will be substituted
in its place. The First Class Magistrate is
directed to appoint forthwith a Receiver to
take possession of the property pending final

adjudication on the rights of the pargiesin a

civil court.

N.T.R. —

A Cr. R. C. No. 93 of 1947
(C. R. No. 7 of 1947)
Cr. R. C. No. 303 of 1947
(Taken up No. 1 of 1947)
April 1, 1947
YAHYA ALI, T,
ABDUL KARREM
Vo
EMPEROR

Cr.P.C. (V of 1898) S. 562—Conviction and
reference under S. 562 — Appeal against
conviction.

An appeal lies against the (preliminary) con-
viction by a magistrate who is not compe-
tent to act under S.562 (1) (a) Cr.P.C.
and who has therefore farwarded the case
to a magistrate competent (o do so.

A right of appeal is given in the Code against
4 conviction and it cannot be said the con-
viction is incomplete without a sentence for
the lpurpase of exercising the right of ap-
peal.

ABDUL KAKEEM V¥. BMPEROK
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Case referred for the orders of the High Court,
under s, 438 of the Criminal Procedure Cpde, by the
District Magistrate of Vizagapatam in his letter
dated 20—1—1947 in R, C. No. 140 of 1947 and
Case taken up by the High Court on perusal of the
Calender and in Criminal Appeal No, 7 of 1946 on
the file of the Court of the Sub-Divisional
Magistrate of Vizagapatem (in C. C. No. 1895 of
1945 on the fle of the Stationary Sub-Magistrate of

Vizagapatam).

Public Prosecutor, (V. L. Ethiraj),
Crown.

ORDER ;

Thisis a reference by the District Magistrate
of Vizagapatam made in the followingcircum-
stances. One Abdul Kareem, a clerk in the
Fleet Mail Office, Vizagapatam was charged
with having committed thef: under section 381
1. P. C. He was tried in C. C. No. 1895 of
1945 on the file of the Stationary Sub-Magis-
trate  Vizagapatam and convicied  of that
offence. Ths Magistraie was of the opinion
that since the accused was a young man
without any previous comyviction, it would be
proper io reicase him under section 562 (1)(a)
of the Code of Criminal Procedure instead of
awarding him a sentence. Since he was nov
empowered under that scction he forwarded
the accuscd under szction 380 Cr. P. C. 1o the
Additional {First Class Magistrate, Vizaga-
patam, for taking appropriate action, if he
considered it fiy, under section 562 Cr. P. C.
Before ths Additional First Class Magistrate
could dispose of the matter on the reference
undar seciion 380, Abdul Karcem preferred
an appeal agamsi his conviciion by the
Stationary Sub-Mayistrate. The appeal was
heard by the Sub Divisional Magistrate,
Vizagapatam who dismissed it in limine on the
ground thay it was premature and that there
was no provision of law under which such an
appeal could be filed. The learned Sub-
Divisional Magistrate took the view that with-
out a sentence a comviction is mot complete
and since no sentence had been passed in the
case an appeal against a mere conviction nog
accompanied by a sentence is not maintaina-
ble. 1n this view he did not enter on the
merits of the case.

The District Magistrate in his reference
requests to be informed ‘‘whether an appeal
lies against the preliminary comviction by a
Magisirate who is nou competent to act
under szction 562 (1) (a) Cr. P. C. and who
has, therefore, forwarded the case to a Magis-
trate competent to do so.”” His own opinion
is that mo appeal lay at all before the Sub-
Divisional Magistrate at the stage at which
it was filed and that the conviction by the
Staticnary Sub-Magisirate was not a convig=

for
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tion in law as the cass has now been taken on
file by the Additionai Firsy Class ‘Magistrate
wiio, on his appreciation of $he svidence may
very well discharge or acquit the accused.
He considers that the proper cousse for the
accused was to await the decision of the
Addivional First Class Magistrate and if he
was convicted io prefer am appeal to the Court
of Session.

The point raised in the reference is one of
ficss impressions, and is nos altogether free
from difficulty. Having bsstowed atiention
%0 all the aspects of the matter, however. [
have come to the conciusion that the appsal
praferred by Abdul Karim ¢o the Sub-
Divisional Magistrate against the conviction
in C. €. 1895 of 1945 was nol incompeient.
As the Districe Magistrate tias himself pointed
oui a right of appeal is given in the Criminal
Procedure Code against a4 conviciion under
Section 381 . P. C. I am not in a posiiion
to agree with the argument that vhic convic-
tion is incomplete withou! a senlence for the
purpose of exercisiug the righs of appeat, In
order to be able to deal with the matier effec
tually I have suo motu takem np in revision
C. A. 7 of 1946 on the fite of she Sub Divi-
sional Magistraic, Vizagepatam. [ have not
considerzd 1t mecess:iry to give notice to the
accus:d as the order that I propose to make
is favourable to him. The order of the Sub-
Divisional Magistzate in C. A. 7 of 1946
dismissing ths appeal is sey aside and the
appeal is restored to his fle for being heard
and disposed of according to law. 1If on
hearing both sides in the appeal the Sub Divi=
gional Magistrate comes to the conclusion
that she accused should be acquitted
aliogether the raferenca made under section
562 Cr. P. C. to ths Additional Firsi Class
Magisirate by the Siatlonary Sub-Magistrate
becomes otiose. If- on the other hand, the
Sub Divisional Magisirate convicts the acc-
used, 1! will be open to him to consider
whether the coaviciion should bs followed
by a sentence or whsther action should be
taken by him under ssction 562 Cr. P, C. In
either case, the reference to the Additional
First Class Magisirate would become
infructuous.

The reference is answored accordiugly and
she papers will be returned to the Districe
Magistrate.

The Sub-Divisioma! Magisirate, Vizaga-
patam will be directed to restore C. A, 7 of
1946 to his file and dispose of it on the

VENKATA REDDI v. EMPEROR
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matits in the light of the observations made
in this judgment.
N.T.R. o
Cr. R. C. No. 561 of 1947
(Cr. R. P. No. 457 of 1947)
July 28, 1947
RATAMANNAR, J.
K. VeNKATA REDDI,
V.
EMPEROR

Evidence Act (I of 1872) s.25—Prohibition

Act — Prohibition Sub Inspector — State-

ment before—Admissibility.
A Prohibivion Sub Inspecior cainot be deemed

to be a police officer within the meaning of

5. 25 Evidence Act and a confessional state-

ment made to him is not inadmissibile in

evidence. B

Petition under Sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court
to revise the order of Stationery Sub Magistrate’
P;liivendla dated 26—5—47 and made in C, C.358
(e}

b
B. Jagannadha Das & C. V. Dikshitalu, for
Petr.
Public Prosecutor (V. L. Ethiraj) for Crown.
ORDER.

The only question which atises in this revi-
sion petitton is whetber 2 confessional siate-
ment recerded by a’ Prohibition Sub-Inspector
is not admissible in evidence because it isa
confession made to a Police Officer. The
decision torss upen whether a Prohibition
Sub-lnspecior can be deemed to be a “Police
Officer’” within the meaning of section 25 of
the Indian Evidence Act. The Stationary
Sub-Magistrate, Pulivendla, has held that he
is not and therefors the statement of the
accused recorded by him is admissible.

Mt. Jagannadha Das for the petitioner took
me through all the relevant provisions of
the Madras Prohibition Act. In particular
he siressed upon the following provisions.
Section 15 declares that all offerices under
the Act shall be cognizable and the provi-
sions of the Code of Criminal Procedure,
1898, with respect to cognizable offences
shall apply to them. S:ction 38 provides
how a person arrested under the provisions
of sections 28,29, 32 or 33 has to be deals
with. Sub-section (3) of thav section says
that on the arrested persom being brought
in custody before a Prohibition or Police
Officer, such officer skall hold such enquiry
as he may thiok necessary. He relied parbi-
cularly om these two provisions and G. O.
No. 475, Mis. 2056, Revenue dated 21st Sep-
tember 1946 which declared every prohibi,
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tion station house to be a police btation.
This G. O. is apparently issued in accordance
. with the definition in section 3 snb-section
(13) which says thut “polica station” includes
any place whick ths proviacial Government
may, by notification, declare 10 be a police
giation for the purpose of this Act.

Lsarned advocate for whe pelitioner con=
tended that the term ‘police officer’” which
has not beem defined in the Bvidsmes Act
should not be undersiood in a resteicted
sense to comprise only officers regulagly em-
ployed in the police deparement but it should
include officers invested with powers to
detect offences and to investigate intc them.
He relisd aupon the Full Bench decisions in
Ameer Sharif v. Emperor [l] and Nannoo v.
Emperor [2]. He however aumiited that the
decision in Radhaicishnun Marwari ¥. Em-=
peror (3] takes a differens view, This deci-
sion was itself discussed in the
Full Bench decision [1]

The Madras High Court has, in a series of
cases, taken ths view that an Bxcise Officer
under the Madras Abkari Actis not a police
officer within the meaning of section 25 of
the BEvidence Act. Sundaram ChettiJ. in
Mahalakshmayya v. Emperor (4] Bardswell J.
in Duraisami Nadar v Emperor [5] Borwill J.
in Public Prosecuror v. Marimuthu Goundan
[6] and vzry seceatly Yahya AliJ in Mayil-
vahanam in re (1] have taken this vicw in
spite of the fact that Excise Officers are io-
vesied wlch several powers similar 5o and of
the nature of police powers. I fndit diffi-
cult to distingnish shese cases from the
present case and I fiad nothing in the Prohi-
bition Act which warrants my so doing.

The Calcutsa and ¢he Bombay cases must
e read wilh the respective provisions of ihe
Acts with which they deali. In Ameen Sha-
rif v. Emperor (1] the relevant provision was
ssction 74, sub section (3) of the Bengal Ex-
vise Acé, which declared the area to which
an Excise officcr empowered under section
73(2) is appointed shall bs deemed to be a
police station and such officer shall be
deemad to bz the officer in chaige of such
station. The Bombay Full Bench decision
[51 Bom. 78] must be sead alomg with sec-
tion 41 of the Bombay Abkari Act which

1. [1934] 61 cal. 607

2. [1927] 51 Bom. 78 s
3. [1933] 12 pat, 46 :

4, (1932] mM.w.N. 453; cr. 69

5%

6.

7

[1934] M.w.N. 394; cr. 67
[1938] m.w-N. 95; cr. 23
. [1946] mM.w N. 766; cx, 144
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provides inter alia, that every officer in the
conducs of investigation of all offences puni-
shable under the Act shall excrcise powers
conferred by the Code of Criminal Procedure
on an officer in charge of the police station
for the investigation of a cognizabls offence.
That an identical conclusion would be rea-
ched if there is a similar proyision in any
other enactment is evidemt from the deci-
sion of a Duvision Bench of this court in
Someshwar H. Shelat in re [8). It was there-
fore pointed out that a special officer of the
Commercial Tax Department invesied by
the Provincial Government with the powers
under section 12 (3) of the Hoarding and
Profiteering Prevenlion Ordinance is a
s‘police officer” wiihin the meaning of sec-
tion 162 of the Code of Criminal Procedure
and section 25 of the Indian Evidence Act
becauss sub-section (3) of section 12 of thau
Ozdinance epacted thav in conducting the
investigation the officer shall have all the
powers, duties, privileges and liabilities of
an officer in chargs of a police station under
the Code of Criminal Procedure, 1898, when
investigating a cognizable offence within
the limits of his station.

It is true that the G. O. referred to by Mr.
Jagannadha Das declares a prohibition sta-
tion house to be a police station within the
meaning of the Prohibitiop Act, but it does
po! make the prohibition officer or an officer
in charge of a prohibition station a “police
officex”’. To my gnind a very important fact
which must be taken into account in coming
@0 a decision on this question is that through-
out the Act in more than omne section “police
offices”” mentioned in contra distinction to a
“prohibition offices’’ (Vide sections 32, 41, 42
45, 46, 47, 48 and 49.)

It is not permissible to decide the question
on an anxiety (o escape what is pointed owg
as an anomaly. It isimpossible to avoid it
and as an instance one can refer to the fact
that a confession made bofore a Village Mun-
sif is admissible in evidence but a confession
made before the Disirict Supsrinsendent of
Police is not. g

I therefore agree with the Magistrate that
the statement of the accused made to ths
Prohibition Sub [aspector is not inadmissible
in evidence under section 25 of the Indian

Evidence Acy. The petition is therefore
dismissed.
N.T.R. — Petition dismissed

8. [1946] M.W.N. 2715 cr, 47
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Cr. M. P. No. 299 of 1947,
< March 10, 1947
HOKWILL & BELL, 1.
M. R. VENKATARAMAN & others
V.
EMPEKOR

Cr.P.C. (Vof 1898), 5s5. 167 & 344— Remand
of undertrial prisoner—Custody— Accused
20 be produced.

Whenever a prisoner is brought before the
court and the court issues an order of
remand, the Magistrate has complete free-
dom to remand him to whatever custody he
thinks fit. The magistrate has the same
freedom with regard to the custody to which
he commits the accused after a charge sheet
has been filed as he had before a charge
sheet was filed.

S. 29 Prisnors Act does not apply to an under
trial prisoner.

Itis illegal for a magistrate to issue an order
of remand without having the prisoners
produced before him and asking them whe-
ther they wished anybody to represent their
cause and giving ithem an opportunity of
showing cause why they should not be Sur-
ther remanded.

Petition praying that in the circumstances stated
in the affidavit filed therewith the High Court will
be pleased to issue directions of the nature of
Habeas Corpus directing that the petitioners who
are now iliegally confined in the Trichinopoly Cen-
tral Jail, within the limits of the Appsliate Jurisdic-
tion of this Court be brought up before this Court
and set at liberty,

N. Rajagopalan for Row & Reddy for Petrs.

Public Prosecutor (V.L. Ethiraj) for Crown.

ORDER
[ HorwiLt, J.]

Scven persons have filed a joint appliga-
tion that this court should issue directions
in the nature of Habeas corpus under Sec-
tion 491 of the Code of Criminal Procedure
to produce the petitioners before this Court
and to set them at liberty.

Although the evidence adduced by the
petitioner is very unsatisfactory, in that
they: havo filed only onv affidavie, and that
by a person who had no acquaintance with
the facts to which he has sworn, yet two
allegations relied on by the petitioners seem
to be true and are no: denied by the learned
Pablic Prosecutor. The first is that they
were remanded to the Central Jail, Trichi-
nopoly, instead of to the Central Jail,
Madura, which is the Jail to which pri-
soners are normally remanded when under
trial in the Courts of the Madura District,

VENKA rAkAMA4/. HMPEROR
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fucliding that of the stationary Sub Magis-
trate Madura, in whose court the petitioners
were being tried. TAhe other complainy of
the petitioners is thav the provisions of
sections 167 and 344 of ihe Code of Criminal
Procedurs were not¢ complied with, in that
they were not brought to court when the
Magistrate issued fresh orders for the remand
of the petitioners to custody.

On the fitst point, it seems to us that no
illegality or irregularity was committed.
Section 167 empowers a Magistrate having
jurisdiction to remand a prisoner to such
custody as he thinks fit. Section 344 does
not use the .words as he thinks fit’” with
regard to the order of remand; buz there is
nothing in the section which suggests that
after a charge sheet has beep filed, the
Magisirate has not the same freedom with
régard to the custody to which he com-
mits the accused as he had before a charge
sheet was filed. The learned advocate for
the petitioners has referred €0 the wording
of section 29 of the Prisoners’ Act, as in-
dicating that the omly person who can
transier a prisover from one Jail to another
within the same Province is the Inspector-
General of Prisons; but by ifs very wording
section 29 of the Prisoners” Act does nos
apply to an under trial prisonsr; nor are we
dealiag with a transfer of a prisoner. When-«
ever an accused is brought before the court
and the court issses an order of remand,
the Magisirate has complete freedom, as far
as we can see, 0 remand the accused to
whatever custody he thinks fit.

Oan the second pnint, it does seem certain
that an fillegality was committed by the
Magistrate in issuing an order of remand
without having the prisoners produced be-
fore him and askipg them whether they
wished anybody to represent their cause
and giving them an opportupity of showing
cause why they should not be further re-
manded. We trus¢that the Sub Magistrate
issued this order shrough oversighs and
because, as he later said, the prisoners were
at Trichinopoly and he did not have much
notice that a request for a further remand
would be made. However that may be, we
agree with the learned Counssl for the peti-
tioners that an illegalily involving a breach
of the provisions of the Code of the Criminal
Procedure was committed; and we trust
that our order will serve as 2 warning to the
Magistrate not to repsat this illegality.

The only point that remains to be conci-
dered is what order, if any, it is necessary
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for ns to pass. The learned Counsel foz the
petitioners finds himself upable to give any
reason why the prisoners should be released
on account of the Magjstrate’s omission.
The Magistrate has posted the cages to this
day: and he has specifically ordered that
the petitioners and their co accused should
be produced before him. Now that the
Magistrate is fully aware of what is requi-
red of him under the law, we have no dovbt
that his order on thie occasion will be a le-
gal one. If it is not, the petitioners bave
the same freedom as before to approch this
Court to set the illegality right,

The petition is dismissed .
N.T.R Petition dismissed
Cr. M. P. No. 802 of 1947.

June 17, 1947
RAJAMANNAR J

P. VENKATARAMANIAH CHETTY
v

PAPPAMAH.

Criminal Procedure Code (V of 1898) s. 491—
Application under to recover wife—Main-
tainability.

A husband seeking to recover custody of his
wife illegally detained by others is entitled
t0 proceed under Section 491 Criminal Pro-
cedure Code and the respondent cannor be
heard to say that there is another remedy
provided for under the law. :

1929 M. W. N. 689 ; Cr.137 ;53 Mad. 72
followed. 2
Petition praying that in the circumstances stated

in the affidavit filed therewith the High Court will

be pleased to issue as order of the nature of Habeas
corpus directing the respondent to produce her
daughter by name Ksmalammah wife of the peti-
tioner before the Court and direct her to restore the
minor girl to the lawful custody of the petitioner as
he is the lawful guardian according to the Hindu
Law,
P Sitarama Pantulu for Petr.
S. Amudachari for Respt.
ORDER. 7
This is an applicatlon under section 491
of the Criminal Procedure Code in which
the petitioner seeks to obtain a direction
from this court calling upon the respondent

1o produce a girl named Kamalamma to be

restored to his lawful custody. It is com-

mon ground that Kamalamma is a minor
though there is a dispute as regards her age.

The petitioner alleges that the girl was mar-

ried to him about eleven months before the

date of the petition and was staying with
him for some days. The respondent is her
mother. The petitioner alleges that on 2lst

April 1947 the respondent took her daughter
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to her honse promdsing to send her back on
26th April 1947 but failed to do so.  Further
the respondent went away with the girl to
a village near Meenjur and according to the
petitioner the respondent is contemplating to
leave for Rangoon.

The respondent admits that her daugther
Kamalamma was duly married to the peti-
tioner. The main allegations in her counter-
affidavit are that after her daughter came of
age on 7th March 1947 she took her to her
house and her daughter has been remaining
with her since that time. She says, that the
girl is now aged only 13 years and is not in a
fit condition for consummation. Apart from
her young age she is also in poor health and
undergoing medical treatment. She there-
fors praysin the interests of the minor that
immediate custody of her daughter should
not be directed to be given to the petitioner

It was contended before me by the learned
Counsel for the respondent that the remedy
of the petitioner is by way of proceedings
under the Guardian and Wards Act and an
application under section 491 of the Criminal
Procedure Code is not maintainable when
there is another remedy. It is sufficient to
refer to the ruling of a Division Bench of
this court in Subbuswami Goundan v. Kamakshi
Ammal [1] to overrule his contention. It
was there held thata husband seeking to
recover castody of his minor wife illegally
detained by others is entitled to proceed
under section 491 of the Criminal Procedure
Code and the respondent cannot be heard to
say that there is another remedy provided for
under the law

Undoubtedly after the marriage the peti-
tioner would be the lawful guardian of his
minor wife Kamalamma and therefore entitled
to her castody. Even if the girl desires to
stay with her mother, the respondent, that
would not confer a right on the respondent
to detain her. The petitioner will therefore
be in the ordinary course entitled to an order
in his favour.

At the same time as the girl is admittedly a
minor this court should have, asthe para-
mount consideration, her interest and welfare.
The respondent’s fear that the petitioner
requires the custody of her daughter in order
that the consummation of the marriage should
take place is, I think, not unfounded. But
Iam glad to find the petitioner making the
following statement in his reply affidavit.

1. [1929] M.w.N. 689: cr. 137 : 33 mad 72
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*If the Honourable Court sis of opinion that the
consummation may be postponed, the minor may be
ordered to be keptin the custody of some public
institution such as Sevasadbun and not with the res-
pondent for a reasonable period and I am prepared
to meet the expenses.’

I therefore direct the respondent toc sur-
render her minor daughter (o the pstitioner
forthwith on condition that the petitioner
should arrange %0 have the minor gisl
Kamalamma kepd ia the custody of some
public institution for the period of one year
and incur the necessary cxpenscs for the
purpose.

In the circumstances of this case, and
having regard to the attitude of the respon-
dent which I cannot say is wholly unrea=
sonable, I make no order as to costs.

N.T.R. —
Criminal Appeal No. 131 of 1941
July 30, 1947
CHANDRASEKHAR A AIYAR, J.

THE PUBLIC PROSECUTOR

Ve
R. T. NArASIMHA REDDY

General Sales Tax Act (X 0f1939) Ss. 6, 10
& 15—Agent without licence—Fuilure o
pay tax—Prosecution— Defence of being an
agent.

Although an agent can protect himself by get-
ting a licence under S. 8 General Sales Tox
Act, it is open to an agent who has not
obrained & licence and who is prosecuted
JSor failure to pay the sales tax, to esrablish
that he is merely an ageat and not a ‘dealer’
within the meaning of the Act and there-
Jfoer is not liable to assessmenz.

Appeal under section 417 of the Code of Criminal
Procedure, 1898, against the acquittal of the afore-
said Respondent (accused) by the Additional ist
class Magistrate of Chitioor in C.C. No. 185 of 1946
on his file.

Assistant Public Prosecutor (4. S. Sivakami-
nathan, for Appls.

B. Jagannadha Das, for Respt.

JUDGMENT

This appeal has been preferred by the
Puablic Prosscutor against an order acquit-
ting the accused (respondent) of a charge for
failure to pay the saies tax due from him
within the time allowed, an offence punish-
able under section 15 of the Madras General
Sales Tax Act, 1939 read with section 10.

The accused was assessed om a turnover
of Rs. 1,25,000 during the year 1944-45 and
the motice calling upon him t0 pay the tax
was received by the accused on S5—I1—46.
He was given 2l days’ time for payment.
On failute to pay, thiz prosecution was
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initifited against him by the Assistant Com-
mercial Tax officer, Chittoor.

The plea of the accused was that be tran-

sacted the business in question only in the
capacity of an agent and not ay “dealer®® and
that therefore he was not liable to pay the
tax. This plea was accepted by the Addi-
tional Firsh Class Magisirate who held thag
the accused only acted as broker or commis-
sion agent who brought the seiler and the
buyer togsther. The Government has pre-
ferred this appeal primarily to ges a decision
from this court whether the view laken by
the Additional Firsy Class Magistrate is the
righs ons.’
There can be little doubt that when the
Act defines ‘dealer’ in sub clause (b) of sec-
tion 2 as “‘amy person who cariies ¢n the
business of buying or selling goods™ it is
referring to one who buys or sells goods on
his own behalf. This is clear from explana-
tion 2 to che sub-clause which expressly
provides thag

. ‘““the agent of a person resident outside the Pro-
vince who carries on the business of buying or sel-
ling goods in the Province shall be deemed to be the
dealer in respect of sach business for the purposes
of this Act’”

This explanation implies that otherwise,
such an agent would not be regarded as (he
‘“‘dealer’”. The tax is assessed on the turn-
over of a business and ihe word ‘turn over’
is defined in sub-clause (1) of section 2 with
4 long explanation. The word “wurn over™
as defined is not appropriate to what is done
by an agent in the way of bringiog togsther a
buyer and a seiler for brokerage or a commiss
sion. So far as be is concerned, there is
nothing like a ““turnpver’’. [t is no doubt
true that an agent cam peotecy himself by
geiting a licence ander ssctiom 8, buv to
argue from this that if a man obiains ne
such licence he must be regarded *‘a dealer’
and punishable for not complying with the
demand for payment of the tax within the
$ime required is to ignore what is really
meant by ‘dealer” in the Act. A person in
the position of the accused undoubtedly
runs ¢he risk of being called upon to pay the
tax and becoming liable for prosccution if he
does not take the pracaution of obtaining a
licence under section 8. Bué surely it is
open o him 1o establish that he is merely an
agent and nos “‘a dealer”, within the mean-
ing of the Act, with a turnover in the busi~
ness of purchasing and seiling goods. It has
been found by the Magistrato in this case
that the respondent is an agont and not a
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principa), and [ agree with him that he is
not liable. He was properly acquitted of
the charge.

The appeal is dismissed.
N.T.R. —

PRIVY COUNCIL.
(From Patna)
LORD THANKERTON, LOKD UTHWATT
LORD DU PARCQ & SIR JOIIN BEAUMONT.

SRINIVAS MArt BAIROLIYA & another

Appeal dismissed.

V.
KING EMPEROR

Defence of India Rules, 1939, Rr. 81 .(2), (4),
119 (1) & 130 (1 )—Price control—Sale in
excess of maximuin price by servant—Lia-
bility of master and servani—Scope of rr.
119 (1) and 130 (1)—Evidence of similar
transaction to prove intention—Admissi-
bility— Evidence Act (I 0f 1872), ss. 14, 114
& 133—Corroboration of accomplice.

First appellant was acting as salt agent for
part of a district and second appellant was
employed by him and entrusted with
the duty of allotting appropriate quantity
of salt to each retail dealer.

The power to control price at which salt may
be sold had been delegated to district magis-
trates. Reports containing the recommen-
dations of the price control officer as to the
price to be fixed were submitted to the dis-
trict magisirate *for orders’ and the dis-
trict magistrate had written at the foot
‘I agree throughout’ and ‘epproved’ and
had appended his signature. FPrinted price
lists with the name of the district magis-
trate also in print were circulated among
merchants including appellant; but no
price list was produced bearing the magis-
trate’s signaoture.

The second appellant with the knowledge
and approval of the first appellant demand-
ed and received from retail dealers an addi-
tional sum af money over the maximum
price.

The price control officer made a report which
stated in a summary way and without
naming the complainanis or proposed wit-

esses, that the 1st and 2nd appellants had

ade excessive charges for bags of salt on
Sfour named dates; the report also stated
that the price control officer had examined
a nurzder of retail dealers and found that
there was sufficient ground for presuming
that the allegation was correct.

The appellants were charged with having
sold salt at a price exceeding the maximum
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price which had bkeen fixed by order of the
district magistrate. .

Held, (i) the fact that the 2nd appellant ex®
acted the excessive charge made him guilty,
whatever name be given to the sum which he
exacted in addition to the lawful price, as
it was only by paying it thar the retail
dealers could obtain delivery of the salt;

(ii) if the st appellant knew and connived at
what his servant was doing, he could not
avoid all responsibility for the offence by the
plea that he allowed the servant to retain the
excess amount paid

(iii) the main object of r. 130 (1) Defence of
India Rules is to protect persons against
charges made by private individuals who
might be irresponsible or malicious. It
would not be right to interpret it as deman-
ding a detailed formulation of charges with
names of witnesses. In many cases more
specific allegations would be desirable but in
the particulor circumstances of this case the
price control_officer with information of a
series of offences before him sufficiently
complied with the rule by reporting the result
of his information tested as it had been by
the examination of a number of witnesses;

(iv) that the district magisirate intended to
make and in fact made ‘orders’ when he
signed the documents which were submitted
to him *for orders’ by the price control
officer. The rule does not require that orders
should be in any particular form, and indeed
r. 119 (1) seems to contemplate that they
may be made orally;

(v) that in considering whether notice of the
orders was duly published, it is legitimate to
have recourse to s. 114, Evidence Act;

When once the making of an order has been
proved, there may well be a presumption
that it has been duly promulgated, and there
"may of course be evidence from which such
promulgation may be inferred, bur the fact
that a person has acted as he might have
acted i f an order had been in existence, and
if he had been minded to disobey it, cannot
be conclusive to show either that an order
had been duly made or that he has had notice

of it.

(vi) evidence of dealers who spoke of transac-
tions, not the subject of any charge, which
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they had had with tke appellants during or
shortly before or afiter, the period -covered
by the dates of the offences charged, was
admissible under s. 14 Evidence Act against
the first appellant on the charge of abetting,
to prove that he knew of the 2nd appellant’s
illegal exactions and connived at them;

(vii) ifthe first appellant had not been proved
to have known of the unlawful acts of the
2nd appellant, he would not be lioble for the
offence;

Offences against those of the Defence of India
Rules here in question are not within the
limited and exceptional classes of offences
which can be held to be committed without
a guilty mind. Offences which are within
that class are usually of a comparatively
minor character.

It is of the utmost imporiance for the protec-
tion of the liberty of the subject that the
court should always bear in mind that, unless
the statute, either clearly or by necessary
implication, rules our mens rea as a consti-
tutent part of a crime, defendant should nor
be jfound guilty of an offerce against the
criminal law unless he has got a guilty mind.

(vili) while no doubt the evidence of accom-
plices ought as a rule to be regarded with
suspicion, the degree of suspicion which will
attach to it must however vary according to
the extent aad nature of the complicity.
Sometimes the accomplice is not a willing
participant in the offence but a victim of it.
Appeal from a decision of the High Court of

Judicature at Patna.

W.W. K. Page, U. Sen-Gupta & R. Ritson,
for Applts.
B. J. Mackenna, for Respt.

JUDGMENT

Lorp Du Parcq:—The appellants were
convicted on November 4, 1943, by the
Deputy Magistrate of Darbhanga, under the
Defence of India Rules reiating to the con-
trol of prices and were sentenced §0 terms of
imprisonment. The Sessions Judge con-
firmed the counvictions and the sentences.
Applications to the High Cours of Patna
for the revision of ihe judgment of the
Sessions Judge were dismissed. The appeal-
lants obtained special leave to appeal from
the judgment of the High Court to His
Majesty in Council.

Srinivas Mall Bairoliya (hereafter called
the 1st appellant) was at the material time
acting as Salt Agent for part of the districe
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of Darbhanga. He had been appointed to
this office in October 1942, by the Districs
Magisirate. It was his dusy to sell to licensed
retail dealers the supplies of salt which were
allocated by the central Government to his
part of the Darbhanga district. Sitaram
Prasad, who will be refersed to hereafter as
the 2nd appellant, was employed by the Ist
appellant, who had entrusted him with the
duty of allotting the appropriate quantity of
salt to each retail dealer, and noting on
the buver’s licence the quantity which he
had bought and received.

The proper performance of these duties
was essential to the due enforcement of
orders made under the Defence of India
Rules. By Rule 81 (2) of these Rules,
the validity of which is not in question,
Provincial Governments were empowered
1o make orders to provide for controlling -
the prices at which articles or thines of
any description whatsoever might be sold.
The Defence of India Act, 1939, under
which the Rules were made, empowered
the Provincial Governments o delegate the
exercise of their powers to certain officers,
and the power to provide by order for con-
trolling the prices at which varjous articles
(among them salt) might be sold otherwise
than in a primary wholesale market bad
been in fact delegated to District Magistrates.
Ru'e 81 (4) of the Rules provided for the
punishment of persons guilty of comtraven-
ing any such order.

Both the appellants were jointly charged
with baving sold salt on three days in July
1943, to three named traders, in each case at
a price exceeding the maximum price which
had been fixed by order of the Districe
Magistrate. The salt mentioned in the
charges was of two kinds, Sambhar and rock
salt, the controlled price of the former being
Rs. 3-2-0 per maund, and of the latter
Rs. 3-5-6. The 1Ist appellant was also
separately charged, in respect of the same
sales, with baving abetted the 2pd appel-
lant’s contravention of thc order. The
Deputy Magistrate acquitted the 1st appel-
lant of the substantive offences, but convic-
ted him on the Shree charges of abetting.
He convicted the 2nd appellant on each of
the three charges made against him. Both
appellants were sentenced to ondergo rigor-
ous imprisonment, the Ist appellast for a
term of 18 months. the 2nd for 12 months:
they were also fined Rs. 1,000 and Rs. 500
respectively.
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In addition to the Price Control Officer
(Mr. A. Karim) and his clerk, twelve persons
were called as witnesses at the trial, three
of whom were the dealers named in the
charges. The other nine were also dealers
who had bought salt from the Ist appellant,
and had had 10 deal with the 2nd appellant.
The evidence of the twelve dealer witnesses
is summarized in the appellant’s case as
follows :—

That upon their application on various dates in
the month of July, 1943, to appellant No. 2 for the
supply of a stated number of bags of salt, he refu-
sed to supply the required quantity unless the
dealer paid to him a sum of Re. 1 in respect of each
bag of Sambhar salt and Rs, 2 in respect of each bag
of rock salt; that they paid the sums so demanded;
that appellant No, 2 thereupon entered on their
licences the number of bags of salt which they regn-
ired and remitted Re.1 or Rs.2 of the amount so
paid; that the demand of such payments was made
with the knowledge and approval of appellant No. 1;
and that, upon such payments being made, they
presented their licences so endorsed, to Satyanarin
(another employee of the 1st appellant) ‘““who upon
payment of the price of the quantity required by
them, namely, Rs. 3—2—0 per maund of Sambhar
salt and Rs, 3—5—8 of rock salt, authoriged delivery
of the amount of salt so purchased which they duly
obtained.

1t appears that the 2nd appellant allowed
each purchaser to take one bag without levy-
ing an additional charge for it. This acco-
unts for the “‘remission” of Re. 1 or Rs. 2 of
totai amount paid in respect of the full
number of bags bought.

It was contended on behalf of both appel-
lants that, even assuming that all these
facts were proved and that there was no
other valid reason for reversing the decision
of the High Coust, their appeals should suc-
ceed because the evidemce did not establish
nhay a larger price had been demanded or
paid than that which was alleged to have
been fixed by the Districe Magistrate’s order.
Most of the dealers who gave evidence ag-
reed in cross examination that they had re-
garded the payment levied by the second
appellant as an “Illegal graiification’ and
the argument was that it was merely a bribe,
which w:nt into 2ad appellant’s own poc-
ket and formed no pari of the purchase price.
This argumaont was rejected by all the courts
in India, and in iheir -Lordships’ opinion it
deserved no beiter faie. Whatever name
may be given to the sum which the 2nd ap-

- pellant exacted in addition to the lawful
price, it was only by paying it that the retail
dealers could obtzin delivery of the salt. It
can make no difference that it was paid se-
parately, and not to the same employee who
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received that part of ghe sum demanded from
the buyet which, if dlo more had been paid,
would have been a lawful charge. Nor is it
material that the excess charge may, for all
that appears, have remained in the 2nd
appellant’s pocket. The fact that he exacied
the excessive charge would make him guilty,
and if she 18t appellant knew, and connived
at what his servant was doing, he cannot
avoid all responsibility for the ofience by the
plea shat he allowed the servant to retain
part of the amount paid in exchange for
delivery of the salt, or, in other words, part
of the purchase price.

Their Lordships now proceed to deal"with
the other submissions which were made on
the appellants’ behalf. One question raised
touches the jurisdiction of the court.
Ruie 130 (1) of the Dsfence of India Rules
provides that ““ao court or tribunal shall take
cogeizance of any alleged contravension of
these Rules, except on a report in writing of
the facts comnstituting such conéravention,
made by a public servant.”” Iv is not in
dispate that pMr. A. Karim, the Price Control
Officer who has been mentioned already, was
a “public servani”’, and it was proved that
on Aungust 16, 1943, he made a report in
writing to the District Magistrate which was
produced at the trial and was before their
Lordships. This report stated in a summay
way, and without naming the complainants
or proposed witnesses, that the Ist and 2nd
appellant, as well as two other employees of
the 1st appellant who, in the result were
acquitted, had made excessive charges for
bags of salt on four named dates in July
“and on other dates’’. These charges were
said to have been exacted from retail salt
dealers of the rural area which it was the
Ist appellans’s business to supply. The
repors stated that the Price Control Officer
had examined a numbcr of thése dealers
and found that there was sufficient grouand
for presuming that the allegation was
correct. It appeared at the trial that at the
date of the report he had examined two of the
thres buyers named in the charges, but noy
the third, a man named Jangal Mian. The
question is whether, in the circumstances, the
court was justified in taking cognizance of the
contraventions allegad in this report.

Their Lordships are of opinion that the
main object of Rule 130 (1) is, on the face
of i, obvious. It was (o protect persons
againsi charges made by private individuals,
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who might be irresponsiple or malicious. It
would not.be righs to interpret it as demand-
ing a detailed formulation of charges with
the names of witnesses. In many cases
more specific allegations would be desirable,
butin the particular circumsiances of this
case she Price Contral Officer, with infor-
mation of a series of offences before him,
sufficiently complied  with the rule by
reporting the rtesult of his ianformation,
testad as it had been by the examination of a
number of witnesses. Although he had not
examined Jangal Main, he may well have had
information with regard to the offence to
which that deales subscquently testified. It
is to be observed that ome of the dates
spzcified in the Reportis July 21, and that
the transaction with Jangal Mian wus!he only
one ofthat date which was allsged in the
charge made. In the circumstances it may be
presumed that the Price Control Officer bad
some knowledge of this transaction when he
made his Repori, and on this view of the
matier their Lordships are of opinion that the
court was entitled to “take cognizance” of
all the offsnces charged againstthe appellants.
It was submitted on bzhaif of the respondent
thav Rule 130 (1) was dircctory only, and
that an omission to satisfy its provisions
would not affect the jurisdiction of the
- gourt. Their Lordships do not find it neces-
sary 10 express any opinion on this point.

Is was further contended on bohalf of both
appsllants that mo satisfactory evidence had
been adduced to prove tbatany orders had
been made, and alternatively, that it had not
been proved that proper notice of the order
or orders alleged had been given, so as to
comply with the provisions of Rule 119 (1)
of the Defeace of India Rule's The material
words of this Rule are as follows :—

Save as otherwise expressly provided in these
Rules, every Bl.\[th‘lty, officer or person who makes
any order in wmlng in pursuance of any of these
Rules shall, in the case of an order of a general
nature or affecting a class of persons, publish notice
of such order in such manner as way in the opinion
of such authority, officer or person., be best adapted
for informing persons whom the order concerns . . .,
and thereupon. the persons....coocsrned shall be
deemed to have been duly informed of the order.

Io is unnecessary to quote the rest of the
Rule, which refers to orders, ‘‘aflecting an
individual person’’.

The facts bearing on these contentions
which were proved at the trial are as follows.
Two documeats were produced which bore
the signature of Mr.G P. Varma (who was
Mr, Karim’s predecessor as Price Control
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Officer) and were in the form of reports by
him to the District Magistrate. They con-
tained the Price Control Officer’s recommen-
dations as to the prices to be fixed tor salt
in tshe Durbhanga district. These reports
had been submitted to the Disirict Magis-
trate with the words *For Orders” imme-
diately above the signature of Mr. Varma.
Tne District Magistrate had written at the
foor of one of these documents the words
I agree throughout’’, at the foot of the other
the word *‘Approved”, and in each case
had appended his own signature. Afier
the word “'approved’’ on the latter document
there appear the words “Take action im-
mediately”’, signed by Mr. Varma. As these
were clearly addressed to Mr. Varma’s sub-
ordinates they are important as an iadica-
cation that the approval sigoified by the
District Magistrate was intended to be acted
upoan without any further direction from him
The dates on which the Districe magistrate
(Mr. C. L. Bryson) affixed his signature to
vhese documents were January 28 and Feb-
roary 1, 1943. There was no other documen-
vary evidence of any order, but Mr. Karim pro-
duced taree printed price lists, dated June 19,
July 20 and August 9, 1943, with the name
of the District Magistrate, Mr. Bryson, itself
also in print, a¢ the foov of cach of then.
No price lists were produced bearing Mr.
Bryson’s written signature, and there was no
evidence that he had in faci signed any such
lists, or that the printed lists produced weie
copies of signed originals. The latest in
date of the documents could have no direct
relevance to any of the charges, which, it
will bs observed, all relate to earlier dates.
The others have no evidential value in them=
selves. Mr. Karim, however, said in his evi-
denco when he produc:d them *“The price
lisis are distributed among the merchants
through the psons”, and = clerk In his office
deposed that the rates fixed were printed
and were distributed among the members of
the Price Conirol Committee, of which (he
said) she lst appellant was a member, and
the shopkeepers. The lists produced may
therefore be regarded as specimen of the
printed papers which were so distribated.

The High Court agreed with the appel-
lant’s contention that no orders had been
proved, but held that ia all the circumstan--
ces the making of an order could be presumed
since the appellants had been ‘“carefu]l to
make it appear as though no more than the
controlled prices had been charged” and
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their conduct thus showed them to have been
aware of the orders made. With all respect
to the High Court, their Lordships canpot
regard this reasonings as satisfactory. When
once the making of an order has been proved,
thore may well be a presumption that it has
been duly promulgated, and there may of
course be evidence from which such promul-
gation may be inferred, but the fact thata
person has acted as he might have acted if an
order had been in existence, and if he had
been minded to disobey it, cannot be conclu-
sive to show either, that an order has been
duly made or that he has had notice of it.
Their Lordships are clearly of opinion, how-
ever, that the Districe Magistrate intended o
make, and in fact wade, -‘orders’ when he
signed the documenss which were submitied
to him ‘‘for orders’” by the Price Control
Officzr. The Rules do not require that ordezs
should be in any particular form, and indeed
Rule 119 (1) seems to contemplate that they
may be made orally.

It remains to consider whether notice of

the orders was duly published. Au this stage
it is legitimate to have recourse 0 Sec-
tion 114 ot the Indian Evidence Act, and to
presume that the District Magisirate did
what he is likely to have done, “regard being
had to the common course of .... public busi-
ness”.  See illustration (e) which gives as
an instance a presumption that *“Official acts
have been regularly performed”. Apart from
the  presumption, there was, as has been
said, some evidence of a practice by which
prics lists founded on orders previously
made were circulated among interested per=-
sons, inciuding the 1stappellant. It seems
highly probable that the District Magistrate
thought ths method of giving notice which
would thus appear to have been employed
*‘best adapted for informing persons’” affect-
ed by his orders, which in their Lordships’
opinion were plainly orders ‘‘affecting a
class of persons”’. No doubt such a presum-
piion as existed here might easily have been
rebutted, and the slight evidence given
might readily have b:en displaced, if in
fact the orders had not been brought to the
notice of the appeliants or atleast duly pro-
maulgated. Far from ics being rebutted, how-
ever, the presumption is much strengthened
.when it is seen that the writien statements
of the appellants do not suggest that they
were igaorant of the coamtrolled rate, and
that the objection that it had not been proved
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that due notice of the order had been given
appeared’ for the first time in the appellants’
notice of applicalion to the High Court.
Their Lordships are satisfied that the point
is without substance, and even if it had any
technical justitication it would be impossible
to say ln these circumstances that a mis-
carriage of jusuice had resulted.

The appellants’ remaining submissions may
be disposed of shortly. A number of dealers
were called who spoke of transactions, not
the subject of any charge, which they had
had with the appellants during or shortly
before or after, the period covered by the
dases of the offences charged. This evidence,
if accepted, proved beyond doubt that the
1st appellant koew of the 2nd appellant’s
illegal cxactions and connived at them. The
High Court thought that this cvidence was
admissible only on the prlocipal charge, and
was not relevant to the charge of abetting,
on which alone the 1s¢ appellant was con-
victed. In wieir Lordships’ opinion the
evidsnce was admissible and was relevant to
both charges. “A person abets the doing of
a thing,, .l inteniionally aids, by any acs or
illegal omission, the doing of that thing’
(fndiau Penal Code, section 107) l¢ may
well be that the learncd Dsoputy Magistrate,
having found as he did that the Ist appellant
knew what was being done, oughtto have
convicted him as a priucipal. The 1st appel-
lant can derive no benefit from this error, if
error there were. The evidence was relevans
to the charge of abeiting, because it showed
an iniention to aid the commission of the
offence and an intentional omission to put
a stop to ar illegal practice, which, it need
hardly be added was an <“illegal omission.”’
The evidence was thus admissible to prove
intention, under section 14 of the lndian
Evidence Act.

The High Court took the view that even
if the st appellant had not been proved to
have known of the unlawful act of she 2nd
appellant, he would still be liable, on the
ground vhat “where there is an absolute
prohibition and wo question of mens rea
arises, the masier is criminally liable for the
acts of his servant.” With due respect to
the High Court, their Lordships think it
necessary to express their dissent from this
view. They see no ground for saying that
offences against those of the Da:fence of
India Rules here in question are within the
limited and exceptiona! class of offences
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which can be held o be,committed without
a guiity mind. Ses the jud’gmeut of Wright, J.
in Sherras v. De Rutzen (1). Offences which
are within that class are usually of a com-
paratively minor character, and it would be a
surprising result of this delegated legislation
if a person who was normally innocent of
blame could be held vicariously liable for a
servant’s crime and so punishable “with
imprisonment for a term which may extend
to three years.”” Their Lordships agree with
the view which was recently expressed by the
Lord Chief Justice of England, when he said,
“[t is in my opinion of the utmost impor-
tance for the protection of the liberty of the

' subject that the court should always bear in
mind that, unless the statute either clearly or
by necessary implication, rules cnt mens res
as a constituent part of a crime, a defendant
should mot be found guilty of an offence
against the criminal law unless he has got a
guilty mind” (Brend v. Wood [2}).

Some complaint was made that the Deputy
Magisirate had paid aitention to recorded
statements of persons who were not called to
give evidence before him. It will suffice to
say as to this that if shose statements are
wholly left out of account there was still
ample evidesce to justify the Deputy Magis-
trate’s decision. (See 8. 167 of the Indian
Evidance Act).

Finally, it was urged that reliance had been
placed on the uncorroborated evidence of
accomplices. S. 133 of the Iadian Evidence
Act expressly provides that “an accomplice
shall be a competent witness against an
accused person’’ and that ““a conviction is not
illegal merely becauss it proceeds upon the
uncorroborated testimony of an accomplice.”
No doubt the evidence of accomplices ought
as a rule to bo regarded with suspicion. The
degree of suspicion which will attach to i¢
must however vary according to the extent
and nature of the complicity : Somatimes,
as was said by Sir John Beaumont, C.J. in
Papa Kamallhan v. Emperor (3] the accomplice
i8 “not a willing Participant in the offence
but a viciim of it.”> Thereis ground for
saying that the accomplices ia this case acted
under a form of pressure which it would
have required some firmness (o resist.

In the resul: their Lordships find no suf-
ficient reason for reversing the decision of

1. [1895] 1 @.B. 918 at 921
2. 1101.p, 317 at 318
3. [1935]1&.R 59 Bom, 488
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the Ccurts in India, -and they will humbly
advise His Majesty that the appeal should be
dismissed.

Appeal dismissed.

Cr. R. C. No. 622 of 1947
(Cr. R. P. No. 517 of 1947)
August 7, 1947
RAJAMANNAR, J.
SANGIAH
V.
EMPBROR
Criminal Procedure Code (V 01898 )—Identi-
fication parade—If accused can demand.
There is no provision in the Criminal Proce-
due Code which entitles an accused to de-
mand that an identification parade should
be held at or before the eaquiry or at the
trial. An identification parade belongs to
the stage of investigation by the police.
Identification parades are held not for the
purpose of giving defence advocates mate-
rial to worl on, but in order to satisfy in-
vestigating officers of the bona fides of the
prosecution witnesses.
A. L R, 1943 Lah. 303 diss.
Observations in A. I R. 1945 Lah. 48 held
obiter.
1932 M. W. N. 427 : Cr 59 explained.
Petition under Sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court
to revise the order of the Court of the Special Second

Class Magistrate of Madura, dated 24—6—47 in
R.C. No. 8 of 1947,

N. Rajogopalan for Row & Reddy for Petrs.
Public Prosecutor (V L. Ethiraj), for Crown

ORDER.

This is an application by the first accused
in R. C. No. 8 of 1947 pending enquiry
before the Special Second Class Magistrate,.
Madura, to revise the order of the Magistraie
rejecting the application made by him and
other accused in the case requesting the
Magistrate to hold an identsification parade in
tespect of the identity and names of che
accused. The petitioner and others were
accused of the offence of murder.

The enquiry had not commenced and no
wit_nass had been examincd when the appli-
cation was made by a memorandum filed on
behalf of the accused by their advocate. It
was stated in the memorandum that neither
ths first information Repert nor the Inquest
Report meationed the names of any of the
accused in the case and that none of the
witnesses knew them either by name or by
identity and thatin ths interess of jus:ice it
was nec:ssary that an ideniification parade
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should be held in respect of both ths iden-
tity and names of the fifteen accused men-
tioned therein by the eight witnesses also
mentioned therein. The Magistrate rejected
the application on the ground that there was
no provision for holding a parade at that
stage of the case and under similar circom-
<pances.

Tt was contended hefore me by Mr. N. Ra-
jagopalan that it was an elementary right of
the accused to Insist upon proper identifica-
tion and it was necessary in the interests of
justice that an identification parade should
be directed when the accnsed disputed the
ability of the prosecution witnesses to
identify them either by pame or by recopni-
tion. He relied on the decisions of the
Lahore High Court in Amar Singhv. Em-
peror [11 and Sajjan Singh v. Emperor (2]
Reference was also made by him to the judg-
ment of Kuppuswami Ayyar, J. in Cr. R. C.
No. 1318 of 1946.

1 am unable to find any provision in the
Code which entitles an accused to demand
that an. identification parade should be held
at or before the enguiry or the trial. An
identification parade belongs to the stage of
investigation bv the police. The guestion
whether a witness has or has not identified
the accused during the investigation is not

_ one which is in itself relevant at the trial.
The actual evidence regarding identification
is that which is given by the witnesses in
court. The fact that a particular witness
has heen able to identify the accused at an
identification parade is only a circumstance
corroborative of the identification in court.
If a witness has not identified the accused
at a parade or otherwise during the jnvesti-
gation the fact may be relied on by the
accused, but I find nothing in the provisions
of the Code which confers a right on the
accused to demand that the investigation
should be conduocted in a particular way.
As the learned Judges pointed out in Public
Prosecutor v. Sankarapandia  Nadar (3]
““identification parades are held not for the
purpose of giving defence advocates material
to work on, but in order to satisfy investiga-
ting officers of the bona fides of the prosecu-
tion witnesses””

In Amar Singh v. Empeyor [1] Blacker, J.
held that,

“Wheneveran accused person disputes the ability
of the prosecution witnesses- to identify him. the

1. [1943] a.1.r. Lah. 303
2. [1945] A.L.R. Lah. 48
3. [1932] m.-w.N. 427 : cr. 59
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Court showld direct an identification parade to be
held save in the most exceptional circimstances.””
With great respect to the learned Judge Tam
unable to find any provision of law which
compells the court to so direct a parade. It
iz not clear from the judgment whether the
court making the erquiry or holding the
trial should jtself hold the parade or if the
court should stay its proceedings and direct
the parade to be held before another Magis-
trate. In my opinion it does not take into
account the important fact that an identi-
fication parade is a part of the invesiigation
and once the case has reached the stage
of an erquiry before the Magistrate the in-
vestigation is at an end and all that takes
placs thereafter should take place in cours
and form part of the record of the case.

Now it is quite clear that statements made
at an identification parade are not substan-
tive evidence ar the trial. Tt must be very
embarassing to the Magistrate making an en-
quiry to listen to statements made by the
witnesses at an identificatlon parade which
will not be evidence at the enquiry. Fur-
ther i¢ is not incumbent on the prosecution
to examine all the witnesses cited by them
and all those who took part in the identifica-
tion parade. It will then mean that the
Magistrate has heard the statements of wit-
nesses who will not be examined at the en-
quiry. If on the other band it is supgested
fhat a different Magistrats should hold the
identification parade it appears to me that
there is no provision whatever for such a
course when a particular Magistrate is sei-
zed of the case. The observations in Sajjan
Singh v. Emperor [2] are really obiter beca-
use that case dealt with a regular appeal
against the eonviction by a counrt of session.
In that case the Magistrate who made the en-
quiry refused an application by the accused
to arrange for an identification parade on
the following grounds, viz. that the witnes-
ses knew the accused before and that the
application was made only for the purpose
of delay. The learned Judges held that the
reasons pgiven by the magistrate were not
sound. It is true that they went ob to ob-
gerve that should any serious question of
identity arise during the course of the trial
the ability of the witnesses to identify the
accused may be put to test before the trial.
With great respect I do not agree. If a case
is posted for trial any test as to the ability
or credibility of the witnesses should be de-
cided only in court and not by means of an
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identification parade, the proceedings at
which will not form part of the record of .the
court.

The order of Kuppuswami Aiyar J. in
Cr. R. C. No. 1318 of 1946 was made in quite
different circumstances.  That case dealt
with proceedings in court. There was an
application on behalf of the accused that
two accused in the cass may be reshuffled
with some others and that the witnesses
who had been examined for the prosecution
should then be pcrmitted to be cross exa-
mined by the counsel for the accused. This
application was rejected by the Magistrate.
In revision Kuppuswami Aiyar J. passed an
order as follows:—

*The lower Court was not justified in refusing to
shuffle the parties and arrange them in a different
order so that the accused may bave a chance of
knowing whether the witness is able to identify him
or not. This isa common right which every litigant
is entitled to claim. The learned Magistrate was
not justified in dismissing the application of the
aecused for this purpose. The revision is allowed
and a further opportunity will be given to the wit-
ness to identify the accused after reshuffling.”’

This case obviously dealt with an identi-
fication of the accused in court by a witness
who was being exmined for the prosecution.
If a similar request is made in the present
cass also at the time of the exmination in
court of any of the prosecution witnesses,
I am sure, the Magistrate will accede to
such a requess.

In my opinion the Magistrate was right in
holding that the accused were not cntitled
as of right to demand that an identification
parade should be held at which the witnesses
mentioned by them should be called upon to
identify the accused.

The tevision case is therefore dismissed.
N.T.x. Petition dismissed
Cr. R. C. No. 756'of 1946
(Cr- R. P. 725 of 1946)

July 24, 1947
RAJAMANNAR, J.

DADEKULA DABAKKA OF KURLAPALLE

V.
D. PADDA VARADAPPA OF KURLAPALLE.

Cr.P.C., Ss.439, 537 & 539 (B)—Mewmo of
inspection not recorded—No failure of
justice—Trial not vitiated.

Although under S. 539 (B) Cr.P. C , a magis-
trate should record a memorandum of the
relevant factsif any observed by him at a
local inspection and such memorandum
should form part of the record of the case,
failure of the magistrate to make the notes
of inspection is only an irregularity and
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where there is ample evidence on record to

support  the magisirate’s conclusion and

there has not been failure of justice on
account of this irregularity, the High Court
will not inter fere in revision.

Petition under sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court
to revise the order of the Court of the Taluk Magis-
trate, Dbarmavaram dated 17—4—46 and made in
C. C. No 1 of 1946,

E. Subramaniam, for Petr.

Pubiic Prosecutor (V.L. Ethiraj), for Crown

ORDER

This is an application (o revise the order
of the Taluk Magisirate Dharmavajam ac-
quitting the accused in C.C. No. 1 of 1946
on his file of an offence under section 354,
1. P. C. with which be was chaiged.

The only point raised in this case on
behalf of the complainant is that after the
entire evidence was recorded the Magistrate
inspected the alleged scene of offence and
imported the impressions which he received
from such inspection in the consideration
and appreciation of the evidence and that
his conclusion is vitiated by this irregula-
rity. No doubt under section 539 (B),
Cr.P.C. the Magistrate shouzld have recorded
a memorandum of the relevant facts, if any,
observed by him at such inspection and such
a memorandum should form part of the
record of the case and a copy of it should be -
furnished to the Public Prosecutor, complai-
nant or the accused on application. It has
not been shown that the Mmagistrate in this
case made notes of inspeciion and that a
copy of the noies was not supplied to the
complainant. I do not agree that merely
because there was this irregularity the order
of the Magistrate should be revised. 1 am
not convinced that on account of this fre
regularity there has been a failure of justice.

The Magistrate takes into account several
circumstapces for coming to the conclusion
that the prosecution evidence is highly inter-
esied and thoroughly unreliable.  Almost
all the circumstances relied on by him are
based on the evidence in the case. The facts
which may be said 1o have been gathered by
the Magistrate from the personal inspection
and referred to by him are that the place
looked a busy locality and that the fencing
put up near Nallaguadlo to the garden land
of the accused was low and could be easily
scaled over; but in my opinion, the decision
in the case did nod turn upon the fact whe-
ther there was a high fence or a low fence
to the garden land of the accused. The
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polnt was shat it was most improbable that
the accused should, instead of getting into
his adjoining garden unnoticed, have run n
another direction from which P. Ws. 2 and 3
were coming. There wasample evidence in
the casethat the garden of the accused ad-
joined the alleged scene of offence. It is
only the Magistrate that mentions about the
fencs, but the existence of a fence wasnot
even elicited on behalf of the complainant,
as properly pointed out by the learned Public
Prosecutor. The point made by the Magis-
trate that jt was inexplicable why the accu-
sed should go the way in which he is alleged
to have gone instead of going into his garden
is based on the evidence in the case, and
there is no mecessity to resort to any impres-
sion gathered at the personal inspection

The learned advocates for the complainant
relied upon the decision of Devadoss, I:
teported in Kadar Batcha Saheb Inre [1].
In that case the whole question turned upon
there being an entrance or not, and the im-
pression that the Magistrate received atthe
inspection was that the entramce was an old
ons, and the lsarned Judge thought that
this view of she impression received by the
Magistrate inflnenced him in accepting the
evidence for the prosecution as true. Nothing
like this can be found in the present case.
I am convinced that the complainant has
not been prejudiced in any way by the
irregularity commited bv the Magistrate.

The revision petition fails and s dis-
missed.
N.T-R. Petition dismissed
Criminal Appeal No. 256 of 1946

April 23, 1947
LAKSHMANA KAO & YAHYA ALL 1.
THE CROWN PROSECUTOR

v.
KRISHNAN ALL:S KARIKARA KuISHNAN &
OTHERS

Criminal Procedure Code (V of 1898) S. 411-4
Appeal under—Scope of—Penal Code (XLV
of 1860) S. 34—Liability under.

The test 1o be applied in considering an ap-
peal under S.411-4, Cr.P. C.is whether
the verdict is upon the evidence, right or
wrong, and not whether the verdict is per-
verse or unreasonable in order to entitle the
court to inter fere with it.

Where what each person did are clearly indi-
vidual acts done of their own accord rather

. than acts done in furtherance of a pre-ar-
ranged or pre-conceived plan or arrange-
ment amongst them the liability of each ac-

1. [1928] m.w.N. 69
Cr 20
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cused can be in resgect of his own individual

acts and*not the joint liability contemplated

by S.34 L P.C.

Appeal under Section 411-A (2) of the Code of
Crimiral Procedure, 1898, against the acquittal of
the aforesaid Respondents (accused) by the High
Court Crown Side. in C. C No. 6 of 1946 of the First
Criminal Sessions on 21—2—46.

Crown Prosecutor, for Crown.

T. V. Ramanathan, T.S.Venkataraman &
T. C. Raghavan, for Respts.

JUDGMENT
[Yanya Arj, 1.]

This is an appeal under section 411-A (2)
Criminal Procedure Code from the acquittal
of the three respondents of the murder of
Nammalwar and of other offences comprised
in the charge. The three respondents were
tried in Sessions Case No. 6 of 1946 of ihe
First Criminal Sessions of this court and six
charges were framed against them. The
first charge was one of murder against all the
accused read with section 34,1. P. C. The
second charge was under section 326, I. P. C.
against the first accused. The third and
fousth charges were under section 326 read
with section 114, I. P, C. against the second
and third accused. The fifth charge related
to the simple hurt committed by the second
accused, and the sixth charge was under sec-
tion 323 read with section 114, I. P. C. against
the third accused. The Jury by a majority of
7 to 2 found the first and second accused not
guilty in respect of all the charges against
them, and by a verdict which was unanimous
found th- third accused not gulity of any of
the charges. The learned Judge who presided
had directed the Jury to retorn 2 verdict of
not guilty so far as the third accused was
concerned in relation to the first charge. The
learned Judge “accepted’’ (presumably agreed
with) the verdict of the Jury in respect of the
charges, and he acquitted the three accused
of all the charges against them and directed
them to be sct at liberty.

An application was made by the Crown
Prosecutor for a certificate under section
411-A, clause (b) that this is a fit case for
appsal against the acquittal on the ground
that the verdict of the Jury was perverse.
The learned Judge granted leave considering
that there was evidence let in by the prose-
cuation on which the Jury might well have
returned a verdict of guilty, except as to the
third accused in regard to the charge against
him under section 302 read with section 34
1.P.C. Upon this certificate the appeal has
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come before us, and jin deciding such an
appeal the principle will have to be applied,
which was recently enunciated In the judg-
ment of the Judicial Commiitee delivered on
27th March 1947 in Thiagaraja Bhagavathar
v. King Emperor (1]. Their Lordships have
after discussing the decisions of this court
and of the Bombay High Court bearing upon
this question pointed out that

~a Judge hearing an application for leave to
appeal on the facts has an absolute discretion to
grant or withold such leave, but it is a discretion to
be exercised judicially'”
Their Lordships observed that a Judge

~is bound to consider any specisl features in the
particular case, but he canoot ignore the effect
which the granting of leave to appeal without due
discrimination may have upon the whole system of
trial by jury in the High Court.”
Then the following principle was laid down,
which is of direct application in this case:—

*Leave once having been granied however, the
matter is at large, and the Court of Appeal must dis-
pose of the appeal upon the merits paying due regard
however to the principles on which Courts of Appeal
always act in such cases.'
After enunciating this criterion their Lord-
ships referred to the decision of the Board in
Sheo Swarup v. The King Emperor [2] where
the Privy Council had laid down the matters
to which proper weight and consideration
should be given in exercising the power con-
ferred by the Code on a Court of Appeal.
As modified in she judgment in Thiggaraja
Bhagavathar v. The King Emperor [1] referred
to above, the considerations applicable to
appeals under s, 411-A Criminal Procedure
Code are the following: (1) the views of the
Jury implicit in their verdict as to the credi-
bility of the witnesses; (2) the presumption of
innocence in favour of the accused, a pre-
sumption certainly not weakened by the fact
that he has been acquitted at the trial; (3) the
right of the accused to the benefit of any
doubt; and (4) the slowness of an appellate
court in disturbing a finding of fact arrived at
by a Judge who had the advantage of seeing
the witnesses. [t is manifest from this pro-
novncement of the Jndicial Committee that
subject to the considerations which a Court
of Appeal bears in mind in dealing with such
matters the whole matter is at large before us
except in respect of the charge against the
third accused under section 302 read with
section 34 LP.C.

We may also poiny out that the test that
was hitherto applied, namely, whether the

1. [1947] m.w.N. 330; cr. 70 p.C.
2. [1934] m.w.N. 1017; cr. 193: 61 1. A, 398
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verdict of ‘the Jury is perverse or unreason-
able in order to entitle the court to interfere
with it has now been definitely discorded
and the test to be applied is whether the ver-
dict, is upon the evidence, right or wrong.

The incident which is the subject-matter
of this case arose out of what appears to be
a gambling brawl. Gambling on an extensive
scale more or less in an open manner seems
to have been carried on in the open spaces
pear the Radio Park and My Lady’s Garden
in Peoples Park, Madras, in spite of the fact
that there is a police station in close vicin-
ity. It is alsoin evidence that some mili-
tary personnel had not only been taking part
in the gambling but were supplying cards
on hire or for price. The gambling in card
goes on under the trees. The gamblers as-
semble in separate groups which are dis-
tinguished by the amount of stakes for
which they play. People who come join one
group or the other according to their capa-
city. 'On the day of occurence, 7th Novem-
ber 1945, in the morning, gambling as usual
was in progress. The first accused. third
accused and Natarajan were playing in one
group at about 11 a. m. Nammalwar, the dec-
eased was also playing in that group, and
it would appear that except Nammalwar all
the rest were losing and the first accused
among them was losing particularly heavily
while the whole time the deceased was win-
ning. The first accused having lost his
money asked the deceased for momey. It is
immaterial whether it was by way of loan or
on any other footing. The request was refu-
sed by Nammalwar who continued to play.
Thereupon the first accused and Natarajan
rose and went a short distance to the place
where two boys were sitting aud from those
boys they brought two knives. The decea-
sed observed them coming with kniies and
hastily collected all his money and ran away.
A little while afterwards the first accused
and Natarajan went away from the place, but
the third accused continued the gambling.
This marked the first episode. The decea-
sed appears to have gone home and had a
hurried meal. He returned soon afterwards
to the sams place at about 1-30 p. m. and
joined the group in which the third accused
was playing. Four persons, namely, the
first accused, the second accused, one Char-
lie and Karuvatu Krishoan turned up at
about 2 p. m. Among them the first accused
and Charlie were armed with knives. In the
crowd there were Perumal (P. W. 4) and
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Nondi Kuppan alias Kuppuswami (P. W, 5).
They had evidently come for gambling and
had lost and were watching. Seeing the
four persons coming, P. Ws. 4 and5 warned
she deceased saying that his enmemies were
coming, but curiously the deceased paid no
peed whatever to the warning in spite of
his experience in the forenoon, but continued
playing. P. Ws. 4 and 5 however could
not bear the sight of these four persons
coming in tbe direction of the gronp in that
manner and they left the sceme. They saw
nothing more. The four assailants appro-
ached the deceased and among them, Charlie
alone stayed behind the deceased and stab-
bed him with the knife (called patta knife)
on the back. This blow caussd the injury
which is described as the first wound in the
post-mortem certificate. It is a penctrating
stab wound with clean cut edges on the lefo
side of the back measuring 7/8 inch by 1/4
inch and had cut the muscles and gone
through the gap between the left 6th and
7tk ribs slicing the upper margin of 7th rib
and then penetrated through the lefi lung
completely through the pericardium and
ended on the lefs ventricle of the heart.
According to the opinion of the doctor
who held the autopsy this was definitely the
fatal injury.

At the sime when Charlie ajtacked the
deceased, none of the other assailants appear
to have done anything. The deceased after
receiving this blow had sufficient presence
of mind and strength to collect all his
moneys and things and to gt up and walk a
few paces and he was allowed to do so.
After he had walked a few paces it is said
thag vhe first accused inflicted a cut on him
with the knife on the face. The deceased
moved forward unmolested aboui 100 to 150
paces and reached a tree which is marked
in the plan. There according &o the
prosecution, the third accused, who had
been playing the whole time and who
had to leave the place because the whole
crowd dispersed after this disturbance,
went and caught hold of the deceased
from behind and as he did that, the first
accused and Charlie cut the deceased with
knives on the face and on the other paris
of the body. and the second accused and
Karuvatu Krishnan fisted him. The deceas-
ed fell down, and the assailants ran in
different directions. The third accused ran
in the direction of the Moore Market while
the four others ran in the direction of the
wicket gate leading up to Sydemham’s Road.
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At that juncturq Senjimuthu who was
coming’ in the opposite direction found the
third accused running and caught him, and
-jusé at the momenu Kannan, an employee in
the P.W.D. office who was also passing along
the road, helped Senjimuthu in apprehending
the third accused. Senjimuthu was in a
position bsfore he chased and caught the
third accused to see the last phase of the
attack, namely, the deceased being caught
by the third accused and his being beaten
and cnt by others. After the third accused
was caught, Senjimuthu went to the place
where the deceased was lying and tried to
administer some tea to him which was brought
from a tea vendor, but since the fluid did
not go down the throat of the deceased he
sent the deceased in a rickshaw to ihe
hospital along with Manavalan and Dhanapal
who were there and to whose presence we
shall advert presently. Thsy took the
deceased to the hospital but there he was
pronounced to be dead, and the body was
taken o the police station. In the meantime
Senjimuthu and Kannan had taken the third
accused to the police siation and had men-
tioned to the police officcr there all that they
knew. Before the complaint, Exhibit P-2
was recorded, Manavalan and Dhanapal
also arrived with the body of the deceased.
The complaint which was given by Senji-
muthu was attested by Kannan and Dhanapal,
and although Manavalan was present, his
signature was not taken because he was
illiterate. This is, in brief, the prosecution
case-

The main story from the commencement
until the production of the third accused at
the police station is spoken to by Manavalan.
It receives support in certain poriions from
other witnesses. P.Ws. 4 and 5 speak to
that part of the incident which related to
the coming of she four persons, namely, the
first and second accused, Charlie and
Karavatu Krishnan to the scene, the warns
ing given to the deceased and Perumal and
Nondi Kuppan (P. Ws. 4 and 5) leaving the
scene immediately. Dhanapal and Senj--
muthu corroborate that portion of the story
which relates to what happened near the
tree where the third accused went and caught
hold of the deceased and the deceased
was czt and beaten by the other assailants.
They also speak to the ranning of the
assailants, the apprehension of the third
accused, and the other events shat followed.
Kannan speaks virtually to the very
last phase of the incident. He only knew
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about Senjimuthu catching hold of the third
accused while he was rufining away, and he
helped him in doing so. He saw the other
four assailants running away. He also
speaks to what transpired tater.

The main criticism with regard to the
evidence so far as Manavalan is concerned is
that it is exceedingly improbable. It is said
that he is a gambler and thai fis version
that he was there from 11 O’clock in the
the morning till 8 in theevening is to a degree
incredible. Reference is made to the circum-
stance that although he is said to have been
present at the time of the making of the
complaint his name does not appear even
as an attestor in the complaint. If his
evidence stood by itself wholly uncorrobo-
rated by any other iestimony or circum-
stance thsre might have bzen some foice in
this contention. It was apparently a noto-
rious place of gambiirg and c:riain sets of
persons used to frequeni it during sheir
leisure hours whenever they had little spare
money, partly in the hope of winning more
money and partly in view of their intercst in
the game. Iv is therefore difficult io reject
the evidence of Manavalan on the ground
that he is a gambler or that he happened 1o
stay so long. He was at the scene only
from 11 a.m. until ths actual incident was
over before 3 p.m. Afterwards he was asked
by Senjimuthu to take ths deceased in a
rickshaw to the hospital. He brought back
she body and he was required at the police
station until the proceedings there were over
and he then went home.

Nothing has bsen shown by way of ani-
mosity against any of the other witnesses,
namely, Perumal, Nondi Kuappan, Dhanapal,
Senjimutbu and Kannan. Theycome from
differeat places, belong to different commu-
nities and do not appear to have any interest
in common or personal motive against any of
the accused. The version given by each of
these witnesses appeafrs fo be natural,
There is no aitemp? on their part, except
to a little extent with regard @o Senji-
muthu, either to embeilish or to exaggerate
their version. With regard to Senji-
mutho, the iearned Judge has observed
that he is of an imaginative temperament.
That cannot bz said with regard to the
otper witnesses, particularly Dhanapal who
corroborates him. There are no serious
discrepancies in their svidence, and we do
not find thas the evidence isin any manner
opposed to the probabilitics. Aunother im-
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portant Circumstance is that within less
than an hour after the occurrence the com-
plaint was made ab the police station, and
aCcording to the complaint it is clear that
most of these witnesses were present at the
time of the occurence. The complaint was
given at 2-45 p. m, and it establishes that a%
the tree where the deceased was finally
attacksd he was held by the third accused
and stabbed with knives by others and bea-
ten and thereafier the assailants ran away,
and ome of them was caught by Senjimuthu
and Kannan aad takea o the police station.
The cumulative effect of the entire evidence
lsaves a definite impression on our minds that
the version as given out by Manavalan and as
supported by the respective witnesses is sub-
siantiaily true. We have come to this con-
ciusion baving due regard to the considera-
tions set out in Shes Swarup v. The King
BEmperor [2] as well as in she receal decision
of the Judicial Committee, which we have
already cited.

Coming (0 the specific charges, we have
at the outsel the question of common inten-
tion under section 34, I. P. C. which forms
the subject matter of the firss charge against
ail the accused. Ws have bestowed close
aitention upon all the circumstances appear-
ing in the evidence and having regard io
certain cuistanding features we are unable
to find tho existence of a common intention
animatiog all the assailants to murder or to
cause any kind or hurt to the deceased
Namalwar either at the stage when Charlie
first attacked him when he was sitéing and
playing cards or when the deceased was sub-
seqaently held by the third accused and
attacked by the rest near the tree. To start
with there was no kind of enmity whatever
beiween any of the accused and the deceased.
Ths only provocation that appears to have
been given according to the evidence is that
in the forenoon after the first accused bad
logt hieavily he asked the deceased for some
money and it was refused. Nothing more
transpired then  The first accused went and
brough! some knives from iwo boys there
and the deceased wemni away. He was per-
mitted to go away unscathed. The deceased
himself did not take any serious notice
of this intended attack, because soon after
he rsturned to the same place cvidently
apprehending no further troubls. As re-
gards the second episode aiso, even when
the four persons were coming, two of them
armed with kaives, and even though P. Ws.
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4 and 5 warned the deceased he took no
serious note of it. If all the four persons
were inspired by a common intention 0 kill
the deceased, the mosi appropriate accasidn
was when the first onslaught was made by
Charlie in the most fatal manner by clabbing
the deceased om the back with the knife and
inflicting the blow which pierced into the
heart. The other persons did not move
their little finger at that time but permitted
the deceased to collect all the momney, and
move away. The feal aitack tock place
only near the tree. There they found that
she man who had escaped and about whom
apparently they took no f{urther notice was
caught hold of by the third accused. We
shall presocntly cxamine with what motive
the third accused caught hold of the deceas-
ed, but the fact was that the deceased who
was going away was held up by tte third
accused. ¢ was then that the assailants
appear to have gone to the place and inflict-
ed injuriss on him which resulted in the
deceased falling down on the spot. By that
time the deceased had moved 100 to 150
paces. All these circumstances appear (o
be incomsistent with the existence of a com-
mon intention on the part of the five per-
sons to cause the death of the deceascd or in
furtherance of that intention to inflict in-
juries on him.

What each person did, that is to say, what
Charlie did when the deceased was sitting
and playing cards, what the firsi and second
accused did near the tree are clearly indivi-
dual acts done of their own accord rather
than acts done in furtherance of a pre-
arranged or pre-conceived plan or arrange-
ment between them. In this view it follows
that the liability of each accused can be in
respect of his own individual act and nog
the joint liability coniemplated in section 34
I.P.IC.

In this view it becomes necessary to ex-
amine the evidence with regard to the acts of
each of the respondents.

The first respondent is said to have been
armed with 2 knife and caused the injuries
on the face of Nammalwar both when he was
on his way to the tree and at the tree after
he was held up by the third accused. The in-
jury on the face is mentioned as the second
wound in the post-mortem certificate, and is
described as “four cut wounds with clean
cut edges on the lefi side of the face and
bead measuring 7 inches by 1 inch, 3,3/8
inchés by 3/4 inch, 2, 1/2 inches by 3/8 inch
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and 3 /4 inches by 1/4 inch and making
cuts on’lefe molar bone and lefi side of fron«
tal Boae.” It isevident that there is no frac-
ture involved. Furiber it is nout possible
on the svidence to atiribute all these injus-
ries to the first accused alome, becauss the
evidence consisiently of the witnesses who
speak to the incident is that both Charlie and
she firss accused cut the deceased on his face
with knives. 1tis not possibie therefore to
ateribute all the four iujuries on the face to
the first accused. The other injuries in the
post-mortem certificate are relatively minor.
The docior who was examiped in the case
(P. W. 18) stated that she oiher injuries,
pesides she first one, were not necessarily
fatal and with regard to the second injury
he said -that it could be said to be grisvous.
He also stated that if the first injury was not
there and the resi were present there were
chances of his living.

The first respondent ischarged under the
first and second charges under seciion 302
1ead with section 34 I, P. C. and under sec-
tion 326 [. P.C. For the reasoms we have
given, he must dg acquitted of the charge of
murder because he cannot be held responsible
for the stab inflicted by Charlie. With
regaid 1o the second charge under section 326
L. P. C. itis clear from the foregoing dis-
cussicns that no gricvous hurt within the
meaniong of section 322 1. P. C. was caused
by reason of the cuts thai heis said o have
inflicted with the knife. There was no frac-
ture and there was no endangering of life.
Lifz had been endangered and decath had
resulted wholly on account of the first injury
inflicted by Charlie. In these circumstances
¢ae first accused can he held to be guilty
only of an offence under section 324 L. P. C.
of causing simple hurt with a deadly weapon.
The second accused has been charged under
the first, third and fifth charges under
seetion 302 I. P. C., under section 326 read
with section 114 1. P. C. and under section
323 1. P. C. For the reasons we have men-
tioned with reference to the first accused,
the second accused cannot also be held to be
guilty under section 302 or under section 326
read with section 114 I. P. C. The only act
attributed to him is thas he fisted the deceased
when he was held up by the third accused.
He can be held guilty under section 323
I. P- C. under the fifth chargs and he must ba
acquitted of the other charges.

The case of the third accused hinges upon
the sole circumstance that he held the de-
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ceased near the (ree whep he was trying to
got away and when he Had moved about 150
paces irom the place where he was ‘first
attacked by Charlie, and this afforded the
opportunity to the first and second accused to
again come and aitack the deceased. He is
charged for murder uander the firsi charge,
under sections 326 and 114 I. P. C. on the
fourth charge and under seciion 323 read
with section 114 I. P. C. on the sixth charge.
As we have indicated bsfore, the learned
sessions Judge directed the Jury to return a
verdict of not guilty against A3 on the Ist
charge, he did not grant leave to appeal
against his acquittal under section 302 read
with section 34 [ P, C. For reasons already
given, the 3rd accused cannot be held guilty
under section 326 read wish section 114
I.P. C. Theonly question that remains is
whether he 1s guilty on the 6th charge of
abetting she causing of simple huri by the
act of nolding the deceased. There are in
the evidence a host of circumstances which
negative the existence of any criminal in=
tention on his part. The third accused was
interested in the gambling to such an extent
that he was thers throughout. Even when
the first and second accused and ths deceased
went away before noon he contined to play.
He was there until the second episode
occured. He left the place only when as
a result of the disturbance the whole crowd
broke up. Then he was going away. He
did not ask for money and he did not mix
np with any of the other accused at any
stage. He did not even run with the other
assailants but ran in a different direction.
All that is said against him is tkat he went up
to the deceased and held him up by putting
his hands under the arm-pits round his body,
Just when he did ii, within a very short
space of time, possibly in less than a minute
or two, the others had come and inflicted
injuries on the deceased. There is no other
circumstance from which it could be inferred
that this accused held the deceased in order
to enable the other accused to come and
attack the deceased. There was 5o necessity
for him to do so nor had he any interest in
the matter. Presumably, he found the
deceased tottering on the way as he had
already received a fatal injury, and as he
must have got completely exhausted on
account of the distance of 100 to 150 paces he
had walked and as he was noi able to move
on steadily the third accused wanted to
enable him tostand up acd walk. Taking
advantage of this, however, the assailants
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attacked the deceased. In these circumst-
ances we do not feel justified in holding that
the only possible comclusion is that the third
accused abetted the causing of the simple
hurt by the other assailants by enabling the
deceased to stand up and holding him up
round his arms. The third accused 1s, in our
opinion, entitled to acquittal on all the
charges.

We would in the result allow the appeal
only to the following extent. The firs
accused will be convicted under s. 324 L.P.C.
and the second accused will be convicted
under s.323 L. P. C., and in other respects
the appeal will be dismissed. The first ac-
cused is sentenced to rigorous imprisonment
for two years under s. 324 [.P.C. and the
second accused t0 rigorous imprisonment for
six months under s, 323 I. P. C.

N T.R. -
Cr. App. No. 784 of 1946
Cr. R. C. No. 624 of 1947
(Taken up No.4 of 1947)
July 8, 1947
YAHYA ALI, J.
Vobpe NaGappa & others

Vo
KING EMPEROR

Evidence Act (I of 1872) s. 27—Confession—
Admissibility.

In a confessional statemeni the first accused
is said to have implicated himself as the
person who decoyed the deceased to the
rickyard and assisted in the murder of the
deceased by holding the legs and confessed
that after the murder he and others carried
the dead body and buried it in the burial
ground. The lower court convicted the first
accused on the basis of this confession and
the second and third accused under s. 201
I.P.C. Inappeal.

Held, that the confessional statement except
the portion in which it is stated that the
body was buried in a particular place was
inadmissible in evidence and that by itself
does not in any manner incriminate the
accused in the absence of other evidence.
Appeal against the order of the Court of

the Session of the Kurnool division in C. C.

No. 24 of 1946 on 31—10—46.

Accused not represented.
Public Prosecutor (V.L. Ethiraj), for Crown.

The Ssssions Judge of Kurnool hascon-
victed accused 1, 2 and 3 before him acquit-
ting the remaining four accused who were
tried for various cffences. The first accused
appellant was convicted under s.364 of
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the Indian Penal Code and sentenced to-five
years rigorous imprisonment and under Sec.
201 of the Indian Penal Code he was furthes
convicted and sentenced to a concurrent
period of five years rigorous imprisonment.
The 2nd and 3rd accused were convicted
under Sec. 201 of the Indian Penal Code
and sentenced to two years rigorous impri-
sonment each. In the view I have taken of
the case, I have taken up the case so far as
the second and third accused also are con-
cerned though they have not preferred any
appeal againsg their convictions and senten-
ces and I do not consider it necessary to
direct notice in view of the order I propose
to make.

It is not necessary to set out the facts of
the case and the evidence. It appears from
the judgment that the conviction of the
appellans was based exclusively upon bis
confessional statement, Ex. P-5. In that
statement he is said to have implicated him
self as the person who decoyed Nagi Reddi
(the deceased) to the rickyard and assisted
in the murder of Nagi Reddi by holding the
legs and that after she murder he and
others carried the dead body and buried it
in the burial ground. The learned Judge
points out in paragraph 18 of the judgment
that the conviction of this appellant is based
in respect of practically all the charges on
this confessional statement. I have seen
the confessional statement and having
regard to the recent Privy Council decision
in Pulukuri Kotayya v. King Emperor [1]
practically the emtire confessional statement
will have to be excluded from the evidence
excepd that protion im which it is stated
that the body was buried at a particular
place and thas by itself does not in any
manner incriminate either the appellant or
the accused 2and 3. In addition to that,
there are some circumstances mentioned by
the learned Judge but none of them esta-
blishes any connection between the appellant
and the occurrence.

With regard to accused 2 and 3, the con-
victions of both of them are based exclu-
sively on the confession of the firse appellant
as a co=accused. When the conviction of the
original confessor goes out, there is no legal
basis whatever to sustain the conviction of
the other two accused.

The appeal is allowed and the conviction
and sentence of the appellant are set aside.
The conviction and sentence of accused 2

1. [1947) M.w.N. 217; cr. 45
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and 3 Boya Sankalina alias Erranna and
Madiga Mookanna alias Chinpa Hanu-
manna are alse set aside and they are
acquitted and directed to be set at liberty
forthwith.
N.T.R. — Appeal allowed
Cr. R. C. No. 1077 of 1946
(Cr. R. P. No. 1031 of 1946)

July 24, 1947
CHANDRASEKHARA AIYAR J.

AKULA PADDAYYA NAIDU
V.
EMPEROR

General Sales Tax Act (IX 0f1939), 5. 13 (b)
—Service of notice on firm—Liability of
partners.

A demand notice addressed to the firm and
served on one of the partners is sufficient
notice to the firm and to all the partners
and any partner could be made liable under
S. 13 (b), General Sales Tax Act for failure
to pay the tax within the time allowed.
Petition under Sections 435 and 439, Criminal - Pro-

cedure Code praying the High Court, to revise the

judgment of the Court of Session of West Godavert
division at Ellore dated 28—7—46 and passed in

C. A, No, 74 0f 1946 (C. C. No. 3 of 46, Additional

First Class Magistrate’s Court, Tanuku),

V. T. Rangaswami Aiyangar & J. Sitamaha-
lakshmi for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER.

The second accused who is the petitioner
in this criminal revision case was convicted
under section 15 (b) of the Madras General
Sales-tax Act, 1939, for failure to pay the
tax due from him within the time allowed
and sentenced to pay a fine of Rs. 100. There
was another accused in the case who was
similarly convicted and fined, but he is not
before us.

The demand notice in Form No. B for the
sales-tax due by the firm called Siddareddi
Acharyulu and Sons was served on the first
accused on 11-11-1945. Tv is Ex. P. 2.
Though the second accused pleaced that he
had nothing to do with the firm, it has now
been found thai he was a paréner of the firm
along with the first accused. This finding
has not been challenged.

What is urged on behalf of the petitioner
is that as the demand notice was not served
on him personally, e cannoy be held liable
vader section 15 (b). As already stated, the
demand notice Ex. P, 2 was addressed to the
firm and served on the first accused, the
other pariner.,
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The firm is “a dealer”’ fwithin thg meaning
of ths Act:under Esplanation (1) of sub-
clause (b) of section 7. The fact that the
firm is a dealer and can be proceeded against
as a firm does not appear to me to be a bar
to proceedings being initiated against the
pariners of the firm. The partness are
bound by the notice to submit the return
and to pay the tax, and if there is failure on
their part to do so, the penal comsequences
provided in section 15 follow. There is no-
provision either in the Aci; or under the
rules framed thereunder requiring that the

. demand notice shall be served personally on
the man sought to be proceeded against.
The notics in the present case was seived on
the partner of the firm, and this is sufficient
notice to the firm and to all the partpers
who are jointly and severally liable for the
payment. If the service was good as against
the firm it is good as agaipsi the partners
composing the firm, and the petitioner must
be deemed to have had netice of the time
allowed for payment. He comes directly
within the description of ‘“a person who
fails to pay the tax due from him within the
time allowed’”; as it cannos be denied for a
moiment that the tax was due from him as
a partoer of the firm and on which firm the
demand was made through the other partner,

The revision petition is dismissed.

N.T.R. —  Perition dismissed.

Cr. R. C. No. 705 of 1946
{Cr. R. P. No, 674 of 1946).
March 12, 1947
MRs, GrisiLpa TITUS

v.

Mr. Louss Titus.

Cr. P. C. (V of 1898) s. 489 (2)—Duty of
criminal court under.

On an application filed under s, 489 (2), Cr.

P. C. it is the duty of the court to consider
whether a decision of the civil court leads to
the consequences that the order passed by
the criminal court under s. 488 should be
cancelled or varied. There is no question
_of the criminal cour: considering whether
the decision of the civil court has altered
the circumstances of the case. If the con-
sequence of the decision of the civil court
is that it should be varied or cancelled,
effect must be given to it by cancelling the
order or varying it accordingly.

Petition under sections 435 and 439 Cr. P. C,, 1898
praying the High Court to revise the order of the
Court of the Joint Magistrate Coonoor, dated
29—3—1946 and made in M, C. 11 of 46.

GRISILDA TITUS V. LOUIS TITUS

N47MWNCI1‘

C. S. Swaminathan for Petr.

V. T. Rangaswami Ayyangar for Respt.

. Asst Public Prosecutor for Crown.

OR 7

The Joint Magistrate has completely ig-
nored in this case the provisions of section
489 (2) of the Criminal Procednre Code. On
an application filed under this section it is
the duty of the court to consider whether a
decision of the civil court leads to the conse-
quence that the order passed by the crimi-
nal court under section 483 should be can-
celled or varied. There is mo question of
his considering whether the decision of the
civil eourt has altered the circumstances of
the case as the Magistrate has found. For
the purpose of Section 489 (2) the criminal
court should take the decision as it stands
and consider the necessary effect of iy upon
the order passed by the Criminal Court. If
the consequence is that it should be varied
or cancelled, effect must he given to it by
cancelling the order or varying it according-
ly. The discretion that is given in that sub-
section to the criminal cour? is only for this
limited purpose. ' In this case the Magistrate
has taken npon himself to completely ignore
the decision of the civil conrt and has not
chosen to consider whether in consequence
of that deczision his order should be cancel-
ied or varied. That he was not¢ competent
to do.

The learned District Judge has found that
the alieged adultery of the wife with Alpho-
nso was not proved to be true by any cogent
or reliable evidence and consequently he
dismissed the suit that had been brought by
the husband impleading her and the said
Alphonso as the co-respondeunt. The only
consequance of this decison is that the ordes
passed by the Magistrate in M. C. No. 32 of
1944 cancelling the maintenance allowance
that had been granted to the petifioner in
the prior proceeding in M. C. No. 13 011943
and 17 of 1944 should have no effect and the
prior orders granting her maintenance: should
be restored.

The pstition is allowed and the mainten-
ance granted to the petitioper in M. C. No.
13 of 1943 and 17 of 1944 will be restored.
Ths restoration will take effect as from the
date when she filed M. C. No. 11 of 1946 in
the court of the Joint Magistrate, Coonoor
having regard to the principle contained in
the proviso to section 488 (3) of the Code of
Criminal Procedure.
N.T R,

Petition allowed
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Criminal Revision Case No. 729 of 1947
(Criminal Revision Petition No. 623 of 1947)
and Criminal Miscellaneous Petition
Mo. 1199 of 1947
August 4, 1947
KAJAMANNAR, J.

K. GoviNDASWAMI CHETTIAR
v

EMPEROR

Criminal Procedure Code (V of1898)—Charge
sheet before Sub-divisional mogistrate—
Transfer to Sub-magisirate—Case triable by
First class magistrate— Quashing of charge
—Effect.

The Sub-divisional magistrate took on file a
case against the petitioner under s 409 [P.C.
Subsequently the charge was altered to one
under 5. 408 and the case was transferred to
the stationary Sub-magistrate, for disposal,
who took the case on his file and framed a
charge under 5. 408 I. P. C. Then the High
Court granted the petitioner’s application to
quash the charge on the ground that the offence
alleged really amounted to an offence under
5. 409 L.P.C. which the sub-mogistrate had no
Jurisdiction to try. Thereupon the magistrate
submitted the records to the Sub-divisional
magistrate who took the case on his file The
accused contended that the order of the High
Court quashing the proceedings on the file of
the Sub-magisirate wiped out the whole
proceedings.

Held, the effect of the order of the High Court
was to render the transfer of the case by the
Sub-divisional magistrate, invalid and to
continue the case on the file of the sub-divi-

" sional magistrate who can proceed with the
case which is properly before him. The
sending of the record by the Sub-magistrate
of the case which had ceased to be on his file
was not anything judicial but something
purely administrative.

Petition under Sections 435 and 439 of the Code of
Crimir'lal Procedure, 1898, praying the High Court
to revise the order of the Ceurt of the Sub-Divisional
Magistrate of Tiruvannamalai dated 2—7—47 and
passed in C, C, No. 123 of 1947.

and Petition under sections 439 and 561-A of the
Code of Criminal Procedure, - 1898, praying that in
the circumstances stated therein the High Court
will be pleased to quash the proceedings before the
court of the Sub-Divisional Magistrate of Tiruvanna-
malai in the said C. C. No. 123 of 1947,

M. Srinivasagopalan, for Petr.

Public Prosecutor (V.L. Ethiraj), for Crown

ORDER

The Petitloner in this case was accused
of an offence of criminal breach of trust
Cr 21
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and a_charge shet was laid by the sub
Inspecter® of Railway Police, Villupuram.
The case was taken on fils by the sub-divi-
sional magistate, Tiravannamalai, The
original charge sheet was under section 409
I. P. C. but subsequently the police put in
a petition for an alleration of the section
to 408 I. P, C. The Section was accordingly

altered and the case was then trans-
ferred from the file of the Sub divi-
sional magisirate, Tiruvannamalai to the

file of the stationary sub magistrate, Tiru-
vannamalai for disposal according to law.
The latter magistrate took the case on his
file as C. C. No. 18 of 1946 and framed a
charge under section 408 I. P. C. on 27th
July 1946. There was then an application
to this court by the accused to quash the
charge on the ground that the offence alle-
god really amounted to an offence under sec-
tion 409 I. P. C. which the magistrate had no
jurisdiction to try. This court agreed with
the petitioner, allowed his application and
quashed the proceedings in C. C. No. 18 of
1946 on the filo of the second class magis-
trate of Tiruvannamalai by an order dated
10th April 1947. Thereupon that Magis-
trate submitted the case records to the sub-
divisional magistrate for mecessaiy oiders
and the sub-divisional magisirate took the
case on file as C. C. No. 123 of 1947. Objec-
tion was taken on behalf of the accused that
the sub divisional magistrate had no power
to proceed with the case because the order
of the High Court quashing the proceedings
in C. C. No. 18 of 1946 on the file of the
second class magisirate Tiruvannamalai,
wiped out, 80 %0 say, even the first informa-
tion report and the charge sheet. His objec-
tion was overruled.

The accused seeks in this petition to re-
vise the order of the snb-divisional magis-
trate refusing to drop the proceedings. He
has also prayed in another application to
quash the proceedings in C. C. No. 123 of
1947 on the file of the sub-divisional Magis-
trate.

The firsé point taken by the learned advo-
cate for the petitioper is that under sec-
tion 530 (p) of the Criminal Procedure Code
“[f any viagisirate, not being empowered by -
law in this behalf tries an offender his pro-
ceedings shall be void’’. 1 do not however
see how this provision applies to this case at
this stage. No doubt at an earlier stage this
courd found that the second class magisirate,
Tirovannamalai was noy empowered by law
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to try the offence withf which the accused
stood charged. That was why this court
quashed the proceedings on his file. The
order of this court leaves untcuched any
other proceeding. No authority has been
shown to me that the first information re-
port or the charge sheet originally filed in
the court of the sub divisional magistrate,
Tiruvannamalai have also become null and
void.

The learned advocate referred me to three
cases of the Culcutta High Court pamely
Golapady Sheikh v. Queen Empress [l].
Radhabullay Ray v. Benode Behari Chatterjee
[2] and Ajab Lal Khirker v. Emperor [3].
None of these cases has any application
to the facts of the present case. In none
of those cases we find the proceedings on
the file of the magistrate to whom the case
had been transferred being declared void
by the High Court. In the first two of
the cases the case was validily pending
before the Magistrate to whom the case had
been transferred and it was held that the
court which made the order of tranmsfer had
no power to pass any order in respect of
the proceedings before the magistrate to
whom the case had been sent. In Ajab
Lal Khirker v. Emperor [3] the facts were
no doubt different but there again it had
not been declared that the Magistrate to
whom the case had been transferred had no
jurisdiction to entertain or try the case.
Actually be had finished with the trial,
convicted same of the accused and though
no order had been passed in respect of the
other accused his order was construed to
be an order discharging those who bad
not been convicted. In any eventI do not
see how the decision in that case can have
any bearing on the present case. i

The lsarned advocate referred me to
sactions 5, 346, and 528 of the Criminal
Procedure Code. His contention evidently
was that except under tme provisions of
section 346 the magistrate had no power to
make a report to a superior magistrate on
the ground that the evidence appearred to
him to warrant a presumption that the case
ought to be tried or committed for trial by
soms othsr magistrate. I agree but this fs
not what has been done. There can be no
question here of the sub-magistrate,
Tiruvannamalai purporting to do any such
thing. Section 528 enacts that:

1. [1900] 27 cal. 979
2. [1903] 30 cal. 449
3. [1905] 32 cal. 783
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“Ayy sub-divisional magistrate may withdraw
any case from. or recall any case which he has
made over to, any Magistrate subordinate to him,
and may inquire into or try such case himself, or
refer it for inquiry or trial to any other such Magis-
trate competent to inquire into or try the same,”

It is contended that the sub-divisional magis-
trate has not passed any order withdrawing
or recalling the case which is made over to
the sub-magistrate, Tiruvannamalai. But in
my opinior there is a fallacy underlying this
contention. Section 528 too will in my
opinion only apply when there is a case
validly pending before apy magistrate sub-
ordinale’ to the superior magistrate, There
must first be a case, which means a case pro-
perly on the file of a magistrate subordinate
to him, before the superior magistrate can
purport to withdraw that case or recall it
from the file of the subordinate magistrate to
inguire or try it himself or to post it before
any other magistrate. In this case the sub-
divisional magistrate cannot be called upon
to act under this sub-section because this
Court has quashed the entire proceedings
before the sub-magistrate, Tiruvannamalai,
which means that there is no case before the
sub-magistrate to be withdrawn or recalled.

What the sub-magistrate has done in this
case really amounts to this.  This court had
quashed the proceedings before the sub-magis-
trate but there were certain records which
pertained to that case remaining with him.
The effect of the order of this court was to
render even the transfer of the case by the
sub-divisional magistrate to the sub-magis-
trate invalid because the offence alleged was
an offence which a second class magistrate
could not try and therefore the sub-divisional
magistrate should not have transferred the
case to the sub-magistrate even originally. The
result ig that in effect the case has continued
on the file of the sub-divisionai magistrate
though it might not have received a number.
What the sub-divisiopal magistrate has now
done is to proceed with the case which had
been properly l!aid befors him by the com-
plaint and what the sub-magistrate did was
not anything judicial but something purely
administrative in the sending of the records
of a case which had ceased to be on his
file. He simply returned the records which
had been sent to him by his superfior magis-
trate. I therefore do not consider that there
is any merit in any of the technical points
raised in this application and it is dismissed.
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The other application to quash she proceed-
ings is also dismissed.

N.T.R.

—_ Petition dismissed,
Cr. R. C. No. 473 of 1946
(Cr. R. P. No. 454 of 1946)
July 14, 1947
RAJAMANNAR, J.
K. KerLu NalR

Vo
T. S. THiRuMAMPU & others

Penal Code, s. 499, Exceptions 2 & 9— News-
paper article—Allegations against Potal of
village— Good Faith’.

The first accused wrote an article on the affairs
of a certain village which was published in a
Malayalam newspaper published by the
second accused and printed by the third
accused. The Potal of the village alleged
that the article contained defamatory maiter
consisting of imputations which would harm
his reputation. The lower court found that
none of the accused were actuaied by any
malice or ill-will towards ihe complainant.
All the impurations and allegations in the
article were based upon what was related to
the first accused by the villagers and the
article was published afier enquiries had
been made. The first accused had also sent
a petition containing alinost the same alle-
gations to the Collector. The Collector on
such enquiry as he chose to make came to the
conclusion that the allegations had not been
proved, but without waiting jfor the Col=
lector’s reply published the article.

Held, that the first accused did exercise due
care and attention before he expressed his
opinion respecting the conduct and character
of the complainany in the discharge of his
public _functions and his action must be held
10 be dune in good faith.  Neither the fact
that the Collector came tothe conclusion
that the allegations have not been proved nor
the fact that the accused did not wait for the
Collector’s reply negatived good faith.
Petition under seotions 435 and 439 of the Code of

Criminal Procedure, 1898, praying the High Court

torevise the order of the Court of the Additional

I Class Magistrate, South Kanara dated 25—3—46

and made in C, C, No 112 of 1945, g
P. Govinda Menon & M. Santhosh, for Petr.
M. Srinivasagopalan & T. K. Rajagopala

Ayyangar, tor Respis.

Public Prosecutor (V.L. Ethiraj), for Crown-
ORDER

- This case arises ous of a complaing filed by

the petitioner one Kelu Nair charging the

first and ghs second accused with an oiience
puaishable wnder seciivn 300 Indian Penal
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Code apd the thirdaccused with an offence
pupishable wnder seciion 501 Iadian Penal
Code. The second accused is the publisher
and the third accused is the printer of a Ma=
layalam newspaper called “Desabimani’’
printed and published at Calicut. The
first accused is the writer of an article pub-
lished in that paper in its issue dated 25¢h
March 1945 under the caption, ‘Panathadi
Village of Kasaragod Taluk—The dancing
ground of repression”. The petitioner alleg=
ed that the said article contained defamatory
matter consisting of imputations which
would harm his reputation. To the charge
as framed by the Additional First - Class
Magistrate, South Kanara, on this complaing
was appended an exiracé from the said article
of five passages. These pastages according
10 the pesitioner, malicicusly and faisely
made scurrilous attacks against -him in
the discharge of his duties asthe Powal of
Panathady. The magistrate acquitied all
the accused of the offences with which they
wers charged on the ground thab the article
was written and published in circumstances
which would bring it within the ninth excep-
tion of section 499 Indian Penal Code. The
complainant secks to tevise ¢his order of
acquittal.

Undoubtedly the asticle in question con-
vained maiter defamatory of the petitioner.
Intor alia it alleged #hat he as potal was guil-
iy of acts of oppression against the villagers
in discharging his duties and in particular
in the maiter of procurement of grain. It
was also alleged in the ariicle thai uhe petl-
tioner had besn taking bribes. The sole
question theiefore is whother the accused
are entitled to the .beneifit of any of the ex-
cepiions go seciion 499 of the Indian Penal
Cods. The Magistrate considered that the
ninih excepuion applied 6o the case. In
revision learmed advocate - for the petitioner
Mzr. P. Govinda Menon suggested ihat the
sscond exception, if any was the more ap=
propriate to the facts of the case. This ex-
ceplion enacts that “it is noi defamation o
express in good faith any opinion whatever
respeciing the conduct of a public sexvant
in the discharge of his public functions, or
respeciing his character so far as his charac-
92E appears in that coaduci, and no further.”
The ninth excepiion on the other hand en-
acts that: ‘I8 is not defamation to make an
imputation of ie character of amothes, pro=
vided that the imputation be made in good
faith for the protection of the interest of the



144

person making if, ot of arfy other pgrson, or
for the public good”. The article which
is fairly lengthy in form appears to be a des-
criptive account of a tour underiaken by ihe
wrlter, that is the first accused to Panath-
ady. The article describes the plight of the
villagers and in several places gives an ap-
parently verbatim reproduction of the com=
plaints made to the writer by soma of the
villagers who were the victims of the peti-
tioner’s oppressions. After giving am ac-
count of what the villagers told him, the
writer winds up by saying that the poor peo-
ple could not file a complaint in a court of
law and seek justice and that he has written
to the Collector asking him to conduct an
enquiry inio the state of affairs exisiing in
the village and to punish the persons guil-
ty of oppression. There is very little in
tae articls which can be describsd as the
opinion of - the writer, respecting the con-
duct of the petitioner. The incidents rela-
ted need no comment if true. I do not think
it, however, very material in thi® case to
decide which of the two exceptions, whe-
ther, the second or the ninth, is the more ap-
propriate. The only material quesiion which
falls for decision is whether the expression
of opinion or the making of the imputation
by the accused was ‘‘in good faith™. If it
was, the lower court was certainly right in
acquitting the accused.

The learned advocate for the petitioner
coniended that the writer could not be said
60 have acted “in good faith’’ because on
the 17¢h Mazch 1943 he had sent up a peii-
tion to the Collecior of South Kanara con-
taining almost the same allegations as in
6o article and wi-hout awaiting for a reply
from the Collecior he proceeded to publish
the article on the 25th March 1945. It was
also urged by him that ultimately the Collec-
tor, after am eaquiry, came to the conclu-
sion that the allegations made by the. first
accused against the petitioner were false.
Tae order of the Collector on the petition of
the firsy accused is daied the 28th May 1945,
long atier the date of the article in question.
In determining the question of bona fides it
was contended $hat the opinion of the supe-
rior Government Officer who dealy with the
allegations mads by the first accused and
who made an enquiry should be a decisive
factor. I do noi agree. The fact thay ihe Col-
lector, on such enquiry as he chose to
make, came to the conclusion that the alle-
gaiions had noi been proved does nos mean
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that <lie allegations were not made “in good
faith’’, i. e. that they were made withoug
due care and attenifon. It is for the coury
to determine whether the first accused acted
without due care and attention in making
the allegations against the petsitioner fn
his article. Nor do I think the fact, thap
tho first accused did not wait till he received
a reply from the Collector, negatives good

faith. In matters like this a sivong public
opinion is as effective as departmental
action.

The question remains whether tha actlon
of the first accused can be said to have been
done “in good faith’’. The magisirate foun
that none of the accused were aciuated b‘
any malice or illwill towards the pmitiouerT
All the imputations and allegations in th
article were, as appears from the articlej
themselves, based upom what was related to
the first accused by the villagers. Whethe
the villagers were speaking the truth or not,
it does not appear to have been suggested
that the first accused never went to the vilJ
lage to collect information. No less tharg
ten defence witnesses were examined (¢
prove that proper enquiries had been madg
on the facts contained in the article and
thas only after being satisfisd that there wag
an element of truvh in the statements lt_zal
the article in question was published. The
magisirate even goes (o the length of holding
that it cannot be defiaitely held that all th
imputations are wholly false or unjusllﬁ?
able. It is therefore clear that¢ the firs
accused did exercise due care and attention
before he expressed his opinion respecting
the conduct amd churacter of the petitioned
in the discharge of his public functions,
T agree with the magistrate, even ussuminq
the ninth exception (o scciion 499 1. P. C.|
applied to the case, that the imputations
were made in good faith for ¢he public good.
There is therefore po reason to interfere
with the order of acquitgal.

The revisioa petition is therefore dismissed.
N. LR Petition dismissed

Cr. A, No. 114 of 1947

March 12, 1947
YAHYA ALL J.
RamMANUIULU NAIDU
Ve
EMPEROR,

Penal Code (XLV of 1860) S.73—Solitary
confinemeni—When ordered. :
Solitary confinement should not be ordered
unless there are special features appearing

in the commission of the offence.
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Appeal against the sentence passed by “the Special
Honorary Presidency Magistrate of the Court of
Presidency Magistrates Egmore. Madras dated
27—1—1947 in case No 3 of the Calendar for 1947, °
Crown Prosecutor (P. Govinda Menon) for
Crown.
JUDGMENT.

1 have given notice of this appeal to the
Crowa Prosecutor and heard him.

The appellany has been convicted by the
Special Honorary Presidency Magisirate
under sections 379 and 75 oi the Penal Code
and sentenced to rigorous imprisonmend for
ewo years. The Magistraie has further direc-
ted under section 73 L.P.C., that cuav of the
above period of imprisonment, thice momnths
should be passed in soliary confinement.

The conviction is undoubtedly warranicd
by the evidence. Whea P. W, I after shopp-
ing with his wife and another persor boarded
a (ram, the appellani and aoother persom
boarded the same tram. The appeilant pushed
P. W. | forcibly and in vhat act Snatched away
a pockst watch with a rolled gold chain which
was in the possession of P. W. 1. The appel-
tant swiltly passed on the watch and the chain
to the other person. P. W.1 and others pre-
sent immediately caught bold of the appellant
and handed him over to the police.

Before the Magistraie, the appellant ad-
mitted the offence and also the previous con-
victions. Looking at the list of previous
conviciiony, i is clear that he commenced
his carcer as a habitual thief as early as 1921
and his last conviction was by this Court in
S.C. No. 13 of 1943 in third criminal ses-
sions in which hc was convicied under scc-
tions 380 and 75 L. P. C. and sentenced 0
four years’ rigorous imprisonment. 1 would
therefore confirm the conviction amnd the
sentence Of rigorous imprisonment for two
yoars. But the direction ¢hai three mouths
out of the period should be served in soli-
tary cowfinemeni is not necessary. There
are no exceptionally aggravating circum-
stances in the case 10 warrant such a direc-
tion. In fact when the provision in section
731.P.C., was introduced there was a simi-
lar provision in the corresponding English
Act but even in those days the power ©o im-
pose solitary punishment was very rarely
exercised by a criminal Court by way of sen-
tence. Even that provision was doneaway
with during the reign of Queen Vicioria.
Solitary confinement should not be ordered
unless there are spscial features appearing
in ohe evidence such as exireme violesce or
brutality in the cummission of the offence.

V. EMPEROR i45

The only reason giv%n by the Magistrate is

that the **sanctity of home life has become

0 him (the appellant) a mere mockery and

the desire to take what he wants regardless

of ownership is not in him,”> This can be
said of every person convicted under section

379 of she Penal Code and I do not cousider

that to be a circumstance justifying the

passing of an order of solitary confinement,

The direction regarding solitary confinemens

will be delsted. In other respects the appeal

is dismissed.

N.T.R. —

Criminal Appeal No. 136 of 1947

March 18, 1947
YAHYA ALI, J.
MUNUSWaMY

V.
EMPEROR

Penal Code (XLV of i860), s. 13—Previous
conviction—Enhanced punishmeni—Solitary
confinement—W hen to be given.

Although the fact of previous convictions is
an element in determining the senvence,
essentiol regard should be had to the facts
of the case, the gravity of the offence and
the circuinstances in which it was commit-
ted, in assessing the punishinent: and the
mere circumstance thar there were previous
convictions should not result in the inflic
tion o a sentence that is far out of propor-
tion to the merits of the main case.

The seatence of solitary confinement, must
if ever, be given in the most excepiional
cases of unparallelled atrocity or brutality.
Appeal against the sentence passed by the Special

Honorary Presidency Magistrate, Egmore, of the

Court of the Presidency Magistrate, Egmore, Madras

on 6—2—A7 in C. C, No. 230 of 1947,

“Accused not represenied.
Crown Prosecutor, for Crown.

JUDGMENT

The appellant has been convicted by a
Special Honorary Presidency Magisirate
under section 379 read with section 75 of
the Indian Penal Code and sentenced to two
years rigorous imprisonment. The Magis-
srate has further directed that out of that
period, one month should be passed in soli-
tary confinement, )

This isa simple case of theft. P.W.1,a
weaver in the Buckingham and Carnatic
Mills was, after receiving his pay. coming
home. On the way he stopped at a shop and
bargained for a ready made shirt. At that
place the appellans is said to have removed
from P. W. I’s pocket soms currency notes
which represented his salary. He was fm-
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mediately caught and Handed oyer. (o the
police with-the currency notes. .

The appellant admitied the offence and
pleaded guilty to the charge under section 379
as well as to the charge under section 75 of
the Penal Code. The only question sherefore
is as to the sentence. In a case of this kind
which does not contain any circumstances
whatever of an aggravating nature the
ordinary sentence would have been indeed
very ligat. There is however the fact that
the appelian: has been coavicled under
section 379 of ihe Indian Penal Code, on
several occasions before and the last convic-
tion was on the 4th January 1945 when he
was sentenced to underge rigerous imprison=

en¢ for two years. It hasbeen heldina
number of decisions by this court that
although the fact of previous convictions is
ap eclement in determining the sentence,
essential regard should be had to the facts of
the case, the gravity oi the offence and the
circumstances 10 which it was committed in
assessing the punishment and the mere
circumsiance that there were previous convic-
tons should not result in the infliction of a
seagence that is far out of proportion 1o the
merits of the main case. In the present casc
taking 1ato account all the previous convic-
uons asd the circumstances of the cases,
| am definitcly ot she view that a sentence of
rigoroas imprisoament for one year would
more than mecs she ends of justice.

As regards &he sentence relating to soli-
tary coofinement, the attention of the Magis-
trase is invited (o my judgmeans in Criminal
Appeai No. 114 of 1947*. As poinied out in
(n4s judgment, although tae imposition of
the seatence Of solivary confinemens was
legal, under the Larceny Act of i861 (24
and 25 Vici Chapter 96) the power was very
rarely exercised dDy a criminal court. By
enaciing 56 and 5/ Vict. Chapter 54, on
22ad Szpiember 1893, ths provisions in the
Larceny Act relating to solitary confine-
ment, which had become obsolete for several
decades by that date wers formally repealed.
A ceninry of experience has thusled to iss
abandonment in the United Kindom and
at the present day it stands condemaed and
nas generally given place to work in associa-
ioa during the day and confinement in cell
for the night, in cases where isolation at
night is considered necessary for a brief
time for pariicular prisoners and exclusively
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for-the maintenance of prison discipline.
Although in the medieval times under the
inflacnce of the ecclesiastics it was con-
sidered that celiular copfinement was a
means of promoting reflection and penitence,
it came since to be realised that this kind of
treatment leads to a morbid state of mind
and not inirequently to mental derangemens
and as a form of torture it fails in its effect
on the public. It must, therefore, so long as
it is part of the Indian Penal Code be admi-
pistered, it ever, in the mosié exceptional
cascs of unparalielled atrocity or brutality,
Tas seatence of rigorous imprisonmens 1s
reduced to onme year and the sentence of
solitary confinement is ses aside.

N.T.R.
Criminal Revn. Cases Nos. 647 to 654 of 1946
Cr. Revn. Petitions Nos. 620 to 627 of 1946.

February 5, 1947
_YAHYA ALL J.

PuBLIC PROSECUTOR

V.
ATCHAMMA & OTHEKS

Penal Code (XLV of 1860) S. 193 —Two
contradictory statements — Prosecution —
Criminal Procedure Code (V of 1898)
S 236, illustration (b).

Even if it cannot be proved which of the
contradictory statements is false, a person
may be charged and convicted in the
alternative oy intentionally giving false
evidence at one siage or another.

Peritions under sections 435 and 439 of the Code of
Criminal Procedare, 1898, praying the High Court to
revise the judgments of the court of Session of
Cuddappah Division dated 19—3—46 and passed in
Cr. Appzais Nos 18 to 26 of 1946 respeclively
(P. R.C. No. 4 of 1945 oo the file of the court of the
Sub-Divisional Magistrate, Cuddappah).

Public Prosecutor (V. L. Ethiraj), tor Peir.

B. Jagannadha Das for Respis.

OR -

Tais batoh of revisivn petitions involves
a commoan point waich can be disposed of
by onc judgmeni. Two seis of statemenis
aro said 10 have been made by the respective
respondenis in all these cases which are
comtradictory and ihe trial vagisirate
directed the making of a complaint by
means of an order uader saction 476, Cr. P.C.
Tnas order was reversed on appeal by the
Ssssions Judge, Cuddapah The learned
Sessions Judge came to tas vonclusion ona
scrusiny of all the facis in evidence thad
it is not expedicat in the interests of justice
t0 prosecate the respondenis for the alleged
offsace of giving falss evidence. Wiih thai
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finding based as it is on evidencé I entirely
agree.

The learned Public Prosecutor points ont
that in the course of the judgment the learned
Sessions Judge has committed two errors of
law which in the finterest of the administra-
tion of justice should not be allowed to
remain unrectified. The first question relates
to the conclusion of the learned Judge that
since there was no express finding of the trial
Court that one of the two statements was
false the complaint was vitiated. 1 agree
with the Public Prosecutor that this view
of the law is comtrary to the proyisions of
section 236 Cr. P. C. and the principles under-
lying prosecutions wnder secticn 1931 P. C.
In fact illustration (b) to section 236 Cr.P.C.
shows that even if it cannot be proved
which of the contradictory statements is
false a person may be charged and convicted
in the alternative of intentionally giving false
evidence at one stage or another.

The second point mentioned by the learned
Public Prosecutor is based upon the view
propounded by the learned Judge relying
upon the decision in Hari Charan Singhv.
Emperor [1] that the sub-divisional magistrate
was ‘nos then competent to administer. an
oath to she respondent when he recorded the
first set of siatements. The learned Jucge’s
argument in that the information was
collected with a view to taking action under
section 190 (1) (c) Cr.-P. C. and that no evi-
dence could be recorded unless the requisite
intimation had been given under section 191
Cr.P.C. to the accused that he was entitled
to have the case tried by another court.
Hari Charan Singh v. Emperor [1] is a case
where the person examined was the accused
and perhaps the case may be distingnishable
on that ground, but I do not consider it
necessary to decide this point as I agree with
the finding of the learned Judge that it is not
expedient in the interests of justice to make
a complaint against the respondents,

The revision petitions are dismissed.

N.T.R. Petition dismissed.
Cr. R. C. No. 719 of 1946
(Cr. R. P. No. 688 of 1946)
April 23, 1947
YAHYA ALIL J.

Sri Vidyarathna Thirtha Swamiar of
Sr1 KrisHNaAPUR MUTT, UDUPI
V.
EMPEROR

1. [1900] 27 cai. 455
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Madras, Rationing Crder. 1943, cl. 3-A—O0f-
- fence under by mutt—Liability. .

Under cl. 3-A of the Modras Rationing Order,
1943, every person other than an authorized
wholesale distributor - is liable, if it is
Sound that he imported rice within the
rationed area contrary o the prohibition
contained in that section. Where rice is
imported into a mutt, whether it was done
by the principal or agent, the head ofthe
mutt is liable under cl. 3-A.

Pettion under sections 436 2nd 439 of the Code of
Criminal Procedure. 1898, praying the High Court
to revise the judgment of the court of Session,
South Kanaia Division, dated 18-4-46 and passed in
Cr. Appeal No I4 of 1946 rreferred against. the
judgment of the court of the Sub-Divisional Magis-
trete, Coondapur dated 3-1-1946 in C. C. No 111 of
1945.

V. T. Rengaswami Ayyangar & K. P. Adiga
for Petr.

Public Prosecutor (V. L. Ethiroj) for Crown.
ORDER.

The petitioner was convicted by the Sub.
Divisional First Ciass Magistrate, Coondapur,
of offences under clause 3-A of the Madras
Rationing Order 1943 and clavse 19 (b) of
the same order and sentenced to pay a fine
of Rs. 1000 on each of the two counts. On
appeal, the Sessions Judge of South Kanara
confirmed the conviction under clanse 3-A
and set aside the conviction nnder clause
19 (b).

The contention raised by Mr. V. T. Ranga-
swami Ayyangar is that having regard to
the reasoning employed by the learned
Sessions Judge in acquitting the petitioner
of the offence under clause 19 (b) of the
Order he ought to have acquitted the peti-
tioner under clause 3-A, also. The point
made by the learned Sessions Judge in ac-
quitting him under clause 19 (b) was that
it appeared from the evidence that to attend
to the secular matters concerning the mutt
and its properties the petitioner who is the
head of the mutt had appointed 2 manager
who was signing the necessary returns
and keeping the accounts and that he was
the ‘¢authorised establishment’  within
the meaning of clause 19. The definition
of “‘authorised establishment®” in clause
2 (3) of the Madras Rationing Order includes
a person in charge of an establishment
authorized under the provisions of sub-
clause (2) of clause 3. 1In view of these
provisions it was held that a manager was a
person in charge of the authorized sstablish-
ment and he alone could be prosecuted and
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not the petitioner. The Slanguage of clauss
3-A is however different” It reads thus :—

“No person other than an authorized wholesale
distributer shall on or after the rationing date
import into or export outside any rationed area
apy rationed article except under and in accor-
dance with the provisions prescribed by or under this
order.”

According to the language and spirit of
this provision rvery person other than an
authorized wholesa’e distributor is pro-
hibited from importing into a rationed area
any rationed article. The charge against
the petitioner was that he imported 226-1/2
muras of rice between the 23rd April 1944
and 14th May 1944 into Udipi which became
a rationed area on the 12th March, 1944.
The argument of Mr. Rangaswami Ayyangar
is that the word used in section 3-A is
“person”’ and that word should be under-
stood as meaning a “person in charge of an
authorized  establishment®>  within  the
meaning of that expression as defined in
clause 2 (3) and that being so, having
regard to the finding of the learned Judge
that the manager was the person in charge
of the authorised establishment and not the
petitioner, the same finding should have
been given with reference to the count
under clause 3-A. For this purpose he
refles upon the charge framed under clause
3-A that he, (the petitioner) being the head
and in charge of Sri Krishnapur mutt,
which is an authorised establishment as per
ration authoriation No. 92 imported etc.
Obviously the description given of the
petitioner in the charge is a superfluity as
no such desoription is contemplated or
required under clause 3-A though such a
a description was necessary with reference
to clause 19 (b). Under clavse 3-A there
can be no doubt that every person other than
an authorized wholesale distributer is liable
if it is fouud that he imported rice within
the rationed area contrary to the prohibition
contained in that section. In the present
case there is evidence that rice was imported
into the muit and whether it was done by
the principal or by his agent, the mapager,
the petitioner is liable as the head of the
muttt under clause 3-A. The conviction
under clause 3-A is confirmed. The
sentence of Rs. 1,000 appears to be excessive.
The contravention of the rule appears to
have been committed more by the manager
than by the head ofthe mutt and having
regard to the course that the proceedings
have taken (the mutt having also come to
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this court’ at same stage previousiy) it is in
my opinion sufficient in the interests of
justice to reduce the fine to Rs. 100 in
default to suffer s‘mple imprisonment for
one month. The excess fine if paid will be
refunded.

N.T.R. =

Cr. A. No. 47 of 1947

July 17, 1947
RAJAMANNAR, J.
K. J. MADIIAVAN

V.
EMPEROR

Cr.P.C., (V of 1898)— Appealable sentence—
Evidence not recorded—Effect. -

Where an appealable sentence is awarded it
is incumbent on the magistrote under
5. 362 (1) Cr.P. C. to take down the eyi-
dence of the witnesses and the failure of the
magistrate to do so vitintes the trial.

Appeal against the order of the court of the Chief
Presidency Magistrate of the court of the Presidency
Magistrates. Egmore. Madras. dated 13—11—46 in
M. V. C, No. 868 of the Calendar for 1946.

V. L. Ethiraj for C. K. Venkatanarasimham
for Appli,

Crown Prosecutor, for Crown.

ORDER.

An appealable sentence has been awarded
in this case. In such a case under section
362 (1) of the Criminal Procedure Code the
learned Magistrate shall take down the
evidence of the witnesses and such evidence
shall form part of the record. But evidently
this procedure was not followed and when an
application was made By the advocate for
the accused for copy of the evidence he was
informed that the evidence was not recorded
as the case was being heard summarily. The
notes taken down by the learned Magistrate
were not evidently intended to be a record
of evidence as contemplated by section 362(1)
of the Criminal Procedure Code because
some of the statements are in the third person.
No endorsement is made with respect to
P. W.3’s evidence if there was any cross
examination.

In thess circumstances the trial was bad.
The conviction and sentence are set aside
and the case is sent _back for trial de novo by
the Second Presidency Magistrate, George
Town, Madras. ~

N.T.R. — Conviction set aside.
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Cr. A. Nos. 98, 99 and 100 of 1947.
August 28, 1947,
LAKSHMANA RAO & GOVINDA MENON JJ.
{THE PuBrIC PROSECUTOR

V.
BADULLA SAHEB & others.

Defence of India Rules, 1939, R. 119—Pub-
lication under—Proof—Madras Silk Con-
trol Order, 1943,

When the Provincial Government publishes
an order made under the Defence of India
Rules in the official gazette, it must be pre-
sumed that it was a valid publication as
contemplated by law and the authority
making the publication must be deemed 20
have considered that that was theibest form
adapted- for making the same known to the
persons concerned. It is not necessary that
the publication of the order should be pre-
ceded by a memorandum to the effect that
in the opinion of the Governor the requisite
method best adapted for informing the per-
sons concerned is a publication in the

gazette. It can be assumed that uniess the

Provincial Government is satisfied that a
publication in the official gazette is the pro-
per mode by which the order can be made
known to the public, that course would not
have been taken.

1945 M. W. N. 114: Cr. 36 distingunished.

L L. R 24Pat781 & A I R.1947 All. 191,
followed. i
Appeals under Section 417 of the Code of Crimina

Procedure, 1898, against the acquittal of the afore-

said Respondents (Accused) by the Court of Sessions

of the Chittoor Division in C. A. Nos. 51, 52 2nd 53

of 1946 respectively preferred against the order of

the Additional First Class Magistrate of Madana-

palle in C. C. Nos, 1, 2 and 8 of 1946 respectively.
Assistant Public Prosecutor for Appellant.
V. Rajagopalachari: for respondent (Accu-

sed)
JUDGMENT.
[GovinpDA MENON J.]

Cr. dppeal No. 98 of 1947. The Public
Prosecuaior, Madras, appeals against the ac-
quittal of the respondent (accused) by the
learned Sessions Judge of Chittoor of an
offence under clause 3-A of the Madras Silk
Control Order, 1943, read with rule 81 (4)
of the Defence of India Rules.

The facts are not in dispute. On 20-4-1945,
between 3-30 a. m. and 4-30 a. m. at Kotha
kota, when the house of the respondent
was searched by the Imspector of Police,
Madanappalle, he was found in possession
of raw silk in bags weighing 734 1bs. and two
palams without a licence for such possession
as required by the Madras Silk Control

Cu 22
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to rigorous imprisonment for 9 months.
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Order 1943. He wds prosecuted before the
Additional First Class Magistrate. of Mada-
napalle and was convicted for contravening
the provisions of clause 3-A of the Madras
Silk Control Order, 1943, and sentenced to
imprisonment till the rising of the court
and to pay a fine of Rs. 1,000 and in default
The
quantity of silk was ordered to be confiscated
to the Government.

On appeal before the learned Sessions
Judge of Chittoor the main point urged was
a pure question of 1aw viz., that the Madras
Silk Control Order, 1943, was not properly
published as required under rule 119 of the
Defence of India Rules and therefore the
respondent not being aware of the order did
not have a licence. The learned Judge ac-
cepted the contention and acquitted the res-

pondent. It is against that order of acquit-
tal that the Provincial Government now
appeals.

The sole question for consideration is
whether the provisions of rule 119 of the
D:fence of India Rules have been properly
complied with. The Madras Silk Control
Order, 1943 was published in a Gazette
Extraordinary on the 3rd October 1943 and
the preamble to the publication reads as
follows :—

**In exercise of the powers conferred by sub-rule 2
of rule 81 of the Defence of India Rules His Excel-
lency the Governor of Madras is pleased to malke the -
following order.'*

Clause 1 (ii) (a) lays down that it shall come
into force in the Kollegal taluk of the Coim-
batore District and Hosur taluk, Salem Dis-
trict, on the 15th October 1943. Clause 1
(il) (b) lays down that it shall come into force
in any oiher part of the Province of Madras
on sach date as the Government may by
notification appoint. Accordingly, by an
order dated 25th January 1945 and published
in the Fort St. George Gazette Part I, page 95
dated 6—2—1945, it was declared that
the 15th day of February 1945 is the date on
which the provisions of the Madras Silk
Control Order, 1943, shall come into force in
the districts of North Arcot * * Chittoor * *
15 cannot for a moment be doubted that the
notification extending the Madras Silk Con-
trol Order to the District of Chittoor is in
accordance with clause 1 (ii) (b). But the
main argument of Mr. Rajagopalachari for
the respondent is that the Control Order
fself was not duly published as the publica-
tion of that Order does not state that in the
opision of the authority making the order
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the best form adopted for informing the per-
sons whom the Order concerns is the publi-
cation in the Provincial gazette. Reliance
is placed for this contention on a decision of
Chandrasekhara Aiyar, J. seported in Public
Prosecutor v. Narayana Reddy [1]- In that
case the question was whether certain provi-
sions of the Food Grains Control Order were
violated. The said Order was published in
the District Gazette and the learned Judge
was of opinion that beforé the prosecution
can rely upon the prohibitesy order it should
prove that there was publication of the order
in accordance with what ihe authority, offi-
cer or person issuing it considered was best
adapted for conveying the information to
the persons whom the order concerns; and
since there was no declaration by the Collec-
tor that in his opinion the notification in
the District Gazstte was the best method
adapted for conveying the information to the
‘person concerned it was held that there was
no proper publication. His decision was
distinguished by Kuppuswami Iyer, J. in
Ramaseshayya v. Emperor [2] wherein the
learned Judge held that where the person who
is said to have directed the notification is also
the person who had signed the notification,
the manner of publication can be presumed
to be the manner which, in his opinion, was
best adapted for informing the person to
whom it may concern. The learned Judge
also relied upon the presnmption under
section 114 of the Evidence Act and held that
the publication was proper. There is another
decision of Chancrasekara Aiyar, J. passed
in Cr.R.C. No.342 of 1945 wherein he
affirmed his earlier decision.

In this connection reference has to be made
to rule 2, sub-rule (3) of the Defence of India
Rules where “notified’” and <notification”
have been defined respectively as “notified”
and “notification” in the official gaz:tte. In
our opinion, when the Provincial government
publishes an order made under the Defence
of India Rules in the official gazette, it must
be presumed that it was a valid publication
as contemplated by law and the authority
making the publication must be deemed
t0 have considered that that was the
bast form adapted for making the same
known to the persons concerned. That
she official gazstte is the proper channel
through which official orders are made
koown cannot be questioned. In Public

1. [1945) m.w.N. 184 : cr. 36
2. [1946) M W.N. 474 (1) : cr. 69
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Prosecutor v. Narayana Reddy [1] the publi-
cation was pot in the Provincial gazettee and
therefore it is distingnishable from the pre-
sent case. The seif same question came up
for conslderation before a Full Bench of the
Patna High Court in Mahadeo Pd. v. King
Emperor [3] and it was held that where an
order of a general nature made by the Cen-
tral or Provincial Government under the
Defence of India Rules has been notified in
an official gazeite where all statutoty rules
and orders are normally and usually publish-
ed and it appears that the order has been so
published because its publication is essential
under rule 119, it may be presumed that the
publication was made not merely in parlial
compliance with rule 119 but in compliance
with all its provisions including the provi-
sion as to the determination of ghe most
suitable form of publicatign. In the judge-
ment of Faz] Ali C, J. at page 790, a dis-
tinction is made between the orders made
by the authority of the Central or the Pro-
vincial Government and by a subordi-
nate officer or authority with regard to
such publication. In the case of the order
made by the Central or Provincial Goverp-
ment, the Gazstte of India or the Provincial
gazstte is the proper channel of publication;
whereas when orders are made by subordi-
nate officers the question wiil have to be
considered as to whether the publicaticn was
made by the authority in compliance with the
provisions of rule 119 including the provision
as to his determining the most suisable form
of publication. If the court isconvinced that
the snbordinate officer has not considered the
most suitable form of publication, it will
have to be held shat the order has not been
properly published. The other learned
Judges agreed with the decision of ihe learned
Chief Jnstice and therefore we have the
opinion of five judges of the Patna High
Court on this matter. To the same effect is
another decision of the same couri—Province
of Behar v. Bhim [4]. A Full Bench deci-
sion of the Allahabad High Court reported
in Desi Prasad v. Emperor [5] is also to the
same affect and there it i3 pointed out that
rule 119 provides something in the nature
of an exception to the genefal rule Jgnor-
antia legis non execusat and therefore when
once the order is published, the persons
whom it concerns shall be deemed to have

3. (1945] L.L.k. 24 pat, 78]
4. [1946] 25 pat. 53
5. [1947] A.d.R. all 191
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been informed of the order. It is further
pointed out that rule 119 is procedural.
As againss these decisions, the two decisions
of the Bombay High Court reported in Leslie
Gwilt v. Emperor [6) and Mhatarju Patil v.
Emperor (7] are relied upon. In the former,
the order was not a general one but applies
%0 a class of persons on a partlcular day and
thercfore it may be said that the authority
should have exercised his mind and stated as
to what the best form of publication was. No
doubt the decision in Raghunath Krishna
v. Emperor [8] relates to a general order, but
we are of opinion that the correct view is
that saken by the Allahabad and Patna High
Courts. Mr. Rajagopalachari further relied
upon a decision of the Nagpur High Court
in Shakoor v. King Emperor (9] where the
impugned publication related to an order of
a Districs Magistrate and it was not pub-
lished in any official provincial gazette at
all. The decision in Babulal Rajoolal v.
Emperor [10] also proceceds on the same
reasoning but we prefer to follow the
judgment of the learned Chief Justice of
the Patna High Court in which four of his
colleagues have concursed and she Full
Banch of the Allahabad High Coust in pre-
ference to the Nagpur and Bombay courts.
The publication of Madras Silk Control
Order 1943, in the Fort St. George Gazsite
on the 3rd Ociober 1943 was done under the
authority of the Governor in whom the ad-
ministration of the Province vested under
the Government of India Act 1935. We are
opinion that it is not necessary that the
publication of the order should be preceded
by a memorandum to the effect that in the
opinion of the Governor the requisite method
best adapted for informing the persons con-
cerned is a publication in the gazstte. It
can be assumezd that unless the Provincial
Government is satisfied that a publication in
the official gazette is the proper mode by
which the order can be made koown to the
public, that course would not have been
taken. None of the cases cited on behalf of
the respondent go the extreme length of
stating that a proper publication in the offi-
clal gazstte of the Province is by itself not
sufficieni. Even though the Official Gazsties
Act XXXI of 1863 has been repealed by the
Orders in Councii made under the Govern-
6. [1945] A.LR. Bom. 368
. [1945] A.LRr. Bom. 389
. [1947] A.LRr. BOm. 239
. [1944] 1.L.r. Nag. 150
10. [1945] AR, Nag. 218
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ment of India Act, 1935, still the Central
Governmend and the Provinces have laid
down that she Gazette of India and the res-
pective official Gazettes of the Provinces are
their official channel of publication. Agree-
ing with the view taken by the Fuil Bench
of the Patna High Court that the rule does
not say that the authority should declare or
state in writing that ip its opinion the man-
ner of publication decided upon in a parbi-
cular case was best adapted for informing
the persons concerned of the provisions of
the order, we are of opinion that the order of
acquistal of the respondent by the lower
appellate court is wrong. The appeal is
therefore aliowed and the order of acquittal
sst aside. The respondent is ocnvicted of
an offence under clause 3-A of the Madras
Silk Control Order, 1943, read with rule
81 (4) of the Defence of India Rules. The
sentence awarded by the trial cours is res-
tored. We do not consider it is necessary to
restore the order of confiscation of the silk.
The respondent is entitled to the bags of
silk seized from him or their value if they
have been sold.

Criminal Appeals Nos. 99 and 100 of 1947.
Following the judgment just now delivered
in C. A. No.98 of 1947, these appeals are
allowed. The orders of acquittal of the
the respondents by the lower appellate
court are set aside and the respondents are
convicted of an offence punishable under
clause 3-A of the Madras Silk Control Order
1943, read with rule 81 (4) of the Defence
of India Rulss. The sentence awarded by
the trail court on each respondent is res-
tored. The orders of confiscation of the
goods passed by the trial court are set aside
and each respondent is entitled to the bags
of silk seized from him or their value if they
have been sold.
N.T.R,

—_ Appeal allowed
Cr. R. C. No. 1342 of 1946
Cr. R. P. No. 1280 of 1946
August 29, 1947
RAJAMANNAR, J.
KARUMUKI CHINA MALLAYYA
2
EMPEROR
Evidence Act (I of 1872), s5.24—Textile con-
trol officer asking accused to *“tell truth’—
Statement—Admissibility—Cr.P. C. (V of
1898), s. 436—Order of discharge—Inter-
ference with. :
Where with reference to a contravention of
cl.4 of the Madars Cloth Dealers Control
Order, 1944, the textile officer asked the ac-
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cused to tell the truth and the accused made

a statement, c s

Held, the statement could not be said to have
been made as the result of inducement or
threat by the textile control officer within
5. 24 Evidence Act and was not inadmissible.

LL.R. 15 Lah 856 distinguished.

1935 M.W.N. 824: Cr. 151, followed.

Thereis nogeneral ruleasto when interfer-
ence in revision with an order of discharge
is justifiable which can be applied in every
case without reference tothe facts of the
particular case.

Where the magistrate thought there was no
legal evidence from which the contravention
could be inferred, and discharged the ac-
cused but there was legal evidence, it is
permissible, and even necessary, for the
Sessions Judge to set aside the order of
discharge and direct further enquiry.

Petition under Sections 435 and 439 Cr. P. C., 1898
praying the High Court to revise the order of the
Court of Session of Hast Godavari division, dated
21—10—46 in Crl. R, P. 14 of 46 preferred against
the order of the Sub Divisional Magistrate of Rajah-
mundry in C, C. No. 165 of 1946,

G. Balaparameswari Rao, for Petr.

Public Prosecutor (V. L. Ethiraj),

Crown.
ORDER

The charge against the petitioner was
that on 25th October 1945 he was found
storing large quantitics of mill made cloth
for sale without a licence in comtravention
of clause 4 of the Madras Cloth (Dsalers)
Control Order, 1944. The Sub Divisional
Magistrate, Rajahmundry, discharged the
petitioner under section 253 (1) of she Code
of Criminal Procedure on the groumd that
there was no “legal evidence om record”,
justifying the presumpsion that the cloth
found with the accused was stored for sale.
There was an application by the Crown to
revise the order of discharge and the learned
Sessions Judgo set aside the order and direc-
ted the Districs Magistrate by himself or by
any osher subordinate Magistrate to make
a fureher enquiry into she case of the accused
The petitioner seeks to revise the order of the
learned Sessions Judge.

There can be no doubt thai on 25th
October 1943 at about 6 p m. the Textile
Control Officer, Rajahmundry seized a large
quantity of cloth from the accused. The
Textile Control® Officer then examined the
accused and recorded a statement from him,
Ex. C. and he further took down another
statement on the next day, Ex.C. l. Accord-
ing to these statements it is clear that

for
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the cloth -was purchased and stored by
the accused with the imiention of selling.
The prosecution relied upon (1) the state-
ments made by the accused above
referred to Exs. C, and C. I, (2) on the
quantity of cloth found which was beyond
she ordinary household requirements and (3)
on the deposition of P. W. 5 who is a licen-
sed dealer in cloth and who deposed that a
commission agent brought a dealer to the
accused and offered to arramge for the sale
of the cloth stored by the accused. The Sub-
Divisional Magistrate rejected the evidence
of P. W. 5 as unreliable. Though he did nog
reject Exs. C and C. 1 completely from evi-
dence he refused to attach any importance to
thom, He appeared to be satisfied with the
explanation of the accused that the large
quantity of cloth was stored in anticpation
of marriages in his house. He, therefore,
thought that there was no legal evidence
from which it could be inferred that the
cloth stored was for sale. d

Tas learned Scesions Judge agreed with
the trial Magistrate that P. W. 5 was nota
reliable witness bui¢ he came to vhe conclu-
sion that there was legal evidence which ren-
dered the order of discharge uarersonable
and improper. He relied in particular on
the statements, Exs. C and C.1 and the
quantity and nature of the cioth seized-

It was contended by the learned advocate
for the petitioner that the statements Exs.
C and C. 1 would be inadmissible in evidence
because they must be held to have been
caused by inducement, threat or promise
having reference to the charge against the
accused person proceediog from a person
in authority within she meaning of section 24
of the Indian Evidence Act. This contention
was based entirely on the statements ip cross=
examination of P, W. 1, the Textile Control
officer, namely,

=1 asked him to tell me the truth, I was putting
questions off and on while he was making the state-
ment, to elicit information."

It may also be mentioned that the officer
definitely denisd that he premised to help
the accused before he recorded the state-
ments, Exs.C and C 1. The learned advo-
cate relied upon a rulingin Hashmat Khan
Ve Crown [1]. It is very difficult to derive
any assistance from decisions which are
based upon the evidence and the circumss-
ances of the particular case in applying them
to tle facts of the case on hand. Actually in
the Lahore case the words uscd were “Achha

1. [1934] 15 Lah. 856
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hoga afar sach bataoge” These do_ mot
correspond in any sense with the words “I
asked him to tell me the truth.,” On the other
haud the learned Public Prosecutor has drawn
my attention to a ruling of this court in The
Public Prosecutor v. Boya Obigadu and others
[2]. The village munsif in that case said to
the accused “There has been a burglary. 1
suspect you. Tell the truth.”” It was held
that these words did notjamount (0 a threat or
inducement within the meaning of section 24

of the Evidence Act to make a confession by-

the accused to the village munsif inadmissible.

Thereis no independent evidence of the
circumstances under which these statements
were recorded nor does it appear that the
accused himself made any statement alleging
that the confessions were the result of
inducement or threat by the Textile Control
Officer. I am, therefore, unable to accept
the coniention that Ex. Cand C 1 agein-
admissible. What value should be attached
to them in the final determination of the
guile of the accused it is not necessary for
me to state ab vhis stage. 3

It was next contended by Mr. Balapara-
meswari Rao for thae petitioner that the
learned Sessions Judge ought not to have
fntecferred in revision with the order of
discharge passed by the Sub-Divisional Ma-
gistrate. He tried to support his contention
by relying on certain observations in Parsh-
ram Bhike v. Emperor [3] and Kumaraswami
Mudaliar and another v. Kaliammal [4]. Buot
I do not find anything in either decision
which can be said to lay down a general
rule or rule of thumb to apply in each case
and decide automatically whether a revision
is justified of not. In Parashram Bhike v.
Emperor (3], tho learned Judges held that
an order of discharge made after hearing all
the prosecution evidence should not be set
aside unless it could be said that the order
was perverse or manifestly unreasonable
and inconsistent with an homest apprecia-
tion of the evidence before the court and
that the criterion was not whether a revis-
ing courd agreed with the order of dfs-
charge but whether it was rational in the
sense that it could mnot be fairly des-
cribed as perverse or manifesily conirary
to the evidence. The ecriterion certainly
reduces the whole question tc a question of

2. [1935] M.W.N, 524 : cr. 151
3. [1933] 1.L.R. 57 Bom. 430
4. [1937] m.w.N. 332 : cr. 60
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fact depending upon the circumstances and
evidence in each case.

In Kumaraswami Mudali v. Kaliammal,
[4] Pandrang Row, J, concluded his judg-
mens thus: s

*The learned Sessions Judge ought in my opinion
to have declined to interfere in these clzoumstances.
Though it cannot be laid down as a general rule that
there should be no revision of an order of discharge
where there bas been only misappreciation of evi-
dence in the present case there are not such mis-
appreciation of the evidence as required a further
enquiry by another Magistrate.”

In other words is means that there is no
general rule which can be applied in every
case without reference to the facts of the
particular case (vide the case repor:ed in
Harichandra Reddi v. Syed Khasim Sahib [5].

In this case the Sub Divisional Magistrie
thought that thers was no legal evidence
on record from -which it could be inferred
that the large quantity found with the
accused was stored for sale. The learmad
Sessions Judge in his order pointed oug that
coertainly there was legal evidence from
which it could be inferred that the cloth
stored was for sale. In these circumstances
it was certainty permissible, I would even go
furcher and add that it was necessaay for the
learned Sessions Judge so have ses aside the
order of discharge and to have directed fur-
ther enquiry. There is no reason, whatever,
to interfere with his order. The criminal
revision petition is dismissed.

N.T.R. Petition dismissed.
Cr. R. C. Nos. 635 and 636 of 1946
(Cr. R. P. Nos. 608 & 609 of 1946)
Auguse 26, 1947 -
YAHYA ALI, Js
RAvIPUDI VENKANNA & others
v

EMPEROR

Evidence dct ([ of 1872), ss. 27 & 114—
Statement leading to discovery of certain
articles—In ference of guili.

On _a charge under ss. 454 and 380, Penal
Code, the accused made statements which
led to the discovery of currency notes and
Jewels. As aresult of information said to
have been given by accused 1,3 and 5 some
currency notes alone were found. The cur-
rency notes found in pursuance of infor-
mation given by accused S were found wrap-
ped in a bag, which was identified as the
property stolen from the complainant’s
house. In pursuance of information given
by accused 2, jewels were found in his sis-
ter’s house and it was not established that

5. [1937] m.w.N. 1240; ci. 256
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the second accused had anything to do with

that house. 9 : ;
Held, (1) that accused 1, 2 and 3 could not be

held to have been proved to have committed
an offence under ss. 454 and 380, Penal

Code; or even alternatively under s.411;
(ii) that as against accused 5 the presump-

tion under s. 114 Eyidence Act would apply

and he must be held to be guilty of having

committed an offence either under S. 454,

380 or 411, Penal Code.

Petition under Sections 435 and 439 of the Code of
Criminal Procedure, 1898, praying the High Court
to revise the orders of the Court of Session of Gun-
tur dated 5—7—46 in C. A, Nos 45 and 46 of 46 res-
pectively preferred against the order of the Addi-
tional First Class Magistrate Bapatla, in C, C. No.
257 of 1945.

K. Krishnaswami Ayyangar & N.C. Raghava-
chari for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER.

There were five accused im this case.
They ware convicted by the Additional First
Class Magistrate, Bapatla under section 454
and 380 of the Indian Penal Code and sen-
tenced to four months rigorous imprison-
ment and also fined Rs. 100 each uader each
of the counts. The convictions wero con-
firmed by the Sessions Judge, Guntur, on
appeal. The fourth accused has not prefer-
red-a revision against the order of the appel-
late Judge. The revision case filed by ac-
cused 1 10 3 is Cr. R. C. No. 635 of 1946 and
the case filed by the fif:h accased is Cr. R. C,
No. 636 of 1946. The coavictions of the
petitioners rested mainly on confessional
statements made by the petitioners and on
she evidence relating to the identification of
the property which was discovsred ia pursu-
ance of that confession. The property con-
sistad of currency mnotes and ornaments.
Applying the principle laid down by the
Privy Couacil in Pulukuri Kottayya v. Em-
peror [1] all the four confessional statements
navs to be in toto excluded from she evidence
except to the extent to which it was mon-
tioned therein that she respective confessors
stated that they would produce ths property.
Their Lordships pointed out in that judg-
ment that such a statement leads to the disco-
very of the fact that the property is concealed
in the house mentionsd to th: knowledgs of
the person making the confession and if the
property is proved to have beea connected
with the offence the faci discovered would
become relevant. Here asa résult of the in_
formation said to have bezn given by accu,

1. [1947] m.w.N. 217 :cr. 43 P.C.
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sed*1, 3 and 5 some currency notes alone
were found; no jewels were found. While
with regard to the currency notes found on
the'information given by accused 1 and 3 it
is 10 be pointed out that they could not pos-
sibly be identified it has to be mentioned"
with reference to the currency notes found in
pursuance of information given by accused 5
that they were fonnd wrapped in a bag
which bore ghe initials K. M. L. which are
the initials of P. W.1. The bag has been
identified by P. Ws. 1 and 2 and they staied
that they kept the currency notes in thas bag.
This evidence is sufficieat, in my opinion,
to establish the identity of the stolen
property. Next with regard to the second
accused in purssance of the information
given by him jewels were found in his sister’s
house. It is not established by any admis-
sible evidence that the second accused had
anything to do with that house. All thai the
circumstances of the discovery of the jewels,
assuming it to be stolen property, establish

is that the second accused was
aware of the fact of the conccalment
of those jewels in his sister’s house. That

is the utmosi the evidence can be said to
have established against he second accused
but that is not by any means sufficient
even with the aid of the presumpiion
under S:ction 114 of the Evidence Act
to establish that the second accused was
guilty of an offence under Sections 454 and
380 of the [adian Penal Code or even alter-
nativzsly under Section 411 of the Indian
Penal Code.

The result is that in .Criminal Revision
Case 635 of 1946 noae of the accused can be
held on legal admissible evidence to have
bsen proved to have commiited an offence
uander Scctions 454 and 380 of the indian
Penal Code. Their conviction and sentence
musi sherefors be set aside and the fine levied
on them if paid shall be refunded. In Crl.
R. C. No. 636 of 1946 whaich is the petition
filed by the fifth accused I have, already held
that he was found to be in possession, to his
knowledge, of currency notes wrapped ina
bag which was identifisd as the property
stolen from the complaicant’s house. Here
is a cass where a presumpiion under section
114 would apply and the fifth accused must
be held to bz guilty of having committed an
offence either under section 454, 380 or 411
of the Iadian Pepal Code. His conviction
and sentences are confirmed and Cr. R. C.’
No. €36 of 1946 is dismissed.

N.T.R.
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Cr. R. C. No. 226 of 1947
(Cr. R. P, No. 215 of 1947)
April 11, 1947
YAHYA ALl J.
LAKSHMANA Napax & others
V.

EMPEROR

Criminal Procedue Code (V of1898), s. 195
(1) (b)—Penal Code (XLV of 1860), ss. 395
& 206—Prosecution under s. 395, 1.P. C.—
Sanction.

Certain cattle belonging to some of the accused
were attached before judgment in a small
cause suit and left in the cusiody of sureties.
The accused along with others (five) were
alleged to have gone in a body and commitied
dacoity armed with deadly weapons and
Sorcibly removed the cattle and were charged
under 5. 395, I. P. C. The accused pleaded
that the facts disclosed an offence under
5. 206, I.P.C. and a written complaint under
5.195 (1) (b) is necessary.

Held both the offences were not more or less
identical ; that the  offence under s. 395,
L. P. C. was not only a much graver offence
but certain additional features existed which
did not form the ingredients of an offence
under s. 206, 1. P. C. and that therefore the
sanction of the Civil Court was not necessary
Sfor prosecution for the offence under s. 395,
Petition under Sections 435 and 439 of the Code or

Criminal Procedure. 1898 praying the High Court

to revise the order of the Court of the Second

Class Magistrate, Ambasamudram. dated 22-2-1947

3827 passed in Preliminary Register Case. No.1 of

1947.

S. Krishnamurthi, for Peir.
Public Prosecutor (V.L. Ethiraj), for Crown.
JUDGMENT
This is an application to quash the charge
and proceedings in P. R. C. No. 1 of 1947 on
the file of the Second Class Magisirate,

Ambasamudram. Two conientions are raised

by Mr. Krishnamarthy. The first is that, as

the facis of the complaint disclose an offence
under section 206, 1. P. C., there should be

a wriiten complaint by the Disirict Munsif’s

Court, Ambasamodram, under scclion 193

(1) (b), Criminal Procedurs Code and that in

the absence of such a complaint, an enquiry

even into the charge of dacoity which forms
the subj:ct-matter of this case cannot pro-
ceed. The second objection is that on the
showing of the complainy isself thers was no
dishonest intention cm the part of the
petitioners and thas therefore a charge under
section 393, 1. P. C. canaot stand. ]

Some caittle belonging to the second and
third petitioners were attached befors judg-
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ment by. the complainamt P. W. 2 ags the
plaintiff in Small Cause Suit No. 494 of 1946
in the Disirics Muansif’s court Ambasamu-
dram. After attachment the cattle were left
in the custody P. Ws. 1and 2 as sureties.
The case against the petiiioners is that while
the cattle were in the custody of the suresies
they along with others wentin a body and
committed dacoity armed with deadly wea-
pons and forcibly removea the cattle and thus
committed an offence under section 395 I.P.C.
The argumeni is that since the cattle had
been left in the sureties’ custody under
orders of a court of justice their fraudulent
removal constituted an offence under sec-
tion 206 1. P, C, and that the requirements of
section 195 (1) (b) cannot be circumvented
by prosecuting the offenders uuder a graver
chargs under section 395 I.P.C. Sucha
contention would have had some force if the
eiemanis constituting both the offences were
more or less idemtical, but in the present
case sectjon 395 1. P. C. is not only a much
graver oflence, but certain additional fea-
tures exist which do not form the in-
gredients of section 206 I. P. C. viz, that the
petitioners were alleged to have been armed
with dsadly weapons that they were five in
number and thas they conjointly committed
the offence with a dishonest intention,
These elements distinguish she offence
under section 395 from one under 206 1. P. C.
and it cannot be said thas for such an offence
the sanction of the civil court is necessary
for prosecuiing ths petitioners. 3

Coming to the second obj:ction it must be
noticed that the preliminary objsction asto
the wan! of sanciion wss rafsed at an initial
stage. It will be open to the petitioners
if the prosecution fails to establish dishonest
intention on the part of the accused, to
contend at ths appropriate stage that the
essential requirement of section 395 1. P. C.
has not been fulfilled.

The pesition is dismissed.
N.T.R. —  Petition dismissed
Cr. R. C. No. 617 of 1947
(Cr. R. P. No. 512 of 1947)

July 31, 1947

RAJAMANNAR, J.

GaDALA SANYASI & o:hers
Vo
EMPEROR
Cr.P.C. (Vof1898), S.413—Two accused

sentenced to fine of Rs.40 each and Sfour
accused sentenced to fine of Rs. 30 each
under each of Ss. 141 and 323—Appeal.
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Accused | and 3 were sentenced to pay a fine
of Rs. 40 each in respect of each of -the
offences under Ss. 148 and 324, I. P. C. res-
pectively. Accused 2, 4, 5 and 6 were sen-
tenced to pay a fine of Rs.30 each under
each of the sections 147 and 323, L P.C.
The six accused filed an appeal.

Held the first and third accused were sen-
tenced to a total fine of Rs. 80 each, while
the rest of the accused were each sentenced
t0 a total fine of Rs. 60 and the case there-
Sfore fell outside S. 413, Cr.P. C. and that
the appeal was maintainable.

Petition under Sections 435 & 439 Cr. P. C. 1898
praying the High Court to revise the Judgment of
the Court of the Sessions Judge of West Godavari at
Ellore idated 29th (day of March 1947 and made in
C.A. No. 10 of 47 (C.C, No. 40 of 1946 on the file of
the Additional ist Class Magistrate at Tanuku.)

P. Satyanarayana Raju for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

ORDER

In C. C. No. 40 of 1946 on the file of the
additional First Class Magistrate, Tanuku,
accused 1 & 3 were sentenced to pay a fine of
Rs. 40 each in respect of each of the offences
under Section 148 and 324 L. P. C. respec-
tively. Accused 2,4, 5 and 6 were senten-
ced to pay a fine of Rs. 30 cach under sach
of the sections 147 and 323 1. P. C. The six
accused filed an appeal to the Sessions Judge,
West Godaverf. The learned Sessions Judge
held that the appeal was not maintainable
because there was no sentence of fine exceed-
ing Rs. 30 and applied the provision of sec-
tion 413 Cr. P. C. The ilearned Ssssions
Judge made a reference (0 two decisions of
this court in In Re P. Venkataramayya (1]
and Public Prosecutor v. Dasapai [2] which
dealt with the constuction of section 415
Cr. P. C. But Ithink it is unnecessary to
refer either o that seciion or to the two
decisions for the purpose of this revision
petition.

Szction 413 says that * * * there shall
be no appeal by a convicted person in cases
in which * * * a court of Sessions or Dis-
trict Magistrate or othsr Magistrate of the
First class passes a sentence of finz not
exceeding Rs. 30 only. This is really in
the nature of a limitation on the general
right of appeal given to a convicted person
under section 408 of the code. It is
therefore nscessary to see if in this
case it can be said that the trial Magistrate
passed a sentence of fine not exceeding

1. [1939] mwnN 1039: cr. 163: 1LR [1939]

Mad, 1035
2. [1936] mwN 213: cr. 37
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Rs. 50 only.  Actually taking the individual
accused it cannot be said that any of the
accused has besen sentenced to a fine not
exceeding Rs. 50, because the first accused
and third accused were sentenced to a total
fine of Rs. 80 each, while the rest of the
accused were each sentenced to a total fine of
Rs. 60.  The case therefore clearly falls out-
side section 413, Cr. P. C, which restricts the
right of appeal. The resuly is that under
section 408, Cr. P, C. the accused in the case
would have a right of appeal to the Court of
Session.

The order of she lower conrt dismissing the
appeal is°set aside. The learned Sessions
Judge shall restore the appeal to his file and
dispose of it in accordance with law.

N.T.R.

Cr. R. C. No. 1135 of 1946
(Cr. R. P No. 1087 of 1946)
August 12, 1947
RAJAMANNAR, J.

PreM RAJ Sowcar
Ve
EMPEROR

Pawn-brokers’ Act (Madras Act XXIIT of 1943)
%, 3 (1)—Scope of—Casual instances of
receiving pledge.

The Pawn-brokers’ Act contemplates a person
being engaged in the husiness of taking goods
and chattels in pawn for a loan and it is not
in the contemplation of the Act to bring
within the mischief of its provisions any
person who casually may take on pledge any
article.

Petition under sections 435 & 439 Cr. P, C, 1898,
praying the High Court to revise the order of the
Chief Presidency Magistrate. Egmore. Madras dated
22—8—i6 & made iu C, C. 1843 of 46.

G. Ramakrishna Aiyar, for Petr.

Public Prosecutor (V. L. Ethiraj), for Crown.

ORDER

The petitioner was convicted by the learned
Chief Prosidency Magistrate of an offence
under sections 3 (1) and 18 (1) of the Pawn-
brokers’ Act XXIII of 1943. Ths evidence
on which the conviction was based was that
on the 24th February 1946. P. W. 2 went to
the shop of the accnsed and wanted money
on a silver waist cord. The accused said he
would buy it ouiright for Rs. 5 buy P, w. 2
refused te sell ft and he was prepared only to
pledge it. The acoused accepted the article
on pledge for Rs. 5 for a month on an interest
of Re. 0—8—0. Thisis all the evidence in
the case. There is no evidence that the
accused took any oiher article on pledge.
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Section 3(1) of the Act says “No person shall
carry on or continue to carry on the business
as a pawnbroker unless he has obtaineda
pawnbroker’s licence under the Act.”
s“Pawnbroker’’ is defined as a person who
carries on the business of taking goods and
chattels in pawn for the loan. In my opinicn
the Act clearly contemplates a person being
engaged in the business of taking goods and
chattels in pawn for a loan and it would not
have been in the contemplation of the Act
to bring within the mischief of its provisions
any person who casually may take on pledge
any arnticle. There is no evidence that the
instance of which there was evidénce was
anything but a stray instance. The prosecu-
tion, thercfore, did not establish either that
the accused was a pawnbroker or that he
carried on business as a pawnbroker. The
conviction was therefore clearly unsustainable.
I set aside the conviction and acquit the

accused. The fine, if collected, will be
refunded.
N.T.R. - Conviction set aside

Cr. R. C. No. 133! of 1946
(Cr. R. P. No. 1270 of 1946)

August 21, 1947
RAJAMANNAR, J.

SOMASUNDARAM CHETTIAR & OTHERS
A
EMPEROR

Gaming Act (Mad dct Il of 1930), S. 3— .

Common gaming house — Person playing
cards for stakes at a club—O ffence—'Club’
—A person.

The accused 1 to 7 were playing a game of
cards called “three cards in the precincts
of a Club .and A. 18 was found present at
the game and had with him Rs. 173 collected
from the players. It was in evidence that
a charge was made for every sitting from
each  player which after making due
allowance  for the cost of the playing cards
proved a source of income for the club; and
that there was aresolution of the Club by
which the secretary was authorised to collect
sitting fees and the stake amounts from the
card players and distribute them.

(O 2%
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Held that othe premises of the Club was a
common gaming house and the conviction of
accused | to T for gaming under s. 9, Madras
Gaming Act and the clerk and secretary
under 8. 8 for keeping or permiting the
club to be a common gaming house was
proper.

A Club is a person within the meaning of s 3,
Madras Gaming Act and where the club
derives any profit or gain by way of a charge
Sfor the use of instruments of gaming or of
the house or room it would fall within the
definition of a common gaming house. It
is not mecessary that the members of the
Club should make a profit and it is svffici-
ent if the Club as a ‘person’ occupying or
using or keeping the house or room makes
a profit or gain.

Where the premises satisfies the conditions
Sfound in 5.2 Madras Gaming Act it does
not cease 1o be a ‘common gaming house’
because the Club also provides for games
like tennis.

Petition under ss. 435 and 439 Cr.P.C. 1898,
praying the High Court to revise the order of
the Sub-Divisional Magistrate, Devakoftah
dated 26—8—1946 and made in C. A. No. 36
of 1946 preferred against the order of the
Additional Sub-Magistrate Tirupattur in
C.C. No. 146 of 1946.

K.V. Ramachandra Ayyar & S. Tyagaraja
Ayyar for petrs.

Public Prosecutor (V.L. Ethiraj) for Crown.

ORDER

Nineteen accused were tried by the Addi-
tional Sub Magistrate, Tirupattur, for
offences under the Madras Gaming Ac?. 1930,
Accused 1 to 17 were convicted under sec-
tion 9 of the Act for being found gaming, or
present for the purpose of gaming, in a
common gaming houss and accused 18 and
19 were convicted under seciion 8 uf the Ach
for keeping, or permitting to be used, a
¢«common gaming house”. On appeal, the
Sub-Divisional Magistrate, Devakottah. set
aside the conviction against accused 8 to 17
but confirmed the conviction against the rest
of the accused. Accused I to 7,18 and 19
are the petitioners in this court,

It has now been found — and ft is not
disputed——that at 5-15 pm. op 3lst January
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1946, accunsed | to 7 were actually playing ‘a
game of cards called«‘three cacds’ in the
precincis of the Lakshmi Cleb at Karaikudi.
Accused 8 to 17 were found merely watching
the gaming and they were acquitted by the
appellate magistrate on the ground that f2
could not be concluded that they were there
for gaming purposes only. Accused 18 is the
clerk of the Club and was found present at
the game by the Sub Inspector of Police,
Karaikudi, who made a raid of the Club
premises on the day. He had with him a sum
of Rs. 175 collected from the players.
Accused 19 i8 the Secretary of the Club who
was however absent at the time when
the raid was made.

The most important question which arises
for decision in the case is whether the pre-
mises of the Lakshmi Club, and in particular
the room in which the play was going on, is
a ‘“‘common gaming house’’ within the mean-
ing of section 3 of the Madras Gaming Act
of 1930. The definition of a ‘‘common
gaming house’’ in that section so far as it is
relevent to this case is as follows—

“Common gaminghouse’ means any house, room
...or any place whatsoever in which cards dice,
1ables or other instruments of gaming are kept or
used for the profit or gain of the person owmning
occupying, using o keeping suck house. rocm. ., , .
or place, whether by way of charge for the use of
instruments of gaming or of the house, room
or place or otherwise howsoever: and iocludes any
house, room. . . .or piace, opened. kept or used. or
permitted to be opened, kept or used. for the pur-
pose of gaming.

Both the trial and the appellale magistrates
have held that the precincts of the Lakshmi
Club would fall within the definition. Mr.
K.V. Ramachandra Ayyar, the learned advo-
oate for the petitioners, aittacked the conclu-
sion of the lower courts in several ways. He
fiest contended that the Club was not a
“gerson’’ within the meaniog of section 3
but did nos try to support his contention by
any aunthority or argument. I'appears to
me to be impossible 10 contend that the Club
is not a “‘person’’. Prima facie the word
“person’’ includes a natural person as well as
ap artificial psrson like a corporation.  (See
The Parmaceitical Society v. The London &
Provineial Supply Association, Limited |1]}
Apars from the prima facie meaning, section 3
sub seciion (22) of the Madras G neril

I, 5 ac, 857
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Clauses .Act which applies to the Madras
Gaming Act defines a **person”’ thug-—

_ “Pergon”’ shall include any company or

association of individuals, whether incorpo-
rated or not.””

That this is a familiar legal conception even
for purposes of penal provisions is clear from
section 11 of the Indian Penal Code accord-
ing to which the word “person’ includes
any company or association or body of per-
sons, whether incorporated or not. The Lak-
shmi Club is admittedly a society registered
under Act XXI of 1860. A society registered
under that Act becomes a corporate body.
The property, movable and immovable, be-
longing to a society as repistered, 1f not ves-
ted in trustees shall be deemed to be vested
for the time being in the governing body
of such Saciely. Such Society may sue or be
sued in the name of the president, chairman
or principal secretary, or trustees as shall be
determined by the rules and regnlations of
the Society, and, in default of sach deter-
mination, in the name of such person as shall
be appointed by the governing body for the
occasion. It cannot be coniended that a
corporate body like the Lakshmi Club regis-
tered under the Socisties Regisiration Act is
not a “person’’ within the meaning of sec-
tion 3 of the Madras Gaming Act.

It was next contendead that the Club cannot
be said 1o have kept or ussd the card, tables
etc., for profit or gain, Ta dealing with this
contention it should be noted that the profit
or gain according to the definition should be
to the person owning, occupying, using or
kezping the house or room. As I have al-
rzady held that the Club isa “person’ the
question is whether the Club derives any
profit or gain either by way of a charge for
the use of the instrumernit of gaming or of the
house or room, etc. Mr. Ramachandra
Ayyar attempted to contend thal the condi-
tion required according fo section 3 is not
satisfied’ because no individual member is
eatitl=d to receive any profits from the Society.
He also relied upon the provisions embodied
in s=cticn 14 of the Societies Regis'ration Act
that upon the dissolution of any Society
registered under the Act, fthe surplus assets
shall not be paid to, or distribu‘ed among
the m:mbers of the Socisty, but shall be given
to some other Society. This contention in-
volvss mixing up th: Cleb as an entity with
fts membders who have an individual exis-
tence spart from the Society. The rele-
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vant question is not whe!hcr any membr of
the Club makes a profit but whetber the
club as a ‘person’ occupying, or using or
keeping the house or room, makes a profis or
ain.

g This question is essentially a question of
fact, and both the lower couris have found
that the premises of the Club were utilised
for gaming purposes for the profit of the
Club. There is ample evidence to support
this finding. Isis in evidence ihat a charge
of Re. L or Rs. 2 (there is some conflici about
this) was made for every sitting from cach
player. Ex. P-10 shows that there were iwo
sittings and the Ciub collected Rs. 14, Ex.
P. 9 shows that siiting fees of an amount of
Rs. 14 was collecied from seven players. It
is in the evidencs of P, W. | who was.a
former President of the Club that the expen-
diture of the Clud will de about Rs. 1 in
respect of card packets. Mr. Ramachandra
Ayyar suggesied that the amount of Re. 1 or
Rs. 2 collscied icom each player represented
the cosi of tho playing cards bui not only is
thal suggesiion not borae out by the svi-
dence but s is coniroveried by the evidance
of P. W. 1. It is impossible $o accep: the
suggesiion that one or two card packets
cosu anything like Rs. 14 in 1946, The
petitioners should have showa, by producing
thie accounts of the Club, the expanditare
incurred by the Club oa acoount of the cards
playiag and she income from the siiting fees.
Tnough the prosscution sSummoned the
accounts of the Club, they were not producad
and an allegation was mads that thz Subd
Taspecior scized all the accounts. This
allegation was, as observed by the trial
Magisiraie, mads reckisssly bscauss whsao
P. W. 2 i3 Assistani Commercial Tax officer
and P. W. 6, tas Sab Iaspscior of Polic: who
mads the raid, were bzing examined they
were nod asked if ths accouats of the Ciub
had noi be:n ssized by them. Ia the ab-
s2ace of the accouants, there is no reason not
80 act upon ths svidence of P. W. 1 and on
the general probabilitiss. There was also
evidencs thay besides ths members, ouisiders
were allowed to partizipate as gussis. Even
from them the sitiing fee was collected,
vide Ex. P-10 and Bx. P-li. The Club
derives enormous incoms by the collection
of sitting fees and this Income, after mak-
ing dus allowincs for she cost of the playing
cards, muss be taken to be the profit or gain
made by the club. Inface the real incoms
of the club appears to b this profit. It was
faintly suggssted by Mr. Ramachandra Ay-

PAKKIMSWAMI PlLLAl V. EMPBROR

159

yar that-the fee colle°|ed from each player is
in'return for the amenities of she club which
the piayer enjoys; but he was unable to
point any basis for ihis contention in the
evidence. Mr. Ramachandra Ayyar stressed
on the fact that the club was intended for
ordinary recreation purposes just like other
clubs and it also provided card games with
stakes and as i4 was a bona fide club inten-
ded for the recieation of 1t8 members, it
could not fall within the category of a “‘com-
mon gamiog house’”. Iam unable to sece how
it follows logically that because the club
also provides for games like tepnis, it ceases
to be a ““‘common gaming house”, if it other-
wise satisfies the conditions found in sec-
tion 3 of the Act. The conclusion of the
lower court is therefore right.

On the finding 4hat the premlses of aho
clubisa ‘“common gaming house’’ the con-
viction of accused 1to 7 must stand.  Ac-
cused 18 isthe clerk who was left in charge
of the Club in thr absence of the secretary.
He was, as aircady mentioned, found with
an amount of Rs.175 which had been col-
lected from the members. He must there-
fore be held to have assisted in conducting
the business of a “common gaming house”.
He may also be said to have permitted the
Club to be used as a “common gaming
house’ as in the absence of the Secretary he
was the person who was fn charge of the
Club premises. Accused 19, the secretary
himself, would certainly be liable under
section 8 of the Act as a person who
permitéed the Club to be used as a “commeon

gaming house”. Thers is in evidence a
‘resclution of the Clab by which the
Secretary is authorised to colleci sitiing

fess and the stake amount from the card
players and distribute them. No doubs il is
arguable that a mere servamt or attender
may not bs punishable under any section of
the Aci if heis not actually taking pariin
gaming but a clerk and secretary would not
fall within that class of servants. The con-
victions of accused 18 and 19 also must stand.
The revision peuuon is dismissed.
N TR, Petition dismissed

Cr. R, C. No. 865 of 1946
(Cr. R. P. No 832 of 1946)

March 12, 1947
YAHYA ALIL, J.
P;mxmswmvu Picral

EMPEROR

Cr.P.C. (Vof1i898) §.416—Finding as m
expediency of prosecution essential,
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The absence of a finding'by the Court that the
prosecution is expedient in the'inferests of
Jjustice is an incurable defect in an order
under S. 476, Cr. P. C.

Facis: The First Class Magistrate dlrect-
ed the filing of a complaint against the
potitioner for offences wander Ss. 205, 419,
466 & 468 1. P.C. Oa appeal the Sessions
Judge said: “That the learned Magistrate
did not specifically record that the prosecu=
tion was necessary in the interests of justice
does not vitiate the order. It i3 obvious
that such was the opinion of ths Magistrate
who sanctioned the filing of the complaint’’.
Avpains) this order the revision was filed.

Petition under Ss. 435 and 439 Cr. P. C. 1898, pray-
ing the High Court to revise the judgment of the
Court of Session of Madura dated 3-7-46 and passed
in C. A. No. 86 of 1946 preferred against the judg-
ment of ihe Court of the First Class Bench of Magis-
trates, Madura, in S, C, No.2739 of 1946.

P. Radhakrishnayya for Petr.

Assistant Public Prosecuior, for Crown,

ORDER

There is no finding given by the Magis-
trates that the prosccution is expedient in
the interests of justico. This is an incura-
ble defect in the order made by the Magis-
¢rates under section 476 of the (Code of
Criminal Procedure. The petition is allowed.
The complain) filed will be withdrawn.

Petition allowed

Criminal Miscellaneous Petition No. 483 of 1947
July 21, 1947
CHANDRASEKARA AIYAR, J.

INAS RODRIGUES
V.

SANTHAN SOUZA
Cr.P.C. (Vof1898), S. 520—Disposal of

property—Appeal—Forum.

An Additional District Magistrate’s Court is
not a Court of appeal having jurisdiction
to entertain an appeal under s. 520, Cr. P.C.
against an order relating to disposal of
property.

The facts were as follows : The accusad was
charge sheeted for offemces undesr sections
379 or 411 L. P. C. for the alleged thefiof a
she buffalo which was said to belong #o the
compalaint. The sub divisional Magistrate
came to the conclusion that the prosecution
had not established the gnilt of the accused
person He therefore acquiited the accused
buat directed that the duffalo be returned to
the complaint. Against this order accused
appealed tothe Additlonal District Magisirate
under S. 520 Cr. P, C. to set aside ths order
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regarding disposal of the buffalo, who set
aside the order and restored the buffalo to
the accuted. from whom it was taken by the
the police The present petition was filed
by the complainant on the ground that the
Additional District Magistzate had no juris-
diction to entertain an appeal under S. 520
Cr.P.C:

Petltion praying that in the circumstances stated
therein the High Court will be pleased to set aside
the order of the additional District Magistrate,
South Kanara dated 7—12—1946 in C. M, P. No. 19
of 1946 and to restore the property involved in C.C.
No. 112 of 1946 on the file of the Stationery Sub
Magistrate, Karkal to the Petitioner.

G. Gopalaswams: for Petr.

Public Prosecutor (V. L. Ethiraj) for Crown.

S. Ramayya Nayak, for Respt.

ORDER

If I may say so with respect, there is much
force in the view taken by the Full Bench in
Maria Pillai v. Ramanathan Chettiar (1]
that tne only court that can finterfere with
an order like the one ws have befors usin
this case is the High Court in revision. But
the Full Banch was prepared to hold in ac-
cordance with the procedure that had b:en
followed in vhis court for several years that
an appeal from an order under section 517
can bs taken to the District Magistrate,
which is described by the Code as the Court
of Appzal. We are concerned only with an
appeal against an order relating to disposal
of property and not an appeal from the main
case ivself, in which event the court which
hears the appeal can pass appropriate orders
regarding the disposal,

The Additional District Magistrate’s court
cannot be regarded as a court of appeal. He
is mos straightaway aod by reason of his
appointment as Additional District Magis-
trate vested with all or any of the powers of
a District Magistrate under the Code, for
section 10(2) provides thai the powers that
he shall exercise shall be those powers that
may bs coaferred upon him by the Provin-
clal Government. Section 407 (2) fandicates
his subordinaiion to the Districé Magistrate
whose court is regarded as the court of
appeal.

The order made by the Additional District
Magistrate in this case was therefore with-
out jurisdiction and is sei aside, the resull
being that she order of the Sub Magistrate
witl stand resiored.
N.T. R.

L. [1928] m.w.N. 557
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Cr. R. C. No. 1068 of 1946
Cr. R. P. No. 1022 of 1946
Cr. M. P- No. 1925 of 1946
September 6, 1947
RASJAMANNAR, J.

AR. L. S. V. L. SEVUGAN CHETTIAR
Vi
K ARAIRUDI MUNICIPAEITY, REPRESENTED
BY 1TS COMMISSIONER

District Municipalities Act (Mad. Act V of
1920), Ss. 343 & 347—Failure to pay tax—
Prosecution—Limitation,

The proper section providing limitation appli-
cable to a prosecution in respect of tax due
to the municipal council under the Actis
section 343 and not section 347 of the
District Municipalities Act.

Section 347 would apply to all cases where an
offence is committed against the provisions
of the Act or any rule or by law made wader
it, except where the prosecuiion is in res-
pect of any sum due (o the Municipal Coun-
cil. There are several sectionsin the Act
and several rules in the schedules, a con-
travention of one or other of which is made
an offence. Section 347 would apply to all
such offences. QOue point of difference
between the cases to which section 345 would
apply and the cases to which section 347
would apply is that in cases falling under
section 345 a specific sum of money would
be due to the Municipal Council under the
provisions of the Act even before the date of
the prosecution; whereas, under section 347
there is no condition that there should be an
amount due to the Municipal:'t;y before the
date of the prosecution.

Petition under Ss. 435 and 439 Cr, P, C. 1898 pray-
ing the High Court to revise the judgment of the
Court of the Sub Divisional First Class Magistrate
of Devakottah dated 8—6—46 and passed in C, A, 22
of 46 (S. T, C. No. 242 of 1945, Bench of Second
Class Magistrate's Court Karaikudi).

R, Gopalaswami Ayyangar, for Petr.

K. Kultikrishnana Menon, foc Respt,

C. Balasubramaniam, for Public

for Crown.
ORDER

The petitioner as the managing trusice of
the Iluppakudi devasthanam was convicted
under r. 30 (2) read with rule 36 of Schedule
1V of the Madras District Municipalities Act
for wilfa! omission to pay the property bax
due to ihe Karaikudi Municipality for the
firsy half year 1944-45, amouating to Rs.
795-6-3, and sentenced to pay a fine of Rs, 10
or two days® simple imprisonment in default.
He was also direcied to pay the property tax
of Rs. 696—15—0. On appeal to the sub

Prosecutor
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Divisional
.conviction and sentence were confirmed.
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Magistzate of Devakotiah, the
‘The learned advocate for the petitioner
raised several interesting points of law; but,
I do not propose o express my opinion on
any of those points, excspting one, namely,
the point of limitation. This is because,
admiitedly, thess points were not raised in the
lower courts and I consider that the points
cannot be satisfactorily disposed of without
further facts. Itis common ground that there
is another prosecution pending in respect of
property tax due to the municipality for a
subsequent period; and in fact, there is now
before me an application; Cr.M.P. No. 1925 of
1946, to quash proceedinge in S.T.C. No. 524
of 1946. [iwould be proper and advisable
thal the points now sought to be raised in
revision should bs raised befors the lower
courd in that case, thasis, S. T.C. No. 524
of 1946, and the decision of the coart below
obtained afier a full favasiigation into the
facts necessary for their proper disposal.

The point of limitation, however, can bs
disposed of on facts now appearing om tho
record, of which there can be no dispute,
and the only question to be decided is a pure
question of law. The date of ihe compiaini
in  shis case was 16th March 1945, and
according to the complaini, the date of the
commission of the offence was 1st Ociober
1944. The date, namely, 1s§ October 1944,
is arrived at by application of the provisions
of rale 30 of schedule IV to the Distric
Municipalities Act, which gives a period of
15 days from the sarvice of nctice of the
demand for the payment of the amount due.
It is oaly thereafter that under sub-rule 2
of rule 30 if for any reason the distraine, or
a sufficizat distraing, of the defaulter’s pro-
perty is impracticable, the executive authority
may prosecate the defaulter before a
Magisirate, The learned advocate for the
petitioner contends that the prosecution is
barred, because the complaint was made more
than thrae months after sthe date of the commis-
sion of the offence.  He relies on seciion 347
of the Act, the material part of which ds as
follows:

“'No person shall be tried for any offence against
the provisions of this Act, or of any rule, or by-law
made under it unless complaint is made by the
police, o the executive authority or by a person
expressly authorised in this behalf by the Council
or the executive authority within three months of the
commission of the offence’ $
The learned Government Picader, appearing
for she Karaikudi Municipaliiy, on the other
hand, contends that the proper section ap-
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plicable to the case is no!
section 345, which is as follows: .
~No distraint shall be made, no suit shall be insti-
tuted and po prosecution shall be commenced in
respect of any sum due to the municipal council
under this Act after the expiration of a period of
three years from the date on which distraint might
first bave been made, a suit might have been insti-
tuted or prosecution might have been commenced,
as the case may be, in respect of such sum.'’
1 agree with the learned Governmeny Pleader.

Prima facie Section 345 of the Act would
apply to this case, because ihe prosecuiion is
in respect of a sum due to the Municipal
Council under the Act, that is, ths propsriy
wax. There are varicus provisions of the
Act, under which sums bscome payable and
due to tho Municipal Council eithsr by way
of tax or compensation and several methods
of recovery are also indicated in the Act and
in the schedules. A prosecution is one such
method of recovery. Section 345 therefore
wonld apply just as it would apply to a suit
for the recovery of the sum and also to a dis-
traint in respect of the sum, The rules of
schedule IV which are the rules applicable to
the recovery of the property tax make it clear
thas if the amout due for property tax is not
pa'd, tbe exscutive authority may proceed to
recover it in one of three ways: (1) by dis-
trains; (2) by a prosecuiion and (3) By a snit
in a clvil cours (vide rule 30 (1) (2) and (3).)
Rule 36 (2) specifically provides:

Wherever any person is convicted of an offence
under sub-rule (1) the Magistrate shall in addition
to any fiue which may be imposed recover summa-
rily and pay over to the Municipal Conncil the
amounts, il auy, due under the heads specified in
clause (a) and (b) of sub-rule (1).”

Section 347, on the other hand, wounld apply
to all cases whare an offsnce is commitied
against the provisions of the Act or any rule
or by-law made under it, except where the
prosecution is in gespect of any sum due to
the Mueicipal Council. There are scveral
sections in the Act and several rules in the
schadulss, a contravention of onz or other
of which is made an offence. Section 347
would apply to all such offences. One poink
of edifference beiwsen the cases to which
section 345 would apply and the casss to
which section 347 would apply is tha? in cases
falling under ssction 345 a spscific sum of
money would be due to the Maunicipal
Council under the provisions of ths Act even
before the date of the prosecution; whereas,
under section 347 there is no condition that
there should be an amount due to the muni-
cipality before the date of the prosscution.
The learned advocate for the peiitioner has

Y section 347, but
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conteuded that section 345 has some applica-
tion to the fines that may be imposed in aocor-
dance with the provisions of sectien 313,
I am really =arprised at the contention.
Under seciion 313 auy person who is convic-
ted of an offence, is on conviction, to be
punished with a fine. Even if the fine is
treated as ap amount due to the municipality,
which conception itseli I do nos agree with,
it cannob be said that the prosecution is for
the amount of fine which has io be imposed
after a conviction as a result of the prosecu-
tion. Sszction 345 obviously relates to the
proceedings either by way of distraint or
by way of suit or by way of pregecution in
respech of sums already dus to the Maunicipal
Coancil uader ons or she other of the provi-
sions of the Act.

I find shai this is the view taken of these
two scctions by Lakshmana Rao, J. ia Cr.R.C.
No. 565 of 1937 and I respecifully agree with
the decision in that case. The same reason-
ing, more or less, is also to bs foend in the
judgment of Hoewiil J. in Paachayai Board,
Sivaganga v. Pallathian Servai [l] which,
howsver, dealt with she corresponding provi-
sions of ths Madras Local Boards Act.

I have thercfore no hesitation in holding
thag the section applicable is section 345 of
the Act and obviously sths prosecution was
launched well within ihs tims allowed by that
section.

The criminal revision casz and the appli-
cation (Cr. M. P. Nvo. 1925 of 1946) to quash
proceedings in S. T. C. No. 524 of 2946 ars
dismissed.
N/ TR, § Petition dismissed

Criminal Appeal No. 6 of 1947

August 11, 1947
HORWILL & SATYANARAYANA RAO, JJ.
E. K. KRISHNAN
v

EMPEROR
Penal Code (XLV of 1860), S.415—Issue of
motor licence—Certificates forged—Ofernce.
The appellant who was assistant to the traffic
head constable received a sum of money
and procured driving licences without the
applicants undergoing any iest. Thus he
arranged everything  for applicants for
driving licences, filled in the forms, got
certificates attached to the application forged,
Sliled them in as if the tests had been com-
pleted, himself made an entry in what is
known as the test register and then got the:
applications sent to the various officials in

1. [1937] m.w.N. 50; cr. 10
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the office upon which the licenceavas in due

course granted., ;
Held when the appellant took the money pro-

mising to procure licences he derived an
advantage and so his cct in procwing the
licence was a fravdulent one and thai he
was guilty of an offence under the first part
ofs, 415, I.P.C.
Fraud is committed if any advantoge is ex-
pected to the person who causes the deceit.
Licence was property. Any object thatis of
value to one person does riot cease to be pro-

perty because it passesinto the hands of a

person who has no use for it. Nor can it

be said that an object becomes properry only
when it comes into the hands of some person
who has an actual vse for it.

Appeal against the order of the Chief Presidency
Magisirate, Court of the Presidency Magisirates,
Egmore, Madras, in C, C, No. 1993 of 46 dated
17—12—46,

B.T.Sundararajan, for accused.

Assistant Public Prosecutor, for Crown,

JUDGMENT
[ Horwier, 3 |

The appellant has been convicted by ihe
Chief Presidency Magistrate, Egmore, of an
offence punishable under s. 420 of the Indian
Pzpal Code, on thres separate counts; and
on each count, he has been sentenced to one
year’s rigorous imprisonment and a fine of
Rs, 100, the sentences of imprisonment to run
concurrently.

The charge relates to three offences com-
mitted within the course of a year, from the
11th December 1945 to the 16th April 1946,
all of the same description. The gravamen
of the charge is that the appellant used to
approach persons desirous of obtaining licen-
ces for the drivlog of cars and other vehicles
and promise them that if they would give him
a sum of money, (Rs.35in onecase) he
would procure them licences without the
necessily of their undergoing any test. The
customary procedure to be adopted in a
genuioe application would be for the appli-
cant to obtain a challan for R3, 2 and submiit
an application with that challan, photograph,
and a m-dical certificate. for a licence. 1f
the application is in proper form, the appli-
cant will have to submit to a test which would
bs carrlzd out by the Motor Vchicles [nspec-
pector who, if he is satisfised with the appli-

- cwot’s skill, will send the application back to
th: office of the D:pu'y Commissioner, Traffic

D:partment. Tae applicant will then
hays to pay auothsr Rs. 5, where-
upon an order for the issye of a
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The evidence is to the
gffzct that this procedure was notadopted
in the cases under charge and that the appel-
lant, who was an assistant to the Traffic Head
Constabdle, arranged everything for the
applicant, filled in his form, got a ceriificaie
attached to the application forged, filled it in
as if the test had been completed himself
made an entry in what is known as the Test
Register and shen got the application sent to
the various officials in the office upon which
the licencs wasin dae course granted,

o less thun 7 drivers were examined, who
all deposed thay they were approached by the
appeliant, who took from them various sems
of money and promised to secure licences
for them. The requisite entries in the Test
Register were made by tha appzllant; and
with the exception of one case, the signaiure
in the certificates purporting to be granted
by the Motor Vehicles Inspectors were forged.
P. W. 16, an- Additional Motor Vehicles ~
Inspector, and P.W. 17. a Traffic Inspector
who was officiating as a Motor Vehicles Inss
pector, also deposed with the one exception
above referred to, the signatures purporting
to be theirs on the certificate were not theirs.
1t is argued that the evidence of the drivers is
not worthy of credence, because they were in
some measure accomplices. The statements
made by them, however, were against their
own interests; and it is most unlikely that if
they had bzen duly examined and found to
be fit to drive, they would be willing to
depose that they had not been submitied to a
test. Moreover, their evidence is supported
by ghe evid:nce of P.Ws 16 and 17, that the
certificates - were not in fact signed by them.
We are therefore satisfied that their evidence
is true. Itis true that cyidence has not been
produced to speak to every one of the steps
between the preparation of the application
and the granting of the licence; but in view
of the proved part played by the appellant,
there can b: liltle doudt that he was respon-
sible for the preparation of false certificates
to the applicants and after entry had been
mads in the Test Register by himself, he had
put the application in the necessary place in
order that they migh! be dealt with in due
course hy the officials concerned. Opce an
application showed that the applicant had
been tested, that his photograph and a medi-
cal certificate were attached, that he had pald
everything that is necessary, and that his
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.
application was in order, a oertificate would
necessarily follow. i

Cheating is defined in 8. 415 of the Tadian
Penal Code in these words.—

¢ Whoever, by deceiving any person, fraudulently

or dishonestly induces the person so deceived to
deliver any properly to any person. or to consent
that any person shall retain any property, or inten-
tionally, induces the person so deceived to do or
omit to do anything which he would not do or omit
if he were not so deceived. and which act or omis-
sion causes or is likely to cause damage or harm to
that person in body, mind, reputation or property is
said to ‘cheat'.”
It is seen from this definition that there are
two principal ways in which the offence may
be committed. The first is by fraudulently
inducing a person to deliver property, and
the second is by intentionally inducing a
psrson to do  or omit to do anys
thing which he would not do or omit if he
had not been so deceived and which act or
omission is likely to cause damage or harm
_to that person in body, miod, reputation or
property. It is nod necessary to say very
much with regard to the second class of
cheating. Mr. Sivakaminathan for the Crown
Proscoutor argues that the act of granting a
licence was likely to cause damage to the
reputation of the licensing officer and to
harm the public through the grant of a licence
to a psrson who had not been found fit to
drive. Although this arpument derives some
support from an obiter dictum of Benson J.
in Kotamraju Venkatarayudu v. Emperor [1]
we are of opinion that the possible injury to
the licencing officer’s reputation and the
possible harm to the public are causes too
remote to be taken account of.

There remains for consideration the defini-
tion of the firs! class of cheating. Before the
appellant can be found guilty nnder this part
of section 415, it is necessary to prove, firs
ly, that the licensing officer was fraudulently
or dishonestly induced to part with the
licence and secondly, that the llcence is pro-
perty. We agree with Mr. Sundararajan
that “fraudulently” and “dishcn:sily” ‘imply

some idea of wrongful loss to a person or
wrongful gain; but we are satisfied that the
act dopne was fraudulent in that it procured
an advantage to the appellant. It Is not
necessary that the appellant should directly
gain financially by inducing the licensing
officer to part with the licence, although we
think that he did. In the case above refer-
red to, Kotamarafu Venkatarayudu v,

1. [1905) 28 Mad, 90
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Emperor [1], the learned Judges counsidered
at considerable length what has to be proved
to establish that an act was done frandu-
lently. They quoted with approval a pass-
age from Sir James Stephen’s “History of
the Criminal Law of England”’, Volume II
page 121 in which we find 1

A practically conclusive test of the fraudulent
character of a deception for criminal purposes is this:
Did the author of the deceit derive any advantsge
from it which could not have been had if the truth
had been known? Ifso, itis hardly possible that
the advantage should not have had an equivalent in
loss or risk of loss to some one else, and, if so, there
was fraud”,

They also refer with approval to a dictum
of Banerji J. in Queen Empress v. Mohamed
Saeed Khan [2], to the same effsct and toa
passage in Haycraft v. Craesy [3], accepled
by the Bombay ~High  Court in Queen
Empress v Vithal Narayan [4]. where fraud
is defined thus:

“by fraud is meant an intention to deceive whether
it be from any expectation of advantage to the
party himself or from illwill is immaterial”,

It is clear from this and from other cases
which have considered the meaning of fraud
that fraud is committed if any advantage
s expected to the person who causes
the deceit. It is argued here that the
appellant did noy get any advantage from
his deceit, because he had already received
illegal gratification from the licensee and
he received po further benefit from the issue
of the licence. The act of granting the
licence cannot however be divorced from
what went before. The appellant entered
into an agreement with the licensee to give
him a certificate if the licensee gave him a
sum of money. In order to fulfil his agree-
ment it was necessary for the appellant to
obtain a license from the licensing authe-
rity. He procured that licence from the
licensing authority and was thereby enabled
to fulfil his agreement. Iuseems o us that
it was an advantage to the appellant to be
able to fulfil his agreemeni; for if he had
nov done so, it is unlikely that the would-
be licensee would have taken no further
steps. The appellant could not, with im-
punity, have taken from different people
sums of money, promising to procure
licences for them, and taken no steps (o
acquire them. If he took the money and in
order to fulfil the agreement deceived the -
licensing authorities and obtained licences,
It seems to us that he derived an advantage,

2, [1899] 21 Al 113

3. [1801] 2 East 92

4, [1889] 13 Bom 515 (Note)
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.
- and so his act in procuring the licence was a

fraudulent one.

The further question is whether the licence
was property. It is not denied that the
licence was property in the hands of the
licensee. It is argued that it did not become
property until it reached the hands of the
licensee and that when it was in the
possession of the licencing officer as well as
when it was in the possession of the appel-
lant it was not property but merely a worth-
less piece of paper. We are prepared to agree
that not every tangible object may be pro-
perty. A piece of discarded rubbish thrown
away in the street is perhaps not property;
but we do not think that a licence can be
placed in the same category. It is true that
it had no monelary value to the licensing
authority; but apart from the intrinsic value
of the paper on which it was written it had
a substantial potential value. As soon as
the licence reached the hands of the licensee,
it had an actual value; but even before it
reached his hands, it was of value to the
appellant; because without that licence he
would have been unable to fulfil his agree-
ment and to have retained the money that
was given to him. It seems to us that any
object that is of value to one person cannot
cease to be property becase it passes into the
hands of a person who has no use for it.
Nor can it be said that an object becomes
property only when it comes into the hands of
some person who has an actual use for it.
For example, if A were to make out a cheque
in favour of B and keep it in his drawer with
the intention of giving it to B when he met
him, could it be said that the cheque was
not the property of A while it was in his
drawer, merely because it was of no value to
A as long as he retained it? The licencing
authority was not willing to part with the
licence except to the person in whose name
it was issued and he was parting with it
for valuable consideration paid by the licensee.
We do not therefore think that because to
the licensing. authority the licence was of
little or no actual value it was not property.

Itis pleaded on behalf of the appellant
that the sentence should be reduced in view
of the circumstance that the appellant has
lost his employment. We however cannot
lose sight of the fact that the appellant, asa
public servant, had a special responsibility
to the public. We de not therefore find
sufficient reason for interfering with the

Ck 24
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discretion exercised by the

Magistrate. e
The appeal is dismissed,

N.T.R. —

Chief i’residency

Appeal dismissed

Cr. R. C. No. 1032 of 1946
(Cr. R. P. No. 987 of 1946.)
August I, 1947
RAJAMANNAR J.

A. K. GorALAN NamBisg alias
A. K. GopraLAN
7

EMPEROR

Police Incitement to Disaffection Act (XXII
of 1922), S. 3-——Speech taken down in parts
—Comviction on—If" speech should be ad-
dressed to police.

When the whole of a speech is not taken down
by the reporter but only portions, and there
is nothing to show that such portions as
are taken down were taken down incorrectly
or that the excerpts of the speech are not a
fair representation of the general drift of
the speech, a conviction under s 3 of the
Police (Incitement to Disaffection' Act,
could be based on the speech taken down in
Darts.

It is not necessary that the speech should be
addressed directly to the members of the
police to atiract the application of s. 3 of
the Police | Incitement to Disaffection) Act,
Petition under Ss; 435 aud 439 Cr. P. C. 18¢8 pray-

ing the Highk Court to revise the judgment of the

Couit of Session. North Malabar Division dated

23—9—1946 and passed in C. A. No. 21 of 1846 (C. C

No. 67 of 1946 oa Lhe file of the Court of Sub-bivi-

sional Magistrate, Tellicherry.)

A. Ramachandran of Messrs Row & Reddy &
P. Chandra Reddy for P2trs

Public Prosecutor (V. L. Ethivaj) for Crown,

ORDER

The petitioner was convicted of an offence
punishable under section 3 of the Police
(Incitement to Disaffection) Act, 1922 and
sentenced to rigorous imprisonment for four
months by the Sub-Divisional Magistrate,
Tellicherry. On appeal the conviction was
confirmed but the sentence was reduced to
three months rigorous imprisonment. The
charge was based on a speech delivered by
him at a public meeting held on 30th April
1946 at Taliparamba Road. Section 3 of the
Police (Incitement to Disaffection) Act,
1922, runs as follows :—

*“Whoever intentionally causes or attempts to
cause or does any act which he knows is likely to
cause, disaffection towards His Majesty or the
Government established by law in British India
amongst the members of a police-force, or induces
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or attempts to induce or does any act which he
knows is likely (o induce any member of a police
force to withhold his [services or te commit a breach
of discipline shall be punished with imprisonment
which may extend ta six months. or with fine which
may extend to two hundred rupees, or with both,"”

The particular passages which according
to the lower courts fall within this section
are the following :—

It is the good for nothing persons and idiote who
join the police service . ... Most of the present day
police officials are erstwhille table cleaners in hotels
and tea shops, They beat with lathis for the sake
of Rs, 18, . None with honbour or family great-
ness won!d join the police force, Today a police-
man does not get enough food to fill his belly. He
gels ration only like an ordinary man. Then why
should he beat the people of the country? . . . If
it is for their belly let them throw away the lathis
and turbans and come to our Union office and join as
Volunteers. We would give them Rs. 20 or 25 as
salary. .., The life of a police man is very pitia-
ble. He does nol get a living wage: oo food and
clothing, Sueb is his life .. .. It is because they
have realised the falsehond of the British Imperia-
lism. In many places where strikes for amenities
of life have commenenced the policemen and Military
refuse to open fire. Such a realisation bhas not
dawned on the Malabar police . The police-
man should not molest poor country mien hearing
the words of the Circle Inspector. the District
Superintendeat of Police. the Deputy Superinten-
dent of Police ete. ... Tothe event of the police
of Malabar striking work. we will belp to the best
of our ability by calling public meetings wherein
myself will be speaking and by collecting money
make the strike a success.”

The learned advocate for the petitioner
first contended that the conviction was bad
because the report of the speech by P. W. 1.
the police constable who took it down, was
not full and adequate. Reference was made
to the admission of the constable that he
noted down only portions of the speech
which he considered necessary for his pur-
pose. P.W. 1 did not know shorthand and
he admitted that he could not write down
a speech in its entirety as it was being deli-
vered. The learned advocate for the appel-
lant relied on the observations in Sachen
Das v. Emperor [1] Bal Gangadhar Tilak
v. Emperor [2] and Niharendu v. Erpe-
ror [3]. No help can be derived from any of
these decisions on the question raised by
him  All these decisions say that the speech
must be read as a whole. Undoubtedly so
in the sense that a sentence or two should
not be torn out of context and a conviction
based purely on that part of the speech com-
pletely disregarding the tenor of the speech
in its entirety. On this point I am inclin-
ed to adopt the view taken by Dalip Singh J.

1 [1936] A I R Cal, 524 (525)

2 [1917] 38 1 C 807

3. [1942] M w N 417
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in Sant  Ram v. Emperor [4] in dealing
with a contention such as is raised in the
present case, viz., that the whole of the spe-
ech had not been taken down. It was held
by that learned Judge that when the whole
of the speech was not taken down by the
reporter but only portions and there was
nothing to show that such portions as were
taken down were tuken down incorrectly or
that the excerpts of the speech were not a
fair representation of the general drift of
the speech, a conviction could be based on
the speech so taken down in parts. 1n this
case we have not only the report as taken
down by the police constable P. W. 1 but
we have also his own evidence as to the
general drift of the speech. Tt has not been
proved that there were any serious omissions
which could have given a completely ditfe-
rent aspect to the speech. While T am
anxious not to be understood to encourage a
mutilated reporting of a speech to be used to
support a conviction, I do not consider that
it will be in the interests of justice not to
support a conviction merely because every
word uttered by the speaker has not been
taken dowan verbatim.

Another point pressed before me was ‘that
the speech was not addressed to the members
of the police force and the evidence shows
that the only policeman present was P. W. 1
who was in mufti. In my opinion it is not
necessary that the words should be addres-
sed directly to the members of the police
to attract the application of section 3 of Act
XXIT of 1922. ~No doubt it will be a clear
case when the address is directed to them.
A simillar contention was negatived by Hor-
ridge J. in Rex v. Boman and others [5). It
is obvious that the speaker must have inten-
ded that his words should reach the mem-
bers of the police force so that they may act
according to his appeal.

There can be no doubt that the general
trend of the speech was not only an attack
on the police but was also calculated to
create disaffection among them against the
Government and also to incite ‘them to go
on strike. The speech would therefore fall
within section 3 of Act XXIT of 1922. The
accused was therefore rightly convicted and
the sentence as reduced by the learned Ses-
sions Judge cannot be said to be severe in

the circumstances.

The revision petition is dismissed.
N.T.R. Petition dismissed

4, [1930] 1231 C 572
5, 22 Cox’s Criminal Law Cages 729
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Criminal Appeal’No. 206 of 1947

August 11, 1947
RAJAMANNAR, J.

PUBLIC PROSECUTOR

V.
A.V. HARIHARA IYER

Local Boards Act (XIV of 1920), ss.159 (1)
& 62—Notification under s. 62—If can
vest road in district board itself—Encroa-
chment being masonry Structure—Prosecu-
tion of occupier—Legality—Proof of notice
to remove encroachment—>Misdescription
of offence —Effect.

A ;rmﬁ;zcution under s. 159 (1) read with
8. 207 (1), Madras Local Boards Act direct-
ed against the occupier and not the owner in
respect of an alleged encroachment (which
consisted of a tiled shed and a masonry
arch) is not illegal.

Where the accused did not dispute that a
notice to vacate the encorachment was ser-
ved on him and there was on record a
purported reply of the accused thereto, the
prosecution does not fail because the notice
is not proved and filed as ar exhibit for the
prosecution.

Nor could the fact that the offence was descri-
bed in the complaint as failure to ‘vacate’
the encroachment instead of failure to
remove the encroachment, vitiate the trial,
especially, where the accused had not been
misled or prejudiced thereby.

The words ‘any other local board’ in s.62 does
not exclude the district board, and therefore
under that section a district board ~can
declare that a street vested in a panchayat
board in the district should vest in itself.

The fact that the encroachment was not very
recent can be taken into account in award-
ing sentence.

Appeal under S.417 Cr.P.C, 1898. against the
acquittal of the aforesaid Respondent (Accused) by
the court of the Sub Divisional Magistrate of
Ariyalur in Criminal Appeal No 46 of 1946 on his
file dated 28—9—1946 (C.C. No. 198 of 1946 on the
file of the Sub Magistrate of Ariyalur)

Public Prosecutor (V.L. Ethiraj) for Applt.

A. V. Narayanaswami 4yyar for Respt.

JUDGMENT

The Sub Magistrate, Ariyalur, convicted
the respondent who was the accused in
C. C. 198 of 1946 on his file of an offence
under section 159 (1) of the Madras Local
Boards Act punishable under section 207 (1)
of the Madras Local Boards Act and senten-
ced him to pay a fine of Rs. 100; in default to
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suffer simple imprisonment for two weeks.
There was'an appeal to the Sub-Divisional
Magistrate, Ariyalur and he set aside the
conviction and sentence and acquitted the
accused. The Crown appeals.

The prosecution was in respect of an
alleged encroachment on a street called
Vellala Street in Ariyalur town. The en-
croachment was in the shape of a tiled shed
and a big masonry arch. These were part of
the house of which the accused was an occu-

pier. The grounds on which the Sub-Divi-
sional Magistrate acquitted the accused
were ;—

(1) that as there was an owner residing in
the town the action of the District Board in
prosecuting the occupier ,‘cannot be regarded
as being consistent with the spirit of the
provisions of law applicable to the case®;

(2) the prosecution failed to file the survey
sketch in proof of encroachment;

(3) the notice requiring the accused (o
vacate was not proved or filed as an exhibit
for the prosecution.

It is impossible to support ground No. (1)
of the Sub Divisional Magistrate. The sec-
tion is unambiguous in its terms as it enacts
that the Local Board may by notice require
“‘the owner or occupier of any premises to
remove or alter any projection, encroach-
ment or obstruction”. The Magistrate was
apparently aware thalt the Act gives the
option to the President of the Local Board
to charge either the owner or the occupier.
Having found that it was so, he was not
warranted in trying to resort to what in his
opinion was the spirit of the provisions of
law. It was contended by the learned advo-
cate for the accused that you should so con-
strue the section as to mean that the Local
Board should prosecute either the owner or
the occupier according to whoever is found
to be the person making the encroachment
or obstruction in question. There is nothing
in the terms of the enactment which compels
me to adopt this construction. The prose-
cution was certainly not illegal, because
it was directed against the occupier.

I am surprised that the Sub Divisional Ma-
gistrate should have observed that the fact
that a survey sketch was not filed weakened
the prosecution case. There was a sketch
filed by P. W. 1, the Local Fund Overseer,
Ariyalur - showing the encroachments and
containing the relevant measurements. (Ex-
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hibit P-2).
follows :— s
“The correctness of the skelch or its measure-
ments had not been challenged by the accused and
nothing can be said against it’’.
I do not see therefore anything in this point
that the prosecution has failed to prove that
there was an encroachment; nor do I see any
reason why the original survey sketch should
have been filed if the plan (Exhibit P 2)
prepared by the Overseer is proved by the
Overseer himself and its accuracy was not
challenged at the trial.

The trial ‘Magistrate says as

The third ground is that the notice had
not been proved and exhibited in the case.
I am again suarprised that this ground should
have found favour with the Sub Divisional
Magistrate. I am unable to find anything
in the record to cast any doubt in the matter.
It is not disputed that there was a notice
served on the accused and in fact it
cannot be, because we have on record
Exhibit P-4 which purports to be a reply on
behalf of the accused to the notice served
on him in respect of the encroachment in
question. P. W.2 deposed that a registered
notice was issued to the accused. No ground
was taken by the accused in his memoran-
dum of appeal to the Sub Divisional Magis-
trate that he was not in receipt of a notice
under section 159 (1).

None of the three grounds therefore on
which the Sub Divisional Magistrate found
\the accused not guilty can be sustained.

In this court Mr. A. V. Narayanaswamy
Ayyar the learned advocate for the accused
raised two further points. The first was that
in the complaint the offence was described
to be that the accused had not vacated the
encroachment and not that he had not re-
moved the encroachment and on account of
this flaw the prosecution must fail. There
can be no doubt whatever that the prosecu-
tion and the accused as well as the court, all
understood what the case was about. The
case for the prosecution cannot be more
accurately summed up than in Ground No. 2
of the grounds of appeal on behalf of the
accused in the lower court thus:—

“The case for the prosecation is that the appel-
lant failed to remove analleged encroschment in
spite of notice under section 159 (1) of the Local
Boards Act, XIVof1920 . . . '

The fact that the word ‘““vacate’® has been
used in parts of the evidence and in the
complaint could not have misled and I find
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did not mislead the accused or the court in
any manner. To demonstrate that this is so
it is enough to refer to the examination-in-
chief of P. W.2 the Local Fund Tnspector.
He says that he issucd a notice asking the
accused to vacate the tiled shed and the con-
crete koradu and winds up by saying “The
encroachments are still existing. They have
not yet been removed”. It is also clear that
this point was never made even in the lower
appellate court. I find no substance what-
ever in this contention and I find that the
accused has not been prejudiced in any way
by this possibly inartistic use of the word
“‘vacate’:.

The other point pressed by Mr. Narayana-
swami Ayyar on behalf of the accused was
that the District Board could not validly
launch any prosecution because the street in
question did not vest in the District Board.
On behalf of the prosecution Exhibit P-1,
a notification purporting to be under section
62 of the Local Boards Act, 1920 was filed.
According to that notification the street in
question was one of the streets which was
declared to vest in the District Board,
Trichinopoly trom Ist April 1936. This
along with other streets mentioned in the
notification had vested previous to the noti-
fication in the Panchayat Board, Ariyalur.
The contention of the learned advocate for
the accused was that under section 62 the
District Board could not declare that any
property vested in any Local Board in the
same district shall vest in itself; that is to say,
the District Board may declare that a street
vested in a particular panchayat shall vest
in another panchayat in the same district
and not that the street shall vestin the Dis-
trict Board itself, but I do not see any war-
rant for so restricting the meaning of the
words “‘any other local board*’ as to exclude
the District Board which would certainly be
a local board in the same district from
the operation of the section. I do not agree
therefore in this contention raised on
behalf of the accused. A :

The conviction of the accused by the Sub
Magistrate was proper and ought not to have
been set aside by the Sub Divisional Magis-
trate. The appeal is therefore allowed and
the acquittal of the accused is set aside. 1
convict the accused of an offence under sec-
tion 159(1) read with section 207 (1) of the
Madras Local Boards Act, XIV of 1920. So
far as the sentence is- concerned "t does
appear that the encroachment was not very
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recent and though this fact may -not tender
the accused less guilty, I take this fact into
account. I sentence him to pay a fine of
-Rs. 50 in default to undergo one week’s
simple imprisonment.
N.T.R.

Appeal allowed.

Cr. R. C. No. 838 of 1946
(Cr. R P. No. 805 of 1946)
September b, 1947
YAHYA AL, J.

SUBBAMMAL

v,
ALAMELU AMMAL

Cr.P.C. (V of 1898), 5. 552—“Unlawful”—
Meaning of. 3

The word ‘“‘unlawful” occurring in s. 552,
Cr. P. C. has the same meaning as the word
“illegal’® occurring in the Penal Code. If
the detention was one which furnished a
ground for a civil action it would be illegal
within s. 552.

Hence, the detention of a minorgirl by her
step mother rcfusing to hand her over to the
girl’s mother is unlawful and the mother is
entitled to the restoration of her daughter
under s. 552, Cr. P.C.

Petition under Ss, 435 & 439 Cr. P. C. 1898, praying
the High Court to revise the order of the Court
of the Second Presidency Magistrate, G. T., Madras,
dated 31 —5—1946 and made in M. P. No. 47 of 1946.

S. S. Bharadwaj, for Petr,

Assistant Public Prosecutor, for Crown.

W.S. Krishnaswami Naidu, for Respt.

ORDER

One Govinda Chetti had two wives, Sub-
bammal the petitioner and Alamelu Ammal,
the counter-petitioner. By the former he
had a daughter Saraswathi aged 7 years.
After his death, the two wives and the little
girl were living together. Subbammal’s
case is that when she went (o some village
temporarily and returned, Alamelu Ammal
refused to hand over custody of Saraswathi
to her. She filed the application under
Sec. 552 of the Code of Criminal Procedure
to compel restoration of Saraswathi to her.
The senior widow stated in the Magistrate’s
Court that the conduct of Subbammal was
immoral, that she had eloped with one
Elumalai and that Govinda Chetty, be-
fore his death, had entrusted to her the
custody of the child in view of Subbammal’s
immoral conduct. Evidence was adduced
on both sides but the Magistrate did not
give any findings on any of these points.
‘Subbammal stated in her application that

‘the intention of Alamelu Ammal in detain-

ing the girl was to get her married to a

SUBBAMMAL v. ALAMELU AMMAL

169
relation ot Alamela. The Magistrate found
that no unlawful purpose had been estab-
lished and dismissed the application. In
coming to that conclusion I apprehend that
the Magistrate took a very narrow view of
the meaning of the word “‘unlawful” occur-
ring in Sec. 552 of the Code of Criminal
Procedure. The expression “‘unlawful” has
not been defined in the Code of Criminal
Procedure but it has the same meaning as the
word “illegal”” occurring in the Indian Penal
Code. In the Code of Criminal Procedure,
after setting out the definitions, it is stated
at the end of Sec.4 that all words and
expressions used in this Code and defined in
the Indian Penal Code, and not hereinbefore
defined, shall be deemed to have the mean-
ings respectively attributed to them by the
Indian Penal Code. In the Indian Penal
Code the words ““illegal” is defined in Sec. 43
as applicable to everything which is an
offence, or which is prohibited by law, or
which furnishes ground for a civil action.
Under section 552 of the Code of Criminal Pro-
cedure what has to be established is that the
detention of the child was unlawful and that
the purpose of the detention was unlawful.
If the detention was one which furnished a
ground for a civil action it would be illegal
within the meaning of that definition. In
the present case there can be no doubt that
the natural mother is the legal gurdian and is
entitled to the custody of the child. The
step mother has no right whatever to that
custody unless she gets herself appointed by
Court as a guardian under the Guardians and
Wards Act. The act of the person, who is
not entitled to custody, of detaining the
child is one which entitles the natural guar-
dian to take civil action. The detention is
therefore clearly unlawful. It must also be
held in the circumstances that the purpose
was unlawful, as it has not been proved that
Alamelu Ammal was entitled in any manner
to keep the child in her custody and to
dispose of her as she pleases. That is a
matter which she will have to establish in
appropriate civil proceedings and until> she
does so, she is not entitled to keep the child
away from the custody of her natural mother.
The petition is allowed. The order of the
Magistrate is set aside and under Sec. 552 of
the Code of Criminal Procedure Alamelu
Ammal is directed to restore Saraswathi
immediately to the custody of Subbammal.

N.T.R. Petition allowed,
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Cr. R. C. No. 1266 of 1946
(Cr. R. P. No. 1296 of 1946)

August 14, 1947
RAJAMANNAR, J.
GOoPrAL NAIDU & OTHERS

Tt Ve
EMPEROR

Defence of India Rules (1939), rr. 81 (4), 121
& 130 (3)—Order under r. 81 (4)—Attempt
to contravene—Triable by Second Class
Magistrate.

An attempt to contravene an order made under
r. 81 (4), Defence of India Rules amounts
to a contravention of the order itself under
r. 121, Defence Rules and is triable by a
Second Class Magistrate under sub-rule (3)
of rule 130.

Petition under ss. 435 & 439, Cr. P.C, 1898, pray-
ing the High Court to revise the judgment of the
Court of the Sub-Divisional Magistrate, Namakkal
dated 26—8—1946 and passed in C. A No 41 of 1946
(C. C. No. 37 of 1946) on the file of the the Court of
the Second Class Magistrate, Sankari).

M. Srinivasagopalan, for Petrs

Public Prosecutor V. L. Ethiraj), for Crown.

JUDGMENT

Accused 1, 3 and 4 who are the petitioners
were convicted by the Second Class Magist-
rate of Sankari under rule 81 (4) of the
Defence of India Rules read with rule 121 of
the Defence of India Rules for attempting to
transport rice bran and fried bengal gram
outside the district without a permit.
Accused No 1 was sentenced to undergo
rigorous imprisonment for two months and
accused 3 and 4 to pay a fine of Rs. 200 each,
in default to suffer rigorous imprisonment for
six weeks. The first accused is the owner of
the lorry in which the commodities were
attempted to be transported. Accused 3 is
the driver of the lorry and accused 4 is the
cleaner and brother of accused 1. On appeal
the Sub-Divisional Magistrate, Namakkal
confirmed the convictions and sentences of
the lower court.

There is nothing that can be said in favour
of the petitioners on the merits. But the
leagned advocate for them raised a point as
to the jurisdiction of the Second Class
Magistrate to try the case. The decision
turns on the Defence of India Act read with
the rules thereunder. Section 2, sub-section
3 of the Act says:

*/(3) ‘The rules made under sub-section (1) way
further:

(1) provide for the arrest and trial of persons

contravening any of the rules.
(2) rrovide that any contravention of or any
and any ab of or
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attempt to abet, the contravention of any of the pro-
‘visions ef the rules or any order issued under any
such provisi shall be puni with imprison-
ment for a term which may extend to seven years
or with fine or with both.”

Section 14 says—

“Save a8 otherwise expressly provided by or under
this Act, the ordinary criminal and civil courts shall
continue to exercise jurisdiction.”’

Sub-rule 3 of rule 130 of the Rules framed
under the Act says:

“Notwithstanding anything contained in schedule

11 to the Code of Criminal Procedure, 1898 a contra-
veation of aund a contravention of any order
made under ru'e 56 (a) (or under sub-rule 2 of rule 81)
shall be triable by & Court of a Session, 2 Presidency
Magistrate or a Magistrate of First Class or Becond
Class."
Under rule 121 any person who attempts to
contravene or abets or attempts to abet or
does any act preparatory to, a contravention
of, any of the provisions of these rules or
any order made thereunder shall be deemed
to have contravened that provision or as the
case may be, that order.

In the present case the material order was
made under rule 81 (2) of the Rules. The
attempt to contravene this order would
amount to a contravention of the order itself,
under rule 121 of the Defence of India Rules.
The offence of contravention of the order is
triable by a Second Class Magistrate also
under sub-rule 3 of rule 130.

The contention raised on behalf of the
petitioners is thal section 2, sub-section 3 of
the Act mentions only the arrest and trial of
persons contravening any of the rules. It
does not indicate that the rules may provide
for the trial of persons attempting to contra-
vene any of the rules. But in my opinion the
combined result of rules 81 (2) and 121 which
are the relevant rules for the purpose of this
case is to make a person charged with the
offence of attempting to contravene any of the
orders made under rule 81 (2), a person
contravening the rules.  There is, therefore.
no scope for invoking the general jurisdiction
under Criminal Procedure Code in this case.
I overrule the objection taken on behalf of
the petitioners on the ground that the
Magistrate had no jurisdiction to try this
case.

The petitioners’ advocate submitted that
the sentence so far as the first accused
is concerned may be reduced to the period
of imprisonment already undergone by
him. The exact period so undergone is not
known but it seems that it is less than
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a week.  The attempt was certainly serious
having regard to the object of the order in
question. The first accused taking advantage
of the fact that he owned a lorry attempted to
use it to (ransport prohibited commodities
outside the disirict. There is no reason to
deal with such an offence leniently. Tt can-
not be said that the sentence imposed namely
two months’ rigorous imprisonment is severe.
The criminal revision petition is, therefore,
dismissed.

N.T.R. Petition dismissed

Criminal Appeals Nos. 108 & 109 of 1947
July 28, 1947
RAJAMANNAR, 7.

BoreDpI KONBAMMA
28
EMPEKOR

Penal Code (XLV of 1860), Ss. 301 & _?07—-
Attempt to poison A—B poisoned—Offence.

Second accused procured poison and gave it
to the first accused so that the latter may.
administer the poison to P.W. I in order to
kill her in furtherance of a cominon inten-
tion. The poison imixed in buttermilk
was given to P.W. I, but it was drunk by
her ;elanve, who died as a result
thereof. The accused were charged with
an offence under ss.302/34 Penal Code,
but were found guilty under s.307 read
with s. 34.

Held, that the offence fell under s. 301 Penal
Code; that the attempt to murder was on
P.W. I and that the accused could not be
convicted under s.307 of the attempt to
murder P. W. 1 without a charge being
framed to that effect.

Appeal against the order of the court of the ses-
sion of the Cuddappah Division in C.C. No. 47 of

1946 on 27—1—1947.

Public Prosecutor (V.L. Ethiraj), for Crown.
JUDGMENT

These two appeals arise out of S. C. No. 47
of 1946 in the court of session, Cuddappah.
C.A. No. 108 of 1947 is at the instance of the
first accused, and C.A. No. 109 of 1947 at
the instance of the second accused. Both are
from jail. Both the accused were charged
for the murder of one Vuttanna, by the
second accused procuring oleander seeds and
giving them to the first accused so that the
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latter might admiaister the poison to one,
Venkatamma in order to kill her in further-
ance of a common intention.

The first accused crushed an oleander seed
and mixed it and aresenic-in buttermilk and
gave the buttermilk to Venkatamma but the
said buttermilk was drunk by Venkatamma’s
relative Vuttanna and he died as a result
thereof. Both the accused were charged for
an offence punishable under section 302 read
with section 34, I.P.C.

The learned sessions Judge found on the
evidence that it was clear that the second
accused wanted to kill Venkatamma (P.W. 1.)
by poisoning her and that the first accused
co-operated with her in carrying out that
intention and that in furtherance of this
common intention a deliberate attempt was
made to administer to P. W. I the oleander
poison sufficient to cause her death. He also
found that there was no room for doubting
that the death of Vuttanna was due to the
poison administered by the accused in butter-
milk. On these findings the learned judge
found both the accused not guilty under
section 302 but found them guilty under
section 307 read with section 34, I. P. C. and
sentenced them to rigorous imprisonment for
ten years.

Tt is difficult to follow the decision of the
learned judge. Taking first the offence with
which the accused were charged, one under
s. 302 read with section 34, I. P. C. on the
findings arrived at by him the case clearly fell
within the provision of section 301 I. P. C.
As however there is no appeal against the
acquittal of the accused before me I do
not desire to interfere with the order of
acquittal passed by the learned sessions judge.

So far as the conviction under section 307
is concerned, obviously the Ilearned judge
was referring to the attempt of the accused
to murder P.W. 1. Tt that were so, it must
be pointed out that there was no such charge
which the accused were called upon to meet.
The case will have to go back and the learned
sessions judge is directed to frame a proper
charge under section 307 read with section 34
I P.C. for the attempt to murder P.W.1.

N TR



172 CROWN PROSECUTOR V.
Cr. R. C. No. 19) of 1947
Cr. R. P. No. 152 of 1947
July 8, 1947
LAKSKMANA RAO, J.
THE CROWN PROSECUTOR

V.
MRS. ELIZA RENCONTRE
Madras Firewood Rationing Order, Cls. 2,10)

& 6—Applicability.

The application of Cl. 6 of the Madras Fire-
wood Rationing Order is not confined to
authorised dealers in firewood alone.

Where a neem tree was sold and purchased
for making rafters for constructing a house
and it was not in evidence that such kind
of wood was ordinarily used as fuel.

Held, the wood was not firewood within the
meaning of ¢l. 2 (10).

Facts: — The proseculion case was that
the accused on 30-4-46 sold a neem tree that
was standing in the compound of her bunga-
low and allowed the purchaser to cut the
tree and transport it to Chingleput district,
without the knowledge or permission of the
Commissioner of Civil -Supplies in contra-
vention of cls. 6 and 12 (2) of the Madras
Firewood Rationing Order and thereby com-
mitted an offence punishable under clause
81 (4) of the Defence of India Rules. The
accused stated that the tree was sold on the
purchaser’s representation that he required
the tree for making rafters out of it to be
used in the construction of a roof. The
Magistrate held that “timber used for con-
struction purposes though it can be used as
fuel is not really used as fuel and so it cannot
be called firewood” and that therefore
“what the accused sold was a tree to be used
for construction purposes and not firewood,*

He further held that clause 6 of the order
only applies to dealers and not to individual
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householders to whom only s. 12 (2) would
apply. A householder does not supply be-
cayse the term ‘supply’ indicates a series of
transactions invelved in regular business and
so it is used only in connection with dealers
and therefore cl. 6 does not apply to
householders,” The Magistrate discharged
the accused under s. 253 (2), Cr. P. C. The
present revision was filed on behalf of the
Provincial Government against the order of
discharge.

Petition nnder sections 435 and 439, Cr. P C 1898,
praying the High Court to revise the order of the
Fourth Presidency Magistrate, G T Madras, dated
18—11—46 in C C No. 2321 of 1948 discharging the
accused therein,

Petitioner in gerson.
J. S, Vedamanickam, for Respt.

ORDER

The view of the magistrate that clause 6 of
the Madras Firewood Rationing Order, 1945
is applicable only to authorised dealers in
firewood is obviously wrong and the question
is whether the cut pieces of the neem tree
seized in this case are ‘““firewood”” within the
meaning of clause 2 (10) of that Order. “Fire-
wood' as defined in clause 2 (10) means all
kinds of wood other than twigs not exceeding
two inches in oircumfrence “‘used as fuel”
and the evidence of P.W. 1 is that the neem
tree was purchased by him for making rafters
for constructing a house, The wood seized
is not before the Court nor is it in evidence
that such kind of wood is ordinarily used as
fuel. Under the circumstances the Magist-
rate was right in holding that the wood
seized was not firewood within the
meaning of clause 2 (10) of the Madras
Firewood Rationing Order, 1945 and it
follows that the order of discharge is
correct. The revision is thercfore dismissed.
NTRY Petition dismissed

THE END
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——Ss. 167 & 3¢4—Remand of undertrial priso-
ner—Custody—Accused to be produced 526 : 122
——S§. 188—Seope of 213 : 41
——35s 190, 200 & 202—What amounts Lo prose-
cution P, C, 987
——5.195 (1) (b)—Penal Code (XLV of 1860),
Ss. 395 & 206—Prosecution under S, 395
L1.P.C —Sanction 667 (1); 155 (1)
——3, 197— Retrial—Fresh sanction, if necessary
E,C. 4l: 1
——85, 205 & 353—Presence of accused—Power
to dispense with 488 ;112
——8. 236. Il (b)—Two conuadmmry slalemen!s
—Prosecution under S, 193 1. P. C. 610; 146
——S8, 247—Summons case—Complalnam absent
—Acquittal imperative 490; 114
——S5s. 288 (2)7 & 269—Charge of offence triable
with assessogs—Conviction of offence triable
with jury—Legality 477: 101
——S5, 341—Deaf and Dumb accused—Penal Code
—S. 379—Offence under—Conviction 843: 83
—S5. 344—Remand—Presence of accused  526; 122
——S5. 349 (1-A)—Reference under S 562—Appli-
cability 106; 18
——5s. 350 (1) Proviso (a) & 537/ —Right to recall
witnesses —Co eni of pro
Meaning of —Refusal torecall—Defect if cured
o by S.537 156; 34
——8s. 403, 242 & 248—Local Boards Act Ss, 194
& 207—Prosecution and acquittal—Fresh pro-
seoution 163; 29

——S5 411 A—Appeal on facts—Scope of: P. C. 330.70
——S. 411-A—Appeal under—Scrpe of 597: 133
——35. 413—Two accused sentenced to fice of
Rs, 40 each and four accused sentenced to fine
of Rs. 30 each under each of Ss, 147 and 323—
Appeal 667 (2): 155 .2)
——S8s. 423, 439 (3) & 545—Sentence—Appellate -
Court—Powers—Order under 8. 545—Who
can pass 342 (2). 82
—35s. 435 & 436— Dlscharge—semug aside—

Fresh evidence available—Not a sufficient
ground 162: 28
—S 438—Order of discharge—Interference
wi 663: 151
——S. 436 —Proviso—Discharge—What amounts
to 406: 98
——8. 437—Admittlng complaint under some
sections—Dircction to treat as preliminary
regisier case for another offence withont
notice—Validity 492: 116

—3Ss. 439, 537 & 539 (B)—Memo of inspcction

not recorded—No failure of justice—Trial not

vitiated 596: 132
——5 476—Fiuding us to expediency of prosecu-

tion essential 759: 159
——S5 489—Ocrder for maintenance—Resumption

of cohabitation—Effect 160: 26
—~ §.489(2)—Duty of criminal court under 604: 140
——5s. 489 & 490 —Divorce—If maintenance can

be cancelled 101:13
——§, 491—Application under to recover wife—

Maintainability 527:123
——S8. 520—Disposal of property — Appeal—

Forum 760:160
——S. 522— Applicability 231:59
——85. 537—Applicability P.C. 222:50

——S5. 537—Failure to recall witness—Defect not
cured 15634
——Ss. 537 & 162—Breach of S. 162—Cured
P.C. 217:45
——5s. 537 & 539 B—Memo of inspection not re-
corded—Cured 596:132
~——5 545—Order under—Appellale court can
pass 342 (2):82
——8.552—Unlawful'—Meaning 769:163
—5. 561A—Order under S, 145—Disputed lands
in the hands of Receiver—Siay of delivery
pending revision—No jurisdiction 159:25
——8. 562 Proviso—Reference under—More than

one accused—Procedure 106:18
——5. 562—Conviction and reference under
5. 562 —Appeal against conviction 523:119

DEFENCE OF INDIA ACT (XXXV OF i933) 5.1 (4)—as
amended by Ordinance L2 ot 1946—Cotton Cloth
and Yarn Control Order, 1945—Prosecution
under, after 1st October 1946—Legality— 45:5

—R. 34 (6) (e)—Penal Code (XLV of 1860),

s. 124A—Offence under P.C. 226:54

—Rr. 81 (2) (4), 119 (1) & 130 (1,—Price Con-
trol—>ale in excess of maximum price by
servant—Liability of master and servant—
Scope of rr. 119 (1) and 130 (1), P.C. 589;125

—Rr. 81 (4), 121 & 130 (3)—Order uuder r. 81(4)
—Attempt to contiravene— Lriable by second

class magistrate 770.170
—=R. 81 (4)—ILrial after 30—9—4p—Legaltty
F. C. 893:85

——R. 119—Publication under—Proof—Madras
8ilk Controi Order. 1943 661:148
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DISTRICT MUNICIPALI’HES M.‘.T)(Ihd Act V_ of 1920)
Ss. 197 199, 202° & 317 (c)—Building“without .
iicense—Offence 215.43

——S8s. 345 & 347—Failure to pay tax—Prosecu-
tion—Limitation 761:161

—5 353A—Applicability—Tests 153:31

DISTRICT POLICE ACT (Mad. Act XXIV of 1859) s. 53—
Applicability 407:99

EVIDENCE ACT (1 of 1372) S. 14—KEvidence of
similar transaction—Admissibility P. C.589:125

—-- §. 24—Textile control officer asking accused
to tell truth’—Statement—Admissibility 663:151

$§ 25——Prohibition Act—Prohibition Sub In-
sepector— Statement before — Admissibility

524:120

——S8. 27—Confession—Admissibility 602:138

——8§. 27—Scope of —Extent of admissibility of
confession under P C.217:456

——8s 27 & 114—Statement leading to discovery
of certain articles—Inference of guilt 665:153

——35. 133 —Corroboration of accomplice P.C. 585;125

FIREWOOD RATIONfNG ORDER. Cls. 2,10) & 6—Appli
cability 1M2;172

FOUD GRAINS CONTROL ORDER. 1945—Contravention
of—Statewent recorded by revenue officers—
Admissibility—Cr.P.C. (V of 1898). 5. 162 434;108

——(1942) €l. 3—Applicability 161;27

GAMING ACT—S. 3—Common gaming house—Per-
son playing cards for stakes at a club—Offence
‘Club’—A person T57(2);157

GENERAL CL AUS!:S ACT (Mad, Act I of 1891) 8 3 (7)—

*Time’—Meaning of 217;61

GENERAL SALES TAX ACT (X of 1939) S5 6. 10 & 15—
Agent without licence—Failure to pay tdx—
Prosecution—Defence of being an agent 528;12¢

———38. 15 (bj—Service of notice on firm—Liabi—
lity of pastners 603;139

GOVERNMENT OF BURMA ACT (1935) Ss 138 & 84—
Government of india Act, 1935, Ss. 93 & 223 —
Establishment of special courlA]urisdu:non

P.C. 33474
——35s. 93 & 233—jurlsdiction to establish specxal
courts P, C. 334;74
——8.102 (4)—S. 40(1} of old Aci—If manda-
tory—Scope of—Ordinance after prociamation
of emergency under India and Burma (Emerg-
ency Provisions) Act, 1940—Operation of—
Trial of offence under Defence Rules after
30—9—1946—Legality F. C. 393;85
$. 102 (4,—Prosecution under expired or-
der—Conltinuation
5. 270 (1)— Retrial—Fresh sanction if neces-~

45:5

ary F. C. 4151
GOVBRNMENT OF INDIA ACT, Sch, IX, 5. 40—If man-
datory F, C, 383:85
Sch IX. §. 72—Powers under 45:5
Sch. 1X. 8. 72— Duraiion of Ordinance 481105

INDIA & BURMA EMERGENCY PROVISIONS ORDER, 1940
3 1(3)—Effec 481;105

INDIA & BURIA I',MERGENCY PROVISIONS AcT. 1940,
893,85

KERDSENE CONTRDI. ORDER (1942!.Cl i2- —Dealer—
342 (1):82

LEGAL PRACTITIONER— Readmisslon—Grounds

F. B 521;117

LOCAL BOARDS ACT (Mad. Act XIV of 1920)—Ss 93,

228 & Sch IV Rr. 31 & 33 (2)—Prosecution for

nonpayment of profession tux—Le:gality of
assessment—If can oe guestioned 325:65

——8s. 159 (1) & 62—MNotification under s, 62— If

can vest indisirict board itselfi—Encroachment

being masonry structure— Prosecution of occu-
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pier—Legality—Proof of notice to remove
escroachment -— Misdescription - of offence—
Effect : 767; 167
——Sa. 194 & 207—Etecting factory without pre-
mission—Prosecution and acquittal-Fresh pro-
secution 153; 29
——S. 206—Notification under — Extepsion of
provisions of District Municipalities Act
(V of 1920), S.347 not made applicable—Pro-
secution—If maintainabie 164; 30
——S8s. 207 (2) & 223—Continuing Offence—Start-
ing point of limitation
MAINTENANCE OF PUBLIC ORDER ORDINANGE (Mad, Ord,
1 of 1947)— When comes into force — General
Clauses Act 5 3 (7)—Arrest before publication
of ordinance—Legaliiy 297; 61
MALICIOUS PROSECUTiON—Suit for dam:ges—Pm-
secution — What amounts — Test — Cr, P. C.
ss. 190, 200 & 202 P,C. 377 i
MILITARY STORES (UNLAWFUL POSSESSION) ORDI-
NANCE (XXX!I of 1943)—If in force—Govern-
ment of India Act, 1935, Sch. 1X, s. 72—India
& Burma Emergency Provisions Act, 1940,

1(3) 481; 105
PAWN BROKER'S ACT (MADRAS ACT XXIII OF 194.1)
§ 2 (1)—Scope of—Casual instance of receiy-
iog pledge 668; 156
PENAL CODE (XLV OF 1860) S 34— Liability under
597; 133
——S5. 73—Solitary confinement—When ordLred
608; 144
——S8. 75—Previous conviction—Enhanced pu-
nishment—Solitary confinemsnt—When to be
given 609; 145
——358. 120 B, 161 & 165—Charge under Ss. 120
B/161 Coaviction under s. 120 B/165 F.C-41;1
—S, 124-A—Offence uader P.C, 226; 54,
—385 160 & 116—Offering bribe to officer to
reconsider decision—Offence 158; 36
~—8§ 16i—Applicability 491; 115
——85. 193—Two contradictory statements—Pro-
secution — Criminal Procedure Code (V of
1898) s. 236, tllustration (b) 610; 146
— 5. 216-A—Offence under— Essentials 515 11
$s. 301 & 307—Attempt to poison A-B Poison-
ed—Offence T1; 171
—>5 415—Issue of motor licence—Certificates
forged—Offence 762; 162
——5, 493 EXCEPTIONS 2 & 8 —Newspaper article
Allegations against Poual of village—"Good
Fagth’ 607; 143

—5 504— Essenllals of offsnce under—Abusive
words—Proof o 279; 63
POLICE INCITEMENT TO DISAFFECTION ACT (XXII of
1922)—S. 3—Speech taken down in parts-Con-
vlcucm on—I1f speech shouid be addressed to
765; 165
PREVENTION OF FODD ADULTERATION ACT {Mad. Act Ml
of 1918), Ss. 5 (2) (6) & 20 & Rr. 27 & 26— Owner
of milk found ,adulteratea—Liability—Posses-

slon of milk—Presumption — Offence 229; 57
——R. 28B— Amendment to rule—Effect 408; 100
PRIVY COUNCIL—Appeal to— When lies P.C. 344 84

PROHIBITION ACT (X of 1937)—Prohibition sub
inspector—Not police officer within s. 25 Evi-
dence Act 524; 120

RATIONING ORDER, 1943 Cl. 4-A—Offence under by
mutt—Liability 611; 147

RIGE MILL I.lCENSlNG ORDER, (1943), Cl Z—Oﬁence

328; 68 |
SILK CONTROI. ORDER—Promulgation—Valid  861; 149



