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TO

THE KING.
SIRE,

FiLuNG successively at Madras, by the selection of your
Majesty’s revered Parent, our late respected Sovereign, the
appointments of Recorder, and Chief Justice, the attention of
the author of the following pages was, from an early period,
called to the law of the Hindus; the elements of which, as
referable to the King’s Courts in India, are now, with all
respect, presented to your Majesty ;—of all law, operating
within your widely extended empire,the constitutional Depo-
sitary, and Guardian.

Accept, then, Sire, the author’s dulious thanks, for your
gracious permission, thus to lay at your Royal feet, this latest
result of his professional labours ;—regarding, as they do, an
important portion of your distant subjects.

Your Majesty’s known goodness of heart, combined with
characteristic judgment, will incline you to takea particular
concern in the laws of a people, remarkable for having, in all
time, looked with a kind of innate reverence to the office, and
person, of a King. To a feeling at once so considerate, and
so benign, the appeal will not have been made in vain, on
behalf of millions upon millions, spread over vast provinces of
the East ;—by natuve a gentle, and historically an interesting
race, gratefully acknowledging your mild vule ; and, in return
for attachment, supplicating only, together with protection,
the preservation to them of their Institutions, (however
superstitiously deduced,)-—subjoect to as little change, as may
be consistent with its stability.



DEDICATION,

Compiled partly with this view, which nothing is likely so
essentially to promote, as the Patronage here solicited, the
Work alluded to (the fruit of that leisure which, after above
twenty years” service in judicature, the author owes to the
Royal Bounty) is now, with all deference, inseribed to your
Majesty, by

SIRE,
Your Majesty’s
Faithful and devoted
Subject and Servant,
THOMAS ANDREW STRANGE.
Barw, January 1, 1830.



PREFACE
TO THE FOURTH EDITION.

Trrs Edition is a re-print, word for word and page for page, of
that which preceded it, with foot-notes indicating the portions
of the text which have been rendered obsolete by Statutory
law, or which have,inany wise, been affected by the Decisions
of the Courts since the work was last revised by its learned
author. A Digesthas also been appended of the more import-
ant reported cases decided by the late Sudder Udalut at
Madrasandthe High Court which superseded it, with extracts
from Mr. Morley’s valuable work on points relating to Hindu
Law arranged alphabetically according to subjects. These
additions, it is hoped, will tend further to utilize a work which
15 constantly in the hands of both Practitioner and Judge
and which authoritatively governs the administration of
Justice in Indian Courts sofar as they are bound by the Hindu

Laxy.,
W. P. WILLIAMS.

Janwary 1864,



PREFACE
TO TIIE SECOND EDITION.

IN preparing the present edition of what was originally called
“ Elements of Hindu Law,” the author has no acknowledg-
ments to malee, in any quarter, for assistance, or suggestion ;
though invitation, and even solicitation, on his part, has not
been wanting ; as, independent of other reference, appears by
the concluding paragraph of the Preface to the first. Inthis
respeet, the author has been careful not to be deficient in his
duty. In a work of the kind, it was imperative.

Conscious how ungrateful is the subject ;—bowing to the
almost universal indifference as to what regards India, further
than as our own direct interests are involved, the author is
not disappointed,—not having been sanguine in his expecta-
tions ;~—and the failure of all encouragement of the sort, in the
progress of such preparation, will have had no other effect,
than that of stimulating his care and diligence, toward attain-
ing his object, in the cultivation of his own resources.

The principal change in the present edition is in the ar-
rangement of the matter ; producing a different succession of
chapters, with a reduction of them from thirteen to twelve.
This has occasioned parts to be written over again, with
considerable alteration ; and these so incorporated and con-
nected with the composition, as it originally stood, that, in
justice to the purchasers and possessors of the former edition,
the author has thought proper to call it entirely in, replacing
it to them with copics of the prosent revised one ; which he
will have spared no pains to render as free from faults of
every kind, as will have been in his power,
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However he may have succeeded,—this much he may con-
fidently say ;—he should have been glad to have found such a
work extant, when he, in 1798, entered upon the administra-
tion of justice to the Natives, at the Presidency of Madras.
The author is aware, that a great and happy advancement has
been since made in the knowledge of Indian law, as of Indian
subjects generally, derived from original sources. To such as
may still be dependant in some degree, for necessary informa-
tion, upon the sort of aid that is here offered, he may never-
theless resort to the old, hackneyed self-congratulation :

——8i quid novisti rectius istis,
Candidus imperti, si non, &e.

Meanwhile; the re-publication may not be altogether ill-
timed ; at a period, when it is expected that every thing
regarding our connexion with India is on the eve of under-
going a national review.

T. A S

Barg, 1st January 1830.



PREFACE
TO THE FIRST EDITION.

THE following work originates in the possession of a mass of
opinions, upon points of Hindu law, delivered by their
Pundits, on references from the Courts, dispersed in the
territories, dependant on the government of Madras, trans-
mitted to the author, at his desire, from time to time, for his
information, by various Company’s judges, through a period
of several years, during which he exercised the judicial office,
under the Royal Charter, at that Presidency ; and, having
been subsequently seen, and commented upon by Mr. Cole-
brooke, and, in some instances, by Mr. Sutherland of Bengal,
as well as by the late Mr. Ellis of Madras, their respective
“ Remarks,” annexed to them, seemed to render them docu-
ments of too great value, not to be turned, in some way or
other, to public account ; more especially, considering how
little was known of Hindu law at the time, in that part of
Indin. At first,and during the author’s continuance in India,
nothing was in contemplation, beyond a selection of the
papers alluded to, under some convenient arrangement. But,
subsequent to his quitting it, and return to Europe, the
possession of leisure, with the desire tobe useful,led gradually
to the idea of a compilation, that might more effectually
facilitate to all, having occasion to become acquainted with it,
a connected knowledge of the law in question, to the extent
of its use in theBritish Courts, established in India, under the
direct authority of the King. Thus, what had been at first,
not the prinecipal only, but the sole intention, namely, to give
publicity to what he so possessed, became in the end a subor-
dinate one, as conuccted with the more extended idea,
subsequently adopted. With this view, he proceeded, at his
earliest convenicnce, to resume for the purpose, his study of
the Institutes of Menu, in the translation-of Sir William
Jones ; that of the two ireatises on Inheritance translated by
Mr.Colebrooke; in addition to which,he was fortunate enough
to obtain in time the more recent tracts on Adoption, pre-
pared, after the manner of Mr, Colebrooke, by his nephevw,
Mr.Sutherland; with acompendium ofthe law of Inheritance,
of some cclebrity, translated by Mr. Wyuch, also of the
Bengal Service. To these were added the work in every
British Hindu jurist’s hand, known familiarly by the name of
Mr, Colebrooke’s Digest; together with the Reports, through

b
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a succession of years, commencing previous to 18035, in the
Sudder Dewanny Adawlut of Bengal.

The sources then of the following pages are, in general,
First, the printed works on Hindu law, accessible to the
English reader ; compared with,—Secondly, the MSS. papers,
of which some account has been given. It will Le the business
of this Preface to enlarge a little upon what has been already
stated ; intermnixing briefly such notices as the subject may
suggest, drawn principally from other MSS. in his possession;
—the chief of thoseexhibiting statementsand opinions, preva-
lent in Southern India, having been left by the late Jamented
Mr.Ellis of Madras,and recently transmitted to the authorby
common friends of his, and of the deceased, at that Presideney.

I. The general body of ceremonial and religious observ-
ances, of moral duties, and of municipal law, constituting,
in its most comprehensive sense, the Dharma Sastra of the
Hindus, and derived, as will be seen, in a suceinetand master-
ly paper on the subject, subjoined to this volume,(V) consists,
1. Of their Smaitts, or text-books, cach in structure, and
most in doctrine, the same with that of Menu ;—attributed to
authors, of whom scarcely anything is known;—in many in-
stances, not even their names, the assumed ones being fieti-
tious. These are each divided into three Cundies, or scetions;
—the dchuraCande, relating to cerevionies; the Viuehar,
the law; and the DPruyaschit, to expiation. With the lirst
and last Cundus of these works, the following one has nothing
to do.—2. Of Glosses and Commenturics on the text-book ;—
and, 3. Of Diyests comprehending either the whole system of
jurisprudence, or relating only to particular titles of law. Of
the latter, the Digest, translated by Mr. Colebrooke, is an in-
stance ; embracing, as it does, only eight, out of the cighteen,
acknowledged standing titles ; and referable principally as it
professes to be, to the subject of Contracts and Suceessious,

1. Of the Tert books, varying in nummber, according to
different authorities, from eighteen to thirty-six, andimore,(2)

(1) Tetber A, post, p. 307,

(2) See Preface to Digest, p. xiii, et seq.  The following list is ac-
cording to Yujnyawaleya.—DMoenu ; Atri ;" Vishuw ; Hareta 3 Yajuya-
waleyn ;3 Ushanas ; Angiras ; Yama ; Apastamba ; Sanverta ; Catya-
yana ; Vrihaspaii ; Parasara ; Vyasa ; Sancha ; and Lichita, (who wore
brothers, and wrote cach a Smriti separately, aud another jointly :
the three being since considered as one work) ; Dacsha ; (Gautama ;
Satatapa ; and Vasishta,  Parasara, whose name appears in the above
list, enumerates also twenty seleet authors ; but, instead of Sanverta,
Vrihaspati, and Vyasa, he gives the names of Casyapa, Bhrigu, and
Prachetas,
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the little that is known, in point of history, will be found in
the successive Prefaces, by Mr. Colebrooke, to his translations
of the Digest, and two treatises on Inheritance ; in the latter
of which, in particular, their respective value is accurately
weighed and ascertained. By Parasara, author of one of these
books, (referring to the Hindu division of the world into four
ages,) are assigned, as appropriate to the Crita Yuga, or first
age, the Institutes of Menu; to the T'rifw, or second, the
ordinances of Gautama; to the Dwapara, or third, Sancha
and Lichita ; and to the Ca li, or fourth, (the present smfulzwe,
as it 1s dcemed) his (Parasara’s) own ordinances. A text-
hook of authority, written for, and known to be applicable to
the present age, could not but be of peculiar value; but, it
having been observed, that these text-books consist each of
three distinct parts, it happens that, in Parasara’s, the second,
or Vyavuhare Cundu (which must have comprised his
legal Institutes,) is entlrely wanting : so that a professed
commentm-y on this Swriti, that will be more particularly
noticed, founds itself, in this respect, upon nothing belonging
exclusively to Parasara, beyond a verse extracted from the
A chara, or first Cunda, purporting merely, “ that the princes
“ of the earth are in this age enjoyed to conform to the
“ dictates of justice.” It is the opinion of the Southern
jurists, and for this they sometimes cite Vrihaspati,(l) that
tewt-books are not of themselves authority ; and that the only
final authority in Hindu law is to be sought, in these later
times, in the conclusions and decisions of the authors of the
several Digests and Commentaries, according to the schools,
to which they respectively belonged ;—that the former are of
importance in the schools, where Taw i is taught : but, abstract-
edly, of little in courts, where itis practised. On this ground,
for 'want of an extended commentary upon them, (the (wloxseq
of Culluca and others being considered as exp]anabmy only of
the text,) the Institutes “of Menu, though the undoubted
foundation of all Hindu law, are looked upon by them as a
worlk to be respected, rather than, in modern times, to be
implicitly followed.

2, 3. Commentaries, and Digesé. These also are numerous :
their number proceeding in part fromn the circumstance, that
every succeeding dynasty in India did, at its commencement,
give out, ag the “rule of its (vovenlmenb a new Commentary
on, or a new Digest of, the ancxent text—books the authority
of whu,h to a certain degree local, may be supposed to have

(1) 2 Dig., 128.
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declined, withthe declining power of the dynasty, under which
they originated. These likewise have been noticed in the
Prefaces, that have been alluded to ; nor is it probable, that
much thatis material can be added to what Mr. Colebroole has
there said of them, whether as regarding their history, or
their merits. To the English student, the Daya Bhaga of
Jimuta Vahana,andthe Mitacshare of Vijnyaneswara, (breat-
tises on Inheritance,) are of peeuliar importance ;—as having
been translated and illustrated by oune, so competent as the
person who undertook, and performed, as he did, that
meritorious labonr ;—the one, the standard of law in
Bengal ; the other, received throughout the whole range, from
Benares, to the southernmost extremity of the peninsula j—-
the doctrine of the latter, as of other works of the same school,
being oftener, than might be imagined, at variance with that
of Bengal. Thelr authority, within their respective limits, is
demonstrated, by their having been so sclected, as the best
guides for our Courts, throughout the British dominions in
India.(1) They arc hence continually veferred to in the follow-
ing work ; a great proportion of which concerns inheritance,
according to the enlarged acceptation of that term among
Hindu jurists. The like observation applies to the translation,
by Mr. Wynch, of the Daya Crama Sangrale, of Srierishna
Tercalancara, a compendium of the same subjeet, noticed
by Mr. Colebrooke as “ good ;”(® and, in an eminent degree,
to those by Mr. Sutherland, of the Datlvec Minicnsa, of
Nanda Pandita, and the Dutlace Chandrica of Devanda
Bhatta,—the standard treatises on the law of adoption ;—of
the former of which, previous to ity translation, much use
had already been made by Mr. Colebrooke, in his notes on
the chapter of the Mitacshuru, applicable to his important
branch of Hindu law.

To these brief notices may with propriety be added a few,
applicable to the same class of works, 10t éransialed, that are,
next to the Milacshara of Vijnyaneswara, of paramount
anthority in the territories dependant on the government of
Madras. These are the Smrits Chandricw, and Meadhavyw,
and the Saraswati Vilasa.

Of the author of the Smriti Chandrice, named Devanda
Bhatta, little, if anything, sceins to be known. The work,
attributed to him, was compiled during the existonce of the
Vidyanagura dominion (an extensive Southern empire, that
flourished during the thirteenth, fourteenth, and fifteenth

(1) Post, Append. to ch. xi, p. 431.-—(. ‘
(2) Preface to the Treatise on the Ilindu law of Inheritance, p. vi.
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centuries of our era); but apparently not under the direct
sanction of the government. It has been considered by Mr.
Colebrooke, to be a work of uncommon excellence, if not
superior,in extent of research,and copiousness of disquisition,
to the Madhavya ; though he would not venture to say, upon
his own opinion, which would prevail, where they might be
found to differ; while Mr. Ellis regarded it as valuable, for
the information it affords, of the constitution of the several
sorts of judicial tribunals, that existed in Southern India, at
the time when it was composed ;(1)—and useful for practi-
cal purposes, as affording precedents for the forms of pro-
cesses, deeds, &c. ;—as well as for the clearness with which
points of law in it are discussed.

With regard to the Madhavys, compiled for the Canarese
dominions, by Vidyaranyaswami, the eminently learned
minister of the founder of Vidyanagare ; who, living in the
fourteenth century, may be considered to have been, as it
were, the law-giver of the last Hindu dynasty ;—of the first
and third Candas of this celebrated work, to which the author
gave the name of his brother Madhava Acharya, the basis is
the text of Parasara, but, as has been already explained,
having, for the second, nothing of that Smriti’s toproceed upon,
it became in fact, though not in name,a general Digest of all

- thelegal authorities, prevalent at the time in this part of India.
However this may detract in some degree frown its effect, as
being bottomed in truth upon no particular text, the general
fame of the author is so great, resting, as it does, not upon
this work alone, but, upon others also, particularly on his
Commentary upon the four Vedas,—that, among his more
intense admirers, he is held to have been an incarnation of
Siva; and the work in question has, at all events, the advant-
age of being later in time than that of the Smariti Chandrice,
upon the basis of which it has been thought by Mr. Cole-
brooke to have been evidently formed.

Somewhere about the twelfth centuryof our era,theprinces
of the Cacatya family, establishing themselves to the north of
the Crishna, built Annumconda, or Orugallee, usually written
Warankul, where they fixed theirseat of government; which,
extending itself by conquest, became the second great empire
to the Southward ; the first having preceded it about four
centuries, while the third was that of Vidyanagara, already
noticed. This second, comprehending, as it does, the territo-

(1) See lotter B. at the end of the volume, p. 313,
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ries now belonging to Hyderabad, the northern Clirears, a
considerable portion of the Carnatic, aund, generally speaking,
the whole of the countries, of which the Tailanga is at present
the spoken language,—the Suraswali Vilusw, a general
Digest, attributed to Prataparudraddva-Maha Raja,one of the
abovementioned prinees, (but probably composed only under
his direction,) becamethestandard law-book of his dominions ;
in which, (says Mr. Ellis,) the influence of its alleged regal
origin, and the introduction of new notions, referable, as has
been thought, to the progress of the Mahomedan invasions,
extending themselves aboutthat timein a sontherly divection,
is very apparent. For the tivst time in India, the will of the
prinee is in it declared paramount to the right of the subject ;
and the claim, on the part of the ruling power, to the absolute
property in the soil, on which the modern revenue system of
that country is founded, is here advanced. It continues to
be a book of some authority to the northward of the Pennar,
where many customns cxist, particularly respecting the tenure
of land, that are derived from it; yet, cven here, within its
proper limits, it is in a great measure supplanted hy that of
the Commentary of Vijnyaneswara, the prevailing authority
in Southern India.

To conclude this brief account of Iindu law-hooks with
some notice of the Digesé, that is in familiar use ;—which,
originating in the suggestion of Sir William Jones, was
compiled by Jagannatha Tercapunchanana, (alearned Pundit,)
and translated from the Sanscrit by Mr. Colebrooke ;—it
consists, like the Roman Digest, of texts, collocted from
worlks of authority, extant in the Sanserit language only,
having the names of their several authors prefixed, together
with an ample commentary by the compiler, founded for
the most part upon former ones. That its arrangement
wags not, on its first appearance, satisfactory to the loarned,
and that the Commentary abounds with {rivolous disquisi-
tions, as well as with the discordant opinions of different
schools, not always sulliciently distinguished, rests upon
the best authority, that of the learned translator; by whom,
its utility, for the purpose for which it was planned, is
well nigh disclaimed.( It is long, therclore, since it was
characterized, not unhappily, as “ the best law-hook for a
“ counsel, and the worst for a judge.” And, as its doctrines,

(1) See Preface by Mr. Colebroole to histranslation of Jaganuat ha's
Digest, p. xi ; and more particularly that to his translation of the two
treatises on anherltemce, P. i
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taken commonly from the Bengal school, and originating
sometimes with the compiler, differ often from the authorities
prevalent in the South of India, it had become matter of
regret with the author of the Prefaces referred to below,
adverting to the frequent use made of it by the Southern
Pundits, on references to them by the Courts, “that they
“should have been thus furnished with the means of adopting,
“in their answers, whatever opinion may happen to be best
“accommodated to any bias they may have contracted ;’
while he could not but deprecate its tendency to supersede, in
the Peninsula, the works of ¢ the much abler authors of the
“ Mitacshara, the Smriti Chandricn, and the Madhavya.”(1
But, in whatever degree Jagannatha's Digest may have fallen
in estimation, as a book to be used with advantage in our
courts, and especially in those to the Southward, it remains a
mine of juridical learning, throwing light upon every question
on which it treats, whatever attention it mmay require in ex-
tracting it. In the course of the present work, proportional
care has been exerted, in comparing passages apparently
contradictory, or incongruous, (well known to exist upon
almost every point of Hindu law,) as well as in drawing from
the whole, after reference to other available information, the
probable practical result ;—to which are usually subjoined
such citations, as seemed the best calculated to promote in-
quiry, if not to remove doubt. Such has been the use made
of the compiler’s part of the work ; while the more frequent
references are to the text ; for the greater part of which, by
all unacquainted with the Sanscrit, resort hitherto can ouly
be had with advantage to this Digest.

Among the reported decisions in the Sudder Dewanny
Adawlut of Bengal, comprising cases of Mahomedan, as well
as of Hindu law, deducting from the latter such as turn upon
particular circumstances, or as proceeded uponequitable prin-
ciples, there are not many that establish any general rule. The
few, however, of this description, being of the highest autho-
rity, are noted and respected accordingly inthe ensuing worlk.

II. With regard to the MS. materials, valuable, as exhibit-
ing the living law, upon subjects of daily occurrence, they
forin, with other documents, an Appendix, consisting chiefly
of “Opinions” of Pundits, with “ Rewmarks” upon them,
distinguished by the letters C., E. and 8.; as denoting respec-
tively the mnames of Mr. Colebrooke, M. Ellis, and Mr.
Sutherland.

(1) Post, Append. to ch. 1V, p. 176.
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To have published these opinions, with the references pre-
ceding them, in the state in which they were communicated,
would havebeen attended with theeflect,not only of extending
this work in point of bullk, but with that also of loading its
pages with much superfluous matter. The references,therefore,
have been divested of their more formal parts, and, in some
instances, the statement of facts has been shortened. With
the opinions,(l) desultory and redundant as they continually
are, beyond what could well be imagined, by any oune not
conversant with the manner of the Hindus, greater liberty has
been taken. Such being the Eastern style, from which the
very oracles of their law are not free, the endeavour has been,
in arranging what they have said, to render them clear, in as
few words as possible, using the utmost care to extract, and
exhibit their meaning. Sometimes scarcely mecting the
question, they more frequently travel beyond it. In the latter
instaneces, retrenchment has been employed ; and, in order to
attain coherence, passages have been oceasionally transposed.
Where irrelevant matter has been retained, it has been for
the sake of some peculiarity conuneccted with it in Hindu
manners, or customs ; and if, in some cases, opinions, palpa-
bly erroneous, have been admitted, it has been with a view to
the corrvections they have received, in the subjoined « Re-
marks.” Thus dealt with, the papers alluded to will scareely
be recognized as the same, by those from whom the commu-
nication was derived ; yet, if compared with the originals, it
will be found, that the substance and effect of them has been
preserved. But, were it otherwise, it would be comparatively
of little conscquence,—the value of the collection, as here
exhibited, consisting principally in the “Remarks”with which
it is_accompanied. For, with regard to the Pundity, consid-
ering the infancy of the judicial establishinent, provided for
the dependencics on the Madras government,at the thime when
the collection was made, the authority, of many cannot be
looked upon as very great.  The most competent (it may be
presumed) were appointed. Duf, in that part of India,
and at the time in question, little, it any encouragement,
having been begun to be given to the cultivation of learn-
ing among the mnatives, the ficld for selection could not
be ample. Allowance is also to be made {or the possibility
of corruption, in particular instances, reimembering always the
declaration of Sir Williamn Jones, “ that he could not, with an

(1)  On the subject of sueh opinions from the Shastrees at Bombay,
there called Vywwvusthas, see L Bombay W, p. 16, note.
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“ gasy conscience, concur in a decision, merely on the written
« opinion of native lawyers, in any case in which they could
“ have the remotest interest in misleading the Court ;" (1)—a
reflection, adverting to the quarter from whence it came, that
has longrendered desirableawork of the kind now attempted;
as calculated, according to its execution, to enable the British
Courts, administering the law in question, to check the pro-
pensity thus imputed to the native lawyer, as well as to
obviate, in other respects, his casual deficiencies.

Of the “Remarks” that have been alluded to, the princi-
pal, in number and value, are Mr. Colebrook’s ;—conveying,
in most instances, not only his strictures on the points refer-
red, and opinions reported, but references also to printed
authorities, in support of his observations, or of the answer
of the Pundit. They were, without any previous personal
acquaintance, solicited, through the medium of a common
friend, at an early period, with a view to individual satisfac-
tion only,—mnot to publication; and, immersed as Mr. Cole-
brooke was at the time, in official duties of the highest im-
portance, they were returned from Calcutta with a readiness,
a frequency, and a liberality, as to the use to be made of them,
that, under circumstances at all alike, cannot often have been
paralleled, and can never have been surpassed. Such comity
casts a lustre about learning, that doubles its merits. For the
value of the service thus rendered,—to every one in the
slightest degree occupied in Hindu jurisprudence, it must be
sufficient to have said that the “ Remarks,” to which it
applies, are Mr. Colebrooke’s.

* Of Mr. Ellis, late of the Madras Civil Service, who kindly
supplied the series next to be noticed, it is necessary to say
more, in proportion as he is less known. Alluded to in terms
of respect, by the author of the History of Mysore,(2) he
never attained the rank of an authority, having died pre-
maturely of poison, administered to him a few years ago,
through mistake, by a native servant. But the offices he
successively held, attaching to him the attendance of the
most intelligent Hindus, through their aid, and his own in-
defatigable industry, he succeeded in rendering himself a con-
siderable master of their learning, and particularly of their
law ; a science, for which he may be said to have had a

(1) See Prefaceto Mr. Colebrooke’s translation to Jagannatha’s Digest, p. vi.
(2) Preface, p. xvi.
[
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natural genius. Accordingly, the opinions in question, re-
garding, as they did, the customs, practices, course, and law
of Southern India, and the judgments in the suits in which
they had been given not having been communieated, it
became convenient to submit them to the examination of Mr.
Ellis, —by consent of all who kknew him, the best acquainted
at the time with the subject, in that part of our Indian posses-
sions. A long intimacy with him rendered such a reference
easy; nor did he disappoint the expectation with which
it was made, though accepted under circumstances of some
disadvantage. His “Remarks” were all penned by him
during an excursion on the river Hoogly, without the benefit
ofbooks; which will account for their being, in few instances,
accompanied, like Mr. Colebroolse’s, with a citation of autho-
rities. .And here it may be noticed, that, where dissent is ex-
pressed by him, it bas regard, not to the corresponding
“Remark” of M. Colebrooke, but to the opinion of the
Pundit, Mr. Ellis never having seen Mr. Colebrooke’s “Re-
marks ;” and that, where the effect of any of Mr. Iillig’s has
been simply that of eoincidence with Mr. Colebrooke, Mr.
Ellig’s has been suppressed, Mr. Colebrooke’s not being con-
sidered as requiring confirmation.

The only remaining observations of the kind, to be speeci-
ally distinguished, are those of Mr. Sutherland of Bengal, the
nephew of Mr. Colebrooke ; a Sanscrit scholar, and an emi-
nent Hindu lawyer; of which the notes and accompaniments
to his translation of the Dublcew Blimanse, aud Dallaca
Chandrice, atford abundant proof. The author bas, in
correspondence, (commenced previously to any personal ac-
quaintance,) experienced from him all his kinsman’s liber-
ality ; while his “ Remarks” annexed to some of the “ Opi-
nions,? show, in conjunction with his published work, that
it is not in that ecstimable quality alone, that he rescmbles
him, but in learning and judgment also; leaving one to
regret in them only, that they are so few.

With all his opportunitics, and much as the author’s ocea-
sions had led him to eultivate them, yet, unacquainted with
the Sanscrit language, in which, (to use the expression of Sir
Williamn Jones,)(1) “ the Hindu laws arve for the most part
“locked up,” great would have been his presumption, in
offering to others, in any form, his idecas on the sulject, had

(1)  Preface to translation of the Digest, p. vi.
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he not first taken the most effectual means in his power, of
bringing them to some practicable test. For this purpose,
unable to reach the fountains,it became him at least, toward
correction and verification, to avail himself of what he con-
ceived to be the safest, and best channels. The work brought
to a close, according to his then existing means, he, in the
summer of 1823, printed a few copies, the greater part of
which he forwarded (interleaved) for examination, to friends
at the several Presidencies of Bengal, Madras, and Bombay ;
with an earnest solicitation for eriticism, and every species of
remarlk, calculated to render it not unworthy its purpose.
This has retarded the publication, without having, in the
degree that was expected, answered the purpose for which
the transmission was made ;—the author having received, in
this long interval, no return from Bengal, and two commu-
nications only from Bombay. But the delay is not to be re-
gretted ; since it has afforded him ample time for revision,
which he hopes has been employed in improvement, from
sources of his own ; while it has not been unproductive, as to
its direct object. To the present Chief Justice of Bengal,(1)
(at the time one of the puisne justices of the Supreme Court at
Madras,) he is, in consequence of the measure that was pur-
sued by him, indebted for some valuable suggestions as to the
arrangement, and some useful remarks on the details of the
work. The late Chief Justice of Madras,(2) in returning the
copy that was placed in his hands, in addition to remarks,
such as might be expected from his high legal character and
station, accompanied it with notes of cases in Hindu lav,
determined in the Court in which he was presiding, since the
time when the author quitted India. And to William Oliver,
Esq., and John Fryer Thomas, Hsq., both of the Madras
Civil Service, and to Charles Norris, and John Pollard Wil-
loughby, Esqrs., of Bombay, all four holding with credit
offices in the judicial department of their respective Presiden-
cies, he is under infinite obligations, for suggestions and cor-
rections ; every one of which, he believes, he may venture to
say, he has adopted.

In a professed compilation, like the present, the author has
been carcful to support every position advanced, by a specific
citation ; and, where this is wanting, the credit of what is
laid down must be understood to rest, not upon any mere

(1) The Honourable Sir Charles Grey.
(2) The Honourable Sir Edmund Stanley.
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judgment of his own, but on the result of the extensive
serutiny, to which, previous to its present publication, it will
have been submitted.

In the course of his communications, it has been suggested
to him, to point out, move in detail than it is thought appears,
what is obsolete ; and how modern practice differs from an-
cient law;—or, at all events, to warn the Student, by a
general note, that the lex non seripta, is, in fact, often follow-
ed, where it is in direct opposition to the lex scripte. The
latter is hereby done ; but, beyond this, to notice the variation
in every instance, as referable to the different provinces of In-
dia, would,in the actual state of our knowledge, and means,be
extremely difficult and perilous. Such discrepancies must,
in general, be left to be investigated, from time to time, in
particular cases, as questions arise in different parts of the
country ; being to be regarded as the result of local custom
and usage, growing up by degrees, extrinsically ; and not to
be necessarily included, in a treatise of general law.

With all the advantagesthat have been thus acknowledged,
confident that a work of the kind cannotbe expected to arrive
at attainable perfection, without the combined aid of many
lights, the author takes his leave for the present,—with the
hope that these may still be afforded him, beyond what he
has already received ;—prompted herein by the same zeal,
in the prosecution of a public object, that first stimulated the
undertaking, and has since maintained in him the persever-
ance, with which it has been so far performed.

BaTta, Ava, 1825,
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INTRODUCGTION
(TO THE THIRD EDITION)
BY

J.D. MAYNE.

WueN Sir Thowmas Strange was writing the Preface to the
Second Edition of his work on Hindu law, he asserted with
a sort of proud regret, that he “had no acknowledgments to
make, in any quarter, for assistance, or suggestion ; though
invitation, and even solicitation on his part. had not been
wanting.” This he aseribed to the ungrateful nature of the
subjeet, and the almost universal indifference as to what re-
garded India. At the same time he maintained, that © the
failure of all encouragement of the sort, in the progress of
such preparation, had no other efleet, than that of stimulat-
ing his care and diligence towards attaining his ohject, in the
cultivation of his own resources.”

Had the author lived to superintend another edition of his
work, he would probably have had the sameacknowledgment to
make,though withfeelingsof gratificationratherthanofregret.
He would have found that little assistance or suguestion was
afforded, because little if any was needed. In fact, Siv Thomas
Strange’s treatise has done more than merely collecting the
authorities upon Hindu law. It has sottled the law. The
references to original law books, still appear at the foot of his
pages, but it is rarcly that any consult them. We rely un-
hesitatingly upon the assiduous accuracy which collected so
many sources of information, and the exquisite judgment
which evolved an orderly system from conflicting opinions.
Fow will scarch for themselves through Menu or the Mitac~
shara, when they can find its substance bronght out in the
masterly English of the Chief Justice of Madras.  Few will
enquiro into the rival views of Swicrislunc or Yo nyavalkye,
when the balance between them has been struck by a singlo
weighty sentence of Sir Thomas Strange. Accordingly it
would be difficult to {ind a sccond law book which at the end
of thirty years could be re-printed verbatim, with any advant-
age to the publie. Yet the present work hardly requires any
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re-editing. Statutory enactments have rendered obsolete
some few portions. Doctrines have been illustrated and am-
plified by recent decisions, but little has been either doubted
or over-ruled. The Indian Courts are still governed as au-
thoritatively by Sir Thomas Strange, as the old Philosophers
were by Plato or Aristotle.

Much of this no doubt is owing to the peculiar character
of Hindu law. Springing as it does from a stereotyped re-
ligion, its nature is essentially unprogressive. Other systems
of jurisprudence have been moulded upon the material wants
of a people, and imperceptibly alter as those wants vanish,
change or increase. Priests and laymen, judges and parlia-
ments, have successively aided in transforming the old feudal
laws of England. New principles have sprung up, and old
principles have been warped to effect objects dircetly opposed
to their original purpose. But little of this sort of transmu-
tation can take place, where law is rooted into an inflexible
religion. A rule may seem inconvenient, but what is incon-
venience compared with infidelity ? A principle may appear
abstractedly unjust, but can it be really so, when it was first
promulgated as a revelation from Heaven, and when its vio-
lation will be punished by the tortures of Hell? Discussion
is silenced by authority, and authority of a mnature which
cannot be over-ruled on appeal.

At present the Judges seem often to feecl a difficully in
acting upon some peculiar principle of Hindu law, from its
avowedly religious origin. I have frequently heard it sug-
gested that such and such a doctrine is not one that can be
cunforced by a merely civil tribunal. It has always seemed to
me that such an idea involves a fallacy. So long as we recog-
nize Hindu law at all, we must recognize the source from
which itis admitted to flow. So long as we recognize the
source, we must recognize everything which is the necessary
and avowed consequence of it. For instance, the laws of Inhe-
ritance and Adoption are based upon the spiritual necessities
of Hindu. Many of the distinetions appear to us puerile
and unjust. The only question for a Judge is, whether,
admitting the axiorn, the disputed proposition follows from
it. The axiom may, in his opinion, be false or trifling, but
he is administering law to those who believe it to be neither.
It is their system, not his. He cannot logically enforce an
axiom when it leads to one result, and throw it aside when it
leads to another, which is equally inevitable. If such an
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idea were once introduced, Hindu law would be exactly what
every Judge chose to allow it to be. Certainty would be done
away with, and a crusade against religion commenced, under
the pressure of the Civil Courts. Whenever the nation begins
to outgrow the system, the only remedies scem to be, cither
to abolish Hindu law altogether, and introduceanother Code,
or to get rid of specific evils by positive enactinent, as was
done in the case of slavery, suttee, and exclusion {rom caste.
In this way we should have certainty as to what was abolish-
ed, and certainty as to what re-placed it.  Ln the other we
should be in doubt as to both.

If, however, Hindu law must be tolerated in the case of
those who believe in the Hindureligion, it certainly seems most
undesirable that it should be forced upon those who dis-
believe in that religion. In this view the receut decision of the
Madras Court of Sudder Udalut, in the great case of Abraham

* Top the information of ¥ Ab!‘:l,ha;lzl,* scems peenliarly unfor-
theroaden, thoviews of the  tunate.  That case decided, that per-
oppositesides ag expressed  sons of Hindu Dblood, who had been
in the Jndian Stutesman of  Christians for generations, who spoke,
the 5th October 1859, are  gp.0450d and lived like Kuropeans,
given in a foot note. . . P

who associated with none but Kast
Indians and Europeans, who rctained not a vestige of their
origin except thelr complexion, would still he bound by
Hindu law.(@ It would of course be disrespectful to appear

. “THE LAW OF NATIVE CIHRISTIANS.

A case of considerable importance has just been deeided in appeal
in the Madras Sudder Udawlut. Lt is the Abrabam case. The facts are
shortly these, so far as they are material for our present object. Two
generations ago, a native Hindu became a convert to the Christian
religion.  He died apparently without any property, leaving two sons
Matthew and Francis. The clder went to fﬁellm'y, where his fortunces
fourishing, he seut to Madras for his younger brother Franeis, then
a boy of tender years. Business inereased, and Matthew from a petty
shopkeeper became the Abknrr{ contractor of Bellary.,  Francis ap-
pears to have assisted his elder brother in his business from the time
that he became capable of taking a share in its conduet.  Into the
shop he was expressly admitted a partner with an interest of one-

[(a) This case was brought in appoal before Tor Majesty’s Privy Couneil on (he
13th of June 1803, whon tho judgment of the Sudder Court wns rovorsed and the
decree of the Cival Court of Bollury restored with cortain modiflentions as to the
mode of accouuts botween the partios, Iler Maojesty’'s Judgos ruled that the tie
that bound an undivided family togothor was dissolved by tha couvorsion of a
member to Christinnily so far ag regarded such moember: that p sonvoert might
romounce the old law with his {former roligion or abido by the old law notwith-
standing his chango of fuith ; that tho lex loer Act X X1 of 1850, did not apply to
parties who had coased to bo Iindus in roligion: and {hat eustons nnd usagos not
enjoined might be as volunturily changed as they were voluntarily adopiod.
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to doubt a ruling, which may be appealed against, and.which
must be assumed to be good law, till it is reversed ; but it
cannot be denied that such a decision is a political misfortune
to those whom it affects. It ties down a large, and most
promising class of the community to a jurisprudence whose
first principles they disbelieve, and which no efforts of their
own can alter. They are to be Hindus by law, because
their great-grandfathers were Hindus by religion. They are
to be bound by laws which inconvenience them, because
those laws depend on tenets which they have abandoned.
Mortua quinetiam jungebat corpora vivis.

third, on the occasion of a third party being taken into partnership.
Several bouds appeared to have been jointly executed by the brothers
for large sums: and as Matthew became infirm, Francis gradually
took more and more upon himself the management of all the affairs,
until at last Matthew died, leaving a widow and two sons, Charles
and Daniel. Charles had at that period proceeded to England, with
a view to his being brought up to the Bar, prosecuted his studies at
Cambridge where he entered as an under-graduate, and was main-
tained by funds provided by his uncle Francis from Bellary. After
the death of Matthew, Francis appears to have continued in the man-
agement of the business without any perceptible alteration, until the
commencement of the wnhappy family disputes, which gave rise to
the litigation that has just terminated in the sudder. The conten-
tion between the partics turned upon the law under which they
were to be governed. 'Ihe plaintiffs, Charles Abraham, his mother
and brother, claimed the entire property, valued at three lakhs of
Rupees, on the ground that by the conversion of the grandfather,
the fashion in which the family lived as leading members of the East
Indian community at Bellary, as well as by the facts of the case,
Francis baving all along been regarded as a mere servant and paid a
salary as such ; the dispute must be decided according to English
law, and that thercfore the Plaintiffs where entitled to the entirety.
The Defendant contended that the Hindu law must govern the
case ; that be and his brother were undivided members of a Hindu
f:unify, and that lie was entitled to a moiety of the property ; though
he insisted, with some degree of inconsistency, that as to the Ab-
karry contract, he was entitled to the whole proceeds from the date
of his brother’s death, on the plea that it had been continued to him
from yecar to year solely on account of his personal qualifications.
This however was abandoned by his Counsel, who admitted that if
the Hindu law was to prevail at all, it must govern the whole case ;
and that althongh Francis Abraham’s fitness for the duties might
have operated largely with the authorities in bestowing on him the
annual contract for the Abkarry, yet that the family funds must have
been employed in it, and that the profits must therefore fall into and
form portion of the undivided family property.
* * * * *
# * # * *

1t is certain that when a native becomes a convert to Christianity,

he necessarily discharges himself from a considerable portion of the
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Like Mezentius of old, this judgment links the living to the
dead, the old world to the new, the progressive Christian to
the stationary Hindu, the growing law to the fossil religion.

It may, however, be said that native Christians are only to
be bound by such parts of Hindua law as are applieable to
them. But this wonld merely be asubstitution of uncertain-
ty for absardity. Who is to settle what parts of the lTaw are
applicable ? The Hindu rules of inheritance are sensible

Hindu law.  All that, for instance, which relates Lo ceremonial oh-
servances ; and lindu socicty is so intimately bound up with and
based upon its religions observances, religion so enters into its law
at almost every point, that it may at, the first blush scem ditlicult to
reconcile a partial abandonment of that law with a clinging to
another portion of it.  Bub if we suppose the case ol o whole native
family becoming converts to Christinnity at one and the same time,
it will be found that there is nothing unveasonable in the hy poiliesis,
that while they cease (o observe all that portion of the Hindu law
which is incompatible with (hristianity, they may nevertheless con-
tinue to observe other parvts which are perfectly compatible with
thelr new state. Such for instance is their continuing to reside
together as an widivided family, having all their goods in common,
and throwing their several carnings into o joint common funcd.
Certainly thelr mere conversion to Christianity would present no
obstacle to such a state of things; and it scems therefore, that the
inquiry in sueh a case must hinge upon the customs observed by the
class of which the individuals are memboers, It cach separate family
or separate mewmbaors of o family were permittaed to observe o law for
thomselves, it might lead 1o great trickery and contfusion @ a thind
party fancying he was dealing with an individual, might find himself
afterwards held responsible by undisclosed members of an undivided
family 5 and aecordingly there are many decided cases in which it is
1aid down that the custom of the class must give the eanon of law
in such cases.  Accordingly many witnesses were examined on hehalf
of the Defendant from among the native CGhristian communitios of
various districts in this Presidency ; and the testimony in support of
native families who had become Christians, continuing Lo live ax an
undivided Hindu family, was abundant. Ruspuut.n,hlu persons who
had themselves known division taking place in their own family ;
Moonsiffs and Ameens who had tried causes in which sueh events
had come under their observation, deposcd to the prevalence of the
practice ; and certainly we can see nothing to mifimt,n against the
probability or reasonableness of such o proposition.  On the whole
then, the important point decided in this ease, as it coneerns the
community, is that which determines, that i native hy hecoming o
convert to Christianity does not necessavily fall under the Bnglish
law ; but that there being no lew foci applicable 1o people in such eir-
cumstances, there is nothing to prevent them eontinning to abide b
such parts of the Hindu law as arenot necessarily inconsistent with
the profession of Christianity.”
e * * *
* * * * *
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enough, but rest on an essentially religious basis. The next
heir is ascertained by enquiring who would be entitled to
offer the funeral cake at the ceremonies in honor of the de-
ceased. Churistians have no such ceremonies, and no funeral
cake. Can this test fyrnish a principal of decision in their
case. Again, adoption is an act not involving in itself any
religious aspect, but essentially religious under Hindu law.
A son is adopted to save his father’s soul from Put, and the
person to be selected must be chosen according to his fitness
for this purpose. Can a Christian be allowed to adopt, and
if so, according to whatrules ? The principles of Hindulaw
cannot apply to him, and what other principles are to be sub-
stituted ¢ If it is a misfortune to be bound by a system of
jurisprudence in which men cannot believe, it is a still
greater misfortune to be bound by fragments of such a sys-
tem, which no one can define.

There are no doubt very grave difficulties on every side
of the question, and probably the best way to cut the knot
would be by specific legislation. This is the opinion of Sir
Charles Trevelyan, the present Governor of Madras. In his
evidence before the House of Commons in 1853, he proposes
that there should be framed, “ a complete body of Civil law
for the East Indians, the Armenians, Foreign Europeans,and
those who have at present no Civil law ; and that this body
of law so framed should be the foundation of a Civil law for
thewhole of India,and should apply toall other classesin com-
mon with those abovementioned, éxcept on points connected
with the-religious system of the Mahomedans and Hindus.”

I foar that the manufacture of an entire Code of Civil
law which shonld govern every relation of social life, is too
gigantic a process to have any chance of being effected. But
there scems to be no difficulty in introducing an entire body
of law, as for example that of England, and then modifying
it in particular points, as for instance the principle of primo-
gepiture. The foudal doctrines of real property, the distinc-
tion between deeds and simple contracts, and so forth. This is
the course which has actually been adopted in Australia.

It is important to notice some legislative enactments
whieh have altered the law as it existed when Sir Thomas
Strange wrote.

™~ L—The whole of Chapter V on Slavery, has long since
ceased to have any but an antiquarian interest. Act V of
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1843 declares that no rights arising out of an alleged pro-
perty in the person or scrvices of another as a slave shall be
enforced by a Civil or Criminal Court or Magistrate within
the territories of the East India Company. By the other
Sections of the Act, slaves and freemen are placed in the
same position as to property and rights.

IT.—The doctrine that a Hindu widow cannot re-marry
has now been done away with by Act XV of 185¢. Sccetion 1
provides, that “no marriage contracted between Hindoos
shall be invalid, and the issue of no such marriage shall be
illegitimate, by reason of the woman having been previously
married or betrothed to amother person who was dead at
the time of such marriage, any custom and any interpreta-
tion of Hindu Law to the contrary notwithstanding.”  Sce-
tion 2 annuls upon re-marriage,.“all rights and interests
which any widow may have in her deceased husband’s pro-
perty by way of maintenance, or by way of inheritance to
her husband or to bis lineal suceessors, or by virtue of any
will or testamentary disposition conferring upon her, with-
out express permission to re-maxrry, only a limited iuterest
in such property, with no power of alicnating the same.”
By Section 4, “ Nothing in this Act shall be construed to
render any widow, who at the time of the death of any per-
son leaving any property, is a childless widow, capable of
inheriting the whole or any share of such property, if
before the passing of this Act she would have heen inea-
pable of inheriting the same Dby rcason of her being a
childless widow.” “Kxcept as in the preceding scctions is
provided, a widow shall not by reason of her re-marriage,
forfeit any property, or any right to which she would other-
wise be entitled ; and every widow who has re-married shall
have the same rights of inheritance as she would have had,
had such marriage been her first marriage.” (Scetion 5.)

ITII.—Suttee is forbidden by Reg. I of 1830, § 4, Cl. 2, and
§ 5, which provide, that “all persons convicted of aiding
and abetting in the sacrifice of a Hindu widow, by burning
or burying her alive, whether the sacrifice be voluntary or
not, shall be deemed guilty of culpable homicide, and shall
be liable to punishment by fine, or by imprisonment, or by
both ; nor shall it be held to be any plea of justifiention that
he or she was desired by tho person sacrificed to assist in put-
ting her to death.” Whero violence or compulsion is used,
or where the death takes place under the influence of intoxi-
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cation, stupefaction, or other cause impeding the exercise of
free will, the guilty party may be condemned to death.

IV.—The Hindu law, as we have remarked, was in its very
essence founded upon the Hindu religion. Hence it followed,
that an abandonment of the religion, or the loss of its privi-
leges by becoming an out-caste, deprived the offender of all
the benefits which he would obtain by means of it. Now,
however,itis declared by Aet XXT of 1850 that “ so much of
any law or usage now in force, within the territories subject
to the East India Company, as inflicts on any person forfei-
ture of rights or property, or may be held in any way to
impair or affect any right of inheritance, by reason of his or
her renouncing, or having been excluded from the communion
of any religion, or being deprived of caste, shall cease to be
enforced as laid in the Courts of the Hast India Company,
and in the Courts established by Royal Charter within the
said territories.” Henece itis quite plain that where a parti-
cular Act entails degradation from caste, that degradation is
not in itself a ground of disinheritance. Sometimes, however,
it happens that a particular act, which would justify exclusion
of caste, is also considered so heinous as to be a ground of
disability to inherit even independently of the exclusion.
Such a case would not be relieved by the Act just cited. An
instance of this occurred in S. A. S. No. 40 of 1858, decided
by the Madras Court of Sudder Udalut. There a party sued
for a share of his inheritance. He was met by the objection
thathehadbeen previously convicted of attempting todefraud
his brother of part of the property, and of a burglary com-
mitted in pursuance of that attempt. It was held that this
crime was in itself a bar to inheritance under Hindu law,
quite independently of any exclusion from caste consequent
thereon, and the objection to his suit was upheld.

V.—Chapter XI contains a long discussion upon the tes-
tamentary power of Hindoos, in the course of which Sir
Thomas Strange doubts the propriety of even granting pro-
bate to wills by such parties. Act XX of 1841,(¢) however,
distinetly recognizes wills by Hindoos, Mahomedans, and
other persons not usually designated by the term British sub-
jeets, and enacts, (Section 9) that no certificate in respect of
the properties of such persons shall be valid, if made aftera
probate or letters of administration granted in respect of the

[(e) This Act is re}:ealed by Sec. i of Act XXVII of 1860 ; but the rea-
soning inthe text still applies—Vide Secs. xii and xvii of the repealing Act.]

e
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same, provided assets belonging to the deceased where at the
time of his death within the local jurisdiction of the Court
granting the probate or letters of administration.” Section
14 provides, that «all probates and letters of administration
granted by any of Her Majesty’s Courts in cases in which
any assets belonging to deceased persons were at the time of
their deaths, within the local jurisdiction of the Court grant-
ing the probate or letters of administration shall have the
effect of probate or letters of administration granted in re-
spect of the property of British subjects, but for the purpose
of the recovery of debts only, and the security of debtors
paying the same.” Accordingly where a testator died, leav-
ing property within the limits of the Supreme Court at
Madras, and made a will, of which probate was granted, it was
held that the executor could not sell property in Conjeveram
outside the limits. The Sudder Court ruled that, the probate
in question vested the executor with no right to act beyond
the jurisdietion of the Supreme Court,further than that
under the provisions of 8. 14, Act XX of 1841 it empowered
him to recover debts. (Mad. Dec., p. 193 of 1853.)

JOHN D. MAYNE,
SurrEME CoURT, MADRAS, Oclober 1859.
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HINDU LAW;

PRINCIPALLY WITH REFERENCE TO SUCH PORTIONS
OF IT AS CONCERN THE ADMINISTRATION OF
JUSTICE, IN THE KING'S COURTS, IN INDIA.

ADDENDA.

ACCORDING to an intention expressed, and a pledge given(l)
relative to a work entitled “Considerations on the Hindu
“ Law, as it is current in Bengal,” by the Honourable Sir
Francis Workman Macnaghten, Knight, &ec., it has been
carefully examined ; and, the result of that examination is
now to be added. In adopting this method for the purpose,
I have to repeat my regret, at not having received a copy
of Sir F. W. Macnaghten’s work in time, to have incorporated
in my own, the doctrines it contains. Itis an extremely
valuable one, to any one engaged in the study, or adminis~
tration of the Hindu law. The author was himself admin-
istering it, when he compiled the work in question ; being,
at the time, one of the Judges of the Supreme Court at
Bengal ; for which reason, it is much that he could find the
requisite leisure ; and though, on this account, it is not ar-
ranged as he could have wished, it is full of important mate-
rials ; introduced, and commented upon, in most instances,
with observations, deserving the greatest attention, wherever
the same points shall come to be discussed. It is the more
valuable, that, so far as the author of “Hindu law” knows,
such of them as are derived from the records and proceedings
of the Supreme Court at Bengal, are nowhere else accessible
in print, The author last alluded to, now proceeds to make
his use of it in this way ; supplying, in some instances, the
deficiencies,—in others,correcting—and, in others,confirming
the doctrines of his own work, in the shape of “ additions.” In
so doing, he is ready to confess, that they will stamp a value
upon it, which it does not otherwise possess.

(1) See Hindu Law, Preface to Opinions of Pundits, &c., p. viii.
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HINDU LAW, &c., Vou. I.

I

Pref. to 1st Edit., p. xi.— The Institutes of Menuw,” &c.

One of the Pundits of the Supreme Court of Bengal, justi-
fying, to Sir Francis Macnaghten, one of the Judges, in a
written paper,an opinion he had delivered, on a casc referred
to him,—said, “ Decisions are not formed solely by the texts
“ of Menu ; because, without the assistance of commentators,
“ his true meaning is not evident,” &e.—Considerations on,
&ec., p. 162.

I
The same, p. xv.—“In the course of the present work,” &c.

“To those who have made the Hindu law any part of
« their study, it cannot appear strange that it is so unsettled
“and contradictory. Many of the opposing writers are, in
“ point of eredit, equal to each other; and, in regardlessness
“ of consistency, texts are adopted by cach for the purpose
« of sustaining his own particular doctrine. The obsolete,
«is confounded with the acknowledged, law. The context
“is often omitted, and passages which ought to berelatively
“ considered, are quoted as ifthey wereabsolute and independ-
“ ent in themsclves. We cannot therefore wonder that so
“little satisfaction is to be obtained from authority ;—nor
“ can we but lament that some ceffort has not long since been
“ made, to distinguish and separate those which are, from
“those which are mot, rules of action.—Considerations
on, &c., p. 137.

IIL

Introduction, p. lxv.— And, while such shall continue to be
our policy,” &c.

“T am far indeed from desiring to disturb any fixed prin-
“ciples, and much farther from wishing to introduce any
“notions of my own in their place ; but the unsettled state of
“ Hindu law is universally complained of; and I have persuad-
“ed myself that an attempt to produce order out of the exist-
“ing confusion, cannot but bo in some measure useful.” To
which may be added the reflections of the author, on some
quotations by him from the Digest, which he says he gives,



ADDENDA. xxxXix

“not for the purpose of instruction in anything, except the
“ uselessness of endeavouring to extract certainty from the
“ books of Hindw law. Those (he continues) whose duty it
“is to administer justice to the Hindoos, may nevertheless
“read over their law books with some advantage ; for, by a
“ perusal of them, such persons cannot but learn the necessity
“ of caution, and the dangers which beset them, when the
“ may suppose they are standing upon fixed and established
« principles.”—Considerations on, &ec., pp. 106, 112.

IvV.

Hindu Law.—Cap. I, p. 9.—¢ Whereas, in the Bengal
Provinces,” &ec.

“ T must not omit to mention that there are several texts
“which put moveable and immoveable ancestorial property
“upon the same footing; but the number and weight of
“ authorities are on the other side.”—Considerations, &e.,
p-251. It is desirable that the extent to which a Hindwu in
“his lifetime, may give, or make an uvnequal distribution of,
“ his property, should be ascertained. I think it clear that
“he has a right to dispose of his self-acquired property,
« whether moveable or immoveabdle, according to his own plea~
« sure—and that he has the same right as to ancestorial move-
« able property. With respect to ancestorial immoveable pro-
« perty, there seems to be much doubt. The gift of it all to
“ one son is certainly not authorized by any of the books upon
« Hindu law. Unequal distribution may, nevertheless, be
“allowed—but we can hardly accede to the principle, with-
“ out knowing the limits by which it is to be bounded. As.
« they have been defined by those who insist upon the right,
“ it must be admitted that discretion will become in a great
“ measure at least, if not entirely, a substitute for the law.”
~—Id., p. 242. Speaking of a Hindoo’s right to dispose of his
own self-acquired property, according to his pleasure, as
also ancestorial moveable property, “ both rights indeed, (says
“ the author) seem, in their exercise, to be accompanied by
“moral restrictions.”—Id., p. 246. “It will be seen that
« decisions and opinions have turned upon this single point
“——that °factum valet’ has overcome the law.”—Id., p. 247.
Speaking again of the right to dispose of ancestorial immove-
able property, at his own discretion, the same author says,
“The question, at preseunt, is greatly perplexed, and I wish it
“wrere as easy, as it certainly is desirable, to extricate it from
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« difficulties. I cannot conceive how this is to be eflected,
“ with anything in the resemblance of consistency, but by
“ recurring to the principle which governed the earlier deci-
« gions of the Sudder Dewunnee Udawlut—and, admitting on
“ unequal distribution of such property, to be Ammoral and
“ gimful, as it relates to the distributor; holding, neverthe-
« Jess, that his act shall be valid and binding, as it may affect
«other parties.”—Id., p. 293. “ I now return to the question
“of a Hindoo’s right to dispose of his ancestorial property
“ by will, or by gift. In all views of it, we shall discover’
« difficulties, and I do not, as I before observed, sec any mode
“ by which we can be extricated from them, but by adhering
« to the rule which has already been acted on, and declaring
“that a gift of even the entive ancestorial vmmoveable pro-
« perty to onc son, in exclusion of the rest, is sinjul; bub
“ nevertheless valid if made.”—Id.,, p. 297,
V.
Cap. I, p. 1L.—Z%e principle of juctum valet,” &e.

“In the books we seldom find a distinetion between acts
« which are sinful merely, and acts which are void in them-
“ sclves, clearly expressed. There is a general prohibition
“as to all, and the expounders are to diseriminate bebween
“ those which ought to be binding in morals, and those which
“are binding in law.”—Considerations on, &ec., p. 300,
« The maxim ‘quod fieri non debet, sed foctiwm ealet, is of
“general, if not universal application in the Hindu law ;—
“and depredation upon property must necessarily he prompt-
“ed by a recognition of the 1r;rim:iple ; for tho embezzler is
“free from restraint, and the receiver protected against
“retribution.”-—Id., p. 33.

VI
Cap. L, p. 13.—% Property acquirved by a single
man,” &e.
f"It‘ is dosira.blp that the extent to which a Hindoo, in his
“ lifetime, may give, or make an unequal distribution of his
“ property, should be ascertained. Ithink it clear that he has
“aright to dispose of his self-acquired property, whether
“movenble or immoveable, according to his own pleasure ;
“and that he has the same right as to ancestorial moveable
“ property.”—Considerations on, &e., p. 242. With rospect
to ancestorial immouvewdle property, &e.~~vide supra, No. 1V.
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VIL
Cap. IV, p. 72.—« The general principle,” &e.

“1n the Brahmin, Khetiry and Boice castes, a child, whom
“ it would have been incest to beget, cannot be adopted. The
“son of a sister, or of a daughter,therefore,cannot be adopted,
“ by a Brahmin, Khettry, or Boice. The son of a wife’s
“sister may be adopted, because the marriage of one man to
“several sisters is permitted. The adoption of a brother’s
“son is recommended, in preference to the son of any other.
“This, however, if the old law by which a Hindoo was
“required to raise up a son by his deceased brother’s widow,
“be considered, will not be found inconsistent with the
“ general rule.”—Considerations on, &c., p. 149. “ The son
“of a sister, or of a daughter, may be adopted by a Soodra.
“ As to the three superior classes, the rule is, that they can-
“not adopt a son whom it would be incest to have begotten;
“and conversely, that they may adopt a son if without incest
“they could have begotten him.”—1Id., p. 150.

VIIT.

Cap. IV, p. 72.— dnd the exclusion seems to hold,” &ec.
“To the same cffect.”—Considerations on, &e., p. 171.

IX.

Cap. IV, p. 72— And the sister’s son,” &e.

“ The next case I shall mention, is one to which I have
“ before alluded—one, in which the adoption by a Brahmin,
« of his sisler’s son, was declared valid. This decision, was
“ quanifestly wrong—and opposed to allauthority, except the
« depositions of some Pundits, who, by their testimony upon
“ onth, led the Court into crror. If this decrce is to be
“ rojected as law, it ought at least to be retained as & lesson;
« for it inculeates the danger we incur, by abandoning our-
“ gelves to the guidance of Pundits; if we wish to do justice
“ bhetween contending parties.””—Considerations on, &e., p. 166.

X.

Cap. IV, p. 78.—« That if among several brothers,” Sc.

«TTpon this particnlar point, the sum of all I have been
“able to collect out of books, or from living authorities, is,

¥
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“ that in the three superior classes, il there be brofhers of
“ the whole blood, a son of one of them, will, for weligions
“ purposes, be the son of «ll ; and that, while this son exists,
«the childless brothers by the same father aid mother, need
« not adopt one for the performance of siered »ifes. Bul that,
“in a secular point of view, a male c¢hild is not considered
« as the son of lis father’s brethren—and that to take the
« heritage as @ son of his uncle, he must bo adopted 5 that,
« gpiritually considered, he confers benelits as a son, upon
« his uneles ; that, temporally considered, he does not, as a
« gon, derive any benelits from them-—-and that the som of a
« brother is recommended, in preference to all others, for
« adoption.”—Considerations on, &e., p. 123.

XT.

Cap. IV, p. 75— Ie¢ cannot Nhave {wo adoplive anes” L.
I > 1

“From what has been alveady said, T eonclude that two
“men could not, at any time, have adopted the same son.
Considerations on, &e., p. 136,

XIL
Cap. IV, p. 76.—“ They are directory only” e

“ The gift of an only son in adoplion is absoluiely prohibit-
“ ed—an only son cannot be given or received iu adoption.
“The gift of an only son is considered to be an inexpiable
“piaele. It is indeed said, that an only son andy be so gleen
“—but it might be said in the same sense, that a man vy
“ perpetrate any wickedness if he be content to foreeo all
“hopes of salvation, and be condemmned to cverlasting
“ punishment.”—Considerations on, &e., p. 147,

XIII1.
Cap. IV, p. 77— In fuvour of the tenderest age,” &e.

“Those who are against an extension of theage from five
“to eight years, appear to have some reason on their side.
“They say that a child cannot be taken at too carly a period
“of life, into adoption. That he may be so taken at the
“moment of his birth. That as he is to make one of his
“adopting father’s family, he ought to enter it with a mind
“ completely unoccupied, and rcady to receive all the
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“ notions, impressions, and peculiar sentiments,ofibat family
“of which he has become a member. That he ought not to
“eontinue with his natural family until his affections are
“fixed, and cannot be transferred to the family adopting
“him. This is all true, but we must recollect that adoption
“is a voluntary act, and that it is in the option of the
“adopter to take, or not to take, a son under such disadvant-
“ages.”’—Considerations on, &c., p. 145.

XIV.

Cap. IV, p. 80.— No adoption of one who is murried,” &e.

“ A Hindoo cannot be adopted after his marriage. This
“rule applies generally to all the classes.”—Considerations
DL g y
on, &ec., p. 141.

XV.
Cap. 1V, p. 81.—“ Be this as it may,” &e.

“ Soodee Sing left widows, and, as their attorney, Kullean
« Sing instituted this suit. Soodee Sing, a short time before
« his death made a verbal declaration, inthe presence of seve-
“ ral persons, that ke adopted the defendant Bholee Sing, but
“ no religious ceremony was observed on the occasion. After
« the death of Soodee Sing, Bholee Sing performed the obse-
“quies, and was acknowledged as the heir, and a turban was
« Hound round his head by direction of the eldest widow, in
“ token of his succession. Upon these facts being establish-
“ ¢d, Bholee Sing had judgment in the Zillah Court of
« Tirhoot. In the provincial Court of Patna, this judgment
“ywas afirmed. There was then an appeal to the Sudder
« Dewannee Udawlut, where it was insisted that sufficient
“« forms to constitule adoption had not been observed. The
« Pundits declared that the adoption was valid. The
“ above, it is true, was a critrima adoption ; but no religious
« ceremonies were observed—and the parties adopting and
“adopted ought to have previously bathed according to tlie
“gtrictuess of law.”—Considerations on, &c., pp. 126-128.

XVI.
Cap. IV, p. 85— Cuse of the Rajah of Noblkissen,” &c.
See Considerations on, &e., pp. 228, 230, 356.
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XVIL
Cap. IV, p. 86.— Iis ¢fject 5, &e.

“«The son, who is taken for adoption, becomes an alien
¢ from his own naturalfamily. e foregoes every benefit to
¢« which he was entitled by his birth. Ie dissolves every Lie
«by which nature had bound him to his kindred. Ile is
<yrenounced by his own father, when he is made the son
“of another. In his paternal house, every relation, civil,
«“gocial, and sacred, is gone—and although contingencies
«might have put him in possession of ten times the wealth
« which he could have hoped for from his transfer, his adop-
“tion will operate as a forfeiture. These arc great sacri-
« fices,and madeforthe adopter’s advantage— who is relieved
“ from the reproach of orbation,—who gains respectability
¢ among his neighbours—allthe comfort that could have been
< expected from a son of his own in this world—and the
« means of attaining future bliss after death. In this view
< of the case, I cannot but think that the boy who is taken
« for adoption ought to be considered as a purchaser ; and,
“in the case of Gopeemohun Deb v. Rajch Rajerishaie, he
“ seems to have been looked upon in that light by the Court.
“ For an issue was directed to try the exccution of an instru-
<« ment, by which Rajal Nobkissen was alleged to have made
“a settlement upon the boy whom he was about to adopt—
“ and the issue might have been nugatory, if it had not been
« preliminarily determined, that a gift in adoption was a goud
“and valuable consideration, or at least a congideration sufli-
«cient for the support of a promise.”—Considerations on,
&e., p. 229.

XVIIIL

Cap. IV, p. 87.— Lineally and Colluterully,” &ec.

“ There are various and contradictory opinions econcerning
“ the rights of an adopted son (Dattaca). Somo say that ho
«is heir generally to the kinsmen of his adopting fatlicr, and
« others that he is heir to the adopting fuller, but not (o his
“ kinsmen.”—Considerations on, &e., p. 128, et seq.

XIX.
Cap. 1V, p. 87.— Subject to the existence of « son born,” &e.

) “ If a son be adopted, and the adopting father aftorwards
‘have asonof his body ; the adopted son shall talke vwe-third



ADDENDA. xly

“of his (the adopting father’s) estate ; and the begotten son
 two-thirds.  This is the proportion, in which I am satisfied,
“they are cntitled to share. The rule, as I believe it to be,
“1is, that the begotten son or sons, shall take one share more
¢ than the son by adoption—or rather, that the begotten son,
“or sons, shall take two shares, and the adopted son one
“ghare. Thus, if one son be begotten after the adoption, he
“ghall take two shares, and the adopted son one share, of the
“eostate. If two sons be begotten after the adoption, the
“ whole estate shall be divided into five parts, of which the
“adopted son shall take ong, and the begotten sons two each.
« If three sons be begotten after adoption, the estate shall be
¢ divided into seven parts, of which the adopted son shall
“talke one, and each of the begotten sons two. This rule will
“apply, whatever number of sons may be begotten by a man,
“ after he shall have taken one in adoption. I have had
“much trouble in endeavouring to ascertain the law upon
¢ this point, and the above rule is the result of my researches.”
—Conpsiderations on, &c., p. 150. “Ishall here notice the
“ proceedings which took place upon Rajal Noblissen’s death,
“ he having adopted, and afterwards having begotten, a son.
« There was not a formal decision—Dbut the opinion of the
« Court was well known to have been, indeed it was declared
“ 40 be, that a man who had adopted a son, was not at liberty,
“ by his will, to cut off the adopted son from that proportion
“of the estate, to which, in virtue of his adoption, he was
“ entitled by the Hindu law. Inever heard that an adoption
“imposed the necessity of practising economy upon the
« adopting father—or that it wwas to prevent him in his ex-
« penditure, from exceeding his income—or that it was to
« interfore with the exercise of his own pleasure, in the use,
“or in the abuse of his property. In these respects, I have
“never heard it surmised that a man was to be a less free
“ agent, after, than before, he had adopted a son—but when
“he comes to a division of his fortune among his family ;
« ywhether by will, or by distribution in his lifetime, I very
« much doubt his power of lessening the share, to which his
« adopted son is entitled by law. 1 ineline to think that the
« son by adoption has rights as a purchaser, and that they
« cannot be defcated by his adopting father.(1)  Admitting
< that a father may make an uncqual distribution among his
“ own begotten children, it does not follow that he can dimnin-
« isly the proportion of an adopted son. Their claims stand

(1 Supr. pp. xiii—xvil
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“upon ditterent grounds. If the begotten son has rights,
“they ave confined to ancestoriul property. 1 the adopted
“ son has rights, they are extended to the property that has
« heen self-acquired.—Id., p. 228.  “The son who is taken
« for adoption,” &e.~—vide supra, No. XVIL
XX.
Cap. IV, p. 88— A criterion of title,” &e.

« It will appear, that this distinction, by which all differ-
“ ences between the holy saints are to be reconciled, is now
“Jaid aside. We eannot indeed *coneeive, how it ever could
“have been more than theoretic; or that in practice it could
“have furnished a criterion, by which the claims of compe-
“ titors could have been rationally decided.”—Considerations
on, &e., pp. 121-162.

XXI.
Cap. VIIL, p. 161.— The manner of doing this is
diseretionary,” &e.

In Bengal the course is by reference to the Master, upon
which the author of Considerations, &e., says, “ It is thus
“ gvident that a maintenance, if not voluntarily yielded, may
“be enforced by law,—and I conceive it will follow, that
“ widows having a right to maintenance, may vestrain the
« representatives of their husbands from wasting, or making
“ away with, their cstates—or at least compel the possessors
“under such circumstances, to give sccurity for the due
“ payment of a suitable maintenance.—Considerations on,
&e., p. 62.

XXII.
Cap. IX, p. 184.—* Preferences, as well as erclisions,
requiring to be justified by circumistunces,” &e.

As in the case on the will of Durpnarain Surnono, in
Bengal ; where the testator, posgessed of a very large property,
self-acquired, had expressed himself, as follows (= As my
“eldest son Sree Radhamohun Baboo, and third son Sree
« Kishnamohun Baboo, have discarded their gooroo (spiritual
« teacher,) and drink spirituous liguors, and have threatened
« to murder me, I have discarded them, and debar them from
“ performing the ceremonies of burning my body, aud
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“ Sraddha.”—Considerations on, &ec., p. 249. Upon which
the author says, “ There cannot indeed, be a doubt, upon any
“ pricciple ever contended for, but that the person who was
“ testator in this case,had a right, by partition in Lis lifetime,
“to make the allotment of his property, which he made of it
“ by will.”—1Id., 348.

XXIIT.

Cap. IX, p. 194—“ 4 division, living the mother,” &e.

It appears that, by the law, as prevalent in Bengal, the
widow, where there are sons,shares on a partition, though she
cannot call for one. DBut it is out of the patrimonial wealth,
and its increase, that she is entitled, not out of what may
have been subsequently aequired ; and this, upon partition
among her own sons, and their descendants only ; being enti-
tled to no more than maintenance, where it is made among
the sons of her husband by another wife.—Considerations on,
&e., pp. 45, 54 and 57. And whether she takes in right of
her husband, on default of male issue, or on partition among
her sons, it is settled there, that she takes only an interest for
life; and this, whether the property consistin land, or move-
ables.—1Id., pp. 32, 34, 39, 42, 45, 73, 93.

: XXIV
Cap. IX, p. 198.—« Idols,” &e.

See several cases, in which bequests to superstitious uses,
and in support of idols, have been sustained by the Supreme
Court of Bengal.—Considerations on, &c., pp. 323, 344, 855,
and particularly pp. 371 to 376, in which by the will of
Rasbcharry Surmono, a Bengal Hindu, out of an estate
amounting to 335,501 rupees, the Court ordered the sum of
226,250 rupecs, or upwards of two-thirds of the whole, to be
applied to religious purposes, as the testator had dirvected by
his will ; including the sum of sicea rupees 43,750, for the
purpose of paying therewith the expenses to be incurred, in
feeding 100,000 Brahmins, pursuant to the same.

XXV.
Cap. IX, p. 215.—“ The law presumes joint tenancy,” &e.

“The state of every Hindu family, is that of a union in
“ board, in property,and in the performance of religious cere-
“moniecs. Families thus united, may separate, asto board,
“ property or theperformanceofreligious ceremonies—orasto
“any two of them; and continue united, except in so far as
“the separation shall take place... ... ... ... ... Menu
“seems to recommend a separation in the performance of
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“religious rites, since (he says) religious dutics are mulh-
« plied in separate houses ; their separation 1s, therefore, legal,
«“and even Lawdudle.”—Considerations on, &c., p. 54
XXVI.
Cap. IX, p 228.—% Upon « re-union of uny of the separated
parceners,” &e.

« After separation, and a partition actually made, families
“ may be again united. This, however, is an event which
“geldom happens. I do not knowan instance of it, and the
« Supreme Court Pundits inform me that none has ever fallen
« within their knowledge.”—Considerations on, &e., p. 107.

XXVIL

Cap. X, p. 285.—« It being expeeted she should Live,” &e.

«T do not desire, and I belicve I could not obtain, any
« advantage from those preeepts, by which a Hindoo woman
«who has lost her husband, is enjoined to an ascetie life, hy
« which the usec of ornaments is forbidden ; and that which s
“ most spare, and most homely in diet, and in clothing, pre-
“ seribed ;—for if she should be inclined to voluptuousness,
“ we might be told of her freedom from sceular restraint—
“that she was sinful in transgressing, but had nevertheless a
“right to transgress.”—Considerations on, &e., p. 34

XXVIIT.
Cap. X, p. 236.—« T'hat she showld be winder some contiol,” &e.

“That it has been usual to give a widow, or a mother,
“ possession of the property to which she may suceced, must
“be admitted. . . . . . Yettheright of her hushand’s
“heirs to it after her death, is indisputable, and the jus-
“tice of restraining her from waste, is a nceessary conse-
“ quence of this right. What then is to be done 7 Possession
“ will enable her to do all the mischicf, before any restraint
“can beapplied. It mustnotbe forgotten, that thediseipline
“of Hindoo women, who have lost their husbands, has been
“ greatly relaxed. TFormerly, a widow lived with the rela-
“ tions of her husband ; with the very persons entitled to thoe
“ property after her death. This was an effcetual control
“ overtheexpenditure, andasuflicient security for the expect-
“ants. We arestill told, that the family house is her proper
“abode; that she ought to live with her husband’s relations ;
“but that she may live elsewhere without penalty, provided
“she does not change hor residence for wnchastc purposes.
“ Her purposes are known to herself alone ; and her practices
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“ will be regulated by her inclination. Freed from restraint,
“ —surrounded by parasites,—possessing wealth,—exposed
“ to temptation,—unused to liberty,—ignorant of the world,
“ —and conceiving all happiness to consist in the indulgence
“of her own immediate desires; can it be hoped or believed,
“that she will prove a faithful trustee for the heirs of her
“husband, or that they can have anything in the nature of
“security for a succession to their rights ’—Considerations
on, &c., p. 94.
XXIX
Cap. X, p. 287.— The restriction, however,” &e.

Query.—Whether by the law, as current in Bengal, the
restriction do not extend to moveable, as well as to immove-
able property ; and this, however derived ; unless an excep~
tion is to be made, with respect to her share, on partition
among her sons.—Considerations on, &ec., pp. 12, 16, 18, 23.
But, even as to this, the same author, in a subsequent
page, says, “I have been unable to discover the authority,
“ (and I believe there is not any) upon which a distinction
“between moveable and immoveable property, coming to a
“widow by the death of her husband, or to a woman by
“ partition made among her descendants, can possibly be
“ supported ;—nor do I believe there is any authority for
“saying, that a female, who so takes, shall have more than
“a life-interest in either.”—Id., pp. 32, 36, 42.

XXX,

Cap. XI, p. 249.—“ To try them by the provisions of the
Iindu Law, with respect to gifts,” &e.
. The right of Hindoos to give away certain property while
they live, is unquestionable ; but that of disposal by will has
not been expressly conferred upon them by their law. < It
“has now (if a serics of decisions in the Supreme Court can
“ contirm it) been confirmed by authority ; yet that Court is
“ not competent to malke law—on the contrary, it is enjoined
“ to administer their own laws to the Hindoos. A power to
“ direct the distribution of their wealth after death, has been
“sanctioned. This, however, does not, and cannot, imply,
“ that property, over which they had not a control when they
«lived, may, upon a cessation of life, be disposed of according
“ to their directions. It is therefore desirable that the extent
“ to which a Hindoo, in his lifetime, may give, or make, an
“unequal distribution of his property, should be ascertain-
“ ¢d.”—Considerations on, &c., p. 241—et vide supra, No, VL.

g
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XXXI.

Cap. X1, p. 248.—“In favor of some artful DBrahmin,” &e.
Vide supra, No. XX1V,

XXXII.
Cap. XI, p. 250, Note(—See o curious passage expressive
of the horror of lLitigation,” &ec.

« In May 1815, the several parties having had expericnce
« of the expense and delay of a reference in the Master’s Of-
« fice, agreed to stop all further proceedings, and to come to
“ an amicable settlement among themselves. Mecetings were
«held, and agreements were executed, but the result was
«unsatisfactory, for after sacrifices made or offered Ly
« B’hunjunnee Dassee to the peace of her family, it was found
« that the spirit of litigation operated more powerfully than
«the interest of parties concerned ; and, as the property was
«large, perhaps it was thought that more money might yet
« be afforded for the purposes of vexation.”—Considcrations
on, &e.,p- 70. “ Parts of this case have been noticed before ;
“but, as taken altogether, it appears calculated to throw
« considerable light upon several points of Hindw law, and
“ ag it is demonstrative of the vexatious spirit, which any
«“disagreement in a family of Hindoos, is sure to engender
“ and to perpetuate, I have given the procecedings in a more
“ detailed and connected form. The first bill was filed on
« the 14th of October, 1808, &ec., &e. . .. . . .
«“The contest continues, the spirit of the combatants is, I
“believe, unabated ; and the duration of this strife will, I
« presume, if possible, be proportioned to the funds of the
« family.”—Id., p. 78. . . . . . . . .
« A family dispute among Hindoos is seldom to be ter-
“minated by arrangements among the disputants them-
“ gelves.”—I1d., p. 87.

XXXIIL.

Cap. XTI, p. 253.—“ That separatc acquisitions,” &e.
« T think it clear that he has a right,” &c.—Vide supra,

No. VI.
XXXIV.
Cap. X1, p. 254.— Orin the Sudder Dewanmnce Uduwlud,” &e.

“I do not know that any question, founded upon a will,
“has ever come before the Sudder Dewannce Udawlut, Inthe
“ Mofusstil, wills may nothave been often made by the Natives
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“of Indiw ; but, in Calcwtia, if there be a large property to
“dispose of, intestacy has, of late years, been uncommon.
“In the Reports of the Sudder Dewannee Udmwlut,and in a,
“¢ Remark’ upon the case of Eshorchund Rai v. Eshorchund
“ Ra, it is said that the decision ‘has been received as «
“ precedent, which settles the question df a father’s power to
“ malke an actual disposition of his property,even contrary to
“ the injunctions of the law, whether by gift or by will, or by
“ distribution of shares” The above case, was one of a ¢ift
“made by a father in his lifetime; and it seems fo have been
“afterwards overruled. Ifa father has not the right of
< making such a gift at all, it must follow that he cannot
“ make such a one by will. But I do not find anything in
“ the Sudder Dewannee Udawlut Reports, from which we can
“infer a denial of the right to dispose by will, where there is
“a right of disposal by any means,in the possessor; and may
“ we not suppose that the dictum, so far as it relates to a
“ powerof making wills, stillremains undisturbed ? Themen-
“tion of a will was gratuitous, and may be received as an
“ independent proposition,importing thataHindoo’s will shall
“ be operative after his death, as his gift would have been, if
“made by him in his lifetime, and that he may dispose by
« will, of such property, as he can make any disposition of by
“his ownlaw. It mightbeextremelyinjurioustotheNatives
“of this country, if one law with respect to them should
“ prevail in the Supreme Court, and another in the Sudder
« Dewannee Udawlut.”— Considerations on, &ec., p. 316.

XXXV,

Cap. XI, p. 257.— Among these may be noticed (in 1807)
that of the Mwllicks,” &ec.

The decree of the Court was prefaced by the following
declaration, viz., “That by the Hinduwu law, Nemychurn
“ Mullick, deceased, in the pleadings of this cause mentioned,
“might and could dispose by will of all his property, as well
«“ moveable as Iiinmoveable, and as well ancestorial as other-
“wise.” The decrce is stated to have been affirmed on
appeal to the King in Council. But, Quere, how far the
above declaration was meant to be affirmed ; admitted, as it
is, not to have been necessary to the decree.—See Considera-
tions on, &e., p. 340, et seq.

To stop here, with extracts from ¢ Considerations on the
“ Hindu Law, as it is current in Bengal” The latter of
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them, respecting, as they do, the wills of Hindoos, lead to a
resumption of the subject, as discussed in the Chapter on
« The Testamentary Power;” being the XIth of the worl, to
which these “ Addenda” are intended to refer. And the
question upon them finally is, Is it fit, in detiance of the
letter and spirit of our Aects of Parliament, and Charters for
India, to have engrafted upon their Law of Inheritance, as
respects these people, a mode of alienation, unknown to
them, otherwise than through us; subversive of those rights,
which we were, in a particular manner, enjoined to main-
tain : while it leads, at the same time, to expensive and inter-
minable litigation,—with inecreased temptation to {raud and
perjury 2 Yet this iz what has been done at Bengal; by
which means, full effect has there been given to that most per-
nicious maxim of factum wvalet, quod fieri non debuit. For
there, as it would seem, the owners of property, (Ilindoos)
real, or personal, ancestorial, or self-acquired, deal with it as
they think proper, as against the claimants upen it after their
death ; disposing of it at their discretion, contrary, in innu-
merable instances,to the provisions and intention ot their Iaw,
by an instrument, for which their language has not aname;—
insomuch that, in Calcutta, wherever there exists alarge pro-
perty, we have authority tosay,that “intestacy has, of late
years, been uneommon.”’(1)  Not that it is of late years, that
the innovation there commenced. So far as appears, it tool
its origin in the auspicious time of Sir William Jones, and Six
Robert Chambers ;—the earliest determination of the Court,
in favour of such an instrument by a Hindoo, appearing to
have been sanctioned by the opinion of their then Pundits, to
the effect, as already stated.(2) But, to the value of such opi-
nions, Sir William Jones wasamong the first to bear testi-
mony, when he declared, “that he could not, with an casy
“ conscience, concur in a decision, merely on the written
“ opinion of Native lawyers, in any easc in which they
“ could have the remotest interestin misleading the Court.”(3)
Of course, the Court had other grounds for their decision.
The doctrine derived, comparatively, but little countenance
from the Nuddea Case,®) determined in the Sudder Dewan-
nee Udawlut of Bengal ; that case proceeding, as it did, upon
very special circumstances.

(1) Considerations on, &c., p. 316. Ante No. XXX1V.
(2) Hindu Law, p. 254.

(3) Pref. to Colehr. Dig., p. vi.

(4) Hindu Law, p. 254
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If, as is asserted,(!) there is,in the law of Bengal, nothing,
as inter vivos, to restrain a Hindoo, in the disposal even of an-
cestorial immoveable property, much less of personal chat-
tels, held by whatever title—or of immoveable property,
self-acquired, the question will be, whether there be any-
thing to hinder its being done by will? The difference
between alienation by will, and by gift i¢nter vivos, though to
take effect not till after death, is obvious and immense ; and
has been already sufficiently considered.

But, to put an end to discussion on the point, a case be-
fore the Supreme Court at Bengal has been referred to,(? in
which that Court being said to have expressly declared, that
a Hindoo testator “ might, and could dispose by will of all his
property, as well moveable as immoveable, and as well an-
cestorial, as otherwise,”—it is added, that, upon an appeal to
the King in Council, the decree was affirmed ; upon which it
is said, “ Here, then, is a decision in the dernier resort; and,
“if that is not, nothing can be conclusive.” It being
admitted at the same time, that the decree turned on the
construction of a will—how far it was the intention of the
Court of the King in Counecil, by the affirmance relied upon,
to establish the validity of Hindu wills, as sanctioned by the
Supreme Court at Bengal, it is not for these pages to say. If
nothing wag farther from its intention, the inference of con-
clusiveness vanishes.

Be this, as it may, in reviewing the question of their
validity, it must not be forgotten, that many decrees of that
High Court (the Supreme Court at Bengal) have declared it ;
and that the titles of many families to their property must
now stand on such decrees. How far therefore their validity
can be now disputed, in the ordinary course of judicature,
ncedthelesstobe considered, it being competent, atall events,
to the legislature, should it so think fit, by its interposition,
to stop the currency ofthe evil ; without prejudice tointerests
that may have been generated in its progress, and which
it would be inexpedient to disturb. It can scarcely be main-
tained as proper, that, (our Acts of Parlianment and Charters
not 8o requiring, —but the contrary,) there should continue
to prevail, as referable to the same people, and subject, one
law in the Supreme Court, another in the Sudder Dewannee
Udawlut ; one for the Presidency, another for the interior.
This at least is not for the credit of British judicature.

(1) Considerations on, &e., p. 319.
(2) 1d., p. 297.
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But, admitting the Bengal maxim of factum valet, quod fiere
non debuit,tohave the effect there of establishingin the owners
of property, among the Hindoos, an unrestrained dominion
over it, to be exercised by them in any way they may think
proper, it being certain that no such. principle obtains to the
Southward(l) it is for the Courts of Madras and Bombay to
consider, upon what ground the useof wills by Hindoos there
can be justified ;—it being clear that, for these, the practice
of the correspondent Court at Bengal forms no available

precedent.

© With these observations, I take my leave of an ungrateful
subject ; in the prosecution of which, but little assisted, or
encouraged, I am but too conscious that Ishall have failed in
producing more than a very imperfect essay. Ifsuch a writer
as Cicero felt constrained tosay, aliosaliquando sutisfacio,me
ipsumnunquamssatisfacio, the declaration of the great Orator,
in its latter branch, may, without danger of his being suspect-
ed of affectation, be avowed by the author of the present
work ; of which its best fruit would be, might it lead to the
production of a better, by one more competent to the under-
taking ;—Dby some one, on the spot, possessing, or creating
for the purpose, the requisite leisure ; versed in the Sanserit,
as well as in the law in question ; having recourse, not only to
the best authorities in the originals, but to local usages also,
to be collected by persons qualified for the purpose, where-
soever such usages prevail, superseding the wiitten law ;—
the author taking along with him every assistance from
Pundits, with care not to be misled by them ;—by one, lastly,
in a situation to solicit with effect, if not to command, the
advice and correction of scholars, and jurists,in every part of
India. To a work of the kind, so to be undertaken, the
author of the present would be content to be considered as
having been acting as a sort of pionecr,—clearing the way,
and laying open the prospect ;—the road, for anything that
shall have hitherto been done, remaining still open, to be
travelled withadvantage, by whoever, with competent preten-
sions, shall have the virtuous ambition, uninfluenced by in-
terested motives, to beregarded, forthe benefit of the Iindoos,
as the future Blackstone of the East.
. T. A S
EpiNBURGH, March 104, 1830.
(1) See Hindu Law, p. 11.



INTRODUCTION.

It is proposed, in the following work, to exhibit an
outline of Hindu law, so far as it may be in use, in
administering justice, to the Hindu subject of British
India, in the King’s Courts erected at the Indian Pre-
sidencies. In developing the design, it will be con-
venient, first, to specify the parts of that law, which
do not enter into it; and then to sketch out the
arrangement, that has been adopted for carrying it
into effect.

1. The Governmentof India, so far asthatcountry
has been reduced to our power, resting, as it does,
upon British institutions, upon instructions from the
authorities at home, or upon the laws of England, as
communicated by Charters, founded upon Acts of Paxr-
liament, with a partial reference only to Native Codes,
— such portions of these latter as explain and enforce
what we consider to be objects of constitutional law,
can nover come into discussion in any of the above
Courts. Public office of every description in British
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India is held exclusively by British, with the exemp-
tion of some subordinate ones; in the discharge of
which latter, the Native, having entercd into our scr-
vice, is answerable to us, and to be judged of, like our-

®  This obser-

selves, not by his own, but by our law.
vation excludes from ourview farther, in a treatise like
the present, professedly limited, the wide ficld of all
that belongs to persons standing in a public rclation ;
comprised, in part, with rcference to the Hindoos,
in the seventh Chapter of the Institutcs of Mcnu.
Upon a distinct ground, we have nothing to do with
their penal enactments; which, it is probable, have
been thought to be capricious, or cruel, in too many
instances, to be fit to be adopted, as the mecasurc of
retributive justice, in the King’s Courts; cven as
against the Hindoo himself, whose ordinances they
are. They are minutely detailed by Mcenu ; who sums
up all, by exalting to ¢ the mansion of Sacra, that
¢ king, in whose realm lives no thicf, no adulterer,
““no defamer, no man guilty of atrocious violence,
“ and no committer of assaults.””

New quis fur esset, new latro, new quis aduller.

In the Company’s Courts, as dispersed over the
interior, (those dependant on the Government of Bom-

(1) Vencata Runga Pillay ». East India Company ; Notes of Cases

at Madras, vol. p. Ed. of 1827.
(2) Menu, ch, VIIIL, v. 386.
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bay excepted), the Mahomedan penal law, having
been established for the Hindoo by the Mahomedans,
was retained by us;—the Bengal Government content-
ing itself with modifying it in particulars. Under the
Presidency of Bombay, Hindoos and Mahomedans
are tried according to their respective codes, accom-
modated in a certain degree to British ideas ; while
the Parsees at the same Presidency are subject in cri-
minal, as well as in civil cases, to the English law ;
and, in civil ones, to appropriate usage and customs,
derived in many instances from the Hindu; they hav-
ing, properly speaking, no law of their own.®> The
practice also of Courts, as regarding the forms of ac-
tion, and modes of proceeding, together with what
appertains to their jurisdiction, is foreigm to this.
work ;—the end of which 1is, to ascertain and elucidate
such doctrines of the law in question, as apply to the
subjects of suits instituted in the English Courts
with reference to it ; not to point out how they are to
be framed and conducted. And the same may be
said of the canons of evidence, and rules for determin-
ing the competency of witnesses,® upon both whiech, as
upon the matters last before alluded to, the Hindu
law is copious and minute ; and, it may be added, in
(1) Vid. Letter C.—post, p. 326.

(2) Meuu, ch. VII1, v. 61, et seq.
Syed Ally ». Syed Kullee Mulla Khan ; Notes of Cases at

Madras, vol. p. Ed. of 1827. B
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general, sensible. But, its provisions in these respects
are, in the Courts of the King, superseded by his in-
structions, as conveyed in the Royal Charters ; and,
in those of the Company, by the Regulations under
which they act. At the same time, it is to be ob-
served, that important questions sometimes arise out
of the adaptation of English process to suits between
Natives; and rigour, bordering upon injustice, would
be but too often the consequence of adhering strictly
to forms of our own, not consonant to their feelings
and usages ; to obviate and provide against which 1is,
from time to time, the province of our Courts, exer-
cising therein a sound and careful discretion ; and
this, in instances of frequent recurrence, by rules ex-
pressly framed and promulgated for the purpose; it
being the evident intention of the ‘¢ Charters” and
¢ Regulations” alluded to, that where the Native
alone is concerned, the attainment of substantial jus-
tice should be rendered easy to him ; and this, as far
as practicable, according to the means that would be
adopted, had the suit been brought forward in a
Native Court.

So much havingbeen premised, andit being remem-
bered,that Contract and Inheritance arc thetwotitles,
upon which it is prescribed by the Royal Charters,
that, whenever questions upon either of them arise,
the Natives at our Presidencics are to have the
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benefit of their own law, it is to these two subjects
chiefly, that the following attempt at arrangement
and elucidation is intended to be confined ; and this as
concerning principally the King’s Courts, exercising
jurisdiction at our three superior settlements in the
East, of Calcutta, Madras, and Bombay. For thetitle
of Inheritance, it is, in Hindu law in particular, a
comprehensive one, including some collateral ones ;—
and, in investigating a claim, whether of it, or of
Contract, incidental questions will occasionally so mix,
as to be inseparable; thus rendering indispensable a
knowledge of the Native law, upon the point that is
incidental only ; since, where the principle is so com-
bined, it would in many cases be incongruous to be
determining the one, without reference to the appro-
priate code for the other. This consideration will
give at scope to these clements, beyond the exigency
of the two specified titles, strictly considered ; more
particularly as the Charters alluded to inculcate, in
administering their powers, a special regard to the

constitution and usages of Natwe famailies.

In the disquisition intended, then, an account of
property in general, as it exists, and is considered
among the people in question, would seem to chal-

lenge attention, as the first subject of inquiry ; being,
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as it were, the substratum, of most of the others
that are to be discussed. Marriage offers itsclf the
next ;—that institution, whence a well known writer™
notices Plato to have, ¢ with great judgment, directed
his legislator to take his stand;”’—and on which, com-
bined with that of property, as constituting together
the foundations applicable to the whole order of civil
life, a living, and eminent jurist of our own, has dis-
serted, with a wisdom worthy the subjeect, and ex-
patiated with a splendour of eloquence, that Plato,—
had England, instead of Greece, been hiscountry, had
not disdained to own.” Marriage giving rise to the
paternal relation, this naturally succecds in the order
of subject; to which belongs the power and obliga-
tions of the father, with the condition, not of his
children alone, but of other collateral and subor-
dinate connexions;—including the state of Sla-
very. But, the married pair may fail {o be parents;
a contingency inherent in too many of their mar-
riages; in which the age of the male is often not
only out of all proportion to that of the female, but

excessive, for the primary purposc of the uniom.
(1) Taylor on Civil law, 4to., p. 264,

(2) “ Discourse on the Study of the Law of Nature and Nations 3
by Sir James Macintosh ;—an exquisite tract ; which,
having become scarce, has been lately re-printed. See
p. 40, et seq. Seec also “Bketch of the Inter-National
Policy of Modern Burope,” &c., by the Ion. Frederick
Eden, p. 25. Also Dr. Croke’s Introductory Essay, P 4,
to his Report of the Case of Horner v. Liddiard.
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This consideration, as referable to the indispensa-
bleness of a son, to perfurm obsequies, and dis-
charge his ancestor’s debts, has led to the expe-
dient of adoption ; a substitution in daily use, and of
special import, as connected with inheritance. The
above titles disposed of, and supposing the property
of the father not to have been divided, (as it may
be, among his sons, in his lifetime,)—its descent,
with the disqualification of heirs, and the charges to
which, when not disqualified, they. are liable ;—
these may be regarded as constituting the abstract
idea of Inheritance; being (as already intimated)
one of the two great subjects of Hindu law, (that of
Contract being the other,) which the Charters of
Justice for India have expressly reserved, in extend-
ing, so far as they do extend, the authority of the
English law over the Natives ;—imposing it on the
Courts, so erected, in administering these subjects,
to adjudicate upon them, not as in other cases, ac-
cording to our law, but according to the law of the
partics, as they may happen to be, Mahomedan,
or Hindoo. Nor, without a departure from every
Hindu authority, on the Law of Descent, can that
of partition be separated ; being the right that sons
have of eventually inheriting, as it were, in the life of
the father ; contrary, in some degree, to our maxim,
of nemo heres est viventes ;—or, the inheritance hav-
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ing vested by his death, settling as it may be agreed
their mode of enjoyment.

Death giving rise to new familics, the coursc that
has been sketched returns upon us in other mar-
riages, with similar consequences attending them ;
so that the plan of what is proposed here to be dis-
cussed is brought nigh to a close. It remains, how-
ever, to notice the state of widowhood ; which form-
ing a special featurc in the Law of Inheritance, is
otherwise too remarkable, not to be distinctly con-
sidered. Nor can the festamentary power be with
propriety passed over in silence, established, as it
is, at one of our Presidencies, and in execrcisc at
the others; though unknown to the Hindoo, prior
to the intercourse of Britain ; and, though, wherever
it is allowed to have effect, by force of the will of the
testator, it operates to supersede the legal, and right-
ful claims of inheritance.

Thus has the natural history of a Hindu family,
through the changes and contingencics that may
happen to it, in its progress, from its origin in mar-
riage, to its absorption (as it werc) into a new one,
by the death of its head, suggested an arrangement,
comprehending a succinet view of nearly whatever
may be practically useful to be referred to in Ilindu
law, as it exists to be dispensed by us, whether
at the different Presidencies under the Royal Char-
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ters, or, so far as it goes, in the Courts established in
the Provinces, by the authority, and subject to the re-
gulations of the British organ for India, the United
East India Company.

With regard to ConTRrACT, 1t forms a separate con-
sideration, distinct from any of those, of which the
order has been unfolded. Reflecting how much the
resolution of every question of the kind depends in all
countries upon the dictates of reason and good sense,
rather than (as in cases of inheritance) upon conven-
tional rules, deduced often from localities, as they
concern religion, manners, and habits, and resting fer
their efficacy upon authority—what is peculiar re-
specting it in the Hindu law, will, in the discussion of
this title, be alone selected and stated. Consonant
to this enumeration, the whole will be comprehended
under the following chapters, viz. :—I1. On Property
in general.—II. On Marriage.—III. On the Paternal
Relation.—IV. On Adoption.—V. On Slavery.— VL.
On Inheritance.—VIL. On Disabilities to Inherit.—
And, VIIL. On Charges upon the Inheritance.—IX.
On Partition.—X. On Widowhood.—XI. On the
Testamentary Power.—And, XII. On Contracts.

If others have had to vindicate themselves from the
presumption of attempting tasks, in which they have
been ably preceded, the present is an instance, where
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one of considerable difficulty and nicety, as well as of
importance, has been ventured upon without a guide.
No work of the kind existing in the English language,
of the utility of such a one, according to the merit of
its execution, little doubt can be entertained ; advert-
ing especially to the more modern materials, upon

which it is in part founded.(¥  Ior the undertaking,
the author is not without a hecoming consciousness,

how greatly it will stand in necd of apology ; and this
not the less, if he have been so ill advised, as to
have been throwing away his labour on an unworthy
subject. Howsoever it may have been disestecemed by
some, it is sufficient surcly to entitle it to attention,
that it regards the law, by which are to be regulated
the civil interests of the ITindu population of so exten-
sive a portion of the empire, as India cmbraces. In
preserving it, so far as Britain has done, to the millions
who claim the benefit of it as their inheritance, she
has conformed to the wisdom of cxporience, and the
dictates of humanity ; considerations, (it is not irrcle-
vant to remark,) that appear to have had their influ-
ence with this very people themselves, as referable to
others, from the carlicst period of their legislation.
Speakingof the kinghaving eflected arccent conquest,
“ Let him (says Menu) esfablish - the laws of the con-

(1) Sec Preface, p. xiv.
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ters, or, so far as it goes, in the Courts established in
the Provinces, by the authority, and subject to the re-
gulations of the British organ for India, the United
East India Company.

With regard to ConTRrACT, 1t forms a separate con-
sideration, distinct from any of those, of which the
order has been unfolded. Reflecting how much the
resolution of every question of the kind depends in all
countries upon the dictates of reason and good sense,
rather than (as in cases of inheritance) upon conven-
tional rules, deduced often from localities, as they
concern religion, manners, and habits, and resting fer
their efficacy upon authority—what is peculiar re-
specting it in the Hindu law, will, in the discussion of
this title, be alone selected and stated. Consonant
to this enumeration, the whole will be comprehended
under the following chapters, viz. :—I1. On Property
in general.—II. On Marriage.—III. On the Paternal
Relation.—IV. On Adoption.—V. On Slavery.— VL.
On Inheritance.—VIL. On Disabilities to Inherit.—
And, VIIL. On Charges upon the Inheritance.—IX.
On Partition.—X. On Widowhood.—XI. On the
Testamentary Power.—And, XII. On Contracts.

If others have had to vindicate themselves from the
presumption of attempting tasks, in which they have
been ably preceded, the present is an instance, where
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cated), to extend our invasion of the Native, by open-
ing upon him the flood-gates of our population ; with
a view, under pretence of consulting his good, but in
reality for our own benefit, to visit him, in the interior,
with an ¢ unrestricted settlement of Englishmen.”—
Forbid it, humanity !
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for the maintenance of families :” and to which, in
different provinces, and under successive despotisms,
they are recorded to have clung to tho last, as long as
the exactions of power left to them (wherever they did
leave) anything, that could be called a proprictor’s

share.

In the Bengal provinces, where the Mahomedans,
by the time that the English began to supersede them,
had long ruled with unlimited, and unreclenting sway,
the right of the Hindu in land was no longer to be
traced ; and he had degencrated into a merc cultiva-
tor, liable to have his share of the produce continually
reduced, and varied. Such as it was, the right of
cultivation was descendible ; affirming for the govern-
ment, and denying to the inhabitants, cverything
like property in the soil. Nor was therc wanting (as
it would seem) authority in the Shasters, for a condi-
tion of things so abhorrent from natural right.”” In
a part of the Digest, purporting to be a disquisition
on property in the soil, and founded on an ancicnt
text, it is,in effect, all vested in the sovercign; leaving
to the people only an annual, defeasible interest,®
subject to constant diminution, at the will of the
ruling power. So convenient a doctrine, uniformly
maintained by the preceding (the Mahomedan) go-
vernment, was, upon our acquisition of territory in
India, long acted upon by ours, following implicitly
what appeared to be the law of the country ; till,

(1) Bhowannychurn Bunhoojea ». The heirs of Ramkaunt Bun-
hoojea ; Beng. Rep., 1816, p. b6, et. seq.

(2) 1, Blackst. Comm., p. 138.—Id., vol. ii, p. 2, edit. 12,

(3) 1, Dig., 460.
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impressed with its perniciousness, as tending, by the
disallowance of property, to discourage improvement,
the Bengal Government, under the administration of
Lord Cornwallis, so far restored the subject’s right, as
to fix, professedly for ever, payable in money, the pro-
portion to which the State should be entitled ; leaving
to the possessor of the land, after this deduction, the
benefit of progressive improvement, with an unre-

strained power of alienation, to be regulated only by
the Native law.”

In the provinces to the South, the Mahomedan in-
vasionhadbeen comparativelyrecent,and partial; and,
in proportion as it had been so, private property in
land was found to be there not only more perfect,
but more prevalent. That it existed by the Hindu
law, as once in force, is now (it is believed) no longer
doubted.” Among the various speculations as to its
commencement, none can be more rational than the
position laid down by Menu, that ¢ cultivated land
¢‘is the property of him who cut away the wood, or
““who cleared and tilled it;”“—of the produce of
which the ordinary proportion accruing to the sover-
cign was a sixth ; and, in times of urgent distress, a
fourth.”” Beside this, unless where land was allotted

(1) Post, p. 236.
(2) Menu, ch. IX, 52, 53.—Id., VIIL, 239, 243.
1, Dig., 471, 473.
Doe on d. Mootoopermall and others». Tondaven and others.
Notes of Cases at Madras, vol. i, p. 260, Ed. 1827.
See also references (2) ante, p. 1. .
(3) Menu, ch. IX, 44.—Memoir on Cent. India, by Sir J.
Malcolm, vol. ii, p. 1.
(4) Menu, ch. VII, 131, 132.
Id., VILL, 304, 308.—Id., X, 118,
2, Dig., 168.



4 ON PROPERTY. [Chap. 1.

to them from the corporate stock, parts of the pro-
duce of each proprietor was, and continues to this days,
to be distributable, to the officers and artisans,—to
the twelve Ayangadees, (as they arc called,) adminis-
tering the justice, preserving the peace, managing
the concerns, and supplying the wants, or contribut-
ing to the convenience of every town or village; of
the aggregate of which, (well described, as it has
been, as a mass of little republics,) India is constituted.

Another distinction that runs through many of
their provisions as to property, is, into ancestral, and
self-acquired ; with regard to which, if any, lost in
the time of the ancestor, be recovered by the heir, it
is no longer considered as ancestral, but classes as
self-acquired ; while, what has been acquired,through
the use of the patrimony,” is deemed ancestral.™
And here it may be observed, that the people being
divided into castes, appropriate modes of acquiring
property are assigned to each; but they are little
regarded in practice, not being liable to be enforced
by law.® As with us also, property is further dis-
tinguishable into real and personal, moveable and
immoveable ; real, or immoveable property, among
the Hindus, including, beside land and houscs, sleves
attached to the land,” and annuities sccured upon
it,“ the latter bearing a closc resemblance to that
species of incorporcal hereditament, which we call
corodies.” But, between the Mindu law, and ours,

(1) Post, p. 207. | (2) Post, p. 294. | (3) 2, Dig., 114, 141,

(4) Jim. Vah., ch. I1,9, 13, 14, 25. | (5) Post, Append. to ch. 13X, p. 355.

[(a) Propertyacquired by means of any art or science inculeated by
parents is accounted to have been obtained by ancestral means, and
isviewed as ancestral property although gained by individual exertions.
This is a subtlety of the law, observes Mr. I\ [i. Strange, so difficult
to apply without violence to equity and expedience as scareely to be
carried out in practice.—Man. of LId. Law, para, 143.]
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there is, in respect to property, this material differ-
cnce ; that, whereas, while, by ours, land descends
to the heir-at-law, the personal goods of a déceased
vest in executors or administrators, distributable
among the next of kin ; by the Hindu law, real and
personal are alike descendible, to the same persons,
and subject to the same incumbrances; as will be
more particularly shown in the chapters on Inherit-
ance, and the charges which it is liable.®

These general distinctions having been thus briefly
noticed, it will be convenient to pursue the subject,
by investigating it, with reference to ownership, in
the different relations, of, 1, Family property; 2,
Privaite, or separate property; 3, Stridhiana, or as
it is called emphatically, woman’s property ; 4, The
property of religious institutions; and, 5, Property
partaking of the nature of jure regalia.

And, first, with regard to_family property. So in-
terwoven is the idea of family, wherever, with the
Hindu, property is concerned, that their law scarcely
ever contemplates any one with reference to it, but as
the head of onc ; and, as such, a trustee, more or less,
for numerous interests, which the Shaster has shown
great anxiety to protect, This appears more espe-
cially in the case of land ; in which, in particular, ac-
cording to the doctrine of the Mitacshara, as prevalent
in the Peninsula, and north of India, the sons of a
man are considered as having with their father, by
birth, so far a co-ordinate concern in that part of it
which is ancestral, that, if he thinks proper to come
to a partition of it in his lifetime, (a disposition of

[(a) Post, ch. VI, VII, VIII, p. 109, 142, 156.]
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property, the particulars of which will be scen in a
subsequent chapter,)® he must divide, as directed by
law : 4. e., give them and himself equal shares; nor is
it in his power to alien any considerable portion of
it, without their concurrence. Itis, according to this
school, like dignities with us, inherent in the blood ;
and therefore, so far as regards the interest of parcen-
ers, unalienable. The Bengal School follows the same
rule with respect to partition ; admitting to the father
otherwise an unreserved power of alicnation over all
that he possesses ;—however, in particular instances,
its exercise may be liable to censurec.

That the power of alienation® is so restrained, may
be deduced from the form prescribed for a Hindu
grant ; as, in Westminster Iall, the law, in any par-
ticular, is inferred from the forms of pleading ;—a
Hindu grant of land purporting, as it docs, to reserve
what may be necessary for the subsistence of the
grantor’s family ; to which Catyayana adds, beside,
his dwelling-house. The restriction, as it respects
the maintenance of a man’s family, is against the
alienation of the wkole of his estate,” (meaning lund,)
not of a small part, no way affecting its support;™

(1) Post, ch. IX, p. 166.
(2) 2,Dig., 133. Yajuyawalcya, 3, Ld., 5.
(8) Jim. Vah. ch, IT, 23.
Nareda, 2, Dig., 97,113, 141.
Vrihagpati, Id., 98.
Catyayana, Id., 105, 133,
Dacsha, Id., 110,
Misra, I1d., 111.
Beng. Rep., 1816, p, 566.
Post, Append. to ch. I, p. 5.—C.
(4) Jim. Vah. ch. 1T, 24.

[(2) Thissubject is further treated of in Chapters I1X, X and XI. For
decided cases, vide post ADDENDA tit. Lroperty.]
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and if there be no land, nor property of that de-
scription, the reason applying, it extends to jewels, or
similar valuables.” Itmay beremarked here,that the
attempt is treated as a symptom of insanity and void
upon that ground;® which was precisely the insinua-
tion of the Roman law, in the case of an inofficious
testament. To this principle, of protection against
the act of the father and husband, is perhaps to be
ascribed the circumstance, that in the case of land,
the Hindu law contemplates géfés only : as if there
never could be danger of a man’s giving, to an extent
to leave his family destitute; insomuch that, what-
ever be the nature of the conveyance intended, the
form should be properly that of a gift, with the cere-
monics of donation ; authenticated with the greatest
publicity, for the sake of certainty as to boundary, and
as a security against future disputes; the law requiring
the writing for the purpose (though a deed is mnot -
indispensable) to be attested by witnesses, in the pre-
sence of neighbours and kindred, with the assent of
parties interested, and under the sanction of a public
officer.” Not that property in land cannot be legally
divested and transferred by sale, as well as by g77¢; the
former (saysJ agannatha)occurring constantly inprac-
tice.” Theconcurrence of sons® in thealicnation by the

(1) Sricrishna, note to Jim. Vah., ch. II, 26.
(2) Dig., 118.
(3) 3, Dig., 432, and note.
Note to Jim. Vah., ch. I, 22.
Post, Append. to ch. I, p. 7.—C.
Sham Sing ». M. Umraotee ; Beng. Rep., 1813, p. 395.
(4) 2, Dig., 161.
(5) 3, Dig., 432. . -
a) Failing sons, the consent of their sons and grandsons will be
reg(ui)red, thegse bcix’xg also co-heirs with the father (Mit., Ch. I, Sec. 1,
27y ; Str, Man. of 11d. law, para. 149. In default of male issue, im-
moveable property, ancestral or self-acquired, may be alienated at will
to the prejudice of all other heirs.—1I, Colebrooke, 436.]
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father, of land, however derived, as required by the
\l[ltacsllal'a, i8 dlspenbcd with,where thcylmppcn tobe
all minors at the time, and ’rh(, transaction has refor-

ence to some distress, under which the family labours,
or some pious work to be accomplished, which the
other members of it, equally with the father, are
concerned, should not be delayed. Such arc the con-
secration of sacrificial fires, funecral repasts, rites on
the birth of children, and other prescribed ceremonics;
not to be performed without an expense, in which the
Hindus are but too apt to indulge, on such occasions,
to excess.”  Urged by any bll(‘h consideration, and
the sons at the time incompetent to judge, their con-
c¢urrcnce may be assumed ; and the father will be jus-
tified in acting without it, to the extent that the case
may require. B And, cven of movcables, it descended,
such as precious stonoes, pearls, clothes, ornamaents, o

other like effeets, any alienation, to the prejudice of
heirs, should be, if not for their immediate benefit, at
least of a consistent nature. They are allowed to ho-
long to the father, but it is under the special provisions
of the law. They arc his; and he has independent
power overthemn, if suchit canbe called, secing thathe
cap disposcof them onlyfor imperiousactsof duty, and
purposes warranted by texts of law ;™ while the dispo-
sal of the land,whencesocver dexi vod must be in gene-
ral subject to their control ; thus, in ¢ Hcct, Ieuvuwlnm

(1) Mit. on Inh., ch. I, scct. i, 29.
2, Dig., 118.

(2) Mit. on Inh., ch. I, sect. i, 28, 29,

(3) Mit. on Inh., ch. I, sect. i, 27

[(2) For cases on this point, vide post ADDENDA 1it. /7 wprerty. Thera
is now a Bill [4 of 1863] before the Madras Legislative Couneily for

legalizing the alienation by a Ilindu father of property in land which
forms his own acquisition.]
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unqualified dominion only over personalty acquired.”’
‘Whereas, in the Bengal provinces, following thetenets
of a different school, the power of the father over his
property is less restrained, requiring for its alienation
the concurrence of his sons, only in theé instance of
land inherited.” And, even with regard to this,
though a father in Bengal should alien the whole of
his property without it, the act is in law valid, under
a distinction peculiar to it in that part of India, main-
taining the legal validity of acts, however militating,
with the intention and policy of the law. Whatever
may be thought of these clogs on alienation, in a coun-
try highly commerciallike ourown,—founded, as they
are, upon the benevolent principle of providing for
those, in whose favour every man contracts a debt,

upon becoming the head of a family,—in this view,
they are not unfit to be enforced ; and, though ex-
perience in England may have led there tothe gradual
removal of all restrictions of the kind, let it not be
forgotten by the readers of the ‘“ Commentaries,” that,
by its ancient law, not only could the feud ‘ not be
¢¢ transferred from one feudatory to another, without
¢¢ the consent of the lord,” but that even, with it, it
could not be aliened, ‘‘unless the owner had also
¢ obtained the consent of his own next apparent, or

(1) Post, Append. to ch. I, pp. 8, 12, 17.—C. and S.
Note to Jim. Vah,, ch. 1I, 31.— Yajnyawalcya, 2, Dig., 113,
Jagannatha, Id.
Post, Append. to ch. I, p. 6 to 14, and to ch. XI, p. 442.

(2) Jim. Vah., ch. 11, 27, et seq.
Prannatha Das ». Callishunder ; Beng. Rep. ante 1805, p. 51.

Qu. tamen, and see case of Bhowannychurn Bunhoojea ». The
heirs of Ramkaunt Bunhoojea, Beng. Rep., 1816, p. 564.

Post, Append. to ¢h. I, p. 6.—C. 16.—S.
[Ante, Addenda 1V, p. 6.]
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¢ presumptive heir;”’ insomuch, (adds their learned
author,) that ¢ it was usual, in ancient feoffinents, to
¢ express that the alienation was made by consent of.
¢t the heirs of the feoffor, or sometimes for the heir
¢ apparent himself to join with the feoffor in the
¢ grant ;”“—precisely as has been scen to be the
course of the Hindu law. Nor does the analogy of
these prohibitions stop here, as we learn from their
relaxation in our own country ; by which a man was,
in progress of time, allowed to scll and dispose of lands
that had been purchased by him ; over which ‘¢ he was
¢“ thought to have a more extensive power, than over
¢ what had been fransmitied in a course of descent
¢ from his ancestors ;” but the law still did not autho-
rize him ‘¢ to sell the whole, even of his own acquire-
ments, so as totally to disinherit his children,” any
more than it permitted him, of his own mere will and
power, to alien his paternal estateatall.” Nor per-
haps, for the sake of illustration, will it be digressing
too much, to advert herc to the correspondentdoctrine
of tho crvil law ; in the eye of which (it may be remem-
bered) the father and son, (and, failing him, the grand-
son by representation,) were so far looked upon as one
person, that the son was scarcely regarded as succeed-
ing tothe inheritance on thedeath of the futher, being,
by a fiction of law, rather considercd to have been in
possession before ;—distinctions, and fictions, that
might almost be thought to have been derived origi-
nally from the Hindu law; such a resemblance is there

(1) 2, Blackst. Comm., p. 287, 12th edit., 8vo,
(2) 2, Blackst. Comm., p. 288,
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stances it may have been created, it being always
understood that the giver was the owner of the
property, under no personal disqualification or disabi-
lity. Such being the reasoning, the father of a family
there is thus at liberty to disappoint every expectation,
however reasonably entertained, by either alienating
his property from it altogether, or by substituting
among its members, by this mode, a distribution
wholly different from the one prescribed by the law ;
so as to have led to the observation, that ‘“ the Hindu
legislators might have saved themselves the trouble of
providing rules to regulate a father’s distribution, if
the whole may be evaded by the very easy expedient
of calling it a guf7, instead of a partition.””

2. Astoprivate, or separate property. To one, not
the head of a family, restrictions upon alienation do
not, in general, apply. Property acquired by a single
man, not shared by a coparcener, may be enjoyed and
disposed of by him, as he pleases;® remoter heirs not
being, with regard to it, objects of legal care. His
entire alienation of it, without consulting any one,
being ‘“the act of a person who is his own master, is
“valid.” Only, even with reference to one thus
isolated, what he does not dispose of in his lifetime,
must be left to descend in a course of inheritance;
the right of aliening, with very little exception, being
confined to acts to take effect in the life of the grantor.

(1) Post, Append. to ch. XI, p. 437.—C.

Eschanchund Raiv. Eschorchund R. Bengal Rep.,ante 1805, p. 2.
Ramcoombar ». Kisherkunder, Id., 1812, p. 359.
But see since Bhowannychurn Bunhoojea ». Ramkaunt Bun-
hoojea, Id., 1816, p. 546, 564 ; as referable to land zniersted.
(2) 2, Dig, 156. —Post, Append. to ch. I, p. 5, and to ch. XTI, p. 432,
and 435.—C.

[ (a) Ante Addenda VI, p. 8. But except so far as regards land acquired by
any memberofafamily governed bythe law of Marumakkatayam, which be-
comes the joint property of all the members.-— Post ADDENDA tit. property.]
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But, the property being ancestral, it makes no differ-
ence whether the owner be single or married ; since,
in neither case, can he dispose of it, without consent
of the heir, who, in the case supposed, may be his
father, mother, brothers, ncphcws, or other remote
relations.“—In support of these positions, but little
indeed is to be gleaned from any authority accessible
to the English rcader ; the rcason of which may be,
that the Hindus reprobating, as they do, a single state,
their law Is, in a grcat measure, silent as to its rights.'”
3. Property,ashithertospokenof,issupposed tobe
the man’s. But the Hindu law assigns to the sex also,
what is called emphatically Stridhana, or ¢ woman’s
property 7 the term being derived from Sri, female,
and dhanae, wealth ;*’—mnot that it means necessarily
money ; it may consist of anything clse of value, as of
land ;—or a slave ;® as it more usnally does of jewels,
or other ornaments.”” Though it be the sex’s, it is
with references to wives, or widows, that the law con-
cerning it comes most froquently in question; few
women among the Hindus, from the time that they
are marriageable, remaining single. To constitute it,
it must have been the gift, not of a stranger, but of
a husband, or some onc or other of the owncer's near
relatives.” If derived from a stranger, or carncd
by herself, in cither of these cases, according to
(1) Post, Append. to ch. I, p. 13, and ¢h. X1, p. 435, 439,
(2) Mit. on Lul., ¢h. 1I, scet. ii, 3.
(3) Post, Append. to ch. I, p. 20.—C.
(4) Post, Append. to ch. LL p. 51,
(5) Post, Append. to ch. I, p. 19.
[(3) A man without male issue may alicnate his immoveable property,

whether ancestral or sclf-acquired, at will, to the prejudice of all other
heirs. II, Colebrooke 436.1
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between it, and these European codes, ancieut and
modern, in these particulars. There is an equally
strong one between it and them, in the incapacity of
aliening, arising from personal causes, whether physical
or moral ; the Hindu law providing that, to be capable,

a person must be not only sui juris, with reference to :

idiotcy, lunacy, infancy, or minority, imbecility result-
ing from age or disease, and duress, with the state of
slavery and degradation, (the latter answering, in some
sort, to attainder with us,)—Dbut he must have, at the
time, a clear conception of what he is about; the law
under consideration manifesting, indeed, in this re-
spect, a care beyond other codes, by extending it to cases
where the party undertaking to dispose of his interests
happens at the time to be intoxicated, or to be acting
under the influence of some over-ruling passion, as well
as to the ordinary ones of mistake, or imposition."
Hence the distinction that has been alluded to, as
prevalent in the Bengal school, between the act of a
person under any of the enumerated disabilities which
is void, and that of one of sound mind, not impelled
by passion ; which latter, however censurable it may
be, as being prohibited, will be nevertheless valid,®
upon the principle of factumest, quod fieri non debut ;'
or, as this class of lawyers themselves express it, that

(1) Menu, ch. VIII, 163.
Nareda, 2, Dig., 181, 187, 193.—Yajnyawalcya, Id., 193.
Catyayana and Vrihaspati, Id., 197.
. Bhowannychurn Bunhoojea ». The heirs of Ramkaunt Bun-
hoojea ; Beng. Rep., 1816, p. 564.
Post, Append. to ch. 1, p. 15.—C.
(2) Jim. Vah., ch. 1T, 28, 29.
2, Dig., 105, 113, 117, 159, 201,
3, Dig., 37, ct seq.
[ (a) Ante, Addenda V, p. 8.]
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¢ g fact cannot be altered by a hundred texts ;""—a
doctrine, of which no trace is to be found in the
Benares school, in the Mifacshara, the Smrits Chan-
drica or the Madhavya,—all in full force in the Pen-
insula ;—the author of the Smwrite Chandsica, on the
contrary, maintaining, that what has been unduly
given must be considered as not given, and that the
restoration of property, held under a prohibited gift,
should be enforced by the ruling power ® And, even
in Bengal, (as already intimated) inconsisteut as it
may seem, if a Hindu father propose to make a parte-
tion of heritage in his lifetime, he can, by this mecans,
divide his property only among his sons, and accord-
ing to certain prescribed rules,” said not to have been
hitherto weakened by any express decision ;* such
being the effect of the acknowledged interest that sons
have in the possessions of their parent, which it never
was the intention of the law should be wantonly, or
arbitrarily violated. Whereas, if he think proper to
proceed by way of gift, embracing, as this does, dis-
tinct from partition, every species of conveyance and
charge, under the construction put upon it, that it is
valid, however improper ; and that, though the giver
may be culpable, the title of the receiver is good,
whoever he may be, and under whatever circum-

(1) Jim. Vah., ch. IT, 30, and note to § 31.
(2) Mohun Lal Khan » Rance Siroumunnce; Deng. Rep., 1812,

p. 352.
Letter from Mr. Colebrooke, dated Dec. 13, 1812.
Post, Append. to chap. XI, p. 440.

(3) Jim. Vah., ch. IL, 50, 74, 76, 83.
Ante, p. 18—Post, p. 194—3, Dig., 4.

(4) Letter from Mr. Colebrooke, dated July 22, 1812.
Post, Append. to ch. XI, p. 437.
Vid. tam. his “ Remark” on the case of Eschanchund.
R'lus ggEscgorchund Rai, (the Nuddea case ;) Beng. Rep., ante
s P. 3.
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the most general understanding, not coming within
any of the instances hereafter enumerated, it vests
in the husband, if she have omne, and is without
reserve at his disposal.” Whereas the S#idhona
of a married woman is her’s ; unless, according to the
law as prevalent in Bengal, it consist of land, given to
her by her husband, of which the dominion remains
with him ;® and, howsoever derived, and of whatever
quality, he has universally with her so far a concur-
rent power over it, that he may use itin any exigency,
for which he has not otherwise the means of provid-
ing ; and this, without being accountable after, for
what he may have so applied. The alleged occasions
are, the preservation of the family during a famine,
which may be construed to mean generally want; any
distress, having the effect of preventing the perform-
ance of an indispensable, particularly of a religious
duty; sickness; imprisonment; and even the distress
of a son.“®” It would seem, however, that the right is
personal in the husband ; since it has been held, in
the case of a writ of execution for a debt due by
one, that the wife’s Stridhana could not be seized
under it ;” though, had he been arrested, or taken,
(1) Jim. Vah., ch. IV, sect. i, 20.

Daya Crama Sangraha, ch. I, sect. ii, 25, 28, 29.

Catyayana, 3, Dig., 566.-—Post, p. 49.

Smruti Chandika S. Manual, para. 146.

(2) Jim. Vah,, ch. IV, sect. i, 20.

Daya Cr. Sangraha, ch. 1T, sect. i, 31.
Nareda, 3, Dig., 575.
Colebrooke (on Obligations,) p. 28.
Post, Append. to ch. I, p. 10.—C. 21.—S.
(3) Jim. Vah., ch. IV, sect. i, 24.
Mit. on f[nh., ch. II, seet. 12, 31, et. seq.
Daya Cr. Sangraha, ch. IT, sect. xxx, 34.
Devala and Yajnyawalcya, 3, Dig., 578.
Post, Append. to ¢h. I, p. 22. Id. to. ch. II, p. 59.—C,
(4) Post, Id. Append. to ch. I, p. 28.—C. and E.
[ (@) But if appropriated in redeeming the family lands from mortgage,
she is entitled to recover.—Post ADDENDA tit. Property.]
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he might (ez concessis) have applied the ornaments
upon her neck to its discharge, having no other means
of extricating himself from legal custody. Nor is this
all: for though, subject to the occasions that have
been specified, the absoluteness of ler right in the
property in question is generally asserted,” it would
seem to follow, from the universal condition of Hindu
females, uneducated, and thence liable to perversion
and influence, that any gross abuse of it by her will
be controllable by her father, while single, by her
husband during coverture, and by her guardians after
his death ; such interfercnce being itsclf subject to
revision by the Judicial power, since otherwise the
idea of Stridhana would be but a mockery.” Of the
property in question, it is most commonly said, with
reference to the married, that there arc six deserip-
tions;® but the authorities do not concur as to the pre-
cise number ; and a good deal of rcasoning has been
employed in discussing, without satisfactorily deter-
mining, whether this number, most generally adopt-
ed, is to be taken restrictively of a larger, or only as
exceptive of a less.” The following enumeration, ex-

(1) Jim. Vah,, ch. IV, sect. i, 21.

Catyayana, 3, Dig., 574. Nareda, 1d., 575.
Post, Append. to ch. XI, p. 428.—S.

(2) Nareda, 2, Dig., 384. Catyayana, 2, Id., 576 ; Td., 626. Referring
to what is stated in the text, it may be remarked that, in
the Bowmbay Reports, the instances arc numerous, where,
the widow being in possession, the Courts, in that part of
India, have refused to enact sceurity from her agaiust mis-
application ; or to restrict her, in the cnjoyment or dispu-
sal of what she hag.

Post, pp. 45, 236.
(3) Menu, oh. I1X, 194.
Jim. Vah., ch. IV, scct. i.
Mit. on Inh., ch. I, scct. xi.
3, Dig., 557.
(4N Tim Vah_ ch. TV. 1. 18. 3. Die.. 568.
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tracted principally from the Smritc Chandrica, compre-
hends nearly all that occur elsewhere, and more than
areuniversally admitted, aswill be noted in specifying
them ; the specification being accompanied with such
remarks, as the subject may seem to require, or may
naturallysuggest. 1. Whatis giventoa youngwoman,"
orto her husband intrustfor her, at the timeof her mar-
riage, that is, during the space from the beginning to
the close of the nuptial ceremony, commencing with
the oblation for increase of prosperity, and ending
with a return of the salutation ; but not to be confined
rigorously to the day, if given on account of the mar-
riage.” 1. Her fee; or what is given to her in the
bridal procession, upon the final ceremony, when the
marriage, already contracted and solemnized, is about
to be consummated, the bride having hitherto remain-
ed with her mother; as will appear in the next chap-
ter.” And the misery of Hindu marriages, at (on the
part of the female) an immature, and often an inordi-
nately disproportioned age, is sensibly shown, by the
present in question beingsaid to be intended as a 67¢be,
to induce her to repair the more cheerfully to the
mansion of her lord.® Itmay be here remarked of this
domi-ductio, this bringing of the bride home, which,
with the Hindus, is a consequence only of the ante-
cedent contract,” that, among the Romans, it was an

(1) 3, Dig., 610.—2, Id., 154.
Prankishen Singv. Mt. Bagwhutee,Bengal Rep.ante 1¢
Post, p. 38, and Append. to ch. ITII, p. 29.
(2) Post, p. 25.
(8) Jim. Vah., ch. IV, sect. i, v.—Id., sect. iii, 21.
Mit. on Inh., ch. II, sect. xi, 5.
Daya Cr. Sangraha, ch. II, sect. ii, 8.
Vyasa, 3, Dig., 370.
(4) Post, Append. to ch. II, pp. 32, 34.



18 ON PROPERTY. [Chap. 1.

ingredient wanting to its completion; till when, the
bride was “sponsa” only ; becoming ‘‘ uzor, statim
“ atque ducta est, quamvis nondum in cubiculum
¢« mariti venerit.” The fee of a Hindu wife has more-
over this anomaly attending it,that, upon her death, it
descends in a course of inheritance peculiar to itsclf.”
. 111. What is given to her on her arrival at her husband’s
- house, when she makes prostration to her parents. 1v.
Gifts subsequent, by her parents, or brothers. v. Upon
her husband proposing to take another wife, the
gratuity given by him to reconcile the first to the su-
persession, the measure of which seems not to be
settled ;° as will also be more particularly scen in the
following chapter.” vi. What a woman reccives from
the bridegroom, on the marriage of her daughter.
vir. What she owes at any time to the good graces of
her husband ; as, for instance, a reward for performing
well the business of the house in her department,
called her perguzsite.” virr. Anything given her at
any time by any of her relations, being cspecially
given ;—a description, sufficiently gencral to compre-
hend gifts so made to her before marriage, while yet
an unbetrothed member of her own family ; which
are expressly included by various authorities.” 1x.
The earnings of her industry, as by sewing, spin-
ning, painting, and the like.” Such arc the instances

(1) Post, p. 39 and 240.
(2) Mit. on Inh, ch. IT, sect. xi, 30.
Daya Cr. Sangraha, ch. II, sect. ii, 15.
(3) Post, p. 40.
(4) Catyayana, 3, Dig., 563, 569,
(5) Jim. Vah., ch. IV, scet. i, 21.
Id., sect. iii, 11, 12, 15.—Mit. on Inh., ch. II, scct. xi, 5.
(6) Post, p. 38.
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ed in the Smriti Chandriea: upon the last of which
it must be remarked, that it does not occur in the
enumeration given in the MvZacshara,® any more
than in Menu ;® while Jimuta Vahana, with others,
exclude it, observing that, though the proceeds be
her’s, they do not constitute ‘‘ woman’s property,”
and that her husband has a right to them, independ-
ent of distress.® Yet, it seems admitted, that her
heirs, and not his, succeed to them after her death,
she having survived him ;® the reason for the doubt,
as to their constituting S#ridhana being, that it is pay-
ment by strangers, not a giftfrom her husband, or any
of her relations,—a circumstance belonging to the
description of the property in question.® The same

objection applies to, x. What is given to a wife for -~

sending, or to induce her to send her husband to per-
form particular work ; which by some is included,® by

others denied.” x1. Property, which a woman may —

have acquired byinheritance, purchase, or finding ;—
what has been inherited by her being so classed by
Vijnyaneswara, whoseauthority prevailsin the Penin-
sula ; while it is otherwise considered by the writers
of the Eastern school.® Lastly, x11. The savings of her

(1) Mit. on Inh., ch. II, sect. xi.

(2) Menu, ch. IX, 194.

(3) Menu, ch. VIII, 416.—Jim. Vah., ch. IV, sect. i, 20.
Catyayana, 3, Dig., 5666.—Nareda, 2, Dig., 249.
Post, p. 38.

(4) 3, Dig., 472, 495, et seq.—3, Id., 628.

(5) Post, Append. to ch. I, p. 21.

(6) Jim. Vah., ch. IV, sect. iii, 19, 20.

(7) 3, Dig., 568.

(8) Mit. on Inh., note to ch. II, sect. xi, 2.—3, Dig., 568, 627.
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maintenance.®—Dying, without leaving issuc, the

Stridhana of a married woman vests by dcs cent in her
husband, he surviving her.® The succession to her,
she surviving him, W111 be found detailed in a subse-

quent chapter, on widowhood.®

4 and 5.—Of the property of Religious institutions,
and of that partaking of jura regalia, somothing will
be incidentally said in parts of this work, in Wluch a
reference tothem connects with other subjectsof discus-
sion ;® materials, concerning them, that are accessible,
being too scanty to admit of any extended investiga-
tion.

It remains to speakof #itle, which is notvalid, unless
there have been possession under it; for which pur-
pose possession of a part is possession of the whole.®
Nor can the want of it be accounted for on the ground
of opposition by an adverse party, ® the rule requir-
ing, that there should be juris et seisine conjunctio,
- to make a completely legal one ; it being laid down,
that occupancy alone is not sufficient to constitute a
right, without a title, and that the production of a
title will not suffice, unsupported by occupancy ; a
right resulting only from the union of both.® But
though simple occupancy, without a title, will not
constitute a right, a title may be dnferred from
possession; which (to use the language of our own

(1) Jim. Vah., ch. IV, sect. i, 15, and note.—3, Dig., 567.
(2) Post, ch. II, p. 39.
(8) Post, eh. X, p. 236.
(4) Post, pp. 140, 188, 198, 200.
(5) Yajuyawalcya, Beng. Rep., 1816, p. 554.
(6) 1d., p. 552.
(7) Beng. Rep., 1816, p. 553
Post, Append. to ch. XI, p. 42.—C.
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law, the doctrine of it and of the Hindu being in this
respect substantially the same) ““ may, by length of
““ time, and negligence of him who has the right,
“ ripen by degrecs into a perfect and indefeasible
“ title.”®—DBut, to be attended with this effect, the
possession must have been that of a stranger, not that
of one standing in certain degrees of relationship
(Sapinda,® or Saculya,””) to the rightful owner.®
Nor even, in the case of a stranger, will it avail him,
unless it have been maintained in the sight of the ad-
verse party, without let or molestation on his part, he
not having been under any disability to prevent his
interference, and thereby obviate the conclusion of his
having acquiesced; since, where neglect is not imput-
able, the title of a rightful owner retains its validity.®
Possession, under the circumstances that have been
stated, for ten years, if the property be of a personal
nature, or for twenty, if it be real, extinguishes the
right of the original owner ; he having been, during
the time, in a condition to vindicate it, though it is
said to be otherwise, in the Southern part of India.®
Gencrally speaking, in case of dispute, a title must be
proved by the original holder ; but, if there have been
.a descent, the presumption of right in his favour of the
heir, so as to cast upon the adverse party the burthen
of disproving it; in which case also there is some ana-

(1) Blackstone’s Comun., vol. ii, p. 196, 12th edit.
(2) Sapenda, near kindred, offering the funeral cake to the sams
ancestor.
(3) Saculya, remote kindred.
(4) Vrihaspati, Beng. Rep., 1816, p. 557.
(6) Vyavahara Matrica ; Beng. Rep., 1816, p. 557.
Vrihaspati, Id.
(6) Post, p. 300. Append. toch. I, p. 26.—2, Bombay Rep., p. 222.
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logy between the Hindu law, and our own ; and, if
the possession have continued for threc generations,
it cannot be disturbed.®*

Of the three universally recognized natural rights,
viz., the right of personal securily, (referable as well
to the unmolested enjoyment, as to the preservation
of life,) the right of personal liberiy, and the right of
private property, it having been the policy of the Bri-
tish legislature, with regard to the two former, to leave
the native at our Presidencies to the protection of the
English law, to be modified, in its application, by the
discretion and wisdom ofthosc entrusted to administer
it, its benevolence has confirmed to him, with respect
to the latter, the benefit of his own code and customs ;
by directing thathisnierilance and successionto lands,
rents, and goods, with all mattors of conéract between
party and party, shallbedetermined by such laws and
usages, as the same would have been determined by,
had the suit becen commenced in a Native Court.” Of
these two great titles, property, that has been discuss-
ed, pervades both, with reference either to transmis-
sion, or exchange. And, asinheritance pre-supposes
marriage, this, with some subordinate titles, springing
out of it, will form the matter of the next, and some
subsequent chapters. And, first, of marriage.

(1) Vyavahara Matrica ; Beng. Rep., 1816, pp. 553, 557,

Vid. tam. Post, Append. to ch. T, p. 26.
(2) See the Royal Charters.—[Reg. I11 of 1802, see. xvi, cl. i.]

[(a) The Hindu law of limitation in respect of the period within which
rights to property may be recovered hasbeen suporseded by Act X1V of 1859.1



CHAPTER IL
ON MARRIAGH.
By no people is greater importance attached to mar-
riage, than by the Hindus. Itis, among them, with
one sex, (the female,) indispensable. With the other,
it constitutes the order of Housekeeper {( Grihasta ;) the
second, and most respectable of the four, by which,
with them, the different periods of human life are dis-
tinguished.” It completes for the man the regenerat-
ing cerernonies, expiatory, asis believed, of the sinful
taint that every child is supposed to contract in the
parent’s womb ;® and being, for the Sudra, and for
women, the only one that is allowed,® its obligatori-
ness is, as to the latter, among the ordinances of the
Veda.®” Thus religion and law co-operate with the
climate in its favor. The consideration of it, regarded

(1) Menu, ch. IV, 1. VI, 89, 90. They are thus enumerated ; 1, The reli-
gious student, (Brahmachari,) who has received investiture, snd is
in a course of pupilage ; 2, The householder, (Grili,) or married man;
3, The hermit, ( Vanaprasia); 4, Themendicant, ascetic, or anchoret,
(Bhikshu, Sanyast, or Yati) Datt. Mim., p. 62, note 60, Menu, ch,
VI, 1, 38,39, 87. Dubois, on the people of India, part ii, ch. I, p, 91,
4to. odit, The first stage may be prolonged through. life, withoub
passing into the order of housekeeper; whence there are three reli-
giousorders ; the perpetual student, thehermit,and the anchoret.—C.

(2) These will be found enumerated under the following references, viz.,
Note to Mit. on Inh,, ch. T, seet. vii, 3.—Note to Dat, Mim., sect. iv,
23.—Note to 8, Dig., 104. See also Id., p.606.—Menu, ch. VI, 91.—
Asiat. Res., vol. vii, p. 310.

(3) 8, Dig., 94, 2. 1d., 391.

Note to Mit. on Inh., ch. I, sect. vii, 9.

(4) Menu, ch. II, 7.
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as the foundation of a family, of which the husband is
the head, involves, not only the reciprocal rights and
duties of man and wife, but the derivative oncs also of

arent and child, guardian and ward. To select a suit-
able husband for his daughter, at an age when she can
havebutveryimperfectideasoftheobject, cvery Hindu
father is cxpressly bound; failing whom, the duty is
incumbent on a succession of paternal relations™ and
finally on the mother ;** which having been neglected,
to the prejudice of the girl, for threc years from the
time that she becomes marriageable, she is at liberty
to choose for herself.” Thouglh the law be so, it may
be a question, whether, according to modern practice,
the right do not in this case continue to attach to the
substitutes for the father, instead of vesting in the
girl. And, as to the proper time, according to Cul-
luca Bhatta, the distinguished expositor of Menu,™
it precedes puberty,” Menu having enjoinced cvery
man togive his daughter in marriage, though she have
not attained the age of eight.”“This iy to be under-
stood, however, of what is called the detrotlment.'”

(1) Yajnyawaleya, 3, Dig., 106.—1, Bombay R., p. 14.
Post, Appcnd.’ 1o ch. II, pp. 28, 30.—C. P
(2) Menu, ch, 1X, 4, §9, 90 —Vrihasp., 2, Dig., 3806, 491.
Jim. Vah., ch. XI, 11, 6.
The King v. Kistnama N, ; Notes of Cases at Madras, vol. ii, p. 80.
(8) Yajnyawaleya, 3, Dig., 106,
' Post, Append. to ch. II, pp. 24, 25.—C,
Preface to translation of Menu, p. xiv.
(4) 2, Dig., 386, 387.—3, 1d., 828.
() Menu, ch. IX, 88, 94.
Jim. Vah., ch. I, 89.
1, Bombay Rep., p. 360, Note.
(6) Post, Append. to ch. 1I, pp. 32, 34, 35.
[(a) viz., Grandfather, brother, uncle, male cousins. II, Colobrooke, 28.]
_[(b)Girls are given in marringe afi the age oftwo and upwards, till they attain
their maturity. A Brahmin girl attaining maturity without haviog contracted
marriage, forfeits her caste.—Str. Man, of ITd. Law, pp. 19, 20. '
The time of marriage for males' is, inthe case of Brahmins, Cshatryas, and

Vysyas, after the dompletion of the stage for studentship. For the Soodras there
is no limitation.—1d., 24.]
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leaving the girl under the care of her family, till her
maturity admits of her husband claiming her;of which
it is the province of the mother to give notice. It was
the same among the Jews.” Revolting as is the idea
of an engagement of this nature being finally contract-
ed thus early, it is not a little aggravated by the
restriction imposed on virgin widows, not to marr

again ;*“ and which is never violated, without a loss
of character. The betrothment, once effected, by
the bride and bridegroom walking seven steps hand
in hand, during a particular recital, the contract is
perfected upon their arriving at the seventh step ;@
and may be enforced by the husband, on completion
of the time.® As between Parsecs, it is held indis-
soluble.® Previous, and up to betrothment, the affair
rests legally in promise ; which may be broken, sub-
Jject to consequences, as the breach can, or cannot
be justified.® A.ccording to Hindu superstition, an
agreement for the purposc would be lawfully deter-
mined, on the part of the man, by the occurrence of
unfavourable auspices; such as a flight of birds, or
the chirping of a lizard, in the one or the other
direction, when sceking a prosperous hour for the

(1) Selden’s Ux. Hebr. L, 81,ch. IT1L.} (4) Menu, ch. IX, 47,
Menu, general note, p. 364, v. 3. Post, Append, toch. II,p. 27t0 31.
(2) Asiat. Res., vol. vii, p. 310. 1, Bom. Rep., p. 138.—2,1d.,245.
Post, p. 241, and Append. to ch. '

X, p. 400. (8) 1, Bom. Rep., pp. 59, 882, 392.
(8) Menu, ch. IiL. 43, ch. VIII, 217. 5, 1d., es. TT T 98%
2, Dig., 484, note. Aliter, onground of custom, 1, Id.,
Cu:%(lluca.4 Slghatta, Id., 455—Yama, p. 410.
., 488.

[(a) The British Legislature in India, by Act XV of 1856, has declared the
re-marriage of all classes of widows valid, and has secured to them and their
offspring certain rights and privileges.—Post, chap. X, p. 232, note.]

[(b) The other ceremonies are of minor significance. The tying of the
Taly or nuptial token by the bridegroom round the neck of the bride is g
practice sanctioned by usage, but not prescribed in the Sastras.—Str. Man.
of Hd. Law, p. 28.]

[(c) Vide cascs Post, ADDENDA tit. Marriage.]
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wedding ;© and a variety of causes are enumerated,
warranting, as they respectively apply, retraction on
either side :® but, where the attempt to withdraw is
without excuse, performance of the engagement may
be exacted, as it might have been with us, previous to
our Marriage Act.” Wherever, from the existence of
a legal impediment, or the death of the young woman,
the ultimate ceremonyhas beenprevented from taking
effect, the bridal presents arc returnable, the bride-
groom,in the latter case, paying the expenses incurred
on both sides.®® These presents, where the marriage
has been completed, constitute part of the woman’s
Stridhana, as explained in the preceding chapter.®’
They must be bond fide, however ; that is, tokens of
courtesy, and the fruit of affection toward the girl,
not received by her kinsmen for their own use,
amounting to a sale of her, which is forbidden."
Where such a gratuity had been given, and the
man died before consummation, the widow was an-
ciently marriageable to his brother, he and she both
consenting ; his consent being specially requisite, she

(1) Post, Append. to ch. II, p. 37.—C.
Introiit in sedes ater alicnus canis ;
Anguis per impluvium decidit de tegulis ;
Gallina cecinit ;—interdixit hariolus,
Haruspes vetuit ante bruman aliquid novi.
Negoti incipere, &e.—TEr. Phormio, Act IV, Scc. iv.
(2) Menu, ch. IX, 72..—Culluca Bhatta, 2, Dig., 493.
Vasishta, Id., 490; Yajnyawaleya, Id., 492,
Post, Append. to ch. II, p. 38.
(8) Nareda, 2, Dig., 492.—Post, Append. to ch. II, pp. 34, 36.
(4) Mit. on Inh., ch. 1T, scech. xi, 29, 30.
Sancha, 3, Dig., 611.—DPost, Append. to ch. II, pp. 86, 87.
(5) Ante p, 17.—1, Bombay R., p. 64.
(6) Menn, ch. III, 51, 54, ch. IX, 98, 100. Post, p. 30.

[(a) If the breach be on ihe girl’s side, without discovery of logal fmpediment,
ker family are to bear the expenses,—Str, Man of ¥d, Law., p. 81.]
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being considered as blemished, by having been pre-
viously affianced to another.® Such a union isnot to
be confounded with a practice of appointing a brother
(or other near kinsman) to raise up issue (Cshatraya)
to a childless husband ; which, having existed among
the Patriarchs, received from Moses the sanction of
law ; but which, reprobated from the beginning by
-the higher classes of the Hindus, appears never to
have prevailed but among Sudras.® As was the case
with the Hebrews in respect of tribe,® so with the
Hindus, the contracting parties must be of the same
class. Without identity of class between the mar-
ried parties, the issue, according to some authorities,
was not esteemed legitimate ; while, according to
others, the stipulated equality was so construed, as to
admit, within that description, the offspring of lawful
espousals, between a man of a superior, and a woman
of an inferior, provided she were of a regenerate tribe;
by regenerate, being intended, any other than that of
the Sudra; that is, any of the three superior ones ;®
the old law permitting men of higher tribes to marry
in tribes so far below them ; and allotting, to the issue
of such marriages, shares of the heritage, in certain

(1) Menu, ch. IX, 69, 97.—2, Dig., 466.

(2) Menu, ch. IX, 59, 64, 66.—2, Dig., 466,
Post, Append. to ch. IV, pp. 164, 201.

(8) Numbers, ch. XXXVI, v. 6.

(4) Menu, ch. III, 4.—Apastamba, 3, Dig., 159.—Id., 116.

(5) Regenerate, has reference to the three classes of Brahmin, Cshatrya and
Vaisya, meaning, born a second time, through the ceremony of Upazza-
yana, when those higher classes were invested with the distinguishing
thread ; the Brahmin before the age of nine, and the other two classes at
any time previous to the nuptial ceremony. On it depends also the com~
mencement of the connexion between the pupil and his spiritual teacher,
for the purpose of instruction in the Vedas.
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decreasing proportions. Such was the doctrine of the
Eastern school, in which equality of class was, with
reference to the wife, understood as excluding, for a
man of any of the three superior ones, a Sudra woman
only. And, though the writers of the Western school
extended the license without reserve, there is said,
while it prevailed, to be no mention, even in the re-
cital of any ancient story, of a woman of the servile
class becoming the first wife of cither a Brahmin, or a
Cshatrya, though cver so much at a loss for a suitable
match—in such low cstimation was the Sudra held by
the other classes.® But it is unnecessary to dwellupon
these distinctions, the practice of such intermar-
riages being considered to have been prohibited from
the commencement of the present (the Cali) age ;@
since when, equality of tribe has been over, as it con-
tinues to be, in the strictest sense, essential to a legal
marriage, though not to the legitimacy of tho issue :
inasmuch as, should onc so prohibited take place,
the issuc would notwithstanding be legitimate.
But the converse does not lhold : the offspring of a
woman of a superior tribe, by a man of aninferior one,
being excluded from the definition of legitimacy,
and consequently debarred from inheriting.®? Dut,
though the class must be the same, the partics
must be of distinct, and unconnccted jfumzlies, as by
the Jewish, and other codes ; a condition, carried, by
the Hindu law, farther than it was in the Levitieal.
(1) Menu, ch. III, 14. Id.,ch. IX, 178, Mit. on Inh., ¢h. T, scct. viil.—Suther-
(2) Jim. Vah., ch. XI, sect. i, 47. land’s Synops., p. 213,
(3) Mit. on Inh., ch. 1, sceb, xi, 2.

[(a) Among the Jower classes of Sudras, marrvingo with fomalps who have lived

in concubinage is allowed ; and childron begotiun before such marringo nre legili-

matized on marriage should the custom of the caste sanction such recognition. ™ In
the Vellala caste, such marrigges are not allowed.~—Str. Man, of 11d. Law, pp. 40, 42.
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by which ours is, in this respect, regulated.> The
marriage ofa Sudra, indeed, with a woman of the same
primitive stock, is allowed ; and the son born of such
marriage is of course capable of inheriting.® But,
among the other castes, a woman, to be in this respect
eligible, must not be descended from the paternal, or
maternal ancestors of her proposed husband, withinthe
sixth degree :®and, upontheprinciple(aswillhereafter
appear) thatan adoptedson identifies, to allintents and
purposes, with anatural one, it follows that a marriage
by such a son, with the daughter of him by whom he
has beenadopted, would be incompetent,—Iliable to be
regarded as incestuous, like a person marrying his
sister.® These points were agreed in a late case before
the Supreme Court at Madras, after deliberation, and
consulting with the Judges and Pundits of the Sudder
Dewanny Adawlut at that Presidency ; and after ob-
taining the opinion ofthe Punditsofthe Supreme Court
at Calcutta, with those ofthemostlearned native jurists
in several of the provinces.® Various texts of Menu
discountenance the marriage of a younger brother, or
sister, before their elder.® Distinctions as to caste en-
tering into almost every concern of Hindu life, the
important one of marriage has its appropriate forms.®
Eight areenumerated ;—the Brama, Daiva, Arsha (or

(1) Menu, ch. IT1, 4, 5. (4) Menu, ch. III, 154, 160, 170.—Id,,
(2) 8, Dig., 829.— Asiatic Res., vol. v, ch, XI, 61.

R4 .| Note to Datt. Mi b, vi, 54
3) Saulogrammum Vencataramia ove to LJatt. Mim., S€Cu. Vi, 9
3 ]?illayg v. Velly-Ummall and —2, Bombay R., p. 533.

others, 3rd Term, 1821.Ex relat. | (5) Menu, ch. III, 20, et seq.

Sir B. Stanley, Ch. J. Yajnyawalcya, 3, Dig., 604

Datt. Mim., sect. vi, 27, 82,

[(a) Ordinarily, among all classes only paternal and maternal uncles and brothers
and sisters and their descendants are viewed as within the prohibited degrees.—Str.
Man. of Hld. Law, p. 47.]

[(b) The prohibition extends to his adoplive as well as his natural family, and
his progeny are under the like prohibition in both families.—Id., p. 48.]
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Rishis) Prajapatya (or Caya), Asura, Gandharva,
Racshasa and Parsacha. Of these, the four first, being
approved ones, are proper for the Brahmin ; the three
next for the other classes ; that is, the Gandharva and
Racshasa are permitted to the Cshatrya, or military
class, and the 4dsuratothemercantileand servilcones.®
Such is the usual distribution ; though Menu, as re-
garding the succession to the wr of the woman,
received at the time of her marriageinan wurnblamed
form;-adds,the Gandharva to thé four first.® Nuptial
ritésaccompanying thent all;® have the effect of dis-
tinguishing even the less approved ones from com-
merce purely illicit, to which otherwise the Gandhar-
va and Racshasa ones might be assimilated ; the
former importing an ambrous connexion, founded on
reciprocal desire ;@ the latter, the enjoyment ofa cap-
tive seized in war ;* for whose lot the Mosaic law bhu-
manely provided in like manner, by requiring her
captor, taken with her beauty, to marry her.® Of the
Asura form, appropriated to the two inferior classes,
the characteristic is the payment of moncy by the
bridegroom, to those who give the bride away ;
considered to be a sordid procecding, and, as such,
constantly forbidden ;® while the Paisacha, denot-
ing an advantage taken by a lover of his mistress,

(1) Menu, ch. IX, 196.
Jim. Vah., ch. V, sect, iii, 3.
(2) Devala, 3, Dig., 606.
(3) Menu, ch. ITI, 42.—Yajnyawaleya, 8.—3, Dig., 604.
(4) Menu, ch. IIT, 26, 33.— Yajnyawalcya, 3.---8, Dig., 604,
{5) Deut., ch. XXI, v. 10, et scq.
(6) Menu, ch. III, 51.—Id., ch. IX, 98, 100.
2, Dig., 487
[() Thoufh cach class has its characteristic deseription of marxiage, there is
nothing to bind them to the species appropriated to thew.~Swarama Casia Fillay
v. Ragavan Pillay and another.~Dec, Mad. 8. U., 1859, p. 44.]
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when asleep, or otherwise off her guard, prohibited
to all, is universally reprobated.” Menu, indeed,
joins together the Asura and Paisacha, as never
to be used ;” and it is said in the Digest, consist-
ently with the above remarks, that “ at present, the
“ Brama nuptials only are practiced by good men ;”’
though it is admitted that the more disapproved forms,
as the Asura, and the rest, are sometimes resorted
to by others :® and it is questionable whether, in
Southern India, any other form than the Asura be now
observed.” Omn the solemnization of the marriage,
according to the one or the other set, depends, with
the estimation of the progeny, the course of descent
from the wife, as will appear in treating on widow-
hood.” The bride being known not to be a virgin,
the right is a distinet one; the customary office,
founded on the Veda, expressing that “the Virgin
¢ (meaning the bride) worships the generous Sun, in
“ the form of fire ;”® an invocation, sufficiently denot-
ing the exclusion of one who is not so.” Like other
institutions of a mixed nature, partaking of religious,
as well as civil considerations, the one in question,
being duly solemnized, is celebrated with ceremonies,

(1) Menu, ch. ITI, 34.—3, Dig., 605.

(2) Menu, ch. IIX, 25.

(3) 8, Dig., 606.— Asiat. Res., vol. vii, p. 311.—C.

(4) Menu, ch. ITI, 42.

(5) Post, ch. X, p. 232.

(6) Menu, ch, VILI, 226.—Note to Mit. on Inh., ch. I, sect. =i, 19.—

3, Dig., 280.

(7) In the Supreme Court at, Madras, evidence was given of a species of
marriage called Yellatam, amounting to & qualified adoption of the
bridegroom by the bride’s father ; and it seemed admitted that some such
custom prevailed, though the exact effect of it was mot established.

Vencataratnam o. Vencammal and others, Sup. Court, 2nd and Srd
Terms, 1824. XEx, relatione, Ch. J.
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the details of which are thus recapitulated in the
¢ Bssay” referred to below.® ¢ The bridegroom goes
¢in procession to the house where the bride’s father
¢ resides, and is there welcomed as a guest. The
“bride is given to him by her father in the form usual
¢ at, every solemn donation, and their heads are bound
“ together with grass. He clothes the bride with an
¢ upper and lower garment ; and the skirts of her man-
“ tle and his are tied together. The bridegroom malkes
¢ oblations to fire, and the bride drops rice on it, as
“an oblation. The bridegroom solemnly takes her
“ hand in marriage. She treads on a stone and mullar.
¢“They walk round the fire ; the bride stepping seven
“ times, conducted by the bridegroom ; and he then
¢ dismisses the spectators, the marriage being now
“ complete and irrevocable.” The essence of the rite
consists in the consent of the parties, (as with us,
formerly, before the Marriage Act;)—that is, of the
man on the one hand, and, on the other, of the father,
or whoever else gives away the bride. The union, once
effected, involves ; I, Reciprocal rights and obligations
of a personal nature, as between husband and wife ;
II, Special rights of property ; III, The right of super-
cession., Of each of these in its order ; to which it is
proposed to add; IV, A slight comparison of the Hindu
law of marriage with other Codes, and particularly our
own, on the same subject.
(1) Essay on the Religious Ueremonies of the Ilindug, by Mnr.
Colebrooke, Asiat. Res., vol. vii, p. 309. For other de-
scriptions of a Iindu marriage, sce Dubois, on the Character,

Manners and Customs of thie People of India, p. 137. And
Append. to this work, p. 61.

Menu, ch. ITI, v. 55,
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1. Reciprocal rights and duties.—The right of in-
heritance, as between husband and wife is, in a great
degree, reciprocal ; the latter succeeding as heir to
the property of her husband, leaving no male issue ;—
universally, if he died sole and exclusive owner of
what he possessed ;® but with a difference in different
parts of India, according to the prevalence of different
schools, in the event of his having continued at his
death a member of an undivided family.® But, where
the husband died before consummation, it has been
held that his widow is entitled to maintenance only ®
Her title to the inheritance depends upon her having
been chaste ; adultery subjecting her to degradation
from caste®™ by the loss of which she forfeits her right
of inheritance.® According to one authority, it puts
her life in his power, if committed with a man of low
class ;® and other texts, protective of her person, even
in case of infidelity, are said mot to apply to the
aggravated instance just mentioned.® For every un-
becoming thought of the kind, there must be expia-
tion ;™ and, wherever the fact have taken place, there
ensues for her not only a state of extreme mortifica-
tion, short of nothing less than the want of necessary
subsistence,® but it authorizes the husband to take a
second, the nuptial tie with the former remaining

(1) Vrihaspati, 3, Dig., 458. (6) Menu, 2, Dig.,, 423.—2, Dig.,
(2) Post, ch. VI, p. 110. 425,
(3) Vencataratnam v. Vencammal | (7) Menu, ch. IX, 21.—Yajnya-

and others ; Sup. Court, walcya, 2, Dig., 424.
Madras, 1824. (8) Menu, ch. IX, 30. 1d., XTI, 177.
(4) Mit. on Inh,, ch. TI, sect. i, 39. Narecfa, 2, Dig., 415.—1Id., 423.
Post, p. 163. Yajnyawalcya, 2, Dig., 422.
(5) Vrihaspati, 2.—2, Dig., 425. Vrihaspati, Id., 425.

[(a) When either party incurs forfeiture of caste, intercourse between them
ceases ; and should the loss of caste be on the side of the female and she be son-
less, she is accountied as dead and funeral rites are performed for her. If she have
@ 801, he is bound to maintain her, and in this way, under such circumstances,
her cxistence is recognized notwithstanding her loss ofcaste.—~Str, Man. of Hd.
law, p. 32.] s
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undissolved.® It may be here noticed, that criminal
conversation with another’s wife is, with the Ilindus,
strictly speaking, a crime, punishable as such; by
ignominious tonsure, if committed by a priest; while,
in the other classes, it may extend to lifc; the proof
being deducible from circumstances, where direct evi-
dence is not to be had.® But, in the King’s Courts,
it would be actionable, not falling within the descrip-
tion of either of the two subjeets, in determining upon
which, these are to administer the Native law.® In
examining the part of the law under consideration,
it is painful to remark its distrust with regard to
female chastity ;® the deficiency of which, attributed
by it to the constitution of the sex, may, if it oxist; be
more justly ascribed perhaps to their ill-proportioned
marriages, in point of relative age ;—mnot to mention
with regard to women, the peculiar constraint attend-
ing their domestic lot.” Liable, as the wife is,
to be coerced and abandoned for misconduct, deser-
tion of a blameless one, beside being punishable
in the husband, cntitles her to a third of his pro-
perty as a separate maintenance ;¥ Mcenu exacting for
her the utmost benevolence,” while he enjoins to

(1) Dubois, p. 136.
(2) Menu, ch. VIII, 352 to 362.
Td., 371 to 385.
Post, Append. to ch. IT, p. 40 to 44.
Note a case of the kind, in the Sudr Adawlut at Bombay, in
which damages were recovered. I, Bombay L., p. 353.
(3) Menu, ch. IX, v. 1 to 18.—2, Dig., 382. '
Also twelve Slocums, extracted from the Mahabharata, 2, Dig.,
393.
(4) Sancha and Lichita, 2, Dig., 430, 431.
(5) Menu, ch. VIIT, 389.—Nareda, 2, Dig., 413.
Yajnyawalcya, Id., 420.
Post, Append. to ch. IV, pp. 45, 47, 48.
(6) Menu, ch. II, v. 55 to 59.

[(a) The husband is not entitled to damagos from tho adulterer, the Iindu
law_ mnot providing for discrotionary damages upon any account.,—Sir. Man,
of Hd. law, p. 2. Asa criminal offence, adultery comes within the provisions of
Sec. 497 of the Indian Penul Code, (Act XLV of 1860.)]
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both reciprocal constancy as their supreme law,” and

mutual content as the indispensable condition of their
happiness.® Other causes, as well as infidelity, oper-
ating to disappoint the primary object of marriage,
lead to separation; such as confirmed barrenness in the
woman, and corporal imbecility in the man ; with
loathsome, or incurable disease in either.®® For a sum-
mary of these, recourse must be had to the references
below ;* upon which it may be observed what a lati-
tude is given for the will and caprice of the husband,
wherever there exists in him a disposition to take ad-
vantage of the letter of the law.® A husband more-
over having provided for his wife, in the event of his
necessary absence abroad, different periods are indi-
cated, (according as he has, or has not, been heard of,)
during which she is to wait his return with patience,
—notwithstanding that ¢ long absence is considered
“ by sages as equivalent to natural death ;"’® as well
as that ¢‘ the natural passion implanted in the human
“race by the Divinity is not to be endured.”® But
the text of Devala, referred to,”® are considered as re-
garding past ages, not the present; and, at all events,
not as legalizing the act, but only as averting a conse-
quent fine to the king ; as our Statute of James against

(1) Menu, ch. IX, 101, 102.—Culluca Bhatta, 2, Dig., 497.
(2) Menu, ch. ITT, 60.—2, Dig., 401, 402.
(8) Menu, ch. IX, 81.—2, Dig., 419.—Devala, Id., 414, 470.
Yajnyawalcya, 2, Dig., 418. Y
Post, Append. to ch. IL, pp. 52, 53.
(4) Menu, ch. IX, 74, 75.—Yajnyawalcya, 2, Dig., 450.
(5) Menu, ch. IX, 76.—Devala, 2, Dig., 470, 471.
(6) 2, Dig., 472. (7) 2, Dig., 386. (8) 2, Dig., p. 471.
[{a) A divorce is permitied to a wifo according to the rules of the Kunsara
caste in case of ill-treatment. I, Morley’s Digest (old ser.), tit. Husband and
Wife, pl. 14; and generally on account of a husband’s dissolute and bad charac-
ter, if it be proved to be permitted by the caste, though the Shastras do not admit
of divorce under any circumstances, Id., pl. 14a.]



bigamy, under similar circumstances, cxcuses the fe-
lony it creates, avoiding at the same time the attempt
at a second marriage. Subtraction of conjugal rights
is denounced on either side with heavy penalties ;™
and the relative duty ; of constantly maintaining one
another, is alike inculcated.® The early codes of all
nations seem to have subjected the wife, among other
members of a man’s family, to corporal chastisement ;
the civil law, to the extent of allowing the husband,
for some misdemeanours, fagellis et fustibus acriter
eam werberare,—for others, modicam -castigationem
adlibere. Our own gave the like permission, restrict-
ed only within somewhat more reasonable bounds ;—
and Menu, whether he set, or only followed the un-
manly cxample, certainly includes the wife among
objects of domestic discipline, when conceived to de-
serveit. Less brutal indeed, in this respect, than the
civil law, with him the authorized instrument is, ‘““ a
“small shoot of a cane;” to which truth, however,
compels to be added, the option of ‘“a rope ;”’—the
correction however to be inflicted ‘¢ on the back part
‘““ only of the body, and not on a noble part, by any
“means.”® For what sort of delinquencies such baxr-
barism might be indulged, may be collected perhaps
out of an extract from Harita,®with the comment on
that citation. But, for the credit of Hindu law, a

(1) Menu, ch. IX, 4. Id,, 2, Dig., 416.

Vrihaspati, 2, Dig., 386.—Smriti, 1d., 425.
(2) Menu, ch. VIIT, 389.—3, Dig., 406, 460, Id., 26.
(8) Menu, 2, Dig., 209.—1d., 441.—Menu, ch. 1X, 290,
Culluca Bbatta, 2, Dig., 421.

1, Bombay R., p. 871, note.
(4) 2, Dig., 433, et scq.
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maxim, of authority deemed to be equivalent to that
of Menu, says beautifully, “strike not, even with «
““ blossom, a wife guilty of a hundred faults 7® And
it may be confidently assumed that, at this day, in no
British Court, administering whether the English or
the Hindu law, would the claim be tolerated for an
instant, justifying so much as the lifting up a finger
against a woman, any more than that of ‘“slaying or
mutilating her ;” which, in the case of a wife, the latter
may be said always to have prohibited.®

II. Special rights of Property—Though a wife be
one of three persons declared to have in general no
wealth exclusively their own, the position is modified
by the authority that lays it down ;®—and it is certain
that, beside the contingency of her succeeding as heir
to her husband, a Hindu wife has present rights of
property, of two kinds :—1. That Stridiana, which
being, generally speaking, exclusively hers, has already
been treated of at large, under the title of Properdy ;®
and to which there will be occasion to recur, in de-
scribing its descent.® 2. Whatever is not S#ridhana
is possessed by the wife, subject to the direct and
unlimited control of her husband. This, upon the
preponderance of authorities, may be taken to com-

(1) Note to 2, Dig., 209.

(2) Menu, 2, Dig., 423.

(3) Menu, ch. VIII, 416.—2, Dig., 249.
{4) Ante, p. 13.

(5) Post, p. 236.
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prehend what she acquires by her industry,® together
with what she obtains from strangers, or inherits, on
failure of nearer heirs.® It has already been stated,
with regard to what devolves on her by inheritance,
that the rule as to her property in it is not uniform in
the different schools ;® while, with respect to the other
two sources just mentioned, Jagannatha® observes,
that ‘“no argument is found to show, why a woman
“ghould not have independent power over that which
¢“she has gained by arts, or which has been given to
““her by a stranger on a religious consideration, or
¢ through friendship, but should have independent
¢ power over that which was received as a bribe ;”—
alluding to the instance No. 2, in the preceding enu-
meration of Stridhana.® Itisnecessary also, in every
case of ornaments belonging to her to distinguish
between such as were given to her by her husband,
or some of her relations, on, before, or connected with
her marriage, and those worn by her occasionally, not
having been so given; the latter not being her pro-
perty, but her husband’s descendible to his heirs, she
survivieg him, and divisible among them on partition :
but it is otherwise if they were habitually worn by
her ; since this would imply that they were hers; in
which case, they are not partible.®

(1) Menu, ch., VIII, 416.
9, Dig., 249.—3, Id., 56G.

(2) 3, Dig., 5066, ct. scq.

(3) Ante, p. 19, (4) 2, Dig., 570. (5) Ante, p. T,

(6) Menu, ch. IX, 200.—3, Dig., 571.— Apastamba, 3, Dig., 570.
Devala, Id., 577, 469.—Mit. ou Inh,, ch. I, sect. iv, 14,
Post, p. 211, and Append. to ch. LI, 1. 54,
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Of her property, of whatever kind, she dying in the
life of her husband, it is a general rule, that, if she die
without issue, it goes to her husband, or his nearest
kinsmen (sapindas), allied by funeral oblations, pro-
vided the marriage was in an approved form ; if other-
wise, to her father.® But Jimuta Vahana and Jagan-
natha say, that the rule applies to that part of her pro-
perty only which is acquired at the time of her mar-
riage ;® while Vijnyaneswara, the Madhavaya and
other southern authorities are silent as to any such
distinction. Leaving issue, it will go to her immediate
female descendants, whether daughters, or grand-
daughters,—the grand-daughters taking per stirpes ;
the unmarried, and unendowed, of the one, or the
other, taking firsi. Where there are both daughters
and grand-daughters, it vests in the daughters exclu-
sively, subject tosuch a provision for grand-daughters,
as usage may warrant.® Daughters take equally, sub-
jecttotheabove distinction of married and unmarried;
failing female issue, sons and grandsons succeed ; and,
failing the latter, the husband and his relatives.®
What is called the wife’s fee, or gratuity, goes, by
way of exception, to her brothers of the whole blood.®
So much, with regard to the descent of the property
of the wife, dying in the life of the husband. For her

(1) Menu, ch. IX, 196.
Yajnyawalcya, 3, Dig., 606.—Nareda, Id., 608.

Mit. on Inh., ch. II, sect. xi, 10, et seq.
Post, Append. to ch. IT, p. 57.

(2) 8, Dig., 608, 609.

(3) Menu, ch. IX, 193.—3, Dig., 6800.
Mit. on Inh., ch. I, sect, xi, 17.

(4) Mit. on Inh., ch. II, sect. xi, 24, 25.
(5) Id., sect. xi, 14,—Ante, p. 29.
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rights, as-heir to him, he dying first, they enter more
properly into the chapter on Inheritance.®” And the
descent of the widow’s is reserved for the chapter on
Widowhood.®

III. Marriage having taken place, it would seem,
as if the right of divorce was, in general, by the IHindu
law, as it is by our own, martial only ;—mnot competent
to the wife, unless by custom, in contradistinction to
the Shaster;®®—a point, upon which the castes, in
their assemblies, are more in a course of excreising
jurisdiction, than our Courts ; nor is there much to be
collected on the subject, from any work in print. The
exception may be regarded as proving the rule ; there
being castes, (of the lowest kind indeed,) in which
not onlyis divorceattainableon either side, but where,
having taken place, the woman may marry again;
which, it has becn seen, she cannot in general do.
Such marriage is called Neutra,” being in familiar
use at Bombay.

I11. Theright of Supercession.— 1t remains to con-
sider the doctrine of Supercession ; by virtue of which,
though the woman can marry but once,—to the man,
a plurality of wives at the same timo is competent ;@
though not at his mere pleasure ;—the attempt, which
is justifiable in some instances, in others only wdmis-
sible, being, where it can neither be justificd, nor
tolerated, ¢llegal.®

(1) Post, ch. IX, p. 174,
(2) Post, ch. X, p. 238. )
(3) 1, Bombay R., p. 410.—Id., p. 3387.

) 1d., p. 59.
(5) Note to Mit. on Inh., ch. I, sect. xi, 2, 3.

[(a) Vide Ante, p. 35, note (a)]

[(0) To this practice the Ilindus have begun to sce sorious objection, and a
large body of influential members of that community in Bengal bave petitioned the
Governor-General of India’s Council for making Luws for an ensctment to sup-
press it in future.]
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1. The grounds,that justifyit, regard the conduect,
the temper, or the health of the wife; to which may
be added, barrenness, or during a period of ten years,
the production only of daughters.® In any of these
cases, cheerful acquiescence on her part entitles her to
be treated with proportionable liberality; while contu-
macious resistance subjects her to coercion, to public
exposure, nay, even to the discipline of the rope.® 2.
Upon the principle of volenti non fit injuria, the first
wife’s assent supplies the want of a justifiable cause, as
may be collected from various passages,indicating the

“means of obtaining it, and reconciling her to the in-
tended purpose, by a suitable settlement ;® the mea-
sure of which is differently defined ;* the most intelli-
gible one being ‘‘a compensation, amounting, with
‘““ her previous Séridhana, to a value equivalent to the
¢ expenses of the second marriage.” Such is the one
adopted by Mr. Colebrooke ;® while Jagannatha, on
a review of the several criteria proposed by different
authors, conceiving the best to be illusory, concludes
that a rule on the subject remains yet to be formed,

(1) Menu, ch. IX, 80, 81.
Devala, 2, Dig., 414.—1Id., 417.
Rammohun Roy’s “ Brief Remarks,” p. 8.
(2) Menu, ch. IX, 83.—Culluca Bhatta, 2, Dig., 421.
Ante, p. 36.
(3) Jim. Vah., ch. IV, sect. i, 14.
Mit. on Inh., ch. I, sect. xi, 34, 35.
Yajnyawalcya, 3, Dig., 558.
Post, Append. to ch. II, p. 58.
(4) Yajnyawaleya, 3, Dig., 17, 561. )
Sricrishna Tercalancara and Vijnyaneswara, 3, ng_f 18, Mit.
on Inh., ch. 11, sect. xi, 34, 35. ‘
(5) Post, Append. to ch. II, p. 51.—C,
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P

on due consideration of the difficulties attending it.®
That, in estimating it, account is to be taken of what
she already possesses, and that the difference only is to
be given her, all are agreed ; and, if the difference be
the other way, then a trifle only, for form’s sale.®—
This present, (as it is called,) however settled, classes
as Stridhana, as has been already noticed.® 3. Illegal
supercession, istheabandoning, withaviewtoanother,
a blameless and efficient wife, who has given neither
cause nor assent ;—a conduct, for which the husband
(says Nareda)® shall be brought to his senses by the
King, ¢“with a severc chastisement;”’ the samedoctrine
being held by Vishnu,® the Smuiti Chandrica,® and

other authorities; the desertion of a woman by her
husband for any offence whatever, less than actual
adultery, having been declared by an anonymous
Smritz, to be among the parts of ancient law, that
were abrogated at the beginning of the present
age.® A wife superceded, under whatever circum-
stances, must be provided for;® a bencfit that is
construed by the Pundits as rendering it imper-
ative upon her to continue to reside in the house
with her husband, his fickleness not absolving her
from her nuptial obligation. And, under whatever

(1) 8, Dig., 562.
(2) Id. and Daya Cr. Sangraha, ch, VI, 28, ¢t seq.
(3) Ante, p. 18.
(4) 2, Dig., 413.
(5) 2, Dig., 414.
(6) Post, Append. to ch. IT, pp. 45, 48.—C.
(7) General note, end of translation of Menu, p. 355,
(8) Culluca Bhatta, 2, Dig., 412.
Yajnyawalcya.—Id., 421.
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¢ircumstances she live apart from him, it is her duty
to seek protection from his relations,and, failing them,
from her own.®® ¢ But, after all,” (says Dacsha,
very feelingly,) ‘¢ with sorrow does he eat, who has
““‘two contentious wives.”’® To avoid one obvious
ground of difference among them, where a plurality
exists, the important point of precedency among them
1s settled by law. While the practice existed of con-
tractingmarriagesindifferent classes, it was according
to the order of class; the wife of the same class with
the husband ranked before all the others ;—dignity of
class prevailing against the influence of more youthful
charms, and alaterselection. Herpretension consisted
in the privilege of personal attendance onherhusband,
notwithstanding her supercession,and in performance
of the daily business relating to acts of religion ;—ob-
jects, in the discharge of which it would have been
discreditableto havesuffered the wife of aninferior one
to intermeddle. The latter indeed were rather in the
nature of Concubines, being described by distinct ap-
pellatives. At least they were not regarded as pos-
sessing the rank of regular wives, the law distinguish-
ing between the wife, and the espoused woman.®
Like the concubine among the old Romans, described
as Quam quis non marilt animo, sed concubitis causd,
stne stupri tamen crimine flagitiove, dome habet ; the
(1) Post, ch. X, p. 234.
(2) Dig., 411.
(3) Menu, ch. IX, 85—87.—Id., ch. III, 17—19.
Nareda, as referred to in Jim. Vah., ch. XI, sect. i, 48, 49.
Mit. on Inh., ch. IT, sect. i, 7, 28.
3, Dig., 484, ct seq.

{(2) In any case the Lusband is bound to maintain her.—Stir, Man. of Hd.
law, p. 37.]
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connexion constituting among them a sort of left-
handed matrimony, as contradistinguished {rom nup-
tial, or lawful wedlock—the countenance given to
which has been considered as approaching very near
the polygamy of other nations.®  But {his confusion
of classes by intermarriages has long since ceasced 3
and now that the partics must necessarily be of the
same class, the one first married is the one to be still
honored, not having been superceded for any fault.®
Other rules of preference are laid down, applicable to
particular cases; but, in general, the elder wite, as she
is called, takes the lead; clder, not necessarily in
years, but according to priority of nuptials ;¥ her hus-
band’s union with her being considered in Faw as hav-
ing proceeded from a sensc of duty, while his marri-
age with any other, she living, is veferved rather to an
impulse of passion.® ITow many it is competent for a
Hindu to have at onc and the same time, does not
distinetly appear.® She it is, (the clder, or first,)
that succeeds cventually to her husband as heir,®
maintaining the others, who inherit in their turn
on her death ; or even during her lite, in the cvent
of her dcgradation, or the like ;- possessing, as
they do, a capacity for the performance of veligious
ceremonies ; being the consideration upon which

(1) Elements of Civil Law, p. 265.

(2) Ante, p. 28.

(3) Yajnyawaleya, 2, Dig., 405, and note to Ld., -10s.

Post, ch. VI, p. 126.

(4) Catyayana, 2, Dig., 407.—Cen., c¢h, X V1.

(5) Noteto 2, Dig., 406.—Daesha, 2, Dig., -109. —-Post, ¢ch. VI, p. 125.

(6) Note to Jim. Vah., ch. IX, 6.~3, Dig., 114, 115.

(7) Post, ch. VI, p. 125.—Qu. tam. [t being usserted by a re-
spectalbile Sastree, that the property of the deceased husbund
is distributable equally among them ; for which he cites
the Venyachdry Myookha.
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the widow, as well as the son, is preferred in inherit-
ance.®? Such are the topics controvertible among the
Hindus, between husband and wife. Infinitely deli-
cate in their nature, judicial interference with them
is far from being encouraged by their law,® the spirit
of which, in this respect, has been virtually adopted
by our own, in the enactments of the Charters and
Acts of Parliament for India. But, however uncredit-
able or unbecoming such litigationmay be, it is certain
an action would be maintainable in a Native Court, by
a Hindu wife against her husband, to recover orna-
ments illegally withheld ;® nor can it be doubted but
that, as in our King’s Bench, so in the King’s Courts
in India, arficles might be exhibited by her against
him ; the Court, in the exercise of its jurisdiction
between them, having regard always to the acknow-
ledged authority, according to their own law, as
recognized by ours, of the Master of o family.

IV. The comparison intended here between the
Hindu and other Codes, our own especially, on the
subject under consideration, having been in some de-
gree incidentally anticipated, a few additional remarks
will suffice, to answer the proposed purpose of illus-
tration. The requisition of the Hindu legislator, that
fidelity between man and wife should be mutual, was
equitably and generously inculcated by the Civil law,
directing that “‘judex adulleriv ante oculos habere
¢ debt, et inquirere, an marttus, pudicé vivens, mulieri

(1) Mit. on Inh., note to ch. II, sect. i, 5. "
(2) Smriti; 2, Dig., 208, with the note.—Id., 377.

(3) 2, Dig., 378.—Post, Append. to ch. II, p. 59.—E.
2, Bombay R., p. 440.
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‘¢ quoque bonos mores colends autor juerit” adding,
“ periniquum entm videtur esse, ut pudicitiam vir ab
¢¢ yxore exigat, quam ipse non exhibeat.” Upon which
principle it is, that a husband cannot obtain a divorce
in the English Ececlesiastical Courts for the adultery of
his wife, she recriminating with effect. On the other
hand, if the Hindu law allows subsistence to an adul-
terous wife, it is in this respect more liberal toward her
than the English would be; which, in case of divorce
by the Ecclesiastical Court for adultery, rcfuses her
alimony, as it forfeits to her also her right to dower
after her husband’s death. The differencebetween the
two Codes, in the manner of viewing and treating the
act of criminal conversation with another’s wife, the
oneproceeding against it has a crime, theother regard-
ing it as a private injury only, to be compcnsated by
damages, has alrcadybeennoticed : but it is here to be
observed, that the remark is true as applicable to the
temporal Courts only ;—the spiritual ones in England
taking cognizance of it as an offence, with a sparing+
ness however in point of penalty, according to the
provisions of the Canon law, that has been attributed
to the constrained celibacy of its first compilers; that
it meets with its most effectual corrective, after all, at
the hands of a jury at the Common law, in an action
of trespass. For infidelity, or other ill-usage on the
partofthe husband, destructive of domestic happiness,
the English wife has her remedy in the last-mentioned
Courts ; which have jurisdiction, in case of divorce, to
provide for her out of his funds, according to her
rank and condition in life, the means of her husband,
and the circumstances of the caso; whence, upon
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the whole, it would appear, that a considerable
analogy exists between the Hindu and the English
law, upon this delicate subject.

An English wife does in no case inherit to her
husband ; and here, therefore, the Hindu possesses
an advantage over her, as she does perhaps also in
the law of maintenance generally,® as likewise of
Stridhana, or a Hindu woman’s exclusive property ;
to which the paraphernalia of an English one bears
an imperfect resemblance ;—pin-money bearing none,
being matter of contract and settlement.

For the law of polygamy, of which the practice is so
familiaramong the Hindus,® it admits ofless compar-
ison. Not prohibited merely, the thing is with us a
crime, punishableasfelony : and,evenamongthe Hin-
dus, it appears to be sanctioned with considerable re-
serve, principally where the failure of legitimate male
issue (with them the indispensable end of marriage)
seems otherwise, upon reasonable grounds, to be ap-
prehended. Introduced into the world before the de-
luge, it was in use among the Jews, though not expli-
citly allowed by their law; the first instance of it upon
record, that of Zamech, one of the descendants of Cain,
havingalways been considered as a departure from the
originalinstitutionof marriage, as ordained toour first
parents ;® and it was forbidden by Christianity, that

(1) Post, ch. VIII, p. 161.
(2) Levit., ch. XVIII, 18.—Deut., XXI, 16.
2 Sam., XII, 8.—Gen., IV, 19.—1d., II, 24.

a) Vide Ante, p. 40, note (2).]
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republication of the pure and undefiled law of nature.
The Mahomedans in this respect imitate the Jews.
““ Apud Grecos aut Romanos, (says Selden,®) rara
“ gui dem Polygamia, sew legitimarum, sew justarum
¢ yzorem plurium simul exempla.’” How conculbinage
prevailed among the Romans, till prohibited by the
imperial Constitutions, has already appeared. And
if among the Greeks, a wife could not be superceded,
as she may be among the Hindus, too much at the
pleasure of the husband, an Athenian one might be
bequeathed by Will, as appears by the bequest of one,
of which the form is given by Sir William Joncs, in
his commentary on ZIsewus.®

Not only have the Acts and Charters for the King’s
Courts in India prescribed, as the rule of determin-
ation between Native and Native, the native law, in all
matters coming before them of Contract™ and ZInherit-
ance, but, in pl‘OVldlllO" for their modes of procecding,
they have been carcful to enjoin, gencrally, wherever
the Natives areconcerned, an especial attentiontotheir
religion, manners and usnges. These Courts exercising
their jurisdiction in towns overflowing with native po-
pulation, such a deference to localand ancient institu-
tions was dictated alike by policy and justice. And
the same considerations applying with incrcased force
to the Company’s, dispersed in the interior, where the
population is wholly of this deseription, hence the ne-
cessity of some attention being paid by us to the In-

(1) Dejure Nat. et Gent. juxta disciplinam Hc,bm:ox am, lib.v., ¢. 6.
(2) P. 177, 4to. edit., 1779.

[(a) The Mofussil Courts are not bound by tho Hindu law of Contracts, but in
many instances they have been guided by it For further particulars see notes
to Chap. xii.]
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dian Codes, and particularly to that of the Hindus.
And, though marriage, with the relations of man and
wife, be not among the titles specially committed to us
by those Charters, to be determined according to the
law of the parties, and though the differences arising
from these relations will often be of a kind with which
the less we interfere, the better,® it is obvious that a
suit for the mheritance may turn upon a question, be-
longing to the subject, of which it has been the busi-
ness of the preceding pages to exhibit a view s—a
question, therefore, that even the King’s Courts may
have incidentally to decide ; in which, with the excep-
tion of the titles that have been specified,—upon all
others, unconnected with them, the Native, equally
with the British inhabitant, is, in general, at the
several Presidencies, bound by the English law.,

(1) Post, Append. to ch. II, p. 59.—E.
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CHAPTER I1IIL

ON TMHFR PATHFRINAIL IRTL.ATION.
THE primary object of marriage, with the people in
question, being the birth of a son, or sons, (the import-
ance of which will be more particularly seen in the
next chapter)—this expectation having been realized,
and a family thereby constituted, the course of the
subject leads to an enquiry into the dominion over it
of a Hindu father ; and, as power and protection are
correlative, its rights, as well as reciprocal duties, will
come also to be noticed. But, to give to the subject
its necessary extension, it will be proper to regard
Jamily in an enlarged sense ; as comprehending, not
only wife and children, but various connected and de-
pendant females, such as unmarried, and widowed
sisters, widowed daughters-in-law, motlier, and the
like ; all entering generally, among the Iindus, more
or less, into its composition—to say nothing of sluwes ;
the whole forming in the aggregate, and in the abstract
1dea at least of the subject, a truly patriarchal republie.
What concerns the wife having already occupied its
proportion of the chapter on Marriage,” the interests
of the various other females alluded to, will find their
proper place, when treating on inheritance, and matters

(1) Ante, ch. IT, p. 23.
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connected directly with that title; and the subject of
slaves, (but too prevalent in India,) will, from its im-
portance, be reserved for a distinet chapter ;"—it being
intended, in the present, to discuss chiefly the paternal
relation, strictly so considered ; which will be done with
reference, first, to property, next as to the power a
Hindu father has over hisissue ; adding, thirdly, a few
observations on the reciprocal duties of parent and
child, distinguishing between legitimate and illegiti-
mate; together with, fourthly, some notice of the es-
tablished substitution for a father, in the representative
character of a guardian.

I. Withrespectto the dominion of thefather over the
family property, including what in a peculiar manner
belongs to the wife, the subject having been anticipated
in treating on property generally,® it will be sufficient
to remark here, that his power to dispose of it being
liable in general to the obligation of providing for the
subsistence of his family, and, with regard to that part
of it consisting of land, or other possessions partaking
in point of law of the nature of land, to the control of
his sons,as well as to specific rights in it vested by birth,
in the event of its undergoing a partition in his life-
time,® it would seem but reasonable that he should
have a co-ordinate interest, in any which they may ac-
quire, while their connexion, as members of the same
family, continues.® It is accordingly laid down by

(1) Post, ch. V, p. 96.
(2) Ante, ch. I, p. 14.
(3) Ante, p. 5, et seq.
(4) 8, Dig., 55.
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Menu and others,® that they can, in general, have no
wealth of their own, any more than a wife, or a slave ;
whatever they may earn being regularly acquired for
him, to whom they belong : whence it is the advice of
Catyayana, not to lend anything to women, slaves, or
children.® Our own law makes a similar provision ;
as did the Roman also, namely, that the parent should
have the benefit of his children’s gains, while they live
with him; being no more indeed than what nature and
justice alike dictate, as a return for the maintenance
and protection they enjoy, under the paternal roof.
But, as it has been seen, that a Hindu wife has inde-
pendent property peculiar to her,® so, with regard as
well to the son, as the slave, the position of Menuisto
be taken, as it purports indeed, to be only a general
one, not intended to exclude special rights; and, as
the doctrine of the Roman law, in this respect, was,
in effect,almost superceded by its doctrine of peculiun,
(a fiction, entitling the son to whatever he might ac-
quire by a varicty of means, civil, as well as military,)
so does the Hindu principle admit of a similar modi-
fication ; the position, that a father is proprictor, and
master of the acquisitions of his sons, as a universal
one, having been negatived, in cases, where it ap-
peared that those acquisitions had been made dis-
tinct and independent, as well of the father per-
sonally, as of any property belonging to him.®

(1) Menu, ch. VIII, 416.—Nareda, 2, Dig., 249.-—3, Id., 70.

(2 1, Dig., 16.

(3) Ante, p- 14.

(4) Soobuw’s Lal ». Hurbun’s Lal ; Beng. Rep., 1805, p. 7.

Brij. Retun Das ». Brij. Pal Das ; Td., 1807, p. 105,
2, Dig.; 544, 545,
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Of such acquisitions Menu reckons up seven distinct
means, accounted virtuous; by which is to be under-
stood, competent to a Brahmin ;® to the extent of
which, what a son has acquired, by his own unassisted
exertions, he may give away ;® implying that it is his.
Noris the right confined to the Brahmins:—it extends
totheother castes,accordingto the appropriate modes,
by whichthey also may respectively become possessed
of property ;® and the consistency of it, in the case of
sons, is argued from the duties prescribed to them by
religion, inducing a greater or less disbursement ; to
the performance of which, therefore, in every instance,
property is indispensable.®

With regard to a partition of the father’s proper}y
in his lfetime, being in general optional with him #it
is, in some circumstances, compulsory ; but obtaining,
as 1t does, more frequently after his death, a connected
view of it, with reference to either period, will be re-
served for a distinct chapter,® following the chapter
un Inheritance, being incident to the right of succes-
sion, on the deccase of the ancestor.

II. As to the power of the father over the persons
of his childrén,® he has the ordinary one of gnoderate
correction,® with the usual one of selling them SO if,

(1) Menu, ch. X, 115.—2, Dig., 135, et seq.—Post, p. 302.
(2) 8, Dig., 156, 544. .

(3) Menu, ch. X, 116.—Id., 74, et seq.—2, Dig., 136.

(4) Jim. Vah,, ch. I, 17.—3, Dig., 71.

(5) Post, ch. IX, p. 166. /

(6) Menu, 2, Dig., 209.—Menu, ch. XI, 35.

(7) Vasishta, 2, Dig., 108.—3, Id., 242.—Post, ch. V, 96.

[(a) 1t has been generally held by the Suprem? C‘Qurts of Calcutta, Mudras and
Jumbay, in the case of Hindu Converts to Christianity, that where the infant was
capable of exercising a sound judgment and discretion, he should be allowed to
choose his domicile irrespective of the wishes of his father or guardian ; butin a
recent case, -that of Hema Nath Bose, a youth of 16 years of age,—the High
Court of Calcutta decided, July 1563, that, on the ground of minority, his father
Liad a right to compel him to live with him.}
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by that, more be meant, than the power that existed
by the ancient law, of selling a son, for adoption by
the purchaser.® That the Hindus are in the practice
of selling their children, particularly in seasons of dis-
tress, (which was the plea with the Romans also,) is
certain ;@ as well as that therc are texts to warrant
it ; though not one that does not stipulate, as essential
to the validity of the sale, not only the existence of
distress, butassentalsoof the partyintercsted : without
the concurrence of both, by some texts it is forbidden ;
upon which it is said that, though prohibited, the sale
is not therefore void, according to the distinction pre-
valent in the Bengal school ;¥—but Yajnyawalcya,
whose doctrines prevail to the southward, declaring
the power that distress gives to the head of a family,
in alienating its property, excepts the son, as well as
the wife, from its operation;® and we have the
authority of Sir W. Jones for an order of the Bengal
Government against it; purporting to have been made
after consultation withthe most respectable Hindus on
the spot, ‘““who condemned such a traffic, as repugnant
to their Sastra.”®

III. 'The reciprocal duties of parent and child are
sufficiently obvious, consisting in general of protection
on the one hand, and of submission and reverence, in-

(1) Post, p. 91.

{2) Post, p. 98.

(8) Catyayana, Datt. Mim., sect. iv, 47.—2, Dig., 105,

(4) 2, Dig., 128.—1Id., 353.

(5) Charge to the Grand Jury of Calcutta, delivered by Sir
Willinm Jones, June 10, 1785. Sec his Works—and Post,
p. 96.
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cluding also protection, (where it may become neces-
sary,)on the other. Protection implies maintenance,
the obligation to which, as bétween parent and child,
is eventually mutual ; it being equally incumbent on
sons, to take care that their parent shall not want, as
1t is on the latter to provide for his children. Mainte-
nance by a man of his dependants is, with the Hindus,
a primary duty. They hold, that he must be just,
before he is generous, his charity beginning at home ;
and that even sacrifice is mockery, if to the injury of
those whom he is bound to maintain.® Nor of his duty
in this respect are his children the only objects, co-
extensive as it is with his family, whatever be its com-
position, as consisting of other relations and connex-
ions, including (it may be) illegitimate offspring.® It
extends to the outcaste, if not the adulterous wife; not
to mention such as are excluded from the inheritance,
whether through their fault, or their misfortune; all
being entitled to be maintained with food and raiment
at least, under the severest sanctions.® A benevolent
injunction! existing at no time ever tothe same extent
under our own law ; which professes little of the kind,
since the time that it has been competent with us for
a man to dispose by will of the whole of his property,
real and personal, without regard to the natural claims

(1) Menu, ch. XI, 9, 10.

(2) Sec next page.

(8) Menu, ch. IX, 202.—3, Dig., 320.
Mit. on Inh., ch. IT, sect. x, 1, 5, 12.—15.
Jim. Vah., ch. V, 11, excepts the outcaste.
Devala, 3, Dig., 304.
Vishnu, Id., 316.
Post, ch. VII, p. 142, and ch. VI1I, p. 164.
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of wife and issue, to say nothing of more distant ties ;
a latitude, not approved by the author of the commen-
taries ; who, in noticing the power of the parent so to
disinherit his children, thought it had not been amiss,
ifhe had been bound to leave them at least a necessary
subsistence ;»—or, as the same sentiment tas been
expressed, in their peculiar manner, by the highest
Hindu authorities, ‘“Who leaves his family naked and
‘“unfed, may taste honey at first, but shall afterwards
¢¢ find it poison.”® The obligation extends,under par-
ticular circumstances, to responsibility forcach other’s
debts, in a degree unknown to our law, as will be
subsequently seen.®

The providence of the law thus including such chil-
dren as are illegitimate, it is proper here to consider:
these. Anillegitimate child may be describedtobe the
offspring of a woman, not legally marricd to the puta-
tive father; the definition extending to the case, where
theman and woman aredescended from thesame stock,
or, where the marriage has not been according to the
order of class.” But it has been contended, that ille-
gitimacy can only result from an irregular intercourse
with a Sudra woman ; and that, as between a man and
a virgin of the same custe, the act of connection is cqui-
valent to the ceremonics of marriage;® of which a

(1) Blackst. Comm., vol. i, p. 450, 12th edit., 8vo.
(2) Vrihaspati, 2, Dig., 131.—Menu, ch. XI, 9.
(3) Dost, pp. 156, 181.

Post, Append. to ch. TIT, p. 78.—C.
(4) Ante, p. 27.—Mcnu, ch. I1T, 4, 5.

Catyayana, 8, Dig., 325, 327, 330.
(56) Post, Append. to ch. I11, p. 65.
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Gandharvamarriage isreferredtoas a proof.® Itis the
sixth in the order of marriages, and the second of the
base forms, permitted anciently for themilitary; being
described as ¢ contracted for the purpose of amorous
‘“ embraces, and proceeding from sensual gratifica-
¢ tion;”®whereas,thefirstlegitimate marriage of every
Hindu is presumed to originate, and proceed, from a
sense of duty.® But, admitting the loose prineciple of
the Gandharvamarriage,(subsisting in practice, though
disapproved,)® it does not establish the position, for
which it is adduced ; since, even for it, nuptial rites are
necessary.® It is true, that the law, in providing for
illegitimate children, seems to have had in contempla-
tion only the Sudra class:® and it has arisen probably
from the contempt in which this is held by it, that, as
among Sudras, it makes comparatively but little dif-
ference, whether the offspring be legitimate, or illegi-
timate ; the latter, as well as the former, being admis-
sible to shares, on partition by the father ; and to the
inheritance, onhis death;—onlynot tathe sameextent
with his lawful sons, born in wedlock, and liable to
be postponed to legitimate daughters and their sons.®™

(1) Post, Append. to ch. ITI, p. 68.

(2) Menu, ch. IIT, 21, 26, 32.—Yajnyawalcya, 3, Dig., 604.
Ante, ch. IT, p. 42,

(38) 2, Dig., 409.—Aunte, p. 44.

(4) 3, Dig., 606.

(58) Devala, 3, Dig., 606.

(6) Mit. on Inh., ch. I, sect. xii.—Yajnyawalcya, 3, Dig., 143.
Post, Append. to ch. III, p. 70.

(7) Mit. on Inh., ch. I, sect. xii.
Jim. Vah., ch. IX, 29, et seq.
Datt. Chandr., sect. v, 30, et seq.
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And, nothing appearing to the contrary, it is to be in-
ferred, that where illegitimate sons succecd to their
father, the brothers, though illegitimate, will succeed
to eachother, living and dyingundivided. Whereas,
by our law, a bastard can acquire only ; he cannot in-
herit from any one. The fruit of any other connexion
with a Sudra woman, than that of a man of her own
class, must necessarily be illegitimate, marriage be-
tween individuals of different tribes being legally im-
possible ; and, how despicably such progeny was re-
garded, in ancient times, may be learnt from Menu,
who describes it as ‘“ a corpse, though alive ;”—and
¢ thence called in law, a living corpse ;”’® the reason
assigned for which is, that, though such a son confers
some benefit on his supposed father, it is but inconsi-
derable.® It is of such offspring by ‘‘a man of the
priestly class,” that this is predicated by Menu ; bub
the Mitacshara speaks of it as ‘“ by a man of a »cgene-
rate tribe” generally ;¥ and - ‘‘ a man of the priestly
class,” in the toxt of Menu, is expressly said to sig-
nify a Brahmana, Cshatrya, or Vaisya.® That a
progeny, so estimated, should be barcly admissible
to the benefit of simple maintenance, and this too
depending on the docility of the claimant,™ can-
not be wondered at. The inconvenicnce, arising
from so indefinite a condition, is well obviated by a
sensible living expositor, who observes that “a court

(1) Menu, ch. IX, 178.—Baudhayana, 3, Dig., 283.
(2) 3, Dig., 144.

(3) Mit. on Inh., ch. I, sect. xii, 3.

(4) 3, Dig., 284, and ante, p. 27, note.

(5) Mit. on Inh., ch. I, secct. xii, 3.
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“would presume a natural son qualified to receive
‘““maintenance, unless the opposing party could show
‘“ what, in the contemplation of the law, isa legal dis-
¢ qualification.”® Tt isclear, however, that as illegi-
timacy exists among Sudras, so neither is it confined
to that class; the difference being, that, in the rege-
nerated tribes generally, its claim, at the present day,
is to maintenance only, unless where custom has per-
petuated to it rights of inheritance, such as subsisted
under the ancient law, become, to the subject at large,
long since obsolete.® Nor are authorities wanting,
that assign to the mothers of such children, the like
provision.®

IV. 'With respect to the relation of guardian and
ward, the King, ashe is, by the Hindu law, failing all
others, the ultimate heir of all, Brahmins excepted,®
so is he, to an extent beyond what is recognized by us
in our Courtof Chancery, theuniversal superintendent
of those, who cannot take care of themselves. Inthis
capacity,it restswithhim, <. e., with the judicial power,
exercising for him this branch of his prerogative,® to
select for the office the fittest among the infant’s rela-
tions ; preferring always the paternal male kindred to
a maternal ancestor, or female.® It is stated that, in

(1) Post, Append. to ch. ITI, p. 71.—S.
(2) Mohun Sing ». Cumun Rai, Beng. Rep., ante, 1805, p. 30.
(3) Jim. Vah., ch. XI, sect. i, 48, et seq.
Mit. on Inh., ch. II, sect. i, 7, 20, 28.
(4) Post, p. 138.
(5) Menu, ch. VIII, 27.—3, Dig., 542, et seq.
Post, Append. to ch. IT1, pp. 78, 74, 75.—C.

[(a) Vide note on next page.]
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practice,the mother is the guardian;® but, as a Hindu
widow is herself liable to the same sort of tutelage,®
it is more correct to regard her as proper, if capable,
to be consulted on the appointment of one ;j—and, if
of competent understanding, the concurrence of the
minor himself is not to be disregarded® all which
only shows how much the choice is a matter of sound
discretion. Belonging to any of the three superior
classes, the youth ceases to be inward upon his ending
his studentship, and returning home from his pre-
ceptor ; if a Sudra, upon his completing his sixteenth
year.®®  During his minority, he may sue, or de-
fend by his guardian ;® who, for abuse of his trust,
is removable.® ‘

[Nore.—The members of the Board of Revenue have been
constituted a Court of Wards with a view to the proper custody
and management of the property of persons paying rent or
vevenue directly to Government; and they are empowered to
appoint guardians to the heirs of such estates who may be in-
capacitated by minority, sex, or natural infirmity from adwmin-
istering their affairs. In cases not within the jurisdiction
ol the Court of Wards, the Civil Courts are authorized to
make such appointment subject to confirmation by the Iligh

(1) 3, Dig., 544.
(2) Post, p. 23 L.
(3) 2, Dig., p. 543.
(4) Menu, ch. VIII, 27—1, Dig., 203.

Post, Append. to ch. LI, pp. 76, 77.—C.
(5) Post, Append. to ch. ITL, pp. 79, 80, 81.
(6) Id., Append. to ch. VILI, p. 305.—C\

| (a) Sixteen is the age at which minority censes in cvery case, with males as
well as females.—Macnnughten’s Civil Procedure. Asr egards the operations of the
Court of Wards, minorily endures till the age of cighteen.—Reg. V), 1804, sac. 4.

[(b) Reg. V of 1804, (Mad, Code), sec. xix; Act XXI of 1857, sec, v; Act
XXXV of 1858, sces. ix, xi.]
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Court.®” The appointment of guardian to the children of Hindu
widows re-marrying also vests in the Civil Courts, but, in this case,
they are to be guided, so far as may be, by the laws and rules in
force touching the guardianship of children who may have neither
father nor mother.®™

The natural guardians of a minor are, first, his father, then his
mother, elder brother, paternal relatives and maternal relatives.®
If the father be an idiot or insane, the mother of the minor is
his natural guardian.> And so also if the father fail to stand for-
ward to protect his children’s just rights, or connive at their being
deprived of them.® The heir of a lunatic cannot in any case be
appointed guardian of his person:® mnor, in cases within the
jurisdiction of the Court of Wards, can the next legal heir in any
case whatever be so appointed; neither can persons who may
appear to have a direct or indirect advantage in the death or
continued incapacity of the disqualified possessors of the property.
Female guardians can only be appointed to female minors and
not otherwise.®

The Hindu law does not provide for the appointment of a
guardian by Testament.®™ But the possession of such power is
implied in Act XV of 1856, sec.iii; and the British Legislature
have expressly conferred it on possessors of property paying
revenue directly to Government, whose heirs may be incapacitated
by sex, minority, or natural infirmity, from managing such pro-
perty, provided the person chosen be qualified and willing to
accept the trust, and the nomination be duly reported to the
Collector, and finally confirmed by the Court of Wards.®

[(a) Reg. V of 1804, (Mad. Code), sec. xxi, Reg. X of 1831, sec. iii,
Act XIV of 1858, sec. iii, Act XXXV of 1858, sec. x.]

[(b) Act XV of 1856, sec. iii.]

[(e) Macnaughten"s Civil Proc., pp. 103, 404.]

[(d) Proc. of Madrag Sudder Udalut, 18th Sept. 1843.]

[(e) Baee Qunga v. Dhurumdass Nurseedass.—1, Morley’s Digest, (n.s.),
tit., Guardian, pl. 2.]

[(f) Act XXXV of 1858, sec. x.]

[(g) Reg. V of 1804, (Mad. Code), sec. xix, cls. 2, 8, 4.]

[(h) 1L, Colebrooke, p. 73.]

[(i) Reg. V of 1804, (Mad. Code), sec. xix, cl. 5.]



CHAPTER IV.

ON ADOPTION.
HAaviNGin the two preceding chapters, treated of mar-
riage and its incidents, as between husband and wife,
and parent and child, together with the substituted
relation of guardian and ward, the state of widowhood,
peculiar as it is among the Hindus, would seem to
offer itself next to our consideration. But as this must
include an account of succession to whatever property
a widow may have possessed, whether during, or sub-
sequent to her coverture, it will be more intelligible,
if reserved till after the general law of inheritance shall
have been discussed ; and the present chapter will be
more conveniently appropriated to the subject of adop-
tzon, on failure of male issue ;—the future beatitude of
the Hindu depending, according to the prevalent
superstition, upon the performance of his obsequies,™
and payment of his debts, by a son,”—as the means
of redeeming him from an instant state of suffering
after death. The dread is, of a place called Puf ;©® a
(1) For an account of these, sce note to Datt.
Mim., sect. iv, 72, and note to Datt. Chandr., secct. i, 24.
(2) Nareda, 1, Dig., 201.—1d., 320, ¢t scq.
(3) Menu, ch. IX, 138.—Id., IV, 88, 89.
Jim. Vah,, ch. V, 6.—3, Dig., 158, 293, ct seq.
I, Epist. of Peter, ch. IIT, 19.

[(a) Fomales married or unmarried are not in danger of Put ; nor are single
men,—Str. Mon. of Hd, law, para. 60.]
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place of horror, to which the manes of the childless
are supposed to be doomed ; thereto be tormented with
hunger and thirst, for want of those oblations of food,
and libations of water, at prescribed periods, which
it is the pious, and indeed indispensable duty of a son
(puttra™) to offer. Of the eventual condition alluded
to, a lively idea is conveyed, in the representation of
the sage Mandagola, ‘¢ desiring admission to a region
¢¢ of bliss, but repulsed by the guards, who watch the
¢ abode of progenitors,because hehad nomaleissue ;’®
—andit is illustrated by the special mention of heaven
being attained without it, as of something extraordi-
nary.® Marriage failing in this its most important
object, in order that obsequies in particular might not
gounperformed,and celestial blissbe thereby forfeited,
as well for ancestors,asforthe deceased, dyingwithout
leaving legitimate issue begotten, the old law was
provident to excess; whence the different sorts of
sons enumerated by different authorities,all resolving
themselves, with Menu, into twelve;® that is, the
legally begotten,and eleven subsidiary ones,—reckon-
ing the son of the appointed daughter ( putrica
putra)® as the same in effect with the one legally
begotten, and therefore not to be separately account-
ed ;®—all formerly, in their turn and order, capa-

(1) 3, Dig., 153.

(2) Menu, ch. V, 159.

(8) Datt. Mim., sect. i, 3.—Datt. Chandr., sect. i, 3.

Menu, ch. IX, 158, 160.—~Beng. Rep., 1816, p. 508.
(4) Id., p. 199.
(5) Menu, ch. IX, 158, et seq.
Note to Mit. on Inh., ch. I, sect. xi, 22.

Datt. Mim., sect. ii, 55, 58.
[* Deliverer from Put.]
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ble of succession, for the double purpose of obse-
quies, and of inheritance;® six, (reckoning, with
Menu, the legally begotten, and the son of the appoint-
ed daughter as onc,) deriving their pretensions from
birth, six, from distinct adoptions ;® the first of the
twelve, namely, the issue male of the body lawfully
begotten, being the principal one of the whole,® as the
son gwen in adoption was always the preferable one,
among those obtainable expressly in this mode.®” And
now, these two, the son by birth, emphatically so call-
ed, (Aurasa,) and (Dattaca) the son by adoption,
meaningalways the songiven, are, generally speaking,
the only subsisting ones allowed to be capable of an-
swering the purpose of sons ;®—the rest, and all con-
cerning them, being parts of ancient law, understood
to have been abrogated, as the cases arose, at the be-
ginning of the present, the Culz age. It is so stated
in the ¢ Grencral Note” at the end of the translation
of Menu,® and elsewhcere repeated ;@ though it has
been disputed ;® and it is true that, in some of the
northern provinces, forms of adoption, other than that
of the Dattaca, at this day prevail,® It is alsotrue that,

(1) Datt. Mim., sect. ii, 61, 62, and note.

(2) Menu, ch. IX, 158,

(3) Menu, ch. IX, 166.

(4) Yajnyawaleya, 3, Dig., 241.

(5) Note to 3, Dig., 276.—Post, Append. to ch. IV, p. 82,

(6) Menu, p. 363.

(7) Datt. Mim., scct. i, 64.—Datt. Chandr. sect. i, 9.—3, Dig.,271,288
Mohun Sing ». Chumun Rai, Beng. Rep., ante, 1805, p. 31.
Jeng. Rep., 1816, ““ Remarks,” p. 511,
Post, Append. to ¢h. IV, p. 182.

(8) 1d., Append. to Id., p. 119, E., conkra. kd., p. 177.~.C.

(9) 3, Dig., 276, 289.



Chap. 4.] ON ADOPTION. 65

failing a son, a Hindu’s obsequies may be performed
by his widow; or,in default of her, by a whole brother,
or other heirs ;® but, according to the conception be-
longing to the subject, not with the same benefit as
by a son. That a son, therefore, of some description
is, with him,in a spiritual sense,next to indispensable,
is abundantly certain. As, for obtaining one in ana-
tural way, thereis an express ceremony, (punsavana,)
that takes place at the expiration of the third month of
pregnancy, marking distinctly theimportance of a son
born, so is the adopting of one as anxiously inculcated,
where prayers and ceremonies for the desired issue
have failed in their effect.® But, exacted as it is,
whereverthe want exists, in terms sufficiently peremp-
tory, it is a 7ight, and not a duly, to be enforced by the
civil power.® No good Hindu lawyer, sitting in
any of the King’s or Company’s Courts in India,
would listen for a moment to an application to com-
pel a childless Hindu to adopt—succession to his pro-
pertybeing at all eventsprovided for, whether he have
a son to inherit it, or not. Assuming, then, the son
given for the purpose to be the only subsidiary
one now generally recognized,® what is farther ma-
terial to be known in the law of the subject, may be

(1) Vrihaspati, 3, Dig., 458.
Vriddha Menu, 3, Dig., 478.
Datt. Mim., sect. i, 58.
(2) Datt. Mim., scct. i, 3, 5, 45.
Notes on Id., 51, 52.
(3) Post, Append. to ch. IV, p. 83.
(4) Datt. Mim., sect. i, 64.
Datt. Chandr., sect. i, 9.
Id., Synops., 211.— 3, Dig., 289.
For a fuller account of the series of sons, according to the
ancient law, see Post, Append. to ch. IV, p. 194,
’ 9
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comprehended under the four following heads:—
I, The right of adoption, as well with regard to the
giver, as to the receiver—the natural, as the adoptive
parent ; II, The person to be adopted ; III, The mode
and form ;—with IV, The effect of adoption. To
which will be added V, Some remarks on the prac-
tice among other nations.

I. The rght of adoption is in one destitute of legiti-
mate male issue, competent to the performance of his
funeral ceremonies ; never having had any, or having
lost what he had. The right of inheriting, and that of
performingfor the ancestor his funeral obsequies being
correlative, if, by any of the legal disabilities, as by de-
gradationfrom caste, by insanity,incurable disease, or
otherwise,® living issue have become disqualified in
law for the former, the effect for the purpose in ques-
tion being the same as if nonc existed, it is inferred
that the right to adopt attaches.®® On the other hand,
adoption by one, being himseclf, through any of the
operative causes, incapable of inheriting, seoms to be
of a qualified nature, not entitling the adopted to the
full benefits of his condition.”®> The necessity of the
thing applies, whether a man be single, married, or a
widower; since to all, equally, his future state, accord-
ing to his conception of it, is of the last importance.®

(1) Post, ch. VII, p. 142.

(2) Shamchunder ». Narayni Dibeh, Beng. Rep., 1807, p. 135.
Mr. Sutherland’s Synops., p. 212.

(3) Datt. Chandr., sect. vi, 1, note.
Mzr. Sutherland’s Synops., p. 212 ; and note iv, to Id., p. 222.

Post, p. 87.

[(») Adoption by an unmarried man or s widower is invalid ; for the formor is
not in danger of Puf, and the latter has his romedy primarily in re-marriage,—
Str, Man. of Hd. law, pp. §9, 60.]
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If, with the Hindus, the competency of a single man
to adopt do not appear to rest upon much authority,®
it is probably owing to the circumstance of the mar-
riage of males, as well as of females, at a comparatively
early age, being so universal, that celibacy is scarcely
known among them.® In general, it is in default of
male issue that the right is exercised ;® issue here
including a grandson, or great-grandson.?) But, ag
there exists nothing to prevent two successive adop-
tions, the first having failed, whether effected by a
man himself, or by his widow or widows after his
death, duly authorized,® so, even where the first
subsists, a second may take place ;* upon the principle
of many sons being desirable, that some one of them
may travel to Gaya ;—a pilgrimage, considered to be
particularly efficacious, in forwarding departed spirits
beyond their destined place of torture.®

The right of adoption, where it exists, is, as between
husband and wife, absolute in the husband ; though
adoption having taken place, the adopted becomes son
to both, and, as such, is capable of performing funeral

(1) 38, Dig., 252. . (6) Courecpershaud Rai ». Jymala,
(2) Mr. Sutherland’s Synops.,note iv, Beng. Rep., 1814, p. 466.
p. 222, 3, Dig,, 190, 295, 297.
(3) Datt. Mim., sect. i, 6. Asgiat. Reg., vol. i, p. 286.
(4) Menu, ch. IX, 137.—Datt. Mim., Bengal Rep.—cause for 1811, p.
sect. i, 13, 14. 265.
Datt. Chandr., sect.i, 6.—3, Dig., See however Apppend. to ch. IV,
295, et seq. p- &5, where the doctrinein the
(5) Narayni Dibeh v. Hirkishor Rai, text is questioned, by an au-
Beng, Rep., ante, 1805, p. 42. thority on the law of adoption.
Shamchunder ». Narayni Dibeh ; | (7) Datt. Mim., sect. i, 22.—38, Dig.,
Id., 1807, p. 135. 244,

[(a) As respects widows, Mr. T. L. Strange regards this as a mere opinion unsup-
ported by authorit%——M an. of Hd. law, p. 74. Ithas been recently ruled thata second
adoption during the lifetime of a son already adopted is not valid. This is on the
principal that the o8ject of adoption is accomplished when the first is made, and the
adopter is not in the condition of asonless man.~—Basoo Camummah v. Basseo Chinn
Vencatasa.~Dec. Mad. 8.U., 1856, p. 20. See also I'V,Moore’s Indian Appeals,p. 1,7
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rites to the one, as well as to the other. A wife may
adopt, but not without the assent of her husband ;@
whence it is laid down, that a widow never can adopt,
as she can never have thenecessary assent.®  The ob-
jection to thewe/e’s independent competency, from her
inability, as a woman, to perform the requisite solem-
nities,® would apply equally to Sudras; who yet may,
and do adopt.!” The better reason, therefore, perhaps
is, that the necessity of a son to celebrate the funcral
rites regards the man, rather than the woman, who
depends Less for redemption upon suech means; so that,
whenever a woman, duly authorized, adopts, it is on
Ler husband’s account, and for his sake, not her own.®
Itis moreover laid down, in the case of a woman, that
wherever the act to be done is (not of a spiritual, or
solemn, but) of a sccular nature, a substitute may be
appointed.® Iqually loose is the reason alleged
against adoption by a widow ;@ since the assent of the
husband may be given, to take effect (like a Will) after
his decath; and, according to the doectrine of the
Benares and Maharashtra schools, prevailing in the
Peninsula, it may be supplied by that of his kindred,®

(1) Datt, I\gim., gee. i, ]15, ot seq. Post, Append. toch, IV, p, 88 —I¢.

Post, Append. to ch, IV, p. 84 | (5) Menun, ch. V, 160,

—. Janki Dibeh . Suda Shes Datt, Mim.,’m:ct. i, 19, 29,

Rai, Leng. Rep., 1807, . 121. Notes v, vi, to Mr. Sutherland’s

((g? lDatt.lv\\/l/lim.;sacc.i,] 1,¢t seq. and 18, Synops., p. 222, 223,
E datt, Mim, scet. 1, 23, 24, 2, Dig., 463,

3, Dig., ‘;62.’ i ’ I’:;.s"b,_Ai)]:cml. toch. IV, p. 91.——X.
(1) Datt, Mim., scet. 1, 26. (6) 2, Dig., 61.

2, Dig., 109. (7) Vost, Append. toch. L'V, p. 94.—-8,

[ () A widowmay adopt, with the consent of her relutives.—Ranee Sevagamy
Naghiar v. Strecialhoo Haramah Gurdah.—~1, Dec. of Mad, 8. U, p- 101.  And
inder cerfain cireumstances oven without the authority of her bhusband.--1,
Morley’s Digoest, tit., ddoption, pl. 7 and 9.]
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her natural guardians ; but it is otherwise by the law,
that governs the Bengal Provinces.® Upon the
Benares principle, it has been thought that an adop-
tion by a mother, under an authority given her by her
(dying) son, would be good.® This admitted, it does
not follow that it would be so, if the son left a widow ;
since, in that case, an adoption through the mother,
would derogate from the widow’s vested right. The
capacity of a woman to adopt in her own right is in-
deed denied ; though with reference to herself, and
her own exclusive property ;™ while, unauthorized by
her husband, or some one duly representing him, it
must be foreign to /s interests; just as, before that
part of the ancient law was abrogated, she could not,
without his license, have admitted his brother, he
dying without leaving a son, to access for the pur-
pose of raising up issue to him, with a view to in-
heritance and obsequies.”®  The authority to the
widow need not be in writing, though it generally
is so0; as in prudence it ought to be, time and
means existing.®® In the case of the Zemindar of
Rajahashy, it was in writing ; of which a copy is sub-
joined, as an interesting document, illustrative of the

(1) Post, Append. to ch. IV, pp. 92, 96, 115.—C.
(2) Rajah Shum Shere Mull ». Ranee, &c., Beng. Rep., 1816, p. 506.
Post, Append., p. 96.—C.
(8) Post, Append. to ch. IV, pp. 93, 96.— C. 94.—E.—Id., contr.—8.
(4) Mit. on Tuh., note to ch. I, sect. xi, 9.
Mr. Sutherland’s Synops., note v, p. 222,
Sreenarrain, R. ». Bhya, J., Beng. Rep., 1812, p. 344.
Post, Append. to ch. IV, p. 128.—E.
(6) Menu, ch. IX, 143, et. seq.—Id., 167.
(8) Post, Append. to ch. IV, p. 96.—C.
L(x) Dancing girls are allowed to adopt, if authorized thereto by the Pagoda

1o wlhieh they are atiached, but it must be a daughter, and they daughierless. It
is imniaterial whether they have sons or not.—8tr. Man. of Hd. law, paras, 98, 99,1
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subject.”” In another case, cited below, a verbal one
for the purpose was held good by the Sudder Dewanny
Adawlut of Bengal.®® As solicitude for his future
state, and preservation of his lineage are, with him
who adopts, the motive of adoption, so present dis-
tress warrants the parents resorted to on the occasion,
in giving their child to be adopted. The distress
spoken of in the books has been sometimes, by a con-
strained construction, referred to the adopter’s want
of a son ;® whereas it obviously respects the family of
the child to be adopted ;* noris it necessary that it
gshould proceed, as commonly supposed, from any
public calamity, such as actual famine, provided it be
sufficiently urgent.” And, though there should be
no distress to justify the gift, it will be good notwith-
standing ; not being vitiated by the breach of a prohi-
bition, which regards the giver only, not affecting the
thing done.® As in adopting, so in giving in adop-
tion, though the concurrence of parents is desirable,
the husband appears, by the weight of authority, to
be independent of the wife, the father of the mother.®
Of her own mere authority, the mother caunot, in

(1) Post, Append. to c¢h. IV, p. 97,
(2) Shamchunder v. Narayni Dibeh, Beng. Rep., 1807, p. 185.
(3) Datt. Mim., sect. i, 7.—1Id., iv, 21.—Datt. Chandr., scet. i, 18.
Mit. on Inh., ch. I, sect. xi, 10, and note.
{(4) Post, Append. to ch, TV, . 107.
¢5) Mit. on Inh., note to cl. 1, xi, 10.
Post, Append. to ch. 1V, p. 107.— I8,
Datt, Mim., sect, i, 8.
(6) Mit. on Tuh., ch. T, xi, 10, and note.
¢7) Datt. Mim., sect. iv, 18, 15.-—Id., scch. v, 14, and note.
3, Dig., 214, 254, 257, 261.
Vid. tam. Mit. on Inh., note to ch. 1, soct. xi, 0.
And note ix, (p. 224) to Mr. Sutherland’s Synops.
[(®) The authorization of the husband if vorbul nmst be proved. —Ranuee
Sevagamy Nachiar v, Strecinathov Haramah Gurbah~31, Dec. of M. 8. U.,p. 101.}
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general, give her son to be adopted, any more than
she can adopt, her husband living; unless he have
emigrated, or entered into a religious order.” But
his assent may be presumed :® and, after his death,
she does not want it, a widow having this power, and
a wife, also, if the distress be urgent.®®

II.  Te person fo be adopted. In a selection, for
the purpose, consideration is to be had of the class to
which the child to be adopted belongs ; of his reladion,
as well to the adopted, as to his own family ; of his
age ; and, lastly, to what extent his mifiatory cere-
monies have or have not, been already performed.
I.  As in marriage, so in adoption, the parties must
be of the same elass, provided such a one is to be
had, and not the adopter of one, and the adopted of
another.®” An adoption of one of a different class
from the adopter has, in general, nothing but disqua-
lifying effects, Parted with by his parents, it divests
the child of his natural, without entitling him to the
substituted claims, incident to an unexceptionable
one. Incompetentto perform effectually those rites,
on account of which adoption is resorted to, he cannot
inherit to the adopter, but remains a charge upon him,

(1) Datt. Mim., sect. iv, 9, et seq.
Datt. Chandr., sect. i, 31, et seq.
Note ix, p. 224 to Mr. Sutherland’s Synopsis.
Mit. on Inh., note to ch. I, xi, 9.
(2) Datt. Chandr., sect. i, 32.
(3) Mit. on Inh., note to ch. I, xi, 9.
(4) Menu, ch. IX, 168, 174.
Datt. Mim., sect. ii, 22.—sect. iii, 3, Dig., 275.
[(a) The right does not seem to vest ahsolutely, even in a widow as she is re-

quired to obtain the consent of father, brother, &e., before giving her son in adop-
tion.—drnachellum v. Tyasamy Pillay.~—1, Dec, of Mad. S. U., p. 154.]
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entitled only to maintenance.® 2.  Relation to the
adopter. 1t may be here obscrved, that, as no man
can be compelled to adopt, so neither can any onc
in his own person, or any other for him, urge with
effect, a right to be adopted, whatever may be his pre-
tensions to a preference, where adoption is intend-
ed.® The general principle, as laid down in a recent
work of great weight upon the whole of this subject,
is, that one, with whose mother the adopter could not
legally have married, must not be adopted ;™ and the
exclusion seems to hold, applying the principle to the
sex, where the adoption is by a female.” Though
the adopted be not the actual son of the adopter, he
is to resemble, and come as near to him as possible:
He is to be at the least such, as that he might have
been his son. But the adopter could not have mar-
ried his own mother; it is a prohibited connecxion.
Consequently, his brother cannot be adopted by
him.® The same consideration cxcludes the pa-
ternal and maternal uncles ; the daughter’s and the
sister’s son. @™ It must be noticed, however, that

(1) Datt. Chandr.,sect. i, 14, ¢t seq.— Datt. Chandr., sect. ii.—S.
Id., scet. vi, 4. (6) Datt. Mim., scctb, ii, 30.
Mit. on Inh.,ch. I, xi,9,and note. Note.—1In 1824, a case was de-
Qu. tam.—Mr, Sutherland, trans- pending in theNudder Dewan-
lator of the T'reatises on Adop- nyAdawluat of Madras,in which
tion, being of opinion that the an clder brother was alleged to
adoption being void, the natural have adopted his younger one.
rights remain. [In Appeal Suit No. 20 of 1851,
(2) Post, Append. to ch. IV, p. 98. C. the 8. Udalut decided that the
—104, E. adoptionofabrotherisinvalid. |
(8) Rutherland’s Synopsis, p. 214. (6) Datt. Mim., scct. ii, 32, and note
Post, Append.toch. IV,p.100.—-T. on Id., § 102.~-1d,,8ceh. v, 18.
(4) Note on Datt. Mim.,, sect. ii, 85. Post, Append. to ch. IV, p. 100.
—Id., sect. v, 16, 20.

[(a) This principle, the Madras Sudder Court have ruled, refers (o such blood
relationship befween the adopier and tho adopted son’s mother as would have
prohibited marringe with the latier in her maiden state..—Runganaigum and
another v. Namasevoyw ’illay and others .—Dec. of 5. U, 1837, p. 94.]

[(b) In the Madras Presidency usage has panctioned o departure from this rule
tn the oxtontthat adaughtor’s or sister’s son muy be adopted,—Pro. of Sudder
Court, 4th and 25th June 1836.7
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these two latter are eligible to adoption among Su-
dras;® if not also in the three superior classes, not-
withstanding positions to the contrary,no other being
procurable.® Subject to this general principle, the
nearest male relation of the adopter is the proper ob-
ject of adoption. This of course is the nephew, or son
of a brother of the whole blood ;® whose pretensions
were, by the old law, such, that if, among several
brothers, one had a son, he was so far considered to be
common to all, as to preclude in every one of them the
power of adoption.®? But theinjunction of Menu has,
in more modern times, been construed as importing
only an intention to forbid the adoption of others,
where a brother’s son is obtainable.® Where there is
none, the choice should still fall upon the next nearest
male relation, with liberty in default of such, to select
from among distant ones: and among strangers, on
failure of allkin.® Otherauthoritiessubstitute formore
distant kin,a boy, whose father and the rest of his rela-
tionsreside at no greatdistance, and whose family and
character are therefore known ; being a reading of the
originaltext,adopted by Balaam-Bhatta, asensible ex-

(1) Datt. Mim., sect. ii, 74, 93, 95, et seq.—Id., note on § 102.
Id., v. 18.—Datt. Chandr., sect. i, 17.
Post, Append. to ch. IV, p. 100.—E.

(2) Post, Append. to ch. IV, p. 101.—E.

(8) Datt. Mim., Sect. ii, 28, et seq.—67.—Dati. Chandr., i, 20.
Post, Append. to ch. IV, p. 102.—C.

(4) Menu, IX, 182.—Mit. on Inh., ch. I, xi, 36.
Datt. Mim., ii, 78.— 3, Dig., 266.
Post, Append. to ch. IV, p. 107.—E.

(5) Datt. Chandr., sect. i, 20, 21, and note on § 22.
Qu. by Mr. Sutherland, whether the right of the brother’s son be

not indefeasible ?
(6) Datt. Mim,, sect, ii, 74.

Mit. on Inh., note to ch. I, xi, 26.
10
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positorof Hindu law.® But the result of all the authori-
ties upon this point is, that the selection isfinally amat-
ter of conscience and discretion with the adopter, not
of absolute prescription, rendering invalid an adop-
tion of one, notbeing precisely him who, upon spiritual
considerations, ought to have been preferred.® But,
though the adopter have this latitude, it is subject not
only to the consent, but to the state also of the family,
to which heeventuallyresorts to supply his want. For
the interest, that every Hindu father has in his own
obsequies, restrains the parting for adoption either
with his eldest,® or with an onfy® son ; it being of such
comparative importance to him, that they should be
performed by a son of his own, and, where he has
more than one, by the eldest. Upon this principle, in
strictness, to enable a man to give a son to be adopted,
it is not sufficient that he have more than one; he
should have several ;® since if, having only two, he
part with one, the death of the remaining one, leaving
him destitute, would be a contingency not to be risk-
ed.® It does not, however, appear, that this cver
prevailed as arule. If, therefore, he have two, he may
relinquish the younger ; and, having but one, he may
give that one, if it be to a brother; it being agrecd

(1) Mit. on Inh., note to ch. I, xi, 23.
And see Post, Append. to ch. IV, p. 98.—E.

(2) Post, Append. to ch. IV, p. 98, C.—104, 106.—E.

(8) Mit. on Inh., ch. I, xi, 12.
Po_st, Append. to ch. IV, p. 105.—C. and E.

(4) Mit. on Inh., ch. I, xi, 11.—Datt. Mim., sect. iv, 2, et sey.
Datt. Chandr., sect. i, 29.—3, Dig., 242,
Post, Append. to ch. IV, pp. 88, 106, 107.—C.
Beng. Rep., 1816, p. 507.

(5) Datt. Mim., sect. iv, 1, 7, et seq.—Id., v, 14.
Datt. Chandr., sect. i, 30.

(6) Datt. Mim., sect. iv, 8. ’
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that the exception of an only son, however, operative
in families more distantly related, isnot binding in the
instance of a nephew, whom, in a spiritual point of
view, it is of such moment to obtain, where adoption
1s required.® It is true, that a brother’s son, as such,
inherits, and performs obsequies to his uncle, dying
without preferable heirs ; but then it is as his nephew,
not as his son ;® and the spiritual efficacy in the one,
and in the other case, is considered to be different.
To render him a substitute for a son, he must have
been filiated.® When, therefore, a Hindu has but
one son, and it is agreed that his brother, having
none, shall adopt him, the adopted in this case has,
vested in him, accumulated rights and duties. Son
by adoption to his adoptive parent, he remains so, to
all intents and purposes, to his natural one ; becoming
Dwyamushyayana, or sontoboth ;¥® which,in ordinary
adoptions, is not the case, as will beshown. The same
double relation may be the result of agreement, at the
time of adoption, between the adopter, and him who
is willing to give his son for the purpose.®? Thus,
though a youth may in this way have two fathers, he
cannot have two adoptive ones; since the same son
cannot be adopted by more persons than one, excepting
as between a nephew, and several uncles ; nor, in this

(1) Datt. Mim., sect. 1i, 37—39, 44. Datt. Chandr., seck. i, 28.—ii, 34.
Datt. Chandr., sech. i, 27, 28. —iii, 17.—iv, 1.

(2) Datt. Mim., sect. ii, 67. Post, Append. to ch. IV, p. 118.
(3) Datt. Mim., sect. ii, 58, 60, et seq.— E.—Id., p. 202.
., 67, 70. . (6) Mit. on Inh., ch. I, x, 13, and note
Datt. Chandr., sect. i, 22. ' on Id., xi, 9.

(4) Mit. on Inh., note toch. I, x, I. Datt. Mim., sect. vi, 41, et seq.
Datt. Chandr., ii, 24, 42.

[(#) This form ofson, however constituted, belongs, according to Mr., T. L. Strange,
to the obsolete law, and the adoption of an only or eldest son under any circumstances
he considers void. It avails nothing to deliver the adoptive father from Puz, for
the efficacy of the birth of the son has been expended on his natural father and the
benefit thus secured cannot be withdrawn from the one and conferred on the other,
nor is he competent to effect a second deliverance.~Man. of Hd. law, p. 94. The
Courts on the other hand, have in some cases recognized and in others pronounced
such adoption invalid,—~Vide Post, ADDENDA, tit. Adoption, pl. 30 to 83.]
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case, it is clear that it can be always practicable.® An
only son, then, thus adopted by an uncle, cannot be-
come an absolutely adopted son to him, the filial rela-
tion to his natural parent remaining ; and, to any other
than a brother, he cannot be given at all. Such are,
in this respect, the restrictions inculcated, but not al-
ways enforced; since, as in other instances, so with re-
gard to both these prohibitions respecting an eldest
and an only son, where they most strictly apply, they
are directory only ;® and an adoption of cither, how-
ever blameable in the giver, would, nevertheless, to
every legal purpose, be good;® accordingtothc maxim
of the civil law, prevailing perhaps in no Code more
than in that of the Hindus, jfactum valet, quod fieri
non, debuit. 8. Age of the boy to be adopted. The
fifth year is often stated as the extreme onc for adop-
tion, referring to an authority, the authenticity of
which has been disputed.® Whether it may not take
place at any age, is a question ;¥ against which the
most that can be said is, that it is dependent upon that
of ceremonies, essential to be performed for young Hin-
dus of the three regenerate (or superior) classes.® So
long as these, not having been already performed for.
him in the natural family of the boy, are, with refer-

(1) Datt. Mim., sect. i, 30, 32.—1d., i., 43, 44.
Mr. Sutherland’s Synops., p. 214.

(2) Qu. by Mr. Sutherland, as to the validity of the adoptionof an only
son ; on the ground, according to him, that the prohibition of Vas-
ishta (Mit. on Inh., ch. I, xi, 11) attaches to the adoption, as well
as to the gifs.

(8) Calica Purana, 3, Dig., 149.

Post, Append. to ch. V, p. 221.—C.
Mit. on Inh., note to ch. I, xi, 13.
Kerut Naraen v. Mt. Bhobinesee, Beng. Rep., 1806, case 22, p. 82,

(4) Post, Append. to ch. IV, p. 109.—C. and E.

(5) Ante, p. 27, note.

[(e) Vide note on preceding page.] '
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ence to his age, capable of being performed for him, in
his adoptive one, so long he is young enough, and
competent inthat respect tobeadopted.® The question
varies, according as the adopted is taken from a family
nearly related, or from one of strangers ;®® an adult, in
the case of the latter, being generally considered as in-
eligible, while a preference obtains universally in fa-
vour of the tenderest age ; the presumption of a happy
choice, that is, of one who will be most likely to assimi-
late with the family, into which he is to be adopted,
being conceived to be greatest in the person of an in-
fant, whose mind remains to be cultivated, and whose
character is yet in no degree formed.® Other nations,
as will be seen, have thought differently upon this
point.® The adopted must consent :® but if, as usual-
ly happens, he is an infant at the time, he is bound by
the act of those by whom he is so given ;® as the con-
sent of a girl is effectually given for her, by those who
have the disposal of her in marriage. In either case,
important as the transfers are, vestigia nulla retrorsun:.©

4. Astothe intteatory ceremonies.—Not only are the
Hindusdeeply impressed with the certainty of afuture
state (upon a convictionand dread of whichthepractice
of adoption is founded,) but they also consider sinto be
so inherent in our nature, as to require distinct and

(1) Kerut Naraen ». Mt. Bhobinesee, Beng. Rep., 1806, p. 82.
Post, Append. to ch. IV, p. 109.—C.
(2) Datt. Chandr., sect, ii, 23, note, and § 38.
(38) Post, p. 90.
(4) ZXKullean Sing v. Kirpa Sing, Beng. Rep., ante, 1806, p. 9.
(5) Mit. on Inh., note to eb. I, xi, 9.
Note viii, p. 224, to Mr. Sutherland’s Synops.
2, Dig., 106, 109.—8, Id., 262.
(6) Post, Append. to ch. IV, p. 108.—E.
{(a) For the ages within which adoption may bemade,vide ADDENDS, tit. ddaoption.]
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specific means of expiation. Hence the institution of
a series of initiatory ceremonies, commencing previous
to conception,and producing,all together, in the three
superior classes, regeneration.” Itis by the perform-
ance of these, in the family and name of the adopt-
ing father, that filiation is considered to be effectually
accomplished. Accordingly, the fewer of them that
have been performed in the family of the adopted, pre-
vious to adoption, the better; and that adoption there-
fore is in this respect preferable, which takes place the
soonestafter the birth of the childto be adopted. With
regard to two of them in particular, it is of importance
that they should remain to be performed in the family
of the adopter, subsequent to adoption. These are Zoz-
sure, or the shaving of the head, (Chudavarana, ) and
{ Upanayana) the tnvestiture of the cord.® The affilia-
tion of one ‘‘whose coronal locks have not been re-
“ duced to the form of his patriarchal tribe,” is con-
stantly inculcated.® The age for this operation is
the second or third year after the birth ; but it may be
extended to the eighth,® which, with Brahmins, is the
general period for the investiture ; excepting for such

(1) Note to 3, Dig., 104.
Notes to Datt. Mim., sect. iv, 23, 29.—Datt. Chandr., ii, 20, 22.
Abbé Dubois, on the Customs of India, pp. 84, 100, 132.
Menu, ch. II, 27, 170, 172.—Ante, p. 27.

(2) Mit. on Inh., note to ch. I, xi, 13.
Datt. Mim., sect. iv, 22, and note to § 29.
Datt. Chandr., sect. ii, 20, et seq.
3, Dig., 148.—Abbé Dubois, pp. 88, 92.

(3) Datt. Chandr., sect, ii, 23, et seq.—Id., 31, and note.
Post, Append. to ch. IV, p. 120.—E. and C.

(4) Datt. Mim., sect. iv, 34.

(5) Note to Datt. Chandr., sect. ii, 20, § 23, and note to § 26.
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as are destined for the priesthood,® upon whom it is
performed at five.® The stipulation,therefore, of five,
as the extreme age for adoption, may have reference
to Brahmins of this description. In a case cited above,
from the Bengal Reports,® the adoption is stated to
have taken place at about eight,—7onsure, which
precedes tnvestiture, not having been performed for
the adopted in his own family; and there the adoption
was held good, though the age of the adopted exceed-
ed five, the ceremonies in question (particularly the
latter) remaining to be performed in the family, and
name of the adopter. That they should so remain is
of less consequence, in proportion as the adopted is
nearly related to the adopter;*® which seems rea-
sonable, (if such an observation may be hazarded,)
since, where a child not related by blood is to be
adopted, (as may be the case where one so related
is not to be had,) it may be consistent to depend
for the confirmation of the tie, upon the perform-
ance of the initiatory rites in the adopting family,
by means of which the adopted is considered to
be in effect born again, thus becoming more es-
sentially the son of his adopting parent;® a con-
clusion, that appears the more forcible, considering
that the Upanayana® is the appointed season for

(1) Post, p. 3086.

(2) Datt. Mim., sect. iv, 53, and note.
Datt. Chandr., sect. ii, 30, and note.

(3) Ante, p. 77.

(4) Mit. on Inh., note to ch. I, xi, 13.

(5) 3, Dig., 149, 249, et seq.

(6) Note to Datt. Mim., sect. iv, 53.
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the commencement of his education.® With re-
gard to the other two regenerated classes (the Csha-
trya and Vaisya,) the time for the performance of
them varies ;@ while, with reference to the Sudra, the
doctrine has no application; for him, as for women
generally, there existing no ceremony but that of mar-
riage.® Accordingly, in a case referred to in a subse-
quent page, the Pundits stated an assumption of the
string in the higher classes, and marriagein thefourth,
as obstacles to adoption.® But if, in the classes to
which they apply, they have already been performed
for the adopted in his own family, a remedy is found
in the putreshtz, or sacrifice to fire; by recourse to
which they may be annulled, so as to admit of their
re-performance, with effect, in the family of the adopt-
er ; who is thus enabled to perfect the act, upon which
he relies for the continuance of his name, and solemni-
zation of his obsequies.® Upon these principles, it
would seem, as if there could be no adoption of onc
who is married ;® marriagenotbeing capable, like ton-
sure and investiture, of annulment.> Any detailed
accountof these ceremonies, together with therest that
have been alluded to, in number not fewer than ten,™

(1) Note to Datt. Mim., sect. iv, 53.
(2) Note to Datt. Chandr., ii, 31.
(8) Datt. Chandr., sect. ii, 29, 32.—3, Dig., 94.—Ante, p. 23.
(4) Case of Raja Nobkissen, post, p. 85.
(5) Datt. Mim., sect. iv, 40, 49, et scq.
Datt. Chandr., sect. ii, 27, 32.
Mit. on Inb., note to ch. I, xi, 13.
Mr. Sutherland’s Synopsis, note ix, p. 224,
3, Dig., 149.
(6) Post, Append. to ch. IV, p. 87.—1, Bombay R., p. 196.
(7) DNote to 3, Dig., 104.
Notes to Datt. Mim., sect. iv, 23—and Id., sect. vii, 13.
[(a) Chetty Colum Prusunna Vencutachella Reddyar v, Chetty Column Movdoo
Vencatachella Reddyar.—1, Dec. Mad. 8. U,, p. 406.]
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would be here misplaced ; but, with reference to the
Upanayana in particular, and the importanceattached
to it, it may be remarked, that, on this occasion it is,
that the solemn recognition of the Supreme Being, in
histriplecharacter, as intimated by the triliteral mono-
syllable AUM, is taught the youthful Brahmin, with
an injunction of secrecy ;—speaking of which Menu
says, ‘““all rightsordainedin the Veda, oblationstofire,
““and solemn sacrifices pass away ; but that which
““ passes not away is declared to be the syllable AUM,
“since-it is a symbol of GOD ; the act of repeating
“ whose Holy name is ten times better than the ap-
“ pointed sacrifice.”® Amnd it is, among other opera-
tive causes, to the acknowledged decline of these cere-
monies, that the degeneracy of the present race, from
the virtue of former ones, is attributed.® To the per-
formance of them, on the occasion in question, in the
family name of the adopter, peculiar importance is at-
tached by a passage of the Calica Purana, purporting
that, in case of their omission, in place of filiation, a
state of slavery results.”’® Be this as it may, (for the
(1) Note to Datt. Mim., sect. vi, 26.—Menn, ch. IT, 84, 85.
See also Prefect to Translation of Menu, p. xviii, and KXey to the
Chronology of the Hindus, vol. i, p. 6,—and vol. ii, p. 76, note.
Note the sacred Zeiragrammaton, ornomen quatuor literarum of the
Jews—the ineffable name of GOD ; to the mysterious potency
of which they ascribed the miracles of Christ, and His disciples.
Graves onthe Pentateuch, 2, 410. ¢ That the learned Brahming
are rational Theists, is certain ; they secretly reject the establish«
ed theory, contemning in their hearts the rites founded on it,—
as the superior clagses of Greece and Rome treated their innumer-
able superstitions, all as fables.”—Paley’s Evidences, p. 844.
(2) 3, Dig., 222.
(3) 3, Dig., 148, et seq.—Id.,261.—2, Id., 226, 227.

Datt. Mim., sect. iv, 22, 36, 89, 40, 46.
11
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genuinenessof thepassage is doubted, if not denied, )®
from the mystical nature of the subject, and the dis-
cordant opinions respecting it, till it shall come to be
investigated and settled, with all the information be-
longing to the highest judicial authority, it may be
unsafetosay that the conditionof a boy, withreference
to the ceremonies in question, might not be such, as
to render him legally ineligible for cffectual adop-
tion.® In determining cases of this description,
assistance must often unavoidably be sought by re-
course to native living authorities, whercver haply
such as can be implicitly relied upon for the purpose
may be found ;®—as must be done also in other in-
stances, in administering a system, in which, as among
the Hindus, law and religion are so intimately blend-
ed ;—a British Court exercising ever the most delicate
caution not to meddle with matters of religion, but,
and in so far, as it happens to be inseparable from the
question of right; upon which alone, as it concerns
property, or the civil duties of life, it is its proper
function to adjudicate.®
III. Themodeand form.—A.doption isnot required
to be in writing, any more than an authority to the
(1) Mit. on Inh., note to ch. I, sect. xi, 13.
Mr. Sutherland’s Synopsis, p. 217,—and note xi, to Id., p. 225.
Post, ch. V, p. 112, and Append. to same, p. 221.
(2) Note to Mit., on Inh., ch. I, xi, 13.

Note to Datt. Mim., sect. iv, 29.

Notes xi and xii, (p. 225) to Mr. Sutherland’s Synopsis.

3, Dig., 249.

Mit. Bijya Dibeh ». Mt. Unpoorna D., Beng. Rep., 1806, p. 84.

Post, Append. to ch. IV, p. 155.—C.

(3) See Preface to Dig., p. vi.
(4) Post, Appendix to ch. VII, p. 264—E.
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widow to adopt.? But in a transaction so important
as one transferring a young person from the family in
which he was born to a new one, and, with a view to
succession, interposing, by substitution, a comparative
stranger, between the adopter andhis existing heirs, it
were best to be in writing ;® and, at all events, the
law, for the sake of certainty, encourages, ifit do not
stipulate for whatever is calculated to render it public
andsolemn. Hence, attendanceof relations,withnotice
to the local magistrate, or ruling power of the place,
is expected ; but may be dispensed with.® The
Purokita, or priest of the family, (who performs a cor-
respondent office in marriage,)is the medium,through
whom the boy to be adopted is solicited of those, by
whom heis to be given ;¥—and, in a right, that has for
its object the future peace of the soul, it were strange
if religiousceremonies werenotenjoined. Accordingly,
it is to be accompanied with sacrifice, oblation, and
prayer. Being also a substitute for birth, it is rendered
as joyous asmusic,and dancing,and festivity can make
it. Ofall this, contemplated as it is by the law, and
in the ritual of the subject, the books are full ;® nor

(1) Post, Append. to ch. IV, pp. 95, 113.

(2) Beng. Rep., case I, for 1817, p. 604.

(3) Mit. on Inh., eh. I, xi, 13, and note.—Datt. Mim,, sect. v, 9.
Datt. Chandr., sect. ii, 6.—3, Dig., 244.
Note xiii, p. 226, to Mr. Sutherland’s Synopsis.
Gungaram Bhaduree ». Kasheekaunt, R.; Beng. Rep., 1813,

p. 363.

Post, Append. to ch. IV, pp. 87, 113.

(4) Datt. Mim., sect. v, 11, 12.

(5) Datt. Mim., sect. v, passimz.—Datt. Chandr., sect. ii, passim.
Vasishta, 3, Dig., 242, 262.—Datt. Chandr., sect. ii, 16.
Post, Append. to ch. IV, p. 218.
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are any of these things omitted, where the proceeding,
and matters relative to it, are rite acta. But, as it an
affair, of such consequence to both the temporal and
spiritual interests of the adopter, ought not to be left
dependent in a great measure upon others, the sim-
plicity of all that is indispensable would seem to be in
proportion to its importance; if, as is laid down, the
will of the parties, reciprocally expressed, and carried
into execution, be what alone the law ultimately
exacts, towards its validity in this respect:™ as was
with us, before the Marriage Act, and as continues to
be pretty much at this day in Scotland, the casc of
marriage. The purpose must, of coursc, have been
completed, to have its eftect. A mere intention to
adopt may be abandoned ;®—and even an agreement
for the purpose, resting there, would not invalidate a
subsequent adoption.® There must be gyt and ac-
ceptance, manifested by some overt act.”? Beyond
this, legally speaking, it does not appcar that any
thing is absolutely necessary. For, as to notice to the
Raja, and invitation to kinsmen,™ they arcagrecd not
to be so, being merely intended to give greater noto-
riety to the thing, so as to obviate doubt regarding
the right of succession.® And, even, with regard to
the sacrifice of fire, important as it may be deemed,
in a spiritual point of view, it is so with regard to the

(1) Tuum filium dedisti adoptandum mibi ; is meus est factus, —
Ter. Adelph, Act 1, Se. 1,
(2) Post, Append. toch. IV, p. 114.—C.
(3) Id., p. 115.
(4) Menu, ch. IX, 168.
(5) Mr. Sutherland’s Synopsis, p. 218, and note xiii, p. 226.
3, Dig., 244.—Post, Append. to ch, IV, p. 87.

[(a) Among Sudras, even the presence of the natural and adoptive mothers
hasbeen considered unessential—dhoar Ammalv. Ramasawmy Naiker.—1I, Doec.
Mad. 8. U,, p. 67.1
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Brahmin only ;® according to a constant distinction,
in the text and glosses, upon matters of ritual obser-
vance, between those who keep consecrated and holy
fire, and those who do not keep such fires, 7. e., be-
tween Brahmins, and the other classes; it being by
the former only that the Da#la Homam, with holy
texts from the Veda, can properly be performed ;® as
was held in the case of the Raja of Nobkissen, by the
Supreme Court at Bengal, in which the then Chief
Justice® delivered an elaborate judgment, conform-
ably with what had already beenconsidered in a prior
one, that had arisen some few years preceding, in the
family of the Raja of Tanjore; wherein Sir William
Jones was consulted by the then Governor-General of
India,® upon a reference from the Madras Govern-
ment.® The other classes, and particularly the Sudra,
upon this, and other like occasions, perform an imi-
tation of it, with texts from the Puranas.® And,
even with regard to Brahmins, admitting their con-
ception in favor of its spiritual benefit, it by no
means follows that it is essential to the efficacy of
the rite, for ciwil purposes; but the contrary is to
be inferred ;”» and the conclusion is, that its va-
lidity, for these, consists generally in the consent

(1) Post, Append. to ch. IV, p. 88.—E.
(2) 3, Dig., 149.—Post, Append. to ch. IV, p. 83.—109.—E.
(3) Sir John Anstruther.
(4) Lord Teignmouth.
(5) Notes of Cases at Madras, vol. i, p. 75, Ed., 1827.
(6) Post, Append. to ch. IV, p. 88.—E.
(7) 3, Dig., 244, 248, 264.
Menu, ch. IX, 168.
Post, Append. to ch., IV, p. 114.—E.
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of the necessary parties, the adopter having at the
time no male issue, and the child to be reccived being
within the legal age, and not being either an only or
the eldest son of the giver ; the prescribed ceremonies
not being essential. Not that ap unlawful adoption
is to be maintained ; but that a lawful one, actually
made, is not to be set aside, for any informality that
may have attended its solemnization.®®

IV. “When (says Jagannatha)® he who has pro-
¢ created a son gives him to another, and the child, so
‘ given, is born again by the rites of initiation, then
‘¢ his relation to the giver ccases, and a rclation to the
‘“ adopter commences.” " Adoption being a substitu-
tion for a son begotten ; its effect is, by transferring
the adopted from his own family, to constitute him
son to the adopter, with a consequent exchange of
rights and duties.® Of these, the principal are the
right of succession to the adopter on the onc hand,
with the correlative duty of performing for him his
last obsequies, on the other.®> The right attaches to
the entireproperty of the adopter, real and personal ;®
and, inthe form under consideration, (the Dattaca,)

(1) Post, Append. to ch, IV, pp. 126, 130, 178.—C.
(2) 8, Dig., 149, 150.
(3) Menu, ch. IX, 142.
Datt. Mim., sect. vi, 8.—Datt. Chandr., sect ii, 19.
Mr. Sutherland’s Synops., p. 219, and Notes.
Srinath Serma ». Radhakunt ; Beng. Rep., aute, 1805, p. 16.
(4) Dutnaraen Sing v. Buckshee Sing ; Beng. Rep., aute, 1805, p. 22.
Kullean Sing ». Kirpa Sing ; Id., p. 10.—3, Dig., 184, 185.
(5) Kullean Sing ». Kirpa Sing ; Beng. Rep., ante, 1805, p. 10.
[ (@) The legality of an adoption cannot be challenged by one who has consented
to the adoption.—Pillars Setti Samudrale Naidu v. Roma Lalkshmama.
The Statute of Limitations applies to. suits instituted ta challenge an adoption,

’
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it operates lineally and collaterally ;® which, in some
other forms, is not the case; as appears on reference
to the enumeration and distinction of sons by different
authorities.® Admitting that one excluded from in-
heriting by any of the established causes of disqualifi-
cation may nevertheless adopt,® it seems agreed that
a boy so adopted, can never, by virtue of such adop-
tion,inherit, where the claim to doso canonly be made
through the adopter ;® and that he is entitled to
maintenance only.® The right of inheriting also, in
general, is subject to the existence of a son born at the
time of, or subsequent to the adoption. According to
Jaggannatha,® itmakesno difference, whetherthe son
of the body be born before or after; in either case he
assigns to the adopted, on the death of the adopter,
a third of the property, as his share. In the latter
case, participation is the rule, according to all the au-
thorities; but, while the old law continued, distin-
guishing between different sets of sons, his claim was
subject to the sc¢z to which he belonged; for, if
he was of the exceptionable class, his right, in the
case supposed, was to no more than a maintenance ;@
a distinction, that may be mow pretty much dis-
(1) Menu, ch. IX, 158, 159.—Jim. Vah., ch. X, 8.
Mit. on Inh., ch. I, xi, 30, 31. .
Mr. Sutherland’s Synopsis, p. 219.—and note xx, p. 227.
*3, Dig., 272, 273. .
Shamchunder ». Narayni Dibeh, Beng. Rep., 1807, p. 135.
Post, Append. to ch. IV, p. 116.
(2) 8, Dig., 150, et seq.—Post, Append. to c¢h. IV, p. 116.
(3) Ante, p. 66.
{4) Note iv, p. 222 to Mr. Sutherland’s Synopsis.
(5) Datt. Chandr., sect. vi, 1.
(6) 3, Dig., 290, 292. See, however, Datt. Chandr., sect. v, 33.
(7) Datt. Mim., sect. iii.—Datt. Chandr., sect. v, 19, vi, 4.

Jim. Vah,, ch. X, 7,9, 13.—Mit. on Inh., ch. I, xi, 26.
3, Dig., 175.—Catyayana, 1d., 179.
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regarded, every description of subsidiary son being, in
the present age, generally speaking, reduced to the
son given. Whether, however, the share, with regard
to him, be a third, or a fourth only, is, among conflict-
ing opinions, and varicus readings, left uncertain,®
subject to the adjustment of the difference by reference
to the personal qualities of the claimant; a criterion
of title, not unfrequently advanced in the Hindu law ;
to be ascertained, however, with more ease and cer-
tainty by the members of a family, than in a Court of
justice.®®  Among the Sudras, in the same event, the
after-born son and the adopted share equally the
paternal estate. Neither is the change that takes place
on adoption in the relation of the adopted, in all cases,
absolute. If, in consequence of a special agreement
for the purpose between the two families, or otherwise,
the adopted, in becoming the son of another, doesnot
cease to belong, as before, to his natural parents, he
will perform obsequies, and succeed to both,—to his
natural, as well as to his adopting ones; as he will also
do, failing male issue on the part of his natural father,
whether from the adopted, who was parted with, having
been his only son, or from the subsequent death of
(1) Catyayana, Datt. Chandr, sect. v, 16.—3, Dig., 179.

Devala, 3, Dig., 154.—~Jim. Vah., ch. X, 7, 13.

Vasishta, Datt. Mim., sect. v. 40,—x, 1.

Datt. Chandr,, sect. v, 17, 19.—DMit. on Inh., ch. I, xi, 24, 26.

Note xxii. (p. 228) to Mr. Sutherland’s Synopsis.

Daya Cr. Sangraha, ch. V1I, 23, ¢t scq.

According to the practice in the south of ITndia, where thore exists

izg:;i;g;;:&issue after-born, the share of the adopted is said to

(2) Datt. Chandr., sect. v, 20, 22.
3, Dig, 181, 182, 288, 249. 273, 276, 286.—Post, pp. 141, 193.
[ (a) In Southern India tho sharo of an adopted son is ono-fourth of that of a son

born to the adopted father afler adoption.—diyavw Muppanar v. Niladaichi
Ammal.—I, Reports of Mad. High Couft, p. 46.]y wp &
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such as remained.® In any of these cases, the adopted
becomes son of two fathers, or, as he is called, Duwya-
mushyayana ;2®—a term diverted from its original
meaning, to signify any adopted son, retaining, with
his acquired relation to his adopting father, his con-
nexion with his natural one;® in which case, he
cannot marry in either family ; as, in the ordinary
one, he cannot marry among his adoptive, but may
one of his natural relations,® if not related within the
prohibited degrees of kin. According as this double
filial connexion is consequential, or the result of agree-
ment, the adopted is nitya, or a a-nitya, a complete, or
incomplete Dwyamushyayana * though, by some,®
this distinction is made to depend upon the adoption
takingplace before, orafterthe performance of tonsure,
in the family of the adopted ; the effect, in the latter
case, where.the adopted is from a different tribe,
(gotra,) being, that the adoption, so far from being
permanent from generation to generation, continues
during the life of the adopted only; his son, if he
have one, returning to the mnatural family of his
father. In the case of simple, absolute adoption,
every right and obligation being varied, the adopted

(1) Doubted by Mr. Sutherland, referring to the opinion of Subhadini,
commenting on § 82, ch, I, of Mit. on Inh., where he says only in this
casge, “the qualification of the adopted son, to perform exequial rites,
should remain,” but no more—Mit, on Inh., ch. I, sect. xi, 32, note.

(2) Post, Append. to ch. IV, pp. 118, 202,

(8) Mit. on Inh, ch. I, x, 1 and note.—Ante, p. 75.

(4) Datt, Mim., sect. vi, 47.

Datt, Chandr., sect. ii, 40.—1Id., sect. iv, 7.—Qu. tamen ; et vid.
Mr. Sutherland’s Synopsis, p. 219.

(5) Mr. Sutherland’s Synopsis, p. 220.

(6) DTost, Append. to ch. IV, p. 120, et seq.

[(2) On this point see Wonamalee Auchary v. Mungalum alias Camalum and

others.—Dec. of 8. U., 1859, page 81, where this form of adoption is said mnot to
be recognized in the present age, and ndte (a) Ante, page 75.]

12



90 ON ADOPTION. [Chap. 4.

succeeding to the rights of a begotten son, ceases to be
liable for the debts of his natural father, so far as such
an obligation attaches, independent of assets.” By
the laws of Solon, which introduced adoption into
Greece, the adopted, by begetting a son, and leaving
him in his place, might relinquish the adoptive, and
resume his station in his own family. But a Hindu
adoption is permanent, unless in the instance that has
been alluded to of an a-nitya Dwyamushyayana ; nor
can the adopted be deprived of its advantages for any
cause, or upon any pretence, that would not forfeit to
a son begotten his natural right to inherit.® Should
it have devolved upon a widow to adopt, her husband’s
estate descending to her on his death, adoption subse-
quent divests her succession, like the case of a posthu-
mous child.® On the other hand, and upon the same
-principle of the adopted representing throughout the
legally begotten son, upon his death unmarried, and
without issue, having survived his adopting father, the
widow of the latter, if living, would succeed as legal
mother to the adopted. The property in him by adop-
tion would not go to his natural relations, his connexion
with whom, as it regards inheritance, being by that
means extinet.®

Such are the principal points, with the rules and

(1) Post, Append. to ch IV, pp. 124, 125. C.—Note to 1, Dig., 266.
(2) Post, Append. to ch. IV, p. 107, and p. 126.—E. and 12.—C.
(3) Post, Append. to ch. IV, p. 127.—C.
(4) Datt. Mim., sect. vi, 8, et seq.
Mt. BlJya,leehv Mt. UnpoornaDibeh ; Beng Rep.,1806,p.84.
Post, Append. to ch. IV, p. 129.—C.
[See also Subramaniya Mudali v. Parvati dmmal. —Dec. of S. U., 1859, p. 266.]
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reasoning upon them, in the law of adoption. A few
of them were discussed, in the case that was before
the Court of the Recorder of Madras some years
ago,® but from comparatively imperfect materials.
The public were not then possessed of the extensive
information on the subject, contained in Mr. Cole-
brooke’s translations on the Law of Inheritance ;®
nor of the treatises on Adoption since translated by
his nephew, Mr. Sutherland ;®—to say nothing of
the MSS. materials, that came subsequently to the
hands of the author; and which have contributed
so largely to every chapter of this work.

In the Court which replaced that of the Recorder,
(theSupreme Court of the same settlement,) a question
arose in 1812, as to the competency, at the present
day,of adoptionby Purchase;® constituting the Crita,
oreighthsubsidiary,accordingto Menu’senumeration;
—considered by all thenorthern authorities to be for-
bidden in the present age, though allowed by the an-
cient law, and said to be in use still in Southern India:
but of which no evidence was offered on the trial, suffi-
cient to establish it on the ground of usage ;* while
the highest authorities to the southward, as well as in
other parts of India, seemed to have long restricted
adoption in general to that which takes place by g#f%.
The question was not determined, the action having
been compromised; but it gives rise to a discu{sgrgg_

(1) Veerapermall Pillay ». Narrain Pillay ; Notes of C‘asg a8l
Madras, vol. i, p. 78, Ed., 1827. e

(2) The Daya Bhaga of Jimuta Vahana, and the Mitaié”;}hm.

(8) The Dattaca Mimansa, and Dattaca Chandrica.

(4) Post, Append. to ch. IV, p. 141.

[(a) Ante, p. 54.]
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too closely connected with the subject of these pages,
and much too instructive, not to be added to them.
It will, accordingly, be found in the Appendix.® Of
the various other modes, now also more or less obso-
lete, a separate account is inserted in the Appendix,
sufficiently minute (it is hoped) to answer the pur-
poses for which it professes to be subjoined;® namely,
those of illustration, and curiosity.

V. As to the practice among other nations, in-
stances occur among the Mahomedans in India, but
they are of a spurious kind, resulting from their inter-
mixture with the Hindus, not warranted by the
Koran. The term, as used in the New Testament,
(viofesia, ) is applied speritually, adoption not forming
a part of the law among the Jews, though it existed,
in a certain degree, with the Hebrews; and may have
been more or less prevalent throughout the East.®

Among the Athenians, any citizen could adopt,not
having at the time a legitimate son. An after-born
son, and a previously adopted one, became co-heirs.
Distress led the natural parent to part with his child,
who, by the transfer, ceased to belong to his own
family, except as to rights derived from or through his
mother, with whomhis relation continued in full force.

(1) Id. p.126t0 193 ; & see Gooroovummal and another v. Moon-
casamy; Notes of Cases at Madras, vol. i, p. 61. Ed., 1827.
(2) Post, Append. to ch. IV, p. 194 to 217.
On the subject of adoption generally, sce the opinion of nine
Sastrus, in 2, Bombay R., p. 92.
(8) Gen. ch. XV, v, 3, and note in Mant’s Ed. Ep. to the Romans,
ch. VIII, v. 17, sed. qu.
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On the other hand, adopted into a new one, he could
not himself adopt; delegatus, non potuit delegare :
neither could he devise away what he had acquired by
adoption. Though irremovable by the adopter, unless
forweightyreasons tobe allowed by the law, the adopt-
ed could always quit the family into which he had
been received ; and return to his own, upon leaving
behind him in the former a legitimate son. Adoption
prevailed among, but was not restricted to relations ;
for the Athenians, in indigent circumstances,.were in
the practice, for money, of adopting wealthy foreign-
ers, who, on their part, courted adoption, as it made
them citizens ;—-and, though the selection of a child
of tender age was competent, it was an argument for
preferring an adult, that his qualitiesmight be known.
Adoption among them was apt to be deferred; and
the appointment of an heir by will, in default of issue,
amounted to one. Itis remarkable that the ceremony
was attested, as among the Hindus, by the presence
of relations, friends, and neighbours ; and that the
custom itself had for its object, as with them, not
only the preservation of families, (against the extinc-
tion of which the Archon was by public and common
law commanded, if necessary, to provide,) but the
due celebration also of the funeral rites of the adopter,
and his ancestors ;—the design of the appointment
by the last occupier of an estate, being expressed to
be, to have a son, ‘¢ who might perform holy rites at
‘¢ his tomb, preserve his race, and, by transmitting
¢ his name to a perpetual chain of successors, confer



04 ON ADOPTION. [Clap. 4.

«“ on him a kind of immortality.”® This appears
everywhere in the speeches of Iseeus; from which,
principally, as translated by Sir William Jones, the
above summary has been extracted.

From Greece, the practice found its way through
the Decemvirs, to Rome : the end and conditions of it
there are explained by Cicero, in his speech for the
restitution of his Palatine House, in which he has
oceasion to arraign, and question the adoption of
Clodius, by showing, in opposition to it, in all its par-
ticulars, (to transcribe the account given by Middle-
ton,)® ¢ that the sole end of adoption, which the law
“ acknowledged, was to supply the want of children,:
« by borrowing them, as it were, from other fami-
« Jies ;—that it was an essential requisite of it, that
“ he who adopted should have no children of his own,
“ nor be in condition to have any ;—that the parties
“ concerned should be obliged to appear before the
“ priests, in order to signify their consent, the cause of
¢‘ the adoption, the circumstances of the families in-
¢ terested in it, and the nature of their religious rites :
* so that the priests might judge of the whole, and sce
¢ that there was no fraud nor deceit in it, nor any dis-
““ honor to any family or person concerned.”

To recur to its prevalence in Greece ;—the introduc-
tion of it into Athens, with the rest of his laws, replac-
ing those of Draco, is attributed to Solon ; who, in the
early part of his life, being engaged in commerce, tra-
velled, not only upon that account, but for instrue-

(1) Commentary on Iszeus, p. 193,
(2)  Life of Cicero, sect. ¥i, vol, i, p. 358, Svo. edit., 1819,
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tion also in the laws and usages of other nations.
Where then, it may be asked, did helearn the practice
of adoption? In other words, can it be doubted but
that it was imported by him, mediately or immediately,
from India ? Of his travels, too little is known, not to
admit the possibility of their having extended so far.
That he was in Crete, and Egypt, is recorded ; and, if
Sir William Jones’s conjecture be maintainable, that
BMinos and Menu were the same person,™ the problem
is solved, and the conclusion inevitable. That the cor-
respondence of the institution in all its main particulars,
as it prevailed in the three countries of India, Greece,
and Italy, was the result of communication, and not a
coincidence, is inferable, considering that adoption,
like inheritance, is an affair positivi juris, instead of
depending upon those fundamental and wuniversal
principles, which, animating the breasts, and influenc-
ing the conduct of mankind in general, produce, in
various subjects of familiar intercourse, an identity of
rule; flowing, not from convention, but from the
nature of things, from our common ideas of right and
wrong, from (if it may be so said) our almost innate
propensities and conceptions.

‘With us, the practice can be traced, if at all, only
in the condition, not unfrequently imposed by wills on
devisees, to take the name of the testator ; which, as
already intimated, according to the law as it was under-
stood in Athens, constituted a virtual adoption.

(1) Preface to his translation of Menu, p. ix.
By the author of a “Key to the Chronology of the Hindus,”

a work written with the very best intentions, he is
identified with the prophet Znock.
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CHAPTER V.

ON SLAVERY.®
Havine noticed Slaves, as entering into the composi-
tion of a Hindu family,® the subject finds its place
here, following that of Sons. That it belongs to this
work, results from their being classed by the Hindu
law with land ; capable of being transmitted by In-
heritance, or transferred by Contract. In this view,1t
,is proposed to investigate in the present chapter ; First,
.the origin of slavery among the Hindus; Secondly,
‘how far it is defeasible ; Thirdly, the dominion of the
master, or owner, while it continues, over the property
and person of his slave.

1. Tobegin with itsorigin. It belongs not to this
work to veprobate, as it deserves, the existence of
slavery, by exposing and expatiating upon its horrors,
necessary, or natural ; the topic having been rendered
trite, through the exertions of those, who have, in our
own country and day, by their Christian eloquence,

-effected so much toward the extinction of the iniqui-
tous éraffic,and (it is to be hoped also) property in them.
And were the task to be here attempted, it were vain
with reference to India, unless the legislature could,
with prudence, as well as propriety, interpose, to do

(1) Ante, p. 50.

[(a) By Act V of 1843, sect. 2, Civil and Criminal Courts are forbidden from
enforeing any rights arising out of an alleged property in the person and scrvices
of another asa slave; sect. 1, prohibits thoe sale of a slave in salistaction of o
decrec or a revenue demand ; scct. 3, securos to him his right, equally with a free
man, to property acquired ox derived; and sect. 4, ronders ponal uny offence
against him which, if done to a free man, would be penal.]
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away entirely, within the limits of its sovereignty, so
great an abuse. Down to 1816, no case had arisen at
Madras, to try the question ; and, though, what was
said so long ago as the time of our Elizabeth, is, in a
legal sense, as referable to ourselves, happily true,
namely, ¢ that the air of England is too pure for a
¢ slave to breathe in,” it is not so, in a political sense,
with regard to India; the latter havingbeen in all time,
and essentially, a despotic country. Accordingly, that
slavery obtains in it was, with all his dislike of the
thing, and, however reluctantly, admitted by Sir Wil-
liam Jones,in one of his beautiful charges to the Grand
Jury of Calcutta, (already alluded to,)® commenting
on the case of the death of a slave girl, beaten by her
master ; in his discourse upon which, it is perhaps to
be wished, that an exalted zeal for the rights and
happiness of his species, may not have led him to
present too favorable a view of the condition, as it
exists among the Hindus, w» pownt ¢of law ;—too
high wrought a picture.of it, in point of misery,
as represented by him, with reference to that
town in practice. As contrasted with Sir William
Jones’s, the following succinct description, by Mr.
Colebrooke, specifies, with accuracy, its origin,
at the same time that it establishes its existence.
“ Slavery (says that learned jurist)® is fully re-
¢ cognized in the Hindu law; and the various
‘““ modes by which a person becomes a slave, are
‘¢ enumerated in passageswhich will befound quotedin

(1) Delivered June 10, 1785. See his Works.
(2) Post, Append. to ch. V, p. 221.
13
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'« Jagannatha’s Digest,® comprehending capture in
““war, voluntary submission to it for divers causes ;
“involuntary, as in payment of debt, or by way of
“ punishment ; birth, or offspring of a female slave ;
“and gift, sale, or other transfer by a former owner.”
The authorities alluded to for the several sorts,accord-
ing to their origin, are Menu and Nareda, of whom
the former enumerates seven, the latter fiftcen; the
latter enumeration, however extended, with reference
principally to the occasions of emancipation, being
considered to be in effect, included in the former.®
Referring to the latter, as being the most detailed, six
out of the fifteen are by transfer, or derivative, which
_suppose pre-existing titles. Such are, the slave born
of a female one in the house of her master, which
supposes the slavery of the mother; the slave bought,
received in donation, inherited, pledged by his owner,
or won from another at play. Admitting slaves to be
property, as much as cattle,® (a necessary concession,
constituting the great objection to the cxistence of
slavery,) that partus sequitur ventrem,® and that they
descend, and may be transferred, (whatever may be
thought of the unfeeling levity of making them a stake
at play,) cannot be denied. Such, in general, is their
state in our Western colonies, secured to purchasers
and proprietors, by British Acts of Parliament; a con-
dition of things, which, in the progress of events,scems

(1) 2, Dig., 224, 228.
Daya Crama Sangraha, ch. XII, sect. i, 3, ¢t seq.

(2) 2, Dig., 230.

(3) Yajnyawalcya, 1, Dig., 113.—Sulapani, Id., 114,
Catyayana, Id., 151.

(4) Datt. Mim., ch. IV, 75, et seq.
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likely to cure itself; extreme evil, by means however
deplorable, often generating its own remedy. The
question remains, as to the original title, how this is
created? According toJustinian, by two means only;
viz., jure gentium, by captivity in war, and, jure civilz,
by contract;—titlesthathavebeensatisfactorily shown
to be untenable upon principle ;® but this to little
purpose, where the enquiry is, as to a fact of positive
law. With regard to slavery, as arising from captivity
in war, deep-rooted in the practice of ancient nations,
the texts of Menu and Nareda concurring, the Hindu
Digest records the speech of one barbarian king to
another, who had been recently vanquished by him,
exemplifying, in a striking manner, the commutation
of death for servitude. ‘ Fool, (says the conqueror to
‘ his captive,) if thou desirest life, hear from me the
“ conditions : thou must declare before a select assem-
“ bly, and in the presence of the multitude, ‘I am thy
“slave.’” On these terms I will grant thee life.”®
If, under the Roman law, the title was only where one
sold himself to another, according to the Hindu law,
he who sells may gwe; nor is the sale or gift to be
necessarilythe act of him who is the object of thetrans-
fer, a right of transfer following the right of property.®
Gift, and contract, therefore, by others as well as by
the individual, are established titles, in daily use,
particularly during famine, to which India is subject ;
and of slaves so transferred, persons, varying with

(1) Blackst. Comm., vol. i, p. 423, 12th edit.
2 2, Dig., 228.—Menu, ch. VII, 91,
(3) Post, Append. to ch. V, p. 224,
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the sex, are appointed for the examination.®” In the
A ppendix, judicial instancesare givenof the practiceat
Broach, one of the Zilla stations, under the Presidency
of Bombay.® It had the sanctionof Sir WilliamJones
in his own person, as he tells his audience in his charge
at Calcutta; where, according to the same authority,
the sale of slaves was, in his time, as extensive and no-
torious, as that of any other commodity. And, though
thateminentpersonprofessed tolook upon those, which
he possessed,in the samelight with other servants, add-
ing, that, whenever they should be old enough to com-
prehend the difference of the terms, he should certainly
tell them so, whereby he vindicated the humanity of
his amiable character; the point is, whether, upon a
veturn to aabeas Corpus, stating either a purchase or
a gift, according to the usage of the country, and con-
sonantly with the authority of Menu and Nareda, he
would have taken upon himself to have rcleased.®
‘Wherethe slaveryisfor a limited time, as the pledge for
the payment of a debt, or in consideration of mainte-
nance, (being two of the instancesenumerated by Nare-
da,) the stipulation, creating it, is rather in the nature
of a contract for service, as contradistinguished from
slavery ; which may be so just, that those bound by it
seem to be improperly called slaves ; the only badge
of. their slavery being, the obligation they may be
under, of performing servile work. That children than

(1) Yajnyawalcya, 2, Dig., 310.—Nareda, Id., 815.
(2) Post, Append. to ch. V, pp. 224 to 228,

(3) Vide Ante, p. 54.

(4) Nareda, 2, Dig;., 222,
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in the times of distress, may readily be believed. Of
this description was stated to have been a large pro-
portion of the boat loads, referred to by Sir William
Jones, as coming continually down the Ganges, for
sale at Calcutta ; but that titles, so originating, could
not stand for an instant exposure in a Court of justice,
need scarcely be added ; abhorrent as the Hindu law
is (equally with any other whatever,) of force and
fraud.® To this place is referable the instance already
alluded to under another head,® of adoption by pur-
chase, where adoption failing, whether from defect of
the prescribed ceremonies, or other cause, a condition,
not in contemplation of the parties, ensues. The child -
selected, not being able to return to his own family, his
connexion with which is extinguished, and equally in-
capable of belonging, in the intended capacity of a son,
to the one to which he has been so transferred, sup-
posing the adoption not to be legal, he is said to be-
come the slave of the adopter.® Such is the rea-
soning ; and, admitting the conclusion, which, how-
ever, is disputed,® the rank of children, so becom-
ing slaves, through failure in the requisites of adop-
tion, has been assigned in the most favorable class,
that of slaves maintained in consideration of service
who are entitled to their immediate release, or are
frequently stolen for the purpose of being sold, other

(1) XNareda, 2, Dig., 2839.—Menu, ch. VIII, 165, 168.
Post, Append. to ch. V, p. 226.
(2) Ante, ch. IV, p. 91.—Append. to ch, V, p. 221.
(8) 3, Dig., 184, et seq., 226, 227, 251.
Datt. Mim., sect. iv, 22, 86, 39, 40, 46.
Post, Append. to ch. V, p. 221.
(4) Mit. on Inh., note to ch. I, sect. xi, 13.
Mr. Sutherland’s Synops., p. 217 ; and note xi, to Id., p. 225.
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relinquishing the maintenance.®> This is an instance
in which slavery, if it legally ensues, may be said to
result ; but the same consequence does not follow,
where the failure proceeds from the birth of a son, to
the adopting father, subsequent to the adoption, as
has already appeared.® Another special onec is, where
a man cohabits with, and much more wherc he mar-
ries the slave girl of another, whereby he becomes the
slave of her owner ; or, in the language of the law,
¢t g slave for the sake of his bride.”® The converse of
which holds; since, if a frec woman marry a slave, she
becomes the property of her husband’s master. But
the female slave of one, marrying the male slave of
another, remains the slave of her owner,—marriage
not altering the property in her, unless consented to
by her master ; in which casc it operates as a transfer
of her, as slave, to her husband’s master.® Slavery for
this cause is considered as ranging under the head of
gift, the party, in either case, acquicscing in the con-
sequence.® It will be scen, in a subsequent chapter,®
that, upon a man’s becoming a religious devotee, thus
abdicating secular concerns, his property is divisible
among his sons, by a sort of anticipated inheritance,
asthough he were dead; which Le is, in effect, in law.
Upon the assumption of such an order, respecet may be

(1) Post, Append., p. 223.—C. Qu. tamen ; et vid., 2., Dig., 231.

(2) Aunte, p. 87.

(3) Nareda, 2, Dig., 225.—Vrihaspati, Id., 228.

Catyayana, Id., 254.
- (4) Catyayana, with the Cummentary, 2, Dig., 252.
Daya Crama Sangraha, ch. XII, 7, et seq.

(5) 2, Dig., 230.
(6) Post, ch. IX, p. 175,
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entertain for the act, where it is seen to be sincere.
For apostacy from 1it, the Hindu law makes no allow-
ance; it operates as an exclusion from inheritance,®
and, with reference to two of the superior classes, viz.,
the Cshatrya and Vaisya, as a cause of servitude,—
apostates, in either of these two classes, becoming, by
their apostacy,slaves to any master,as mayhappen by
agreement; and eventuallyto the king, as some atone-
ment for their offence;® with this peculiarity, that
they may be slaves in the inverse order of the classes,
that is, to masters of a class inferior to their own ;
contrary to the general rule, which is against such a
degradation in slavery, as it has been seen to be in
marriage.® Hence it appears, that slavery is not con-
fined to the class of the Sudra. The Brahmin, that
highly privileged order,is indeed exemptfrom it ; who
therefore, if he apostatize, is to be banished ;* being
(says Dacsha) first caused by the King to be lacerated
by the jfeet of dogs.®> Were a Brahmin even willing to
become a slave, though, with regard to the individual,
volents non fit injuria, yet, upon general principles, it
wouldbe the duty of the State, feeling the indignity, to
interpose to prevent him.® But neither can he be re-
(1) Post, ch. VII, p. 155, [and note.]

(2) Nareda, 2, Dig., 224.—Catyayana, Id., 227, 229.
(3) Nareda, 2, Dig., 253.—Catyayana, Id., 254.—Ante, ch. I, p. 26.

(4) Catyayana, 2, Dig., 227.
(5) 2, Dig., 227.—According to the Vaysahara Myookha, the
offender is to have his forehead branded with a heated plate

of iron, having the feet of a dog engraved upon it.
(6) 2, Dig., 255.
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gularly employed in the performance of servile acts,
or impure work, incompatible with the dignity of his
order ;® which, however, it seems, is not compromised
by sweeping a temple, or accepting alms; and, with
reference to which, he is even exhorted ‘‘to make no
¢ provision for the morrow.”® The remaining cause
of slavery to be noticed, is that of the non-payment
of a fine, for which (according to the commentary of
Menu)® the party is liable to loss of liberty, till it be
acquitted, upon the common principle of qué non Zuit
in crumend, luat in corpore ; though extended in its
operation, beyond what we are accustomed to. Here
again the Brahmin has his privilege; the other orders,
when unable to pay a fine, being doomed to discharge
it by their labor; but, ¢ a priest (says Menu) shall
‘¢ discharge it by little and little.”® Of the various
causes of slavery among the Hindus, thus enumerat-
i ed, originating in captivity, in gift, in contract, or in
(’ punishment, theoneconsideredtobethevilest,iswhere
_one sells himself,® the sole ground, (captivity cxcept-
ed,) according to the Civil law ; but the Hindu law
makes a reserve, where such sale is for a religious pur-
pose; of which aninstance is recorded of Herischandra,
a celebrated monarch, who, having already divested
himself of his entire property, in favor of the holy
sage Visvamitra, became the slave of a Chandala, (one

1
@

(3)
(4)
(5)

Menu, ch. IV, 15.—ch. VIII, 102.

Menu, ch. IV, 3, et seq.—Catyayana, 2, Dig., 255.

Vishnu, 2,Dig., 257. See as to this order, however, Post, p. 310.
Menu, ch. VIII, 415.—2, Dig., 220.

Menu, ch. IX, 229.—2, Dig., 229.—1, Id., 349.

Nareda, 2, Dig., 231.
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of the very lowest tribes,) for the payment of a
sacrificial fee.®

2. As toits defeasibleness.—Of the slave born, of
those acquired by purchase, by gift, or by inheritance,
the servitude is permanent and hereditary, releasable
byemancipation, or death only, the latter not being by
the act of the slave; for,where 1t is, the suicide, accord-
ing to the religious notions of the Natives, remains the
slave of the same master in another birth ;® a fancy,
that may serve to illustrate his hopeless condition in
this life, from which, as it appears, he can by no means
of his own escape. To this, however, there is an excep-
tion, where the life of the master, being in imminent
peril, is saved by his slave; but with this qualification,
that, to render such service a title to release, the exer-
tion for the purpose must have been at the risk of the
slave’s own ; for otherwise, it would be but in course,
that he should do everything in his power to save his
master’s being in danger.® Amnother exception is,
where the owner, cohabiting with his slave girl, she
bears him a son, he not having at the time any other,
legitimate or adopted; inwhich case, she and her issue
are enfranchised:»—and a humane provisiondenies to
him, except in distress, the right to dispose of his
female slave to another, she resisting the sale ; unless
she have forfeited the benefit of it by her viciousness.®

(1) 2, Dig., 232.
(2) 2, Dig., 232.
(3) Nareda, 2, Dig., 241.—Yajnyawalcya, 1d., 243.
(4) Catyayana, 2, Dig., 247.
Vid. tam. Datt. Mim., sect. iv, 75, et seq.

(5) Catyayana, 2, Dig., 258, 259.
14
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Tt is to be observed, however, that, in support of these
propositions, the Southern Pundits,whohave been con-
sulted upon them, have no other authorities to refer to,
than those furnished by Jagannatha, which are princi-
pallyapplicable to the Bengal Provinces; independent
of which, it may be a question, whether, in the case of
purchase, gift, or inheritance, the permanency of the
slavery so created, maynotdepend ontheoriginal con-
dition of the particular slave, as having been one
beyond redemption, or not : so as to resolve itself into
the proposition,that the slaveby birth is the only irre-
deemable one. Of the rest, the slavery is, by various
means, defeasible, independent of the will of the
owner; the captive takenin war, the slave won at play
and the one se¢lf-given, being redeemable, on finding
“a substitute.® With regard to the slave for a stipu-
lated time, he ceases to be so, on the term of his servi-
tude expiring ;® and he, whom love has cnchained in
a double captivity, becomes free again by discontinu-
ing his commerce, and withdrawing from the objectof
- his passion.® For the remaining ones, whosebonds are
. not permanent, they may recover their frecdom by
‘payment, where their servitude is for a debt, or fine ;
by compensation, where it has been for maintenance.®
For, though the gains of a slave, while he continues
50, vestin his owner ; yet, if he be incapable by other
means of property applicable to his redemption, he

(1) Nareda, 2, Dig., 246.—Daya Crama Sangraha, ch. XII, sect. ii.

(2) Nareda, 2, Dig., 245.—Id., p. 239.

(3) Nareda, 2, Dig., 247.

(4) Yajnyawalcya, 2, Dig., 245.—Nareda, 2, Dig., 243, 245.
Append. to ch. V, pp. 225 to 228.—~C.
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may at all events be redeemed by the aid of friends.®
The slave pledged for debt remains the property of
his original owner, redeemable till the time for pay-
ment be passed, when the property is altered, becom-
ing vested in the mortgagee, in the nature of a slave
bought; and, as such, irredeemable, if the title
pledged was an absolute one.® While the servitude
continues, a slave quitting his owner may be reclaim-
ed;® and a text of Menu, confined indeed to the
Sudra, is considered as warranting the position, that a
slave, emancipated by his master, received by another,
and emancipated by him, may be re-seized by his
former owner ; but this would be contrary to principle;
and the fairer construction of it is the obvious one, that
his emancipation leaves him still a Sudra, liable of
course to all the duties of his class, being essentially
servile.® The form of manumission is, by the master
taking a pot of water from his shoulder, and breaking
it with appropriate ceremonies ; upon which the slave
becomes free.®

3. As to the dominion of the master ; first, over the
property of the slave; it is certain that the latter can
acquire onlyfor the benefit of hismaster; possessing his
person, he possesses everything that can relate to it ;
nor can the slave have any property, that he can call
his own, but by his master’s consent.® Secondly, with
regard to his person; that the owner has the same

(1) Catyayana, 2, Dig., 252.—Colebr. on Obligations, p. 232.
(2) Nareda, 2, Dig., 245.—Post, Append. to ch. V, p. 226.—C.
(8) Nareda, 2, Dig., 237.—Post, Append. to ch. V, p. 229.—C.
(49 Menu, VIII, 413, 414.—2, Dig., 232, 238.
(5) Nareda, 2, Dig., 248.
(6) Menu, VIII, 416, 417.—Nareda, 2, Dig., 237, 249,

1, Dig., 16. —Catyayana, 2, Id., 252.



power of correcting his slave, that belongs to a master
over his servant, is implied, for he is one of the most
abject kind; and a runaway slave is reclaimable.® But,
if a slave pledged refuse to work, complaint should be
made to his owner, who must assign the pledgee
another; such slave, while in the possession of the
latter, not being liable to be beaten by him.® That the
master has power over his slave’s life, nowhere ap-
pears; and here, construing “ servant,” in the text
cited from Menu, to comprehend slave, that great
legislator and Sir William Jones are agreed that, in
the exercise of such power over him, as by law he has,
it is at his peril, if it be immoderate, according to the
consequences that may ensue.®) But, with the excep-
| tion stated, it is competent to him to compel him by
force, not being excessive, to do whatever work he
orders him to perform; in which consists mainly
- the difference between a slave and a servant.®

(1) Nareda, 2, Dig., 237.—Ante, p. 116.

(2) Catyayana, 1, Dig., 153, and Comment,

(8) Menu, 2, Dig., 209.—Sir W. Jones',Charge, June 10, 1785.
(4) Nareda, 2, Dig., 222.—Vrihaspati, Id., 223.
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CHAPTER VI
ON INHERITANCE.
HaviNg, in the preceding chapters, discussed, at a
length sufficiently proportioned (it is hoped) to their
importance, a variety of subjects, all, in the primary
view of them, distinct from those of Inheritance and
Contract,it becomes time now to enterupon the former
of these two; in doing which, it is to be remembered
that the Hindus are a patriarchal people, many
families often living together as one; connected in
blood, and united in interests; with various relative
dependents, to be provided for out of the aggregate
fund ; but subject always to separation, as well as to
the exclusion of any one or more, from participation
in the inheritance, for causes to be hereafter enume-
rated.

The inheritance having descended, such union of in-
terests, among families living together, and carrying
on their transactions in common, constitutes coparce-
nary, to which survivorship attaches, differing in this
particular from coparcenary with us, and resembling
rather joint tenancy ; so that, on the death of a Hindu
parcener, the succession to his rights, with exception
of property separately acquired by him, vests in the
other remaining members,—his sons, if he leave any,
representing him as to his undivided rights, while the
females of his family continue to depend on the aggre-
gate fund, till a partition takes place, which may
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never happen. Butaccording to the law, as it prevails
in Bengal, where an undivided coparcener dies, leav-
ing a childless widow ; his share does not vest in the
surviving parceners, but descends to his widow, as his
heir ;® whereas, the Mitacshara restricts her right of
inheriting to the case of her husband so dying sepa-
rated ; allowing her, where he dies undivided, a main-
tenance only.® In every other case, universally,
survivorship takes place, the remaining coparceners
continuing to administer and enjoy the undivided pro-
perty, as will appear in the chapter on Partition. In
the present, the VIth, will be detailed succession to
property, by Inheritance; to be followed, in the VIIth,
with an account of the disabilities that exclude from ;
in the VIIIth, of the charges, to which it is liable :
and, in the IXth, of the whole subject of partition ;—
reserving for the Xth, Succession to a widow, with
other matters connected with the state of widowhood.
These five chapters may be considered as exhibiting,
in its fullest extent, though by way of outline only,
the Hindu law of Inheritance. To these will be sub-
joined, for reasons to be assigned, a chapter (the XIth)
on the Testamentary power ; engrafted, as it has been
by the King’s Courts, on the Native law of Succession,
notwithstanding the fact conceded, that a Will is «
mode of disposing of property, unknown to the Hindu

(1) Jim. Vah,, ch. XI, sect. i, 7. 14, 46, and notes,
. Beng. Rep, ante 1805, pp. 30, 48, 63, 91.
(2) Mit. on Inh., ch. II, sect. i, 20, note. —1Id., 31, note.
Beng. Rep., ante 1805, pp. 16, 29, 66.
Bombay Rep., p. 241
But see upon this point, Append. to ch. VIIIL, p. 297.—E.
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law.® After which, it will remain only to discuss in
a concluding one, (the XIIth,) the law of coniracis s
being the second of the two great subjects, specially
reserved by the Royal Charters, to be adjudicated
upon by their own law, in all cases of the kind, arising
in the King’s Courts, between native and native.

To begin with the subject of the present chapter.
So intimate by the Hindu law is the connexion be-
tween the two subjects of partition in the life of the
father, and ¢nheritance upon his death, that they may
be said almost to blend; since, not only upon his de-
mise, but upon his renunciation of worldly concerns,
with a view to the ending his days in devotion,® or,
after such an absence from his family as may justify the
inference that, if not in fact dead,® he has abdicated
his temporal rights,® the latter, 7. e., inheritance, in
effect, by anticipation, as it were, attaches; as it does
on his degradation for crime, unexpiated :¥»—the ma-
terial difference between them, as concerns the objects,
being, that, on partition by the father, he has a dis-
cretion with regard to property of his acquirement, in
contradistinction to what had descended, to divide it
among his sons in such shares as they may respectively
merit, or as circumstances may dictate, exercising it
always, not arbitrarily, or capriciously ; whereas what-

(1) Noteto 2, Dig., 51/
(2) Post, p. 176.
(3) Post, p. 178.
(4) Post, p. 174.

[(a) The period of absence that raises the presumption of death is when, if the
absenfeeisnot above 30 years when missing, he is unheard of for 20 years ; if between
30 and 60, for 15 years; and if above 60, for 12 years.—Str. Man. of Hd. law, p. 303.]
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ever be the nature of that.of which he dies possessed,
he has, according to the doctrine of the Mitacshara, no
power to regulate the succession, which the law, upon
his death, vests equally in all.

Sons—In the series, then, of a Hindu’s heirs, the
first, in order, is his male issue, legitimately born ; or,
in its default, its substitute and equivalent, a legally
adopted son ; what constitutes for this purpose one
legally born, or legally adopted, having already been
shown, under the respective heads of Marriage™ and
Adoption.” By the ancient law, indeed, legitimacy,
as well with reference to birth, as to filiation, had com-~
paratively a very wide meaning. To what extent, in
a stricter, or looser sense, it included sons substituted,
may be seen in the Appendix to a former chapter ;®
and, with regard to zssue, if comprehended that of mar-
riages, (not now in use,) in the direct order of the
tribes, as well as of women espoused in any of the dis-
approved forms of marriage ; such mixed and irregular
progeny, though inferior in pretensions to the Adurasa,
or legitimate son of a woman of the same clags with
her husband, married in one of the approved forms,
being so far legally born, as to be entitled to succeed,
in preference to a subsidiary son, of whatever descrip-
tion.® But all such marriages having been long since
forbidden,® (howsoever they may in some parts of In-
dia still oceur,) and, as between issue of the body, and

(1) Ante, ch. II, p. 23.

(2) Ante, ch. IV, p. 62.

(3) Post, Append. to ch. IV, p. 212.

(4) Note to Mit. on Inh., ch. I, sect. xi, § 2, and Id., § 40.
(5) 8, Dig., 485.
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an adopted son, the law, as it respects inheritance,
making no difference, except that the latter, being pro-
vided as a substitute, takes the entire estate only in
default of the former, the subject will be treated with
reference to the former only, namely, to issue legally
begotten ; the application holding good in general to
both alike. The collective term <ssue comprehending
not only as many sons as a man may chance to leave
behind him, but sons’ sons also, and the sons of the
latter, or great-grandsons,™ it may be here remarked,
that though, in former times, the eldest had his pri-
vilege,® the whole have, by the Hindu law, ever con-
stituted but one heir ;® like heirs in gavelkind or the
descent to females in default of heirs male, with us ;—
and that the doctrine of representation obtaining in it,
if the son have died in the lifetime of his father, leav-
ing a son, and that son also die, leaving one,and then
the great-grandfather die, the great-grandson suec-
ceeds, as his grandfather would have done, had he
survived ; and, according to the Vayayantz, (a com-
mentary on Vishnu,) the right of representation, in
all these cases, vests likewise in the widow :® but
according to other authorities, her claim, in such case,
is to maintenance only, to be supplied her by her
father-in-law, and, on his death, by his heir.® But
here, for a reason that will be presently given,® the
right of lineal representation stops, unless there have

(1) Menu, ch. IX, I37.—Datt, Mim., sect. i, 13.
Yajnyawalcya, 3, Dig., 63.

(2) Post, p. 183.

(3) Post, Append. to ch. VI, p. 234.—C.

(4) Post, Append. to ch. VI, p. 234.—C. 235.—S.

(3) Post, p. 117.

[(a) But if such be the custom of the country or family, an eldest son will suc-
ceed to the entire estate—(2, Mac. Prin. H. L., 17) such custom having the pre-
scriptive force of law if prevalent during a lung succession of ancestors.—I, Mor.
Dig., tit. Inkeritance, P1. 199.]

1R
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been an absence in a distant country, in which case it
extends beyond the fourth, as far as the seventh de-
gree;® sothat, supposingtheintermediate descendants
tohavefailed,and ason of the great-grandsonto survive
at the death of the proprietor, he would not inherit, as
he would with us, but the widow of the deccased, the
nextinthe series, would succecdin preference; though,
inthe event of the great-grandson survivinghis ances-
tor,and dying, the propertyso inherited by himwould
devolve upon his son, in consequence of its having
vested in the father. Under the ancient law, the re-
presentative differed, in one instance, from him whom
he represented; in that, if begotten by his uncle,
according to a practice subsisting in carly times,® he
did not, though standingin the place of an cldest son,
succeed to the privileges of one, but was entitled to an
equal share only with his co-heirs.®> But this, as most
other anomalous modes of filiation, having, together
with the rights of primogeniture, long since ceased,®
it is sufficient to have alluded to the circumstance ;
and, for the sake of clearness, and to avoid confusion,
referring to the appropriate chapter for whatever re-
gards the adopted son,® what follows will procced
upon the supposition of the deceased having separated
himself from, and become independent of brothers, if
hehad any~—in other words, of his having died divid-
ed, or otherwise sole owner of what property he pos-
sessed ; it being proposed to exhibit the succession

(1) Vrihaspati, 3, Dig., 441, 448.—Post, 178.

(2) Ante, p. 26.

(3) Menu, ch. IX, 120, 121.

(4) Ante, ch. IV, p. 62.

[(a) Exceptin the case of rogalities, &o,—Mootoovengadachellasamy Monigar v,
Toomlayasamy Monigar and others,~—Dec, of 8. U.,1849, p. 27,and note, ante, p. 113,]
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of heirs, commencing with an only son, or a legal repre-
sentative of him, which is the same thing ; in the dis-
cussion of which, some comparison will incidentally
occur, between the rules of inheritance according to
the English law, and those that govern it among the
Hindus ; but as, among the latter, the distinction, as
it prevails in ours, between real and personal property,
does mnot for this purpose, in general, exist,® both
species being, with them, descendible to the legal heirs,
their law of #nheritance, including what, with us, forms
the law of administration, embraces in this respect, a
wider field ;-.comprehending every possible claimant
on the property of a person deceased, as well as every
description of property, of which, during his life, he
was seized or possessed. On the other hand, as they
apply to property, there is, in point of simplicity, no
comparison between the two codes ; though it may be
sometimes difficult, in that of the Hindus, to distin-
guish between what it exacts, and what it recom-
mends, and expects only : as neither is it easy always
to extract, with correctness and certainty, amid the
involved and discordant reasonings of commentators
on the subject, what the law upon any given point
actually is, adverting moreover to the conflicting
doctrine of different schools.® To perform what
would be requisite in these respects, effectually, as it
would require the master-hand of a Jones, or a Cole-
brooke ; so will it be but very insufficiently supplied
by the present imperfect Hssay, at something like
(1) XNote to Jim. Vah., ch. XI, sect. v, 36.

Ante, ch. I, p. 3.
(2) Ante, Pref., p. xxviii.
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arrangement and elucidation. Meanwhile, let the Eng-
lish enquirer be encouraged in his investigations by the
assurance that, in pursuing them, he is relieved from
muchof the toil inherent in the study of the correspond-
ent branch under his own law, as arising, with refer-
ence to real property, from the division of inheritances
into different kinds, and the distinction of estates, as
regarding the quantity of interest taken in them, with
the doctrine of estates in expectancy ; the whole of
which together has, in the progress of centuries, given
rise to a body of learning, in parts so nice and abstruse,
and, upon the whole, so various and intricate, as to
have occasioned often despair in the study of it; a
branch of learning, in fact, to be acquired and retain-
ed, only by the most severe study, and uninterrupted
practice. To return from this digression.

Before the subject of the present chapter can be pro-
perly understood, it is necessary to recollect the doc-
trine already alluded to, in treating on adoption, con-
stituting; as has been observed by Sir William Jones,®
the %key, to the whole Indian law of inheritance, and
resting, as with us, upon services to be performed by
the heir ;—not, however, upon feodal ones to be ren-
dered to a superior, but, like frankalmoigne with us,
upon spiritual ones, to be conferred on the decceased,
in extricating his spirit from its otherwise hopeless
state, by a due discharge of his funeral rites.® Innu-
merable are the passages that have been collected from
Hindu scripture, and heroic history, by writers on the

(1) Note to 3, Dig., p. 63.
(2) Jim. Vah., ch, XTI, sect. vi, 29.
3, Dig., 65, 84, 491, 525, 623.
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law of the subject in question, in which benefits de-
rived by the father, or other ancestor, through the son,
grandson, or great-grandson, are stated as reasons for
the preferable right of the lineal male heir, to a cer-
tain extent, before any other claimant.® This facul-
ty is, however foreign in reality to inheritance, the
assumption of which (according to a learned writer)
is to be resorted to, in order to give consistency to his
rules ;® and, how nicely the series of heirs is in gene-
ral adjusted, with reference to the degree of benefit
which each is, in this way, supposed capable of pro-
ducing, is worthy of remark ; the son’s preferable right
resting on his presenting the greatest number of bene-
ficial offerings,® while the same degree is attributable,
in default of their respective fathers, to the grandson
or great-grandson, that is, as far as the fourth in de-
scent, but not to anyulterior representative ;—the fifth
(says Menu)® not having any concern with the fune-
ral cake; which accounts for representation, for the
purpose of inheritance, stopping with the great-grand-
son ; while, upon this principal, ministering equally
to the peace of their departed ancestor, if (according
to an authority already cited) he leave a son, and
the son of another son, and the son’s son of a third
son, they take equal shares of his estate, because

(1) Menu, ch. IX, 137.
(2) Mr. Colebrooke’s Preface, p. 2, to his translation of the
“ Treatises on the Hindu law of Inheritance.”—See also
Jim. Vah., ch. XTI, sect. vi, 31, 33.
(3) Jim. Vah., ch. IV, sect. iii, 36.
(4) Menu, ch. IX, 186, 187, X.—Jim. Vah. ch. XI, sect. vi, 29, 31.
Devala, 3, Dig., 10. )
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they confer the benefit equally.® This is the general,
though not thesole and universal principle ;—payment
of the deceased’s debts, as well as nearness of kin,® or
proximity by birth, entering as conjoint consider-
ations;®—the tableof succession also, which, on failure
of the great-grandson, devolves on the wife, reverting,
after some deviations, to the lineal kindred, but stop-
ping, at all events, with the seventh person, or in the
sixth degree of ascent or descent.® In what the
rites alluded to consists, and by what operation this
pious office of the heir is conceived likely to be effica-
cious toward effecting the desired end, it does not
belong to these pages to notice.® Sufficient be 1t
here to state, that the right to inherit is connected
with the power of benefiting ; whence the title of the
son begotten, before that of any other possible heir ;
with the anxiety of every reflecting Hindu for male
issue,—together with the law of adoption, as a substi-
tute for it. Upon this ground, passages in books, pur-
porting that the succession to the cstate, and the right
of performing obsequies, go together, have sometimes
led to pretensions, founded upon the fact only of such
celebration ; which, however, are not to be construed,
as if the mere act of solemnizing the funeral rites could

(1) 8ir W. Jones’s note to 3, Dig., p. 63, and note to Jim. Vah., ch.
XTI, sect. i, 4, 84, 36, 40.—Id., scct. vi, 29.
(2) 3, Dig., 501.
(3) 3, Dig., 525, 533.
(4) Note to 3, Dig., 62.—Mennu, ch. V, 60,
Jim. Vah., ch. XI, sect. i, 42.
(5) See Notes to 8, Dig., 460, 624.
Notes o sect. iv, § 72, and sect. vi, 85, of Dattaca Mimansa.
Dubois “ onCustoms of 'eople of India ;” ch. XX VII, XX VIIL, and
Asiatic Res., vol. vii, p. 263.
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give a title to the succession, but that the successor,
being the nearest of kin, the most competent, is bound
to their due performance for the deceased, to whose
property he has succeeded.®

The Hindu (as will be seen)® has incohate, and
operative rights in the property of his father; to which
correspondent ones may be traced in the ancient law
of England. 'The question in the Hindu books is, as
to their extent; upon which different schools differ ;
inheritance, according to the Bengal school, being
defeasible in the lifetime of the father, by gift, or
other alienation, including (according to what has
been established in the Bengal Courts) will, to take
effect after his death ; whereas, as he cannot by the
Hindu law, administered upon Hindu principles,
intercept the inheritance by will, so, by that law,
according to the doctrine of the Benares school, follow-
ed as it is to the southward, is his power of alienation
ingeneralcomparativelylimitedand restricted, asit was
formerly with us, till enlarged by successive statues.®
Universally, it may be anticipated by partition,—
voluntary on the part of the father, or without his
consent, if warranted by law ; and it may be bound by
adverse possession in a stranger for twenty years.®
Civilly, or naturally, the ancestor must be dead; before

(1) Dutnaram Sing ». Buckshee Sing; Beng. Rep., ante, 1805,
p. 22.
Post, Append. to ch. VI, pp. 236, 241.—C.
(2) Post, ch. IX, p. 166.
(8) Ante, p. 5 to 9.
(4) - Yajnyawalcya, 1, Dig., 185.—Vyasa and Vribaspati, 3, 1d., 443.
Id., 442, and see p. 446.—Ante, p. 32 ; and Post, Append. to
ch. I, p. 26.
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the inheritance (in the proper sense of the term) can
vest,® the same distinction of heir apparent, and heir
presumptive, obtaining in both codes, English and
Hindu. . Thus the heritable pretension of the son of
a Hindu being immediate, is (apratiband’ha)—“a
“ heritage not liable to obstruction ;” answering with
us to the heir apparent, whose right, if he outlive his
ancestor, is indefeasible ; while that of remoter heirs,
as of brothers, uncles, and others, is distinguished, as
being lrable to obstruction, (sapratiband’ha,) by the in-
tervening birth of near ones, so that their title is not
apparent, but presumptive only.® What coustitutes
a ciwvil death will appear in a subsequent chapter.®
And as to a natural one, known or presumed, it 1is ob-
servable here, that there are parts of India, where, ifa
man leave his native country, to reside in another, hig
lands devolve upon the village in which they are situ-
ated,unless he return within a given numberof years;®
and the practice being common of going to Benares to
die, and being never more heard of, and long abscnce
being considered by sages as equivalent to death,®the
law has assigned various periods of absence, inferring
the conclusion, according to the age of the person in
questionat thetime of his departure,®the lowcest being
twelve years ;@ at the expiration of which, without in-
telligence of him having been received, the heir 1s en-

(1) Nareda, 3, Dig., 474.—1, Id., 276.

(2) Mit. on Inh., ch. I, sect. 1, § 3.

(3) TPost, ch. IX, p. 175.

(4) Append. to Report on the Territories conquered from the

Peishwa, by the Hon. Mountstuart Elphinstone, p. 18.
(5) 2, Dig, 472.

(6) 1, Dig., 266, 278.
[(a) Ante, p. 212, note (a.)]}
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titled to assume the succession ; keeping certain fasts,
then burning an image of his ancestor made of Cusa,
and finally performing for him, inthe prescribed form,
his funeral rites.® To this place may be referred the
enlargement of the rule, restricting the inheritance to
the fourth in descent from the deceased ; which must
be construed as relating to residence in the same pro-
vince: for, where the heirs have been residing in a dis-
tant country, the right continues to the seventh.®

Illegitimate children are a charge upon the inherit-
ance,™ but do not inherit by the Hindu, anymore than
by the English law, excepting in the Sudra class.®
Under the oldlaw, indeed, there wereinstances where,
in the higher classes, such issue were eventually inhe-
ritable ; asin that of the son of concealed birth, (Gud-
haja, and in one description of the Pauner-bhava, or
son of a twice married woman. But these are now
generally obsolete;® the latter only occurring still in
some instances in the fourth order;® in which illegi-
timate continue to participate with legitimate sons, if
there be any ; and, if there be none, nor daughters,
nor daughter’s sons, they are then not distinguish-
able in point of inheritance from legitimate ones ;©

(1) Jim. Vah., ch. VIIL.—1, Dig., 227, 228.—3, 1d., 450.

Asiat. Res., vol. vii, p. 243.—Post, Append. to ch. VI, p. 237.
(2) Vrihasgpati, 3, Dig., 441, 449.—Ante, p. 113,
(3) Menu, IX, 178, 179.—3, Dig., 143, 283, and ante, p. 67.
(4) Post, Append. to ch. IV, p. 205 and 208.
(6) Mohun Sing ». Chumun Rai ; Beng. Rep., ante, 1805, p. 30.
(6) Mit. on Inh., ch. I, sect. xii.—3, Dig., 143.

Datt. Mim., sect. ii, 26.—Datt. Chandr., v, 29, et seq.
Ante, ch. I1I, p. 56.

[(a) Except in the case of bastards, whose illegitimate sons inherit their fathers’
property.—Chend rabhan v. Chengooram and another,~Dec. S. U., 1849, p. 50.]
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—so regardless has the law been of the manners and
habits of this numerous, however inferior class.

If the heir be a minor, a guardian should be ap-
pointed for him, to whom the care of his property
should be committed, till he is of age to take posses-
sion of it himself. This, in the case of the Brahmin,
may be upon his ending his studentship, and return-
ing from the house of his preceptor.” But, in ge-
neral, minority continues till the completion of the

sixteenth year.®

Such being the right of the son, the Hindu law of
inheritance corresponds so far with our own, that pro-
pertyunderit lineally descends, and that the maleissue
takebeforethefemale; withthisdifference, that,among
the Hindus, the males in general take altogether, as
do with us the females,—the claim of primogeniture,
with them, having been at no timemore than partially
allowed, and now no longer existing ;*® and with this
peculiarity also, in whichitdiffers from all other codes,
that, in default of male issue, the widow succecds,™ her
place beingassigned her,inevery enumerationof heirs,
next after sons, and before daughters ;* in consider-
ation (as is said) of the assistance remdered by her

(1) Menu, ch. VIII, 27.
The Retnacara, 3, Dig,, 543.
1, Id., 293, and ante, ch. III, p. 61,
(2) Ante, p. 61, [and note.]
(3) Post, p. 183.
(4) Yajnyawalcya, 3, Dig., 457.-~Devala, Id., 474, cxplained, p. 482.
Vishnu, Id., 489.— Misra, Id., 535.
Jaganatha, Id., 481.—Jim. Vah., ch. XI, scct. i.
Mit. on Inh., ch. II, sect. i, 39.—Menu, ch. IX, 185.
Beng. Rep., ante, 1805, p. 64.
[(a) But, except under exceptional circumstances, she is little more than
tenant for life, and trustee for the ulterior heirs.— Peroomayce v. Rama-
chendun and another.—Dec, Mad. 8. U., 1857, p. 1.]
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to her husband, in the performance of his religious
duties.®

The Widow.—Whatever may have been said as to
the depressed state of the sex in the East, and upon
its general incompetence to inherit® it must be ad-
mitted that a ‘¢ faithful wife,” whether during the life
of her husband, or on his decease, is, by the Hindu
law, an undoubted object of its care, if not of its un-
qualified liberality. In what degree she is so, has
already in part appeared in the chapter on Marriage,®
and will be farther considered under Charges on the In-
heritance, and in treating upon Widowhood.® She
is conspicuously so in her right to inherit; a right
vested in her by marriage, to be perfected on the death
of her husband, dying without leaving male issue.®
This obtains universally, the deceased, at his death,
having bee a separated from co-heirs.® But, if he die
a member of an undivided family, the consequence,
with respect to the widow, varies, according as the
doctrine of the Bengal or Benares school prevails, as
has been already stated.®®

Her right, however, in any case, to take at all, as
heir, has been contested, upon passages and texts ill

(1) 8, Dig., 456.

(2) Jim, Vah,, ch. XTI, sect. vi, 8, 11, and notes,
8, Dig., Text cccexiii.—Id., pp. 528, 529.

(3) Ante, ch. 11, p. 23.

(4) Post, ch, VIII, p. 156.

(8) Post, ch, X, p. 227.

(6) Jim. Vah., ch, XI, sect. i, 2, 6.—Mit. on Inh,, ch. II, sect. i, 39.
Vrihaspati, 3, Dig., 458. — Friddha Menu, 3, Dig., 478, 483.

(7) Ante, p. 110.
And Post, Append. to ch. VI, pp. 232, 233, 250.

[(2) But on her re-marriage she forfeits such right, and the whole of her
deceased husband’s property lapsestohisnext heir.-— Act XV of 1856, sec. ii.]

[(b) In regard to the law as applicable to Southern India. —Vide Post,
ADDENDUM, tit. Inheritance.]
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understood, and upon arguments, carrying with them
almost their own refutation.® Among other objections
to it, her dependant state has not been overlooked ;®
and her incompetency has been insisted upon, as an
inference from the religious use to which wealth is
destined ;® as if this were its only use ;* not to men-
tion the direct answer this argument receives, fromthe
wife’s performance of religious ceremonies, in con-
junetion with her husband in his lifetime ; whence her
appellation of paini,® as well asher celebration of acts
after his death, spiritually beneficial to him, only in
a degreoc less than those performed by a son.® Pas-
sages postponing, if they do not omit her altogether
in the order of heirs, must be construed as applying
to the case, where the deceased was an unseparated
brother, whose estate, failing male issue, vests in the
surviving parceners ;—a point,upon which, as already
intimated, the schools differ.® It has been morcover
contended, that, at all events, her succession must
depend upon amount ; so that, if the property be but
small, it may be allowed ; but, if considerable, she is
to be satisfied with maintenance;®—a criterion, obvi-
ously of too arbitrary and uncertain a nature, to have

(1) Jim. Vah,, ch. XI, sect. i, § 1.
(2) Mit. on Inh., ch. II, sect. i, § 25.
(3) Mit. on Inh., ch. IT, sect. i, § 14.
Text cecexiii, 3, Dig., 484, 317.
Jim. Vah., ch. XT, sect. vi, § 13.
(4) Mit. on Inh,, ch. II, sect. i, § 22.
(5) Note to Jim. Vah., ch. XTI, scct. i, § 47.
Note to Mit. on Inh., ch. IT, sect. i, § 5, 29.
(6) Menu, IX, 28.—Jim. Vah., ch. XT, sect, i, § 43.
(7) Ante,p. 110. N
(8) Mit, on Inh., ch. II, sect. i, § 31, 33, 35.
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the effect of regulating a right. But, among all these
spurious and repudiated doctrines,none hasbeen more
insisted upon, than that her right to inherit is insepa-
rably connected with her appointment, by means of
another, to raise up issue to her husband ;* in which
case the son so produced, and not the widow, would
be heir; a practice also which, while it prevailed, was
reprobated ; and which, for a time that may be said
to be beyond memory, has been no longer in use.

Setting aside the above objections, as not entitled to
regard, the right of the widow, to succeed as heir to
her husband, in default of male issue, is subject to the
single condition, of her having been faithful to him
during coverture. An unchaste wife is excluded from
the inheritance. But, nothing short of actual infide-
lity in this respect disqualifies ;—nor, the inheritance
once vested in her, is it liable to be divested, unless
for loss of caste,® unexpiated by penance, and unre-
deemed by atonement.® Prior to the ((Cali) present
age, while the practice prevailed, of contracting mar-
riages in various tribes, rank and privilege among
wives was regulated by class, she, among them, who
was of the same class with her husband, having prece-
dence, without regard to any other consideration.®
But, such license not now obtaining, where a man has
left more widows than one, and no son by any, she

(1) Mit. on Inh., ch. IT, sect. i, § 8, 10, 11, 15, 18.
Post, Append. to ch, VI, n. 239.—S.
(2) Mit. on Inh., ch. II, sect. i, 30, 37.—3, Dig,, 479,
Post, Append. to ¢h. VII, pp. 270, 272.—C.
(8) Jim. Vah., ch. XI, sect. i, 47.—3, Dig., 484,
[(a) This disqualification is removed by Act XXI of 1850; but should

the widow re-marry, the inheritance passes at once to the next heir to her
deceased husband.—Act XV of 1856, sect. ii.]
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who was first married, beiug the one who is consider-
ed to have been married from a sensc of duty, suc-
ceeds, in the first instance ;¥ the others inheriting in
their turn, as they survive,® entitled, in the mean-
time, to be maintained by the first ; it being a princi-
ple, that whoever takes the estateofthe deccased, must
maintain those whom he was bound to support.&® It
may be here noticed, that the widow has not the same
dominionover propertyinherited by her from her hus-
band, that she has over hor 8éridiana, emphatically
called ““woman’s property ;”’ as has alrcady been seen
in a former chapter ;* as also, that the descent of the
one and of the other, is different; as will appear in the
chapter treating upon widowhood,® mnot to interrupt
the series of heirs, and course of inheritance, forming
the proper subject of the present.  To proceed, there-
fore, on the supposition of the deceased having left
neither issue male, nor widow, but daughters.

Daughters.—The right of daughiers to succeed, in
default of sons and widow, is notto beeonfounded with
that of the appoinfed daughter, under the old law.
That appointment was one of the many substitutions
for a son ; and, by a fiction no longer subsisting, re-
garded as one. The daughter under consideration
takes as a principal in her own right, in default of the
widow, who has precedence. The appointed daughtoer
derived her title from the will and act of the father.

(1) 8, Dig., 461, 489.—Aute, ch. II, p. 44

(2) 3, Dig., 486.

(3) 1, Dig., 321.

(4) Ante, ch. I, p. 13,

(5) Post, ch. X, p. 238.—Daya Crama Sangraha, ch. I, sect. ii, 4.

[(a) The text is supported by cases cited in the AppuNDUM, tit. Inheritunce. But
Mr. T. L, Strange states, quoting Mit. on Inh., II, i, that this is not the law in Southern
India, where the wives are on an equality, and inherit jointly.—Man. of 1Id. law, para, 326.1
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The daughter not appointed, but succeeding, derives
hers from the law, having regard to the general prin-
ciple of conferring, at his obsequies, benefits on the
deceased.®

Daughters,like sons, conferring proportionate bene-
fits on the deceased, take in common ; but with this
difference, that they succeed, not indiscriminately, but
in order, as they are single, married, or widows; the
single, though there should be but one of that descrip-
tion, taking the whole of the inheritance first, to the
exclusion of the rest of her sisters during her life. The
single having enjoyed it, it vests next in the married
ones, and finally in such as are widows, with a proviso,
in the instance of the married, that they be mothers of
sons, or likely to become so0 :®® on the ground that
daughters inherit, in right of the funeral relation to be
presented by their sons; while the son succeeds in his
turn, as being the person to offer it.® This is analo-
gousto thelaw, as applicabletothe appornted daughter,
beforethat substitution, withothersof amore question-
able kind, became obsolete ;* and it has the effect of ex-
cluding childless widows, It is observable, however,
thattheMitacshara,sofarfromsanctioninganysuchpro-
viso, has, inexpressterms, controvertedthe notion, that

(1) Menu, ch. IX, 130.—Jim. Vah., ch. XI, sect. ii, L
3, Dig., 592—597.—Mit. on Inh., ch. II, sect. ii.
‘Vribaspati, 3, Dig., 186.—Yajnyawalcya, 457,
Vishnu, 489.—Nareda, 491.

(2) Jim.Vah,,ch.XI, sect. ii,§ 1, 4,12, 25, Note,—Mit. on Inh ,ch.IT, 2,3.
GudhadurSermav. Ajodhearam Chowdry, Beng. Rep.,ante, 1805,p. 6.
3, Dig., 491.—Post, Append. to ch. VI, p. 239.—8.

(8) Jim. Vah., ch. XI, sect. xi, § 2, 17.
3, Dig., 498, et seq.—Id., 481.

(4) Menu, ch. IX, 132, 133.

[ (2) The barren married and sonless widowed daughters taking last.-——Str. Man.
of Hd. law, para. 329.]
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women inherit only through male issue.”> Moreover,
it is said that, in Southern India, widows, if unendow-
ed, inherit before married daughters endowed, and
that the Smriti Chandrica, commenting on the term,
unendowed, specifically enumerates widows. Accord-
ing to one opinion, not only the sons of daughters, but
the daughters of daughters also inherit, in default of
sons ;@ but this does not appear to have been sustain-
ed : on the other hand, where there are sons, their
right of succession is postponed to that of other
daughters of the deceased ;® and, where such sons are
numerous, when they do take, they take peir stirpes,
and not per capita.®  Awuthorities, postponing still
farther their right, have been denied ;® but the succes-
sion in the descending line from the daughter proceeds
no farther, the funeral cake stopping with the son ;®
which is an answer to the cloim of the son’s son,
grounded on the property having belonged to his
father.®® Neither, according to Jimuta Vahana, on
failure of issue, does the inheritance, so descending on
the daughter, go, like her Séridhana, to her husband
surviving her, but it goes to those who would have suc-
ceeded, had it never vested in such daughter :® but

(1) Mit. on Inh., ch. 11, sect. ii, § 3.—3, Dig., 493, 501.

Post, Append. to ch. VI, p. 239.—S.
(2) Balambhatta, note to Mit. on Inh., ch. II, scet. ii, § 6.
(3) Jim. Vah., ch. XI, scct. ii, § 23—25,
Daya Crama Sangraha, ch. I, scet. iv.

(4) 3, Dig, 501.

(5) - Baloca, Jim. Vah., ch. XI, scct. ii, § 27.—Misra, 3, Dig., 535.

(6) Jim. Vah., ch. XI, scet. ii, § 2.

(7) Compare 3, Dig., 502, with the Comment on Nareda, Id., 491.

(8) Jim. Vah., ch. X1, scct. ii, § 30.—3, Dig., 494, 497.
Daya Crama Sangraha, ch. I, scet. iii,



Chap. 6.] ON INHERITANCE. 129

according tothe Southernauthorities,itclassesas Strid-
hana, and descends accordingly. And, upon the same
principle, the husband is precluded during her life
from appropriating it, unless for the performance of
some indispensable duty, or under circumstances of
extreme distress.® Whereas, the daughter’s own
power over it is greater than that of the widow of the
deceased, whose condition is essentially one of consid-
erable restraint.® In default, therefore, of issue, quit-
ting the descending line, the melancholy succession, as
it has been called, takes place ; and the inheritance
ascends. ~

Parents.—The feudal abhorrence of succession from
sons to parents, (hareditas nunquam ascendrt,)® upon
whatsoeverreason founded, revolts common minds, par-
ticularly as it excludes the father, to whom by nature
we are so bound ; for whose services and bounties the
offspring is in general so indebted. Peculiar, in its
full extent, to our own laws, with such as have been
deduced from the same original, it may be remarked
that, with regard to the mother, it existed in the Codes
of Jerusalem, of Athens, and of early Rome, the sex
havingbeen everywhere,andatall times, com paratively
restricted in the amount and enjoyment of property ;
but where, in England, feudal subtlety has not been
allowed to prevail, namely, in the distribution on
the death of the owner of personal effects, the claims
in question have had a considerate attention paid

(1) Mit. on Inh., ch. IT, sect. xi, § 31, et seq.—Ante, p. 15.
(2) Post, ch. X, pp. 234, 241.—3, Dik., 465, et. seq.
(3) Blackst. Comm., vol. ii, p. 211.—Chitty’s Ed., 1826.
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to them ; and justice and nature, in this part of
our juridical arrangements, have been vindicated.
In one particular, the Hindu law, according to the
sentiments of some by whom it has been handed
down, is at variance with that of every other people,
to whom we are accustomed to look, as to a standard
for legislative wisdom ; in that, failing wife and
issue, they represént the mother as succeeding first,
and the father not till after her;® her prior title
resting with some,® on the pains and merit of child-
bearing ; with others,® on the fanciful notion of her
comparative propinquity to her issue, so as best to
satisfy the ruleof Menu, that ‘‘to the nearest Sapinda,
‘“the inheritance belongs;”™® though, upon another
principle, equally familiar among Hindu jurists, name-
ly that “the seed is preferable to the s0il,”® the right,
in this respect, would be rather with the father.®
A ccordingly, respectingthe pretensions of the mother,
much difference of opinion prevails, as appears from a
learned note by the translator of the Mitacshara ;@
assigning, in conformity withsome authoritics, priority
to the father ; with others, joint, co-ordinate participa-
tion; and, alleging with a third set,the vague criterion,
already alluded to,® of relative respectability, in point
of personalqualifications, the onetothe other.™®Another

(1) Mit. on Inh., ch. I, sect. iii, 2.
(2) 8, Dig., 504, 505.
(8) Mit. on Inh., ch. 11, sect. iii, 8.
(4) Note to Mit. on Inh., ch. II, sect. iii, 3.
(5) Menu, ch. IX, 35.—3, Dig., 215, ct seq.
(6) Jim. Vah., ch. XI, sect. iii.—3, Id., sect. iv, 3.
(7) Note to Mit. on Inh., ch. II, seet. iii, 5.
(8) Ante, p. 88.—Post, 183.
[(a) The Sudder Pundits affirm that in the ascending line the nother takes
before the father.—Str. Man. of Hd, law, para. 336.]
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idea has been that, on failure of the mother, not the
father, but the paternal grandmother succeeds, exclud-
ing the father altogether, as the surer means of pre-
serving the property in the same tribe ; upon the
ground that, the father succeeding, the estate becomes
a paternal one, and, as such, may devolve as well on
sons belonging to a mixed class, as on issue by a wife
of his own :—whereas, if taken by the grandmother,
it descends, as a maternal one, to persons of the same
class only,—mnamely, to her daughters and their re-
presentatives.® Of this solicitude to preserve thein-
heritance in the tribe to which it had belonged, an
early instance is exhibited, in the decree made in the
case of the daughters of Zelophehad, of the tribe of
Manasseh ; upon whose death, without sons, it was
settled, that they should succeed to their father’sland ;
but, for the reason given, that they, and others on
whom the inheritance should devolve under the like
circumstances, should marry in their own tribe.® And
the English lawyer may be reminded by it of the pains
taken, so far as regards real property, to justify, upon
feudal principles, a similar exclusion of the father
from inheriting to his son, under our own Code.”
But, whatever may have been formerly the force of
this argument, as it respects Hindu fathers, there must
have been an end of it, from the time that mar-
riages among them, with women of inferior classes,
ceased to be legal.” Although, between the differ-
ent opinions, Jagannatha, commenting on the sub-

(1) Mit. on Inh., ch. IT, sect. iv, 2, and note to Id., sect. iii, 3.
(2) Numbers, XVII, 1, XXXVI, 6.

(3) 2, Blackst. Comm., p. 210.

(4) Ante, ch. I, p. 28, and 3, Dig., 485.
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ject, professes neutrality, declaring that there is no cer-
tainty on the point,” it is evident that the inclination
of his judgment was in favor of the father, upon the
ground that influences throughout the Hindu law of
inheritance, namely, his comparative efficacy in per-
forming obsequies to the decéased; uponwhichground,
the son of the daughter is preferred in succession, as
well to both parents, as to the brother.” Of a son
dying childless, and leaving no widow, Menu, accord-
ing to the gloss of Culluca Bhatta, says, ¢ the father
“ and mother shall take the estate.””® This, accord-
ing to Hindu reasoning, establishes in the father the
right of prior enjoyment; other versions of the same
text, omitting the father,have been construed to sup-
pose the father dead ; and, if the opposite views that
have been taken of the question are resolvable into
nothing more than different readings of the text of
Vishnu, each resting upon respected authority, reason
ought to decide between them with Jagannatha, in
favor of the father; upon the principle, that, “if two
¢ texts differ, reason, or that which it best supports,
“ must in practice prevail, when the reason of the law
““ can be shown.” That the father takes first, is the
doctrine of the Bengal school ; resting the subsequent

(1) 3, Dig., 503.

(2) Jim. Vah., ch. XT, sect. iii, § 3.

(3) Menu, ch. IX, 217.

(4) Mit. on Inh., ch. IT, scet. iii, § 2.
Jim. Vah., ch. XTI, sect. iii, § 2.
3, Dig., 503.—See also Menu, ch. IX, 185.

(8) 3, Dig., 489.—Jim. Vah., ch. XI, scct. i, § 5, and note.
Id., ch. XI, seet. iii, § 1.—3, Dig., 527, et seq.
Yajnyawalcya, 3, Dig., 505,



Chap. 6.] ON INHERITANCE. 133

title of the mother on her claims as having borne the
deceased, and nursed him in his infancy. Step-mo-
thers, where they exist, are excluded ;* and, in what-
ever order the natural mother inherits, she is, like the
widow, taking as such,® restricted from aliening the
estate, unless for her necessary subsistence, or for pious
purposes beneficial to the deceased ; and her power
over it, even for these, is allowed but to a moderate
extent.®

Brothers.—Had the property been the mother’s, in
the Hindu sense of ¢ woman’s property,” it would
descend on her death to her daughters; but, having
been inherited by her from her son, it passes, accord-
ing to the law as practised in Bengal, not to her heirs,
but to his;® which, on failure of issue male of the
proprietor, of widow, issue female,and parents, are his
brother or brothers ; those of the whole being prefer-
red to those of the half blood ; those of the half
succeeding only on failure, or in default of those
of the whole.® With regard to the brother in
general, his title rests on the benefits he confers,
by the offer of oblations, in which the deceased
owner of the property participates, and in presenting

(1) Menu, ch. IX, 185.—Jim. Vah., ch. XI, sech. vi, 8, 4.
Mit. on Inh., ch. II, sect. iii, 8, 5.
Bishenpirea M. v. R. Soogunda ; Beng. Rep., ante, 1805, p. 40.
Barainee Dibah ». Hirkishor Rai ; Id., p. 42.
Rychundoo Narain Chowdry ». Goculchund, G.; Beng. Rep., 1805,
p. 46.
Daya Crama Sangraha, ch. vi, 23, vii, 8.
(2) Post, p. 237,
(8) Mt¢. Bijya Dibeh ». Mt. Unpoorna D.; Beng. Rep., 1806, p. 84.
(4) Note to Jim. Vah., ch. XI, sect. iv, 7.
(8) Jim. Vah., ch, XI, sect. v, §1, 8,9, 11.
Mit. on Inh., ch. I1, sect. iv.—3, Dig., 506.
Gudhadur Serma and anotherv. Ajodhearam Chowdry ; Beng. Rep.,
ante, 1805, p. 6.—Daya Crama Sangraha, ch. I, sect. vii
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others which the deceased was bound to offer; and in
this respect, occupying his place.® And as, between
the whole and the half brother, the former takes first,
as presenting oblations to six ancestors, which the de-
ceased was bound to offer, and three oblations, in
which he participates: while the latter presents none
to ancestors; but presenting three in which the de-
ceased participates, he is superior to the nephew ;
who, accordingly, though son of a brother of the
whole blood, is postponed in succession to his uncle
of the half,®—a preference nevertheless that has been
censured.® A distinction is glanced at, as varying
the succession, according as the property in question
happens to have been inherited, or acquired by the
deceased, but it does not appear to be established.®

Nephews.—The line of brothers being exhausted,
their sons (or the nephews of the deceased, as already
intimated) succeed, the whole being still preferred to
the half-blood,®®—a son of an uterine brother con-
ferring benefits on the mother of the dccecased pro-
prietor.®? To which is to be added, that, unlike sons
of daughters, they take per capita, not claiming jure
represenitationss, as if their fathers had had a vested
interest in their brother’s property, before their de-
cease ; whereas the right only vested in them by the
demise of the owner, their fathers being at the time

(1) Jim. Vah., ch. XI, sect. v, § 3.— | (5) Jim.Vah., ch. XTI, scct. vi, § 1, 2,

Mit, on Inh., ch, I, sect. iv. Mit. on Inh., ch. X b, iv, § 7.
EQ) Jim. Vah., ch.’XI, scct. v, § 12. 8.3, Dig., 518, 527 57
3) Note to Mit. on Inh., ch. I, sec. Daya Crama Sangraha,ch.T, sec. 8,

iv, 6. (6) 8, big., 619, 524.-—DayaCrama
(4 83, Dig., 506. ,Saui;;aha,,ch. I, scct.ys, 1.

{(a) And the undivided to the divided,—Str, Man. of Hd. law, p. 842.]
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dead.®” The sons of nephews, or grand-nephews,
next take; but here the succession in the male line
from the father direct stops, the great-grandson being
too distant in degree to present oblations;® and,
failing heirs of the father down to the great-grandson,
the inheritance devolves on his daughter’s son, in pre-
ference to the uncle of the deceased ; as, failing male
issue of the latter, it descends to /Azs daughter’s son,
in preference to his brother.® But the sister, being,
on account of her sex, no giver of oblations at periodical
obsequies, is excluded ; as would be the case with the
daughter, but that her right of succession, like the
wife’s, is provided for by an express text ;—the ge-
neral principle being, that the sex is incompetent to
inherit.® Such appears to be the law of the Bengal
Provinces; but it is not to be taken as universal,
opinions existing, that the term ‘¢ brethren,” in the
enumeration of heirs, in the Mitacshara, includes sis-
ters; as ¢ parents,” have been seen to do father and
mother ; but they stand controverted :®® Jagannatha
also observing that it is nowhere seen, that sisters
¢inherit the property of their brothers ;’™ and, refer-
ring to a text that gives colour to their pretensions,
he adds, that it is sufficiently explained, ¢ as relating to

(1) Balambhatta, note to Mit. on Inh., ch. IT, sect. iv, 7.

(2) Jim. Vah,, ch. XTI, sect. vi, § 7.—Menu, ch. IX, 186.
3, Dig. 526, 527.

(8) Jim. Vah., ch. XTI, sect. vi, § 8.—3, Dig., 527.

(4) Note to Jim. Vah., ch. X1, sect. vi, 8.

(5) Ante, p. 123.
Post, Append. to ch. VI, p. 239.

(6) Note to Mit. on Inh., ch. IT, sect. iv, § 1.

(7) Post, Append. to ch. VI, pp. 243, 245.—C. and S.
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¢ theallotmentof an andequatesum todefray their nup-
¢ tials.”® The same observation applies to the claim
of nieces.® A sister’s son inherits in Bengal ; but not
in the provinces that follow the Mitacshara.®®

To this extent the law of inheritance is established
with little variation, comprehending, as has been seen,
the deceased’s family, and near relations, viz., his issue
male and female ; his wife, who takes immediately in
default of sons; his parents, brothers, nephews, and
grand-nephews ; the competency to benefit him, in the
solemnization of obsequies, at once forming the consid-
eration for, and the degree of it determining the order
of succession ;®—benefits conferred by the nearest of
kin being regarded of more importance than those
offered by one more distantly allied :®—just as ability
for personal service constituted the claim of heirship,
among the feudal nations, including our own. And as,
among them, together with the nations of antiquity,
the agnatic succession was in general preferred, so is
it among the Hindus ; the instances, in which females
are allowed to inherit, being deemed exceptions.®

Failing issue of the father, inheritance continues to
ascend upwards to the grandfather, and great-grand-
father, the grandmother and great-grandmother, the

(1) 3, Dig., 17, 22.~Menu, ch, IX, 212.
Mt. Runnoo v. Jeco Rannee ; Beng, Rep., p. 8.
(2) ®Append. to ch. VI, p. 240.—8.
(3) Rajchunder, N. C. ». Goculchund; Beng. Rep., ante, 1805, p. 46.
(4) Jim. Vah,, ch. XI, sect. vi, § 29, 81.
(6) 8, Dig., 528, 455.
(6) Note to Jim. Vah., ch. XI, scet. vi, 8.
Gungadutt Jha ». Sree Narain Rai; Beng. Rep., 1812, p. 325.

[(a) The text as affirmed by decisions of the late Sudder Udalut and Madras
High Court (vide ADpDENDUM, tit. Inkeritance), but the Pundits of the former
deoclared that sister’s sons are in the line of heirs, quoting in support passages
from the Mitacshara, Smriti Chandrica, and Saraswati Vilasa ; on which, however,
the Court placed no reliance.—~Vide Dec. Mad. S. U., 1858, p. 211; 1860, p. 246.]
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latter being preferred in time, by those who contend
for the precedence, in succession of the mother before
the father; descending also downwards to their re-
spective issue, including daughters’ somns, but not
daughters; and with the samedistinction that has been
already noticed, as between the whole and the half
blood. But, in proportionas the claim becomes remote,
it varies in particulars with different schools, and
authors ; for the details of which, being beyond the
scope of a work so general as the present, recourse
must be had to the summary of Sricrishna Tercalan-
cara,® and especially to the two translated treatises on
the subject, with thenotes and remarks of their learned
translator ; as well as to the “Digest,” expressly on the
law of “ Successions.”®

In default of natural kin, the series of heirs, in
alltheclasses, thatofthe Brahminexcepted, terminates
with the preceptor of the deceased, his pupil, his priest
hired to performsacrifices, or his fellow-student, eachin
his order ; ®—and, finally, failing all these, the lawful
heirsofthe Cshatrya, Vaisya,and Sudra,arelearnedand
virtuous Brahmins ;*®—a description,however special,

(1) Post, p. 241.—For a character of this author, see Pref. to Treatises
on Inheritance, translated by Mr. Colebrooke, p. vi.
Post, Append. to ch. VI, p. 246.
(2) Jim. Vah., ch. XTI, sect. vi, to the end.
Recapitulationby Sricrishna Tercalancara.—Id., p. 224, & Append.
to ch. VI, p. 253.
Mit. on Inh., ch. II, sect. v, and vi.
3, Dig., 525, 532,—Menu, ch. IX, 187,
(8) Jim. Vah,, ch. XI, sect. vi, 24.
Mit. on Inh., ch. II, sect. vii.—3, Dig., 533, 444, 504.
(4) Jim. Vah., ch. XI, sect. vi, § 27.—Mit. on Inh., ch. II, sect. vii, § 4.
8, Dig., 537.—Post, p. 302.
Daya Crama Sangraha, ch. I, sect. x, 27, et seq.

[(a) 'The Privy Council have, huwever, declared that the property escheats to
the Crown as any other property, on the principle of general law, that what
becomes without an owner falls to the Crown, and that the matter is not govern-
ed by the Hindu law.—Str. Maxn. of Hd. law, para, 8569.]

18
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yet too comprehensive to be consistentwith the right of
escheat, for want of heirs, in the king ; and, therefore,
it has been narrowed, in construction, to such as reside
in the same town or village.® In the event of the es-
tate of any of these vesting by inheritance in a Brah-
min, as he, being such, cannot perform obsequies for
one of an inferior tribe, the duty may be discharged
by the substitution of any qualified person, equal in
class with the deceased : and, in all cases, where the
heir is under a disability, he must takethe same course,
paying the person employed for his service.®

Failing all preceding claimants, the property of any
of the inferior classes vests, by escheat, in the king :
who, as with us, may be said to be, in this respect,
wltimus heres ;@ and, as an incident, he is to cause
obsequies to be performed for the deceased.® DBut the
estate of a Brahmin descendseventually, andultimate-
ly, to Brahmins, or learned pricsts.® That it cannot
be taken as an escheat by the king,™ “This (says
“ Menu) is a fixed law.”® TFor the king to take it
under any circumstances, orforany purpose, other than
that of protection, and preservation for the rightful
owner, would be sacrilege, equivalent to that of appro-

(1) Jim. Vah., ch. XI, seet. vi, § 27.—3, Dig., 537.
(@) 3, Dig., 545, 546.
(3) Jim. Vah., ch. XTI, sect. vi, § 34.
Mit. on Inh., ch. II, sect. vii, § 6.
‘Vrihaspati, 3, Dig., 538.
(4) The Vishnu Purana, 4.—38, Dig., 623.
(5) Sancha and Lichita, 3, Dig., 539.—1, Id., 469.
Mit. on Inh., ch. II, scct. vii, 5. .
Post, Append. to ch. VI, p. 247.—E. and vide Post, 302.
(6) Menu, ch, IX, 189.

[(a) Ante, p, 187 note, (a.)]
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priating what has been consecrated to the gods.”
Rather than it should so escheat, should there be none
of the same class competent to take it, (meaning pro-
bably, as before, in the same town,) it is “to be cast
“ into the waters ;”®—a figurative declaration, doubt-
less, never intended to be literally and universally
enforced.

As holy mendicants, and avowed devotees, such as
hermits,® ascetics,” and professed students of theo-
logy,” in abdicating all woildly ties, lose their title, as
heirs to those, to whom they are by nature related,”
so is any property that they have, such as the hoard of
wild rice belonging to a hermit, the gourd, clout, and
other similar effects of an ascetic, and the books,
clothes, and the like, of a student,” transmissible, not
according to the general law of inheritance, but among
themselves, as with us in the case of corporations.® Of
such successions aninstance willbefoundin the Appen-
dix,” and several in the Bengal Reports, referable to
the religious order of Sanyasis or Gosains ; who, being
restricted from marrying, and consequently precluded
from leaving legitimate issue, are, on their death, suec-
ceeded in their rights and possessions by their Chelas,

(1) 3, Dig, 587.

(2) Nareda, 1 Dig., 335, 236.—3, Id., 541.

(8) Vanaprasta.

(4) Yati, or Sanyasi.

(5) Brahmachari.

(6) Post, p. 154.

(7) Note to Jim. Vah., ¢b. XTI, sect. vi, § 36.

(8) Jim. Vah., ch. XT, sect. vi, 35.—Mit. on Inh., ch. IT, sect. viii,
3, Dig., 546.—Daya Crama Sangraha, ch. I, sect. x, 85, et seq.

(9} Post, Append. to ch. VI, p. 248.
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or adopted pupils.” It may be added here, that lands
endowed for religious purposes are not inheritable at
all as private property, though the management of
them, for their appropriate object, passes by inherit-
ance, subject to usage; asin the case of many of the
religious establishments in Bengal, where the superin-
tendence is, by custom, on the death of the incumbent,
elective by the neighbouring mohunts, or principals of

other similar ones.®

Such is, by the Hindu law, the course of inheritance,
where it is not obstructed by any cause of exclusion ;
and subject, in all cases, to particular obligations and
charges. These causes and incidents will constitute
the subject of the two following chapters.

[Nore.—In this chapter, the Law of Inheritance is considered
in its application to a divided family, . e., to the heirs of a son who
had separated from his coparceners and had become the sole owner
of what he possessed. No mention is made of the descent of an un-
married woman’s property, while that of a widow is treated of in a
separate chapter,) and information in regard to succession in an
undivided family is left to be gathered from the chapter on *Par-
tition.”(® The disposition of property on partition in a father’s life-
time and inheritance upon his death, are in most respects identical,
except, with this material difference in regard to self-acquired pro-
perty, that the father has power, division taking place during his
lifetime, to apportion it among his sons at his discrction, while
after his death, it classes as ancestral, and is governed by the same
rules as such property.(©) But as succession in an undivided family
differs in certain respects from that which prevails in the case of
property held individually, it may not be inappropriate to sum-

(1) Beng. Rep.,1806, pp. 73,92.—Id., 1807, p. 14+4.—Id., 1810, p. 246.—
Bombay Rep., p. 397.
(2) Elder widow of Rajah Chutter Sein ». younger widow of ditto;
Beng. Rep., 1807, p. 103.
Narrain Das v. Bindhabun Das, Id., 1814, p. 481.
Post, Append, to ch. VI, p. 250. Sir W. Jones.
Id., to ch. IX, p. 369.
[(2) Post, chap, X, p. 227.] [{b) Post, chap. IX, p.166.] [(c) Ante, p. 111.
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marize here, for convenience of reference, the line of heirs to an
undivided estate. It is as follows :—The estimated share of each
brother vests successively in his sons, sons’ sons, and sons’ grand-
sons, as in the case of individual property. Failing these, the lapsed
share vests equally in the surviving Dbrothers. The great-great-
grandson of the demised brother would mnot take it unless kepy
opened for him by the survival of his father or grandfather. From
the brothers the lapsed share vests in their male issue as far as
the great-grandson. After that it passes to the widow of the last
survivor of any of these, the widow of those previously demised not
participating.® This is because on the death of the brother who
first demised, the entire property vests in the surviving brother and
so passes on to his widow.® Should she re-marry, her interest in the
property will cease and determine as if she were dead, and the next
heirs of her deceased husband or other persons entitled to the pro-
perty on her death succeed to the same.> When there may be
male issue of the undivided brothers, the estate passes from omne
cousin to another to the remotest degree while remaining undivid-
ed ; and on all these failing, the widow ‘of the last survivor among
them. It finally goes to the divided relatives in their order.®

Any property a female, dying unmarried, may possess, goes to
her brothers and then to her mother and father. If she have been
betrothed, any nuptial presents she may have received from her in-
tended husband, are returnable to him, the charges on both sides
being first deducted.®® The property of a dancing girl passes to
her female issue first and then to her male as in the case of other

" females, but on failure of issue it goes to the pagoda to which she
is attached.® The heirs of a prostitute are her issue after her
degradation. None of her relatives who remain undegraded in caste,
whether offspring or other, inherit to her.®

In the province of Malabar, the M aroomakatayam law prevails
generally, according to which the inheritance runs in the female and
not in the male line :—thus a man’s property descends to his sisters,
sisters’ sons, sisters’ daughters, sisters’ daughters’ sons and daughters ;
mother, mother’s sisters, their children ; and to his maternal grand-
mother, her sisters and their children. Failing these, it goes to the
man’s disciple and fellow-student, and then escheats. In Canara, a
similar system of inheritance obtains which is termed 4lya Santan.®™
[(a) Str. Man. of Hd. law, para. 347.] [(e) Mit. on Inh., ch. IT, sect. xi, 30‘;
E(b) II, Colebrooke, pp. 231, 232.] [(£) Str.Man. of Hd. law, paras. 361, 362.,]

() Act XV of 1856, sect. ii.] (g) Proe. of Mad. S.U., 11th Nov. 1844,
(d) Str. Man, of Hd. law, para. 347.] (h) Str. Man. of Hd. luw, paras 382, 404.



CHAPTER VIIL
ON DISABILITIES TO INHERIT.

Exorusion from inheritance, with the Hindu, rests,
in general, upon the same principle with succession to
it; 7. e,, it is connected with the obsequiesof the deceas-
ed ; from their incapacity to perform which, the
excluded are incompetent as heirs.”” The causes of it
are sufficiently numerous; defects both of body and
mind, together with vice, constructiveas wellas actual,
being attended with this effect ; and lastly, devotion
to any of the religious orders.

At first sight, it appears harsh to divest of their he-
ritable rights, not only idiots and madmen, but the
deaf, the dumb, and the blind, the lame, and the im-
potent ;® and, certainly, disqualification, in this
respect, is extended, by the law in question, beyond
what takes place in our own, or other Codes ;
but when it is considered, how unfitted these in
general are for the ordinary intercourse of the
world,® and that they are, by the same law, anxious-
ly secured in a maintenance for life, chargeable
upon those who replace them as heirs, the severity
of the enactment is not only in some degree abated,

(1) Jim. Vah,, c¢h. XI, sect. vi, 31.

(2) Menu, ch. IX, 201, 202.—Jim. Vah., ch. V, § 7, ot seq.
Mit. on Inh., ch. II, sect. x.—Daya Crama Sangraha, ch. 1L,
1, Bombay Rep., p. 411.

(3) Baudhayana, 3, Dig., 316.—2, Dig., 2.
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but it even admits of comparison with our own insti-
tutions. The idiot and lunatic are not indeed, with us,
disinherited ; but in effect, their condition, while their
infirmity continues,differs but in namefrom that of the
Hindu, alike destitute of reason. Their property is, by
the English law, vested in others, subject to their
being maintained out ofit ; which is precisely the con-
dition of the Hindu, under similar circumstances ;
with this in his favor, that the obligation of mainten-
ance, on behalf of the excluded in general, is rendered
as cogent as possible ; any failure in it being not only
a cause of disherison in those, by whom it is withheld,
but denounced moreover for punishment in another
world ;® thus, in the instance of persons, not only
wretched and helpless, but, circumstanced as they are,
peculiarly liable to be neglected, establishing it not as
a civil merely, but as a solemn right. And it is only
where these infirmities are coeval with birth, that the
disability attaches: though Jagannatha seems to make
the case of the mad man an exception in this particu-
lar ;» and, of the impotent (who is also excluded) it is
said by a sensible author, to be indifferent, whether he
is naturally so, or by castration.® The idiot is describ-
ed as one incapable of discriminating right from
wrong, and insusceptible of instruction ;® and various
causes are assigned for that madness which disquali-

(1) Menu, ch. IX, 202.—Mit. on Inh., ch. I, sect. x, § 5.—3, Dig.,
320.
(2) 3, Dig., 814.—Vid. tamen, Id., 304.
(3) Balambhatta, note to Mit. on Inh., ch. IT, sect. x, § 1.
Qu. tam. et Vid., 3, Dig., 320.
(4) Mit. on Inh., ch. II, sect. x, § 2.—Jim, Vah,, ch. V. § 9.
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fies.® The deaf, the dumb, and the blind are, with us,
severally, as such, no way affected in their rights ; but,
if a man be born destitute at once of the power of
hearing, speaking, and seeing, the avenues of know-
ledge thus shut up, and the requisites of a social being
denied him, he is, by our law, looked upon as an idiot,
and liable to be treated accordingly. And, upon the
same principle, the ground of their exclusion by the
Hindu law is stated by one writer to be their want of
initiation and investiture, arising from their unaptness
for the requisite studies.® By this law, privation of
any one of these faculties excludes from inheritance,
as does lameness ; but it must be entire ; that is, the
individual must be so lame, as not to be able to walk
on either foot; and so, as to his hands, he must be
deprived of the use of both.® To induce disinherison
with us, from bodily defect, the birth must be a mon-
" strous one; for, however deformed, or deficient, if it
have human shape, it may be heir.

Butneitherare these,bythe lawunder consideration,
the only natural visitations productive of this civil dis-
ability. Believing, as we do, in the resurrcction of the
body, we remain ignorant as to the intermediate state
of the soul after death, possessing in that particular no
distinct revelation. But the Hindu conceives his at-
tainment of supreme bliss, in the reunion of his spirit

(1) Mit. on Inh., ch. IT, sect. x, § 2.
(2)* Jim. Vah., ch. V, § 18.
(3) 3, Dig, 321, 322.—Jim. Vah., ch. V, § 10.
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with its author, to be subject to innumerable transmi-
grations,according tocircumstances, and especially ac-
cording to his conduct in the present life ; ¥—a notion,
(howeveroriginating) that appearsto havebeen widely
adopted in ancient times.®” Hence his tenderness to
sentient beings of every description, and reluctance to
the shedding of blood ; with its habit, sanctioned by
law, of attributing to delinquency, in a former state of
existence, a great proportion of the physical infirmities
to which flesh is heir. TUniversally, the sin of the
parent but too often manifests itself in the debility of
the offspring; and the individual, in various ways,
feels in his frame the direct fruits of his own vicious
indulgence. But, with the timid and superstitious
Hindu, overlooking natural causes, maladies, if ex-
treme, are regarded as an expression of the divine dis-
pleasure at vice and crime, indulged and perpetrated
in a prior form ; which it remains for the actual suf-
ferer to expiate, forfeiting in the meantime his suc-
cession. “ Some evil-minded persons, (says Menn
“for sins committed in this life, and some for bad
“tions in a preceding state, suffer a morbid change in
‘“their bodies.”® Reproducible to the extent of
seven successive births,*’ of these morbid and sinful

(1) Menu, ch. VI, 61.—Id., ch. XII, 16, et. seq.

(2) St. John, ch. IX, ver. I.

Non interire animas, sed ab aliis, post mortem, transire ad alios.
(Casar Comm. 1ib. vi, 14.) Whence Horace’s description, non paven-
tis funera Gallice. Upon which the scholiast says, verd persuasione
Tursus renascendi mortem non timebani. And, to the same persua-
sion may perhaps be referred that passive courage, so characteristic
of the Hindus.—See also Ovid’s Met., 1id. xv, 1, 153.

(8) Menu, ch. XTI, 48.—Post, Append. to ch. VII, p. 257.

(4) Satatapa, 8, Dig., 313.
19
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marks,presumptive of crime, and obstructive of inher-
itance, a copious and minute list is added ;* of which
some of the specimens are sufficiently appropriate,
with reference to the offence they are considered as
representing. The disease that disables, (an obstinate,
or an agonizing one,) must be ascertained to be the
sign of an atrocious crime, or it has not the effect of
excluding ;* it being, not the disease, but the sin that
is the cause of the disability ;¥ and hence it may be
removed by penance,® the impediment continuing to
operate, only so long as penance remains unperform-
ed.® Thus restored, inheritability follows; there
being said to be no case, in which a man competent
to the one, is not qualified for the other.® Of obstinate
diseases, marasmus, or atrophy, is mentioned as an in-
stance ; of the agonizing, leprosy ;™ but it must be of
the sanious, or ulcerous (the worst) kind ;("® of which
a text of the Bawisha Purana gives a disgusting de-

scription.®
If vice, thus imputed by inference, of which the indi-

(1) Menu, ch. XI, 49, et seq,
(2) 8, Dig., 314,
(8) 3, Dig.,812.
necesse cst
Multa dieu concreta modis inolescere miris ;
Ergo exercentur peenis ; veterumque malorum
Supplicia expendunt. An. VI, v. 737.
(4) Menu, ch. X1, 209, et seq.
(5) Post, Append. to ch. VII, pp. 261, 208.-—E. Id., p. 272.—C.
(6) 3, Dig., 305.
(7) 8, Dig, 803, 309, 311, 312.—Mit. on Inh., ch. I, sect. x.
See case of leprosy, as justifying suicide, withitsaiders and abettors ;
Beng. Rep., 1810, pp. 239 and 321.
(8) 8, Dig., 309.

[{a) T@e disqualification descends to heirs, although adopied. —Sevachet-
umbara Pillay v. Parasucty.—Dec, of Mad. 8. U., 1857, p. 210.]

[(b) Muttwvelayuda Piliay v. Parasakti.~Id., 1860, p. 239.]
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vidual is unconscious, is to be so punished, and requires
to be so expiated, much more that of which, in his ac-
tual person, the guilt of the delinquent is established
by confession, or proof. ¢ All those brothers (says
¢ Menu) who are addicted to any vice, lose their title
“ to the inheritance.”™® And, though free from vice,
if, destitute of virtue, a son neglect fulfilling, to the
utmost of his power, prescribed duties, he is excluded
from pa.rticipation. Passing_ by positions so general,
and which have not been uniformly expounded, cer-
tainty will be best sought in particular instances. By
some, vice, excluding from inheritance, is resolved into
the unwarrantable pursuit of wealth by robbery, lar-
ceny,® crimes against the person, with inferior delin-
quencies.® Of these, such as amount to felonies, are
attended with forfeiture by our own law. Whether
thisexplanation of the term comprehendsgaming, must
be collected from various authorities,® compared as to
weight and number. The Digest, reviewing different
opinions on the point, says, that many authors (among
whom is included Culluca Bhatta) acknowledge the
exclusion of a man addicted to it, and similar vices ;¥
while others are alluded to, according to whom, the
persons in question are not deprived of their shares:
but, whether by this, or by whatever other means they
(1) Menu, ch. IX,214.—Jim.Vah., ch.V, § 13.—3, Dig., 299, 302, et seq,
Daya Crama Sangraha, ch. III, 2, et seq.
(2) Jim. Vah., ch. v, 13.—Mit. on Inh., ch. II, sect. x, 3.
Vrihaspati, 3, Dig., 230, 301.—Nareda, Id., 303.
(8) Nareda, 3, Dig., 140.—Apastamba, 3, Dig., 298.
(4) 8, Dig., 300.—Daya Crama Sangraha, ch, III, 6.

[(a) In Lutchmeedavee alias Canacuma ¢. Narasimmah, (Dec. of 8. U., 1858, p.
118,) the Judges express their ¢ opinion that though such consequences might
attach to crime or vice in a Hindu community govermed by its own Civil and
Criminal law, it cannot do so where, by another system of Criminal law, other

specific punishments are awarded to particular offences, and to which they
therefore hold that such further penalty cannot be added.” ]

[(b) Stealing goods belonging to the family estate.—C. Lutchmeedavee v.
Narasimmah.—Dec, of Mad. S. U., 1858, p. 118.]
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dissipate that wealth, in which not themselves alone
haveaninterest,theylose of theirinheritance pro tanto;
it becomes matter of account; and their allotment, on
partition,is diminished, by somuch asthey have squan-
dered or wasted, the difference, if against them, consti-
tuting a debt ;* leaving it to the pursuit of courses,
more distinctly criminal, to work at once an entire for-
feiture.® Though our own have not adopted the con-
struction of the Roman law, whichregarded and treated
the notorious prodigal as non compos, nor the policy of
Solon, which branded him with perpetual infamy, it
may be recollected that dissipation of his feud was, by
the law of feuds, a cause of forfeiture. St vassallus feu-
dum dissipaverit,aut insigni detrimento deterius fecerdt
prwabitur.® And it must be admitted that, among a
people withwhom a community of interests is the most
common form of property, it is expedient that some se-
curity, likely to be efficient, should exist, to protect fa-
milies against the consequences, in any of their mem-
bers,of vicious extravagance. Inassigning the punish-
ment for gaming, Menu is silent as to its cxcluding
from inheritance.”? It must be confessed that, with
every benefit of distinction and explanation, for want
of well-defined cases, judicially ascertained, and au-
thentically reported, much, in enforcing the greater
part of the law comprehended in the whole of this
chapter, must be left to (what should in judicature

(1) 3, Dig., 299, contr.—Post, p. 214.

(2) 3, Dig., 298, 300.

(3) Wright on Tenures, p. 44, citing Zasius, in Usus Feud, 91
and Crag. de Jur. Feud, 362,

(4) Menu, ch. IX, 221 to 228.
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be provided against as much as possible) the deli-
cate discretion of the Judge. In the meantime, the
following recapitulation and remarks will be receiv-
ed with the respect due to the authority from whence
they proceed. ¢ In regard to the causes of dis-
¢ inheritance, discussed in the Digest, b. v, ch. 5,
sect. I, corresponding with the 5th ch. of Jimuta
Vahana, and the 10th sect., ch. 2 of the Mitacshara,
¢ I am not aware, that any can be said to have been
“ abrogated, or to be obsolete. At the same time, I
¢ do not think any of our Courts would go into proof
of one of the brethren being addicted to vice,” or
profusion, or of being guilty of neglect of obsequies,
¢“ and duty toward ancestors.® But expulsion from
¢ caste,leprosy,and similar diseases, natural deformity
¢ from birth, neutral sex, unlawful birth, resulting
¢ from an uncanonical marriage, would doubtlessly
“ now exclude ; and, I apprehend, it would be to be
¢“ 30 adjudged in our Adawluts. That the causes of
‘¢ disinheritance, most foreign to our ideas, are still
¢ operative, according to the mnotions of their law
¢ among the natives, I conclude from some cases that
¢ came before me, when I presided in Zilla Courts. I
¢ will mention but one, which occurred at Benares, at
¢ the suitof anephew against his uncle, to exclude him
¢ from inherited property,on the ground of his having
¢« neglected hisgrandmother’sobsequies. He defended
¢ himself, by pleading a pilgrimage to G'aya, where he

(X3

¢

~

111

1

N

-

(1) See 1, Bombay Rep., p. 144 ;—where a Will by a father, par-
tially disinheriting one of his sons, on the ground of vicious
conduet, was sustained on gppeal.

[(a) Vide ante, p. 147, note (a).]
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¢ alleged he had performed them. His plea, joined
““ with assurances of his attending to his filial duty in
¢ this respect in future, was admitted; and the claim
¢¢ to disinherit him, disallowed.”®

It remains to consider one case, that may be said to
be, with reference to personal delinquency, ustar
ommium—occurring in every enumeration on the sub-
ject, as a cause of exclusion, namely ;—degradation, or
the case of the oufcaste.”™ Accompanied with certain
ceremonies, its effect is, to exclude him from all social
intercourse, to suspend in him every civil function, to
disqualify him for all the offices, and all the charities
of life ;—he is to be deserted by his connexions, who
are from the moment of the sentence attaching upon
him, to ‘“ desist from speaking to him, from sitting in
¢ his company, from delivering to him any inherited,
¢ or other property, and from every civil orusualatten-
¢ tion, as inviting him on the first day of theyearorthe
¢ like.”® So that a man under these circumstances,
might as well be dead; which, indeed, the Hindu law
considers him to be, directing libations to be offered to
Manes, as though he were naturally s0.» This system
of privations, mortifying as it must be, was enforced
‘under the ancient law, by denouncing a similar fate to

(1) Per Mr. Colebrooke, in MSS. penes me.
(2) Menu, ch. IX, 201.—Jim. Vah., ch. V, § 3.
Mit. on Inh., ch. II, sect. x, § 1, 2.
Sancha and Litchita, 3, Dig., 300.—Nareda, Id., 303.
Devala, Id., 304—Brahma Purana, Id., 312, 313.
Vishnu, Id., 316.—Baudhayana, Id., 316.
(3) Meny, ch. XTI, p. 185.—Id., IX, 238.
(4) Menu, ch. XI, 183, 184.—Post, Append. to ch. VII, p. 261.—C.

[(a) This disqualification has been removed by Act XXI of 1850.]
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any one, by whose means they were endeavoured to be
eluded;® but this severity was moderated at the begin-
ning of the present age, in which it is said ¢ the sinner
“ alone bears his guilt ;”® the law deeming so seriously
of non-intercourse, that if one who ought to associate
at meals with another, refuses to do so, without suffi-
cient cause, heis punishable.®® And, in the Bombay
Reports, there is an instance of an action of damages,
for a malicious expulsion from caste.”*’ The analogy
between degradation by the Hindu law, and excom-
munication, as it prevailed formerly among us, holds,
not merely in the general nature and effect of the pro-
ceeding, but in the peculiar circumstances of the one
and theotherbeing two-fold. As,with us,there was the
less, and the greater excommunication, so, of offences
considered with reference to their occasioning exclusion
from inheritance among the Hindus, they may also be
regarded in a two-fold point of view. Thiswelearnfrom
a case that was before the Sudder Dewanny Adawlut
of Bengal, in 1814, in which the official Pundits,
having been referred to, distinguished between ‘“ those
“ which involve partial, and temporary degradation,
“ and those which are followed by loss of caste ;”—
observing that ‘“ in the former state, that of par-
¢ tial degradation, when the offence which occasions
“ it is expiated, the impediment to succession is
“ removed ; but in the latter, where the degradation is

(1) Menu, ch. XT, 181, 182.

(2) Parasara, General Note, at the end of Menu, p. 3063.

(8) Post, Append. to ch. VII, p. 265.—C.

(4) Durmashund w. Goolashund, 1, Bom. Rep., pp. 11, 85 ; and Vid.
Post, Append. to ch. VII, p. 267.—K.

[(2) In Atoocoory Pulliuh and others v. Ekkalichanna Vdariak (Dec. 8. U.,
1859, p. 60) where damages were sought on a plea of defendant refusing to
eat with plaintiff ‘‘ in line,’’ the case was dismissed, as plaintiff could not
show himself to have been endamaged.]



152 ON DISABILITIES [Chap. 7.

¢ complete, although the sinfulness of the offence may
¢ be removed by expiatory penance, yet the impedi-
““ ment to succession still remains ; because a person
¢ finally excluded from his tribe must ever continue
‘ to be an outcaste.”® In the case alluded to, the party
in question having been guilty of a series of profli-
gate and abandoned conduct, having ¢ been shame-
¢ fully addicted to spirituous liquors ; having been in
“ the habit of associating and eating with pcrsons of
¢ the lowest description, and most infamous character;
““ having wantonly attacked and wounded several
¢ people at different times ; having openly cohabited
“ with a woman of the Mahomedan persuasion ; and
“ having set fire to the dwelling-house of his adoptive
“ mother, whom he had more than once attempted to
“ destroy by other means,” the Pundits declared, that
¢ of all the offences proved to have been committed by
«“ Sheancuth, one only, namely, that of cohabiting
“ with a Mahomedan woman, was of such a nature, as
“ to subject him to the penalty of cxclusion from his
¢ tribe, wrrevocably ;”—and of this opinion was the
Court. The power to degrade is, in the first instance,
with the caste themselves, assembled for the purpose ;
from whose sentence, if not acquiesced in, there lay
an appeal to the King’s Courts.® In the case that
has been cited, the question arose incidentally, upon
a claim of inheritance ; and that case shows that the
power amounts to a species of censorship, applicable to

(1) Sheanauth Rai ». Mussummant Dayamyece ; Beng. Rep.,
1814, p. 434.—1, Dig., 279, 288.—And scc the cases on the
subject, in 1, Bombay Rep., pp. 11 and 35.

(2) Post, Append. to ch. VII, p. 267.—E.
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the morals of the people, in instances to which the
law, strictly speaking, would not perhaps otherwise
extend. The sentence can be inflicted only for of-
fences committed by the delinquent in his existing
state ;® and, where the offence is of an inferior nature,
to justify it, it must have been repeated.® What
distinguishes degradation from other causes of exclu-
sion 1s, that it extends its effects to the son, who is
mvolved in his father’s forfeiture, if born subsequent
to the act occasioning it.® Born before, he is en-
titled to inherit, and takes, as though his father were
dead.® Whereas, in every other instance of exclu-
sion, the son, if not actually in the same predicament
with his father,® succeeds, maintaining him; the same
right extending as far as the great-grandson.® And,
with regard to the father, or delinquent himself, where
the exclusion from inheriting is not for natural defects,
the cause must have arisen, previous to the division,
or descent of the property ; if it do not occur till after,
the succession is not divested by it.® Hence, adul-
tery in the wife during coverture, bars her right of
inheritance ;P—divesting it also, after it has vested ;—
the Hindu widow resembling, in this respect, the con-

(1) 3, Dig., 312.
2) 8, Dig., 304.
(8) Devala, 3, Dig., 304.—Vishnu, Id., 316.
Daya Crama Sangraha, ch. IIT, vii, 152.
4) 3, Dig, 321,
(3) 5, Jim. Vah., ch. V, § 19.—Mit. on Inh., ch. II, sect. x, § 3.
3, Dig., 304, 324.—Daya Crama Sangraha, ch. III, vii, 13.
(6) Mit. on Inh,, ch. II, sect. x, 6, note.—3, Dig., 479.
(7) Mit. on Inh,, ch. II, sect. i, 30, 39.
Vrihaspati, 4.—38, Dig., 458.— VPriddha Menu, Id., 478.
Beng. Rep., ante, 1805, p. 64.
Post, Append. to ch. VII, p. 269.—8. 270.—C.

[(2) Ante, p. 146, note (a).]
20
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dition of ours in most instances of copyhold dower, and
holding it, like her, dum casta fuerit only ; according
to an opinion of great respectability, that for loss of
caste, unexpiated by penance, and unredeemed by
atonement, it is forfeited.® In general, the law of
disqualification applies alike to both sexes.®

It appearing, then, that the incapacity to inherit,
except in the instances of the outcaste,® is personal
merely,® that one excluded may be said, in every case,
to be entitled to be maintained ;® and that, in most,
it is in his power, at any time, to restore himself to his
rights ;—whatever may be thought of the wisdom of
some of these provisions, it cannot be said that they
are universally destitute of justice, or, in any instance,
totally devoid of humanity. Nor in comparing this
part of the law with our own, ought we to forget, that
the latter has made none, for preventing the absolute
disinheriting of children by Will.

It will appear, in a subsequent chapter,” that, on
entry into either of thetwo religious orders, the devotee
(like the professed monk with us before the Reforma-
tion) becomes civiliter mortuus ; and the next heir suc-
ceeds, as though he were naturally deceased.® And, as
the devotee himself, abdicating secular concerns, is in-
capacitated frominheriting, sois thereligiouspretender,

(1) Post, Append. to'ch. VII, p, 272.-—C.
See also 8, Dig., 479.
(2) Mit. on Inh., ch. II, sect. x, 8.
(3) Post, ch. VIII, p. 164.
(4) Post, ch. IX, p. 176.
(5) Menu, ch. IX, 211, 212.
Vasishta, Mit. on Inh., ch. IT, sect x, § 3.
8, Dig., 3, 7.—Catyayana, Id., 326.
[(a) Ante, p. 150, note (a).]
[(b) Ante, p. 146, note (a).]



Chap. 7.] TO INHERIT. 155

and the eventual apostate.® Under the former term
may be included Aypocrites and impostors, used syno-
nymously for those who, usurping sacred marks,
practice austerities with an interested design.®
The remaining cause of exclusion to be noticed is,
an 1ncompetent marriage, that is, where the husband
and wife are descended from the same stock. Such a
marriage being incongruous, the issue of it cannot
inherit, excepting among Sudras. And the conse-
quence is the same, where the marriage has not been
according to the order of class.®
The heir, or heirs, under no disability, having suec-
ceeded to the inheritance, it is next to be seen, to
what charges this is liable.
(1) Devala, 3, Dig., 304, 315.
Menu, ch. IV, 200, 211.—1d., ch. VII, 154.
Jim. Vah., ch. V, 14—3 Dig., 327.

(2) Amnte, p. 26.

[(a) Act XXI, of 1850 secures to persons changing their religion their civil
rights ; and such persons havethe option of eitherrenouncing the old law with
their former creed or abiding by it, notwithstanding such change of faith. In
the latter case as regards Hindus, their rights will be determined by the
Hindu law.—A4brakam v, Abraham.~Dec, of Privy Council, 13th June 1863.]
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CHAPTER VIIIL

AR A A A

CHARGES ON THE INHERITANCH.
Tue charges, to which the inheritance is liable, are of
three kinds. Flirst, debts, and other obligations, in the
nature of legacies ; Secondly, certain specific duties to
be provided for out of it, where it has descended to a
single heir, and out of the common fund, where it has
vested by survivorship,inundivided parceners; Thirdly,
maintenance, of all requiring, and entitled to it.

1. The first charge to be noticed is the payment of
debts ; an obligation which the Hindu law inculcates
upon-the heir, as of importance to the peace of the
deceased, equally with the performance of his funeral
ceremonies ;—the two together constituting the true
consideration for inheritance.® The most general
position respecting it is, that debts follow the assets
into whosesoever hands they come ;® the obligation
to pay attaching, not upon the death only of the
ancestor, but on his becoming an anchoret, or
having been so long absent from home, as to let
in a presumption of death.®® But to be thus bind-
ing, a debt must have been incurred on a good
consideration. This excludes such as have arisen

(1) Ante, p. 117.—Menu, ch. XI, 66.
1, Dig., 267.—266, note.

(2) Ya_]nya,walcym, 1, D1 ,» 270, and many subsequent pages.
Post, Append. to ch VIII pp. 280, 282.

(3) Vlshnu 1, Dig., 266, ct seq.

[(a) Forlength of abscncc that raises this presumptmn —Vide Ante, p.
111, note (a).]
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from gaming, or the purchase of spirituous liquors,®
except in privileged times, when excesses may be in-
dulged.® Debts due for tolls and fines are also ex-
cepted ;* the reason of which may be, that they are to
be regarded as ready money payments, for which
credit will havebeen given, atthe risk of him by whom
they ought to have been received. And, where the
consideration of a debt may have been such, as in its
nature to charge the common fund, as for the nuptials
of any of the family, the expense attending them must
have been reasonable,according to the usage, and
means of the family ; beyond which, if carried to
excess, he, who so imprudently contracted it, will be
alone liable, unless it have been adopted by the rest.®
Contracted fairly, for the use of the family, by what-
soever member of it, it binds the whole.®> Much as
issaid everywhere of the religious tie the son is under,
to pay the debts of his ancestor, it seems settled at
Bengal, that it has no legal force, independent of
assets.® But, to the southward, the doctrine of the
Mitacshara, supported by the Madhavya and Chan-
drica, is said to render the payment of the father’s
debts with interest, and the grandfather’s without
interest, independent of assets, a legal ® as well as
(1) 2, Bombay Rep., p. 200.—1d., p. 203, note.
Post, Append. to ch. XII, p. 456.
(2) Menu, ch. VIII, 159.—1, Dig., 296, 307.
Vrihaspati, 1, Dig., 304, 805, 811,
(8) 1, Dig., 304, 307, 309
(4) 1, Dig., 294, 295.
(5) Menu ch. VII, 166.—1, Dig., 282, et seq. and 290.
Beng. Rep., Cause 12 for 1817, p. 607.

Post, Append. to ch. XII, p. 458,
(6) 1, Dig., 320.—Note to Id., 266.
[(2) The Courts do not feel themselves bound by this directory precept,
and in Kosi Lakshmipati Sastrulu v. P. Buchireddi and another (Dec. S. U,

1860, p. 78) and other similar cases, the Sndder Court have ruled that sous
are liable to the full extent of assets only.]
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sacred obligation.” In the discharge ofit, a priority
also isprescribed, suitable,in one respect, to the genius
ofthe law : depending, first, on class ; next, upon the
timewhenthey have beenseverally contracted. Where
creditors are of different classes, the Brahmin is to be
preferred in payment; and others according to the
order of their class ;—swhile, among creditors of the
same class, the payment is to be in the order, in which
therespective debts due to them were contracted. But,
as there is no fraction of a day, where debts due have
been contracted on the same day, the payment is to
be pari passu, by a proportionate distribution of
the assets ; excluding altogether the creditor who,
possessing a pledge, has trusted to it for his reco-
very.®® To these rules, there is an exception in
favor of one, whoever he may be, and whenso-
ever the debt due to him was contracted, with re-
ference to assets produced by his particular loan; upon
which he has a sort of Zen, being entitled to be paid
out of them in the first instance ; and in preference to
any other claimant.® The course for the payment of
debts, on partition, may be either by disposing of a
sufficient part of the property for the purpose, and
thus paying them off at once; or, by apportioning
them among the parceners, according to their re-
spective shares ;—an arrangement, which, to be bind-
ing upon creditors, would require their assent.) Mo-
dified, as the details of Hindu law are, everywhere

(1) 1, Dig., 270.—Post, Append. to ch. VIII, p. 274 to 279.

(2) 1, Dig, 376 to 379.

(3) Catyayana, 1, Dig., 8S0.

{4) Jim. Vah., ch. I, 48.—Post, Append. o ch. VIII, p. 283.

[(a) In illustration of this, the non-liability of sons to discharge aloan raised

by their father by mortgaging his pension, may be yuoted, —Shurecf Ameed
v. Kukeer Saib and another,—I, Dec, M, 8. U., p. 280.]
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by local usage and practice, how far the whole of the
ancient provisions for the payment of debts are at
present applicable, must be left to the discretion of
Courts, exercisingjurisdiction, within particularlimits.
What remains to be adduced on the subject will be
more properly reserved for the chapter on Contracts.®

Connected with the above duty, is the discharge of
obligations, resting on the intention of the deceased,
sufficiently manifested ; since, though nothing occurs
in the Hindu law expressly in favor of the testamen-
tary power, as exercised underother Codes, it provides
distinctly for the performance of promises by the
ancestor in his lifetime, to take effect after his death ;
and, tothisextent, a < friendly gift,” asitis called, not
being an #dle one, and far less one founded on an #m-
moral consideration, beingavailable in law as a charge
upon heirs, may be assimilated to a legacy.” Bat,
accordingto thedoctrine ofthe Mitacshara, such a gift,
referring to property held in common, in order to be
good, must have had the consent of the deceased’s
coparceners ;* —as, if made by a widow, it must have
had that of her guardian, and next.heirs.® Like a
legacy, also, it is liable to lapse by the death of the
donee in thelife-time ofthe donor, with this peculiarity
however, that, if oncevested in the donee, it is partible

(1) Post, ch. XII, p. 268.
(2) Menu, ch. VIII, 1569.—Jim. Vah., ch, I, § 47.
Catyayana, 1, Dig., 299.—2, 1d., 96.—~3, Id., 389.
1, Dig., 247, 333 to 805.—Post, p. 249, et seq.—and Append.
to ch. XI, pp. 426, 435.—C. :
(8) Mit. on Inh., ch. I, sect. i, § 30.
(4) Post, Append. to ch. XI, pp. 444, 145.—S. contra.
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among his co-heirs, if he have any ;—if, never vesting
in him, in consequence of his death during the life of
the donor, it descends to his heir, the latter takes it,
not liable to be shared.” And as, with us, necessary
funeral expenses are allowed the executor, previous to
all other debts and charges, to this place may be refer.
red the dutyenjoined by Vrihaspati tothe Hindu heir,
of setting apart a portion of the inheritance, to defray,
on behalf of the deceased, his monthly, six-monthly,
and annual obsequies ;—on the ground of wealth
being intended for spiritual benefit, us well as for
temporal enjoyment.®
2. Notless obligatory upon the heirs is the charge
for the nitiation of the uninitiated, and the marriage
of the unmarried members of the family. Initiation
involves a succession of religious rites, attended with
more or less of expense ; commencing with purifica-
tion, and terminating in marriage. They are ten
in number ; of which marriage is the only one com-
petent to females and Sudras ; the rest being confined
to males, of the three superior classes.® The duty
of initiating attaches to those who have themselves
been initiated; and the provision for it is to be made
before partition, out of the commonstock.® Ithasbeen
already intimated,® that charges of this nature, to
(1) 3, Dig., 389.
(2) Jdim. Vah,, ch. XI, sect. vi, 13.—Vrihaspati, 3, Dig., 532.
Post, Append. to ch. VIII, p. 285.
(38) Note to Mit. on Inh., ch. I, sect. vii, 3.
Note to Datt, Mim., sect, iv, 23.—Note to 3, Dig., 104.—Id., 94.
Vrihaspati, 8, Dig., 101.
(4) Mit. on Inh., ch. I, sect. vii, 8, 4.—3, Dig., 96, 98, 102,

1, Bombay Rep., p. 418.
(5) Ante, p, 157.
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be available against the inheritance, must be reason-
able; though this is seldom attended to. They regard
brothers andsisters only,not extending tocollaterals.®

3. The general claims of the dependent members
of the family come lastly to be considered ; of which
the first to be noticed is that of the widow, to main-
tenance, where she does not take as heir.® In award-
ing it to her, what she possesses as Stridliana, or her
peculiar property, is to be matter of account; the
utmost that she can claim being, to have it made up
to her, equal to what would be a son’s share, in the
event of partition.® . :

The right ofthe widow, being established, itremains
to be seen, in what this charge on the inheritance con-
sists, and how it is to be provided for.” Tt may be
supplied by an assignment of land, or an allowance of
money; in either case proportioned to her support, and
that of those dependent upon her, including the per-
formance of charities, and the discharge of religious
obligations ; and this always, with a reference to the
amount of the property, so as, at the utmost, (as has
been said,) not to exceed a son’s, or other parcener’s
share. In whatever way the provision is made, care
should be taken to have it secured. The manner of
doing this is discretionary, there being no special law,
directory herein. Whether, inestimatingher Stridiana
on the occasion, her clothes, ornaments, and the like,
are to be taken into account, or only such articles of
her property as are productive of income to her, or con-

(1) Post, Append. to ch. VIII, pp. 286, 288, 312.—C.
(2) Post, Append. to ch. VIII, pp. 290, 292, 296.—Vid. tamen, Id,,
297.—E. :

(8) Post, Append. to ch. VIII, pp. 299 to 304.
[(a) For decided cases, vide Post, ADDENDUM, tit. Maintenance.]

21
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ducive to her subsistence, does not distinctly appear;
though the restricting the account to the latter would
seem to be reasonable, considering the object.”> An
opinion, that her maintenance should be independiant
of her peculiar property, is unsupported.® As chastity
is a condition of her inheriting, on failure of male
issue,® so, it would seem that, by a want of it, she
forfeits her right to maintenance ;* as under similar
circumstances, does the wife her alinzony, by the eccle-
siasticallawof England; leavingit aquestion, however,
in the case of the Hindu, whether, notwithstanding,
she be not entitled (as oufcastes generally are,) to food
and raiment. Where her husband’s property proves
deficient, the duty of providing for her is cast upon
his relations ; and, failing them, upon her own; an ob-~
ligation that attaches, though she should have wasted
what was assigned to her for the purpose; giving
color to the law, requiring her to live with them,
that they may watch and control her conduct.®
The grandmother also, forming a part of the family,
is alike entitled to maintenance ;¥ as are also the
step-mothers.® Married sisters are considered as pro-

(1) Post, Append. to ch. VIII, p. 306.—E.

(2) Append., p. 379.—E. . To ch. VIIIL, p. 307.

(8) Ante, ch. VI, p. 124.

(4) Post, Append. to ch. II, p. 39, and ch. VII, p. 309.—C. It has
been suggested, that the consequence of unchastity by a Hindu
female attaches only where it is of a special nature ; as by the wife,
or widow, of a preceptor, with his pupil, or with a man of an infe-
rior caste.—But, query, What authority isthere for so restricting it ?

(5) Mit. on Inh,, ch. IT, sect. i, 7, 87.—Id., sect. x, 14, 15,

Jim. Vah,, ¢h. V, 19.—3, Dig., 324, 479,
Post, ch. X, p. 237.
(6) 8, Dig,, 12, 27, 30, 90,
(7) Daya Crama Sangraha, ch. VII, 3.—But see Id., 7, 8.
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vided for.® Unmarried ones, mailntainable out of
the family property till marriage, are, upon partition,
a charge upon it, to the extent, as is commonly said,
of a quarter of a share;® an allotment explained by
various authorities, including the Chandrica and
Madhavya, as meaning a sufficiency only for the
expenses of their marriage; and widow ones, not
otherwise provided for, are entitled to be maintain-
ed.® The difficulty attending the apportionment to
a sister, of an aliquot part of a brother’s share, is re-
moved, by showing, that the allotment intended is not
a fourth to each sister, to be deducted from the share
of each brother, (which, according to the state of par-
ticular families would, it is admitted, render the parti-
tion, as between brothers and sisters, quite dispropor-
tionate,) butaparticipation, outof thewhole, equivalent
to the fourth of a brother’s share, without regard to
the number of brothers.®> Where the widow succeeds
as heir, she takes, subject, among other things, to
defray the education and nuptials of an unmarried
daughter ;®—as also to maintain those whom the
deceased was bound to support.

But neither are theseall the charges to whichthe in-
heritance is subject, before it isdistributed. Ithas been
seen that,in the Sudra class ¢/legitimate sons succeed as

(1) Post, Append. to ch. VIII, p. 311.—C.
(2) Mit. on Inh., ch. I, sect. vii, 5, 6.
Jim. Vah., note to ch. XI, sect. i, 20.
Menu, ch. IX, 118.—3, Dig., 90, et seq.
Post, Append. to ch. VIII, pp. 311, 313.—C.
(38) 3, Dig., 92, et seq.
(4) Mit. on Inh., ch. I, sect. vii, 5, et seq.
(5) Jim. Vah., ch. XI, sect. i, § 63, 66.
3, Dig., 489,—1, Id., p. 821,~3, 1d., 461.
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heirs, wholly, or partially, according to the state of the
family in that respect ;¥ and, in all the classes, as with
us, it is the duty of the parent to maintain issue of
this description ; an obligation that attaches to the
survivors, and is to be provided for upon partition.®
The mothers of such children also have the like claim,
which the providence of the law, not content with
securing for them, in all ordinary cases, has been
careful to charge upon heirless property, in the hands
of the king.® The claim of another class of dependents
remains to be noticed,—namely, that numerous one,
the subject of the preceding chapter, excluded, some
by their destiny, others by various disabilities, from
inheritance ; but all, by the humane provision of the
law, entitled, out of it, to an abundant maintenance ;®
—all, unless the outcaste,™ and his issue subsequently
born, are to be excepted.® According to Menu, the
substituted heir is to provide it for life, without stint,
to the best of his power, subject to penalties and con-
sequences,thathavebeenalreadystated.® Withregard
to the outcaste and his issue, authorities differ ;—
upon which it is observable, however, that he is
not excepted by Menu, and that he is admitted by
Yajnyawalcya., Itistrue, the measure is restricted to

(1) Ante, pp. 56, 121.

(2) Mit. on Inh., ch. I, sect. xii, § 3.
Ante, p. 57-

(8) Mit. on Inh., ch. IT, sect. i, § 7, 28.
Jim. Vah,, ch, XI, sect. i, § 48, 52.

(4) Menu, ch. IX, 202.—3, Dig., 318.

() Jim. Vah., ch. V, 11.

(6) Ante, p. 55.—Menu, ch. IX, 202.

(7) Menn, ch. IX, 202.—Mit, on Inh., ch. II, sect: x, 1.
Jim, Vah., citing Devala and Baudhayana, ch. V, 11, 12.

[(a) Aante, p, 150, note (a).]]
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‘“food and raiment;"®—to which, if the outcaste be
admissible, it would seem difficult to exclude the adul-
terous widow. Of persons disqualified to inherit,
their childless wives, continuing chaste, are moreover
to be provided for; as are also the maintenance and
nuptials of their unmarried daughters. So anxiously
careful has the Hindu law been, that there shall exist
no final distress in families, while means exist to pre-
vent if, even in instances of the most undeserving.

Thus has been seen, in this, and the two preceding
chapters, how inheritance vests, on the death of the
owner, subject to disabilities, and charges. But it
results from the interest that sons, under the Hindu
law, possess by birth in the family property, that the
owner willing, or under particular circumstances in-
dependent of him, it may, as it were, be anticipated,
by a division among them in his life. Or, if left to
descend, descending among them, as it must, in com-
mon, they may themselves divide it. This leads to
the consideration of Parfition ; an extensive title in
the Hindu law, upon which it is proposed to treatin
the next chapter.

(1) Mit. on Inh., ch. I, sect. x, 5.
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CHAPTER IX.

ON PARTITION.

As parTITION, in the life of the parent, is, in modern
times, of but rare occurrence, it has been thought by
some, that any account of the law of it here might
reasonably be dispensed with ; and this the rather,
that it can scarcely come in' question in the King’s
Courts ; restricted asthese are generally, in adminis-
tering native law, to matters of Inheritance and Con-
tract, But, to suppress this branch of it would be to
exhibit the subject in a mutilated form ; beside that
partition in the one case may serve sometimes, by
analogy, to illustrate, or explain it,-in the other. It
is proposed, therefore, to give here a summary of both,
in their natural order : first as it may take place in
the life of the father ; and, secondly, after his death,
among his representatives; premising, to the detail of
the latter branch, some account of the state of a Hindu
family, as it exists on the descent of the property,
while it remains yet undivided.

Partition,in its most general sense, comprehending,
as well the division of the paternal property during
the life of the father, as that which usually takes
place, at some period or other, among co-heirs, is the
adjusting, by distribution, the possession of different
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parties to a pre-existing right:® as the divesting of
exclusive rights in specific portions of property, and
re-vesting a common one over the whole, is implied in
re-union.® Whether it occur during the life, or not
till after the death of the owner,—in either case, it is
founded on a claim of succession, originating in birth :
incohate, and contingent during the life of the father;
and, generally speaking, certain and indefeasible, upon
his death.® The contingency upon which it depends
during his life, is of two kinds ; either his will, that it
should so take place; or the extinction of his own
right in it, in point of law, by means remaining to be
stated ; in which latter case, the right of the sons be-
comes absolute, the same as if he were dead.® Upon
these considerations, the writers on Hindu law discuss
it under the head of inheritance; with which it is so
far connected, that it follows, of course, at the option of
parties, after the succession has once vested by the
death of the prior owner, and of which it is a sort of
anticipation, when it takes place in his life-time.

The incohate right, that has been alluded to, renders
the sons, as has been seen, in some sort, co-proprietors
with the father of the family property ;® to the extent

(1) Jim. Vah., ch. XIT, sect. i, 26.
Mit. on Inh., ch. 1, sect. i, 4, and note.
(2) Mit. on Inh., ch. I, sect. i, 4, and note.
Jim. Vah., note to ch. XII, 1.
(3) Ante, p. 159.—Post, Append. to ch. XI, p. 427.
(4) Gautama : cited in Mit. on Inh., ch. I, secf. i, 23.
Compared with note to Jim. Vah., ch. I, § 19.—Also, Id., § 31.
(58) Amnte, p. 74, et seq.—2, Dig., 150.
Post, Append. to ch, IX, p. 315.—C.
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of giving them, under particular circumstances, claims
upon it in his life, which, consistently with the spirit
and intention of the law, it is not in his power altoge-
ther to bar. Vesting in them, however, by birth,® they
attach more upon that part of it that has been inherited
by him, than upon what he may have himself acquired ;
the title to property descended from ancestors being
considered to be in him and them, so far the same,®
that, upon partition by him taking place, the law re-
gulates the distribution ; whereas, with regard to the
rest of what he possesses, it leaves it more at his dis-
cretion. This distinction, with whatever other pecu-
liarity belongs to this part of the subject, will appear
on investigating it under the following heads, viz.—
1, When partition takes place in the life of the father ;
2, Among whom ; 3, How.

1. TUpon the first point, various opinions exist, ac-
cording to which the number of periods is differently
assigned, by different writers, for the attaching of the
claim in question in sons. Most of them include,
and all imply, the natural demise of the father, as
one; but this is an occasion of inheritance, not
necessarily of partition, as has been properly remark-
ed.® Omitting this, therefore, as one, the simplest,
and perhaps the most tenable position on the subject

(1) Mit. on Inh,, ch. I, sect. i, § 23, 27.
(2) Jim. Vah., ch. IT, § 15, et seq.
Mit. on Inh., ch. I, sect. ii, § 6.

Id., sect. v, § 8.—Vishnu, 2, Dig., 538.
(3) Viramitrodaya. Note to Mit. on Inh., ch. I, sect. ii, § 7.
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is, that independently of the case of his natural death,
it attaches with his consent; or without it, under
some one or other of the circumstances hereafter
mentioned, subject to the remarks accompanying their
enumeration. Whatever might be the case among
the Hebrews, no Hindu can, according to the law, as
it prevailg in the Bengal Provinces, under any circum-
stances, say to his father, in the peremptory language
of the prodigal, ““Father, give me the portion of goods
that falleth to me.” The father may abdicate in favor
of one, or of all, according to the limits imposed upon
him by the law, if he thinks proper ; but, with the ex-
ception of two cases, partition among the Hindus, in
the life-time of the father, whether of ancestral, or ac-
quired property, would seem to be at his will, not at
the option of his sons;®® theexcepted cases being, that
of his civil death, by entering into a religious order, and
that of degradation, working a forfeiture of civil
rights.” _And, even with regard to these, it is not the
will of the sons that operates, but the laws ; which, in
favor of the title by birth, casts upon them the suc-
cession, before the arrival of the time for its regular
devolution, by the natural death of the parent. A text
indeed of Menu® (already cited) is referred to, as
showing, that, of ancestral property, belonging to the

(1) Menu, ch. IX, 10+.—Sancha and Lichita, 2, Dig., 533, 536.
Nareda,—Vyasa, 3, Dig., 35.—Gautama, 2, Dig., 535.
Baudhayana, Id., 536.—Jim. Vah., ch. II, § 8.

Mit. on Inh., ch. I, sect. ii.
Post, Append. to ch. IX, p. 319 to 323.

(2) -Menu, ch. IX, 209.

(3) Mit. on Inh., ch. I, sect. v, § 11.

[ @) Vide note @ Post, page 174.]
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father, the sons may at their pleasure exact a division
of him, however reluctant ; and it is true, (as has been
already intimated,) that their claim upon property
descended is stronger than upon what has been other-
wise acquired ; but the inference, drawn in the Mitac-
shara, is at variance with the current of authorities,
including Menu himself;” whose obvious meaning, in
the text referred to, is simply, that ancestral property
recovered, without the use of the patrimony, classes,
upon partition, with property acquired. Not to men-
tion, that the text in question is differently rendered
- in the translation we have of the ¢ Institutes,” by Sir
William Jones ;* in which it has nothing to do with
partition by the father, but regards partition among
brothers after his death. Moreover, Jagannatha,in his
Digest, virtually negatives the inference deduced from
it, and other correspondent texts, which he examines ;
concluding that,if it be against the father’s inclination,
partition, even of wealth inherited from the grand-
father, shall not be made.® It is said farther in the
Digest,® that, of patrimony inherited, a partition may
be obtained from the father by application to the king,
in case of oppression by a step-mother; but, as to the
kind and degree that may suffice to warrant such an
interference, the author is silent. The position is not

(1) Menu, ch. IX, 104,
(2) Menu, ch. IX, 209.—But, according to Mr. Colebrooke, the
version by Sir W, J. is from the context, and not literal.
See note to 3, Dig., 34.
(8) 3, Dig., 45.
(4) 3, Dig.,47.
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supported by anything to be found in the Daya
Bhaga of Jimuta Vahana, or in the Mitacshara ; and
the compiler’s authority is not, of itself, sufficient to
establish one of so questionable a nature. Other pe-
riods indicated, are the extinction of the father’s pas-
sions, or the arrival of the time for the mother to be
past child-bearing, the sisters also being married ;
when, according to Nareda and others, partition of
ancestral property may be exacted by the sons, in op-
position to the father.” The marriage of sisters is
confessedly mentioned as a circumstance only that
should precede, but not as conducing in any degree to
accelerate, partition.” With respect to the doctrine,
as regarding the period when an increase of family is
no longer to be expected, it does not appear to be
generally adopted, except, where this state of things
may have determined the father to retire from the
world and its concerns altogether; a measure that is
admitted, on all hands, to constitute a ground for their
claims being realized.” But, though the expiration
of the time for child-bearing may not enable them to
enforce a partition, which the father is not prepared to
concede,” it is, in regard to ancestral property, held
by the founder of the Eastern school of law, supported
by his commentator Sricrishna, as well as by Ra-
ghunandana, that it cannot take place even with the

(1) Jim. Vah., ch. I, § 32, 34.
Mit. on Inh., ch. I, sect. ii, § 7.—3, Dig., 48.
(2) Jim. Vah., ch. I, § 47.—3, Dig., 52.
(8) Jim. Vah,, ch. I, § 39, and note.
(4) Jim. Vah., ch, II, IIL
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father’s consent, while the wife continues capable of
being a mother ; it being required that, to the will of
the father to make it, there be joined the mother’s
incapacity to bear more children,—on the ground, that
future issue, have, by birth, a special interest in pro-
perty of the father, that has descended.”” The possi-
bility, however, of its so happening, has led to a pro-
vision in that event, for after-born sons;® different
opinions existing, whether it be to be supplied by the
father, or by the brothers who have received their
shares. Upon which it is said, that, where pregnancy
is apparent at the time, either the partition should
wait, or a share be set apart, to abide the event: but
that,if it were then neither manifest,nor apprehended,
in such case, should a son who was at the time 1 the
womb, be born after, he should obtain his share from
his brothers, by contribution ; while a subsequently
begotten one shall have recourse only to the remaining
property of the father ; succeeding to the whole exclu-
sively, or dividing it with such of the brothers as may
have become re-united to the common parent; any
acquisition by a re-united father, through means of his
individual wealth, or personal exertions, belonging
exclusively to the son, born after partition, and not to

(1) Nareda, 2, Dig., 113.—3, Id., 50.
Jim. Vah., ch. I, § 45.—Id., ch. IT, § 1. And note to § 7, 33,
and note to § 34.
Sricrishna, note to Id., ch. I, § 50.
Balambhatta, note to Mit. on Inh, ch. I, sect. ii, § 7.
Post, Append. to ch. IX, p. 324.—S.
(2) Menn, ch. IX, 216.—3, Dig., 50.—1Id., 434 to 439.
Mit. on Inh., ch. I, sect. vi, 2, 16.
Daya Crama Sangraha, ch. V, 10, et seq.
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him in common with another re-united. And, where
there is no after-born issue, the sons, who had received
their shares, take by inheritance what their parents
leave.®) The objection arising from the competency of
the wife to continue bearing children, applies equally
to a second, whom the father may have, at one and the
sametime ; the providence of the law having regard to
the interests of sons generally, so they be sons of the
same father.®” Upon this principle it is said, that where
sons apply to the king for partition, he must first en-
quire whether the mother be past child-bearing ;*® and
the same reservation is inculcated, where it attaches
upon the father retiring with his wife, as a devotee, to
the wilderness.® Adverting to the various opinions
that have been entertained on the question, the prac-
tical difference among them (says an eminent commen-
tator) regards chiefly the cases of vice and profligacy,
with lasting disease, and consequent disqualification,
and incapacity ; subjoining, however, that, without
consent of the head of the family, it is not in such
cases allowed by the prevalent authorities of Bengal,
unless the vice or disease be such, as to induce degra-
dation from caste.” If, in any case, as in that of the
protracted absence of the father from home,® there
should arise a question of management, defeasible on

(1) Mit. on Inh,, ch. I, sect. vi, 16.
(2) Notes to Jim. Vah., ch. I, 45—Ch. 1T, 1.
(3) 8, Dig. 51.—Ante, p. 170
(4) Note to Jim. Vah., ch. I, 39.
(5) Mr. Colebrooke, MS. penes me.
(6) Harita, 2, Dig., 527.
Bengal Rep., ante, 1805, p. 96.
Post, Append. to ch. IX, p. 316.—C. 317.—T.
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his return, or recovery, whichever of the sons is the
most conversant with business, is the proper one to
interfere on the occasion ; not primogeniture,™ but
capacity being, for this purpose, considered as afford-
ing the best rule in a family ; though, other things
being equal, the elder has undoubtedly the preferable
title,”—the same as, where the management of the
property is to be provided for, among co-heirs.®

In the provinces dependent on the Government of
Madras, and elsewhere in the peninsula, the right of
the son to exact partition of ancestral property, inde-
pendent of the will of the father, appears authorized,
but not without the existence of circumstances to war-
rant the measure ;* such as the father having become
superannuated, and the mother past child-bearing ; the
sisters also married.” And there are two occasions,
upon either of which, whether the Hindu law prevails,
dominion may be transferred from the father in his
life, without his consent, whether the property claimed
by the sons to be divided be ancestral, or acquired.
These are, voluntary devotzon, by which the father is
considered as having renounced it, and degradation
from caste, by which it is forfeited. Upon these it will
be proper for a moment to dwell ; taking degradation
first.

It is to be remembered that, by our ownlaw, as old

) Post, Append. ch.IX, p. 321—E. 326, 331, 333,335.—C. 342—X.
) Post, p. 183,—Menu, ch. IX, 105, et seq.
2, Dig., 528.—Sancha and Lichita, cited in Jim. Vah., ch. I, 42.
2, Dig., 633. —Jim. Vah., ch. I, 37, 43.
Nareda, 2, Dig., 532.—Post, Append. to ch. IX, p. 326.—C.
(3) Post, p. 189. .
(4) DMit. on Inh., ch. I, sect. ii, 7.—Id., v, 5.

[(a) The authorities quoted in support of this position do not fully bear out the
text in regard to ancestral property. In Nagalinga Mudali v. Subbirmaniya
Mudali,where the matter is fully discussed, it was decided that a son, and there-
fore a grandson, irrespective of all circumstunces, may compel a division of ances-
tral family property against the will of his father or grandfather.—I, Madras High
Court Reports, p. 77.—See also T, Mad, S. U. Dec., p. 210.]

(1
2
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as the time of the Saxons, property is, with us, forfeit-
ed by crime; as, by the feudal law also, as introduced
among us at the Conquest, it escheats for the same
cause, on attainder. Degradation from caste, by the
Hindu law, answers to attainder by ours;® except
that, under the former, instead of either the king, or
the Jord taking, the succession, upon the delinquency
of the owner being ascertained by sentence, vests in
his heirs ; as it does indeed with us after a time, under
the law of escheats, where the superior efficacy of that
of forfeiture to the Crown does not intervene. Expia-
tion obviates its effects, if made in time : but it comes
too late to revest theproperty, afterpartitionhas taken
place.® It is unnecessary to pursue this subject
further here, having been already treated of, in a
former chapter.®

2. Another undoubted one, so far as it still subsists,
is, what we should call his entry into religion ; that is,
his assumption of the one, or other, of two religious
orders, by which a Hindu is accounted (as were
monks, with us, before the Reformation) dead in law ;
the consequence also being the same, that his heirs
take his estate.*) They constitute the third and fourth
stages, in the progressive advancement of the Hindu,
from birth to death ; the first being that of a student ;

(1) Jim. Vah., ch. I, 34, 41, 44.
Note to Mit. on Inh,, ch. I, sect. ii, 7.
Devala, 2, Dig., 522.—Nareda, Id., 523.
(2) Menu, ch. X1, 228,—1, Dig..: 270, 288, 312.
2, Dig., 525, et seq.
(3) Ch. VII, p. 150.
(4) Harita, 2, Dig., 536.—Jim. Vah., ch. IT, § 57.
Menn, ch. IV, i.—Id., VI, i, 33, 38.
Sidh Narain v, Futeh Narain, Beng. Rep., ante, 1805, p. 36.
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the second, that of the married man, or householder.®”
In entering upon the first of the two in question, viz.,
that of hermat (Vanaprastea, ) for which the appointed
age is fifty,” he may repair to the lonely wood, ac-
companied by his wife, “if (says Menu) she choose to
“attend ham.”®  And as, therefore, in such event, a
prospect of future issue may still exist, while it con-
tinues to do so, partition will be premature, so far at
least as regards property inherited, according to the
authorities that have been already referred to.® The
next is that of Anchoret (Sanyasi, or Yati,) when
there remains nothing to prevent it from immediately
taking place. The nature and condition of these orders
is fully explained by Menu, who has devoted a chapter
to the subject ;® and if, as would appear, the order of
Anchoret was left at the beginning of the present
{ Cali) age subsisting, when that of the Hermit is said
to have been abrogated,® it must have been upon the
ground that retirementto the wilderness might, without
material prejudice to the interests of life, be left open,

(1) Menu, ch. VI, 87.—Note 60 to Datt. Mim., p. 22.—Ante,
p. 23, Note (1). :

(2) Jim. Vah., ch. I, § 39.

(8) Menu, ch. VI, 8,

(4) Of persons of this description in former times, the forests
and wilds of the country were full, as appears by the
beautiful drama of Sacontala ; where, having abdicated the
common intercourse of life, among the diversity of courts
known to the Hindu law, one was specially provided for
this ascetic community, called aranya sadha; from ara-
nya, forest, and sabha, a court.—See ante, Pref., p. xiii—
letter B, post, p. 313, and Append. to ch. VII, p. 267.

(5) Ch. VI, p.109.

(6) Nareda and Smriti—See general note at end of the transla-
tion of Menu, pp. 364, 365.
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adverting to Menu’s description of the frame of the
Anchoret,as, by thistime, “infested byage andsorrow,
“ the seat of malady, harassed with pains; such a
“ mansion, in short, of the vital soul, as the occupier
“may (be expected to) be ready always cheerfully to
“ quit.”™ In either case, whether of the outcaste, or
the devotee, partition attaches only upon property
possessed by him at the time, not upon what may sub-
sequently devolve, or be acquired.”

2. Among whom vt takes place.—The immediate ob-
jectsof partition by thefather are, his sons. They alone
can enforce it, in cases in which it is exigible by law."
Ttis at their instance,and on their account only, that it
is ever conceded by him. Under the ancient law, sub-
sidiary ones participated, but not equally, with the le-
gally begotten ; as does still the son given in adoption,
as well as any other competent in the present age to
be adopted.® Where illegitimate issue would inherit,
in case of the death of their putative father, they will
have a claim to share on partition in his life ; and they
are, under other circumstances, entitled to be provided
for, to the extent of maintenance.” On partition also,
as well as ininheritance,sons,as far as great-grandsons,

(1) Menu, ch. VI, 17.

(2) Vachespati, Bhattacharya, 2 Dig., 525.

(3) 3 Dig., 176, 287, 290.

(4) Mit. on Inh., ch. I, sect. xii.
Daya Orama Sangraha, ch. VI, 32.
Mahabharatta, 3, Dig., 115.—Id., 140.—Ante, pp. 57, 163.
Post, Append. to ch. I1T, pp. 65 to 71.

[(2) And so may grandsons.—Vide Ante, p. 174, note (a.)]
23
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share, jure 1*epresentatiom’s.‘” And, if one of the sons,
absent at the time of partition in a foreign country, die
leaving issue, their right survives to them so far as the
seventh generation; and, on their appearing, the
brothers, who remained at home, and divided, (or their
representatives,) must, to that extent, answer a claim
out of their several shares.® The term generally men-
tioned, as constituting for this purpose length of
absence, is twenty years;® though it is said in one
place that, if no intelligence be received during twelve
years, concerning a man who has travelled to a foreign
country, the law requires his son to perform obsequies
for him, presuming his death.® In determining what
is, for thispurpose, to be consideredas a foreigncountry,
various circumstances are to be attended to; such as
difference of language, the intervention of a mountain
or great river, and distance, as combined with one or
more of the leading points ; countries being account-
ed distant, whence intelligence is not received in
ten nights.® The right of ajfter-born sons has been
already mentioned.® A minor’s share should be
secured for him.” The result of much discussion as
to the interest that the wife has in partition by, or in
the life of the husband, is, that it is incidental ;® it not

(1) 8, Dig., 7, 63, 65.
Daya Crama Sangraha, ch. I, sect. i, 3.
(2) Vrihaspati, 3, Dig., 84, 440.
Jim. Vah., chk. VIIIL.
Post, Append. to ch. IX, pp. 327, 396.
(3) 1, Dig., 266—269.
(4) 1, Dig., 278.
(8) Vrikat Menu, and Vrihaspati, 2, Dig., 29.
(6) Ante, p. 172.
(7) Post, Append. to ch. IX, p, 362.—C.
[(a) The division of property with reference to wives is not recognized
in Southern India.—Mutiuvengadachellasamy Monigar v. Tumbayasamy

Monigar.—Dec. M, 8. U., 1849, p. 27.]
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being competent to her to claim it in her own right.®
Being admitted to participate, she shares equally with
the sons,accountbeing taken of such separate property
as she may possess, derived from, or through her hus-
band ;® and allowing her, according to some authori-
ties, certain appropriate deductions of furniture,orna-
ments, and the like.® Where she does not participate,
she is to depend upon the reservation to be made by
her husband, for himself, and the remaining members
of his family ; which, with reference to property ac-
quired by him, maybe to any extent that hemay deem
expedient.®? The allotment of a share to her, where it
takes place, does not imply separation: so far from it,
that the text, declaring partitionnot to obtain between
a wife and her lord,® has been in modern times con-
strued as importing a denial of their disunion, as a
thingaltogetherincompetent.® Andaccordingly,whe-
ther she takes her several share on the oceasion, or a
reserved portion out of the property retained, for that
and other purposes, by her husband, the law supposes
the conjugal intercourse to remain, after partition
among sons. Her share, if assigned to her, being in
the nature of alimony, and differing in point of title

(1) Apastamba, 8, Dig., 27.—I1d., 422—427.
(2) Jim. Vah., ch. ITI, 31.—Mit. on Inh., ch. I, sect. ii, 8, 9.
Id., sect. vii, 1.—Post, ch. VIII, p. 161.
Yajnyawalcya, 3, Dig., 11,et seq.—Id., 19, et seq.—1, Dig., 231.
Daya Crama Sangraha, ch. VI, 22—27.
(8) Apastamba, 3, Dig., 26.
Mit., on Inh,, ch. I, sect. ii, 10, and sect, iii, 6.
(4) 3, Dig., 30.
(5) Apastamba, 3, Dig., 27.
(8) 3, Dig., 426, 427.
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from her Stridhana, or what is emphatically called
the peculiar property of a woman, is resumable, if
necessary, by her husband.® Where there are
several wives, they share equally.® Wives of the
paternal grandfoather have the same claim with the
fathers.® Daughters take nothing, as of right, during

their father’s life.®

3. Astothemode of partition,and the assignment of
shares. It may be made openly in the presence of
arbitrators ; privately, by adjustment ;® and a third
method of ascertaining a separate title is, by casting of
lots ;® upon which it may be remarked, that the above
are precisely three, out of the four, enumerated by
our Littleton, as the modes of partition among sisters,
(co-parceners,) at the English common law; the fourth-
being only a modification of the one by private agree-
ment,—when, it having been settled that the eldest
shall make it, she chooses last, according to an estab-
lished rule, Cujus est divisio, alierius est electro.Of what
antiquity in the East is partition by lot, appears from
its having been the way, by which the land of Canaan

1) 8, Dig., 22—27.—Id., 72, 427.
Jim. Vah., ch. II, § 57.
(2) Yajnyawalcya, 3, Dig., 11, 18, et seq.
Mit. on Inh., ch. I, sect. ii, 8, 9.
(8) Vyasa, 3, Dig., 12.—1d., 24.
(4) Mit. on Inh., ch. I, sect. vii, § 14.
Nareda, 3, Dig., 48.—Id., 52.
(8) Sancha and Lichita, 2, Dig., 536.
(6) 2, Dig., 505, 518.—Jim. Vah., ch. I, § 8, note.
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was to be divided among the tribes, and people of Is-
rael.® Previous howevertopartition, debts mustbe pro-
vided for, by such means as may be agreed at the time ;
since, taking place in the life of the father, it must be
looked upon as an anticipated descent of his property ;
and, as the property of one deceased may be pursued
by his creditors, into whatsoever hands it comes,® it
follows that the sons, among whom it is divided, must,
at all events, be liable, to the extent of the shares as-
signed them ; under the general responsibility of the
descendant for the debt of his ancestor, subject to any
arrangement for payment, to which the creditors have
been parties.® But, for a debt incurred by a disunited
father, an after-born son is exclusively liable, unless it
was contracted, not on his own account alone, but for
the benefit of the family, subsequently to re-union ; in
which case it is eventually a charge, as well upon the
re-united parceners,as upon sons born after partition.®
‘Where there are outstanding debts, both of father and
grandfather, with assets of each, they may be distri-
buted; analogous to the practice in our Court of Chan-
cery, of marshalling the assets.” And here it may be
(1) Numb., ch. XXVI, v. 54, 55; XXXIII, 54; and Josh., ch.
XVIII, 10. As a matter of curiosity, the following is, ac-
cording to Littleton, the method in England of partition by
lot. Partition being made, each separate part of the land is
written on a little seroll, which is covered with waxin form
of a ball, so that the scroll cannot be seen ; when all the balls
are put into ahat, to be kept in the hands of an indifferent
person ; after which, the eldest daughter draws first, and the
rest according to their seniority.—4 linatf, p. 15.
(2) Note to 1, Dig., 266.
(8) Jim. Vah., ch. I, § 48.—~Daya Crama Sangraha, ch. VIII, 26.

(4) Id., ch.V, 18, 19.
(5) 3, Dig., 74.
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observed, that the son, living with the father, is liable
for a debt contracted by him for the common concern,
upon the latter becoming afflicted with an incurable
disease, the same as though he were dead ; making it,
by consequence, reasonable that, in such case, there
should be in the son a right of interference with the
family property.> With respect to other charges
upon the property, forming, with that of debt, the sub-
ject of a distinet chapter,® it need only be remarked
here, that the father can retain for them ; and that if,
through degradation from caste, or otherwise, this
should not be competent, they will remain to be pro-
vided for by the sons, as among brothers after the death
of their father, out of the common stock.®

Partition being to be made, by the ancient law,
whether it were by the father among his sons, or sub-
sequently among brothers, the practice was, to begin
with deductions of a twentieth to the eldest, a fortieth
to the middlemost, and an eightieth to the youngest.®
Different constructions occur,as to which was to be con-
sidered as the middlemost; one being, that it included

-all the intermediate ones, between the eldest and
youngest ;¥ another, that it meant the next after the
eldest, those born subsequently being, according to this
strange idea, all comprehended under the term, young-
est.® Upontheformerconstruction,a fortieth wasgiven

(1) Catyayana, 1, Dig., 277.

Post, Append. to ch. VIIL, p. 277, and to ch. IX, 326.
(2) Ante, Ch. VIII, p. 156.
{3) Ante, p. 156.
(4) Menu, ch. IX, 112,—Mit. on Inh., ch. I, sect. iii, § 3.
(5) Menu, ch. IX, 113.—2, Dig,, 550.
(6) Sricrishna, note to Jim. Vah., ch. II, § 37.
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to each; unless they happened to be deficient in virtue,
in which case, they had only a fortieth among them.®
The eldest had moreover a claim, not only to the best
chattel, but, upon partition amongbrothers, tothe best
apartment of the house, the rest being distributable
according to the pretentions of each.® But, to entitle
him to these privileges, extraordinary merit was re-
quired to be combined with primogeniture, otherwise
some trifle only was to be given him, to distinguish him
as eldest.®) The rules concerning these deductions va-
rying, their diversity is endeavoured to be reconciled
by the supposition of relative, and superior good qua-
Iities—a criterion of title admitted to depend upon
reasoning, too subtle to be allowed much influence in
the determination ofcivil rights.® Altogether obsolete
as the pretension is, upon partition among brothers,
and optional in any case on the part of the father in
his life-time, while he is restricted from acceding to it,
where the property is hereditary,® the law upon it has
become a matter of mere curiosity.”® Disregarding,
therefore, alldistinctions of the above kind, the general
rule is, that, as among the sons, it must be equal.®
It may,indeed, be so far partial, that (as in the instance
of the prodigal son in the celebrated parable) any one

(1) 2, Dig., 559.
(2) 2, Dig., 558.
(8) Mennu, ch. IX, 214, 215.—2, Dig., 551,
(4) 2, Dig., 548—537—3, Id., 182—Ante, pp. 88, 130.
(3) Byrocochund Rai v. Russoomunee; Beng. Rep., ante, 1805, p. 29,
Id., p. 64.—Post, Append. to ch. IX, p. 382.
Mit. on Inh., ch. I, sect. ii, § 1, 6.—Id., sect. iii, 4,
2, Dig., 565, 574, 587.—Aditya Purana, 3.
See general note, at the end of the translation of Menu, p. 864.
(6) Beng. Rep., Case 6, for 1818, p. 630.
(7) Post, Append. to ch. IX, pp. 316 and 320.—C.
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son may, in exclusion of the rest, be its sole object,
the property of the father with regard to the rest, and
they also, remaining as before ;*V it being certain that
such one,upon whatever groundhe separates, can only
receive his due share; the rule alluded to (which is
alike binding accordingto the doctrineof everyschool)
being, that, as to such parts of it as have been inherited
by the father, whether real or personal, land or mov-
ables, the division must be strictly equal ; while, with
respect to that which is of his own acquisition, his sons
co-operating, or not, it must be virtually so.® For,
with regard to the latter, of which the shares are more
in the discretion of the father, he is not atliberty to
make distinctions upon improper grounds; as for
instance, on behalfof theissue of afavourite wife, which
was prohibited by the Jewish, as it is by the Hindu
law ;® preferences, as well as exclusions, requiring to
be justified by circumstances, not being permitted to
be indulged through caprice ;—just as, among the
Romans,it wasnotcompetentto the parenttodisinherit
his child totally, without assigning sufficient reason
for an act so contrary to nature : whereas, on the dis-
- tribution of that which is ancestral, the Hindu father
has no discretion at all.® And here it may be remem-

(1) Daya Crama Sangraha, ch. VII, 15.

(2) Menu, ch. IX, 215.
Jim. Vah., ch. IT, 20, 50, 76.—80, note.
Daya Crama Sangraha, ch. VI, 19, 20.
Bhowannychuru B. ». Heirs of Ramkaunt B. ; Beng. Rep., 1816,

p. 562.

2, Dig., 544.—Post, Append. to ch. IX, p. 317.—D.

(83) Deut., ch. XXI, v. 16, 17.— Nareda, 2, Dig., 541.—38, Id., 2.
Daya Crama Sangraha, ch. VI, 11—15,

(4) Jim. Vah,,ch. IT, 74, 83, et seq.—Mit. on Inh., ch. I, sect, 14.
Catyayana. 2, Dig., 540.—3, I1d., 2,

(5) Jim. Vah., ch. II, 50.
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bered, that, whatever may have been acquired by him,
using the patrimony jfor the purpose, is construed as
forming a part of what has descended ; while, of that
which is properly ancestral, any portions that, having
been lost during the time of the ancestor, have been
since recovered by his successor, without the use of the
patrimony, are looked upon as acquired ;® and such
augmentations are liable to be classed and treated
accordingly on a partition.® So fixed are these prin-
ciples, as applicable to the different sorts of property,
that, if violated, and the departure from them not
acquiesced in at the time, the proceeding may be dis-
puted; the sons’ joint ownership with the father being
said to consist in the power of claiming partition, (7. e.,
as it must be understood, where it is by lawclaimable,)
and in that of resisting an unequal one.® Where a
share is not desired by a son, it may be effectually
waived by hisacceptanceof a trifle insatisfaction,upon
the principle of gquisque potest remunciare juri prose
tnfroducio ; his heirs being bound by his consent.®®
But, without renunciation, it may be still claimed.®
Nor is it necessary, where thepartition is general, that
it should attach upon the whole of the property; a
part only may be distributed, keeping what remains
for future division, or to descend in a course of in-
heritance.® With regard to the indivisibility of par-

(1) Ante, ch. 1, p. 4.

(2) Mit. on Inh., ch. I, sect. ii, 14.—3, Dig., 43, 45, 49, 67.
Post, Append. to ch. IX, pp. 417, 419.—1.

(8) Menu, ch. IX, 207.—Mit. on Inh., ch. I, sech. ij, § 11, 12.
Yajnyawalcya, 8, Dig., 65.

(4) 8, Dig, 68.

(5) 2, Dig., 527.—Post, Append. to ch. IX, p. 892.—C.

{(2) The recovery must be, as subsequently explained, infra, p. 207, bond
JSide, and, according to some authorities with the privity of co-heirs,—mot in
fraud of their title by anticipating them in their intention of recovering it.]

(b) But he must be able to support himself, otherwise the renuneciation
is invalid as affecting his heirs,—Mit. on Inh,, ch. I, sect. ii, § 11, 12.]



186 ON PARTITION. [Chap. 9.

ticular things, and the divisibility of others, but in a
special way, the distinctions and differences involve a
detail, which, as it would be tedious to repeat, so will
it be best reserved for what follows upon partition
among co-heirs, where questions of the kind are
more likely to arise, than upon partition by the father,
which, in the nature of the thing, can, comparatively
speaking,so rarely occur; it being moreover declared,
that theprecepts concerning partition among brothers
are to be observed as between a father and his sons,
due attention being paid to circumstances, and in the
absence of express texts of law.®

The shares of the sons being thus ordained to be, in
general, equal, the father has a right to two for him-
self out of the ancestral property,® the law, as to what
he may otherwise have acquired, having left him
free to part with as much, or as little of it in his
life, as he pleases; retaining for himself, and the
rest of his family, not receiving shares, whatever
he may think proper;® with liberty, in case of
indigence, to resume, what he may have so divided ;®
as the Roman law (observes a learned writer)® in-
dulgedtoeveryonewholaid himself under a gratuitous
obligation, the benefit of a competence, (beneficium
competentice,) by which he might retain for himself

(1) Post, p. 201.
(2) 2, Dig., 125.
(8) Jim. Vah., ch. II, § 85, and note.—Id., 47, 55, 75, et seq.
Post, Append. to ch. IX, p. 824.—S.
Nareda, 3, Dig., p. 48.
Vrihasp., Id., p. 44,
Sancha and Lichita, 2, Dig., 555.
(4) Nareda, 2, Dig., 538.
(5) Colebrooke on Obligations, p. 248.

[(a) According to Mit. on Inh., ch, I, sect. v, § 2, a father has no right
to a ““ double ghare,”’]
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so much as would be necessary for his subsistence, if,
previous to the fulfilment of the obligation, he hap-
pened to be reduced to want.

Jagannatha, citing the Pracasa’sexposition of a text
of Menu,says, “Shouldanyone of undivided brothers,
¢ through laziness or knavery, make no exertion for
“ gain, not striving to improve the existing stock, and

“ acquire farther wealth, by agriculture, or the like,
““ he may be debarred from his share of that which

“ has been added by the rest of the brethren ; subject
¢¢ to a trifle being given him for his maintenance ; and
“ without prejudice to his claim for a share of the ori-
“ ginal stock ;’—a reasonable provision surely as

against a drone! ButtheSouthernPundits deny this;
they insist, that to the right of sharing there is no such

exception ; but that all participate equally, including
such as may have done nothing toward improving the
common stock ; not admitting the power of driving

Ignavum fucos pecus a preseprbus—

And, for this, referring to the Mitacshara, they think
the text of Menu (already cited) to be declaratory of
the only case, in which a parcener may be excluded
from his share, namely, with his consent.®

It remains to treat of partition among co-heirs ;—
previous to which, it will be consonant to advert to the
state of a Hindu family, on the descent of the paternal
property, and while it remains undivided.

(1) Mit. on Inh, ch. I, sect. iv, 31.—Menu, ch. IX, 207,
Post, p. 210,
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‘Wherever a plurality of sons exists, the inheritance
descendsto them,as Co-parceners,making togetherbut
one heir; like the descent with us, by the common
law, to females, or by particular custom, as gavelkind,
to all the malesin equal degree. To this descendibi-
lity of estates, by the Hindu law, to all the sons in
common, there appears to have been ever, in point of
fact, an exception in the case of the crown ; as it is
with us, at this day, in the same case, where there are
only females to inherit. The exception, arising from
the nature of the thing, is noticed by Menu, who speaks
of a dying king “having duly committed his kingdom
¢ to his son ;’“ a course, which Jagannatha refers to
usage rather than tolaw.” Upon the same principle
of usage, stands, with respect to many of the great
Zemindariesof Bengal,and other partsof India, at this
day,the exclusive succession of the eldest son,® or of a
Jobrai (Yava-Raja,juvenisrex),—ayoung prince,asso-
ciated to the empire, as coadjutor to the king, and his
designated representative.” With these exceptions,
the rule of co-parcenary prevails; in investigating
which, it isnecessaryto observe, that thedeceasedmay
have left, not only more sons than one, but brothers,
as well as a widow or widows, and daughters, together
with otherdependents; and suchsonsand brothersmay

(1) Menu, ch, IX, 323.
Post, Append. to ch. IX, p. 328.

(2) 2,Dig., 121, 122. See also Id., pp- 118, 188, and 8, 1d., 97,

(3) Beemlah Dibeh ». Goculneth ; Beng. Rep., ante, 1805, p. 2.
EKoonwur Bodh Sing v. Sconath Singh ; Id., 18183, p. 415.
Post, pp. 198, 226, and Append. to ch. XI, p. 447.
[Mootoovengadachellasawmy Mon. ». Coombayasawmy Mudali,

Madras Sud. Court Dec., 1849, p. 27.]

(4} Ramgunga Deo ». Doorgamunee Jobrai; Beng. Rep., 1809, p, 100,

Urjun Manie Thakoor ». Ramgunga Deo ; Id., 1814, p. 469.
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have their wives and children respectively ; the whole
having constituted, in kis lifetime, (not so many
co-parceners indeed, in the proper sense of the term,
but) an undivided family. Or, supposing him to have
been a single man, with collateral relations only, their
descendants and connexions all living together in
co-parcenary, his death makes no difference in this
respect among the survivors. If undivided while he
lived, till a division takes place among them, they still
continue so, in point of law, howsoever appearances
may indicate a different state.

In the property thus descended, so long as they
remain undivided, the family possesses a community
of interest ;& though, in order to avoid confusion, rea-
son and law alike suggest the expediency of adopting
some one member of it to manage its concerns. To this
confidence, the claim is with the eldest, but it is subject
to character, and the general sense of the co-parceners,
without a concurrence of which no express or im-
plied pretension of the kind can have any validity.®
This management regards the dealings and trans-
actions that are carried on under it, professedly on
behalf of the family ;® the obligatory force of which
becomes of importance, alike to the members in gene-
ral, and to creditors. In this capacity, as manager, all

(1) Prima societas in ipso conjugio est; proxima in liberis ;
deinde, una domus ; communia omnia. 1, Cic. Offic. lib, i,
17. Oxford edit., 4to.
¢(2) Jim. Vah, ch. I, 36, 87.—2, Dig., 533.—Ante, p.174.
Post, Append. to ch. VI, p. 2562.—And Infra, p. 255.
(3) Jim. Vah,, ch. ITI, sect. i, 15.—Vyasa, 2, Dig., 189.
Prannath Daswv. Calishunker G.; Beng. Rep., ante, 18605, p. 49.



190 ON PARTITION. [Chap. 9.

his acts and disbursements, to be of validity, must be
for the general good,ifnot for the immediate and in-
dispensable maintenance of the whole ;—for objects,
chargeable upon the common stock, including works
of piety, which it concerns all should not go unper-
formed ;® with this difference, that where his acts have
been for the support of the family, the charge is in uts
nature binding upon the joint property, though the
remedy may eventually be against him only by whom
it was incurred, so acting ;® whereas, if in the course
of trade, or for charitable purposes, in order to ite
being s0, 1t must have had the consent of the rest, ex-
press or implied.® Accordingly, it imports creditors
to take notice, whether the family, with which they are
about to deal or contract, be divided, or undivided ;
and, if the latter, at their peril, to see that the transac-
tion be one, by which the rest of the co-heirs will be
concluded ; since, otherwise, he only, with whom it has
been entered into, will be answerable for it, and not
the common stock. Such seems to be the result of the
decisions referred to below :® of which those at Bengal
rest upon the highest living authority in Hindu law,—
that of Mr. Colebrooke ; who, upon his point, and with
reference to a case at Madras, upon which he was- con-
sulted, held, “ that the consent of the sharers, express
¢¢ or implied, is indispensable to a valid alienation of
¢ joint property, beyond the share of the actual alienor”

(1) Mit. on Inh,, ch. I, sect. i, 28, 29.—Post, Append. to ch, IX, p. 339,
(2) Bengal Rep., Clause 12, for 1817, p. 607.
Post, Append. to ch. IX, pp. 336—338,
(3) Post, Append. to ch. IX, p. 342.
(4) Prannath Dassv. Calishunker Ghoosal ; Beng. Rep., ante, 1805, p.51.
Sheva Dass v. Bishonath Dobee ; Id., p. 46,
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—observing, in the course of his opinion, ¢ that the
¢“ only doubt which the subtlety of Hindu reasoning
‘“ might raise, would be, whether it be maintainable
“ even for his own, the property being undivided.”™®
Such may be the construction of a passage in the Mi-
tacshara, on the ground of co-ordinate property.® But
where each parcener is considered to have vested in
him, during the co-partnership, a several, though un-
ascertained right, as is the case where the authority of
Jimuta Vahana prevails,® it is clear that there may
be an assignment before partition; the alienee becom-
ing a sort of tenant in common with the other parce-
ners,admissible,as such, tohis distributive share, upon
a partition taking place ;* and, even with respect to
an alienation of the whole, it would be good for the
alienor’s share ; though, for his attempt to dispose of
more, unwarranted, he would be liable to penal con-
sequences.® The eminent person alluded to, was care-
ful at the same time to admit the force of circumstan-
ces, under which, consent in these cases may be pre-
sumed ; especially when the management of the pro-
perty supposes a power of disposal ; and, generally,
when the acts, or even silence of the other sharers,
may have given him a credit, and the alienee had no

(1) Notes of Cases at Madras, vol. ii, p. 79, Ed., 1827,
Post, Append. to ch, IX, pp. 843, 348.
(2) Mit. on Inh., ch. I, sect. i, 30.—2, Dig,, 519.
{8) Sricrishna, note to Jim. Vah., ch. II, 28.
2, Dig., 104.
Daya Crama Sangraha, ch, XI, 2, 8,7.
(9 2, Dig., 104.
b)) 2, Dig., 105.
Post, Append. to ch. IX, p. 350.—E.
Anunchund Rai#. Kishen Mohun Bunojs ; Beng.Rep., 1805, p. 32.
Rajbulubh Bhooyan v. Mt. Buneta De ; Ld., ante, 1805, p. 48.
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notice.® Itis so obvious that, in a multitude of cases
here contemplated, fraud and collusion, on the part of
the co-heirs, would be imputable ; and, wherever this
is manifest, the consequence is so likewise ; once as-
certained, it never is to succeed.® But, wherever they
appear to have been unconscious of a transaction mi-
litating against their interests, the policy of the law
would be, to exact of the persons so dealing with the
manager, or other member of the family thus abusing
his power, themost extreme caution ;® for, though the
want of notice may be always pleaded on the part of
the alienee, yet it is to be so pleaded as a circumstance
only, and not in bar ; nor, even as a circumstance, is
it to be attended to but with much reserve ; open, as
it must always be, to argument, and leading to endless
uncertainty, as well as to perjury ;—so much better
is it, that the rights of subjects should depend upon
certain and fixed principles of law, rather than upon
constructive inferences, by which justice is but too
often misled, and loose and pernicious practices
encouraged, to the subversion of property! infavor
of a bond fide alienee of undivided property, where
the sale or mortgage could not be sustained as against
the family, such amends as it could afford would
be due, out of the share of him, with whom he had
dealt; and, for this purpose, a Court would be
warranted in enforcing a partition.®® The necessity

(1) Post, Append. to ch. IX, p. 344,

(2) Menu, ch. VIII, 165.

(38) Post, Append. to ch. IX, p. 3¢8.—C.

(4) Post, Append. to ch. IX, p. 349,.—C.
And Append. to ch, XI, 433.
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of inquiry, on the part of persons dealing with
a family that may be undivided, will be naturally
greater, where minors happen to be concerned ; who,
in general, will not be bound but by necessary acts, or
such as are evidently for their benefit; the jealousy, in
their favor, of the Hindu, corresponding with that of
the English law.

II. Having thus adverted to the condition of the
family undivided, partition amongco-heirscomes next
tobe considered ; in investigating which, thefollowing
points are material: viz., 1. The right. 2. The proper-
ty to be divided. 3. How the division takes place. 4.
The proof, where it is disputed. To which will be
added, 5. Matters subsequent ; and, 6. General ob-
servations concerning.

1. Asto the right, it is far from commensurate with
the interest existing in the property ; numbers being
eventually concerned, who cannot demand a division.
Thus, the females of the family have a right to be
maintained, and provided for out of it, as will have
been seen in the last chapter. But, since a wife can-
not claim partition as against her husband, nor a
daughter a share upon its taking place in the life of
the father,” so neither can the one, or the other, ge-
nerally, call for it after his death. This can be done
by those alone, who are considered as Aedrs ; in con-
tradistinction to those, who have a claim only to be
maintained,—of whichlatterdescriptionare the widow

(1) Ante, pp. 178, 180,
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or widows of the deceased, leaving at his death male
issue ;—the principle being, that the right is co-ordi-
nate with the gift of funeral cakes.” It may take
place with reference to one only, leaving the rest as
they were before,undivided ; or,it may be general,all
consenting.® According to Menu, it has been thought
to be prohibited during the life of the mother; his
words being, that, “after the death of the father and
* mother, the brothers may divide the paternal and
“ maternal estate.”® But the author of the Smrite
Chandrice has explained the meaning to be, that the
death of the one, and of the other, has reference distri-
butively to their respective property ; so that the par-
tition of the father’s may be made, living the mother,
and that of the mother’s while the father is yet in ex-
istence ; there being no reason to wait the demise of
both, in order to divide what has belonged to either;
neither having ownership in the other’s property,
where there are children. Jimuta Vahana, indeed,
denies the lawfulness of distribution, whilethe mother
survives,® but his opinion is construed by his com-
mentator Sricrishna, and others, as importing only
that such partition is wrong, not that it is null.®
And the result of a careful examination by Mr.
Colebrooke, of every material passage applicable
to the point, was, that a division, living the mother,
is competent throughout every province, that of

(1) Devala, 8, Dig., 10.

(2) Menu, ch. IX, 104.—Daya Crama Sangraha, ch, VIII, 1.

(3) Jim. Vah., ch. IIT, sect. i, 13.—3, Dig., 78.

(4) Note to Jim. Vah., ch. III, sect. i, 1.

{(2) Under the DMlaroomakatayam law, the consent of all the members are

nec;::'%a;-y, oven thouglh only one of them wish to separate.~Dec, M. S. U,, 1857,
p. 120,
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Bengal excepted ; where the prohibition, after all, is
considered, by the best authorities, to be merely ethical ;
so that a division in breach of it is not even there in-
valid." But, where the deceased has left several
widows, with sons, more or fewer, by each: in such case,
if the number by each be equal, in order to avoid the
trouble of a more detailed distribution, the allotment
may be to the mothers, leaving it to them to sub-divide
among the sons, instead of dividing tc the sons in the
first instance; a mode of division called Patni-bhaga,
or division by wives,® in contradistinction to Puitra-
bhaga, or the division by sons.® In this there ap-
pears nothing unreasonable ; but the principle of this
mode being, that the division to the wives is always to
be an equal one, its effect becomes verydifferent, where
the number of sons by each varies. As, if one wife has
one son, another three, and a third six, and each wife
takes a third of the property, it is evident that the
shares of the sons, all by the same father, will be very
different. So unnatural a mode of division, therefore,
is allowed only among Sudras ; nor, among them, but
where there is a custom for it, which must of course be
strictly proved ;® though it is sald to prevail in the
southern territories of India, as much as did formerly
the custom of gavelkind in Kent ; thus, to a certain
extent, but still in the Sudra class only, superceding

(1) MSS. penes me.—And see Post, Append. to c¢h. VI, p. 252,

(2) ¢, Dig., 572, 575.—3, Id., 110.

(3) Sumrun Singh ». Khedun Singh ; Beng. Rep., 1814, p. 443 ;
where the custom in question is called Koolackar.

[(a) This mode of division, the Paini-bhaga, is not recognized in Svuthern
India,—Dec, M. S, U., 1849, p. 27.]



196 ON PARTITION. [Chap. 9.

the law of the Suastras; and, to this opinion, the fre-
quency with which references of the kind appear to
have been made, in the Courts of the Company in the
Peninsula, seems to give countenance.” The same
text of Menu, last cited, is alzo referred to, as incon-
sistent with the right of a single co-heir to call for par-
tition, since it speaks of ¢ the brothers being assembled
for the purpose ;”—but the construction has been dif-
ferent, and the right is distinctly affirmed by Jimuta
Vahana® It seems equally clear, that it may be
enforced for the benefit of a minor, as where his co-
parceners are committing waste.® In such a case, his
guardian, or, in default of one, any relation not inter-
ested, would be competent to institute a suit for the
purpose ;® by which his share, being separated, must
be secured for him till he come of age ; otherwise, as
against him, a partition would be void.® Upon the
same footing,in this respect,withminors,are abseentees,
residing in a foreign country ;® whose consent, at the
time, not being attainable, partition may proceed
without it, the law enjoining the preservation of their
respective shares, till the one arrive atmajority, and the
other returns ; and this, in the case of the latter, to the
extent of the seventh in descent, the right of parceners,
remaining at home, being lost by dispossession beyond

(1) Post, Append. to ch. IX, pp. 851 to 357.
And Append. to ch. IV, p.167.
(2) Jim. Vah., ch. IIT, sect. i, § 16.
Post, Append. to ch. IX, p. 859.~C,
(3) Id, Append. to ch. IX, pp. 360, 361.
(4) Id., Append.to ch. IX, p. 361.
(6) Ante, p. 178.
[(a) Dec. M.&,U.,1859, pp. 7, 263, and Madras High Court Reports,1862-63, p. 105.]
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the fourth.” Admitting the consent of the mother,
where living, not to be universally necessary, in those
parts of India where it may be dispensed with, if a
widow of a deceased co-heir happen to be pregnant at
the time of his death, or be supposed to be so, either
partition should wait, or a share should be set aside,
to abide the contingency of her having an after-born
son; failing which, it reverts, and is distributable,
subject to the maintenance of the widow. Or, should
such a birth take place subsequent, though not ap-
prehended at the time, so as to have suggested the re-
servation of a share, an allotment must be made, by
contribution among the parceners who have divided,
making due allowances ; as in case of partition in the
life of the father. Grandsons, claiming by represent-
ation, distribution in their case must be settled
through their deceased fathers; the aggregate sons of
each being entitled per stirpem, not to an equality in-
dividually with their uncles and cousins.® And, as
on partition by a father, so among co-heirs, any one,
not wantinghis share, may waive it by acceptance of a
trifle, such acceptance operating as anestoppel against
his claim ever after.®

2. Astotheproperty to bedivided.—Upon partition
in the life of the father, there is, as has appeared, a

(1) Jim. Vah., ch. VIII.

Vrihaspati, 8, Dig., 440.—Id., 448.—Id., 10.

Daya Crama Sangraha, ch. X,

Ante, p. 178, and Post, Append. to ch. IX, pp. 327, 396.
(2) Mit. on Inb., ch.I, sect. v, 2.

Catyayana, 2.—3, Dig., 7.—Id., 82.
(3) Menu, ch. IX, 207.—Ante, p. 185.
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material difference between the ancestral property
that has descended, and what has been since acquired ;
the distribution of the latter being subject,in some de-
gree, to the will and discretion of the father ;¥ but no
such distinction exists upon partition among co-heirs,
whose right attaches alike on both kinds, and among
whom the division of everything must be equal.
Things destined to religious uses, indeed, remain in
common ; except that the idols of the family are, by
some texts, assigned to the eldest son, deductions in
favor of whom are, by the modern law, in general,
obsolete.® Such is the general rule, founded on the
supposition of the property not inherited having been
acquired by the joint labor of all, or under circum-
stances rendering it common. But this not being al-
ways the case,and otherconsiderations intervening to
modify the right, this part of the subject will be best
discussed, by considering,. What things are tmparte-
ble with the reason rendering them so: g, Such as
are partible indeed, but in a special manner.

a As to things vesting in an individual of a family,
inexclusionofthe othermembers,and consequently im-
partible, the instance of Regalities,and of Zemendaries,
(standing upon the same ground) has been already
noticed ;® of which it has been thought,however, that

(1) Ante, p. 184.
(2) Jim. Vah., ch. III, sect. ii, 27.
Mit. on Inh., ch. T, sect. ii, 1, 6.—Id., sect. iii, 4.

Neclkaunt Raj ». Munee Chowdraen; Beng. Rep., ante,
1805, p. 63.

Post, Append. to ch. IX, p. 352,
See a contest for an object of this nature, in Bombay R.,

p. 181, where the revenue of the Idol was computed at
Rupees 100,000 per annum.

(3) Ante, p. 188.—Post, Append. to ch. IX, p. 328.
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it is the ruling power only that is not subject to divi-
sion; whilethe effectsand privateestate of a sovereign,
like those of any ordinary individual, are in common,
and distributable among all his sons.? These seem to
be theonly instances of thekind; the exception arising
from the nature of the thing, sanctioned by custom.
It may be convenient,however, to advert here to some
other subjects, uponwhich doubts havebeen entertain-
ed, upon no solid foundation. Such, upon a supposed
analogy to a corody, as well as on the ground that
partition of them among a number, for whose main-
tenance they cannot adequately provide, would defeat
theirobject, arethe Mara Vurtanah, Bazaar Vurtanah,
and other dues aceruing to the conicopoly of a village ;
which,though agreed tobeheritable, have beendenied
to be divisible.® But a corody, being, the grant of an
annuity assigned upon some particular fund,® if made
to one of an undivided family and his heirs, with
nothingin it to control the operation of thelaw, would,
upon the death of the grantee, leaving sons, descend
in common, and bedivisibleamongthem on partition.®
It isthesame with a village granted in Srotryum®=—az
favorable tenure, conferred occasionally by Govern-
ment, in consideration of the individual merits of the
grantee. Supposingthe grant tobe exclusive, it would

(1) Post, Append. to ch. IX, p. 329.—E.
(2) Id., Append. to ch. IX, p. 363.—E.
{8) 2, Dig., 163,
(4) Catyayana, 3, Dig., 375.
(56) Post, Append. to ch. IX., p. 365.-—E.
[(2) And so with land specially granted to maintain the rank and dignity of a

family, but the annual produce is divisible.—Dec. M. S. T., 1851, p. 96, and
Zemindarics descend to the eldest son.]
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not be partible among collaterals ;¥ and consequently,
upon the death of theSrotryumdar, leaving sons, their
uncles not sharing in the inheritance, it would de-
scend (not to the eldest merely, but) to all the sons
in common. And, asto thisleading to endless divisi-
bility, the objection, being inherent, cannot be helped,
unless obviated by the terms of the grant, importing
a particular limitation; since, otherwise, the law must
prevail. Nor isthe case of the conicopoly distinguish-
able from that of the various offices attached to the
pagodas, and other religious establishments of the na-
tives, the rights of Brahmins attendant upon funerals,
and the like ; which, however, some of them may be
disposable by regulating the periods of their enjoy-
ment, as they are in general hereditary, so are they
likewise common and divisible ;® as are also assign-

ments to individuals of the Government share of the
produce ofaportionofland, called Jaghires.® Butlands
endowed for religiouspurposes are notinheritable,and
consequently not divisible, though themanagement of
them may be so.®® Impartibility results also from ap-
propriation; upon which ground, as well as to obviate
the inferencefromtheirhaving been obtained atthe ex-
pense of the joint estate, ithasbeen thought expedient
(it seems) expressly to declare, that wives continue to
belong to their respective husbands, upon, and after

(1) Purtaub Bahauder Sing v. Tilukdhasse Sing ; Beng. Rep.,
1805, p. 101.
(2) 8, Dig, 375.—Post, Append. to ch. IX, p. 368.
M¢t. Rajoo ». Mt. Buddun ; Beng. Rep., 1812, p. 327.
Kalachund Chuckurbuttee ». J. Chuckurbuttee ; Id., 1809,
p. 211,
(8) Post, Append. to ch. IX, p. 329.—E.
(4) Elder widow of Raja Chutter Sein ». Younger do. of do., Id.,
1807, p. 103,
Ante, p. 140.
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partition. Such is the explanation given of “ women,”
intheseveraltexts enumerating thingsthat are exempt.
They are said to respect the wives of the co-heirs, the
female slaves of the family being clearly partible.®
Upon this ground rests the exemption of the clothes
and jewels of the different members of the family,
whether male or female ;* but it is confined to such
as bave been wusually worn; habitual wear (says
Jagannatha) being considered as a mode of acquisi-
tion.® So, by the English law, under similar circum-
stances, it is matter of reference, in the Court of
Chancery, to the Master, to enquire what jewels or
other things,a ladyis entitled to, for her paraphernalia ;
and that the same be retained by, or delivered to her.
But, by the Hindu law, clothes of wvalue, as court-
dresses and the like, worn only on particular occasions,
in which all are interested, remain, on partition, as
before, for common use, unless sold ; in which case,
the proceeds are distributable.® And, even of common
apparel, if one happen to have much more than the
rest, the difference must be adjusted, excessive dis-
parity being in all things forbidden.® The same prin-
ciple of appropriation extends to slave girls ; with re-
spect to which, where there are in a family several, of
whom any of thie members have been in the habit of
employing one in particular to rub his limbs, or for
whatever other purpose, his property in her may be

(1) Jim. Vah., ch. VI, sect. ii, 23, 24, —3, Dig., 382.
(2) Menn, ch. IX, 210.—3, Dig., 872.
Jim. Vah,, c¢h. VI, sect. ii, 14.
Mit. on Inh., ch. I, seet. iv, 17, 19.
(3) Daya Crama Sangraha, ch. IV, sect. ii, 13.
(4) 83, Dig., 876, et seq.—Id., 881, ct seq.
(5) 8, Dig.,, 373.—Post, Append. to ch. IX, p. 870.

28
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confirmed, when they come to divide ; without regard
to any accidental difference between her and the others,
as to age, strength, or other qualities; provided that,
upon the whole, the partition be equal.® If there be
but one, it can only be done by compensaizon.® And,
where there being but one, there have existed no such
appropriation, she may be distributed by computation
of time and work (alfernis vicibus ), like anything else
physically indivisible,® and which, therefore, where
many are concerned, can only be enjoyed by turns, or
in common, subject to specific distribution by means
of sale.®® With respect to women of the kind alluded
to, that have belonged specially to the father, or other
ancestor, they are not to be distributed, but maintain-
ed, as long as they continue to conduct themselves
irreproachably.®’? And, as to other things that were
his, in a peculiar sense, such as clothes and ornaments,
his bed, with its furniture, as well as his conveyance
and the like, ‘‘ after perfuming them with fragrant
“ drugs,and wreaths of flowers,” they are directed to be
given to the person partaking of food at his obsequies.®
Any other particular article, as a horse, or carriage, may
be exempt on the same ground; and, analogous to what
will be stated hereafter, with respect to acquisitions by

(1) Menu, ch. IX, 219.—Gautama, 3, Dig., 380.—Id., 374.
Jim. Vah., ch. VI, sect. ii, § 24.
Mit. on Inh., ch. I, sect. iv, § 22.
(2) 8, Dig., 384
(3) 2, Dig., 505.—Vrihaspati, 3, Id., 379.
(4) Jim. Vah., ch. I, 10.—3, Dig., 873, 879, et seq.
(3) Mit. on Inh., ch. I, sect. iv, § 17, 22.—Id., ch. IT, sect. i, § 7, 28.
(6) Mit. on Inh., ch. I, sect. iv, § 17, 18, 22.
[(a) This portion of the law has become obsolete in consequence of the aboli~

tion of slavery.]
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science,—books, tools, and implements of art belong
generally to those who can best employ them, the rest
taking to other parts of the property, unless where
the whole consists of nothing else; in which case there
must be a general distribution, or a sale, and equal
division of the proceeds. But the most general ground
of impartibility is separafe acquisition.” The common
stock (as has been repeatedly observed) may consist
either of ancestral, or of acquired property,or of both;
and, having been augmented or improved, the benefit,
on partition, as well as during the period of joint oc-
cupancy, accrues to all alike, without regard to the
degree, in which each may have contributed to its en-
hancement. It islike accrefion, under the Civil law.
The property is substantially the same that it was,
though rendered more valuable by cultivation and
care.® But a member of an undivided family, conti-
nuing such, and enjoying, in common with his co-
heirs, every advantage incident to their unseparated
state, may, in the meantime, acquire separate proper-
ty to his own particular use; in which, upon a divi-
sion, they will have no right to share. But the ac-
quisition, in order to be so, must have been an origi-
nal and independent one ; the essence of the exclusive
title consisting in its having been made by the sole
agency of the individual, without employing for the
purpose what belongs in common to the family.® If
the family property have been instrumental to it, it

(1) Post, Append. to ch. IX, p. 371.

(2) Mit. on Inh., c¢h. I, sect. iv, 30, 81.—Dig., 387. .
Purtaub Babhauder S. ». Tilukdbasee S.; Beng. Rep., 1807, p. 101.
Sheopershaud 8. ». Kulunder 8.; Beng. Rep., ante, 1805, p. 82.

[{a) Caluity Pillay~v. Yella Pillay and ancther—I, 2ad. Sudder Court Dec., p. 148.]
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vests in the family.®’ Whether it have been so, to the
effect of rendering joint that acquisition which was,
in fact,the product of an individual, may besometimes
a question of nicety, suited to the subtle disquisition
of Hindu lawyers. Assuming as a Hindu principle,
that de minimis noncurat lex, (it being said, on another
occasion, that ‘‘ things of ordinary valuemay be given
“up for they are mere chay?,” ) in the instances ad-
duced, of a co-parcener, in the practice of separate
agriculture, taking a rope for his plough out of the
common stock, or of one begging alms, in a pair of
shoes that had belonged to it,® it might be disputed,
whether such contributions could invalidate his pre-
tensions to an exclusive rightin property soacquired.®
The question, in these cases, must be one of discre-
tion.® It seems agreed, that maintenance in the
family, during the period of the separate acquisition,
though it contribute to the end, is not alone sufficient
to affect it with a joint character, the expenditure
for the purpose being incidental.® As well (says
an author) might it be said that it should be com-
mon, inasmuch as the acquirer ‘ sucked his mother’s
“ milk.”® So, though there should have been
ever so considerable a disbursement from the fami-
ly property, on his initiation, or marriage, neither

{1) Menu, ch. IX, 208.

Jim. Vah., ch. VI, sect. i, § 5, 10, 21, 24.

(2) 3, Dig, 38l

(3) 8, Dig., 858.

(4) Post, Append. to ch. IX, p. 372.—E.

(6) Jim. Vah., ch. VI, sect. i, § 47.—Post, Append. to ch. IX, p. 374,
(6) Visverupa, Jim. Vah., ch, VI, 1, § 48.

[(a) Another curious instance of thisis noted at page 4, where property is
regarded ‘ancestral if acquired by any art or science inculcated by one’s parent.]
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will this subject his individual gains to be partici-
pated ;¥ because everything of the kind is collateral
to them, and not with the view in question ; whereas,
to take the case out of the rule, where there has been
no conjoint labor, the common fund must have been
directly instrumental.® The rule applies to all the
various modes by which property is acquirable, as
agriculture, merchandize, service,science,and military
achievement; with gifts, or presents ; asalso to what-
ever may have been recovered, by an unseparated
member, of family property, which, in the time of the
ancestor, had been lost.®* But, with regard to a gift,
in order to its vesting separately, it must have been
pure in its motive, and personal in its object; for, if it
wereinreturnforsomething previously given,it would
be liabletobeconsideredascommon property, commonp
property having been used in obtaining 1t.*2 Not that
wherever there have been mutual gifts, the gift to the
co-parcener is necessarily partible. It dependsupon
whether the one have been in consideration of the
other, a present made, with a view to a return.® A
gift under such circumstances loses the nature of one ;
do ut des, it is too like a contract, the result of which
is common. Nuptial gifts, which a man receives with

(1) Jim Vah., ch. VI, sect. i, § 49.

(2) Jim. Vah., ch. VI, sect. i, § 16, 46, et seq.—3, Dig., 552.

(3) Jim. Vah., ch. V1, 1, 36.—Mit. on Inh,, ch. T, iv, 6.

(4) Menu, ch. IX, 206.—Jim. Vah., ch. VI, i, 7, et seq.
Yajnyawaleya, 3, Dig., 343.—Mit. on Inh., ch. I, iv, 1.
Nareda and Vyasa, 3, Dig., 344,

(5) 38, Dig., 363, et. seq.

{(a) 7Vide note (a), ante, p. 185.]
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his wife, are particularly noticed as exclusively his ;®
—which is the more remarkable, as the funds of the
family must bear the expenses of the marriage; but,
as already intimated, this does not render them parti-
ble, the expenditure being incidental only. So, as to
what is received at a marriage, in the form termed
Asura, at which presents are made by the bridegroom
to the father, or kinsmen of the bride.® It must be
exclusive also to the donee; for, if it be made on the
ground of his being the son of a particular person
named, all the other sons (if any) participating in the
consideration, the effect of common relationship pre-
vails; and it is the same asthough it had been express-
ed as for all, in which case there could arise no ques-
tion as to the effect.® It is of no importance who the
giver is, and therefore, upon principle, a gift by a
siranger through commiseration should be the do-
nee’s ; yet such a gift ensures to the benefit of the
family of which he is a member, though not referable
to the joint funds ; and ¢reasure jound is another ex-
ception; both alms and it being, at all events, par-
tible.® The instance of presents is of this importance,
that it is the most usual mode in which acquisitions
are made, without expenditure;*® particularly among
the Brahmins, with whom they are one of the seven
recognized means of acquiring property, though not
a commendable mode, even when received from

(1) Meng, ch. IX, 206.—Jim. Vah., ch. VI, sect. i, § 9, 83.
3, Dig., 833.—Daya Crama Sangraha, ch. IV, sect. ii.
(2) Mit. on Inh., ch. T, sect. iv, § 6.
Menu, ch. I1I, 25.—Ante, p. 30,
(8) Sricrishna, note to Jim. Vah., ch. VI, seet. i, § 51.—3, Dig., 401.
(4) Sricrishna, note to Jim. Vah., ch. VI, sect. i, § 87.
(5) Jim. Vah, ch. VI, sect. i, § 8.—Mennu, ch. X, 115,
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respectable persons; while acceptance of them from
low omnes is so much the contrary, that it requires
to be expiated by abandonment, and rigorous devo-
tion.® And, though the benefit of them belongs, in
point of law, to the individual,—in practice, partition
of giftsis said to benot uncommon, particularly among
the liberal ; founded, it may be,sometimes,on the mis-
take of supposing an acquisition to be subject to par-
tition, simply becauseit wasobtained by an unseparat-
ed co-parcener, according to an ancient opinion, that
has been refuted.® Next, as to properiy recovered ; at
whatsoevertime lost,and referable towhatsoever title,
soit befamily property,® being redeemed, without use
of the common stock, it belongs exclusively to the
recoverer, notwithstanding the former right.”® The
recovery, however, according to some authorities,®
must have been with the privity of the co-heirs, unless
there appear to have been an abandonment by them,
of which silent neglect ontheir part may beevidence.®
It must at least have been bond fide, that is, not in
fraud of their title, by anticipating them in their in-
tention of recovering it. Still lesswould it beavailable
to exclude partition, if pursued in face of an express
injunction on their part.® Itislaid down by Jimuta

(1) Menu, ch. XI, 24, 42, 70, 254,
(2) 38, Dig.,401.—Jim. Vah.,ch. VI,sect. i, § §3.—1Id., sect.ii, §13, note,
(3) Sricrishna, note to Jim. Vah., ch. VI, sect. i, § 33.—Id., ii, 87.
(4) Menu, ch. IX, 209.—Yajnyawalcya, 2.—8, Dig., 343,
Mit. on Inh., ch. I, sect. iv, §i.
Jim. Vah., ch. VI, sect i, § 40.
Daya Crama Sangraha, ch. IV, sect. ii, 11.
(5) Mit. on Inh,, ch. I, sect. iv, § 2.
Chandeswara, Contra.—3, Dig., 364, 865.
Post, Append. to ch. IX, p. 877.
(6) 1, Dig., 214.
(7) 8, Dig., 387.—Daya Crama Sangraha, ch. IV, sect. ii, §, 9.



208 ON PARTITION. [Chap. 9.

Vahana, and in the Mitacshara, on the authority of
Sancha, thatlandisnot includedin this rule; a position
not admitted by Jagannatha.® Where, from circum-
stances the recovery is available to the family, the
recoverer, on partition, takes a fourth,and the residue
only is divisible.® As to gains by science, the rule
applicable to these embraces a variety of particulars,
the root (vid) from which the Sanscrit word (vidya,
science)isderived,signifyinganyknowledge,orskill.®
¢« In fact, (says Jagannatha,) in all cases whatsoever,
¢ wherein superior skill is required, the wealth gained
¢ is technically denominated the acquisition of sci-
“ ence.”’® Hence, beside what may be gained by itin
its more direct and appropriate sense, it includes what
is received by a teacher from his pupil, or by a priest
from those for whom he has officiated ; a fee for an
opinion in law, or upon any other subject on which
the receiver may have been professionally consulted ;
a literary prize, or a reward for reading in a superior
manner; not to mention what is won at play.®
It extends also to the liberal and elegant arts, among
which working in metals, long practised in the East,
is enumerated, with music and painting. Thus,
having taken gold, for instance, and made it into

(1) Sancha, 8, Dig., 375.—Yajnyawalcya, Id., 343.
Jim. Vah., c¢h. VI, sect.ii, § 38, 39.—Mit on Inh., ch. I, sect. iv,
§ 3.
3, Dig., 357.
Sce also Beng. Rep., ante, 1805, p. 36 ; which seems to have been
a case of land.
{2) Mit. on Inh., ch. I, sect. iv, .
Post, Append. toch. IX, p. 179.—C.
(8) Jdim. Vah., ch, VI, sect. ii, § 17.
(4) 3, Dig., 339.
(8) Jim. Vah., ch. VI, sect. ii, § 1 to 13.—Catyayana, 8, Dig., 833.
Daya Crama Sangraha, ch. IV, sect. i, 13, et seq.
2, Dig., 65, 179.
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bracelets, the ornament, so far as respects the ma-
terial, is common and partible; while the value su-
peradded by the skill of the artist, regarded as an
acquisition made throughscience, is subject tothe rule
applicable to that particular subject.> With respect
to gains by valour, falling under the same consider-
ation,®—bythese, technicallyunderstood,isnotmeant
military pay, which, as to its partibility, is not distin-
guishable from any other ordinary acquisition ;® but
such, whereextraordinary prowesshasbeendisplayed;
being resolved by Menu,™® and others, into the reward
of a gallant action in the field, or into spoil taken
under a standard, after a route of the enemy ; of which
latter it is remarkable, that, as with us, it does not
vest without the assent of the king.®” By the ancient
law, acquisitions by the elder brother, without use of
the family property, were partible with such of therest
as had cultivated learning ; on the ground that, after
the death of the father, being in loco parentis, he counld
not acquire for himself exclusively; but this-consider-
ation of the elderbrother gradually subsiding, the dis-
tinction is worn out, and he stands, in this respect, as
in others, now, upon the same footing with the rest.©®
Wherever there has existed an employment of the

(1) Jim. Vah., ch. VI, sect. ii, note to § 1, and § 11.
(2) Jim. Vah., ch. VI, sect. i, § 10, 12, and note to § 51.
(3) 8, Dig., 346, et seq.
(4) Menu, cited in 3, Dig., 867,
Catyayana, cited in Jim. Vah,, ch. VI, 1, 20.
(5) o, Dig., 155, 158.
(6) Menu, ch. IX, 204, 109, 110.
3, Dig., 371.

Jim. Vah., sect. i, § 54.
a7
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joint funds, or a common exertion of the co-heirs, in
either of which cases the acquisition is partible, the
acquirer takes a superior share. Inall other instances,
that of property recovered excepted, a share, exfra the
number that is to divide, is given to the special ac-
quirer, beyond his equal share ; and, if more than one
have been concerned with him, they participate in the
excess.?? In the instance of property recovered, the
special claim of the recoverer is to a fourth only, in-
stead of to a double share; the merit of recovering
what has only been withheld, not being considered
equal to that of making a new acquisition.® But
whether by this is to be understood a fourth of the
whole property recovered, or only a fourth of an equal
share, added to a share, seems uncertain,® Claims to
extra shares may of course be adjusted with consent
of parties, being sometimes treated as discretionary in
amount.® But the specific measures are as has been
stated. This effect of the use of the joint stock, in
rendering separate acquisitions, in general, common,
is attended sometimes with injustice, where, in cases
of small patrimony, large fortunes are made by the
unaided exertions of enterprizing parceners; of which
the benefit may eventually be shared by drones, who
have in no degree conduced to their accumulation.®
Nor,to obviatethis,isthereanyresource, wheretimely

(1) Jim. Vah, ch. VI, i, 28.—Mit, on Inh., ch. I, iv, 29.
Vasishta, 8, Dig., 356, 405.
(2) Jim. Vah., ch. VI, sect. ii, 39.—3, Dig., 366, 367.
Radhachurn R. ». Raghoonunda R.; Beng. Rep., ante, 1805, p. 36,
(3) Jim. Vah,, ch, VI, sect. ii, 88.—Mit. on Inh., ch. T, iv, 8.
Note to 3, Dig., 866.—DBeng. Rep., ante, 1805, p. 36.
(4) Post, Append. to ch. IX, p. 3%2.
(5) Ante, p. 7.—Post, Append. to ch. IX, p. 874.—E.
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separation has been omitted ; a right to the benefit of
each other’s labors being incident, where co-partner-
ship has continued,and the joint property been instru-
mental. But, where the latter has not been the case,
the claim to participate fails, though made by an un-
separated member, @

3. As to things specially divisible; they are distin-
guishable from such as are impartible, in that the lat-
ter are so upon the grounds that have been stated, the
former, in point of fact, being of a nature to render
division inconvenient, if not, as is often the case, im-
practicable ; and for which, therefore, a virtual parti-
tion is substituted, where a direct one cannot easily, if
at all, be had. Such are a road, a way, pasture for
cattle, or a well ; with other instances that have been
already incidentally moticed ;® and of which the
number and kind are indefinite, liable to be modified
by custom, whether local, or applicable to a particular
class or community ;®—and, in general, where this
does not interfere, equality, subject to convenience,
being the object, the means of attaining it appear to
be left very much to the suggestions of reason and
good sense, having regard to the circumstances of
families, and the nature of the property to be divided.

3. How partition takes place.—Under this head are
to be considered; firs?, the modes that may be resorted

(1) Soobuns Lal ». Hurbuns Lal ; Beng. Rep., 1805, p. 7.
(2) 3, Dig., p. 372, et seq.

Daya Crama Sangraha, ch. IV, sect. ii, 13, et seq.
(8) Catyayana, 3, Dig., 375.
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to for partition ; secondly, the rules to be observed in
making it. The modes being the same as on partition
by a father,® namely, by arbitration, adjustment, or
lot, in whichever way it is effected, the law prescribes
an instrument in writing, called by Vrihaspati ‘“ the
¢ writtenmemorial of distribution,” but it has not ren-
dered it indispensable.®® It may be here remarked,
that the instruments and agreements of the Hindus
are, in point of form, models in their way. Pennedin
general by thevillageaccountants, (conicopolies )while
they express every thing that is material, they do so
with a compactness and precision, not easy to be sur-
passed. A regular instrument of partition, being en-
titled according to its purport, the things distributed
by it are specified by name, and may be inventoried
on the back, the amount being noted also in figures,
to preclude any fraudulent insertion subsequent.
But they are considered to be best enumerated in the
body ; and this, so as to show what each has received,
that the fairness of the division may appear. With
the date, the names of the parceners are inserted, de-
signated by those of their fathers, the same names,
among Hindus, being usually common to many ;
for which reason, the paternal names of the drawer
of the instrument, and of the wiftnesses to it, are
added. Where it is olograph, there is the less ne-
cessity for witnesses; but they are in all cases re-
commended.® The greatest credit attaches to such

{1) Ante, p. 180.—Post, Append. to ch. IX, p. 385.—E.
(2) 8, Dig., 408.—Post, Append. to ch. IX, p. 389.
(8) Vrihaspati, 8, Dig., 408, with the commentary.
Yajnyawaleya, 1, Dig., 23.
J(a) Actual possession of the shares by each member is essential to a valid

division, although a deed of separation exist,—M. S, U, Dec., 1853, p. 125; 1857,
P. 29; 1859, pp. 11, 260.]
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aninstrument,executed in the presence of, and attested
by the Raja, and his officers ;¥ by which is to be under-
stood simply a publie, authenticated attestation. What
the law expects in general is, that it should be attested
by kinsmen ; the want of whom, however, and the con-
sequent substitution of more distant relations, or even
of neighbours, is always open to be explained.® Such
in fact'is the order, in which witnesses for this purpose
are classed ; Zinsmen being described as persons allied
by community of funeral oblations, or as sprung from
the same race ; relafions, as maternal uncles, and other
collateral and distant relations of the family.

As to the partition itself, accounts being previously
settled, and debts and other charges provided for,®
whatever course be adopted, the division of all, ac-
quired as well as ancestral, must be intrinsically the
same, 7. ¢., in general, equal, without deductions ;*®
making allowance for disqualifications resulting from
defects, moral and physical.®) Even under the old law,
the right of primogeniture, on partition, operated only
upon what had descended, not upon that which had
been acquired. With regard to this, an unequal aug-
mentation of that which is ancestral leaves it still what
it was, equally divisible, so, whatever is entitled to be
considered as joint, is alike partible among all, without
attention to the degree in which individuals may have
contributed to its production ; subject always to the

) 3, Dig., 418.

(2) 3, Dig., 414.

{(8) Ante, pp. 156—181.

(4) Beng. Rep. Case 6 for 1818, p, 630,
(56) Amnte, ch, VII, p. 142.
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special claim of any one, for extra acquisitions.® So,
where the enjoyment of what is in common may have
been unequal, that of some having been greater than
that of others, the shares upon a division are still to be
the same, the law taking no account of greater or less
expenditure, unless the difference be such as to exclude
all idea of proportion, the object entirely selfish, or the
circumstances of a kind to impute fraud.® If the family
of one brother, being more numerous.than those of the
rest, have, in the maintaining of it, incurred a greater
expense,so it has been proportionate,and not excessive,
the difference is not to be regarded when they come to
divide ; and the same principle applies as to what may
have been laid out on the nuptials of a daughter, or
the initiation of a son,®-—occurrences, in Hindu fami-
lies, which, it has been seen, constitute a charge on
the joint property, where they are undivided.® But,
if one, giving a loose to pleasures, in which the rest
have not participated, have thereby broken in upon
the common fund to an extent not to be justified, he
will, upon partition, receive his portion, diminished
by what he has dissipated ; though it is said, that
if more than the amount of his share have been so
expended, the law does not direct that the excess
shall be considered as a debt.®> So, in the Bengal Pro-
vinces, but not in Southern India, an unproductive

(1) Menu, ch. IX, 205.—2, Dig., 584.
Mit. on Inh., ch. I, sect. iv, 31.—3, Dig., 387.
Post, Append. to ch. VIII, p. 312.
(2) 8, Dig., 891, to the end of the section,
Post, Append. to ch. IX, p. 394.—C.
(8) 8, Dig., 108.—Daya Crama Sangraha, ch, VII, 29.
(4) Post, Append. to ch. VIII, p. 170,
(5) 8, Dig., 209,—Vide ante, p. 157.
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parcener may be shared out of the property acquired ;
but must receive his portion of the original stock de-
scended.® It is the same of a loan or gift, even for a
good (as for a religious) purpose, if made by a par-
cener on his sole account; or of a sale, a purchase, or
an hypothecation ; the principle being, that the patri-
mony, or family property, is not to be arbitrarily
aliened ;*® otherwise, where the purpose and end
have been the support, the interest, or the spiritual
benefit of the whole.®

4. With respect to the proof of @ disputed paritition,
though the law favors separation, by which religious
ceremonies are multiplied,® it presumes joint tenancy
as the primary state of every Hindu family ; and this
especially among brothers, it being most natural for
such ‘“ to dwell together in unity”.® Importantas the
question may be to strangers, appearances as to the
fact are not always to be relied upon. The legal idea
of undivided, regarding as it does, property, a family
may be separated as to residence, meals, and cere-
monies, so as to seem even to their neighbours, as well
as to others, to be divided, without being so ; remain-

ing, in truth united in interest.® As, on the other
bhand, having parted property, they may have become
legally divided by a severance in their worldly con-
cerns; and yet, continuing to live and eat together,™

(1) 8, Dig., 67.—Ante, p. 187.

(2) Ante, p. 6.—Post, Append. to ch. IX, pp. 838, 339.—C.

(3) 2, Dig., 103.—3, Dig., 391, et seq.— Post, Append. to ch. IX, pp-
338, 339.—C.

(4) Menu, ch. IX.—2, Dig., 534.—3, 1d., 76.

(8) Post, Append. to ch. IX, p. 847.—R.

6) Id. p. 247.—E.

(7) Jim. Vah., ch, VI, sect. 4, § 27.
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performing also in common their solemn and accus-
tomed rites, they will appear to be still united, though,
in reality, and to legal purposes, they are no longer
50.@ This renders it, moreover, in many cases, where
contested, (asit often is,) difficult to determine, whether
the family be, or be not, a divided one. The question
may arise among themselves, one member claiming
partition, while the rest insist upon its having already
taken place, at a time past. Or it may be raised by a
creditor, baving an interest in considering it as undi-
vided, whereby he extends the fund for the payment
of his debt, the credit having perhaps been given under
this idea, though in ftruth, perhaps, a mistaken one.
The obscurity in which it is sometimes involved, pro-
ductive, as it is, not only of eventual litigation, but of
occasional fraud and injustice, may be attributed to
the law, allowing partition, without the presence of
witnesses, or intervention of any deed ; thus leaving a
transaction of such possible consequence to others, as
well as to the family, to be performed in secret, rest-
ing in the breasts, and in the consciousness alone of
the parties. Where this has been the case, and the
interest of any one is opposed to the claim, the fact
remains to be collected from circumstances ; observing,
wherever the English rules of evidence do not prevail,
the distinctions that have been noticed, as to the
order and credit of the witnesses.®

The presumption raised by the law, from the natural
(1) 8, Dig., 417, et seq.

Khodeeram Serma ». Tirlochun ; Beng. Rep., ante, 1805, p. 37.
{(2) Ante, p. 213.
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state of families, in favor of union, may be destroyed,
by evidence of separate acts, inferring a contrary one,
and amounting to proof of partition having taken
place.® Such are for this purpose religious ones, the
religious duty of co-parceners being single;® dressing
food ; transactions inconsistent with the idea of their
continuing united, as making mutual loaus, sales, pur-
chases, and other contracts ; or becoming sureties, or
witnesses for one another, on subjects of property.®
To which, as indicating the understanding of neigh-
bours, may be added, delivery to them severally of
provisions, and other dues, by the village peasants.®
Of each of these a little more at large, in their order.

Of the religious duties of the Hindu, some are in-
dispensable, others in their nature voluntary. Ofthe
latter sort are sacrifices, consecrations, the stated obla-
tions at noon or evening, with whateverelsetheremay
be of a similar kind, the performance or non-perform-
anceof whichrespectsthe individualmerely. It being,
underany circumstances, competent todischargethese
jointly or severally, it follows that the performance of
them, the one way or the other, affords no inference as
to the state to be investigated. The proofin question
results from the separate solemnization of such, the
acquittal or neglect of which is attended with conse-
quences beneficial, or otherwise, to the individual, in
his capacity of Housekeeper, (Grihasta,) or master of

(1) Post, Append. to ch. IX, pp. 887, 895.
(2) Mit. on Inh., ch. IT, sect. xii.
Nareda, 38, Dig., 407, 417.—Post, Append to ch. IX, p. 391.—C.
and E.; and 393, 397.
(8) 3, Dig., 421.—Vrihaspati, Id., 427.—Yajnyawaleya, 1, Dig,, 228.
(4) 3, Dig., 429.—Infra, p. 220.
1, Bombay Rep., p. 211. 28
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a family, the third and most important order among
the Hindus. Of this kind are among others, the five
great sacraments, in favor of ‘“the divine sages, the
““ manes, thegods, thespirits, and guests,” enumerated,
described, and enforced by Menu ; it being of such, of
which it is said, that of undivided brethren the reli-
gious duty is single, 7. e., performed by an act in which
all join; severing in them, and performing them sepa-
rately intheir respectivehouses afZer partition.® Still,
such separate performance is not conclusive ; it is a
circumstance merely.®

Reciprocal gifts and mutual contracts are inconsis-
tentwiththe relationof parceners; inwhich, generally
speaking, everythingisincommon. Theybecomeevi-
dence,therefore, wheretheyappear,ofpartitionhaving
taken place. So, withregard to income and expendi-
ture, with theinfinitedealings inwhich men’sinterests
areconcerned,carried on withoutconsultingeach other,
and this publicly,and without reserve; thesameinfer-
ence arises.® As to separate acquisition, it concludes
nothing, since, as has been seen,® it may take place,
consistently with co-partnership. And, with respect
to any one, or more, of the instances specified, they
are but evidence; though the concurrence of all, to
constitute proof, is not requisite.®” The one the most
to be relied upon is, the taking food, separately pre-

(1) Menu, ch. ITI, 69 to 81,—Anon. text ccelxxxviii, 8, Dig., 420.
3, Dig., 417, 418

(2) Post, Append. to ch. IX, p. 391.

(3) 83, Dig., 418.

(4) Nareda, 3, Dig., 417.—Id., 419.

(8) Jim. Vah,, ch, X1V, 10.
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pared. Yet, as it may be matter of convenience,
among parceners having large families, to have sepa-
rate cookery, dressing their victuals apart, this also is
but a circumstance, which may be explained ; or its
effect, in point of evidence, may be removed,by show-
ing not separate, but joint preparation of grain, for
oblations to deities, and the entertainment of guests,
as well as for other purposes which, among united
co-heirs, are essentially common. But, in general, a
distinet preparation of food, after an agreement to
separate, proves partition, and the previousagreement
may in some cases be inferred from that sole evidence;
but more satisfactorily in proportion as a greater
number of the indicated circumstances concur.®

Nor can brothers undivided, or other parceners, be-
come sureties, or give evidence for each other,® any
more than make mutual loans.® The connexion, so
subsisting, forbids everything of the kind. With re-
gard to theirbeing witnesses for, or against each other,
the restriction does not apply to cases of slander, vio-
lence, or the like ; but only to matters affecting the
joint interest, and so raising a direct objection to their
competency. Testimony therefore between them, ad-
mittedin such a case,implies partition.® Jagannatha,
in the close of his chapter on the subject, admitting
that liberties may be taken with the patrimony, in-
consistent with the relation under which it is held, so

(1) 38, Dig., 421, 428. (2) 3, Dig., 421, et seq.

{(a) Incases where the Englishlaw of Evidence prevails, incompetency arising
Tom pecuniary interest no longer exists (Act II of 1855, Sect. 17) and therefore
jhe presumption of partition alluded to in the text cannot be drawn from the
imple circumstance of one brother having been admitted a witness in a suit
JMfecting another or the family interests generally.] .

[(b) Self-acquired funds may be advanced for improvement of ancestral pro-
ierty subject to re-payment.—I, Mad, High Court Rep., 309.]
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as to render equivocal, as proof of partition, many of
the acts that have been alluded to, sums up the whole
inthefollowingwords:—¢“In a doubt(says he) respect-
¢ ing a prior distribution, among those who severally
¢ transactcommercial affairs, and the like, but without
¢ having separated their preparation of food by a pre-
“ yious agreement, what (he asks) is the rule of deci-
¢ siom, if the dispute concern that property, to which
“ the transactions relate? Deduce the principle of
¢“ decision (he answers) from reciprocal gift and re-
¢ ceipt: for, in that case, donation, which is an act
¢ done for a spiritual end, has been made in contem-
¢ plation of abundant fruit from liberality to a kins-
““man. Again, the people know whether these co-
““heirs have separated their preparation of food by
¢¢ previous agreement or not. Again,dothe peasants
¢t deliver to them, severally, the provisions, and other
¢¢ dues from their village ? Hence also a principle of
¢ decision may be deduced. In like manner, the
¢ question may be determined by their annual obse-
¢¢ quies for a deceased ancestor, and by their worship
¢ of Lachsmi, or other deities, and the like.” On
this topic Jimuta Vahana adds,® ¢ this, and similar
¢ acts, can only be done severally by divided co-heirs;
¢ any one of them must therefore be considered as a
¢« presumptive proof of partition, on failure of written,
‘“and oral evidence.”®

5. Itremainsto considersomematters subsequent, sup-
posing a partitiontohavetaken place. Ingeneral, once

(1) Jim. Vah,, ch. XIV, 9,
(2) 3, Dig., 428,
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made, it cannot be opened.® Yet, if effects that were
not forthcoming at thetime, be afterwardsrecovered,in
a way to warrant a claim fo participation ; and much
more if concealment had taken place, a discovery leads
to a second division.®” In the latter case, the tender-
ness of the law, as to the means of ascertaining the
fact, is remarkable, as if anything like an exertion of
authority for the purpose were, if possible,to be avoid-
ed ; by which, however, is to be understood only, that
persuasion is to be used in thefirst instance, rather
than coercion ;® it being admitted that, the former
failing, more effectual ones may be resorted to, such as
ordeal ;¥ amode of course not to be adopted in our
Courts, in which trials and processes of all sorts are to
be according to the provisions of their respective char-
ters, or commissions. All authorities at the same time
agree, that, to justify an ultimate proceeding of the
kind, in order to force a discovery from an unwilling
concealer, there should be a preceding enquiry, found-
ed, not upon the light suspicion of any individual, but
upon circumstances, the lawforbidding hasty recourse
to ordeal.® This delicacy, suitable to the intimate re-
lation of the parties, is by some referred to the consid-
eration, that concealment is simply a moral offence,®
as opposed to ¢heft, whichis defined to be the taking
of another’s goods, where there exists in the taker

(1) Vrihaspati, 8, Dig., 399.—Id., 400.

(2) Catyayana,4.—3,Dig.,398.-~1d.,441,—Jim. Vah.,ch. XIIT,§7.
(3) Jim. Vah,, ch. XIII, § 7.

(4) Catyayana, 3, Dig., 395.—Id., 402.

(5) 3, Dig., 397.—Seecalso 2, 1d., 9,—Culluca Bhatta, 1.—1d., 440,
(6) 3,Dig., 391,
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no common property.® On discovery, distribution
takes place, subject to the question, whether the con-
cealer, who would have fraudulently appropriated
what he kept back, is to receive, with the rest, an
equal share. That he should, may be cited a number
of authorities, including that of Jimuta Vahana :® to
these may be opposed the reasoning of the Mitac-
shara,® with the analogy of the text of Menu,® which,
in the case of an elder brother defrauding his younger
ones, visits him at once with punishment and pri-
vation. Nor, upon the principle of its being still
undivided, is he, by whom it has been attempted to
embezzle, answerable for what he may have wused,
provided his consumption have not been more than
would have subjected him to account, in the ordinary
course of the employment by one co-parcener, of pro-
perty belonging in common to himself and the rest.®
But, independent of concealment—

‘Wherever, from any cause not understood at the
time, the division proves to have been unequal, or in
any respect defective, it may be set to rights, notwith-
standing the maxim that, ¢¢ once <s partitton of in-
heritance made ;79 —a position, that supposes it to
have been fair, and made according to law.™

(1) Jim. Vah., ch. XIII, § 8, 9, 15, and note.
3, Dig., 397. Commentary on Yajnyawaleya.—Id., 401,
(2) Jim. Vah., ch. XIII, § 2.—3, Dig., 396, 397, 398.
Daya Crama Sangraha, ch. VIII, 2,
(8) Mit. on Inh., ch. I, sect. ix, § 4, 5, 12.
{4) Menu, ch. IX, 213.
(5) 3, Dig., 402.
(6) Menu, ch. IX, 47.—3, Dig., 214.
(7) Menn, ch. IX, 218.—Jim. Vah., ch. XIII, § 4, 5.
Catyayana, 3, Dig., 398.—1Id., 397, 399, 400, 401.
Daya Crama Sangraha, ch. V, 22, 23, and VIII, 4.
Ante, p. 184, (2).
[(2) Where an unequal disposition was unchallenged for 19 years, acquies-

cence was presumed.—ZL, M, Pitckama v. L. M, Gooruppa.—Madras Sud-
der Court Dec., 1859, p. 84.]
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Distinet both from fraud and mistake, is the case,
where, the partition not having been completed when
it was begun, a residue remains undivided ; upon which
the rule’is, that while it continues in the possession of
any of the co-heirs, the title to their shares, of such as
remain at home, is preserved to them to the fourth ge-
rieration ; and, where the ancestors of any one have
been so long absent abroad, it is good as far as the
seventh.® But, whether, in other respects, an undi-
vided residue shall be subject to rules of succession
relative to separated, or unseparated brothers, a differ-
ence of opinion exists.® In the meantime, pending
its suspension, contrary to the course while the family
continues generally undivided, the acquisition of a
separated parcener, by means of such residue, is ex-
clusively his ; subject to an equitable allowance by him
for the use he may have made of it ; analogous to the
case, as among partners in trade, to whom in general
the law of co-heirs bears no affinity.®

Not only may an original partition be reformed, by
means of a supplemental one, but there may be an en-
tirely new one, upon a re-union of any of the separated
parceners, competent to the purpose;® and this, as well
after partition by a father, as among co-heirs.® The

(1) Jim. Vah., ch. VIIIL
Devala, 3, Dig., 10.—Vrihaspatt, Id., 443.
Ante, pp. 178, 196.
(2) Post, Append. to ch. IX, p. 388.
Mit. on Inh., ch. I, sect. vi, 2 and 16.
(3) 8, Dig., 401.
(4) Mit. on Inh., ch. IT, ix, 8,
Vrihaspati, 3, Dig., 512.~1d., 553.
Daya Crama Sangraba, ch, V, 3, et seq.
() Jim, Vah., ch. XII, 8.
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deduction to which, by the old law, an elder brother
was entitled to an original partition, merged on a
re-union, reviving to him upon re-partition, being a
privilege he could enjoy but once.™) A re-united par-
cener dying while the re-union continues, leaving no
issue, but a widow, according to the Mitacshara,® she
is entitled to maintenance only, the deceased’s share
vesting by survivorship in his co-parceners; it being
affirmed by Vachespati Misra, ® that all texts suggest-
ing her succession, in preference to them, relate to the
estate of a husband who has made a partition with his
brothers; while Jagannatha, reviewing the various
opinions that exist upon the point,™ contends that
there is no difference in this respect, whether divided,
or undivided : so that the schools differing, it may be
liable to be differently determined, according as the
one or the other prevails, in the Bengal Provinces, or
in those depending on the Government of Madras.
Other claims being disposed of, if the surviving re-
united parceners be partly of the whole, and partly of
the half blood, those of the whole take in exclusion of
thoseof the half:® while, consisting of half blood only,
anydis-united co-heirsofthewholedivide withthem,—
union in blood being, for this purpose, equivalent to
re-unioninco-parcenery.® Andtheparticipationofthe

{1) Menu, ch. IX, 210.—Jim. Vah., ch. XII, 1.
Note on 3, Dig., 550.— Vrihaspati, Id., 476, 552.

(2) Mit. on Inh., ch. II, ix, 4.—See also Yajnyawalcya, 8, Dig.,
450, 467, Vasishta, Id., 477. —Vachespati Misra, Id.

(8) Vachespati Misra, 8, Dig., 477.

(4) 8,Dig., 478.—See also Menu, ch. IX, 212.— Vriddha Menu, 3, Dig.,
478, Vrihaspati, 3, Dig., 476, 438,—Culluca Bhatta, Id., 477.

(5) Mit. on Inh., ch, IT, sect. ix, 6.

(6) Dlit, on Inh., ch. I, sect. ix, 9,
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half blood at all in this case regards the real estate
only ; for, as to moveable eiffects, they at all events
descend exclusively to the whole blood, re-united or
not.”’. The share of one who has entered into the
fourth order, or become otherwise disqualified, on re-
partition, vests in his representatives ;® and, in gene-
ral, the rules prescribed for an original partition are
applicable to the one in question.®

Partition of estates by the Athenian law has met
with its advocate in the eminent translator of the
speeches of Iseeus ;® and the last public act of the cele-
brated Mirabeau was the preparation of an argument,
(of which death prevented the delivery by him in the
National Assembly,)against the testamentary power,
as a source of inequality and injustice in the trans-
mission of property. The system of perpetual par-
tition may be proper for democratic governments, like
Athens of old, and modern America. It exists par-
tially in England under the denomination of gavelkind,
a remnant of the old Saxon law ; but has long been
wearing out, not being adapted to a constitution like
ours, in which unequal fortunes, and hereditary wealth,
are indispensable to the maintenance of that aris-
tocracy, or intermediate class, between the prince
and the rest of the people, which forms one of the
essential orders of the State. For the same reason, it
is unsuitable to France, as settled under its late, and
present Charter. It may be consistent for despotic

(1) Jim. Vah,, note to ch. XI, sect. v, 36.

(2) Mit. on Inh, ch. II, sect. ix, 18,—8, Dig., 476.

(8) Jim. Vah., ch. XII, 5.—8, Dig., 549, et seq.

(4) Commentary on Iseus, by Sir William Jones, p. 168.
29



226 ON PARTITION. [Chap. 9.

countries, such as India ; by preventing that accumu-
lation, which has a tendency to produce checks on the
supreme pOwer. Accordingly, the great Zemindaries
of Bengal having been, by the custom of the country,
or usage of particular families, descendible to the
eldest, or other appointed son, in exclusion of the rest,
it became the policy of Lord Cornwallis, when Gro-
vernor-General, to adopt means for breaking them
gradually down, by subjecting them, as deaths hap-
pened, to the law of partition.® Tt has been sup-
posed indeed that, till our possession of them, all pro-
perty was, in those provinces, among Hindus, so
descendible, 7. e., to the eldest son exclusively. Had
it been so, the conclusion would be, that it had been
rendered so by their Mahomedan conquerors, innovat-
ing upon their ancient institutions. Whatever opi-
nion may be entertained of its policy, the course of
inheritance, as it at present obtains, with this class
of natives, throughout India, is consonant to their
original law,® though, how far to the advancement of
the species in arts, and civilization, may be doubtful.

(1) Eleventh Bengal Regulation, 1793.—Ante, pp. 188, 198.
Post, Append. to ch. IX, p. 330,
(2) Menu, ch, VII, 203,
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CHAPTER X.

ON WIDOWEHOOD,
It has been seen, in a former chapter,® that the wife
surviving her husband, succeeds as heir to him, in de-
fault of male issue.® It remains to be shown in the
present, how the widow’s property descends, whether
inherited from her husband, or otherwise derived,
premising some account of the state of widowhood
among the Hindus ;—a condition too peculiar, not to
justify a distinct and separate consideration. The
entire subject will be comprehended generally under
the two following heads: viz. I, What regards her
person ; 1I, What regards her property.

I. In considering the law as it regards her per-
son, three things in particular offer themselves to our
attention; 1, Her obligation to burn ; 2, The restric-
tion she is under with respect to a second marriage ; 3,
Her dependance, in other respects.

1. The first thing that occurs, in contemplating the
state of widowhood among the people in question, is,
its horrid termination, almost the moment it com-
mences,—in instances, in which religious enthusiasm
has been made to operate, on the hopes and fears of the

(1) Ch. VL.
[(a) Supposing, of course, the family to be a divided one. If undivided, she
is entitled to maintenance only.]
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deluded victims ;—to durzwith her deceased husband,®
being inculecated upon the Hindu widow, not out of re-
spect to his memory merely, but as the means of his re-
demption, from the unhappy state into which he is
believed to have passed ;* and, as ensuring, in conse-
quence, to herself, (not everlasting indeed, but) long-
continued felicity. Ascending his pile, and casting her-
self with him into the same flame, she i3 said ‘“ to draw
““her lord fromaregion of torment, as a serpent-catcher
*“ draws a snake from his hole.” Her virtue explates
whatever crimes /¢ had committed, even to the “ slay-
“ing a Brahmin, returning evil for good, or killing
“ hig friend.” And, for this proof of it, a kind of
Mahomedan paradise is promised her. They mount
together to the higher regions ; and there, with the best
of husbands, lauded by chou's of Apsaras she sports
with him as long as fourteen Iadras reign ;—or, ac-
cording to another medium of computation, for so
many years as there are hairs on the human body.®

Absurd as all this is, it is disgusting to have to enu-
merate the precautions existing, in order to guard the

(1) Angiras, 2, Dig., 451.—Vyasa, Id., 454.
Asnatm Res., vol. iv, p. 209, 8vo. edﬁ: —Ante, ch. IIT, p. 61.
€2) Angiras, 2, Dig., 45 1.
Nec minus nuxores fami celebrantur Eose.
Non illes lacrymis, —non foemineo ululatu
Fata viram plorant ; verum (miserabile dictu)
Conscenduntque rogum, flammique vorantur eidem !
Nimirum credunt veteruir sic posse maritGm
Ire ipsas comites, teedamque novare sub umbris.
De Axmm. IMMORTAL, i, 177.
Conjugis, Evadne, miseros elata per ignes,
Occidit ;—Argive fama pudicitie.
Prorzenr. 1, i, EL 15.
See also Euripid. Suppl. Act. v;—and an affecting instancein vol.
i, p. 190, of Sir John Malcolm’s Memoir of Central India ; to-’
gether with Id., vol. ii, p. 296, note.

[() The practice of suttee, or burning or burying alive of widows with
their deceased husbands, is, by Reg. I of 1830, Madras Code, declared
illegal, and punishable by the Criminal Courts.]
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exercise of so scandalous a superstition ;—regulation,
in such cases, having, in some degree, the effect of
sanction, as is the case with respect to gaming and
other pernicious vices, in countries in which they are
made subservient to revenue. And yet, while it is
allowed to continue, it would, without some interfer-
ence of the kind, be pregnant with tenfold murders,
of the most horrid description. Hence, the burning,
to be what iscalled legal, with a viewto itsprevention,
when it may be confessedly inadmissible, or under cir-
cumstances rendering it so, must bewith the privity of
the ruling power. And as, in every instance in which
it can be endured, the sacrifice, on the part of the vie-
tim, must be voluntary, it follows that it can be
performed only by an adult, in possession of her facul-
ties,and free;—not stupified for the purpose by drugs,
nor influenced by designing Brahmins, or interested
relatives; still lessimpelled by violence.®) Of thelatter,
occurrences are but too frequent, where, from her in-
ability to sustain the fiery trial, the unhappy devotee,
relenting,is prevented fromescaping, by the agency of
persons prepared,—connexions for the most part ;—
who, to obviate the disgrace of failure, to say nothing
oflessjustifiablemotives,willsometimeswith bamboos,
push bher into the hottest part of the fire ; keeping her
there by force, till life is extinet ;—a conduct amen-
able to prosecution, but of which no instance appears,
otherwise than as for a misdemeanor; though it goes
nigh to realize the martyrdom of St. Lawrence. In
order that nothing of the kind may happen, the local

(1) 2, Bombay Rep.. p. 95.
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authorities having had timely notice of what is about
to take place, it is customary for the police officers to
attend, and see that what may be in itself lawful, be
legally performed ;—omnia rita esse acta ;—to apply
a grave and salutary maxim, to a fiend-like proceed-
ing! Pursuing the same system of restriction, in a
casewhere thething is intolerable,and ought not to be
permitted, to no woman is it permitted to burn, being
pregnant at the time;®—a condition, in a female,
that has the effect with us, of suspending execution in
a capital case ;—nor, if she have children, or a child,
not exceeding three years of age, unless some one will
undertake to provide for it, or them, a suitable mainte-
nance. This must be by engagement in writing, on
the part of the nearest relation of the deceased. In the
threeinferior castes, the practice existsof cremation at
a time subsequent, more or less, to that of the burning
of the body of the husband, where he has died at a dis-
tance fromthe wife. 1tiscalled Anoomurun,incontra-
distinction to Suliumurun, importing to burn with it.
But, to render Anoomurun legal, there should have
existedsome sufficient reason, why simultaneous burn-
ing-could not take place ; and the burning subsequent
must follow, if at all, immediately upon the first
notice of the death ; the widow also being at the time
in possession of something belonging to the deceased,
to beburned with her, as of histurban, orsandal, which
are the most usual symbols: though, according to cir-
cumstances, it may be his stick, his dagger, or his
helmet : and, in an instance that occurred a few years

(1) Bombay Rep., p. 95.
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ago, among the Mahrattas, some of the bones of the
deceased were sent to his widow for the purpose. But,
to a Brahmin widow, Anoomurun is altogether incom-
petent; she can burn only on the same pile with her
husband; so that,in the instance just alluded to, which
was that of a Brahmin, the act was considered as hav-
ing been illegal, unless to be justified by local custom,
in opposition to the Shaster ; and this notwithstanding
that a part of the body of the deceased had entered
into the ceremony.® By the Hindu law, as well as
by ours,suicide is a crime ; but thecontrary is declared
in this instance,—the motive sanctifying the act.®

Thus reprobated, that the practice has in it more of
malus usus, than of law, may be inferred from the
silence of Menu, and other high authorities ; who, as
the condition on which the widow may aspire to
Heaven, have simply required that she should, on the
decease of her husband, live a life of seclusion, priva-
tion, and decency.® Recommended only by the Shas-
ter, (whence any attempt to suppress it has been dis-
couraged)® it is confined pretty much to the lower
class ;—a proof, that it has no deeper root in the
religion, than it has in the law of the country ; from
all which the conclusion would be, that it is a subject
fitter for abolition, than for regulation.

2. To this tyrannicinstance of martial selfishness
must be added the prohibition to women of second mar-

(I) Brahma Purana, 2, Dig., 455.—V. N. Purana, 2, Dig., 456.
Vyasa, 1d., 458.—Asiat. Res., vol. iv, p. 12.

(2) BrahmaPurana,2,Dig., 455. See Post, Append. toch, vii,p. #59.

(8) Post, p. 233.

(4) See Col. Wilk’s Sketches, vol. i, p. 499.



232 ON WIDOWHOOD. [Chap. 10.

riages ;® and that this should apply, as it does, even to
virgin widows,® is an abomination, surpassed only, if
at all, by the practice that has just been denounced.
The husband having kindled sacred fives, (into which
e is not expected to enter, ) and having performed fune-
ral rites to his wife, whom he has survived, ‘‘ may again
“marry, and again light the nuptial flame.”® Nay,
50 incumbent upon him is it to do so, with a view to
his resuming the order of a Housekeeper,® (Grikasta,)
that he is not to delay it a single instant.® But a
widow who, though childless, slights her deceased
husband by marrying again, not only brings disgrace
on herself here below, but, according to the belief in-
culcated, is to be excluded from participating with
him in another world ;® a second husband being de-
clared to be a thing not allowed to a virtuous woman,
in any part of the Hindu Code;® by which, when
her lord is deceased, she is directed ‘“not even to
¢ pronounce the name of another man.”®  That the
prohibition is as old at least as Menu, appears from
the references to his Institutes; though, from its
being included in the enumeration of things for-
bidden to be done in the present age,® a time is
implied when it did not exist. That second mar-
riages, by women, are practised in some of the

(1) General note at the end of translation of Menu, p. 364.
Asiat. Res., vol. vii, p. 810,
(2) Menu, ch. V, 168.
(3) Ante, p. 23.
(4) 3, Dig., 106.
(5) Menu, ch. V, 161.
(6) Menu, ch. V, 162,.—IX, 65.—See also Id., 175, 176.
Post, Append. ch, X, p. 400.
(7) Menu, ch. V, 157,
(8) General note, at the end of translation of Menu, p. 384.
[(a) Thisrestriction also has been abolished. See note at the end of this chap-
ter, where the rights and privileges of a widow who has re-married are noticed.
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lower castes™ is, according to Hindu prejudices, no
argument in their favor ; these castes being, in many
instances,not within the contemplation of the law. In
the territories lately conquered from the Peishwa, a
tax was found established on the marriage of widows,
but the description given by the report,® in which
theyare noticed,rather confirmsthe restriction; at the
same time that the practice implied gives color to an
account, of its having been determined, some years
ago, by an assembly of Brahmins at Poona, in the case
of a young woman, (of family,) who had lost her hus-
band, before she had been admitted to his bed, that
she need not durn, but might re-marry.® Here might
be discussed the course that once subsisted, permitting
the widow of a childless husband, or the wife of an im-
potent one, to raise up issue to him, by the interven-
tion of his brother, or other kinsman, or even of a
stranger authorized for the purpose. The husband
gave the authority ; and, he being dead, the act was
legal, if sanctioned by his friends, or other guardians
of the widow.® But it belongs also to the subject of
adoption ; in the Appendix to the chapter upon which
it will be found noticed, at sufficient length, con-
sidering that it is obsolete, and that, even while it
prevailed, it was reprobated, and confined accord-
ingly to the servile class.”®

(1) 3, Dig., 149. —Post, Append. to ch. x, pp. 899, 400.—C.
(2) The Honorable Mountstuart Elphinstone’s Report, pp. 37, 38, and
Append. to same, p. 7.
(3) Asiat. Journ. for July 1822, p. 8.
(4) Vrihaspati, 2, Dig., 475.—1, Id., 825.
General note to translation of Menu, v, 3.
(5) Post, Append. to ch, iv, p. 201.
30
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3. NotonlyisaHindu widow restricted from mar-

rying again, but continence is exacted of her, at the
peril of forfeitingher exclusive property,as well as her
right to maintenance ; as, in the event of her hus-
band dying, under circumstances to entitle her to suc-
ceed as heir,a wantof it, whilehe lived, barsher claim;
as a failure in it subsequent, unexpiated, deprives her
of the inheritance, after it have vested,”” According-
ly, it is required of her to reside, after his death, with
the son, or sons of her husband, if he have left any;
—and, if not, with his other relations,® among whom
guardians are to be selected for her,® the right of ap-
pointment resting ultimately, as in the case of minors,
with the king ;®—the policy of the Hindu law, with
regard to the sex, being, that it is never, at any period
of their lives, or under any circumstances, to be inde-
pendent.® “Day and night (says Menu,) must
“women be held by their protectors in a state of
¢“ dependence. Their fathers protect them in child-
“hood ; their husbands protect them in youth ; their
‘“ sons protect them in age. A woman is never fit
“for independence.”™ And a preceding text, in
which the same condition is unculcated, establishes
her dependence, if she have no sons,” on the near
“kinsmen of her husband; if he left mnome, on

(1) Ante, pp. 153, 162.

(2) 3, Dig., 479.—Post, Append. to ch. vii, p. 272.

(3) Jim. Vah., ch. XTI, sect. i, 56, 57.

(4) Jim. Vah., ch. XI, sect. i, 64.

(5) Menu, ch. VIII, 28.

Post, Append. to ch. vii, p. 272.—0C. ; ch. viii, p. 309.—C.

(6) Yajnyawalcya, 2, Dig,, 381.—Anon, Id.—Nareda, 2, Dig., 384-
(7) Menu, ch, IX, 2, 3.
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‘¢ those of her father; and, having no paternal kins-
‘““men,onthesovereign;”’ concluding, asalreadystated,
that ¢ a woman must never seek independance ;” and
carrying the principle the length of declaring, that
“ by a girl, or by a young woman, or by a woman
“ advanced in years, nothing must be done, even in
“her own dwelling place, according to her mere plea-
¢ sure.”® Failing relations of her husband, she is to
reside with her own, enjoying their protection, and
being subject to their control. JZf she do not like to
burn, the alternative for her is a life of austerity and
privation ;@ for the securing of which it is, that her
liberty, in disposing of herself, after the death of her
husband, is thus restricted ; the same reserve, for the
same purposes, being also enjoined to her, in case of
supersession,® or of her husband happening to be ab-
sent.® To the virfuous widow, persevering in the sys-
tem of self-denial prescribed for her, not only are
honor, and protection,and maintenance pledged dux-
ing life, but the prospectalsoof heavenis expressly held
out to her, though childless ; it being expected she
shouldlive in the practice of austerities, with suppress-
ed passions: foregoing everything like show in dress,
and luxury in food ; using such property as she has for
necessaries, including religious purposes ; but not in
lavish expenditure, or indiscriminate alienation, as
humour or fancy may prompt. That she should be

(1) Menu, ch. V, 147, 148.

(2) Menu, ch. V, 150 to 161.—Vishnu, 2, Dig., 459.,

(3) Ante, p. 40.—Post, Append. to ch. x, p. 401.—C.

(4) Sanchaand Lichita, 2, Dig., 448.—Yajnyawaleya, 2, Dig.,450.
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under some control, seems so far consistent since, as
her husband’s relations are bound to provide for her
in case of need, they have a claim to the means of
preventing her, by her improvidence, from falling
into distress, and so requiring their assistance. To this
extent, therefore, their interference, not degenerating
into treatment unnecessarily harsh, much less insuffer-
ably cruel, might be deemed to be within the scope
of that domestic authority, the exercise of which, as
legitimate, has been preserved to the Natives by the
legislature, in those acts, upon which the charters,
establishing the King’s Courts at the several Presi-
dencies, are founded.®

II. Asto her property.—Her right of inheriting to
her husband, and that not attaching, her claim to be
maintained by his representatives having been discuss-
ed in former chapters,® it remains to treat of her
power over what she has, and to show how it vests at
her death ; distinguishing between what she possesses
in right of her husband, and her Stridiana ; which, as
has been seen,® is more emphatically her own. With
respect not only to what she may have inherited
from her husband, but to its accumulated savings
also, her duty is to regard herself as little more than
tenant for life, and trustee for the next heirs, of
property so possessed ; being (as already intimated)
restricted from aliening it, by her sole independ-
ant act, unless for necessary subsistence, or purposes

(1) Shevochund Rai ». LubungDasec; Beng, Rep, ante,1805,p.24.
21, Geo. 3, ch. LXX, § 18.--37, Geo. 3, ch. CXLII, § 40.

(2) Ch. VI, p. 123.—ch. VIII, p. 161,
(3) .Ante, p. 14.
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beneficial to the deceased.®” If in anything shemay
take liberties with it, it is in making pious and chari-
table gifts, with presents toher husband’srelations and
dependents, but not to her own, without their assent ;
theconcurrence of herlegal guardians and advisers, as
well as of her husband’s heirs, being generally neces-
sary to any alienation by her of such property ;*—by
heirsbeing meant, not the immediate ones merely, but
the whole, living at the time ;—their assent to be ma-
nifested by their attesting the conveyance,or by other
expression of it in writing. Therestriction, however,
in theextent stated, seems to concern lands only ; with
thisdifference betweenthe Bengaland Benaresschools,
that the former confines it to such as has been derived
from her husband;—the latter, prevailing to the
southward, to land held by her, under whatever title;
the law also requiring a deed, and seisin, to perfect
the transfer.® Whereas, with regard to moveables,
(slaves excepted, that are considered as land) she

(1) Shevochund Raiv. Lubung Dasee ; Beng. Rep., 1805, p. 24.
1d., 1812, p. 844.
Jim. Vah., ch. XTI, sect, i, 56, 57.
Daya Crama Sangraha, ch. I, sect. ii, 8, 5.
Ante, p. 15.—Post. Append. to ch. vi, p. 251.
Id., to ch. x, p. 408, 409.
See also, I, Bombay Rep., pp. 412, 415, 423.

(2) Jim. Vah., ch. XI, sect. i, 56, 63, 64.
3, Dig., 463 to 473.—Id., 576, 626, et seq.
Shevochund Rai v. Lubung Dasee ; Beng. Rep., ante, 1805, p. 24.
Beemloh Dibeh v, Goculnoth ; Id., p, 32. ’
Mahooda, &c. . Kuliani; Id., p. 67.
Gungoram Radaree v. Kashlakant R. ; Id., ante, 1813, p. 268.
Gopulchund Chuckavourte v. M. Rojunee ; Id., 1816, p. 500.
Post, Append. to ch. x, pp. 407, 408, 409.

(8) Jim. Vah., ch. IV, sect. 23, note.
Nareda, 3, Dig., 575.—Catyayana, Id., 576.
Sham Singh v. M. Umroatee ; Beng. Rep., ante, 1813, p. 395.
Post, Append. to ch, x, pp. 408, 409.
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has a greater latitude ; reserving always one-half for
the due performance of his funeral obsequies.® And
her Stridhana being peculiarly hers, whatever falls
under this description, would seem to be not only hers
without reserve, for present use; but to be at her in-
dependant, and uncontrollable disposal.

It has been seen, in a preceding chapter,”® how the
property of a woman descends, she dying in the life of
her husband. Of thatwhichdevolves onherfromhim,
he dying,leavingno son of any description, the landed
part, or whatever comes under that description, de-
scends on her death to /s heirs, not to %ers ; the prin-
ciple being, that it vests in those who would have
taken it upon his death, had she at the time not ex-
isted.® This,in the case supposed,is the daughter,or
daughters of her husband, if he have left any; for the
sake (as is said) of the male issue, which they have
or may have; and, on this ground, liable to be post-
poned to a sister, having a son. So say the writers
of the Hastern school.®” But, according to the
Mitacshara,® and its followers, property, which the
widow mayhave acquired by inheritance,is transmis-
sible to her own heirs, classing with this school as
part of the Stridhana ; of the descent of which some

(1) Sree Narrain R. ». Bhya Iya; Beng. Rep., 1812, p. 343.
Mohun Lal Klan ». Ranee Siroomunnece ; Id., 352.
2, Bombay Rep., p. 428.

(2) Ante, p. 39.

(3) Post, Append. to ch. x, p. 404.

(4) Jim. Vah., ch. IV, sect. i, 7.—Id., XTI, i, 57, et seq.
3, Dig., 468, 472, et seq., 576, 920.
Mt. Bijya Dibeh v. Mt. Unpoorna D. ; Beng. Rep., 1806, p. 86.
Post, Append. to ch. x, p. 402.—C.

(6) Mit. on Inh,, ch. I, sect. xi, 2, and note.
See Beng. Rep., 1812, p. 344.—Post Append. to ch. x, p. 404.
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account is next to be given, the nature of it having
been already explained, in a former chapter.®”

Of Stridhana,or woman’s “ property,” (as it is deno-
minated)its peculiarityis seen innothingmore than in
the intricacy with which succession to it is regulated ;
depending as it does, not upon rules, or texts, relative
to property left by a man,® but upon the _form of mar-
riage,® the source from which it has been derived, to
thetimewhen itwas acquired. Belonging to an unmasr-
riedfemale, withexception of anuptial present, (which,
where itexists,reverts onherdeathtothe bridegroom,)
her Stridhana goesfirst to heruterine brothers,® whom
failing, to her parents in succession, the mother taking
before the father ;® and if to a married one, whether
she die, living her husband, or a widow, the immediate
heirsto it,including personalityinherited fromherhus-
band, with land also, according to the Mitacshara, are
herlineal descendants inthe femaleline; thereason of
whichisnotverycreditableto the good senseof the law,
founded as it is, on a supposition, that poriions of the
mother abound in her female children,the notion being,
that ¢‘ a male child is procreated, if the seed predomi-
“nate,but a female,if the woman contributemostto the

(1) Ante,ch. I, p. 14,

(@) 3, Dig., 610, 603.

(3) Mit. on Inh., ch. II, sect. xi, 30.
(4) Post, Append. to ch. x, p. 411.
(8) Jim. Vah., ch. IV, sect. iii, § 7.

Gautama, 2, Dig., 614.
Baudhayana, Id., 612, 615.
(6) Mennu, ch. IX, 131, 192, 193, 195.
Mit. on. Inh,, ch. II, sect. xi, 9, 12, et seq.
38, Dig., 589, 595, 597, 600, 607.
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“ fwtus ;9 soaptwere theold Hindulawyerstomix, with
their gravest reasonings,ideas not less absurd, than, ac-
cording to our conception, indelicate. The course of
succession, in the female line, is the same with that
whichisestablished, wheredaughtersinherit,mediately
orimmediately, to their father.® After daughters, and
grand-daughters, the property inquestion goes tosons,
in a certain prescribed order;® and, in default of all
issue,thesuccession varies, according to circumstances.
The marriagehaving beenznan approved form,and the
wife dying without issue, thehusband, (surviving,) and
his kin successively, are her heirs ;—if in any of the
less approved ones, her own ;* and one course is or-
dained with reference to what was obtained by her on
her nuptials; another, as to what may have been
acquired by her during her coverture.® Beside which,
other distinctions prevail, particularly with respect
to her fee, or perquisite, described by some, as the
present made her upon soliciting her in marriage,®
by others, as the bribe to induce her to go to her hus-
band’s house, upon its final solemnization.” Advert-

(1) Menu, ch. ITI, 49.
Mit. on Inh., ch. I, sect. iii, 10.

{(2) Ante, ch. VI, p. 126.

(3) Mit. on Inh., ch. IT, sect. xi, § 9.

(4) Menu, ch. IX, 196, 127.
Jim. Vah., ch. IV, sect. ii, § 24, 25, sect.iii, § 2, et scq. and § 6,
Mit. on Inh., ch. I, sect. xi, § 10, 11.—3, Dig., 606.
Post, Append. to ch. x, pp. 411, 412,

(6) Ante, p. 38.

(6) Note to Jim. Vah., ch. IV, sect. i, § 5.

(7) Jim. Vah., ch, IV, sect. iii, § 21.
Mit. on Inh,, ch. IT, sect. xi, 5.—3, Dig., 570.—Ante, p. 17.
Daya Crama Sangraha, ch. II, sect. iii, 17, 15.
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ing to each, the law has settled the succession to the
greatest imaginable extent ; as will appear by refer-
ence to the works that treat at large on the subject,®
including the “Summary” by Sricrishna, subjoined to
the appropriate chapter in the Daya Bhaga of Jimuta
Vahana,® which summary will be found in the Appen-
dix to this work.® To what extent these distinctions
prevail in practice, can only be known by local inves-

tigation ; usage being a branch of Hindu law, which,
wherever it obtalns, supersedes its general maxims.®

Itbeingfarfromthe purposeof these pages touphold
with reference to the Hindus, any system, whether of
abuse, or of unmerited admiration, buttheir object, on
the contrary, being, to represent, with all practicable
exactness, afaithful outline of their inszitutes, within the
professed limits, as the same is to be collected from
resources within ourreach,—thedeformity oftheirlaw,
as it,in many particulars,respectsthesex, especially in
its widowedstate, has been impartially exhibited. Un-
gracious as it may appear, the question willstill occur,
as to the degree in which such a code of restraint and
privation is acted upon; kow it operates in families;
what may be the real, as well as the legal, state of

(1) Jim. Vah., ch. IV.—Alit. on Inh., ch. II, sect. xi.
3, Dig., 557.
Daya Crama Sangraha, ch. 17, sect. iii, 4, 5.
Prankishen Sing». Mt. Bagwhutee ; Beng. Rep., ante, 1805,p.3,
(2) Jim. Vah., p. 100.
(3) Post, Append. to ch, x, p. 414.
(4) Menu, ch. I, 108, 110.—Ch. VIII, 3, 41, 46.—1, Dig., 95.
M. Sutputtee ». Indranund Jha ; Beng. Rep., 1816, p. 512.
Post, Append. to ch. iv, p. 181.
1, Bombay Rep., p. 426, note.
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widowhood, among these people. To resolve this,
resort must be had to the works of such,as have had an
opportunity of looking into the interior, and detail of
Hindu life ; if any there be, whose account of so deli-
cate a subject can be reliedupon. Nor is it intended to
repressany just indignation,towhich thatdeformity is
calculated to giverise,bytherecollection,that,however
odious, its parallel is found among the most renowned
nationsof antiquity. A few words will sufficeto assimi-
late the condition of the sex among the old Romans.
Mulieresomnes,(says Cicero,) propter infirmitatem con-
s1lis, majores in tutorum potestate esse voluerunt : and
Livy,to the like effect, Nullamnee privatumquidemren
agere feminas sine auctore voluerunt; in manu esse

parentévm, fratrum, virorum.® Whence Plautus, in -
Mercator, Act. iv, Se. vi.

Ecastor, lege durd vivunt mulieres,
Multoque iniquiore, misere, quam vire !

It was the same before them with the Greek women ;
nor canthese strictures in thisrespect be better closed,
than by the following extract from a late elegant
little work, on the states of Ancient Greece, whose
institutions the Romans copied; exhibiting, with
regard to the vassalage of the sex, the substance of
many a text of Menu, and yet not a perfect picture
of it, as is existed at the time to which the account
refers; omitting, as it does, all allusion to that
extraordinary feature, already moticed, the power

(1) Ciec. pro. Muren., 11.
(2) Liv. xxxiv, 2,
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of the husband to dispose of his wife by wil/, to any
man whom he might choose for his successor.” Speak-
ing of the Athenian women, in an age too of refine-
ment, ‘“ They lived (says the learned and ingenious
¢ author) in a remote quarter of the house, and were
“ never allowed to mingle in secciety with the men.
“ They were not permitted to go abroad, without
“ being attended by a slave, who acted as a spy upon
¢ their conduct. They were given in marriage with-
“ out their consent ; and were expected to make the
“ care of their families the sole object of their atten-
“ tion. In a funeral oration composed by Plato, in
“ the person of Pericles, he makes that illustrious
“ Statesman exhort the Athenian women, to mind
“ their domestic concerns ; and assure them, that they
“ would be most faithful in the discharge of their
¢ duty, when they never attracted the notice of their
“ fellow-citizens.”® Thus verifying, perhaps, with
reference to distant ages and countries, the complaint
of Medea in Euripides.
Tvvaixes éopéy abredratov Ppurdy;

upon which it may be remarked, that whatever is sel-
fish and illiberal recoils commonly, in a variety of
laws, upon these who promote it; and that, in the
instance in question, the system adopted, discreditable
to man, in proportion as it outrages nature, probably
never realized the purpose in view.

Nore.—The marriage of widows, is stated, in the text, to be not
permitted by Hindu law except in the case of Sudras ; (@) but it is

(1) Ante, p. 4S.
(2) Hill’s Bssays on the Insiitutions, &ec., of the Statesof Ancient Greece,

p. 2066.
{(a) Ante, pp. 231, 233.]
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believed by many Hindus, that this imputed legal incapacity,
although inaccordance with established custom, is at variance with
a true interpretation of the precepts of their religion ; and the
PBritish legislature have, in accordance with this view, declared that
no marriage shall be invalid by reason of the woman having been
previously married or betrothed to another person who was dead
at the time of such marriage, any custom or any interpretation of
the Hindu law to the countrary notwithstanding.® They have
moreover secured to her all her former property, rights and pri-
vileges,® except such rights and interests that she may have in
her deceased husband’s property by way of maintenance or by in-
heritance to her husband or to his lineal successor, or by virtue
of any will or testamentary disposition conferring upon her, with-
out express permission to re-marry, only a limited interest in such
property with no power of alienating the same.

If the widow be a minor whose marriage has not been consum-
mated, she cannot remarry without the consent of her father, or if
she have no father, of her paternal grandfather, or failing such
grandfather, of her mother, or failing mother of her elder brother,
or failing, also brothers, of her next male relative. If the widow
be of full age or one whose marriage has been consummated, her
own consent is a sufficient consent to comstitute her marriage law-
ful and valid.© Whatever words spoken, ceremonies performecd
or engagements made on the marriage of a Hindu female who has
not been previously marrvied are sufficient to constitute a valid
marriage, have the same effect if spoken, performed or made on
the marriage of a Hindu widow ; and no marriage is declarable
invalid on the ground that such words, ceremonies or engagements
are inapplicable to the case of a widow.®

In the province of Malabar, there is generally nothing analogous
to the state of widowhood as elsewhere existing.‘® There, among the
great body of inhabitants, inheritance vests, as already observed, in
the female line, and marriage is limited to the elder brother. Junior
brothers consort with females of lower classes, who, on attaining
maturity, are allowed to live in a state of concubinage, with whom and
with as many as they please, provided the connexion be with mem-
bers of their own or some higher caste.™ Whether, however, they
be in alliance with males or not, they reside in their own families.®

(b) Act XV of 1856, sect. i. Act XV of 18506, sect. vi.

c¢) 1Id., sect. v. %) Str. Man of Hd. law, p. 400.
d) 1Id., sect. ii, ) Id., 383.

e) Id., sect. vii. 1 (1) Str, Man of Hd. law, p., 400,



CHAPTER X .

-~

ON THE TESTAMENTARY POWER.(2)
It having been long since observed by Sir William
Jones, and being a thing agreed, that the Hindu law
knows no such instrument as a will,® nor any power
in the owner of property so to dispose of it, an apology
may be expected for a chapter on the subject. The
truth is, that, by the law in question (as under other
ancient codes including our own),® if not previously
distributed in his lifetime, property has been left to
descend, on the death of its owner, to his heirs. He
has not been allowed to designate w/ko should enjoy it
after him, the law having not only established a
course of inheritance, intended o be indefeasible,
and which in general is so, but having also made an
equitable provision for female issue, and a variety of
collateral dependents, where they exist ; guarding, at
the same time, what it has so ordained, with the
most anxious care, by suitable restraints upon alien-
ation. The line of heirs extends, (as has been seen)
beyond the relations of the deceased, to connexions
and claimantsno way allied by blood ;—all of whom
failing, the doctrine of escheats here, as in other coun-
(1) Note to 2, Dig., 516.

(2) Heredes, Successoresque sui cuique, Iiberi ; et nullum testa-
mentum.—Tacit. de Germ., § 20.

[(a) See mnoté at the end of this chapter in regard to the Decisions of Courts
and Legislative enactments, &c., on this subject. ]
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<

tries, steps in, vesting inthe Sovereignanultimate right
of succession, where no other prescribed one can be
shown.® This being so, whether the son have, by
nature, a claim to succeed to his father’s property, it
becomes immaterial to enquire ; sufficient be it, that he
has it by law. And, if so, it isidle to be considering
whether the unqualified concession may not make heirs
disobedient, and headstrong, such arguments cutting
both ways ;—since a contrary doctrine has a like tend-
ency to render parents capricious and arbitrary, to
which the Hindu law has shown itself awake, by pro-
testing against the effect of such a partition, by a parent
in his lifetime ;' while it has shown its consistency,
by proscribing, as incapable of a share, an “ enemy to
¢ his father.”™® Any apology then for what follows,
if required, must be sought for, in the practice that has
obtained, among the Hindus at our Presidencies, of
indulging in the liberty of wills ; for which their lan-
guage has not even a name.®® That we possess it, can
be no plea for our sanctioning it in them ; the less,
that, in the extent in which it is allowed to us, it has
been disapproved by the author of the Commentaries ;
who, recognizing the claim of children on the property
of their parent, observes, that it had not been amiss,
¢ if he had been bound to leave them at the least, a
¢“ necessary subsistence.”® Suchbeing the indisputable

(1) Ante, ch. VI, p. 188.

(2) Ante, ¢h IX, pp. 184, 186.

(3) Mit. on Inh., ch. II, sect. x, 3.—Vid. tam. ante, p. 187.

(4) Post, Append. to ch xi, pp. 417, 419, 421, 428, 450.

(5) Blackst. Comm., vol. i, p.450.—See also vol. ii, p. 873, 12th edit.
8vo.

[(a) The Tamil word for will is L7 6r &7 60T b, — Winslow.]
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Hindulaw,as inforce tothe Southward, and the Courts
at our Presidencies having been,in all time,in matters
of inheritance, sworntoadministerjusticetothe Native
according to /s ¢wn, in contradistinction to ours, it
may be difficult, at this day, to account satisfactorily,
and withcredit to thefirst innovators, for the principle
upon which, within thoselimits,so great, and,itmaybe
added, so pernicious an anomaly, as a Hindu wll, was
originally sustained. With respect to Madras, begin-
ning, as it did, in the Mayor’s Court, but too much
reason exists, for apprehending, that it originated in
motives not of the most honorable nature; being a
device by means of which Na#wve property, to a great
amount, became subject at the time, and long after, to
Europeanmanagement. Sounseemlyaperiod,indeed,
has passed away : having been succeeded by a purity,
not only in the exercise of government, but in the ad-
ministration of justice, also,upon which it is consoling
to reflect. The practice,however,subsists; and being,
withreferencetotheindividualsconcerned, essentially
vicious,itremainsopento examination; and one thing
seems plain, that, in affirming it, Courts must have a
resting place somewhere. Neither in the English, nor
in the Hindu law, can they find any. The latter, as
in force to the Southward, repudiates every idea of the
kind, in the form and extent to which it has been at-
tempted tocarry it ; and,for the English, it is excluded
by our Charters, wherever ¢he inkeritance of the Native
is concerned. Can then the right of a Hindu, to dis-
pose of his property by will at Madras, be referred to
custom ? Custom is a branch of Hindu, as it is of our
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ownlaw. ¢Immemorial custom (says Menu) is tran-
¢¢ scendant.”’® But how does he define it ?—pretty
much as my Lord Coke would define it by ¢ good
‘“ usages,long established.”® Andwhatare good usages
forthispurpose P—“practicesnotinconsistent withthe
““legal customs of the country.”® Can the practice in
question be considered, for the Hindus, as a good usage
long established ? Originating in corruption, its estab-
lishment is as yesterday ; and it violates their most
important institutions, as well as our own Charters.
Should it nevertheless be contended, that, within
the limits of the King’s Courts at Madras, the Hindu
must now acquiesce in the exercise of the power in
question, bound by the practice that has obtained,
the difficulty will be to define it ;—to declare the
extent of the obligation, and to settle by what law
‘the details of such power are to be governed.

To suppose, then, the case of a will by a Hindu,
setting aside the legal heirs, and every other claimant
on the property of the testator, in favor of some artful
Brahmin, possessing, and exercising an influence over
him, in his dying moments, sufficient to induce him to
sign such an instrument, and yet not sufficient, accord-
ing to the cases, in Westminster Hall, liable to be
cited on such an occasion, to warrant the Court in re-
jecting it. The Hindu lawcontemplatesthe possibility
of so monstrous an alienation, by deed, to take effect

(1) Menu, ch. 1, p. 108.—Post, Append. to ch. iv, p. 181.

(2) Menu, ch. 1, 110, 118.—Id., ch. V1II, 3, 41, 46.—1, Dig., 95.
M. Sutputtee », Indranund Jha ; Beng. Rep., 1816, p. 512.

(3) 1, Dig., 337.
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in the lifetime of themaker ; denouncinghim asinsane,
and declaringitnull uponthat ground; like the reason-
ing of the civil law, in the case of an in-officious testa-
ment. Asthe attempt, therefore, bya Hindu, would
be one which hisown law, as in forcetothe Southward,
would not tolerate for a moment, the bestcoursewould
be to set such a will, if offered in judgment, entirely
aside ; as would probably be done even at Bengal,
where the testamentary power is established.

But, without going thelength of total disherison; an
alienationby meansof a will may beattempted, farex-
ceedingthelegalpowerof'a Hindutestator ;andrights
may betrenchedupon byit, which the Hindu law, asin
forcetothe Southward, hasbeen mostanxiousto guard.
Indeed, it is almost of theessence of a testament that it
should be so,moreor less; according toan observation,
frequently applied to a Hindu will, that if contraryto
Dharma Sastra, it isinvalid ;—ifin conformity with it,
unnecessary.® Upon this principle, it has been the
course of the Southern Pundits, to whom occasionally
suchwills havebeen referred, totry them by the provi-
sions of the Hindu law, with respect to g2/%s and parti-
tton during the life of the futher, and to reform them ac-
cordingly; itbeing competenttoa Hindutomake agif,
to which it will be the duty of his heirs to give effect
after his dea’ch ® a5 itis for him, if he so think proper,
to distribute his property among them in his lifetime,

(1) 1, Bombay Rep., p. 67.

(2) Post, Append. to ch. xi, p. 421.—E.
(3) 1d., Append. to ch. xi, pp. 422, 428, 431, 437, 439,

32
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thereby not defeating, but, on the contrary, affirming,
and anticipating their right of inheritance.®

Should it be proposed, to discontinue the practice of
recognizing, in any respect whatever, an instrument
purporting to be a will by a Hindu, as being the ex-
ercise of a power unknown to their law,—unless exe-
cuted at least with the formalities of a deed of gif?, and
of course carrying with it the consent of parties inter-
ested ;®—or otherwise with those of a pariitzon of
heritage, subject also of course to the rules prescribed
for that species of alienation ;®—such would un-
doubtedly be, in a sensible degree, a corrective of the
error thathas beenallowedto take partial roots, liable
perhaps to no material objection, other than the open-
ing it would still leave for litigation, to try, upon the
principle stated, if the will could, or could not be
recelved ; a propensity but too apt to be encouraged,
and from which, expensive as its indulgence unavoid-
ably is at our Presidencies, the Hindu has a claim, by
all fair means, to be protected.® This will best be
done, in the instance in question, by allowing him
the benefit of his own law, as reserved to him in our
Charters, in the important article of inheritance. But,
if the use of wills, so far as they have been improperly
permitted, be still to prevail among the Hindus, in
the extent to which the practice of allowing them

(1) Ante, ch. ix, p. 166. .
Post, Append. to ch. xi, p. 427.—E.

(2) Sham Sing v. M. Umraotee ; Beng. Rep., 1813, p. 394.

(8) Post, Append. to ch. xi, p. 435.

{4) See a curious passage, expressive of the horror of litigation, in a
deed of compromise, between a party (a Hindu) claiming by
adoption, and the remote heirs ; by which they agreed together
to divide the property.—Sreenarain Rai v. Bhya Jha ; Beng.
Rep., 1812, p. 340.
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exist, (which to the Southward, it is believed, is only
within the limits of the King’s Courts,) it may be con-
venient to repeat succinetly the legal grounds, upon
which alone they can, with any propriety, be conti-
nued and sustained.

In Bengal, Hindu wills seem to derive their support
from the two following considerations: 1. Considered
as a deed of gift, to take effect at a future time, on the
demise of the donor; subject to all rules affecting
gifts.® 2. That the dominion of the owner over his
property 1is so far absolute, that any exercise of it
whatever will be valid and irreversible #n pot of
law, how objectionable soever the act, in @ morel point
of view. In the Nuddea case, (to be referred to more
particularly in a subsequent page,)® an authority was
cited, (that of Govindo Nanda,) reprobating, as
absurd, the allowing to be valid, what had been for-
bidden to be ddtie. The distinction, however, between
acts void, on the ground of some legal disability in the
person of him by whom they are performed, and acts
prohibited only, on account of their inexpediency, is
too firmly rooted in the doctrines of the school al-
luded to, to be now shaken. But, inasmuch as it
is confined to those provinces, and not only not recog-
nized, but disclaimed by the authorities prevailing to
the Southward, the ground upon which alone the doc-
trine of wills can stand there, is very much narrowed.
Admit that a Hindu there may do by testament, what
he could have done by partition among his sons,

(1) Post, Append. to ch. xi, pp. 422 to 441.
(2) Post, p. 254.



252 TESTAMENTARY POWER. [Chap. 11.

or otherwise by donation; which is allowing all the
force that can be given to such a will, by taking it as a
gi7%, in regard to what the testator had power to give,
or as a partitton, in regard to what he might have dis-
tributed, but could not have given ; the result would
be,®

1. By way of admission, that a separafed or sole
owner of property, having no male descendants, nor
other family, may dispose of it as he pleases.®

2. But that even a sole owner, in respect of land,
whether hereditary or acquired, having a family, can-"
not, by any act, without their concurrence, deprive his
sons of their legal shares, nor the rest of a sufficiency
for their maintenance. And that, where there is no
land, they must all be provided for, to that extent, out
of his personalty.®

3. That, however different in this respect the law
may be at Bengal ;¥—according to doctrine of the
Benares school, as prevalent to the Southward,amem-
ber of an undivided family must first obtain partition,
before he can exercise individual ownership over his
right in the joint property, without the consent of his
coparceners ; a gift of undivided property, without
such consent, being regarded by the Mitacshara® as
incompetent; atleast so far as regards the realidy ; for,
as to moveables, he appears to be at liberty to make

(1) Ante, p. 5.
(2) Ante, p. 13. Post, Append. to ch. xi, pp. 432, 435.
(8) Mit. on Inh., ch. I, sect. i, 27,
Sham Sing ». M. Umraotee ; Beng. Rep., 1813, p. 395.
Menu, cited in 2, Dig., 112.
Sricrishna, note to Jim. Vah., ch. I1, 26,
(4) Rajbhulub B. v. Mt. Buneta De ; Beng. Rep., ante, 1805, p. 48.
(5) Mit. on Inh., ch. I, sect. i, 30,
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gifts on motives of natural affection, but not even with
regard to these, to the extent of the whole of his pro-
perty.(¥ Subject to this, the Smriti Chandrica de-
clares, that restitution of a prohibited gift, as well as of
a 2oid one, shall be enforced by the Sovereign autho-
rity ; the property not having been transferred, nor
a new right vested. It is to be recollected, however,
that separate acquisitions, by a member of an undi-
vided family, so made as to render them exclusive,
and impartible, are as much sole property, to all in-
tents and purposes, as though the maker had been,
at the time, divided, and separate.®® And that, even
with respect to prokibited gifts, they ¢ may be valid,
“under the exceptions which thelaw allows ; such as
“ distress, necessary support of the family, and pious
“ uses, arising from indispensable duties.”®

In Bengal, where the power in question has been
long exercised, opinions, carrying with them great
weight, have not been wanting, that, supposing it to
be res integra, not even there, according to the law of
the DayaBhaga of Jimuta Vahana,®)(the ground-work
of the law of inheritance in that part of India,) could a
Hindu,havingsons, consistently withit,by any means;
and of course not by wil/, (a mode of conveyance alike
unknown to that work and to the Mitacshara,) be pexr-
mittedtoalien hisreal ancestral estate in land, without
theirconsent. But the contraryhaving been,over and

(1) Mit. on Inh., ch. I, sect. i, § 27, 30.
(2) Ante, p. 203.

(3) Mit. on Inh., ch. I, sect. i, § 29.

(4) Jim. Vah., ch. II, § 23.
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overagain,determined, the point there isprobably not
nowadmitted to bedebateable,whetherinthe Supreme
Court, or in the Sudder Dewannce Adawlut.(Y A lead-
ing case to this purpose is one decided inthe Supreme
Court at Calcutta, about the year 1789, where the
testator, a Hindu, the father of four sons, and pos-
sessed of property of both descriptions, a neutral and
self-acquired,having provided forhiseldestby appoint-
ment, and advanced to the three younger ones in his
life the means of their establishment, thought proper
to leave the whole of what he possessed to his two
youngerones,tothedisherisonof thetwoelder,of whom
the second disputed thewill; but itwas established,on
reference to the Pundits of the Court. Their answers
were short; simplyaffirmingthe validity of the instru-
ment,accordingto the Skaster. Now the Skaster knows
no such instrument as a will. But, considered as a gift
to thetwo youngersons,in exclusion of the two elder,
the groundwith the Pundits probably was (the Bengal
maxim) that, however inconsistent the act with the
ordinary rules of inheritance, and the legal preten-
sions of the partities, yet, betng done, its validity was
unquestionable. Sir Robert Chalmers,and Sir William
Jones, being both on the bench atthe time, concurred
inthis determination. About the same time occurred
the Nuddea case,inappealfromadecree ofthe inferior
Court at Kishnagur, heard and finally determined, in
the Sudder Dewannee Adawlut, the grand Court of

(1) Post, Append. to ch. xi, p. 431, et seq.
(2) TRussichlol Dutt and Hurnaul Dutt, Executors of the will
of Modun Mohun Dutt ». Chortanchuru Dutt ; Beng. Rep.
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A ppeal for the whole of the Bengal provinces.® It was
the case of one of thegreat Zemindaries, of the country,
which the testator, the Raja, having enjoyed during
his life under the will of his father, to the exclusion
of his three brothers, left by will to his son; against
whom one of his uncles instituted a suit for the reco-
very of his fourth share, disputing the right of the
grandfather,sotodisposeof propertythat wasancestral.
The question wasdiscussed uponthe will of the grand-
father of the defendant, which appearsto have been an
assignment in trust, by way of gift to his eldest son,
the elder brother of the plaintiff, in contemplation of
death ; providing to a certain degree for his other sons,
butveryinadequately,compared withwhatthey would
havebeen entitled to,had they beenallowed to succeed
to theirlegal shares. Thelatter of thetwo wills recited
that the Zemindary znever had been divided ; but that,
pursuant to the custom of the country, it had always
" been enjoyed by the eldest son ;® in consideration of
which the testator had left it to the defendant, being
his eldest son, in the presence of the Brahmins of
WNuddea, whom he had assembled to be witnesses of
the gift. Accordingly, the defendant contended, in-
dependently of the will, that the estate in question,
according to the nature of it, was his, in right of inhe--
ritance; and it wasprovedin thecause, in point of fact,
that it had always been enjoyed by one son, in ex-

(1) See a short Note of it in the Beng. Rep., ante, 1805, p. 2,
under the name .of Eshandchund Rai ». Eshandchund
Rai.—And see Append. to ch. xi, p. 447.

(2) Ante, pp. 188, 226.
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clusion of the rest, though not uniformly by the eldest;
butsometimes by the one deemed thefittest to manage
a property of that description, pursuant to the spirit of
the Hindu law in that respect.®? The means resorted
toby the Courtof Appeal, for information asto the law,
appears to have been as extensive as possible; refer-
enceshaving beenmade,not only tonumerous Pundits
named by either party, but to the Pundits of the seve-
ral Courts in the Provinces, as well as to those at the
Presidency ; among which latter was Jagannatha
Turchapunchanana, the compiler of the Digest. And,
though a great majority, including Jagannatha, were
in favour of the acts of the two testators, upon the
general ground of the competency of a Hindu to dis-
pose of his property as he pleases, without regard to
the nature of it, whether ancestral or acquired, public
or private, yet the Court, afirming the decree, which
had been in favor of the defendant, expressly made
the nature of the property, and the course in which it
had always been enjoyed, according to the custom of the
country, an ingredient in their determination ; as may
appear from the extract inserted in the Appendix.®
It is to be remarked also in this case, that all the au-
thorities cited and relied upon by the Pundits, in sup-
port of the title of the defendant, are, as was naturally
to be expected, Bengal authorities; among which
no mention is made of the Mitacshara, the Smriti
Chandrica, or the Madhavya. Another thing to be re-
markedis, that the Court, notsatisfied with thesumspe-

(1) Ante, p. 189.
(2) Post, Append. to ch. xi, p. 447.
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cifiedintheformer of thetwo wills,asaprovisionforthe
plaintiff, (being only 250 rupces per month,) took upon
itself to increase it to 500, upon the ground, ‘as the
decree declares, “that the former sum was inadequate
‘“ to his situation and circumstances.” This servesto
show that even, in Bengal, under the modern practice,
the father of a family, according to his means, cannot
leave it inadequately provided for, much less entirely
destitute. The Nuddea case was followed by others
to the same effect ;” not, however, altogether without
question. Among these may be noticed (in 1807,)
that of the Mullicks, in the Supreme Court, a case
also of importance in point of value, involving the
righttoabove half a million sterling; in which six, out
of eight sons, disputed the power of their father to
dispose by will, to their prejudice, of such part of it
as was ancestral, though they each took by it three
lacks of rupees ; but the Court, without referring to
their Pundits, were in that respect unanimous in its
favor, considering the point as already settled. In all
these cases, however the other members of the family
may have been left, the sons of the testator, where
there existed any, were, more or less, provided for
by him ; and, where the provision made by him was
deemed inadequate, the Court took upon itself to
increase it. These are important facts, though not -
in favor of the testamentary power, as founded in
legal right; and it is to be here remarked, that,
where the case was to be governed by the law, as

(1) Rodhamunee D. ». Shamchundur ; Beng. Rep., ante, 1805.
Rankoomar ». Kishunker ; Id., 1805.

Gungaram Bhaduree », Kasheekaunt ; 1d., 1813, p. 363.
33
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current in Mithila, the contrary of the cases last refer-
red towas determined by the Sudder Dewanny Adawlut
of Bengal,® after consulting their Pundits, who held
an attempt to aliene family property as invalid, for
want of seisin given in the life of the owner.

At Bombay,and its dependencies,whatever may be
its practice, the law is the same as at Madras, and
throughout its dependant territories.”®” That, at the
latter Presidency,itneitherknew,nor couldendurethe
power exercised in this way by Hindus, over their
property, occurred early, in the discharge of his judi-
cial function, to the author of this work.® With this
impression, the Supreme Court there desisted after a
time from granting probates of wills, in the case of
native estates; the practice of granting which had been
established in theMayor’s Court, and followed, during
the short period of its existence, in that of the Re-
corder ;—and, at length, in 1812, the question of a
Hindu testament (which had been frequently mooted)
was raised in an equity suit ; in which the Bill, found-
ed upon a claim under the will of a Hindu, was dis-
missed,on the ground of the incompetency of the will,
as a mode of conveyance. DBut, as the property dis-
posed of by itwas undivided property, a re-hearing was
allowed, in order to see whether it might not be sus-
tainable, to the extent of the testator’s share, at least
with regard to such of it as had been acquired by him-
self ; but the opinion of the Court was not finally

(1) Sham Sing ». M. Umraotee ; Beng. Rep., 1813, p. §95.
(2) Post, Append. to ch. xi, p. 449.

(8) See the case of Veerapermall P. ». Narrain P. ; Notes of cases at
Madras, vol. i, p. 78. Ed. 1827.
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taken upon this more confined view of the subject ;%
nor did the question again occur, while theauthor con-
tinued to sit upon the Madras bench. Upon that oc-
casion, however, according to his accustomed practice
in like cases, he sought in all directions for that in-
formation ; which, obtained, has enabled him, with
proportioned confidence,to compose the present chap-
ter, as well as so much of the first in particular, as re-
gards the right of alienation. For how much of such
information he is indebted to Mr. Colebrooke, will be
seen in the Appendix. And, if the author shall not,
by this work, have redeemed in any degree, the debt
which every man is said by my Lord Coke to owe to
his profession, he will at least, by the Appendix to it,
have conferred upon the public an inestimable obliga-
tion, in collecting, and communicating such a body of
“ Remarks” as it contains, upon the most important
points of Hindu law, as connected with the subjects
that will have been discussed ; the largest proportion
of them from the pen of him, whose learning in that
abstruse science,drawn directly from original, and the
most authentic sources, stands acknowledged in
Europe, as well as in India; and which, great as it
confessedly is, has, if possible, been surpassed, by the
liberality with which it was imparted.®

(1) 7Post, Append. to ch xi, pp. 435, 439, 441, 452.

(2) Bincethe publication of the first edition of this work, the Supreme
Court at Madras has sustained a will by a Hindu, so far as the
property conveyed by it, having been of the testator’s acquire-
ment, was bequeathed for the performance of religious cere-
monies ; considering it, even at that Presidency, to be too
lateto determine that a Hindu cannot make a will : and hold-
ing the one in question not to beliable to be deemed void, on
the ground of its being superstitions.—Ex relatione Sir Ralph
Palmer, ch. 1.

[NoTr.—The law relating to testamentary disposition of property
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is still in a most unsatisfactory state, no solution of the doubts in
which it is involved being afforded by Legislative enactment or the
decisions of Courts. ¢ The text-books, commentaries and digests
of Hindu law,” as remarked by Sir C. Scotland in a late case,®
“ nowhere directly recognize the disposal of property by a will to
take effect after death, and its varied rules as to inheritance and
succession to property seem all opposed to the exercise of such
right.,” Still, notwithstanding, it has been the practice of the Courts
to recognize the right of a Hindu to make a will, although they
limit his power, in regard to the disposition of property, to that
which he could have exercised in the case of gift or other alien-
ation during his life : ® they apply, by analogy, what they con-
sider to be the law regulating gifts enfer vivos to testamentary
disposition of property. In a few cases the late Sudder Udalut
have regarded wills as documents “ incapable of creating a title
in a Hindu family ;”© Reg. v of 1829, declares wills to have
“ no legal force whatever except so far as their contents may be
in conformity with the provisions of Hindu law ;” and the right
to make a will is further distinctly recognized by Act XXVII of
1860, Sec. xii and xvii. The question, however, is not whether a
Hindu can make a will, but how far he is competent thus to dis-
pose of self-acquired and ancestral property. To remove all uncer-
tainty, the Hon’ble the late V. Sadagopah Charloo, Member of the
Madras Legislative Council, introduced a Bill (No. 4 of 1863) for
the purpose of conferring on Hindus the power to bequeath pro-
perty which by law they could dispose of by deed during lifctime.
The Bill was referred, on the 28th of February 1863, to a Select
Committee, with instructions to call for evidence so as to ascertain.
the wishes of the Hindu community on the subjects embraced by
it, and to make their report within nine months. This period
has nearly elapsed and no report has been yet submitted.

Under the Maroomakatayam Law, which obtains in the Province
of Malabar, effect cannot be given to a will ; but property in the
absolute control of the giver may be alienated by gift, to constitute
which, however, possession must have been conferred.]

[(a) Valiirayagam Pillai v. Pachchi.—1, Madras High Court Reports,
p. 335.]

[(b) I, Select Decrees of Madras Sudder Udalut, pp. 406, 438, and other
cases digested in the ADDENDUM to this work.]

[(c) Madras 8. U. Dec., 1859, p. 246, and other cases digested in the
ADDENDUM.]

[(d) Id., 1856, p. 26.]
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CHAPTER XIL

ON CONTRACTS.

Hastexine at length into port, after a sufficiently
tedious and perplexed passage, through a sea hitherto
but little explored,®) it is not intended to dwell upon
the subject of this, the concluding chapter, beyond
what its exigency may seem indispensably to require.
Not that it is not, in the circle of civil law, one of the
greatest concern. Were it to be asked, what consti-
tutes the subject of Confracts 2 it mightwith propriety
be answered, ¢ quicquid agunt homines.” Scarce a day
passes with any man, who has anything to do with
the business of life, that he is not entering into, exe-
cuting, or fulfilling one, of some kind or other. Their
diversity is infinite ; and the objects involved in them
often vast, and most important. But, in the first place,
they rest, for their formation and solution, upon prin-
ciples so general, that they have been considered to
belong to the law of nature, as manifested in the con-
currentpracticeof civilized nations; and,therefore, in
essentials, as common alike among all people. And,
secondly, these principles, bottomed in reason and
convenience, and inculcating universally the purest
good faith, are to be found already so discussed in in-

(1) “The interminable, and troubled ocean (as it has been called)
of Hindu law.”—Practical Remarks on Principles of
Mohammedan law, by W. H. Macnaghten, Esq., p. xx.
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numerable treatises, that, excepting with some special
view, the field is scarcely open. At the same time,
they must be admitted to be a part of thelaw of nature,
that is modified, more or less, everywhere, by local
institutionsandusage; and the BritishChartershaving,
moreover, directed, that as well withregard tomatters
of Contract, as of INgerITANCE and SuccessioN, where
the question shall be between Natives, the Native law
shall determine,® some attention to the Hindw law of
Contracts would appear to be of course, in a work pro-
fessing to embrace the elements of that law generally,
with reference to British judicature. Referring, then,
in particular,for more systematic views of the subject,
to the celebrated treatise of M. Pothier, of Orleans, as
translatedand edited by a learned jurist, not longsince
deceased ;("—together with a still later one, so far as
it goes, equally comprehensive and more compact, by
Mcr. Colebrooke ; (of which the introductory matter,
with the continuation,remain as desiderata,)—it is to
be seen, what is proposed to be done here. Of the
Digest, of which, in the preceding chapters, such fre-
quent use, has been made, Successions and Contracts,
being the professed subjects,—thatofContractsismade
to occupy nearly one-half of the whole. But the com-
pilerhasincluded, with a large proportionofirrelevant
matter, some, not in general classed under this title ;
as, for instance, not only marriage, but the nume-
rous and various duties to which it gives birth. That
marriageisa contract; andthatthe Courts areboundto
administer to parties the law of their faith under this

(1) Mr. (afterwards Sir W.) Evans, late Recorder of Bombay.
[(a) This applies to the late Supreme Courts of Judicature. In regard

to the law administered in the present High Courts and the Mofussil
Courts, see notie at the end of this Chapter, page 306.]
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head, is unquestionable. But the scheme of this work
has already included it, with every consideration that
it involves, under a dlfterent distribution ; nor, con-
sidering how little it has been admired, it is intend-
ed, as to what remains, to follow the arrangement
either of the Digest, or of Menu; but to adopt one
more consonant perhaps to our own notions ; by eol-
lecting into one point of view, the most material obser-
vations, as applicable to Contracts in general ; and then
considering the most usual sorts, in the order in which
they may naturally present themselves; confining the
statement to such points, connected with the subject,
as are either peculiar to the Hindu law,—or, with
regard to which, it may, from their nature, be satis-
factory to see, how far it is, with reference to them,
covncident with our own.

I.  Intention, and consent, being the soul of every
agreement, the Hindu law has evinced great care, that
the mind of the parties shall be in a condition at the
time, tobecapableof contracting.®® Hence, the ordinary
disqualifications of minority, lunacy, and idiotey, pro-
minent in every code of law, ocecur in this :® in
which the competency of the lunatie, during a lucid
interval, is admitted.® With the tnsane person is class-
ed, for this purpose, one intoxicated,® or 1ncapable
through extreme disease;* and the case of minority

is construed to comprehend that of decrepit old

(1) Menu, ch. VIII, 168.
(2) Menu, ch. VIII, 163.
Yajuyawalcya, 2, Dig., 193.—2, Bombay Rep., p. 114,
(8) 2, Dig., 193,
(4) Menu, ch. VIII, 163.—2, Dig., 191, 192,
[(a) A bondexecuted by a man in a state of intoxication for the price of articles

of clothes, &e., supplied, but of the supply of which there was no proof, was held
to be inoperative.—Macpherson on Contracts, p. 9, Ed. 1860.]



264 ON CONTRACTS. [Chap. 12.

e

age ;* the party, in all these cases, being considered
to be non sui juris ; and, in all of them, the contract,
so effected, declared by Menu to be ufterly null.®
Upon the same principle, the law watches the influ-
ence on the mind of the various passions, by which
it is apt to be disturbed; as of fear, anger, lust, and
grief; holding as not done, anything done by one,
while so agitated.® These disqualifications are chiefly
expatiated upon, under the law of gz/%s,(*) to which the
law of contracts refers ; the same causes being regarded
as productive of the same invalidating effects, in the
one case, as in the other.® A distinction, however, is
to be attended to between those that operate as a bar,
such as idiotcy, or lunacy ; and those, in which an ac-
count may be taken of concurrent circumstances, to-
ward assisting to determime, how far the imputed dis-
ability is to be sustained, in order to justify the nullity
contended for. The case of an agreement, forinstance,
under the circumstance of inebriation, is one, in which
the English and the Hindu law will alike balance, in
coming to a conclusion.® And the remark may apply to
more of the questionable onesthat have been specified ;
so as to afford ground todiscriminate between contracts,
so circumstanced, as not to be capable of standing in-

(1) 2, Dig., 187.

(2) Menu, ch. VIII, 163.

(8) Nareda, 2, Dig., 181, 182.—Yajnyawalcya, 2, Dig., 193.

Catyayana and Vrihaspati.—2, Dig., 197.—Gautama, Id., 200.
(4) 2, Dig., 181.

(56) 2, Dig., 328.
(6) 2, Dig., 328.
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quiry for a moment,and such as only require to be sub-
jected to a very strict one, before they are allowed. In
asystem,inwhichmen are protectedagainst theirown
acts occasioned through fear,it follows that force, con-
straining the will, can never be allowed to attain its
end ; and, in none, is_fraud detected less permitted to
succeed. Nor is advantage to be taken of what was
not seriously meant. ‘° A true assent (says a learned
“ yriter on the universal, including the Hindu law of
¢ the subject) implies a serious, and perfectly free use
“ of power, both physical and moral. This essential
¢ (he adds) is wanting to promises made in jest, or
“ compliment ; ormade in earnest, but under mistake;
¢ or under deception or delusion ; or in consequence
“ of compulsion. Therefore, consent (he concludes)
“ not seriously given, or conceded through error,—
« extorted by force, or procured through fraud, is
¢ unavailable.”® Amnd, so well is the whole of this
summed up by Jagannatha, according to the express
doctrine of the Hindu law, that, not to give, at length,
inhisownwords, thepassagealluded to, wereaninjury
to the purpose of the present chapter. Commenting
upon a text of Nareda, “ where an owner (says he)
“ digeriminating what may,andmay not be done, and
“ guided solely by his own will, declares, as is actu-
¢ ally intended by him, his own property divested,
« anddominionvestedinapersoncapableof receiving,
¢ and designed by the donor, over the thing meant to
“ be given,—suchvolitionvestspropertyinthe donee.
“ In cases of fear and compulsion, the man is not

(1) Colebrooke on Obligations, &ec., p. 45.
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¢« guided solely by his own will, but solely by the will
¢« of another. In the case of a man agitated by anger,
¢ or the like, he is not a personwho discriminates be-
“ tween what may, and may not be done. If, terrified
‘“ by another, he give his whole estate to any person,
¢¢ for relieving him from apprehensions, his mind is
¢ not in its natural state;—but, after recovering tran-
¢« quillity, if he give anything in the form of a re-
¢ compense, the donation is valid. What is given as
“ g bribe, or in jest, is a mere delivery, or a gift in
“ words only ; there is no volition, vesting property in
“ another. As for what is given by mistake, as gold,
¢ instead of silver, which should have been given, or
“ anythingdelivered to a Sudra instead of a Brahmin,
“ the gold and the Sudra are not the ¢4ing and the
“ person intended, namely, silver and a Brahmin.
“ Though itbeascertained that ten suvernas should be
¢ paid, if anyhow, through inattention or the like,
< fifteen suvernas be delivered, the gift is not valid ; for
“ they arenot whatwas reallyintended to be given.”’®

Not only must the mind of the parties be in a legal
state to contract, but the subject, or cause of their
contracting, must be a competent one, according to
the apprehension of the law. The provision, with
regard to this, consists principally in negafives ; and
here recourse may be had to what was delivered
from the Bench, some century ago, by one of
the Judges of England, in a strain of eloquent
indignation, worthy at once his seat, and the occa-

(1) 2, Dig., 183,
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sion ;—° This (said he) is a contract to tempt a
*man to transgress the law ;—to do that which isin-
‘‘ jurious to the community ; it is void by the common
“law ; and the reason why the common law says such
““ contracts are void, is, for the public good. You
““shall not stipulate for iniquity. All writers upon our
“law agree in this ;—no polluted hand shall touch the
 pure fountain of justice. Proculo ! procul esie pro-
“fant ’P—with more to the same effect; for all
which, (noble as itis!) the Hindu, as well as the com-
mon law of England, would have supplied him with
abundant authorities, had he (the eminent person al-
luded to) been at the time adjudicating among, and
between Hindus.® Speaking of a bride,® to give
evidence, though true, or for subornation,™® being one
instance of the turpis causa,)—It shall, by no means,
““be given, (says Catyayana,) though the consideration
“be performed; and, he adds, if it had been at first
“actually given, it shall be restored;” thinking, it
seems, as has been thought by some of our own sages,
that it is more consonant to the principles of sound
poliey, and justice, that, wherever money has been
paid on an illegal consideration, it shall be recovered
back again, by the party who improperly paid it, than,
by denying the remedy, to give effect to the illegal con-
tract.®® As,whatever is given foran illegal act may be

(1) DPost, Append. to ch. XII, p. 454.

(2) OCh. Justice Willes ; in Collins v, Blantern, 2, Wils, 347.

(3) 2, Dig,, 195.

(4) 2, Dig., 196.

(5) Lacaussade . White, 7, Term Rep., p. 535.

{{a) In dealing with objections to contracts on the ground of maintenance or
champerty, the Court must look to the general principles regarding public policy
and the administration of justice upon which the law at present rests—Pitchakutis
Chekti v. Komala Nayakkam.—I, Mad, High Court Reports, p. 153.]
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taken back, so, in the case of a good consideration, if
unperformed, the contract fails.®

To consider next the case of the wife, and other
dependent members of a man’s family, with reference
to the power in question of contracting. And, as re-
spects the wife, it may be taken to be commensurate
with her right of property, as consisting in her Strid-
hana,?® land excepted ; the exception applying, in the
Bengal Provinces, only to such as may have been given
her by her husband, of which she certainly cannot dis-
pose, and with regard to which it follows, that she can-
not contract.”® Beyond this, it is laid down, very ge-
nerally, in many places, that for necessaries, in support
of the family, including herself, she may bind her hus-
band by her contracts;* as a man’s slave even has
power to do, according to Menu.® The case usually
put, is that of the absence ofthe husband from home ;'
when 1t is but reasonable, that, while it continues, an
authority should subsist somewhere, to provide for his
family.( It is in the absence of Ais master, that Menu
confers this right upon the slave. But, absence, in
these texts, is construed to be illustrative only;®and,
accordingly, Catyayana extends it to disability in the

(1) Nareda, 2, Dig., 181.—Vrihaspati, 1d., 198.

Menu, ch. VIIT, 212, 213.—2, Dig., 172,
(2) g, Dig., 129, 130.—Ante, p. 14.
(3) Ante, p. 15.
(4) Nareda, 1, Dig., 295.—Vishnu, Id.—Catyayans, 1d., 296.
(6) Menu, ch. VIII, 167.—Daya Crama Sangraha, ch. XII, 1.
(6) Catyayana, 1, Dig., 17.

(7) Nareda, 1, Dig., 313.—Post, Append. to ch. XII, p. 458.
(8) 1, Dig., 298, 320.
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husband to act, arising from whatever cause ;" as, for
instance, from incurable disease ;—including, among
necessaries, for which provision may be made at his
expense by others, the nuptials of his daughter, or dis-
bursements for funeral rites.®”® And all this (he says)
may be done by his servant, his wife, his mother, his
pupil, or his son,—without his assent; though,

another text, he supposeshisassent to have been given;
—unnecessarily, as the law would imply it :® but such
implication may be rebutted, by proof of his having
withheld it, or otherwise; in which case, there could
‘be no recovery against him, though it should appear
that he had left his family destitute.® In certain
trades, in which the wife is understood to have a spe-
cial concern, she has a greater latitude ;* and univer-
sally, in proportion as the management of the family
is confided to her, he is bound by her contracts.® To
what extent and under what circumstances, an undi-
vided family generally is bound by the engagement of
any one, particularly of him who is the managing

parcener, has already been seen, in treating on coparce-
nary.®

The Hindulaw,innoinstance,requiresthat acontract
should be in writing ; though it sets, upen all occasions,
a due value upon written evidence.®® It admits the

(1) 1, Dig., 296.

() 1, Dig., 296.

(3) Catyayana, 1, Dig., 17.—Id., 219, 220.

Post, Append. to ch. XII, p. 456.

(4) 1, Dig., 298, 299.—Post, Append. to ch. XII, p. 460.

(5) Yajnyawalcya, Vrihaspati, Nareda, 1, Dig., 318.

(6) 1, Dig., 318, 319.

(7) Ante, ch. IX, p. 189.

(8) 1, Dig., 19, et seq.—Id., 393, et seq.

[(a) The late Madras Sudder Udalut have generalg held, that oral evidence of

sale land, (Dec. 1856, p. 150) assignment of a Bond (I 1854 p. 40) and perpetual
lease (Id 1859, p. 63) is insufficient : but the High Court has maintained, on the

other hand that an exchange of lands followed by possession need not be evidene-
ed by wrxtmg —I, M. H. [ Rep., p. 100.]
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benefit of one to be assigned according to Jagannatha,
and the reason of the thing ; though it is remarkable
that, under the head of assignment, he cites no autho-
rity.® And, as an excessive, or illegal gift may be
resumed, (the retraction of gifts being an express title
of law)®® g0 may contracts, be rescinded ; the law, in
the one case, and in the other, nearly identifying,”® as
has been already remarked.®

II. Having thus, with reference to Hindu materials,
considered the leading points, as regarding contracts
generally, particular ones come next to be discussed,
under the following heads, viz.: 1, Of batlment; 2, Of
loans ; 8. Of sale or exchange ; 4. Of debt.—1. The
contract of bailment claims particular attention, from
its comprehensiveness, as well as its importance:
being, in a simple, and general point of view, a con-
tract only to return in due time what the owner has
confided to the bailee, under a responsibility suited to
its specific nature; with a view to which a certain de-
gree of care is virtually stipulated ; the extent varying
with the object of the bailment, and constituting, for
the most part, the point to be adjusted in every case,
in which a question upon the subject can arise. And,
S0 nice a one is it often, that, from the difficulty of de-
finition,authority has notbeenwanting for referring it
universally to the discretion of the Judge.®’ The degree
depends,in the first instance,upon whether the benefit,

(1) 1, Dig., 90.—Id., 189, et seq.

{2) Menu, ch. VIII, 4, 212, 213.—2, Dig., 170,

(3 2, Dig., 328.

(4) Ante, p. 7.
(8) Essay on the Law of Bailments, p. 25.
[(a) A complete and unconditional transfer of property in free gift in consider-
ztion of affection under a written instrument cannot be revoked by the grantor.—
Sabbopaty Mudali v, Pavyandi Mudali,—Dec. M. S U., p. 858, p. 61.]
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resulting from the bailment, be reciprocal between the
parties; and,if not,to which of themitattaches; which
1s,in general, sufficiently obvious. Familiaras thesub-
ject must be,in everysystem of law, provisions regard-
ing it abound in Menu, and other text-writers among
the Hindus; and, admitting them (as has been re-
marked)® to beconsonanttotheprinciplesestablished
elsewhere, on the same subject, the agreement can
scarcely be classed with that ““identi?y of conclusions,
¢ which,in proportion as the subject isnotof technical
““institution, pure, unbiassed reason, in all ages, and
“nations, seldom fails todraw.”® With regard to our
own juridical system, confessedly the most material,
if not the whole of the principles alluded to, have been
imported into it, through Bracton, from the Romans.
‘With us, therefore, there has been in this instance, no
such identity of conclusion drawn ; all has been deriva-
tion ; nor can it be reasonably doubted that, with the
Hindu law, have originated (as far as we can see)those
provisions, applicable tothe subject in question,which
the wisdom of ““ ages and nations’ the most civilized,
hassincebeencontent toadopt. Ofthese,thestandard,
founded in the care that every prudent man takes of
his own property,® remarkable as it is, is as old at
leastas Vrihaspati; whochargeswith the value,adding
interest, ¢ the bailee, that suffers a thing bailed to be
¢ destroyed by his negligence, while he keeps his own
“ goods withverydifferent care.”® Ontheotherhand,

(1) Essay on the Law of Bailments, p. 116.
(2) I1d., p.114.

(3) Id.,p.6.

(4) 1, Dig., 429, 411.
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“if a thing deposited be lost, together with the goods
“ of the bailee, it is declared by various authorities,
“to be lost to the bailor ;””—and numerous texts on
the subject of responsibility, contain the equally re-
markable exception, (not of inevitable necessity, but,
in identical terms,) of ¢ ke act of God, or of the
King.'®

Hindu writers differ in their division of bailments ;
some enumerating four ;® others six ;* Sir William
Jonesacknowledgingonlyfive.® Nottomultiply them,
(ashe says,) inconveniently, by extending enquiry to
everypossible case,inwhich a man possessesfor a time
the goods of another, the most important ones, as they
occur in the Hindu law, (from whence, it is plain, they
havebeenderivedintoothercodes),may.bedistributed,
according totheprinciplethatgovernstheirresponsibi-
lity; thisdependsuponthe objectand benefitinvolved;
whichmay be entirely on the sideof the batlor,—or on
that of the bailee; or it may be mutual. Thus the simple
depostt, together with the commission without reward,
are,forthe sake,and enure tothe soleadvantage, of the
owner of the thing bailed. In loans for use, it is the
bailee, or borrower,that is alone benefited. In the re-
maining cases of mutual trusts, pledges,and the various
kinds of Ziring, both parties have an interest.

(1) 1, Dig., 420, 421.

(2) Nareda, 1, Dig., 420.
Vrihaspati and Catyayana, Id., 421, 423, 427,
Yajnyawalcya, Id., 422, 430.

(8) Yajnyawaleya, 1, Dig., 407.

(4) Nareda, 1, Dig., 408.

(5) Essay on the Law of Bailments, p. 3v.
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To consider the matter, then, under this triple point
of view, beginning with the principle, where the bail-
ment is for the benefit of the bailor, applicable to de-
posits,and mandates, orcommissions without rewards;
and, first, of deposits; by which he, who accepts one,
is charged with the property of another, without any
consideration on the part of the owner ; while, on that
of the depositary,all is trouble and care. Susjecs £ any
special undertaking,™ the law would be unreasonable,
that would exact from such a bailee, in point of re-
sponsibility, more than the absence of such gross neg -
ligence, as must ever be regarded as inconsistent with
any kind of engagement. The obligation to resfore
a deposit, is provided for by Menu; who requires that,
‘““as the bailment was, so should be the re-delivery,
‘“according to a rule in the Veda.”’® Or, asitis ex-
pressed by another authority, ‘““the very thing bailed
“must be restored, to the very-man who bailed it, in
“the very manner in which it was bailed.”® A .
cording to which, the defence set up by Demosthenes,
for a client of his, sued in an action to recover g de-
posit, must have prevailed at Benares, as we are told
it did at Athens;—the action having been brought by
two only, out of three who had been concerned in the
bailment, Demosthenesinsisted (itseems) #hathis client
could not legally restore the deposit, unless all three pro-
Dprietors were ready to receive . 9™ Not controverting
this,nor questioningthe precision of Vrihaspati,adeli-

(1) Jagannatha, 2, Dig., 340.
(2) Menu, ch. VIII, 180, 194, 195.—Nareda, 1, Dig., 413.
(8) Vrihaspati, 1, Dig., 415.—2, Id., 139.
(4) Essay on the Law of Bailments, p. 51.
[(a) The restoration of broperty deposited by one of three brothers with the
knowledge of the other two, to any one of the brothers is legal, such deposit not

having heer by each brother on their Separate accounts,— 7\ Rungiak and another
V. Chenchumma and others,=I, Dec, M, S. U., p. 484.]
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very substantially good, would bevalid, under a system,
that gives effect, upon all occasions, to the reason of
the law, as opposed to the lefter, if not carried to ex-
cess.® Due caution beinginculecated in the selection
of a depositary,® a deposit is one of those things,
which, bringing with it nothing but responsibility, a
prudent man, in the opinion of Vrihaspati, would not
receive; but, if he do receive it, he requires him ¢o
Leep it with care, restoring it on a single demand.®
Nor is the Hindu law surpassed by any, in the ear-
nestness with which it exacts from every bailee, to-
gether with suitable care, the most perfect fidelity,
denouncing as eriminal, and punishable accordingly,
him, who aliens a deposit without permission, uses it
without consent, or neglects to preserve it3®—inso-
much that, as at Rome, so among the Hindus, the
violation of one, in some instances, involves infamy.®
One criterion, exonerating the bailee, is, if, with the
goods bailed to him, his own have been lost ; in which
case it is held, that the loss is the bailor’s, though it
should not have happened by any act (as it is called)
of God, of the king, or of robbers ;® the presumption,
in all these cases, being against everything like fault;

(1) 1, Dig., 419.—Vrihaspati, 2, Dig., 128, 153,
Yajnyawaleya, 2, Dig., 570, note.—3, Id., 25, 29.
(2) Menu, ch. VIII, 179.—1, Dig., 411.
Essay on the Law of Bailments, p. 46.
(3 1, Dig., 416.
(4) Vribaspati, 1, Dig., 416, 417, 412, 426.
Menu, ch. VIII, 191, 192.—1, Dig., 432, et seq.
(5) Vrihaspati, 4.—1, Dig., 416, 417.
(6) Nareda, 1, Dig., 420.
Vrihaspatiand Catyayana, Id.,421.-—Yajnyawaleya, Id., 422.
Essay on the Law of Bailments, p. 47.
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while the rule is, that he is to make good the deposit,
“if in fault, and not unless he be in fault.”® But, it
does not follow, though none of his own property have
been lost, that he is to be necessarily answerable, if the
deposit, having been kept with care, be lost notwith-
standing; unless it can be shown,that he havekept his
own with very different care ; disregarding the thing
deposited,asbeinganother’s property, while hesecures
his own ;® much more, if he have appropriated any
part of it.® And here it may be observed, that, where
collusionisnotimputable,robberyalwaysbytheHindu
law,in oppositionto theft,implies a degreeof violence,
against which no bailee whatever,not speciallyunder-
taking, is held to contract; whereas, if a loss happen
by thieves, the distinction exists, and a bailee, even
withoutreward, maybe chargeable,where such a want
of due care can be shown, as must be taken to have led
to spoliation, be it of whatever kind.® On the other
hand, if the depd? that has been resorted to by the
owner of the goods, be confessedly an exposed one, of
which he has notice, it is his own fault, if he trust it,
and they are lost, or injured, by a peril, to which, in
the nature of the thing they would be liable.®! In the
case of a sealed deposit, the Hindu law accords with
what(it seems)was considered to bethebetter opinion,
in the contest that existed on the point, among the

(1) Jagannatha, 1, Dig., 421.—Catyayana, Id., 423.
(2) 'Vrihaspati, 1, Dig., 429.—1Id., 421.
Essay on the Law of Bailments, pp. 47, 67.
(8) Menu, ch. VIII, 189.—1, Dig., 422.
(4) 1, Dig., 423, 429.
(5) Vrihaspati, 1, Dig., 404, 423,—Catyayana, Id., 424.



lawyers of Rome,namely,that the depositary “would
¢“ only be obliged to restore the casket as it was deli-
¢¢ yered,without being responsible for the contents;”’®
—Menu having in like manner declared, that, in such
case, ‘“ the bailee shall incur no censure on the re-de-
“livery, unless he have altered the seal, or taken out
“something.”® Thoughinevitable necessity must,in
general, excuse, it will not, if the thing, having been
previously demanded, was not restored in time ; orif
it had been used by the bailee, contrary to the faith of
the bailment ;—in eitherof which cases, he sofarmakes
it his own, that the loss, if it happen, becomes his,
from whatever cause it have proceeded.”® Though
the heaviest punishment be denounced against him,
who, by false pretences, gets into his hands the goods
of another,® yet is such a proceeding justified, in the
case of a creditor, who cannot, by ordinary means, ob-
tain payment of his debts ;—as is, also, the retaining,
under similar circumstances, what has been regularly
deposited.® It is called legal deceit ; available among
a people, with whom not decei? only, but force is al-
lowed to be resorted to, whether for the securing of
rights, or the discovery of truth.®

Between the depositary, and the mandatary, or him
who, withoutexpectationofreward, engagestoexecute

(1) ZEssay on the Law of Bailments, p. 39.

(2) Menu, ch. VIII, p. 188.

(3) Vrihaspati, 1, Dig., 426.—Yajnyawalcya, Id., 430.
Nareda, Id., 431.

(4) Menu, ch. VIII, 193.—1, Dig., 433.

(8) Vrihaspati, 1, Dig., 341.

(6) Menu, ch. VIII, 48, 49, 182.
1, Dig., 196, 437.—Vrihaspati, Id., 439, et seq.
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for another a commission of any kind, the difference
consist in the diligence, added to the care, for which,
to a certain extent, the latter is pledged,according to
the subject-matter of the mandate ;’—insomuch that
Grotius considers the deposi? as a division of the
mandate ; < car (to use the words of his French trans-
“lator) le depositaire donne ses soins & la garde de la
« chose deposte entre ses mains ;”® as the mandatary
gives his, in the execution of what is committed to
him. Upon the principles of the Hindu law also, the
responsibility is the same, in the one case, as in the
other, so far as regards care, with the contingencies to
which things so bailed may be liable ; the benefit, in
either case, being exclusively his, to whom the article
belongs ;¥—since,in a system, that mixes continually
moral dictate, with legislative enactment, it never
could be intended to attachlegal effect to the position,
that “ to him who attends cattle as a favor, even the
“ favor conferred by him is his hire.”’®

Should it be objected, as hard, in the case of these
two sorts of bailees, receiving nothing, that they should
be responsible eventually for losses, the answer is, that
reasonable care, as well as perfect fidelity, are of the
essence of the confidence reposed ; and, as Jagannatha
says, the engagement should not be entered into, “by
a person not disposed to an act of duty, ar amity.”®

Vrihaspati (as has been observed) discourages the

(1) Essay on the Law of Bailments, p. 23.

(2) IL.1, ch. XIT, § 2, Barbeyrac’s edit.

(3) Catyayana, 1, Dig., 405, 406.—Yajnyawalcya, Id., 407.
@) 2, Dig., 340.

{5) 1, Dig., 417.—Essay on the Law of Bailments. o. 42.
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acceptance of a deposit, as unworthy a prudent man.®
Thisisnot generous. And, unless his employment of
it, as a means to deceive heirs,?) receive the most fa-
vorable construction, such a purpose is far from com-
mendable. But it belongs to the noble office of the
Judge,todiscountenance and disappointall covert acts,
practised to the prejudice of others’ rights ; nor can
Vrihaspati (thoughsaid to havebeen profoundly vers-
edin the law)® be ever quoted, with effect, in their
support, whether in a Hindu, or in a British Court,
administering justice upon Hindu principles; so long
as attention shall be paid to the declaration, by the
highest Hindu authority, that ¢ when the Judge dis-
¢ covers a fraudulent pledge, or sale ;—a fraudulent
“ gift or acceptance; or, in whatever other case he
““ detects fraud, he is to anmnul the whole transac-

“ tion.”’

The next bailment to be considered is that of Joans
for use,incontradistinction to loans of money, or other
things, for consumption, which are contracts of a dif-
ferent nature ; loans for use being for the sole benefit
of the bailee,asinthose just disposed of, the advantage
is entirely on the side of the bailor. Exacting accord-
inglyfrom the bailee, as thebailment in question does,
extraordinary care, he is answerable for slight negli-
gence, thoughnotforinevitable accidentor irresistible
force. But, if the accident might have been avoided
byreasonable care, or theforce fairly resisted,the boxr-

(1) 1, Dig., 416.
2, Dig,, 404, 413, 419,

(2) 2, Dig., 139.
(3) Menu, ch. VIII, 165,
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rower must be answerable, if the thing lent to him be
lost ; much more, if he have exposed it to loss, by his
improvidence.® So, if it be lost, after the expiration
of the period, for which it was borrowed, the loss be-
comes the borrower’s : and he must answer it to the
lenderwith an equivalent, having been ¢n mord,as the
Romans called it,—the law of deposits applying, in
this respect, @& fortiori, to loans for use.® On the
other hand, the possession of the borrower is so far
commensurate with the object of the loan, that the
lender is not to determine it at will, unless some press-
ing and indispensable purpose of his own would be in
danger of failing, if he did not get back,at the moment
desired, the thing lent.® Like all other bailments,
theone in questionstipulates for the purest goodfaith;
and, therefore, where a special use is in the contempla-
tion of the borrower, at the time of borrowing, as if it
were his intention to send the thing borrowed, into
another province, he should disclose it, if he wishes
to be safe,”® the danger to the property lent being
eventually increased by such a purpose; as,upon loans
for interest, a higher than the legal rate may be ex-
acted, where the borrower is to cross the Sindhu, to
penetrate dangerous forests, or traverse the ocean :®
—precautions, that are consistent with a liberal re-
quisition of the law, in the instance in question ;—
namely, that in ‘¢ causes concerning a deposit, or a

(1) Naredd, 1, Dig., 420.—Vrihagspati, Id., 429.
Essay on the Law of Bailments, p. 68.
(2) Catyayana, 1, Dig., 436, 437, 446.—Matsya Purana, Id., 445.
2, Dig., 98.—Essay on the Law of Bailments, p. 70.
(8) Catyayana, 1, Dig., 438.—Essay on the Law of Bailments, p. 67.
(4) 1, Dig., 439.
(5) 1, Dig., 46, 72, 80.—Essay on the Law of Bailments, p. 68.
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¢ friendly loan for use, the king is to decide them,
¢« withoutshowingrigourtothe depositary;’—against
whom, on the contrary, ‘“hishonest disposition being
¢t gscertained,the judgeistoproceed withmildness.” (1

Havingdiscussedthosebailments, where the benefit
is all on one side, the remaining class is that of those
where it is reciprocal. Such are mutual trusts, pledges,
and the various kinds of Ziring ; of each of which in
their order.

Mutual trusts, as referable to the law of bailments,
subsist specifically, wherereciprocal deposits, loans, or
thelike,are madebetween two or moreparties; which,
whetherthey bepartners intrade, co-parceners, or per-
sons not otherwise connected than by the transaction
in question, it is plain must be governed by the rules
that have been, or are yet to be stated ; only with a
reciprocal, instead of a single application.®

The law of pledges requires a more detailed consi-
deration ; the rules concerning them being chiefly
deducible from the relative interest resulting from
them to the debtor and creditor, as establishing credit
on the one hand, and securing payment of a debt on
the other. A pledgeisan accessory contract, being a
bailment of something to the creditor, on a loan of
money ; which, by the Hindu law, may be for se-
curity only, or for security joined with use ;® and, in
this respect, it may be compared with the Vivum vadi-
wm, and the morfuumvadium ;—the lLving, and the

(1) Menu, ch. VIII, 196, 187.—Essay on the Law of Bailments, p. 30.
(2) Nareda, 1, Dig., 408.—Id., 410.—Menu, Id., 415.

Essay on the Law of Bailments, p. 82.
(8) Post, Append. to ch. XIT, p, 463,
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mori-gage, in ours.® But, though this be in general
so, and though, to ensure the efficacy of a pledge or
mortgage, the Hindu law inculcates the necessity of
possession,® the authorities to this purpose are not
applicable to a sort of mortgage, much in use in Hin-
dustan, and the Provinces subject to Bombay, termed
Drishta bandhaca ; by which (according to the usual
course of mortgages with us) the pledge is assigned to
the creditor as a security without possession, or inten-
tion of possession, till the stipulated time arrive;® so
that it may be doubted, whether this mode of pledg-
ing be not originally Hindu, instead of Attick, as has
been supposed.”) In the case of a pledge for use, the
debt and interest being extinguished by the use, or
otherwise, it reverts to him who made it ; on the other
hand, any part of the debt remaining, upon expiration
of the time for payment, the pledgee, or creditor, may
continue to use it, making a demand for payment, and
giving notice of his intention to the debtor, or his re-
presentative ; or, if it be a pledge for securizy only, he
may, under the like circumstances, begin to use it, if
capable of use, without injury to the substance, giving
like notice ; while an unjustifiable use of one, being a
violation of an implied agreement, works a forfeiture
of interest.®” In either case, he may, by proper ap-
(1) Post, Append. to ch. XIT, pp. 461, 470.
(2) Vyasaand Vrihaspati, 1,Dig.,205.—Post, Append to ch. XII.
pp. 465—467.—C. 2, Bombay Rep., p. 130.
(38) Post, Append. to ch. XII, pp. 467, 469.
(4) By Sir William Jones. See Essay on the Law of Bailments,
p. 84. Catyayana, 1, Dig., 209, et seq.
(5) Mennu, ch. VIII, 144, 150.—Vishnu, 1, Dig., 135, 144.
Yajnyawalcya, Id., 145, 147.—Vrihaspati, Id., 149, et seq.
Vyasa, Id., 186.—Smriti, Id., 197, 198, et seq.—Catyayana,

1d., 200.
36
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plication, attach the article, so as to have it sold for
his benefit ; an account of what is due upon it being
previously taken ; the excess, if any, upon the sale, to
be paid into Court, for the benefit of the owner.™
And, on this ground it is, that a pledge should, in the
judgment of Hindu lawyers, be always taken, where a
loan is made to a kinsman, or a friend, against whom
compulsory payment cannot be so conveniently en-
forced.® So, in the absence of the creditor, and no
one on the spot to represent him, the debtor may re-
deem his pledge, by paying into Court what is due
upon it. By usage, contrary perhaps to the strict let-
ter of the law, a pledge is assignable ; but the assign-
ment (which can only be for an equal, or less sum, than
the sum advanced upon it) should correspond with the
original contract ; from which any variation might em-
barrass the redemption, on the part of the owner, by
whom it wasfirst pledged.® But a pledgeby the owner,
of thesamething, at the same time, to two ditferent per-
sons, for the full valueto each, is fraudulent and punish-
able: and,as between thedifferent pledges, the first hy-
pothecation prevails, subject to priority of possession ; or
there may be an equitable adjustment of the right, ac-
cording to circumstances.® As effects bailed can-
not be legally aliened by the bailee,(® so is the law

(1) 1, Dig., 197 to 202.

(2) Vrihaspati, 2, Dig., 69.—1, Id., 18.

(3) Menu, ch. VIII, 143.—1, Dig., 189 to 192.—Id., 20.

(4) Catyayana, 1, Dig., 209.—Id., 211.—Smriti, Id., 213, et seq.
Yajnyawalcya, Id., 476.

(6} Dacsha, 2, Dig., 210.—1d., 152.
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justly jealous of such an attempt on the part of the
ownerof property bailed, whilethe interest of thebailee
in it continues ; asinthe case of a pledge. Itisagreed,
that a purchaser, being privy to the article being in
mortgage at the time, the transfer would not avail him.
It is farther admitted, that it may be restrained by in-
junction,upon timely application to the Court; and the
result of a good deal of dubious discussion on the point
is, that to render it valid, in favor of the alienee, he
should see the thing for which he treats ; and not only
have reason to be satisfied, that it is unencumbered, but
obtain immediate possession ; from all which it may be
collected, that a clandestine disposal by the owner, to a
third person, of a thing already pledged to another for
an existing debt, (like the case, with us, of a second
irregular mortgage,) can scarcely take effect, unless
(contrary to the general policy of the Hindu law) the
creditor have improvidently allowed the pledge to re-
main in the hands of his debtor ;¥ conformably with
the declaration of Yajnyawalcya, viz., that, in other
contested matters, the latest act shall prevail; but that,
in the case of a pledge, a gift, or a sale, the prior con-
tract has the greatest force ;®—as also with the obser-
vation of Jagannatha, that, were it otherwise, “no man
“ would make a loan, apprehending that the debtor
‘“would sell to another, what he had already pledg-
“ed ;”®—thus distinguishing between a pledge, and a
deposit for safe custody ; which latter, as he remarks,

(1) 2, Dig, 148.
(2) 1, Dig., 476.
(8) 2, Dig., 147.
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has little comparative force, and may be at any time
recalled by the owner.® Prescription runs in other
cases ; titles being gained by long possession, and lost
by silent neglect.® But his property in a pledge is
never lost to the owner, by any lapse of time, while it
remains, as such, out of possession ;@ but, on the con-
trary, it must be faithfully preserved for restitution to
him by the creditor; who will be bound to indemnify
his debtor, for any damage it may sustain in his hands,
through want of due care; the debtor, in the event of
loss not attributable to the creditor, being bound to
re-place, or make it good : the debt, for which it wag
given, with the interest running upon it, remaining
payable notwithstanding.®? A slave being pledged,®
the law protects him, in the hands of the pledgee, from
insult ; and much more from blows, séruck on a sensible
part.”’®

The last bailment to be considered, as productive of
mutual benefit, is that of Auring, which is of various
sorts, corresponding with others, where the benefit is
not mutual, but on one side only. For as there may be a
loan, so there may be a hiring jor wse; and, as a man
may agreeto executeacommission gratuitously,so, may

(1) 2, Dig., 147, 148.
(2) Menu, ch. VIII, 147, 148.-~1, Dig., 214.
Yajnyawalcya, Id., 135.
(8) Menu, ch. VIII, 145, 149,—~Yajnyawalcya, 1, Dig,, 185.
(4) See the texts in the Digest, with the commentary upon them,
vol. 1, pp. 144 to 165,
(3) Ante, ch. V, p. 108.
(6) Catyayana, 1, Dig., 153, 159.
Lord Holt, as cited in the Essay on the Law of Bailments, p. 76.
[(a) All mortgages are ordinarily redeemable after any lapsc of time, and it is
not requisite that power to redeem should be kept open by specific deed.—Ramien
and another v. Meenatchy Iyen and others.—Dec, M, 8. U., 1856, p. 58.]
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the like service be undertaken for a reward, or ade-
quate compensation ; which is always implied in hir-
ing. And, as a commission either to do something
about a thing bailed, or simplyto deliver it to another,
may be without consideration, (enwalita, )V in the
same manner, a workman, or artist of any description,
may hire out his labour or skill; or, he may engage
himself for pay, as a common carrier. So that the
main differencebetween the bailments that have been
already discussed, where the consideration is all on
one side, and Airing, in its various branches, is, that,
in the latter, it is reciproeal; the owner of the thing
hired, or the hirer of himself, for whatever purpose,
being paid,in the one case, for the use of his properiy,
—in the other, for that of Zimself; while he who con-
tracts for the particular thing, or service, derives a
correspondent benefit from the temporary use of what
he so hires. And, upon thisreciprocity turns the res-
ponsibility, which the bailment in question stipulates.
Such being the general principle, it is to be seen how
it is applied in the Hindu law.

““ Wherever (says Jagannatha) the property of one
¢ person is, for some cause, delivered into the hands
¢ of another, for safe custody, the rules declared in re-
¢ gard to deposiis are to be applied : therefore the law
¢ of bailments (he adds) applies to a carriage, and the
“like received on hire : and so, in the case of a person
“ delivered by the King, or the like, into the hands

(1) 1, Dig., 405, 407.
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¢ of a guardian ;”’()—the meaning of which must be
construed to be, that it applies & forfior: to the case
of hire, which, as it is for the benefit of both parties,
cannot but be taken to impose a greaterresponsibility
on the bailee, than where the bailment is altogether
for the sake, and on account of him, by whom it is
made. NorisJagannatha singular in appearing “to
‘“ make no difference in this respect between a keeper
“of goods for hire, and a simple depository ;’ the
same generality,on thesameoccasion, occurring in an
author of our own ;® but, that the degree is to be
estimated by the peculiar nature of the bailment, is
sufﬁcienﬂy plain, from the declaration of Nareda, that
“whatever (of things Aired for a time, at a settled
¢“ price) be broken or lost, he (the Adrer) shall make
¢ good, except in the case of dnevitable accident, or ir-
‘¢ pesistible jorce.”® It may be here noticed, that, if a
man build a house, on ground which he has rented, he
has a right, on the expiration of hislease, to take with
him the thatch, the wood, and the bricks, of which it is
constructed,® contrary to the maxim of the English
law, cwjus est solum, ejus est usque ad celum; from
which, modern decisions, proceeding upon equitable
principles, have been gradually departing, in favor
of lessees for years.

To proceed to that branch of hiring, which consists
in the converting of the material bailed,into an article
of use;—Indiahasever been celebrated for itsworkers

(1) 1, Dig, 411
(2) St.Germain, as cited in Essay on the Law of Bailments, p. 97.

(3) Nareda, 2, Dig., 283.
(4) Nareda, 2, Dig., 281, et seq.
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in the precious metals, to whom gold or the like being
entrusted to make into ornaments, for hire, in propor-
tion to the quality, and the nature of the thing want-
ed,) whether the workman contract for the piece of
work, or for time, if he fail in performance, he forfeits
his hire, though the work want but little of being
completed, or the time of being expired ;® and, as he
is bound to be diligent in the execution of what he
has undertaken, so is he answerable for reasonable
care ; that is, for any injury to, or loss of, what has
been entrusted to him, that can be traced to his
fault.® So, in the case of a common carrier, he is
responsible for a loss, not happening by the act of
God, or of the king; to which, for anything ap-
pearing to the contrary, may be added seizure by
robbers, the carrier not having led to it, by any in-
discretion of hisown,much lessby anyconcurrence on
his part, direct or implied ;* in which respect the
Hindu differsfromother later Codes, particularly from
the law of England, which makes the carrier liable for
a loss by robbers, under whatever circumstances ; on
the ground of policy,lest he should combine with them,
for the purpose, without the possibility of detection.®

Thushasbeen discussed the comprehensive,and im-
portant contract of bailment, underitsvariousaspects,
as recognized by the Hindu law ; the bailor in every

(1) 1, Dig. 408.—2, 1Id., 77.

(2) Menu, ch. VIII, 215, et seq.— Vriddha Menu, 2, Dig., 275,
Matsya Purana, Id., 276.
2, Bombay Rep., p. 234.

(3) Vishnu, 2, Dig., 271.

(4) Nareda, 2, Dig., 272.—Yajnyawalcya, Id., 274.
Vriddha Menu, Id., 272.——Menu, ch. VIIT, 408,

{5) Essay on the Law of Bailments, p. 103.
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case, retaining, in the thing bailed, a reversionary in-
terest, to take effect, as soon as the purpose of the
bailment shall have been answered ; the bailee being
bound to preservewith care, greater or less, according
to the nature of the bailment, the thing bailed, while
his temporary property, or possessionof it,continues ;
as well as to perform about it, with effect, whatever
he may have undertaken.

2. Thenext contract to beconsidered, accordingto
the order that has been proposed, is that of loan, or
borrowing, for consumption ;,—whether of money, or
other thing, answering the description.® It differs
from loan for wse, (which is a bailment,) in that the
property of the money, or other thing lent for con-
sumption, vests in the borrower, to be (not returned,
but) re-placed by him, with an equivalent ;—together
with suchcompensation for the loan, as may have been
stipulated. The compensation for the loan of money
is wnterest; and for performance of the terms of the
contract,on the part of the borrower, it is usual to take
security, consisting in pledges, or sureties, or both :—
of each of which two subjects, namely, ¢nterest and
security, in their order.

Though interest upon loans appears to have been
always allowed by the Hindu law, yet, prohibited, as
it is, as a means of acquisition to the two higher
classes of Brahmin, and Cshatrya, the prejudice that
existed against it with the Jews, and among other
ancient nations, operated, it is plain, with the Hindu
legislator; according to whom, “neither a priest, nor

(1) Menu, ch. VIII, 151,—I, Dig., 32.
Harita, 1, Dig., 53.
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““amilitarymanmustreceive interest onloans; though
¢“ each of them (he adds,) may pay the small interest
¢ permitted by law, on borrowing for some pious use,
“to the stnful man who demands it.”® But, as the
Jews, restricted fromtaking it from one another, were
permitted to tale it from a stranger,® so is it express-
ly allowed to the mercantile class, (the Vaisya,) as an
unexceptionable mode of subsistence.® Appropriate
kinds are specified, varying in number with different
authorities, according as it has been contracted for ;*
which Menu says, ought to be from day to day,?
though it is most commonly reserved by the month.®
The longer or shorter period, by which interest is
reckoned, concerns the option of re-payment, and the
avoiding of fractions. A short period being consider-
ed to be in the debtor’s favor, the creditor is not to
stipulate for reckoning it by a longer one. Whatever
may be the rate demandable by the sinful man, upon
a loan for a pious use, it has, in general, ever been
high in India, according to the risk run, and in the
direct order of the classes; a higher rate being de-
mandable, as the class whether of the borrower or
lender is inferior ;—the lowerthe tribe, the higher the
interest that may be exacted.” It variesalso accord-

(1) Menu, ch. X. 117.—1, Dig., 434.—2, Id., 137.
- {2) Deut., ch. XXITI, 20.

(8) Menu, ch. X, 115, 116.—2, Dig., 135, et seq.
(1) Texts and Commentary, 1, Dig., 49 to 51,
(5) Menu, ch. VIII, 151.

Id., adeo argentum ab Danistd.

Apud Thebas sumpsit feenore.

In dies minasque argenti singulas, nummis.—PLAUTUS.
(6) Jagannatha, 1, Dig., 34.
(7) Menu, ch. VIII, 142,—1, Dig., 45,—Post, Append. to ch. XII,

P, 472.—E.
37
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ing to the existence, or non-existence of a pledge.®’
Involved inapparent contradiction, the subject is con-
sidered by Jagannatha to be intricate ;¥ nor has his
commentary always the effect of elucidating what is
obscure, or disentangling what is perplexed. Though
thelawhasprescribed certain rates,as respectively ap-
plicable to the different classes, and serving, as they
do, to govern cases,inwhichinterestbecomes payable,
without previous agreement, it is to be collected, that
the rules on the subject leave the parties at liberty to
disregard them, substituting other terms, where they
think proper.® Like our own, the Hindu law con-
templates cases, where the risk being greater than the
specified rate will compensate, a higher may be bar-
gained for, according to the nature of it, whether it be
by sea, or by land, answering, in some degree, to our
respondentia; the consideration, in these cases, being
not only theincreased risk of non-payment, but the su-
periorprofitaceruing to the borrower, bythe dangerto
whichhe and hisproperty are exposed :—in all cases of
the sort, the adjustment of the interest is to be settled
betweenthe parties, “by men wellacquainted with sea
“‘ voyages, or journies by land ;—with times,and with
¢¢ places.”® Ithasshownthesameconsideration,where
the contract has taken place in a foreign country, the
rule being, that, however different, the customary

(1) Menu, ch. VIII, 140, et seq.—1, Dig., 29, et seq.
@) 1, Dig., 53.
(3) Catyayana, 1, Dig., 50.—Id., 70, et seq.
(4) Yajnyawalcya, 1, Dig., 46.—Id., 80.
Menu, ch. VIII, 157.—1, Dig., 48.
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rate prevails, and must be paid.® Whatever be the
rate, or the reservation of it, all authorities seem to be
agreed,that interest, whileit continues so, cannot bear
interest ; and that compound interest cannot be con-
tracted for.® At the same time, the debtor being
unableto pay the interest reserved, at thetime agreed,
nothing exists to hinderthe parties from renewing the
contract, first coming to an account, and turning the
interest due into principal ; from which date it will, in
effect, carry interest.® But, it imports the lender not
to let interest so run in arrear, as to equal the princi-
pal, before coming to such an account ; since it is also
settled, (as with us,®) that it never can be allowed to
exceed the principal ; but must stop there, as it does
upon a tender.® The position, however, is confined,
generally,to loans of money;—not extending to grain,
and other things of which loans may be made, not in-
volving the notion of usury. Of those, the amount of
interest, running omn, is not limited to the principal.®
On the other hand, many things are enumerated, that,
in their nature, bear no interest; as a debt contracted
at play; asum due on account of suretyship ; an unli-
quidated demand, and others; though, upon any of
them, it may be reserved by agreement.®

To proceed to the subject of Surefies, that of pledges

(1) Nareda, 1, Dig., 53.—Id., 83, 86, 88.
(2) Menn, ch. VIII, 153.—Vrihaspati, 1, Dig., 49.
Nareda, 1, Dig., 50.—Yajnyawaleya, Id., 51.
(3) Menn, ch. VIII, 154, 155.—1, Dig., 65, 83.—Vrihaspati, 2, Dig., 70.
(4) Yajnyawalcya andVishnu, 1, Dig., 133.—Gautama, Id., 138.
Post, Append. to ch. XII, p. 473.
(5) Menu, ch. VIII, 151, and Texts from Ixii to 1xx, with the Com-
mentary, 1, Dig., 112 to 123.
(6) Text lxxi to lxxv, with the Commentary upon them, 1, Dig., 124
to 133.
[(2) The Usury laws have been repealed, as regards India, by Act XXVIII of
1853, and the restriction here referred to is not applicable to bonds, contracts, &c.,
executed or entered into on and after the 1st of January 1856,]
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having been already discussed.® In the adoption of
sureties, a variety of personsare enumerated, who (it is
said)should neverbe acceptedas such. The exceptions
involve either some inconsistency with prior engage-
ments, or some incompatibility with subsisting con-
nexion; if not an evident risk of the object failing,
from the character, or description of the person pro-
posed, in the event of his being selected, as the in-
tended surety.® In a system, however, like that of
the Hindus, not restricted to positive ordinance, they
may beconsidered perhaps, for themost part, as afford-
ing matter of prudential caution, rather than of legal
disqualification ;—though the rejection of one undi-
vided brother, as a surety for another, respecting a
common interest, would indeed be consonant to the
strictest law, as has appeared in the chapter on Par-
ceners.® Sureties are for appearance, for the honesty
of the debtor, or for payment ;* and bail in an action
may be taken from the plaintiff, as well as from the de-
fendant. Sureties for payment are bound for delivery
to the creditor of effects pledged by the debtor ;*® as
suretyship for appearance, includes also that for or-
deal,® (a mode of trial not available in our Courts,) so
that, if the debtor, liable to ordeal, be not forthcoming,
the surety must pay the debt: and, where it is for ap-
pearancegenerally,the productionof thedebtor, at the

(1) Ante, p. 280.

(2) Catyayana, 1, Dig., 226.

(3) Amnte, ch. IX, p. 219.

(4) Vrihaspati, 1, Dig., 233.—XNareda, Id., 237.
Yajnyawalcya and Catyayana, Id., 239.

(5) 1, Dig., 246.

(6) 1, Dig., 240.—Ante, p. 224,
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time and place agreed, subject to insuperable impedi-
ments, must be bond fide, so that he may be amenable,
if living, to payment ;® the law being indulgent with
respect to the time allowed for producing him, where
he has absconded ; as well as, in every case, with re-
spect to the obligation of the surety to pay, where it
has become absolute, by the failure of the principal ®
The surety for Zonesty is answerable, if, by confidence
in his representation, the creditor has been misled:®
involving a question of responsibility, that occupied,
not long since,agooddeal of attentionin Westminster
Hall; upon which the opinions of the Judges of
England were divided. Between suretyship for pay-
ment, and the other two kinds, there is this difference,
that, in the two latter cases, the surety dying, and
the principal neglecting to pay, the sons of the surety
are not answerable, unless their father was himself
indemnified ; and then the son is liable; as he is, in
all cases, subject always to assets, and without interest,
where the undertaking was for payment. Of sure-
ties, jointly bound, each is answerable for his propor-
tion only of the debt to be paid, unless it shall have
been otherwise agreed.® The principal must in all
cases, the first sued ;—the surety, having paid, has his
claim over against his principal, for re-payment ; the
measure of which varies, according to circumstances,

(1) 1, Dig., 248.—Post, Append. to ch. XTI, p. 475.

@) 1, Dig., 244.

(3) 2, Dig., 235.—1, Bombay Rep., p. 98.

(4) Menu, ch. VIII, 160, 162.—Yajnyawalcya, 1, Dig., 247.
Catayayana, Id., 248, 255.—Post, Append. to ch. XII, p. 476,

(5) 1, Dig., 257.
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and according to the nature of the commodity, as dis-
tinct from money, for the return of which the principal
has contracted.®

In all cases of loans, not only is it urged to take
either a pledge, or a surety ;® but the acknowledg-
ment of the surety, and the agreement for the loan,
are also recommended to be in writing: of which
forms are given in the Digest.® Good rules! but
not indispensable ;—since, infringing them, “if (says
¢ Jagannatha) a man deliver a loan, without either
‘¢ pledge or writing, he violates no duty ; and the debt
‘“being anyhow proved, the debtor shall be com-
¢ pelled by the King to repay it to his creditor.”®
Trade, and money-lending, though the proper business
of the (FPaisya or) mercantile class,®) are permitted
even to the Brahmin and the Cshatrya, if unable to
subsist by more appropriate means.(©

3. The subject of money-lending, or the contract of
borrowing, having been discussed, the next for consi-
derationis,that of purchase and sale, or of exchange ;—
barter being, in effect, a sale, and subject to the same
rules ; the difference consisting only in the distinction
between a price, which is applicable to a sale, and an
equivalent, which is applicable to exchange; as re-
marked by Jagannatha.("}

Sale, then, is constituted by payment of the price,
anddelivery of thearticle,according toagreement. On

(1) 1, Dig., 258 to 262.
(2) Vrihaspati, 1, Dig., 19.—Nareda, Id., 27.

(3) 1, Dig., 21 to 28.—Id., p. 241.

(4) 1, Dig, 27.

(5) Menu, ch. VIII, 410.—1, Dig., 12.—Ante, p. 4.
(6) Vrihaspati, 1, Dig., 14.—Post, p. 302

(7) 2, Dig., 336.
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zoods sold and delivered, but not paid for on demand,
interest accrues after six months from the sale; as it
does on the price paid, where the article has been
“ kept back ;' unless there have been a special agree-
“ment, as to the times of delivery and payment.”® A
thing sold, and not delivered, (subject to any special
agreement, ) is at the risk of the vendor; so that, if,
while it remains unduly in his hands, its value sink,
he must make it good, with an attention to the even-
tual profit, where it wasg purchased for exportation ;
the same obligation attaching, by whatever means it
may be lost.® Where the price has not been stipu-
lated, the law implies a reasonable one, (quantum va-
lebat,) to be settled, in case of dispute, by merchants.®
If, instead of paying down the price, earnest be paid,
and the buyer, afterwards break the agreement,
the earnest is forfeited; and if, in such case, the
seller break it, he is liable to repay the earnest two-
fold.®® Where the matter restson the original agree-
ment, and the vendee, upon its being tendered, refuse
to accept the commodity he has bought, there is, with
regard to him, an end of the contract; and the owner
may dispose of the article as he pleases, the vendee
being responsible for any loss, resulting from his not
having completed his purchase.’”: One of the most
important considerations in every sale, is the security

(1) Catyayana, 1, Dig., 101.
(2) Nareda, 2, Dig., 319.
(8) Nareda, 2, Dig., 318, 319.—Yajnyawalcya, Id., 319.
(4) Nareda, 2, Dig., 329.
(5) Yajnyawaleya and Vyasa, 2, Dig., 327.—Id., 1, 205.
(6) Nareda, 2, Dig., 827.—Yajnyawaleya, Id., 304.
[(a) With any damages the purchaser may have sustained.—Alvar Chetti
v. Vaidilinga Chetti.—1I, Madras High Court Reports, p. 9.]
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of the vendee, not only as to the right of the vendor to
sell, but as to the thing sold proving what it was re-
presented to be,according to the fairunderstanding of
the buyer. And, upon these two points, as upon so
many others, relating to contracts, there is a striking
analogy between the Hindu law and our own. With
regard to the first, the general principle is, that a sale
without ownership in the vendor, being void, there is
no safety for a purchaser but in market overt. Market
overt, as opposed to all traffic with suspicious charac-
ters in secret places, at improper times, or for unfair
prices, as circumstances indicating fraud,® is, in
strictness, that which is carried on before the Kmo 5
officers; where, by means of a proper entry, the
seller may be known, and got at;*—the establish-
ment of markels and fairs, with the regulations of
weights and measures, as well as the rights of pre-
emption and embargo, having belonged to the prero-
gative in India, ever since the days of Menu.® But,
it is said, that market is mentioned as aninstance only;
and that the requisition of the law is satisfied, by a
purchase made openly in the presence of respectable
persons.”  The purchase having been so far unexcep-
tionableon thepart of the purchaser, it remainsfor him
still, if questioned, to producethe seller, for which time
is to be given;® who, being produced, the owner

(1) Yajnyawalcya, 1, Dig., 489.—Vrihaspati, Id., 511.
Nareda, Id., 512.—2, Id., 14.

(2) 1, Dig., 489.—2, Id., 145.

(3) Menu, ch. VIIT, 401, 403, 399.

(4) 1, Dig., 489.

(5) Catyayana, 1, Dig., 484.
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recovers his property, and the buyer receives back his
price.? Theseller not being to be found, the owner is
entitled to get back his property, paying the buyer-
one-half what he paid for it ; presuming the purchase
on his part to have been fair.® And, if not having
been made in market overt, the buyer cannot pro-
duce the seller, he is liable to relinquish the goods
s0 bought to the owner, onproof by the latter of his pro-
perty ;®—a sale under these circumstances being re-
garded as void. The equity of the Hindu rule, where
the lossis divided, consists in the supposition of the
owner having been in some fault ; since otherwise, it is
imagined, he could not so have lost his property ;—an
inference that is made by the law, even where he had
been robbed of it ;® for which supposed fault, he forfeits
halfits value, as the price of getting it back, under the
special circumstances ; while the purchaser eventually
loses half what he gave for it, as a punishment for buy-
ing from one, whom he cannot afterwards produce.®
Notunlikethe regulation,amongthe ancient Visigoths,
noticed by Sir William Jones; according to which,
¢ if precious things were deposited, and stolen, time
““ was given to search for the thief; and, if he could
“ not be found within the time limited, a morefy of the
“ value was to be pald by the depositary to the owner,

(1) Menu, ch. VIII, 201, 202.—1, Dig., 502, 487, et seq.
Marichi, 1, Dig., 510.

(2) The same authorities.

(8) Chandeswara, 1, Dig., 484.

(4) 1, Dig., 129, 130.

(5) Vrihaspati, 1, Dig., 509.—Nareda, Id., 505.—Id., 508.

Vishnu, Id., 510.
38
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““ ut damnum ex medio uterque sustineret,”™ Such is
the difference, by the Hindu law, between a public
and a private sale ;® each implying a warranty, in re-
spect to the title of the vender ; as was the case by the
civil law, and is by our own.

‘With respect to the second point, regarding the in-
tegrity of the article purchased, forming one of the
eighteen titles of Hindu law, under the head of ¢ 7e-
scisston of purchase and sale ;® here also, the law ex-
pects that a thing be, what it is represented to be.®
But, in general, it is the buyer’s own fault, says Jagan-
natha, if he examine not the commodity ;® and it is
his duty, ‘“ to know what may be the loss on each ar-
‘ ticle, and what the gain.”® Therefore, it is not suffi-
cient,that the price of an article have been bigh,to sub-
ject the seller, on this account, to have it thrown back
upon his hands; it must, for thispurpose, have heen ex-
cesswe.” Of marketable things, the prices are, as they
may have been settled by authority for the market ;®
any combination to defeat which is punishable with
the highest amercement,®—beinga thousand panas.t?
If the desire to rescind the contract arise from the
discovery of a blemish, or defect in the article, wn-
known to both parties at the time, it may be returned,

(1) Xssay on the Law of Bailments, p. 113.

(2) 1, Dig,, 484

(3) Menu, ch. VIII, 222.—2, Dig., 307.

(4) Menu, ch. VIII, 203.—1, Dig., 514.—2, 1d., 316.

(5) 2, Dig., 321.

(6) Nareda, 2, Dig., 313.

(7) 2, Dig., 312, et seq.

(8) Menu, ch. VIII, 402.—Yajnyawalcya, 2, Dig., 333, et geq.
(9) Yajnyawalcya, 2, Dig., 332, 333.

(10) Menu, ch, VIIT, 138,
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within the period limited for the purpose; different pe-
riods being allowed for examination, or trial, according
to its nature, as it is more or less perishable. If frau-
dulently sold, with a concealed blemish, it may be
returned at any time.” And fines are declared, against
those who falsify, or clkea? in weights, or measures;
who adullerate drugs or other things, with improper
mixtures, for the purpose of sale ; or who disguise one
thing for another, counterfeiting “ the skin of a tiger,
“by coloring the skin of a cat ; or a ruby, by tinging
‘““a glass bead with another hue;” for which the pe-
nalty is eight times the amount of the sale,®

4. Theremaining contract, to be adverted to, is that
of debt, ( Rinadan,) constituting the first of eighteen
titles, enumerated by Menu ;® reserved for mention
here the last, as being involved in, and, for the most
part, the result of, other contracts already detailed,
rather than a substantive and independent one; re-
specting which, most that occurs among the only au-
thorities referred to, as such, in this work, has been
anticipated,eitherin thepreliminaryobservations upon
contracts in general, referring, among other things, to
the circumstances, under which particular persons are,
or are not, capable of contracting debt,™ with the con-
siderations that are excluded, as unlawful ;® or in the
chapter of ¢ Charges on the Inheritance,” showing,

(1) ¢, Dig., 316.—Id., 309, et seq., 314, ¢t seq.
Nareda and Vrihaspati, 2, Dig., 325.

(2) Yajnyawaleya, 2. Dig., 329, et seq.

(3) Menu, ch. VIII, 4, 139,

(4) Ante, p. 268.

(5) Ante, p. 266.
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how far the obligation of payment attaches, upon the
death of a debtor, on his representative ; as also the
order in which it is to be made, where there is a defi-
ciency of assets ;P or, lastly, in discussing the two
accessory contracts of pledges,® and sureties,® with
the subject of interest.” Among the provisions ap-
plicable to the subject, is to be noticed the period,
within which actions must be brought ; being, for the
recovery of debt, orotherpersonal matters, ten years.®®
Noris a suit the only mode of enforcing it ; the text of
Menu, cited in the Mitacshara, authorizing the reco-
very of a man’s property, ‘ by the aid of laws, divine
“ or human ; by stratagem ; by the practice of achasi-
“ftum ; and even by force;”9—by acharitum, being
meant that remarkable one of sitting dherna at the
door of the debtor, abstaining from food ; till, by the
fear of thecreditor dying at his door, compliance,on the
part of the debtor, is exacted ;—an alarming species
of importunity, prohibited in the Bengal Provinces,
by one of the Bengal Regulations; the preamble
to which, drawn wup by the late Mr. Duncan,
while President at Benares, gives an interesting
description of this extraordinary proceeding ;7 ex-
isting in practice probably, rather than warranted

(1) Ante, p. 158.

(2) Ante, p. 280.

(3) Ante, p. 291.

(4) Ante, p. 288.

(8) 'Vrihaspati, 1, Dig., 185.—Post, Append to ch. XIT, p. 477.

(6) Bebustahomeduoﬂioers Reng. Rep.,1808, p. 175.—Duff’s Hist. of
Mahrattas, vol. ii, p. 4. N ote.—Bishop Heber’s Narrative, vol. i,
p. 433.

Menu, ch. VIII, 48, 49, 50,176.—1, Dig., p. 337.-——Ante, ch. VI.
(7) Vrihaspati, 1, Dig., 339, 354.—Asiat. Reg., vol. iv, p. 333.
[(a) This and similar cases are mow governed by the law of Limitations as
preseribed in Act XIV of 1859.]
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in law ; if it be true, that in a Hindu Court, such
a settlementwould notbe pleadableto an action by the
creditor, against the same debtor, for the same cause ;
on the ground, that the debtor should have resisted
such a mode of enforcing payment, making his cre-
ditor amenable for the attempt.() In case of a suit,
both arrest and bail are competent; not, however,
withoutconsiderationofthe characterofthedefendant,
as to trustworthiness.(® If, upon the trial, the plain-
tiff be convicted of having preferred a false claim, or
the defendant of having set up a false defence, either
party is liable to be amerced, in twice the amount of
the sum in dispute, having done it knowingly :® and,
under any circumstances, the parties are subject to a
tax, towards defraying the charges of judicature.®
The creditor being of equal or superior class with his
debtor, an arrangement may be made for working out
the debt;® the work stipulated being consonant to
the class of the debtor, and not excessive ; if it be, he
will be entitled to his release.®® Should he be inca-
pable of labour, time must be given him for pay-
ment.® Such is the course, where a defendant has
no effects to satisfy a judgment ; in which case, a
Brahmin can only be compelled to pay according to

(1) Ellis in MSS. penes me ; and see Menu, ch. VIII, 168.

(2) Catyayana, 1, Dig., 346.

(3) Menu, ch, VIII, 39.—Yajnyawaleya, 1, Dig., 867.
Post, Append. to ch. XII, p. 454.

(4) Yajnyawaleya, 1, Dig., 872.— Vishnu, Id., 374.

(5) Menu, ch. VIIL, 177.—1d., IX, 229,

(6) Catyayana, 1, Dig., 352.

(7) Nareda, with the Commentary, 1, Dig., 353.
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his income, ¢ by little and little.”™® But, in this, and
every case of exemption in favour of the Brahmin, onec
of the sacerdotal class is intended ; all being born ca-
pable of that class, but few, comparatively speaking,
belonging to it ; the rest being secular Brahmins, pur-
suing various worldly pursuits permitted to them by
the law.® The sacerdotal, learned Brahmin, has in-
deed various exemptions, extending to capital punish-
ment ; but their number has probably, in all time,
rendered their claim an evil of no greater importance,
than what results in othercommunities from the toler-
ance of privileged orders ; and certainly not greater
than what existed under our own law, while benefit
of clergy was in full force.

Theaboveparticulars,treated atsufficientlength,by
Hindu writers, on the title under consideration, it
would be impertinent to dwell upon here ; the King’s
Charters, and Company’s Regulations, having settled
the mneans, by which matters in dispute between
Hindus are to be pursued, in British Courts of jus-
tice. For the like reason, the law of pleading,® and
of evidence, is passed over, though entering (particu-
larly the latter) into Hindu, as well as European
treatises, on the subject of contracts. DBut these parts
of their law, also, not having been, by the Royal

(1) Menu, ch. VIII, 177,

Yajnyawalcya, and Commentary, 1, Dig., 851, 385.
Jagannatha, 1, Dig., 354.

(2) Ante, pp. 53, 294.—And see Mr. Rickards, on subject of Castos, with
Heber’s Narrative, vol. ii, p. 327, 8vo, ed., where the Bishop takes
occasion to express the * suspicion he has for some time enter-
“ tained, that the distinction of Caste, weighs less on the minds of
‘¢ men” (meaning the Natives) ¢ than it used to do.”

(8) Menu, ch. VIIL, —Vyasa, 1, Dig., 869.—Nareda, Id., 370.
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Charters, reserved to the Native,® sufficient be it to
observe, that Hindu pleading was noticed with com-
mendation by Sir William Jones ;® and that, with
some trifling exceptions, the Hindu doctrine of evi-
dence is, for the most part, distinguished nearly as
much as our own, by the excellent sense that deter-
mines the competency, and designates the choice of
witnesses, with the manner of examining, and the cre-
dit to be given them; as well as by the solemn earnest-
ness, with which the obligation of truth is urged, and
inculcated ; insomuch that less cannot be said of this
part of their law, than that it will be read by every
English lawyer with a mixture of admiration and de-
light, as it may be studied by him to advantage.®
Even the pious perjury, which it has been supposed to
sanction,® being resolvable, after all, into no greater
liberty, than what our juries (not indeed with perfect
approbation) have long been allowed to take, where
the life of a prisoner, on trial before them, is at stake,
—credit is to be given to the pregnant brevity of the
Hindu oath, viz., “What he know to have been trans-
¢“acted in the matter before us, between the parties
¢ reciprocally, declare atlarge, and with truth ;) ag
also to the noble warning, with which the subject, as
detailed by Menu, isushered in, that, ‘‘either the Court

(1) BSece case of Syed Alley 2. Syed Kullee Mulla Xhan, (1813); Notes
of cases at Madras, vol, ii, p. 33, ed. 1827.
(2) See preface to 2, Dig., p. xii,
(3) Menu, ch. VIIL, from v. 13 to v. 122.
Yajonyawalcya, 1, Dig., 393, ot seq.—Post, Append. to ch, XII,
from p. 478 to p. 487.
(4) Menu, ch, VIII, v, 103, 104.—Pref. to same, p. Xviii.
See Hedaya, vol. ii, b, xxi, p, 666.—Aul, Gell,lib. i, ch. IIT.
(5) Menu,ch. VIII, 80.
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“ must not be entered by Judges, parties, and wit-
¢ pesses, or law and Zrutl must be openly declared.”®
Nor,recurring to the code that has been under consid-
eration, so far as Britain is concerned in administering
it, does aught, for the present, appear to remain, but
to repeat the hope, that it may adhere to the Policy,
which dictated to itslegislature the Acfs, preserving to
the Hindus its essentials ;—a policy, which it em-
ployed the powerful energies of one great man,® ex-
erted in the service, and for the benefit of his country,
anxiously to establish and maintain ; as it did those of
a distinguished ornament tohis profession, exercising
in their behalf, both on, and off'the seat of justice, his
elegant and varied faculties, to illustrate and pro-
mote ;®—a code, which liberal minds, making allow-
ance for ancient superstitions, and respecting, with in-
dulgence, primeval usages, willbeunwilling to disdain,
revered,(as ithas been remarked tobe,)® “as the word
¢ of the Most High !”—just as we, upon evidence
deemed by us to be sufficient, believe the Decalogue
to have been so delivered, at an early period, to the
Jews ; while eminent persons among us have taught,
(in common with the Hindus,) that Zefters them-
selves, so far from being of human invention, were
an immediate gift from ‘‘the beneficent Creator.”()
For the system in question, we see plainly, that
it is too much a mixture of ¢‘ despotism and priest-
“ craft,”® to have had the origin ascribed to it.

(1) Menu, ch. VIII, 13.

(2) The late Lord Viscount Melville.

(8) The late Sir William Jones.

(4) CPreface to translation of Menu, p. xix.

(8) Menu, cited in 1, Dig., 24.
(6) Prefaceto translation of Menu, p. xvii.
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But let us not, with unbecoming self-sufficiency, be too
severeuponhumanerror; unable, aswe are, to estimate
its source, or judge of its associations. Rather let us,
with characteristic generosity, toward a people that
deserve well of us, (doing, moreover, by them, as we
would be done by,) endeavour to preserve to them, in-
violate, at least its most useful portions ;—in which
hope and confidence, the present essay was begun, and
hasbeen finished ;—a work, long contemplated,and by
many often desired ; condensing, with probable,if nof
with perfect accuracy, within the shortest practicable
compass, the principal doctrines of the Hindu law, re-
ferable to subjects of special interest, as of the most
frequentoccurrence ;—inthecourse of whichhave been
adjusted, and applied, the ancient authorities, com-
pared with the opinions of the living; not without
attention to the conflicting tenets of different schools ;
with occasional reference, for the sake of illustration,
to other codes, and especially to our own ;—the fruit
finally, of independent leisure, earned by near twenty
years’ assiduous administration of justice, among the
people whom it concerns. Having accomplished so
much, toward rescuing parts of their law from the con-
fusion in which it lies, and the uncertainty that has
beenthought to characterize it, despondence, asto how
the attempt may be received, ought not perhaps to be
entertained. At least, a consciousness, as well with
regard to the design, as to the carc employed in its
execution, cannot fail to afford a reward, consonant to
such an undertaking, namely, an inward satisfaction,

that will,no doubt, be vastly enhanced, should it prove
39




306 ON CONTRACTS. [Chap. 12.

of theuseintended ;—thereby virtually contributingto
the contentment, and thence to the attachment of our
Hindu subjects, confessedly partial to their own institu-
tions ; and thus warranting its author in ascribing to
his connexion with India, in some small degree, the
nobleself-congratulation, towhichthe Athenianyouth
were, with reference to their country, by their early
devotions, taught to aspire—miw marpida otx farre
o

rapadboe, mhelw 8¢ kal dpelw.

Note.—The King’s Courts, as stated in the text,(® and the Queen’s
too, were required, by their respective charters, to administer the
Hindu law in all matters of contract and dealing between party and
party where both parties were Gentoos, but where only one belonged
to that class, they were to be guided by the law and usages of the
defendant.® This same provision has been extended to the present
High Courts so far as regards the exercise of their ordinary civil
jurigdietion ;(© but in their extraordinary and appellate jurisdictions
cases arising out of contract are to be determined, as in the late
Sudder Udalut, on the principles of justice, equity, and good con-
science.(d In the same manner are the Courts in the Mofussil to
act in cases coming before them for which no specific rule exists.(e)
In practice, the English law, as far as applicable, is adopted by the
Courts, but not unfrequently is reference to the Hindu law found
necessary and a decision is given in accordance therewith. There is
no definite rule as to what matters of contract are to be governed by
the Hindu law and what not ; but some idea may be obtained of
this by reference to the cases digested in the Addendum.

(1) , Patriam liberis non relinquam in deteriore, sed potius in
meliore, statu. Petit. Leq. Attic,, p. 12, 231.

[(a) Ante, p. 262]

[(b) 21 Geo. IIT, ch. LXTX, sect. xvii.]

[(e¢) ZLetters Patent, 26th June 1863, para. 18.]
{(d) 1Id., paras. 19, 20.]

[{e) Reg. ILI, of 1802, sect. xvii.]
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AL

Account by H. T. Colebrooke, Hsq., of the
Hendw Schools of Law.

(Referred to Ante, Preface, p. x.)

TaE laws of the Hindus, civil and religious, are by
them believed to be alike founded on revelation,a por-
tion of which has been preserved in the very words
revealed, and constitutes the Vedas, esteemed by them
as sacred writ. Amnother portion has been preserved
by inspired writers, who hadrevelation presenttotheir
memory, and who have recorded holy precepts, for
which a divine sanction is to be presumed. This is
termed Smritz, recollection, (remembered law,)in con-
tradistinction to Sru#i, audition, (revealed law.)

The Vedasconcernchiefly religion, and contain few
passages directly applicable to jurisprudence. The
law, civil and criminal, is to be found in the Smriti,
otherwise termed Dharma Sastra, inculcating duty,
or means of moral merit. So much of this, as relates
to religious observances, may be classed, together
with ancient and modern rituals, (being the designa-
tion of Calpa or Paddhati,) as a separate branch ; and .
forensic law is more particularly understood when
the Daarma Sastra is treated of.
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That law is to be sought primarily in the institutes,
or collections (sanhitas) attributed to holy sages:
the true authors, whoever these were, having affixed
to their compositions the names of sacred personages :
such as Menu, Yajnyawalcya, Vishnu, Parasara, Gau-
tama, &c. They are implicitly received by Hindus,
as authentic works of those personages. Their num-
ber is great: the sages reputed to be the authors
being numerous; (according to one list, eighteen;
according to another, twice as many ; according to a
third, many more ;) and several works being ascribed
to the same author: his greater or less institutes,
( Vrihat, or Caghu,) or a later work of the author,
when old, [ TVriddha.)

The written law, whether it be srutz or smrii, di-
rect revelation, or tradition, is subjeet to the same
rules of interpretation. Those rules are collected in
the Mimdnsd, which is a disquisition on proof and
authority of precepts. Itisconsidered asabranch of
philosophy ; and is properly the logic of the law.

In the eastern part of India, viz., Bengal and Bahar,
where the Vedas are less read, and the Mimdnsd less
studied than in the south, the dialectic philosophy, or
Nyaya, is more consulted, and is there relied on for
rules of reasoning and interpretation-upon questions
of law, as well as upon metaphysical topics.

Hence have arisen two principal sects or schools,
which construing thesametextvariously, deduce upon
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some important points of law different inferences
from the same maxims of law, They are sub-divided,
by farther diversity of doctrine, into several more
schools or sects of jurisprudence, which, having
adopted for their chief guide a favorite author,
have given currency to his doctrine in particular
countries, or among distinct Hindu nations : for the
whole Hindu people comprise divers tongues; and
the manners and opinions, prevalent among them,
differ not less than their language.

The school of Benares, the prevailing one in mid-
dle India, is chiefly governed by the authority of
the Mitacshara of Viyynaneswara, a commentary on
the institutes of Yajnyawalcya. Itis implicitly fol-
lowed in the city and Province of Benares; so much
so, that the ordinary phraseology of references for
law opinions of Pundits, from the Native Judges of
Courts established there, previous to the institution
of Adawluts superintended by English Judges and
Magistrates, required the Pundit, to whom the refer-
ence was addressed, ““ to consult the Mitacshara,”
and report the exposition of the law there found,
applicable to the case propounded.

A lhost of writers might be named, belonging to
this school, who expound, illustrate, and defend the
Mitacshara’s interpretation of the law. It may be
sufficient to indicate in this place, the Viramitrodaya
of Mitra Misra, and the Vivada fandave, and other
works of Camalacara. They do not, so far as is at
present recollected, dissent upon any martial ques-
tion from their great master.
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The Mitacshara retains much authority likewise in
thesouth and in thewest of India. But to that are add-
ed, in the peninsula, the Smrite Chandrica and other
works bearing a similar title, (as Dattaca Chandrica,
&e.,) compiled by Devana Bhatte, together with the
works of Madhava Acharya, and especially the Com-
mentary on Parasara, and likewise the writings of
Nunda Pandita, including his Vagayant, and Datta-
co Mimdnsd ; and also some writers of less note.

In the west of India, and particularly among the
Mahrattas, the greatest authority, after the Miétac-
shara, is Nilacant'ha, author of the Vyavahara May-
wc'ha and of other treatises bearing a similar title.

In the cast of India, the Mitacsharca, though not
absolutely discarded, is of less authority, having
given place to others, which are there preferably fol-
lowed. In North Bahar, or Metila, the writings of
numerous authors, natives of that province, prevail ;
and their doctrine, sanctioned by the authority of the
paramount Raja of the country, isknown as that of
the Mithila school. The most conspicuous works arc
the Vivada Retnacara, and other compilations under
the superintendence of Chandeswara ; the Vivada
Chintamont, with other treatisesby Vachespati Misre ;
and the Vivada Chandra, with a few more.

To these are added, in Bengal, the works of Jimuiax
Vahanaand those of Raghunandanc, and several othors,
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constituting a distinet school of law, which deviates
on many questions from that of M7tkile, and still
more from those of Benares, and the Dekkin, or
southern peninsula.

Note by Mr. Colebrooke.

An anonymous author, in a publication entitled,
“ Observations upon the Law and Constitution of
¢ India,”® has adverted to my use of the term school
in the sense in which it is here employed; and has
observed, that I talk ‘‘ of the Bengal school, and the
¢ Benares school holding different laws, as if the
¢ question were of taste, or of the fine arts.”

T am yet to learn why schools are to be restricted
to matters of taste and the fine arts ; or why jurispru-
dence is not to be taught and studied in schools. Nor
am I aware that any more appropriate term can be
chosen, when speaking of diversity of doctrine,
deduced by a varied train of reasoning and interpre-
tation, from the same premises.

I may remark, as I pass, that the anonymous
author has misquoted me. Iam not ¢ found talking
¢ of schools holding different Zlaws,” but different
doctrines, and different openions.

(1) P. 230.
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When the author, in the same paragraph, affirmed
that ¢ uniformity in the law of succession is gener-
¢ glly found in the same state,” he had forgotten that
the law is not the same in North and South Britain;
and perhaps he had never heard of gavel-kind and
borough English, nor of customs of the cityof London,
and of the county of York ; much less can he have
been apprized, that, but a few years ago, almost every
provinceof France, every Pays Coutumier in that king-
dom, had peculiar laws in relation to succession.

When he censured the Hindus for want of unifor-
mity in their laws, he overlooked, among his favorite
Mahomedans, the discordance of sects, and discre-
pancy of doctrine.

Can he be ignorant, too, that the Hindu name
comprises various nations, differing in language and
in manners, as much as the various nations of Chris-
tian Europe? It is no more to be wondered, that
law should be different in Bengal and Benares, than
that it is so in Germany and Spain.

H T C
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B.
BY H. T. COLEBROOKE, ESQ.

Hetracted from Mr. Tucker's Financial Statement,
1824, (p. 238.)

(Referred to Ante, Preface, p. xiii.}

As very incorrect notions appear to have been en-
tertained concerning the nature of the ¢ Panchdayeti,”
prevailing from ancient times in India, it is expedient
to consult the writings of the Hindus themselves, who,
in treating of the administration of justice, have occa-
sion to advert to the subject. The following is a
brief summary from very ample disquisitions, con-
tained in Treatises of Hindu Lavw.

An assembly for the administration of justice is of
various sorts: either stationary, being held in the
town or village ; or moveable, being held in field or
forest ; oritis a tribunal, superintended by the Chief’
Judge appointed by the Sovereign, and intrusted with
the Royal Seal, to empower him to summon parties ;
or, it i a Court held before the Sovereign in person.
The two first of these, are constituted at the request
of parties, who solicit cognizance and determination
of their differences; they are mnot established by
operation of law, or by the act of the King, but
by voluntary consent. The two last are Courts of

Judicature, established by the Sovereign’s authority :
40
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such a Court is resorted to for relief, as occasions
occur ; and not as the first mentioned, constituted
merely for the particular purpose.

To accommodate or determine a dispute between
contending parties ; the heads of the family, or the
chiefs of the Society, or the inhabitants of the town
or village, select a referee approved by both parties.

A mong persons who roam the forest, an assembly
for terminating litigation, is to be held in the wil-
derness ; among those who belong to an army, in the
camp ; and among merchants and artizans, in their

socleties,

Places of resort for redress, are, 1st. The Court of
the Sovereign, who is assisted by learned Brahmins,
as Assessors. It is ambulatory, being held were the
King abides or sojourns.

2nd. The tribunal of the Chief Judge (*“ Prad-
vwaca,” or, ¢ Dharmadhyacsha’) appointed by the
Sovereign, and sitting with three or more assessors.

This is a stationary Court, being held at an appointed
place.

3rd. Inferior Judges,appointed by the Sovereign’s
authority, for local jurisdictions. From their deci-
sions, an appeal lies to the Court of the Chief Judge,
and thence to the Raja, or King, in person.

The gradations in arbitration, are also three.
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1st.—Assemblies of townsmen, or meetings of per-
sons belonging to various tribes, and following differ-
ent professions, but inhabiting the same place.

2nd.—Companies of traders or artizans: conven-
tions of persons belonging to different tribes, but sub-
sisting by the practice of the same profession.

3rd.—Meetings of kinsmen, or assemblages of re-
lations, connected by consanguinity.

The technical terms in the Hindu, for these three
gradations of assemblies, are, 1st, Puga ; 2nd, Sréni ;
3rd, Cula.

Their decisions or awards are subject to revision :
an unsatisfactory determination of the ¢ Cula,” or
fumily, isrevised by the ““ Srén#,” or company, as less
liable to suspicion of partiality, than the kindred :
and an unsatisfactory decision of fellow-artizans, is
revised by the ¢ Puga,” or assembly of co-habitauts,
who are still less to be suspected of partiality. From
the award of the ¢ Puga,” or assembly, an appeal lics,
according to institutes of Iindu law, to the tribunal
of the ¢ Prddvivdca,” or Judge ; and, finally, to the
Court of the Raja, or Sovereign Prince.

The “ Puga,” “ Sréni,” and ‘¢ Cule,” are different
degrees of ‘“ Panchdyett ;> which, as is apparent, is
not in the nature either of a jury, or of a rustic
tribunal ; but merely a system of arbitration, subor-
dinate to regularly constituted tribunals, or Courts
of Justice.
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Tt was not the design of the Bengal regulations to
abrogate the ‘¢ Panchdyeti,” or to discourage arbi-
tration.

The judicial regulations of 1772, provided that,
«in all cases of disputed accounts, &c., it shall be re-
commended to the parties, to submit the decision of
their cause to arbitration ; the award of which shall
become a decree of the Court. Every encourage-
ment is to be afforded to persons of character and
credit, to become arbitrators; butno coercive means
to be employed for that purpose.”

This provision, in nearly the same words, of which
the above is an exfract, occurs in the regulations
passed in 1780.

It is repeated in the regulations of 1781, with this
addition, that ‘ the Judge do recommend, and as far
as he can, without compulsion, prevail upon the
parties to submit to the arbitration of one person to
be mutually agreed upon by the parties; and, with
this farther provision, that no award of any arbitrator
or arbitrators, be set aside, except on full proof, made
by oath, of two credible witnesses, that the arbitra-
tors had been guilty of gross corruption, or partiality,
in the cause in which they had made their award.”

Here we find the first deviation from the spirit of
Hinduarbitration: the regulationsof 1781 weredrawn
up by Sir E, Impey, and that deviation, which was
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intended to render arbitration more effectual, has, in
1t8 consequences, overset the system. Every dissatis-
fied party, unable to impeach the award of an arbi-
trator without proving partiality or corruption, set
about calumniating the arbitrator ; and imputed cor-
ruption to him simply, that he might obtain a revision
of the award, which, in the Hindy system, he might
have obtained in regular course of appeal, without
any such imputation. As the practice grew, all re-
spectable persons declined references, lest they should
be calumniated by the discontented litigant : and
“ Panchayets” has fallen into disuse.
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C.
Fxtract from Bombay Reports, vol. 1, p. 2, note ;
and vol. ii, pp. 391, 392.
(Referred to ante, p. lvii.)

PArseEs :—followers of Zooratusht, or Zoroaster, de-
scendants of the ancient Magi of Persia, who emi-
grated from their own country to India, upwards of
1,000 years ago, when it was overrun by the followers
of Mohammed ;—having had before them the alter-
native of dying by the sword, or of submitting to the
religion of the conquerors, by whom their ancient
books were destroyed ; so that everything concerning
their law, rests now in tradition, and compilations of
their learned men, since their arrival in India. On
their landing, they entered into a compact with the
Hindu ruler, of the town of Sunjum, where they first
settled ; by which they bound themsclves to an ob-
servance of the customs of the Hindus, to the extent
that, even in matters connected with the Hindu re-
ligion, as adoption, marriage, &c. ; the ceremonies of
the two people are the same ; any material difference
between them regarding matters of faith and religi-
ous worship only, not law.
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ADDENDUM
(To Fouwrth Edition)
CONTAINING A DIGEST OF REPORTED CASES ON POINTS
RELATING TOo HIiNDU Law.

ADOPTION.
(1.) Right of Adoption as regards Giver and Recetver.

1. A widow may adopt a son with the consent of her
husband or her relatives—ZRanee Sevagamy Nachair v. Stree-
mathoo Heranial Gurbah—Case No. 18 of 1841.—1 Dee.
of M. S. U, 101.—-Scott, Greenway and Stratton.

2. The consent of the husband may be given by a
writing mentioning the name of the child to be adopted and
of its parents, or leaving the child to be afterwards fixed
upon.—Id.

3. Awidow may legally adopt a son withoutthe consent
of her husband, if she have obtained permission of the caste
and the sanction of the ruling power.—Sree Brijbhookunjee
Muharaj v. Sree Gokoolootsasjee Muharaj.—5th November
1817.—1, Borr.,, 181.—Sir E. Nepean, Nightingall and Bell.

4. And having obtained such permission,shemustadopt
the nearest of kin to her late husband ; but if there should
bo two persons equally near, she may adopt either.—Id.

5. A widow is competent to adopt, even without the
injunction of her husband, the son of her husband’s brother,
and he therefore succeeds to the property of her late husband.
But she cannot adopt any other but her husband’s brother’s
son during his existence; nor, as it appears, can she adopt
any other but such son without the consent of her husband.—
Hulbut Rao Mankur v. Govind Rao Bulwant Rao Mankur.
~—1st Sept. 1823.—2, Borr., 75.—Barnard.

6. A female, under the law of Alya Santan, cannot
adopt if she have male issue living.—Cotay Hegady v. Man-
joo Kumpty and others.—10th August 1859.—M. S. U. Decs,,
1859, p. 138.—Hooper, Strange and Phillips.

41
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7. The second adoption of a son, the first adopted son
being alive and retaining the character of a son,is an illegal
and void act.(®— Rungamae v. Aichama and others.—-29th
February 1848.—4, Ind. App., 1.

8. A second adoption being invalid by cause of the
existence of the son first adopted, no change of circumstance,
such as the demise of the son first adopted, could render the
said invalid adoption a valid one.—Basoo Camumah v. Basoo
Chinna Vencatasa.—13th February 1856.—M. S. U. Dec,,
1856, p. 20.—Hooper, Morehead and Strange.

9. A Hindu cannot adopt a son, he having already an
adopted son and a son born.— Yachereddi Chinna Bassapa
and others v. Yachereddi Gondappa.—-4th December 1835.—-
8, P. C. Cases, Case 5.

10. Adoption made during the pregnancy of the wife
of the adopter is void, it being of the essence of the power to
adopt, that the party adopting should be hopeless of having
issue.—Narayana Reddiandanotherv. Vedachala.—8th Aug.
1862.—M. S. U. Dec., 1860, p. 97.—Strange and Beauchamp.

11. One brother cannot give another in adoption, for
brothers stand on an equality and one has no right over
another thus to dispose of him.—Muttusawmy Naidu wv.
Lucthmeedavummae and others—30th August 1852.—Id.,
1852, p. 96.—Inglis.

12. A Hindu having properly adopted a son, cannot
disinherit him, even for bad behaviour, nor can he adopt
another son.—Dace v. Motee Nuthoo.—6th October 1818.—
1, Borr., 75.—Nepean, Brown and Elphinston.

13. But should a man take another for the purpose of
adoption and change his mind before the full performance of
the ceremony for adoption, he is at liberty to put him aside
and to adopt any other whom he may choose.—Id.

14. The legality of an adoption cannot be challenged by
one who has consented to it.—Pillari Chetii Semudrale
Naidw v. Rama Lakshmama.—4th Aug. 1860.—M. S. U.
Dec., 1860, p. 91.—Strange and Beauchamp.

15. The Statute of Limitation applies to suits raised
to challenge an adoption.—Chocummal v. Surathy Amay

and another.~—22nd April 1854.—Id., 1854, p. 31.—Morehead
and Strange.

(a) All the authorities relating to this point arc quoted and com-
tragted in the repoxt of this case by Moore.—Moyr. Dig.
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16. Although a wife may not have obtained her hus-
band’s consent during his life to give their child in adoption,
she can, after her husband’s death and with the concurrence
of father, brothers, &c., give her younger son in adoption.—
Arnachellum v. Iyasawmy Pillai—Case No. 5 of 1817.—1,
Dec. of M. 8. U., 154.—Scott, Greenway and Ogilvie.

17. If a man and his wife have agreed in writing to
adopt a child and one of them die, the survivor must fulfil
the engagement : the agreement is not rendered void by the
death of one of the parties—Ranee Sevagamy Nachiar v.
Streemathoo Heraniah Gurbak.—Case No. 18 of 1814.—Id.,
101.—Scott, Greenway and Stratton.

18. If the husband, at the time of his death, refer to
an agreement entered into with his wife to adopt a child,
the wife is authorized thereby to adopt the child mentioned
in such agreement.—Id.

19. Whether the name of a child and of its parents be
mentioned in an agreement of adoption in order to identify
it, or, to know whose child is referred to, the name of the
mother or the tribe from which he is descended be named,
the agreement is binding in law.—Id.

20. Ifa Hindu, by will, express a wish to be repre-
sented by an unborn son of a particular person, who has but
one at the time, and who has no other living at the death of
the testator, his widow is not bound to wait indefinitely the
birth of a second for the purpose of adoption under her hus-
band’s will ; but may, without waiting, adopt any compe-
tent person she thinks proper.—Veerapermall Pillai .
Narrain Pillat and others—>5th August 1801.—1, Str., 91.

(2) Person to be adopted.
(a) General.

21. The adoption of a married man, though of the
Sudra caste, is illegal and void.—Chetti Colum Prusunna
Vencatachella Reddiar v. Chetéi Colum Mudu Vencatachellc
Reddiar.—Case No. 7 of 1823.—1, Dec. of M. S. U., 406.—
Cochrane and Gowan.

22. An orphan cannot be given in adoption.—Muthu-
sawmy Naidw v. Lutchmeedavumma and others—30th
August 1852.—M. 8. U. Dec., 1852, p. 96.—Inglis.

23. As a general rule, the adoption of an eldest or only
son 1is an act alien to the principles of Hindu law. Such
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adoption however when made by a paternal uncle, but by
none other, is sustainable.(®)—Permal Naicker and another
v. Pottecammaul and others.—29th Nov. 1851.—M. S. TU.
Dec., 1851, p. 254.—Hooper and Strange.

24. The adoption of an only son is, when made, valid
according to Hindu law.—Chinna GQaundan v. Kumarse
Gaundan.—10th Nov. 1862.—1, M. H. C. Rep., 54.—Scot-
land and Frere.

25. The adoption of an eldest or only son is improper
but not invalid. If a man have two wives, and by the first
one son, and by the second several, the elder of thosec by
the younger wife may be given and received in adoption.—
Veerapermall Pillat v. Narrain Pillat—5th August 1801.
—1, Str, 91.

26. The Dwyamushyayana form of adoption is not re-
cognized in the present age.(0O)—dnnamala Auchy v. Mun-
galum and others.—23rd March 1859.—M. S. U. Dec., 1859,
p. 81.—Hooper, Strange and Phillips.

) Relation.

27. The adoption of a party by his natural brother is
invalid.— Muthusawmy Naidwv. Lutchmeedavumma.—80th
August 1852.—Id., 1852, p. 96.—Inglis.

29. It is not lawful, and consequently not incumbent
on a man, to adopt the only son of his brother in preference
to the youngest son of his paternal uncle ; but if such adop-
tion take place it is valid.—.drnachellum Pillai v. Tyo-
sawmy Pillai—Case No. 5 of 1817.—1, Dec. of M. S. U,,
154.—Scott, Greenway and Ogilvie.

30. Where no legal bar exists to the marriage between
the adopter and his adopted son’s mother in her maiden
state, the adoption of a brother-in-law is not opposed to the
principles of Hindu law.—Kristniengar and othersv. Vena-
mamalat Iyengar—24th Dec. 1856.—M. S. U. Deec., 1856,
Pp. 213.—Anderson, Goodwyn and Harris.

81. The adoption of a wife’s brother ig valid.—Runga-
notgum and another v. Namasevoya Pillai and others.—
29th April 1857.—1d., 1857, p. 94—Hooper, Morchead
and Goodwyn.

_ . (o) This is an important decision, tho question having been gone
into by the latc Sudder Udawlut for the express purposc of authorita-
tively deciding it. In a more rceent case, pl. 24, the Madras ¥igh Court
also fully entered into the question, and Dicld that the adoptiom of an
only son is valid.

(b) See pl. 28, 24 and 25,
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(c) Age.

32. The age at which a child may be adopted,is not the
same in every caste. A child may be adopted from the
twelfth day after his birthto the day of the Upanayana or his
investiture with the sacred thread worn across the body. The
time for performing this ceremonyisfor Brahmins within their
eighth year of age ; for Chastriyas within their eleventh ; and
for Vaidyas within their tenth. Upanayana does not attach
to Sudras ; and, therefore, the limit for them is the period of
marriage or the sixteenth yearoftheir age—Ranee Sevagamy
Nachiar v. Streemathoo Heranich Gurbah.—Case No. 18 of

1814.—1, Dec. of M. S. U., 101.—Scott, Greenway and
Stratton.

33. Therulewhichrequires Upanayanatobe performed
among Brahmins within the age of eight years, is merely di-
rectory, and the ceremony will not be vitiated though per-
formed at a later period.—Sktreenevassien v. Sashywmmal.—
16th July 1859.—M. S. U. Decs., 1859, p. 118.—Hooper,
Strange and Phillips.

34. The adoption of a Brahmin is valid if made before
the Upanayana has been performed, though the boy may
have passed the age at which that ceremony ought, according
to strict rule, to be accomplished.—Id.

385. A similar point is decided in®) Kerutuareen v. Mt.
Bhobinersee—6th September 1806.—1, S. D. A. Rep., 161.—
H. Colebrooke and Fombelle.

(¢) A passage ciled as an authority of law by the Hindu writers whose
works are current in Bengal, expresses that after the fifth year a child should
not be adopted by any of the forms of adoption, but that a person desirous of
making an adoption should take a child of an age not exceeding five years.
On this passage a queslion arose whether limitation of age was to be under-
stood as positive and constituting an indispensabls requisite to the validity
of the adoption, or whether it admitted of any latitudo of comstruction. In
other provinces and even in Bengal, if adoption be of a near relation on the
paternal side, no difficulty would occur, as the adopiion of a brother's son or
other nearest male relative of the husband would be unquestionably valid at
an age much eoxcceding that specified. Bul in Bengal, where the adoption
of strangers to the family is practised, the settled doctrine is, that the boy’s
age must bo such, that his initintion, the principal ceremony of which is ton=-
sure, may be yet performed in tho adopted’s fumily., Admitting, then, the
authenticity of the passage and its interpretation (boih of which are however
contested) the best authorities in Bengul acknowledge the restriction as thus
oxplained and not as confined to the ;garticular age of five years, .Accordingly
in the case under consideration, tho boy mnot having been previously initiated
in his natural fathor’s family, was held by the Court to have beon legally
adopted.—Colob. and sce Macn. Cons. Hd. Law, 141, 192, ot seq.—~Roricy’s
Digest (0ld scr. ), page, 22, note 9.



326 [ADOPTION—ALIENATION.]

(8.) Form and Mode.

36. Publicity, if not absolutely essential to the validity
of an adoption, is always sought on such occasions.—Rajaf
Vassereddi: Ramanadhe Baulw v. R. V. Jugganadha
Bawlu.—4th March 1832.—1, Deec. of M. S. U., 520.—Bird
and Huddleston.

37. Neither the assent of the wife of the adopter, nor
the invitationand conventionofnear kinsmen,nor representa-
tion to the rajah is indispensable to the validity of the adop-
tion. But the affiliation, as established by the sacrifice, is
absolutely essential.— 4 lank Manjariv. Fakir Chand Sarkar .
—11th September 1834.—5,S. D. A. Rep., 356.—Robertson.

388. The presence of the natural and adoptive mother is
not, necessary to give validity to an adoption by Sudras, nor
burnt offerings, nor drinking of saffron water by other than
theadopting father.—.d lvar dmmaul v. Ramasawmy N aiken.
—Gth September 1841.—2, Dec. of M. S. U., 67.—Campbell.

39. In the case of dancing girls, recognition as daugh-
ter sufficestoconstitute adoption withoutany formalact there-
of—Vencatachellum v. Venkatasawmy.—23rd April 1856.
~—DM. 8. U. Dec.,1856, p. 65.—Hooper, Anderson and Strange.

(4) Effect.

40. An adopted son forfeits all right of inheritance in
his natural family.—dppaniengar v. Alemalu Ammaul.—
6th January 1858.—M. S. U. Dec., 1858, p. 5.—Hooper,
Baynes and Goodwyn.

41. Adoption does not remove the bar of consanguinity
operating against the inter-marriage within the prohibited
degrees.—Multicc. Mudali v. Upon Vencata Charry—11lth
August 1858.—Id., p. 117.—Hooper, Strange and Baynes.

42. The share of an adopted son is one-fourth of the
share of a son born to the adoptive father after the adoption.
Ayyavuw Muppowar v. Niladatchi Ammauwl and others—l1st
Fovember 1862.—1, M. H. C. Reps., p. 45.—Strange and

rere.

Sce INHERITANCE.
ALIENATION.

Or ANCESTRAL PROPERTY.—See PROPERTY.
Or PROPERTY BY A HINDU WiDow.—Sce WIDOW.
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ALLOWANCE.—See MAINTENANCE,
ASSETS.—See DEBTOR AND CREDITOR.

BAILMENT.

1. Therestoration of property deposited by one of three
brothers with the knowledge of the other two, to any one of
the brothers is legal, such deposit having been made for the
general interest of the family and not by each brother on his
separate account.—71. Rungial and another v. Chenchumma
and others—15th June 1826.—1, Dec. of M. S. U., 482.—
Grant, Cochrane and Oliver.

BOND.

1. A bond written in two different hands and not at-
tested by witnesses and the writer, is invalid.—TVencata
Narnapah Chetti and another v. Vencata Rama Tyen and
others.—Case No. 11 of 1813.—1, Dec. of M. S. U., 76.—Scott -
and Greenway.

2. It is equally a law with the Hindus as with other
nations, that the formalities attending every contract should
be observed throughout, and where a written bond is entered
into, written receipts should be taken or endorsements regis-
tered on the bond—M. R. S. Passapuity Narrainnah v.
Passaputty Chinnial.—Case No. 7 of 1821.—Id., 289.—
Harris and Gowan.

3. Payments on a bond can only be proved by written
cvidence of discharge.— Lutchumanan Chett v. Chitambara.
—26th November 1859.—M. S. U. Dec., 1859, p. 253.—
Strange, Phillips, and Frere.

4. The terms of a bond cannot be qualified by orallevi-
dence.—DB. Lingappah Chetti v. Parvatammauwl.—17th Octo-
ber 1860.—Id., 1860, p. 211.—Strange and Phillips.

5. Nor can it be varied by such evidence.—Patta Tvi-
pati Ragadav. UppalapatiJogi Jaganada Rauz and another.
—25th October 1860.—Id., 225.—Strange and Frere.

6. A, aminor, executed a joint bond with his brothers-
in-law B and C. A and B lived jointly for several years
after the document was written, and.then separated. At the
time of separation, A was of age, but made no objection to the
bond. B afterwards died, and C sued A for the principal and
interest due on the bond. Held that A was exempt from all
liability and decrecd that the amount sued for, together with
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the costs, should be recovered from the sale of any cstate
belonging to B that might be forthcoming.—¥. Ramasawmy
v. G. Lukshmanna~—2nd July 18490.—M. S. U. Dce., 1849,
p. 6.—Thompson and Morehead.

BEQUEST.—Sce WiILLS.

CONTRACT.

1. Posscssion of the subject of an agrcement is not
neccssary, by the Hindu law as currcnt in Mithila, to give
validity to such agreement—Sreenarain Rai and another
v. Bya Tha.—27th July 1812.—2, 8. D. A. Rep., 23.—Har-
rington and Stuart.

2. A contract was cntered into between two persons
for the sale and purchase of a house. The purchaser paid the
Bayarich or earnest money, and the balance was to be made
good on the execution and registry of a final deed of sale
within one month from the date of the contract. In the mean-
time part of the house fell down and the purchaser refused
to complete the purchase. It was held, according to the Vya-
vashia of the law officers, that the contract might be annulled
if it so pleased the purchaser, as the buyer’s ownership had
not commenced, the term not having expired and the price
not having been paid, so that the seller’s right to the property
remained untouched : the earncest however was declarcd to be
forfeited.—Nursing Bhana v. Senlurdos Mukundos and
another.—28th March 1815.—1, Borr.,, 403.—Prendergast,
Keate, and Sutherland.

3. In the case of a manufacturer breaking his contract
for the supply of a certain article, and the merchant ac-
ceding to it by a partialreceipt of the article, the Court held
(under an award of the trade, contrary to the opinion of the
law officers under the Hindu law of contracts) that the manu-
tacturer was liable for damages incurred through his breach
of contract by the merchant.—Brijbhookundas Veerchund
v. Kuhandos Behchundos.—9th January 1823.—2, Id., 234.

4. When a mother hires out her daughter in econcubin-
age, the Civil Courts will not entertain an action for reco-
very of the wages of her prostitution, notwithstanding the
provision of the Hindu law to the contrary.—Sutuwoo Kusbin
v. Hurreeram Bur Ramchunder.—13th February 1835.—
Bellasis 1.—Anderson, Henderson and Greenhill.
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5. A purchaser may recover in an action for breach of
contract to deliver goods not only double the earnest money,
but also damages for non-delivery.—.dlwar Chetti and others
v. V. Vaidelinga Chetti.—12th, 15th, 16th and 17th Septem-
ber 1862.—1, M. H. C. Rep., 9.—Scotland and Bittleston.

DEBTOR AND CREDITOR.

1. The written evidence of debt can only be met by
written evidence of discharge.—Govindu Goundan v. D.
Srenevassa Row.—14th January 1861.—M. S, U. Dec,, 1861,
p- 6.—Strange and Phillips.

2. The same opinion is held in Gopala Charlu v. Gan-
tappa—19th January 1861.—I1d., p. 16.—Strange and Frere.

3. A son is liable only to the extent of the property
inherited by him from his father.—Sami Chetéi v. Chen-
droya Chetti.—10th March 1851.—Id., 1851, p. 18—
Thompson and Morehead,

4. Such liability is not removed by the subsequent
loss or destruction of such property.—K. Lakshmiputi Sas-
trulu v. P. Buchireddi and anotler.—18th July 1860.—Id.,
1860, p. 78.—Strange and Beauchamp.

5. - The sons of a man who had mortgaged his pension
for the discharge of a debt contracted by his mother are not,
upon their father’s demise and upon the pension being con-
tinued to them, bound to satisfy their father’s obligation.—
Shureef Ahied v. Kakeer Saib and Pantoo Saib.—Case No.
4 of 1821.—1, Dec. of M. S. U., 280.—Harris and Graeme.

6. A, the husband of B and the father of C, executes
a bond: B and C are living away from A with B’s parents
and are sued for liquidation of the bond. No deed of sepa-
ration or division of property has taken place. Held that
the wife and son are not liable to pay the debt contracted
by A during his lifetime.—Chennapah and another v. P.
Chellamah.—31st March 1851.—M. S. U. Dec., 1851, p. 32.—
Thompson and Morehead.

7. A member of one branch of a divided family is not
responsible for debts contracted by the mémbers of another
branch—N. Kadambalitaya v. Royappah Nayake.—25th
April 1860.—1d., 1860, p. 51.—Hooper and Beauchamp.

42
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8. The share of an individual ofa joint family is liable
for demands against him.— Valaywda Pillai v. Chedumbara
Pillai.—5th December 1855.—M. S. U. Dece., 1855, pp. 234,
286.—Hooper, Morehead and Strange.

9. A son was declared to be liable for certain debts or
engagements of his father, among which was that of giving
money or agreeing to give money, in consideration of re-
ceiving a girl from her family to be married to his son which
came under the denomination of Shulk and was forbidden
by the law.—Ieshow Rao Dirvakur v. Naro Junardhun
Patunkar.—16th March 1822.—2, Borr., 194.—Romer, Suth-
eriand and Ironside.

10. Although it is incumbent upon every Hindu to
pay, when he may be able, the debts of his father with in-
terest and those of his grandfather without, even should he
not have inherited any assets from them, yet at the same
time, it is incumbent upon the creditors to leave him at
liberty until he shall have acquired a sufficient suin for the
payment thereof.—Hurree Kussun v. Runchor.—25th Octo-
ber 1811.—Scl. Rep., 10.—Crow, Day and Romer.

11. A creditor is bound by the Hindu law first to ecg-
tablish his demand against the original debtor before he can
come upon the security for that debtor to pay the debt.
And when the appellant claimed against the widow, to en-
{force payment of a security entered into by her late husband
for a third person to the appellant, he was non-suited.—
Bhaee Shah Keshoor v. Rajkoonwur.—Gth November 1812,
—1, Borr., 98.—Sir E. Nepean, Brown, Elphinston and Bell.

DEED.

1. A deed of partition is ineffectual, unless it be fol-
lowed by actual distribution of property.— Kuppaommaul v.
Pauchanaduaiyan.—3rd December 1859.—M." S. U. Decs.,
1859, p. 260.—Strange, Phillips and Frere.

2. The widow and great nephews, by the mother’s
side, of a deceased Hindu, having agreed to a certain divi-
sion of his property, and signed an JIkhtiyarnameh to that
effect, the widow having previously executed a dced of gift
disposing of the whole property ; it was held that such
Ikhiivyarnamel annulled the deed of gift, the latter being the
only valid document of the two.—M¢t. Umroot v. Kulyandas.
5th July 1820.—1, Borr.,, 284.—Elphinston, Colville, Bell
and Prendergast.
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3. A Nujam-potra, or declaratory deed executed by a
Hindu widow, reciting that she had adopted a son under au-
thority from her husband and declaring that the estate was
to remain with her during life and to go to the adopted son
at her death, is of no avail in law as regards the widow’s claim
to retain possession ; for immediately on the adoption of a
son by the widow, under due authority, the estate to which
she succeeded in default of male issue, becomes the property
of the son adopted.—M¢. Solukhna v. Ramdolal Paude and
others—27th May 1811.—1, S. D. A. Rep., 324¢.—Harrington,

4. Butshe may hold the estate as trustee forher adopted
son and may carry on a suit in her own name for a partition
of the property as the guardian of such son, though the pro-
pertyis vested in him..—Dhwurm Das Pandey and othersv. M.
Shama Soondri Dibiah.—8th Dec. 1848.—3, Ind. App., 229.

5. A sues B for the recovery of certain land alleged to
have been purchased by A in B’s name. The deeds of sale
are in the name of the latter and B leased the land to A’s
husband on account of rents for some years, but having sub-
sequently failed to do so, A seeks to obtain possession of the
land. THeld that the deed being in the name of one individual
the title could not be recognized in another on the faith of
oral evidence that he was the real purchaser, but that there
must be documentary evidence to do away with the declared
purport of the titledeed byshowingthe title expressed therein
to be merely nominal and that the true owner was some
other.(d—Munna Pillai v. Amaravati.—18th August 1860.
—M. S. U. Dec., 1860, p. 98.-—Strange and Beauchamp.

6. A deed of purchase, with proof of possession of the
property, is preferable by the Hindu law,to a deed of mort-
gage of prior date, but without possession.—Gopaul Sudasen
v. Dinkur Abbajee.—6th February 1845.—DBellasis, 58.—
Bell, Simson and Brown.

7. Thechief anandravan’ssignature to theinstrument of
sale ig sufficient, but not indispensable evidence of such assent.
—Kaipreta Raomen v. Malhaiyil Mutoren and others.—13th
June 1863.—1, M. H. C. Rep., 359.—Phillips and Holloway.

(@) The decision of the Privy Council in Gopeckrist Gosain v. Gunga-
persaud Gosain, reported in 4, Moore 53, upheld different law from that
here enunciated ; but to this the Sudder objected that the decision was on
an appeal from Bengal, the divergence in practice from the written law in
which place and Madras is notoriously considerable. It arises from this,
that in Madras the text itself is adhered to, while in Bengal the text is
often governed by local usage and expediency,
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8. The signature of the kuranavan and the senior
anandravan, is primd facie evidence of the assent of thefamily
to a sale, and the burden of proving their dissent rests on
those who allege it.—Kondi Menon v. Stranginreatta Ahc-
manada.—5th March 1862.—I1d., 248.— Frere and Holloway.

GIFT.

1. According to the law of Benaves the gift of property
to a brother’s son is valid notwithstanding the existence of a
daughter provided the property be undivided. By Bengal
law 1t would be valid whether the property were divided or
undivided.—Baboo Sheodas Narain v. Kunwul Bas I oonwur.
—5th July 1823.—3, S. D. A. Rep., 234.—Goad and Dorin.

2. Alienation by gift by an undivided member of a

- Hindu family of his self-acquired property is good in Hindu

law.—Samy lven v. Tyaven and others.—22nd August 1855.

—M. S. U. Dec., 1855, p. 146.—Hooper, Morehecad and
Strange.

3. A complete and unconditional transfer of property in

free gift, in consideration of affection, under a written instru-
ment cannot be revoked by any subsequent act on the part of
the granter.—Sabapaity Mudali v. Panyandy Mudali—7th
April 1858.~—Id., 1858, p. 61.—Hooper, Strange and Baynes.

4. A gift to a female, by deed executed by her husband
conjointly with other joint sharers, cannot be considered as a,
gift merely by the husband, such as to render the property
inalienable.—Taramunee Chowdrain v. Junuvee Dauses.—
24th February 1847.—S. D. A. Rep., 62.—Reid and Jackson.
(Dick. dissent.)

5. Property given for the enjoyment of a man and his
descendants cannot be alienated. On the extinction of the
family of the donee, the property would revert to the donor,
the gift being of the character of an inam confined by strict
entail. Any sort of alienation of the property would make
void the above purpose, and be a transfer of the gilt to others
‘whom the donor had no intention to benefit.—Manikkammal
Chitambara Dikshadar and others—24th September 1860.
—M. 8. U. Dec, 1860, p. 178.—Strange and Phillips.

6. The grant of a portion of an estate to an illegitimate
80n, not exceeding the share given to a legitimate son, is va-
lid.—Gowreevulliabha Tavera v. Streemattee Rajal.—8th No-
vember 1849.—Id., 1849, p. 102.—Thompson and Morchead.



[aiFT.] 333

7. The alienationin perpetuity of aself-acquired village
to one of his nearest male relatives by the owner without his
wife’s consent is valid, due consideration having been made
for his widow.—R. M. Lutchmiah v. C. V. Jugganaduroydew.
—18th Nov. 1830.—2, Dec. of M. S. U., 12.—Grant, Oliver
and Lushington.

8. A had two sons of his own, viz.,, B, the Plaintiff’s
tather,and C, who died withoutheirs ; healso adopted another
son D, and gave him a quarter share in certain lands. D
had no son, but he had two daughters, E and F, the latter
married the defendant and died childless before her mother,
D’s widow. The quarter share at D’s death was held by his
widow, and thence descended to her surviving daughter G,
who died childless, having previously given the quarter share
to the defendant. The plaintiff claimed as the son of D’s
brother and the legal representative of his grandfather A.
Held, that E had full power to bestow the property on the
defendant, and that the plaintiff had no claim whatever.—
Blola Singh v. Girdhoree Lall—3rd December 1846.—1,
Dec. N. W. P, 237.—Cartwright.

9. A adopted a son, B, and exccuted a deed with B’s
natural father, by which he undertook to make him heir to
his estate and wealth, and subsequently adopted another son
C during the lifetime of B. B and Cboth lived in A’s house,
who, while they were minors, made a division of his ancestral
and other estate between them, in certain proportions: B,
when he came, entered into possession of his share; but C
being a minor, A managed his share and died during his mi-
nority. Held by the Judicial Committee of the Privy Coun-
cil, that C had no claim to the ancestral estate, his adoption
during the lifetime of B being invalid, that A had made a
gift, so far as he could, of his property between his two sons,
and that therefore effect being given to his intentions of A, so
far as he had the power of disposing of his property, by an
act of imter vivos without B’s consent, B was to give up for
the benefit of C, the whole property included in the division,
to the disposal of which his consent was not necessary.—
Rungama v. dtchama and others—29th February 1848.
—4, Ind. App., 1.

10. In asuit by a Hindu widow against the brothers of
her husband, who died childless, to which the defendants
pleaded a conveyance from the brother to them, executed dur-
ing mortal sickness four days before he died, it was held that
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the only question was, whether, in point of fact, he was in
sound mind at the time ; and the deed was rejected on failure
of proof on this point, Judgment in favor of the widow as
Leir to the estate of her husband revertable at her death to
her husband’s next heirs.—Radhamunee Dibeh v. Shum-
chunder and another.—27th September 1804.—1,S.D. A.
Rep., 85.—H. Colebrooke and Harrington.

11. A Hindu in Benares died, leaving three sons and
afterwards the first son died, leaving two widows, and the
gon of the first son sued the third son for a partition. It ap-
peared that the second son had executed a deed of gift in
favor of his widows who had also received written acknow-
ledgments from both the coheirs, which circumstance had
been withheld from the knowledge of the Court. Held that
though by the law of inheritance, the widows were only
entitled to maintenance, under the documents abovemen-
tioned they acquired a special right, and their husband’s
share was accordingly adjudged to them.—Dulject Singh v.
Sheomumnook Singh.—T7th Sept.1802.—1, S. D. A. Rep., 59.
—H. Colebrooke and Harrington.

12. According to the law as current in Bengal, the
gift of joint and undivided property to the extent of the do-
nor’s share, is valid—Kounla Kunt Ghosal v. Ram Huree
Nand Gramee.—~—11th January 1827.—4, Id., 196.—Secaly.

13. Semble, That granting there be a deed of gift and
creditable witnesses, no right can thereby be produced, if
seizin of the property have not been given.—Sham Singh v.
Mt. Umraotee.~—28th July 1813.—2, Id., 74.—H. Colebrooke
and Stuart.

14. Where a Hindu having no son, executed a deed
whereby he granted to his senior widow the whole of his ac-
quired property in the event of no son being born, but in the
event of the birth of a son the property was to go to him,
and a son was born, but died before his father ; it was held
that the property in question became under the deed of gift,
vested in the son immediately on his birth and on his Jeath
reverted to his father as his heir. On the death of the father
his widow took a life interest therein without power of
alienation.(®—Kishen Govind v. Ladlee Molun Thakoor.—
30th August 1819.—2, Id., 309.

(@), The respondent appealed from this decision to the King in
Council, but having neglected for nearly four years to take any steps
towards prosecuting the appeal, it was dismissed on the 21st of August
1828.—Mor. Dig.
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15. A Hindu of Bengal may lawfully convey all his
property, by a deed of gift, to his brother, notwithstanding
that he has a wife living.—Tornee Churn v. M. Dasee Da-
seea.—31st July 1824.—3, S. D. A. Rep., 397.—C. Smith and
Ahmuty.

16. Semble—According to the lawascurrent in Mithila,
a verbal gift of immoveable property is invalid, where the
donor has never been in the possession of the property.—
Sham Singh v. Mt. . Umraotece—28th July 1813.—2, Id.,
74.—H. Colebrooke and Stuart.

17. A gift by a widow of personal property left by her
husband is valid whether the consent of the heirs be obtained
or not, but in the case of real property unencumbered, the
gift would be invalid without such consent.—Cuppa Joseyer
v. V. Sashappien.—18th November 1858.—M. 8. U. Dec.,
1858, p. 220.—Hooper and Baynes.

See PROPERTY— WIDOW—WILLS.

GUARDIAN.

1. The mother of an illegitimate child has the natural
right to possess and bring up her daughter ; but it is quite
possible that she should abandon this right to others so asto
debar herself from re-asserting it unless for the manifest ad-
vantage of the child.—Mittibhag? and another v. Kottikarats
Kalkkachi~—5th September 1860.—M. 8. U. Dec., 1860, p.
154.—Strange and Phillips.

2. A step-mother is the legal guardian of her infant
step-son, even though the parents of the said infant should
have made him over to his paternal uncle.—Nwunkoo Lall
v. Mt. Sohodra—4th May 1847.—2, Dec., N. W. P, 115.—
Lushington.

3. Between the mother and a brother of a minor, the
former has the preferable right of guardianship.—Kulzeep
Narain v. Rajbursee Kowuwr.—20th Sept. 1847.—7, S. D, A,
Rep., 395.—Tucker, Barlow and Hawkins.

4. A minor, on coming of age, is, under the Hindu law,
entitled to supersede his half brothersin the guardianship of
his uterine minor brothets, although, up to that time, the
guardianship of the half brothers is legal.—Dabee Singh and
others v. Bujitt Singh and others—19th Sept. 1850.—5,
Dec., N. W. P.—Lushington.
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INHERITANCE.

1. SerIEs oF HEIRs.

1. Incases of inheritance,in order to legalize any devia-
tion from the strict letter of the law, it is necessary that the
usage authorizing such deviation should have been prevalent
during a long succession of ancestors in the family, when it
becomes known by the name of Kulackar, and has the pre-
seriptive force of law.—Sumrun Singh and others v. Khedun
Singh and another—27th June 1814.—2,S. D. A. Rep.,
116.—Harrington and Fombelle.

2. If one who has been adopted die without issue, the
property of the adopted goes to his natural heirs.—Sabrah-
mantye Mudali v. Porvati dmmal.—10th December 1859.
—M. S. U. Dec, 1859, p. 265.—Strange and Phillips.

3. On failure of undivided members, those who are
divided may inherit.—C. Seirvaguren v. Iyah Mudali alias
Vidialinga Mudali and others—9th February 1859.—Id.,
p. 35.—Hooper, Strange and Phillips.

4. The person introduced into afamily as ason obtained
by gift being cut off from alliance, under the Hindu law, with
his natural kindred, they forfeit all ¢laims to succced to his
estate, which on his demise without issue reverts to the adop-
tive family.—Z. M. M. Narraina Nwmboodripadand another
v. P. M. Trivicarama Numboodripad.—11th August 1855, —
M. 8. U. Dec., 1855, p. 125.—Hooper, Morehcad and Strange.

5. The mere fact of a party having lived with a
family into which his aunt had married gives him no right
to the share of the family property in tho absence of any
express agreement to that effect.—Y. Vencata Reddi v. G.
Soobha Reddi—Gth Nov. 1858.—Id., 1858, p. 204.—
Hooper, Strange and Baynes.

(1) Sons.()

6. Ancestral property should be apportioned cqually
amongst all the sons and not according to the number of
wives. This rule is applicable to all castes without distine-
tion.—Poovathay v. Paroomal and another.—16th January
1856.—M. S. U. Dec., 1856, p. 5.—Hooper, Morchead and
Strange.

{a) Grandsons and great-grandsons participate according to the share
of their respective fathers.—Ante, p. 107.
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7. Except in the case of regalities and certain ancient
zemindaries which vest in the eldest son.—Moottoovengada-
chellasawmy Maniagar v. Toombayaswamy Moniagar and
others.—23rd July 1849.—M. S. U. Dec., 1849, p. 127.—
Hooper and Phillips.

8. To render an unequal distribution of ancestral pro-
perty amongst his sons by a father valid, the distribution
must be effected during the lifetime of the father, with the
consent of the sons and separate and independent possession
of their shares must be at once assumed by the several
sharers.—Id.

9. When two sons of one common ancestor succeed to
ancestral property and one of those sons die without male
issue, the surviving son and not the deceased widow or daugh-
ter is entitled to the succession.— Sevageana Pungoothy Ven-
cata Letchoomy Nachiar and another v. Aundy Leichoomy
Ammaul and others.—8th Sept. 1825.—1, Dec. of M. 8. U,
485.—Grant, Gowan and Loxd.

10. The sons of a man who divided his property during
his lifetime into three shares, one for each of his sons, and
one for himself, his wife and daughter, have no claim to the
reserved share upon his death, the widow and daughter
survivinghim.— ¥Yejnamoorty Seetaramiah v. Chavaly Luich-
menursoo and. another—~18th May 1831.—2, Id., 16.—
Lushington and Bird.

11. A left her property by will to B, eldest son of her
second daughter. On his death the property fell to his
younger brother C, who died leaving it to D, bhis foster son.
E, the grandson of the eldest daughter of A, subsequently
claimed the property. Held, that as the Hindu law does
not recognize a ‘foster son’ it was not legal that C should
constitute D as his foster son, and make his will accordingly ;
nor is it consistent with the shaster that D should perform
C’s funeral rites: such performance on his part is legally
ineffective and cannot entitle him to the property of C, which
mustgo to the latter’s sapinda kinsmen,&e., who are included
in the order of succession to the property of a person who
dies leaving no male offspring. E, though the son of A’s
eldest daughter’s son, is not on that score entitled to claim or
succeed to the property in dispute.—30th April 1852.—M.
S. U. Deec., 1852, p. 61.—Morris and Douglas.

12, According to usagein Malabar,adoptionisnecessary,
among members of the Chetty caste, to constitute the sons of

43
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daughters’ lawful heirs on failure of sons.—Case No. 10 of
1817 —Dec. of M. 8. U,, 157.—Scott, Greenway and Ogilvie.

(2.) Illegitimate Sons.

13. The illegitimate sons of a husband succeed to the
property of their futher to the total exclusion of the legiti-
mate sons of his brother who also was a bastard.—Chendra-
bhan v. Chingooran and another.—30th August 1849.-—M.
S. U. Deec., 1849, p. 50.—Thompson.

14. The illegitimate son of a Sudra, who died leaving
neither son, daughters, nor daughter’s son, is entitled to take
the heritage, but not if he belonged to one of the superior
class.—Cowareebogee v. Sree Ram Doss.—Case No. 5 of 1826.
—1, Dec. of M. S. U,, 546.—Grant, Cochrane and Oliver.

(3.) Brothers.

15. The share of a member of an undivided family
dying without issue wvests in his brother and not in his
widow.(—ZLaudy Bayummal v. Pegaree alias Qotharam
and others—14th August 1858.—M. S. U. Deec., 1858, p. 125.
—Hooper, Strange and Baynes.

16. Where a person acquires wealth either at home or
abroad by his own exertions and dies without separating,
his brother inherits the property to the exclusion of the
widow and mother—Man Bace v. LKrishnee Buee—31st
October 1821.—2, Borr., 104. —Sutherland and Ironside.

(4) Widows.

17. A widow, whether childless or not, stands next in
the order of succession on the failure of male issue. Where
A had two wives B and C, and B pre-deceased A leaving
three daughters, and Csurvived A and was childless. Held
that C succeeds to A’s property in preference to the three
daughters.—Perammal v. Vencatammal—21st February
1863.—1, M. H. C. Rep., 223.—Strange and Holloway.

18. The landed estate of a man dying without male
issue or undivided cousins (Dagadis) descends to his widow,
who, however, being little more than a tenant for life and
trustee for the ulterior heirs, cannot, without their consent,
alienate the property, of which a small portion may be sold
without such consent in the event of its being for the purpose
of discharging the debts of her husband oxr for the benefit of

(a) The parties in the case were the illegitimate sons of a Euro-

pean by a Hindu, who adhered to the recligious persuasion of their
mother and lived in a state of union.
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his soul or for her own subsistence in a season of scarcity.—
Paroomayee v. Ramachendren and another——8th January
1857.—M. 8. U. Deec., 1857, p. L.—CGoodwyn and Harris.

19. Widows, however, with issue (daughters) take the
real property in equa.l plopOltlonS to the exclusion of those

without issue. The personal property all share alike.—
Str. M. of H. L., para. 327.

20. The eldest widow succeeds to her husband’s estate
in preference to the other widows, who during her lifetime
are entitled to maintenance only. The second widow is en-
titled to succeed on the death of the first.—Sree Vuitsawvoy
Jugganada Rauze v. Sree Vutsavoy Boochee Seetiah.—Case
No. 5 of 1824.—1, Dec. of M. S. U, 453.—Ogilvie, Cochrane
and Oliver—See also Seencvullaic Soanclcomany Tudya
Talavu v. Tungammae Nauchear.—14th August 1837.—2,1d.,
40.—Bird and Campbell.(2)

21l. A widow is not competent to claim a share of un-
divided ancestral property, nor can she be considered as a co-
parcener of the estate. If ancestral property of an undivided
family has descended to an adopted son, he becomes the
owner of it, and on his death his widow succeeds to it to the
exclusion of the widow of his adoptive father—Vencata
Soobummal v. Venkummal.—Case No. 12 of 1818.—1, Id.,
210.—Scott and Greenlaw.

22. The widow of an undivided brother has no right to
her husband’s property which goes in preference to his bro-
ther.—Rungama v. Atchumma ond others—4th March _
1832.—2, Id., 521.—Bird and Huddleston.

(5.) Daughters.

23. Daughters should only succeed on failure of
widows. Where A had two wives, B & C, and Bpre-deceased
A leaving three daughters, and C who survived A was child-
less. Held that C succeeds to A’s property in preference to the
three daughters.—Perammal v. Vencatammal.—21st Febru-
ary 1863. 21, M. H.C. Rep., p. 228.—Strange and Holloway.

(6.) Sisters.

24. A sister as among the heirs taking under the Hin-
dft law is not recognized.— Kasale Ar umugum v. Palaniayi
and another.—19th Nov. 1859 —M. S. U. Dec., 1859, p. 247.—
Strange, Phillips and Frere.—XV o&gahnga?allaz v. Vamdelzfngoo

(«) Vide ante, page 147, Note (a.)



340 [INHERITANCE., ]

Pillai.—7th Nov. 1860.—M. S. U. Deec., 1860, p. 245.—
Strange and Phillips.

25. A female has no right of inheritance to property
conferred on her sister at her marriage.—Tirmaliren Jolie
Tyengar v. Appacooty Iyengar alias Vadaka Soondraraj-
tengar and another.—5th Sept. 1855.—Id., 1855, p. 185.—
Hooper, Morehead and Strange.

(7.) Sister’s Son.

26. According to the law in force in the Madras Pre-
sidency, a sister’s son does not inherit.—Doe on the demise
of Kullommal v. Kuppu.—T7th, 18th, 19th Nov. and 2nd
Dec. 1862.—1, M. H. C. Rep., 85.—Scotland and Bittleston.

27. Tothe same effect are—Ranee Parvata Vwrdhany
Nawvchear v. Sevasawmy Taver.—13th November 1858.—
M. 8. U. Dec., 1858, p. 209.—Hooper and Strange.—and
Nagalinga Pillad v. Vaidelinga Pillai.—7th Nov. 18G0.—
1d., 1860, p. 245.—Strange and Phillips.

II. CaAvuses oF EXCLUSION.

28. The moment aparty becomes afflicted with leprosy,
he loses his natural right of inheritance and the disqualifi-
cation descends to his heirs thus adopted.—Sevacletumbara
Pillai v. Parasucty.—18th Nov. 1857.—M. S. U. Dec, 1857,
p. 210.—Hooper, Baynes and Goodwyn.

29. It is only when leprosy assumes a virulent and
aggravated type that it is regarded by Hindu law as a dis-
qualification entailing forfeiture of inheritance. The rights
of the party are not affected when attacked by it in a mild
and simple form.—Mutiuvelloyuda Pillai v. Paruscuty.—
31st Oct. 1860.—Id., 1860, p. 239.—Phillips and Frere.

30. The mental incapacity which disqualifies a Hindu
from inheriting on the ground of idiotey is not necessarily
utter mental darkness. A person of unsound mind, who
has been so from birth, is in point of law an idiot. The
reason of disqualifying a Hindu idiot is bis unfitness for
ordinary intercourse.—ZWrumamagol Ammaul v. Ramas-
vami Ayyengar and another—19th February 1863.

M. H. C. Rep., 214.—Strange and Holloway.

31. Ifa person steal goods belonging to a family estate,
he forfeits, according to Hindu law, all share and interest
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therein ; but though such consequences might attach to crime
or vice ina Hindu community governed by its own civil and
criminal law, it cannot do so where, by another system of
criminal law, other specific punishments are awarded to par-
ticular offences and to which such further penalty cannot be
added.—Choondoor Lutchmedavee alias Canacumma v.
Narasimmah.—11th August 1858.—Id., 1858.—M. S. U.
Dec., 181.—Hooper, Strange and Baynes.

III. CHARGES ON INHERITANCE—see DEBTOR AND CREDITOR.
MARRIAGE.(®

1. Reimbursement of the value advanced in the form
of gifts to the father of the bride, cannot be claimed if the non-
performance of the marriage contract be attributable to the
dilatory conduct of the intended bridegroom.—Divi Viraja-
lingam v. Alaturte Ramanja~—12th Deec. 1860.—M. 8. U.
Dec., 1860, p. 974. —Phillips and Frere.

2. A Budra is competent to contract a Brahma mar-
riage, 4.e., without bestowal of a gift to the parents of the
bride.—S. Sasia Pillai v. Bagavan Pillai.—16th Feb. 1859,
—1Id., 1859, p. 44.—Strange, Hooper and Phillips.

3. The husband alone is bound to make provision for
his wife during his lifetime.—1I. Subaroyadu v. J. Sashamma.
—13th Feb. 1856.—Id., 1850, p. 22.—Hooper, Morehead and
Strange.—Rangaiyan v. Kaliyani Ammal.—25th July
1860.—Id., 1860, p. 86.—Frere and Beauchamp.—7. Tiru-
walagiri Satachariu v. G. Tirumala Venkamma.—16th Jan.
1861.—Id., 1861, p. 12.—Strange and Phillips.

4. Maintenance was decreed to a wife who had quitted,
of her own accord, her husband’s protection upon his con-
tracting a second marriage.—S. R. R. Boochee Tummiah and
amnother v. S. R. Vencaia Neeladry Row.—Case No. 20f 1 823.
—1, Dec. of M. S. U,, 366.—Ogilvie, Grant and Gowan.

5. A wife, separated from her husband, was held to
have a right to claim maintenance from him, he not being

(@) Matters arising out of marriage contract have seldom formed the
subject of litigation in the Madras Presidency, owing, probably, to the
circumstance that such points are usunally submitted for arbitration to the
headman of the village or caste. The placita contained in Morley’s Digest
relate, with one exception, to the Bombay Presidency.
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able to substantiate the accusation against her character as-
serted in his pleadings.— Qomayushimber v. Bylee—18th
Feb. 1823.— 2, Borr., 440.—Romen.

6. An unchaste wife is not entitled to any maintenance.
— Ragavachary v. Sreeummal.—18th May 1831.—2, Dec. of
M. S. U, p._20.—Lushington and Bird.

MAINTENANCE.

1. A claim for maintenance in arrears is unsustain-
able.—Ramachendra Poy v. Luxoony Boyee—27th Nov.
1858.—M. 8. U, 1858, p. 236.—Hooper, Strange and Baynes.

2. Maintenance will not be awarded when the defend-
ant’s property is inadeguate to bear the charge.—C. Rama-
kristnamah v. C. Soobbummaf.—23rd March 1857.—Id.,
1857, p. 82.—Hooper, Strange and Phillips.

3. Maintenance will not be awarded unless it be prov-
ed that the party is in possession of an income upon which
it may be charged.—Virubadruchari and others v. Kup-
pammal.—7th Dec. 1859.—Id., 1859, p. 2065.—Strange,
Phillips and Frere.

4. The amount of maintenance will be calculated with
reference tothe relative situationofthe parties and the means
of the party making the allowance.—Zemindar of Culastry
v. Durmurla Bungaroo Ammal.—Case No. 13 of 1817.—1,
Dec. of M. S.U., 170.—Scott, Greenway and Thackeray.

Of Widows.

5. A Hindu leaves all his property to his sons by will
and a partition is effected among them accordingto the terms
of the will. The Court will grant maintenance to his widow
after the partition, and direct each of the sharers to contri-
bute.—Comulmoney Dossee v. Rammanath Bysack.—30th
March 1843.—1, Fulton, 189.

6. The widow of a previous proprictor (the brother
of the last) is only entitled to maintenance, and the senior
widow of the latter to the sole enjoyment of the estate.
—8. Soodaomany Tadya Talaver v. Twngama Nauchewr.—
]104«{:1}1 Aug. 18837.—2, Dec. of M. 8. U,, 40.—Bird and Camp-

ell.

7. A brother’s widow is only entitled to separate main-
tenance out of ancestral property—B. Krishnaiyar v. B.
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Venkamma.-—17th Dec. 1859—M. S. U. Dec, 1859, p. 272.
—~Strange, Frere and Beauchamp.

8. A widow has a right to maintenance out of the
property of her deceased husband’s son by another wife.—
Lz parte Janaky Ummal.—G6th Dec. 1814.—2, Str., 285.

9. A widow is entitled to demand an allowance in
money for her separate maintenance.— 7. Ramalutchmy alias
Canakummahv. T. Teroomalanoyadoo and others.—2nd Jan.
1849.—M. 8. U. Dec,, 1849, p. 1.—Hooper and Morehead.

10. The widow of a member of a joint family destitute
of paternal property, is eutitled to be supported by the
parceners so long only as she lives in their house and under
their care.—2M. Vencatakristniah Puntooloo and others v.
M. Venkatarutnamah.—2nd Januvary 1849.—7d., 55—
Thompson and Morehead.

11. A widow afflicted with blindness is disqualified
from inheriting her husband’s estate ; but his heir is bound
to maintain her and clothe her during her life in a respect-
able manner.—Dace v. Poorshotun Gopal.— 12th March 1817.
—1, Borr., 411.—Elphinston and Sutherland.

12. A separate maintenance will not be awarded where
the party sued has merely a floating and uncertain income.
—B. Krishnaiyar v. B. Venkamma.—17th Dec. 1859.—M.
8. U. Dec., 1859, p. 272.—Strange, Frere and Beauchamp.

13. A mother, notwithstanding that she has quitted
her son’s protection without adequate cause, is entitled to
look to himn for an allowance.—Darmuria Bungaroo Ammal
v. The Zemindar of Calastry.—Case No. 13 of 1817.—1,
Dee. of M. S. U., 170.—Scott, Greenway and Thackeray.

14. A widow of a deceased Hindu succeeding to his
property is bound to maintain, according to her means, the
widow of her adopted son who died first.—Thuku Bhaee
Bhide v. Rama Bhaee Bhide.—13th July 1819.—2, Borr.,
446.—Elphinston and Romer.

15. But the daughter-in-law subsequently adopting a son
without interference of the mother-in-law, such son succeeds
to his adoptive grandfather’s property, and becomes liable
for his adoptive mother’s maintenance instead of her mother-
in-law.—Ramagjee Huree Bhide v. Thukw Baee Bhide—15th
Jan. 1824.—Id., 443.—Romer, Sutherland and Ironside.
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16. The widow of a son who died before his father
was held to be entitled to maintenance only.—ZRai Sham
Bullubh v. Prankisheer Glose.—4th July 1820.—3, S. D. A.
Rep., 33.—Goad.

17. On partition of property amongst sons after the
decease of their father, it was held that they were each liable
for a share of the maintenance of their father’s widow.—
Comulmoney Dossee v. Rammanath Bysack.—30th March
18438.—1, Fulton, 189.

18. The support of a widow by her parents is optional.
Should they refuse, her husband’s heirs are bound to main-
tain her even though she had not arrived to maturity at the
time of her husband’s death.—Rumien v. Condummal and
another.—11th Sept. 1858.—M. S. U. Dec., 1858, p. 154.—
Strange and Baynes.

19. A Hindu widow has no claim upon her step-grand-.
son, or step-grandson’s widow, for maintenance, while she has
a step-son living, who alone is bound to maintain her even
though the others are in joint possession with him of her late
husband’s estate.—Kishnanaud Chowdue v. Mt IRookunee
Dilia.—14th Feb. 1821.—3, S. D. A. Rep., 70.—Leycester.

20. If a widow have received the share allotted to her
in a Mrit Patra, the son is not obliged to maintain her.
However if a stipulation to that effect be made in the deed,
he must provide her with maintenance.—Same v. Same—
Gun Iloshee Mallondkwr v. Sugoona Baece.—2nd Feb. 1828,
—2, Borr., 401.—Romen, Sutherland and Ironside.

21. A Hindu widow will not be entitled to arrears of
maintenance if she have been guilty of delay in the prosecu-
tion of her suit, and her maintenance will be calculated from
the date of the decree.—Comulmoney Dossce v. Ram-
manath Bysack.—30th March 1843.—1, Fulton, 189.

22. A widow was held to be entitled to apply to her
father-in-law for food and raiment and expenses of pilgrim-
age according to his means and he cannot refuse, but she is
not entitled to take the dowry from him, without sufficient
cause, until she have attained the age of 30 years.—Ichha
Lukshumee v. Anundran Govindram.—21st Feb, 1814.—
1, Borr., 114.—Nepean, Brown and Elphinstown.
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Of Wives.—See MARRIAGE.
Of other relations.

23. Maintenance cannot be withheld by a father from
his son, merely on the ground of separation or disobedience,
if he (the son) have no other means of subsistence. But the
Court held that where there is no cause or an inadequate cause
for the separation, the principles of equity required that the
separate allowance should be reduced to the lowest scale ; it
should scarcely exceed what is barely necessary for the
support of the party claiming it.— Sree Cheyiama Anmuge
Deo v. Pursuram Deo.—Case No. 2 of 182.—1, Dec. of M.
S. U, 275.—Harris and Grzeme.

24. TIn cases where there appears no solid ground for
the separation, the separate allowance to an inferior member
of the family should be reduced to the lowest scale.—JId.

25. An illegitimate son of a Rajput,or any of the three
superior tribes by a woman of the Sudra or other inferior
class,isentitled tomaintenance only.— Pershad Singhv. Ranee
Mulestree.—17th Dec. 1821.—3, S. D. A. Rep., 132.—Goad
and Dorin.

26. A Hindu dying and leaving a widow and daughter
by a former marriage, the widow takes the estate, but the
daughter has a claim on the estate for maintenance and
residence during her step-mother’s life.—Gunga v. Jeevee.—
18th Nowv. 1811.—1, Borr., 314.—Crow and Day.

27. A grandmother succeeding to her grandson must
maintain her daughter-in-law (the son’s widow).—Sree Moot-
thu Jesmoney Dossee v. Attaram Ghose—10th Dec. 1823.
—Macn. Cons. of Hd. law, 64.

See INHERITANCE.
MANAGER.

1. According to local usages of Malabar and the law of
Maroomakatayam, the management of family property is
vested in the senior male of the family, for the support and
maintenance of the junior members thereof, and partition
cannot be demanded by the latter—Anon.—Case No. 21 of
1814.—1, Dec. of M. S. U,, 118.—Scott and Greenway.

2. But wherethe senior male had avowed his incapacity
to the management, and the second manager haczl‘ ‘II«IOt shown
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that attention which it was incumbent upon him to show to
the other junior members, the Court vested the junior
members with a joint share in the future management.—Id.

MORTGAGE AND CONDITIONAL SALE.

1. One of two part owners of a valuable diamond mort-
gaged by the other without his concurrence or privity,
recovered his share of it with costs from the mortgagee.—
Shewn Dos v. Bishenath Dohee.—10th Feb. 1806.—1, S. D. A,
Rep., 126.—Harrington and Fombelle.

2. Where a house was sold by the owners to A after
redemption of it froma mortgagee who had re-mortgaged it to
B :it was held thatthe owners, on the receiptof an acquittance
from the mortgagee, wereat liberty to sell the house ; and that
the claim of the under-mortgagee for remuneration did not lie
against the owners, but against the mortgagee from whom he
derived his title—Parannath Bhanoodutt v. Lulmeeram
Aditram.—12th June 1821.—2, Borr., 103.—Sutherland.

8. Where A, in consideration of a loan, mortgaged to B
certain lands, which, under a judgment previously obtained
againstthe estate of A’s father, wereliableto besoldinsatisfac-
tion of a debt due to C; it was held that such mortgage was
invalid and could not prevail against the claim of C, whether
B, the mortgagee, did or did not know of such previous judg-
ment ; and thoughitappearedthatthe mortgage by A wasmade
for the purpose of defeating the claim of C under the judg-
ment, that such attempt at fraud would not be allowed to
succeed in favor of B, the mortgagee, whether B were or
were not privy to the fraud.—Teloonacoola Aroonachellum
Chetti and another v. Pualagherry Vencatachelliah.—Case
No. 8 of 1825.—1, Dec. of M. S. U,, 513.—Grant, Cochrane
and Oliver.

4. Cases, arising between Hindu parties upon mort-
gages of lands in the Mofussil, are to be governed by Hindu
law, even where the form of conveyance is English—Raja?
Burrodicount Roy and others v. Bisnosoondery Dobee and
others—10th May 1836.—Mor., 91.

5. Although by the Hindu code, a mortgage or pledge
unaccompanied by possession confers no title, yet by long
established custom, by reference to the maxim that while the
Lex loct contractus governs the substances of the contract and
its essential forms, the lex fori applies as to the forms of re-
medies and their consequences, a Bengali mortgage although
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unaccompanied by possession gives a lien upon land.—Szb-
chunder Ghose v. Russick Chunder Neoghy.—July 1842.—
1, Fulton, 86.—(Grant, J., dissent.)

6. All mortgages are ordinarily redeemable after any
lapse of time, and it is not requisite that power to redeem
should be kept open by specific deed—Ramiayar and
another v. Meénatchy ITyen and others.—9th April 1856, M.
S. U. Dec,, 1856, p. 58.—Anderson and Strange.

7. An otti, like a kanam, mortgage cannot be redeemed
before the lapse of 12 years from its date—Kurnini Adma v.
Parkam Kolusheri—21st March 1863.—1, M. H. C. Rep,,
261.—Strange and Frere.—See also Edathil Itti and others
v. Kopashon Nayar.—15th Dec. 1862.—Id., 122 ~—Scotland
and Strange.

8. Where a janmi made an otti mortgage and more
than 12 years after made a second otti mortgage to a stran-
ger without having given notice to the first mortgagee so as
to admit of the exercise of their option to advance the fur-
ther sum required by the janmi. Held, that the second
mortgagee could not redeem the lands comprised in the first
mortgage.—.AlL Husain and others v. Nillakanden Nambu-
diri.—8th June 1863.— Id., 856.—Scotland and Frere.

9. An usufructory mortgagee in Malabar must be
allowed the option of purchasing the title before the purcha~
ser can convey it to a third person.—Kuni Taruvelyi v. C.
Pualiakal Achal Amima and others.—8th September 1859.—
M. 8. U. Dec,, 1859, p. 169.—Hooper, Strange and Phillips.

10. In 1841, A established her proprietary right to
lands as against B and an otti mortgage then in possession.
In 1844, B obtained a decree against the mortgagee in a suit
to which A was not a party and assigned his rights under
the mortgage to C, who continued to hold as B’s assignee
down to 1860. Held, that unless A was aware, or might by
ordinary diligence have been aware, of the suit of 1844, his
right to redeem the lands was not barred by the lapse of 12
years from the decree in that suit—Pudiyakovilayalla v.
Allunannalatte Kadinni—15th January 1863.—1, M. H.
C. Rep., 146.—Strange and Frere.

11. Teunder of redemption of mortgaged land renders
mortgagee liable for rent on default of restoration of pro-
perty from the date of such tender : mortgagor not bound to
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deposit redemption money with a third party.—dnunic
Mullen v. Vyliagothoo Mama.—2nd Dec. 1857.—M. 8. U,
Dec., 1857, p. 213.—Hooper, Baynes and Goodwyn.

12. During the continuance of a first otti mortgage,
the janmi is in the same position as regards his right to make
a second otti mortgage to a stranger after, as he was before,
the lapse of 12 years from the date of the first mortgage.
Ali Husain and others v. Nillakonden Nambudiri—8th
June 1863.—1, M. H. C. Rep., 356.—Scotland and Frere.

13. A karanavan singly may make an otti mortgage. —
Edathil Iiti and others v. Kopashon Nayar—15th Dec.
1862.—Id., 122.—Scotland and Strange.

14. A kanam mortgagee does not forfeit his right to
hold for 12 years from the date of the kanam by allowing
the porapad to fall into arrear.—Zhaik Rautan v. Kadangot
Shwpan~—11th Dec. 1862.—Id., 122.—Strange and Frere.

15. An otti differs from a kanam mortgage, first in
respect of the right of pre-emption which the otti holder
possesses ; secondly, in being for so large a sum that practi-
cally the janmi’s right is merely to receive a pepper-corn
rent.—EKumint Ama v. Parkam Kolusheri—21st March
1868.—Id., 261.—Strange and Frere.

16. In a suit instituted by a widow to remove an attach-
moent placed on a house, in execution of a decree under a
mortgage against her nephew, she urging that her husband
and his brother assigned it to her by a prior mortgage, then
unredeemable by lapse of time; it was held by the law officers
that the prior mortgage was to be preferred ; but as the cir-
cumstances attending the mortgage to the widow were suspi-
cious, the Court decided in favor of the second mortgagee.—
Rulyalv.YalookJohannes and another.—~15th Nov.1820.—1,
Borr,, 301.—Hon. M. Elphinstone, Bell and Prendergast.

17. When land was doubly mortgaged, in the first in-
stance, to A, again to B, under two bonds at different times,
the second with a condition of sale after five months without
redemption and possession vesting in B; it was held, under
the authority both of the Hindu and Mahommadan law, that
a mortgage is completed by possession; and that a mortgage
of late date, supported by occupation, annulled a prior one
unaccompanied by possession—ZTooljaram Atmaram v.
Meean Moohummud and another~31st July 1821.—Id.,
130.—Elphinston.
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18. If from the evidence, admissions or circumstances,
there should be reason to conclude that all the members of an
undivided family were privy and consenting to the acts of its
head or the mortgagee or purchaser not privy to the state and
circumstances of the family from which the conveyance may
have been obtained, the sale or mortgage will be held binding
against all the members of the family.—Sasachella, v. Ven-
cutachelioe and others—21st February 1816.—2, Str., 219.

19. When A claimed to recover from B a third share
of an hereditary house, which he asserted had been unlaw-
fully mortgaged to B by the son of his elder brother; B
pleaded the validity of the mortgage bond and 16 years’ pos-
session ; it was held on evidence that the mortgage bond was
valid though passed not in the name of B, but in that of a
another person: and as it appeared to have been bond fide
by the family, and as by the Hindu law one member of a
family cannot sue for his share of an undivided estate, that A
could only recover the whole property by redemption of the
whole mortgage, the subsequent adjustment of the particular
share between the members of the family resting with them-
selves; and A was non-suited with costs.—Dewalkur Josee
v. Naroo Keshoo Goreh.—8th February 1839.—Sel. Rep., 190.
~—Pyne, Greenhill and LeGeyt.

20. It was declared that a younger brother is compe-
tent to mortgage an undivided estate without the consent of
the elder brother, and a claim under a mortgage bond so
passed cannot be sustained.—Semble, That in cases of great
necessity, such as extreme distress, the younger brother may
mortgage without the elder’s congent; but that in liquid-
ation of a debt contracted during the life of their father, and
during the time they live as an undivided family, the share
considered as that of the younger, would go to the mort-
gagee, although possessed by the elder brother.—Balljee
Bappoojee Hurbareh v. Venkappa Newada—12th Sept.
1839.—Id., 216.—Giberne, Pyne and Greenhill.

PARTITION.

1. Ancestral property is liable to partition on the
demand of any of the co-parceners.— Vencata Subbamah v.
Venkummal—Case No. 12 of 1818.—1, Dec. of M. 8. U,
210.—Scott and Greenlaw.
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2. A grandson may, irrespective of all circumstances,
maintain a suit against his father for compulsory division of
ancestral family property.—Nagalinga Mudalt v. Subbero.-
many Mudali—24th Nov.1862.—1, M. H. C. Rep., 77.—
Scotland and Bittleston.

3. The law of maroomakatayam admits not of a division
of family property, but vests the management thereof in the
senior male members.—Case No. 28 of 1814.—1, Dec. of M.
8. U, 118.—Scott and Greenway.

4. TUnder the maroomakatayam rules, the division of
family property cannot be enforced if opposed by other
members of the family.—Ranee Vuwrmah Rajal v. Cherrikul
Chenga Kovilgottu.—8th July 1857.—M. 8. U. Deec, 1857,
P. 120.—Morehead and Goodwyn.

5. A minor can sue for division only on the ground of
malversation or danger to his interest while the property is
in the hands of a managing member.—Velayuda Gaundan
v. Kuppanum.—7th Dec. 1859.-——Id., 1859, p. 263.—Strange,
Phillips and Frere.—See also Swamiyar I’llai v. Chokka-
lingum Pillat and wvice versd.—-1, M. H. C. Rep., 105.—
Strange and Frere.

6. So also in the case of a mother: she takes only a
life-interest.—Gurupesaud Bose v. Seruchunder Bose and
others.—9th Dec. 1820.—Macn. Cons. Hd. law, 29, 72.

7. The right of a minor to share in a division must be
reckoned from the completion of the 16th year, but where
there is a guardian such right may be computed before that
period.—Case No. 7 of 1814.—1, Dec. of M. S. U, 85.—Scott,
Greenway and Stratton.

8. To entitle parceners to a share in property admitted
to have been acquired by the exertions of particular members
of the family, it must be proved that those members received
aid from the paternal estate.—Calutty Pillai v. Yella Pillai
and another.—Case No. 2 of 1817.—I1d., 148.—Scott, Green-
way and Ogilvie.

9. And that there was an equality in the degree of labor
or funds supplied by one or more of them in making the ac-
quisition.—M¢. Doorputtw v. Haradhum Sircar and others—
20th February 1821.—3, S, D. A. Rep., 74.—Goad and Dorin.
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10. But where unequal means and labor are contri-
buted, the brother who contributed most to the acquisition
should, by usage, receive a larger share—K2»ippa Sindhu
Patjoshe and others v. Kanhaya Acharya and others—31st
Dec. 1833.—5, S. D. A. Rep., 835.—Braddon and Halhed.

. 11. A doubleshare is given to the member by whose ex-
ertions the acquisition is made.— Guruchurn Doss and others
v. Goluckmoney Dossee—14th March 1843.—1, Fulton, 165.

12. Tosustain a claim to a share of a deceased brother’s
property,it being admitted that there was no inheritance from
the father, the claimant must show that the property in ques-
tion was acquired by the joint labors and exertions of the
deceased and himself. —Ranee Savagamy Nachiar v. Zemin-
dar of Ramnad.—Case No. 1 of 1814.—1, M. S. U. Decs,
101.—Scott, Greenway and Stratton.

13. The mere fact of a party having lived conjointly
with a family into which his aunt had married gives him no
right to a share in the family property in the absence of any
express agreement to that eftect.— Y. Vencata Reddi v. G-
Subba Reddi—6th November 1858 —M. S. U. Deec, 1858,
p- 204.-— Hooper, Strange and Baynes.

14. To render an unequal distribution of ancestral pro-
perty amongst his sons by a father void, the distribution
must be effected during the lifetime of the father with the
consent of the sons, and separate and independent possession
of the shares must be at once assumed by the several
sharers.—Muttuvengudachellasawmy Manwigar v. Tumbaya-
sawmy Manigar and others.—23rd July 1849.—Id., 1849,
p- 27.—Thompson and Morehead.

15. The division of property with reference to wives
(Puineebagum) is not recognized in Southern India.—Id.

16. A widow is not entitled to a share in the property
which remained undivided at the death of her husband, but
only to maintenance.—Y. Seetamah v. Y. Kamatchummau.
~—14th November 1855.—Id., 1855, p. 198.—Hooper,
Morehead and Strange.

17. A will showing a wish on the part of the testator
that his sons should enjoy his estate jointly, is no bar to a
suit for partition of the estate after his death.—Rajak Soo-
ranany Vencatapetty Rao v. Rajah Sooranany Rama-
chendra Rao—24th April 1828.—-1, Dec. of M. 8. U,, 495.—
Grant, Cochrane and Oliver.
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18. Land granted for the maintenance of the rank and
dignity of a family is exempted from partition, but if the
members subsequently divide they may respectively enjoy
the annual produce in such proportions as they may be found
legally entitled to.— Viswanadha Nuwilk and others v. Bumn-
garoo Tercomala Nailk—28th July 1851.—M. S. U. Dee.,
1851, p. 87.—Hooper and Morehead.

19. While the members of a Hindu family enjoy in
common undivided property, money expended in its im-
provement or repair is considered as spent on behalf of all
the members alike, and all have the benefit of the outlay
when a division takes place.— Muttusoomi Gaundan and
another v. Subbivamaniya Gaundan and another—30th
March 1863.—I, M. H. C. Rep., p. 309.—Scotland and Frere.

20. The sole manager of the joint stock of a Hindu
family, supposing that joint stock to be augmented by his
sole exertions, is not entitled to a double share of the amount
of the augmentation for his trouble.—Guruchurn Doss and
others v. Golukmoney Dossee~—14th March 1843.—1, Fulton,
165.

21. The acquisition of a distinet property by a mem-
ber of a joint family, without the aid of the joint funds or
of joint labor, gives a separate- right and creates a separate
estate.—JD.

22. The union with the joint fund of that which might
otherwise have been held in severalty, gives it the character
of a joint and not of a separate property.—Id.

23. The possession of certain lands appertaining to a
joint estate,in lieu of an annual dividend of the profits of the
estate left under the management of one or more sharers is
sufficient to maintain a right of partition in the joint estate
when required.—RaneeBhuwan Debeh and another v. Ranee
Surujmunee~—12th May 1806.—1,S. D.A. Rep.,135.—Putab-
narain and another v. Opindwrnaraen and another.—15th
Jan.1808.—1, S. D. A. Rep., 225.—Harrington and Fombelle.

24. 'Where property had been bequeathed for the main-
tenance of an idol by the desecendants of the testator, it was
ordered that in case of a quarrel amongst the descendants and
a partition, that the family idols should be enjoyed by them
alternately,thatthetime ofthe enjoymentwas to beascertained
according to the proportions of the estate, which were left by
the ancestor to the several descendants; and that everything
given by the ancestor to the idol should accompany the pos-



[PARTITION.] 353

session of it.—Nobkissen Mitier v. Hurrischumder Mitter
and another.—11th Oect. 1819.—Macn. Cons. Hd. Law, 323.

25. When the mother and the widow of a Brahmin
divided between them his property, consisting of Dowuttees
land and the right of officiating in a temple, reserving to each
the power of alienating her own share ; it was held that such
partition was invalid by the Hindu law in consequence of
the incompetency of the parties, and a sale executed by the
mother on the strength of it was set aside.—M¢. Joganunnee
Dibia and another v. Fakeer Chunder Chukurbutty.—25th
March 1829.—4, S. D. A. Rep., 387.—Turnbull.

26. Where one of four brothers sued, as a member of the
united family, for his share of the profits of a firm composed
of one brother’s son and certain Mahommadan parties, it was
held that he was entitled to such share on the concurrent au-
thority of the custom of the country and Hindu law, that all
the members of an undivided family share all profits equally.
The other parceners, however, were decreed to retain their
shares untouched, as they could not be supposed necessarily
informed either of the laws or customs of another religion so
as to make these binding upon them.—Jaeeram Sarungdhur
v. Lukshmum Sarungdher.—27th Feb. 1821.—2, Borr., 2.—
Romer. “

27. The mere execution of a deed of division does not
alter the status of an undivided family unless actual posses-
sion of the shares has been taken by the shareholders under
the termsof the deed.—Naggappa Nynwirv.MudundeeSwore
Nyair.—23rd Ap.1853—M.S. U. Dec., 1853, p. 125.—More-
head and Strange.—See also Subba Naiken v. Taugaparoo-
mal Pillay.—26th Jan.1859.—Id., p. 11.—Hooper, Strange
and Phillips : and Kuppaoummaul v. Panchanadaiywm.—
3rd Dec. 1859.—Id., p. 260.—Strange, Phillips and Frere.

28. A partition, in fagt, is as binding as a partition by
agreement.—Deo dem Gocul Chunder Mitter v. Tanachurn
Mitier—27th January 1843.—1, Fulton, 132.

29. Where a division of family property had taken place
in which for 19 years a party had acquiesced, it was presumed
thatheconsented to the share allotted tohim,though under the
Hindu law he was entitled to a larger share—Linga Mulloo
Pitchama v. Linga Mulloo Gomppah.—23rd March 1859.—
M. 8. U. Dec., 1859, p. 84.—~Hooper, Strange ani Phillips.

5
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PRE-EMPTION.

1. Held where the right of pre-emption among Hindus
is recognized on the ground of local custom, the rules and
restrictions of the Mahommadan law are applicable to claims
of that nature—Mewa Sal and others v. Sooltan Sing and
othvrs—25th July 1843.—7, S. D. A. Rep., 129.—Rattray,
Tucker and Barlow.

2. The right of pre-emption does not exist under the
Hindu law as current in Southern India.-—Kuoistinen v.
Sendalingara Oodior.—3rd Dec. 1849.—M. S. U. Dec., 1849,
p. 125.—Hooper.

PROPERTY.
(1) Ancestral.

1. A Hindu having male issue cannot alienate any of
the ancestral property.—Tandavaroyes Gaunden v. Tan-
dawvaroya Gaundan.—12th Feb. 1859.—M. S. U. Deec., 1859,
p. 40—Hooper, Strange and Phillips.

2. Land acquired by means of ancestral property can-
not be alienated by an undivided mermberof a joint family.—
Padsu Prabhu v. Domingo Prabhw.~—28th Jan. 1860.—
Id., 1860, p. 8.—Strange, Frere and Beauchamp.

3. Persons in the position of managing members and
guardians may jointly sell part of the ancestral estate to
provide for the necessities of the family.—Ramiak and
another v. Kantayo and others—Tth Sep. 1859.—Id., 1859,
p. 142.—Morehead, Hooper and Strange.

4. An undivided member of a Hindu family cannot
sell a portion of the ancestral estate unlesss driven thereto by
pressing necessity.—Ramakutiv Aiyar v. Kulatturaiyan.—
11th December 1859.—Id., 1859, p. 270.—Strange, Frere and
Beauchamp.—See alsoRamaPillai and othersv.Sreerungum
Pillat and others—25th April 1860.-—Id., 1860, p. 49.—
Hooper and Beauchamp.

5. Thesale of property by an undivided member is not
valid, even if falling within the limits of his individual share
unless made under emergent circumstances and with reserv-
ation of the shares of his sonsand a sufficiency for the mainte-
nance of his wife and daughters—Kanakasbhaiyae Pillai v.
Seshachalw Sastri.—S8th Feb, 1860,—Id., p. 17.—Hooper,
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Strange and Beauchamp.—Seealso Sundra Pillaiv.Tegaraje
Pillar.—T7th July 1860.—Id., p. 67.—Frere and Beauchamp.

6. A -father is not competent to alienate his immove-
able property, whether ancestral or self-acquired, to the pre-
judice of his sons, except under urgent necessity.—Mutiu-
maren v. Lakshmi.—24th October 1860.—Id., p. 227.—
Strange and Frere.

7. Land acquired by any member of a family govern-
ed by the law of Marmakootayam becomes the joint pro-
perty ofall the members.— Muricuncheri Kuni Ahamad and
othersv. Chundangopoyililavulla and others—5tb November
1859.—Id., 1859, p. 226.—Hooper, Strange and Phillips.

8. According to Malabar law, a sale of family property
is valid when made with the assent, express or implied, of all
the members of the tarawad, and when the deed of sale is
signed by the Karnavan and the senior anandravan if suz
Juris—Kondi Menon v. Srunginreagatta A hammada.~5th
Nov. 1862.—1, M. H. C. Rep., 248.—Frere and Holloway.—
See also Kaipretaw Ramen v. Makkaiyil Mutoren and others.
—13th June 1863.—1d., 359.—Phillips and Holloway.

9. An alienation of a portion of a Zemindari by the
Zemindar in favor of his sister cannot operate independently
of her claim to maintenance so as to bind his successor.—
Malavaraya Nayanar v.Oppaji Ammal~—~11th May 1863.—
Id., 349.—Scotland and Holloway.

10. A member of an undivided family ean purchase
property from his co-parceners provided they all join in the
transaction.—S. Venkatsubbaiya v. Venkatramaiycw.—17th
Oct. 1860.—M. 8. U. Dec., 1860, p. 212.—Strange, Phillips
and Frere.

11. Members of an undivided family may advance self-
acquired funds for improvement of ancestral property sub-
jeet to re-payment—Muttuswami Goundan and another
v. Subbiramaniya Gaundan and another—30th March
1863.—1, M. H. C. Rep., 309.—Scotland and Frere.

(2) Self-acquired.

12. Inheritance of real property does not render the
subsequent accumulation of real and personal property liable
to be considered ancestral property.—Meenatchee Chetumba
Setti.—3rd Mar. 1863.—Id., p. 61,~—Morehead and Strange.
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13. Inam land restored, after resumption, to one mem-
ber of a family, held to be the self-acquisition of that mem-
ber.— Kristniak v. B. Panakaloo and others.—12th Novem-
ber71849.—M. S. U. Dec., 1849, p. 107.—Hooper.

(3) Stridhana.

14. A wife or widow may alienate her stridhana,
whether it be moveable or immoveable, with the exception
perhaps of land given to her by her husband.—Doe on the
demise of Kullammal v. Kuppuw Pillai—7th, 18th, 19th
Nov. and 2nd Dec. 1862.—1, M. H. C. Rep., 85.—Scotland
and Bittleston.

15. A man cannot, except under certain circumstances,
dispose of his wife’s jewels given or received in dowry.—Goi-
tamulkkulo Yeterazummah v. G. Ramasamygarw Vencato-
charloo—5th Nov. 1853.—I1d., 1853, p. 254~—Morehead and
Strange.

16. The wife is entitled to recover the wvalue of such
of her property as may have been appropriated in redeem-
ing the family lands.—Id.

4) Alienation by Widow—See WIDOW.
MORTGAGE—SALE, &c.

SALE AND PURCHASE.

1. Thesale of a piece of land by a member of a divided
family on which the maintenance of his widow is chargeable
is not valid if there be no other property belonging to his
share.—Lachchanna v. Bapanoumma—27th Oct. 1860.—
M. S. U. Dec, 1860, p. 230.—Strange and Frere.

2. The sale of land held to be invalid in the absence
of any writing in proof of the same.~—Nunjummal v. Yo-
chuwmmal.—15th October 1856.—1d., 1856, p. 150.—Ander-
son, Goodwyn and Harris.

3. The title of the prior purchaser prevails although
possession has not been actually delivered.— Villayuda Mu-
dali v. Sevarama Sastri.—15th Dec. 1860.—Id., 1860, p.
277 —Phillips and Frere, (Strange, dissent on the ground
that the title of the second purchaser being accompanied by
possession, must, if bond fide without notice, be held valid.)

4. A bought land from B in 1848, entered into posses-
sion, and in 1852 went abroad. In 1853, C purchased the
same land from B, the land being then registered in B’s
name and C not having notice of A’s purchase, held in a suit
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brought in 1859, that A could not eject C.—Chindambara
Nayinar v. Annappa Naykkan—11th November 1862.—1,
M. H. C. Rep., 62.—Strange and Phillips.

5. If a Hindu sell his father’s land in his absence and
while living and heard of, such sale is void ab initio, and the
son may recover it against his own conveyance, even after
his father’s actual death or presumed death from absence for
twelve years unheard of. But the purchaser has his remedy
by action against the son for the purchase-money, and the
ruling power will direct the money to be refunded in what-
ever manner it deems most equitable.—Doe dem Gungana-
rain Bonnerjee v. Bulram Bonnerjee.—East’s Notes, case 85.

6. But the sale of the land by the son for the neces-
sary support of the family would be binding on him as much
as though the father had made it.—Id.

7. Exchange of lands followed by possession need not
be evidenced by writing.—MWMantina Rayaparej v. Chelurt
Venkataraj~— 5th December 1862.—1, M. H. C. Rep., 100.—
Scotland and Phillips.

See PrROPERTY—WIDoOW, &c.

WIDOW.

1. A widow has a life interest only in her husband’s
landed estate, and therefore any alienation of it by her is
invalid and void.—S8. V. Jagganadha Rawze v. S. V. Boochee
Seetiah.—Case No. 5 0of 1824.—1, Dec. of S.U,, p. 453.—Coch-
rane and Oliver.

2. A widow cannot alienate immmoveable property, but
with the consent of her heirs.—Ramabutien and another v.
Mooteosamy Pillai.—30th January 1856.—M. S. U. Dec,
1856, p. 14.—Hooper, Morehead and Strange.

3. A widow, although entitled to unreserved possession
of her deceased husband’s moveable property and a life inter-
est in his hereditary landed property, cannot alienate the
latter either by gift or sale except with the consent of the
heirs or from want of means to perform her husband’s funeral
ceremonies—Ramasahkien v. Akylandummal.—22nd Nov.
1849.—1849, p. 115.—Hooper and Thompson.

4. A widow is competent to sell her deceased husband’s
landed property when such alienation is necessary to meet
her husband’s funeral charges and debts and her own main-
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tenance.—Subbarayan v. Akkilandammal and others.—
8th February 1860.—Id., 1860, p. 15.—Morehead, Strange
and Beauchamp.

5. Alienation by a widow of her deceased husband’s
property is allowed by the Hindu law, when such is rendered
requisite for the payment of debts or for her necessary sub-
sistence.—~Chocalinga Karamoondan v. Muthavisiroyen
and another.—22nd February 1853.—Id., 1853, p. 45.—
Hooper and Morehead.

6. A widow in a divided family has no power to alien-
ate the immoveable property inherited by her from her hus-
band, except a small portion thereof for religious purposes
alone, but-she has absolute authority over the personal or
immoveable property to consume or dispose of it at her
pleasure.— Goparla Putter and another v. Narraina Puiter
and others.—28th Sept. 1850.—1d., 1850, p. 74—Hooper
and Morehead.

7. A sale by a Hindu widow of land inherited by her
from her husband is valid only when made of necessity and
for certain purposes; but on this point where the plaintiff
in a suit, to set aside such a sale, has relied, in the Court
below, solely on the ground that the land had heen devised
inconsistently with the exercise of the widow’s power of sale,
the Appellate Court will be satisfied with evidence less com-
plete and positive than would otherwise have been required.
—Rangasvams Ayyangar v. Vanjulatammal and others.—
18th Oct. 1862.—1, M. H. C. Rep., 28.—Phillips and Frere.

8. A widow cannot during her life constitute by deed
any person other than the legal heir successor.—S. V. Jugga~
nada Ravze v. S. V. Boochee Seetiah.-—Case No. 5 of 1824.
~—1, Dec. of M. S. U., 453.—Cochrane and Oliver.

WILLS.

1. A man is allowed to dispose by will of property
which he could have alienated during his lifetimme by any
other instrument.—2. V. Vurdial and another v. M. Lutch-
miah.—Case No. 3 of 1824.—1, Dec. of M. 8. U, p. 438.—
Grant, Cochrane and Gowan.

2. The will of a Hindu has no validity or effect what~
ever except so far as it may be consistent with Hindu law.—
Rajah 8. Venkatapetty Rao v. Rajah S. RamachendraRao.—~—
24th April 1828.—Id., p. 495.—Grant, Cochrane and Oliver.
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3. A testamentary writing can confer no right of suec-
cession in opposition to established law or to the immemorial
usages of the country or family of the party executing it.—
M. K. Rama Wurma Rajah v. M. K. Rama Wurma Rajah
and another—16th Nov. 1826.—1, Dec. of M. S. U., 509.—
Grant, Cochrane and Oliver.

4. A will can only take effect so far as it is in accord-
ance with Hindu law.— V. Seshachala Nayak v. Tayam-
mal—11th Aug. 1860.—Decs. M. S. U., 1860, p. 111.—
Frere and Beauchamp. :

5. A will cannot create a title in a Hindu family.—
Kasale Arumugam v. Palaniayi and another.—19th Nov.
1859.—1d., 1859, p. 246.—Strange, Phillips and Frere.

6. The property devised to him by the wiil of his
adopted father was decreed to an adopted son.—Adrnachel-
tum Pillai v. Tyasawmy Pillai.—Case No. 5 of 1817, 154.—
Scot.—1, Dec. of M. S, U.——Greenway and Ogilvie,

7. A father cannot by will divest his son of the right of
succession to an estate granted him by Government expressly
in lieu of former privileges which had manifestly descended
to him from his ancestors.— C. C. Prusunna Vencatachella
Reddiar v. C. C. Moodoo Vencalachella, Reddiar.—Case
No. 7 of 18283.—Id., 406.—Cochrane and Gowan.

8. A bequest does not amount to an alienation of pro-
perty so as to deprive the heirs of their right of inheritance.—
C. Séirvagaren v. Iyah Mudali alias Videalinga Mudals
and others.—9th February 1859.—M. S. U. Decs., 1859, p.
35.—Hooper, Strange and Phillips.

9. A widow cannot be excluded by will bequeathing
the bulk of the property to a person of a different family.—
Tullapragadah Pairammah v. C.Soobarojadoo omnd another—
14th January 1845.—2, Dec. of M., S. U,,'79.—Dickinson.

10. Effect cannot be given to a will undér the law of
Maroomakatayam ; but property in the absolute control of the
giver may be alienated by gift, to coustitute which, however,
possession must have been conferred.—Polycondy Mucky v.
V. Poodoovachary Coongamud and others—27th February
1856.—M. 8. U. Dec., 1856, p. 26.—Hooper and Strange.

11. The Hindu law in Madras admits of the testament-
ary dispositionof property,whetherancestral or self-acquired,
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and the testamentary power of a Hindu is co-extensive with
his independent right of alienation inter vivos.®—Vallina-
yagam Pillai v. Pachche and others.—2nd Feb. and 27th Ap.
1863.—1, M. H. C. Rep., p. 326.—Scotland and Holloway.

12. Semble, that a Hindu’s will would not be invalid-
ated merely by its omitting to provide for his widow.—Id.

13. A Hindu can dispose of all his property, moveable
and immoveable, and as well ancestral as otherwise.—Naga-
lutchmy Ummal v. Nadarajah Chetti and others.—27th
Nov. 1851.—M. 8. U. Decs., 1851, p. 226.—Thompson.

14. A Hindu can make no will to the prejudice of his
heirs, viz., his widows.— Virakumara Seevai and others v.
Gopalu. Seevai—13th Nov. 1861.—Id., 1861, p. 147.—
Strange and Frere.

(a) The question of testamentary power is fully gone into in this case.
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