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NOTES
OM MADRAS JUDICIAL ADMINISTRATION,

Mr. NorToN's work on “The admmlsttatlon of Justice in South. .
~ern India” produced at the last moment, is doubtless intended by m
author, and hailed by its admirers, as the last link wanting .in the
chain of proofs, that the Civil Service is paIpany unworthy of the'
_trust reposed in it, that it is the great obstacle to Indian prospeuty,_
‘and that more especially as Judges, its members are so meﬁiclent
that insecurity of life and property naturally results. Mr. Norton _
“has the advantage of assailing a large system doubtless offering many
salient points, He has selected for remark such cases as have
been the subject of an appeal to the Higher Court, has care.

‘N\ fully excluded from view the unexampled difficulties, under which

Frol=¥ [ i 77 ,/'C»'T'-dwf.‘

“our judicial system is administered, and has with exemplary disin-
‘genuoustess, told his readers to learn it from its acknowledged
‘blemishes. His opinions too are developed with much pomp and

“eircumstance. He announces his tltles to be heard. Heis a meme

ber of a high-and honorable profess?i?:n, a firm believer in the destiny
of the bar, connected with that mysterious metaphysical abstraction,
the unbroken succession of English Judges, to which the adminisa
‘tration of Justice owes all its purity. Further he has practised for
ten years in a Court which with the united assistance of Judges and
Barristers, has been able to pass decisions, which the most enlightena
ed English Lawyer in existence has in his place in the House of
‘Lords called the worst in the world. He is moreover well acquainte
‘ed with Mofussll practice, has examined witnesses through the

medium “of an interpreter, and has seena Mofussil J udge m his
‘shirt sleeves.

_ Our task is not an easy one. It will be our endeavour to
shew that the sweeping deductions of Mr, Norton, are not correct ;
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that imperfect and incomplete truths, are in his case, as in .all
cases, the most dangerous of fictions. We shall endeavour to
separate the accidental from the essential, to show how far the
defects noted are due to the inefficiency of the Judges, and
how far to the position in which they are placed. Assault is always
easier than defence, more especially where defence can only be made
by a view of many and complex considerations, The task too hus
fallen upon an insignificant member of a large service.. .Itis not to
be hoped that the herassing round of official avocations will leave to
men of enlarged knowledge and experience the necessary leisure for
the work, but surely the task should be performed. No class of men
has a right te expeet its individual interests to triumph over the
general good, but all men. have a right to protest against condem.
natiopwithout a hearing. ‘The press,as it calls itself, is filled day
after day with abuse of the exclusive service. The style is of course
proﬁt.a’ole, and the writers cannot be blamed Until human na.
ture greatly alters, it will never be an unpleasant thing to see pun.
gent abuse of a few men, to whom accident or interest, or any other
of the causes which give rise to different ranks and arders, has
placed in an adVantageous position.

We cannot complain that Mr. Norton is an anonymous writer.
He has raised several important questions. which we shall endea-
vour to discuss temperately and candidly. We may fairly complain
however that he has endeavoured to place his opponents in an ine
vidious position, Not satisfied with his natural advantages, he has
presented his work to the world not as a. mere weapon of contra-
versy. It is an articulate expression of the evils which millions
endure, although haply without knowing their source. It has
given sleep to the learned philanthropist, has suspended those
painful vigils, which he has disinterestedly kept for Hindop
development. There is moreover a deep interest in the reflection,
that without any motives of a personal nature, he should thus
have striven for the welfare of a great and ancient people ; and
an undescribable pathos in the thought that he courts from a pow. -
erful and dominant service that crown of martyrdom, which in the
thape of torture bodily or mental, has so often, especially in our
persecuting times, been awarded to the greatest and bestof the
sons of men. If Mr, Norton's own estimate of the nature and char-




acter of his performanee is the correct one, the controversialist should

approach it as he would the hallowed tombs of Clarkson or of Howe

ard. It is to be regretted that the author’s language has not been*
such as to sustain the impression which his professions would convey,

‘We rapidly descend from this lofty eminence, when we actually-
breathe the apirit of his pages. His language at once reassures us,

11 ia bitter, personal, and less adapted for calm discussion, than for

the browbeating of some refractory but timid witness, It smacks

strongly of the lower class of Old Bailey praetice. It deals much in

insinuations, and now and then, under the affoctation of candour, in

very nasty oues too (P. 64), but we have no right to complain. ‘The

privilege of counsel even in England covers much, and considering
the relative character of the practitioners, it may in India be faxrl}

expected to cover more.

The proposition which he intends to establish from a review of
eertain cases Civil and Criminal, is that the Indian Judges ave
grossly unfit for the performance of their duties, and that the
most serious calamities are likely to- ensue unless some sweeping
reform is adopted, It was our intention to comment ad some
. length upon the Civil Cases, which Mr. Norton has guoted, aud to

show thas thoy are not so bad as he represents, That there are very

bad cases among them we donot and cannot deny, but admitting all
that he would agsert, his data are so palpably insufficiens to establish
his point, that weprefer showing to what his assertions reallyamount,
It is to be remembered that with the exception of one or twa gaseg.
the Court of Review has correeted all these errors, that the Hindoos
are shemost litigious people in the world, that nearly every doubtful
osne is appealed, that the facilities given ave very great, that the-
pxponse is comparatively small, thut many Vakeels in [ndia progeed
on the no win and no pay system, and it will be then pergeived that
for onee tables of decisions will afford a pretty fair estimate of the
asture, as well as of the amount, of the work performed,

In the 3} years over which the reports extend, about 10,008 eases
_were decided by the European Mofussil Courts. Of thesg we fing that

$49 were appealed to the Sudder. In 51 the decisions of the lower
Courts were reversed. In 17 madified. In 68 confirmed, and in
lll—remanded, So that the appeals to the Sudder gre in the pm-
postion of gather less than ons in 40 ; the neversals.ommzoo.
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kmg as Mr. Norton wishes us to do- the remands as reversall, s
-most unfair method, they will amount to less than onein 60, It is.
%o be remembered that ‘the proceedings of the Sudder Udalut do-
not represent the operations of one Court, but the known errone..
ous operations of more than twenty Courts, each doing now
about ten times the amount of business done by the Supreme
Court with its two.overpaid Judges and enormous - establishments..

Perhaps we shall be forgiven if we endeavour to substitute for the
caricature which Mr. Norton has produced a slight sketch of the-
real state of Judicial Administration. Native agency is very largely
employed Like every other department of the Government, the
Judicial Administration is emphatically Native agency with Euro-
pean superintendence. The European Judges are for the -most
part hard-workmg and intelligent men, well acquainted with the’
Dative ‘customs'and native character. We can fearlessly assert from
our own observation that they possess in a very high degree the
conﬁdence “of the people. They from long experience adjudicate,
with great suceess upon questions of fact, and with tolerable success
‘upon the questions of law, that occasionally and very rarely arise,
They are neither Tindals nor Denmans, but considering the diffi.
Lculties under which they labour, their performance of their tasks
ls creditable. They would be the better for a more complete traing
mg, and now that so much attenlﬂon has been for the first time
turned to the subject, that training will be gradually obtained. , In
Practice our judicial system” is yet in its infancy. .Inits nature it
is like our system of Government—an anachronism and an anomaly
It ignores the centuries of developement which interpose between
England and India. Whether it is not far too cumbrous, . whether
it is not inferior to the justice administered at the side of a hill and
under a tree by a vigorous and able officer, are still questions.with
many able men. In truth however they are no longer open ques.
tions. For good or for evil it has been decided that Courts on the
present system are desirable, and it only remains to render their
procedure as little cumbrous and as applicable to the condition of
gociety as posslble. The administration of justice is now -very
speedy when the mode of carrying on suits is considered. They.do
not come up ripe for decision and the parties are constantly apply.
ing for’ postponement to admit of the calling of some witness or
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the procuring of a copy of sopie document, and it is the practice and
- is-in a great' measure necessary to allow such indulgences. Yet
- with: all this taken info account the average duration of origin:al
»-suits is one year and that of appeal suits rather more, and it is upon
* such-data as these that men are represented as spending a life time
- in defending their property. " The learned Barrister even thinks it
s doubtful whether the effect upon the nativesis not as pernicious as
~the Musgsulman cruelty. No’ finer illustrations can be found of his
< accuracy of observation and scrupulousness ot assertion. To.say
tnothing of the fact that even'in this litigious country, it is a very
* small fraction of the people who frequent the Courts, we have seen
sthat of those who doabout one in forty considers himself injured and
one in two hundred is found to be so.

‘ So far then is Mr. Norton from having estsblished his proposition,
‘that the very propounding of such a thesis upon data so insufficient,
‘js“a proof that whatever he has learned, and he has learned much,
the nature'and meaning of a sufficient induction are yet to be ac-
rquired by him. The shallow pretence of appealing to facts scarcely
deserves exposing. Thisis the stock fallacy of the. mob orator.
‘A few, and in this case how few, 1solated facts, are put forward and
from them the hearer or reader is invited to deduce a general rule,
In acknowledged errors we find errors, therefore all not so acknow-
{edged are errors too. The ghost of Aldrich seems to shudder at
the legal logic. But it is curious how seldom the errors even in
the controverted cases have depended upon ignorance of law. Many
deocisions have been reversed because it was not noticed that the suit
‘was barred by the statute of limitations, which must be pleaded
specially in*England or- the fact will not be noticed. It may be
vemarked also that the fact of such bar does not always lie upon the
surtace. © Much evidence is frequently taken as to acknowledgement
or part payment within' the necessary time. We observe® too a
curious and not ¢éreditable case in ‘which the Supreme Court of
Bengal ‘had-to be - informed by the Privy Council ‘that in an
- getion for breach of ‘contract the period of limitation was to be cal.,
culated from the actual breach, and that the breach of contract i
the * cause of action in"Assumpsit. ‘The knowledge is at any rate
elementary. Many of them are remanidéd because the Judges have

* E, L Company v, Oditchurn Paul
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ot stated with sufficient explicitness their reasons for discvediting’
certain evidence.

The number of times of trial of several of the cases has arisew
from the desire to admit further evidence, wherever thers has been
a chance of its conducing to the ends of justice. This is wndoubted«
ly carried toa pernicious extent. There are among them severay
very bad cases, but the great: majevity do not depend upon legal
knowledge. For the most part the questions at issue in Indian trials
are questions of fact, and Mr. Norton’s wonderment at the numbes
of times that such cases have been tried, only shows that he is yet
unaware how difficult plain questions of fact are really made by the
mature of Indian evidence. As the inferior Courts will naturallp
derive their character from the highest, the nature of its decisisns
deserves a little examinatjon. - Mr. Norton has pointed out a few
trivial mistakes which he admits to be of no great importance. The
general character of the decrees of the Sudder Courts, has alreadg
been stated by Lord Brougham to be very high, and a view of the
Privy Council appeal cases fully bears out his statemeat, Mr. Nozy
ton does not attempt to controvert his judgment, but to explain it
away by the statement that awing to a watchful bar only the bad law
aof the Supreme Courts comes before the Privy Council. This of
course is no answer at all. No appeals are ever made from the
Sudder decrees without legal advice, and we have only to say that
the plenitude of leisure enjoyed by the Supreme Court Judges and
the great advantages of their position, ought ta have secured them
'if they understood law, fram uttering any that is bad.

The first decision on the list, and the one on which most stress is
Jaid, isa case in which the Sudder Court rule ‘“ that a merchant's
aceounts, if satisfactorily proved, constitute documentary evidenco
sufficient to establish a claim for goads sold and delivered,” and
that ** the account book was clearly an admissible doeument.” Ws
do not observe any reference here to the English law : the stase-
ment is merely that the books of & merchant are admissible,
and if satisfactorily proved, establish a claim for goods sold and
delivered. The Sudder finally and vory properly lay no stress
vpon the evidence, because from the character of the eatries, there
was no guarantee that they were made at the time at whiech
they purported to bave been made, ‘The learned writer desig-
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-nates this a3 an extraordinary decision, and ‘thinks that nv men
‘would be safe if a plaintiff might thus make wvidence for himself, It
is almost useless to point out that a long series of accounts regularly
kept, carried on from day te day, affordsastreng presumption of the
truth of their contents. - We will only remark that in America, ia
.Courts of the very highest authority, such accounts are constantlyre-
ceived, provided that they appear free from fraudulent prace
‘tices. The party then makes oath not of the truth of the'demand,.
.but that the accounts are those in which his ordinary transactions
.are kept, and they are admitted, If the party is dead his books are
.even admitted, although entitled to less weight, upon the cath of
.the Executor, that they came into his hands as the regular.books of
.the deceased. In the Civil Law such books consticuted ‘ Semiplena
_probatio.” Both the account books and credibility of the party ara
.to be weighed, as they were by the Civil Judge and the Sudder in this
.case, but the books are to be admitted in evidence. The party's
suppletary oath is received both in France and Scotland, and with the
agcount books, if kept with a reasonable and satisfactory degree of
correctness, constitutes full proof of the demand. We consider the
.countrymen of Kent aud Story at least as able to estimate the pros
bable danger of such evidence as any of the Judges of England, and
need hardly add that we do not therefore consider this case .any im.
putation upon the Sudder Judges. They did not assert the books
.to be conclusive, but only receivable’evidence. A learned English
Jawyer * and elegant writer on the Law of Evidence considers that
the English practice might well be amended in this particular, Mr,
Norton has given a whole page to the case andhas, as usual, various
suppositions as to the ground of the Sudder’s error.. It of course
arose from ignorance or mistake. They were perhaps thinking of a
party refreshing his memory from the accounts, perhaps of the
admissibility of entries against interest, perhaps of entries by a de«
ceased Clerk in the ordinary course of business. - The most natural
suppesition appears to us that they were not thinking of the English
Taws of Evidence at all, butthat they meant by applicable evi-
dence simply that which hasa tendency to raise a reasonable pre-
sumption of the truth or falsehood of the fact in dispute, We are
of opinion that a merchant’s accounts are of such a nature, and would )

* Taylor’s Law of Evidence Vol, L p. 446 agd note.
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‘therefore admit them without reference to any laws, and only bring
forward, the practicg of the American and Civil lawyers as enforcthg-
the correctness of our theoretical view. We may remark in passing
that it would be rather difficult to reconcile the English cases® on
the subject of the admissibility of entries in the course of office and
business, In Chambers v. Bernasconi the question at issue was the
place of arrest of the p]amtlﬂ The memorandum of the deceased
Bailiff who arrested him, stated the time and place of the arrest. It
was shown that both these perticulars were required by the course
of the Sheriff’s office ; yet the Court excluded the entry asto the
latter point on the ground that it reported facts not necessary to the
‘performance of his duty. " Mr. Smith very justly remarked that it is
difficult to see how an entry which a man is required by his employer
to make, can be more collateral to his duty than the entry of a sera
vice of notice to quit by a Clerk was in Doe v. Turford. The service
of the notice was the Clerk’s duty, the entry only his duty in as far as
required by his employer, in fact as far as certifying the place ‘of
caption was the Sheriff’s officer’s duty. We may make the same
remark upon the English rule as to the admissibility of declarations -
against interest. The antagonism to pecuniary interest, however
small, is supposed sufficient to remove the objection to secondary
evidence. Itis curious that in the leading case upon this subjectt
the fact as to which the entry was received, was not against the in.
terest of the party making it, and that in many of the cases the inte~
rest is merely nominal, while it is actually yet a mooted point whether -
whefi the entry of a discharged payment, is the only evidence that it
was ever due, it can be reasonably considered as against interest and
therefore admissible as proof of the facts which it embodies. It is
plain’ ‘that if the fact of antagomsm to interést and not the extreme
improbability of false entries in tradesmen’s books is the reason for
admission, all such entries should be rejected. - There is an amusing
diversity of opinion on the subject} and the cases afford another
illustration of the certainty of the common law, They shew how -

.- Compare © and and
Poole v. Dicas. Davis v. Lloyd,
+ Highan v. Ridgway. -

* Doe v. Turford, % .. Chambers v. Bernasconi,’
wil

t For Rejection. For Reception,
Doe v. Sowles. . R v dli”eelll,elon.
- an K
Doe v. Bnrton. R. v. Lower Heyford.
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wasily lawyers are led wherever there is a decision on a point. They
seldom trouble themselves with the reason upon which it is based.
There are a few clap trap words, ‘ policy of Law,” * the cases
~ have gone far enough,” which may be lawyers’ reasons, but are queer
ones for shutting out the means of arriving at the truth, It is to.
be observed also that these cabalistic words are only dragged in
where no real reason offers itself.

. There is another case of remand upon a collateral point which we
regard as the worst of the collection. It is unfortunately too an
example of the errors most commonly committed in the Sudder.
They are too anxious to elicit the whole truth of a case, to exhaust
-an investigation, and do not take sufficient pains to set aside points
which are not material. Taking however the amount of business
performed, their work, except in the composition of the reports,
which are slovenly to the last degree, is most creditable. They
have truly found all the wind for the Nortonian trumpet. His own
discoveries have been few and not valuable. The erroneous deci-
sions quoted have all been corrected and their authors often severely
chastised by the Court. Mr. Norton’s book is very like that of the
German of whom it was'said, ‘¢ What is true is not new and what
isnew is not true.” The language is all his own, and he is so0 im-
pressed with the importance of the office of reproducing what the
“Sudder had already done with, that we have several pages of self-
gratulatory discussion. We are told of his state of mind when he
promulgates his great discoveries (107) and of the proper spirit for
receiving them. Thereis much too about the point of view from
which he has been able to compile some selections from the Sudder
reports and for the most part tyanslate their remarks into his words.
‘We are glad to know the external influences under which the
Paradise Lost or the Principia were written, but there is nothing so
swan-like in this Lawyer’s notes, nothing so deep in his philosophy
a8 to render the information of any interest, Living as the oracle
of small societies tends even more than solitude to give a man an
exaggerated idea of his own importance. As to his point of view,
it is that of a man who lives by his gun, looking upon the unexhaust-
ed lands of his neighbours, after he has by sharp practice destroyed
the game in his own preserves. Every man has aright to promul-
gote his views, and the proper mode of meeting them is by fair
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argament upon their merits, and we should never have pointed ot

that Mr. Norton's remarks are not those of a disinterested spectator,’

it he had not himself invited the discussion.

" Among the miscellaneous specimens of Mr. Norton’s candour-and
logical power we may notice his answer to the stinging remark "of
Mr. Macaulay that the Supreme Courts had fulfilled their mission,
ruined the people of India, and might be abolished. The answer is

that in Madras wealth is not, as formerly, concentrated in the hands

of a few powerful families, but is more generally diffused and that

native agency houses are rising in all directions which could not
have arisen under the system of Mofussil law. Mr. Macaulay
neither imagined that those who did not resort to the Supreme Court
were ruined by it, nor that the enormous fees and costs paid by

those who did, were swallowed by the recipients. It would be na-
turally expected that the lawyers and officers of the Court would

prove better customers in Europe articles than their wretched
clients, and it does not appear particularly astonishing on the ordi-
nary principles of supply and demand, that wealth and agency houseg

abound most in that town which is the seat of the largest and’

rfchest Luropean population, the resort of large ships, and the
* yesidence of the innumerable native and East Indian employés in
our public offices.
together and this connection is quite enough for Mr. Norton, Noe
thing like leather to the currier : nothing like Law to the Lawyer.
Another of the charges against the Sudder Judges is that their
judgments have made no attempt to lay down any broad prmclples, in

fact that they have confined themselves to their actual duties, in-’

stead of taking upon themselves that which belongs to the legisla-
ture. Mr. Norton points out several parts of Hindoo Law, which
afford a tempting field for the manufacture of ¢ Common Law.” We
are told too that the result of uniting the Supreme Court Judges
with those of the Sudder would be the attaining of this end. Lord

Mansfield’s decisions upon the Commercial Law of England are’

given as instances of what may be done in this way, In the first
place we protest against any such proceedings.. No Court should
ever be allowed to tamper with the legislative will. If the law has
any deficiencies they should be supplied by the Legislature alone,
This feeling is now gradually making its way in Englaud, Codificas

Agency houses and Supreme Courts are there.

-
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tjon is becoming the universal cry, not only of those who live unden
the Law, but of those who administer it ; and it is just when the
quantity of Law manutactured, has become quite unmanageable
England, and it is universally felt that the legislature should come
forward, and digest and.declare the Law, that it is gravely proposed
to commence the making of Common Law in this country. We
should indeed have wild work if Supreme Court, and Sudder Judges,
Were permitted to indulge in. such a pastime. Even the genius of
Mansfield afforded a poor substitute for a system of Commercial Law
falling into its proper place in a well digested code. Some of the
ablest of his successors, have dissented from the boldness of his in-
novations, and it is certain that they have not attempted to follow in
his steps.. There is something truly ludicrous in the idea, that such
powers can safely be committed totheir Indian namesakes. 1t is na«
tural to enquire why when the Supreme Courts have been for so
many years administering the Hindoo Law in questions of inherit-
ance, we have not been favoured with a few of these promised phi-
losophical results * We are told indeed of one improvement, which’
would probably be found, if the opportunity should arise. It is
well known that the distribution of property, and its descent, are de,,
termined in the Hindoo Law, upon settled rules, and that no testas
tor is empowered to vary by. will, the prescribed order. Mr. Nor
ton thinks-that a decision which should declare the invalidity of wills,
on the ground of antagonism to the Hindoo Law, would not now be
upheld in the Supreme Court. - In other words he believes that they
are prepared, without any lawful authority, to overrule the Law
upon which they are directed to deeide.. There is nothing, be it oba
gserved, absurd in the mode of distribution. It is well adapted to
the opinions and harmonizes with the feelings of the people. I
prevents much fraud and intrigue, is no more absurd than the

Frenéh Law of property, or the English custom of Garvelkind, but "

because freedom of testamentary dispositon is the spirit of English
Jogal enactments, it is to.be introduced into this country too. Na
advantage is proposed; no reason-is given. In this country from the
sondition of its people, and the prevalenee of fraud and intrigue,
some réstraint upon the disposition of property is both necessary.
and desirable. Oneresult of this proposed piece of common Law
will be the virtual repeal of the liberty of conscience act, which pre-
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fented any man from being stripped of his property because he\
changed his religion, and against which the liberal and enlightened

Culcutta Baboos have, we believe, petitioned the House of Comn-
mons, o

Truly this is a lame and impotent conclusion. A scanty har-
vest from the tempting field—a fair specimen of what we should
aobtain as the real fruit of the grandiloquent promisesat page 138.
The result too would be less satisfactory still; for a decision of
this kind would certainly be reversed by the Privy Council, because
in questions of inheritance the Indian Courts are bound by the
Hindoo Law. A code is what India requires. It must be a collec~
tion not merely of enactments, but of principles. The complexity

‘/' of landed tenures and the variety of local customs will require great
care and tact. A Civil Code will deinand for its successful execution:
“a union of enlightened Jurists with men of large revenue experience..
The work will be difficult but it is not impossible. As a specimen
of arrangement, which is a very important point, we may refer to the-
admirable sketch whieh Professor Austin has aflixed to his ¢ Pro-
vince of Jurisprudence determined.” The sketch of a Criminal
Code promulgated by the Indian Law Commissioners, is principally
defective in the chapter of punishments. We protest strongly
against the abolition of flogging. This punishment is both repres- -
sive, inexpensive and popular. Inflicted as it is, only for theft or
for heinous offences, the refined objections made by the Commission-
ers are quite inapplicable. Were this the time, we would point
out other matters which deserve consideration, but we earnestly
hope that nothing will prevent the speedy promulgation of a code.
‘We sincerely hope that it will not be confined to mere enactments,
but that it will really convey instruetions from the legislature to the
- Judge, that it will set forth the principles upon which it is based,
For this country it should not draw- too rigidly the boundary be
tween private and public injuries.” Immense advantage now results’
from investing the Magistrates with power of punishing petty cases,
of tresspass, slander &c. and of awarding the damages to the injured,
instead of referring the parties. to civil actions. In the Penal Law.
should be included nearly all those private injuries which are the
subjects of an action on the case in England, and as now, besides
punishing the offenders, the Court should be invested with the power
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of granting pecuniary compensation to the injured, Thespeed of the
procedure in such cases, would astonish those who have had to vin-
dicate their character in an English Court of Law. In cases of tress~
pass the possession of such authority by the Magistracy is peculiarly
beneficial to the people. Land is, especially in this district®,.
so very valuable, and the’subject of such fierce contention, that it,
1s most necessary that the right of possession should be immediate~
ly settled. For the disposal of such cases the Magistracy have
peculiar advantages. They are on the spot, can make a per~
sonal examination, have the case before them before it can
have been much polished, and cruel injustice is frequently prevent-
ed by their interposition and confirming of the possessionin the
rightful claimant. Water disputes are another example of the same
kind. " The right to a channel is settled, and punishment awarded to.
him, who infringes the right, and damages to the injured, within a.
week of the injury. Something too must be conceded to the feel-
ings and even to the prejudices of the people, where they are not
plainly at variance, with those humene prineiples, which an English.
Governmeant is bound to support. - :

It is to be remembered that the Indian Law Commissioners’ draft. :
was the first attempt of Englishmen to produce a Penal Code. It
has been the subject of Mr. Norton’s delicate irony. Phe learned
~ Lawyers who were engaged in the task of reporting upon the con
solidation of the English Penal Law, constantly referred to it with
high approbation. Perhaps Macaulay, Amos and Cameron will re-
member this and be comforted.

. We cannot at all admit that the mode of appointment of the Law
Commlssmner has been a mere job of the Home Government. A Law-
yer of large praetice is not required for the purpose. The great quality
of a Nisi Prius Lawyer is a capacity of diseerning minute and subtle
distinctions ; the quality of a great legislator is that very enlargement
of mind, which much dealing with minutiz tends to impair. We
Consider therefore that men of Mr. Macaulay’s class. of mind. are
much more likely to prepare a good code than even such aLawyer
as Sir W. Follett, We have now got a great Lawyer, and we be=~
lieve, a man of liberality of mind too. There is a sort of implication
(page 128) that the legislative members should be chosen from Law«
yers in Imha, or what is the meaning of the obJecnon that they comg

¥ Tanjoio.
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outigndrant of nativecustoms and nativecharacter? 'Weare of‘opinioms
¢hat even if men of the right sort could be found at the Indian barg
the slight knowledge which they can possibly have obtained of the’
real state of the country, would be but a poor compensation -for the-
loss of that European spirit, enlargement of view, and liberality of
mind, which are likely to characterize men of intelligence from Eng-
land. We want the union of great Jurists imbued with Euroi)aan_
civilization, to men of sound practical acquaintance with the people..
It is not the best writer or the best talker in the service, who should:
be chosen to assist the English Commissioners, but that man who has.
lived most among natives, and is best acquainted with. their feelings,
manners, and character. From such men, and they are not few, the.
English Commissioners would acquire a body of information, which
would enable them to proceed with some certainty in their great.
task. It will be sad indeed, if after the manner in which the princi..
ples of jurisprudence have been developed during the last forty years,.
England cannot find a Tribonian for India. The fame of the Indian:
€odifier will be higher, as his task will be more difficult than that of
" Tribonian. - He must emancipate himself from the prejudices of -
¢lass, of nation and profession, must possess a constructive intellect.
which the Roman Lawyer did not require.

Mr. Norton represents, that he has, when commenting upon de-
eisions peculiarly bad, been met by moembers of the service with-
# that Judge is mad” or “he is drunk.” It is unfortunately true
that there are men, alloweq to remain in their appointments, who are-
from indolence, ineapacity, or dissipation, quite unwortliy of them..
We will remark too that among no class of men -does this culpable
neglect excite'more bitter regret and indignation than in the Civil
Service itself. Sucb men are very few and are daily becommg
fewer. They are known to all, but the Government instead of
branding them as they deserve to be branded, issues orders reflect-
ing upon every member of the service to which they belong. Such
erders wound deeply the feelings of honest and hard working pub=
Yie servants, who find themselves thus unjustly classed with such
blots and blemishes. Mr. Norton in his remark, we believe unine
tentionally, leads a reader to imagine that such cases ate of com~
mon oecurrence. He would, we believe, freely admit that such is
faot the case,

There is much more of Mr. Norton’s book which ine
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wites remark, but we prefer showing, as we hope to do, from a plain
anhd faithful record of the circumstances under which the judicial
work ie performed, that hia representations are incomplete, unfair,
-and one-sided to the last degree. The collation of his own pages,
would in several instances refute some of the boldest of his asser-
tlons. His delight is to hold out that the dread of a wigging pre-
‘vents any independent expression of opinion by the Judges. He
presents the Government, as highly delighted with the proceedings
of the ‘Collector and Special assistant in the Masulipatam case, as
‘having minuted their approbation, and then informs us that the Sud-
der Court, to whom this approbation was well known, delivered a
strong opinion in direct opposition to their views. He shows how
litigious natives are, that they will spare no expense to obtain re-
venge, and with his customary candour, attributes the excessive
litigation to the inefficiency of the Judges. So long as this is the
feeling of the people, Courts.can do little in the way of restraint.
How many families are there in England, whose resources have been
oramped and substance wasted through the dishonest litigiousnessof
one of their members. Here the love of litigation is the feeling of
awhole people. 'We make one suggestion, which we think would do
much to check the interminable appeals, which are certainly produc-
* five of great mischief. The execution of adecree should notunder any
¢ircumstancesbe suspendedduring theappeal against it. Let the party
whom it benefits give sufficient security to cover usufruct, costs, and
ifterest,intheevent of thereversal ofthe decreeinhis favour. Manyap.
peals are made simply to gain time and to protract the appellant’s
enjoyment. They are carried on too, actually at the expense of the
man who is thus deprived of what the Lower Court has awarded to
him. By the course which we propose; one great and most dishon-
est inducement to appeals, would be removed. The course in the
English action of Replevin 1s an instance of what we mean. There
dre other points, which might well be considered, but we leave them
tv wiser heads than ours and proceed to offer some general remarks,
apphcable to the whole judicial system, which indeed are the main
object of this Essay. :

‘The position of- the Indian Judges, must be taken into
account, before we can fairly apportion the amount of de.
merit, attaching "even to these few decisions. We have ‘endea-
voured to shew that Mr, Norton's view is a grossly exaggerated one,
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bat we canmot, and do not, deny, that many of these decisions could
not have emanated from men of ordinary juridical attainments.
One great reason for this has been the painful truth, that until
lately it has been the custom of the Indian Government to select
the most inefficient members of the Civil Service for Judicial ap-
pointments, So well was this understood formerly, that a well
known Collector in the South of India, whose independent assertion
of the rights of the people was very distasteful to the Revenue
Board and Government, is said to have remarked, ¢ By Jove, I am
afraid they will degrade me into a Circuit Court.” At this time the
Circuit Judges were nominally some of the most dignificd persons,
in the country. This has applied equally to the lower, and to the
highest Court. A supine and ineflicient Collector or Magistrate,
will speedily derange a whole district, endanger the public revenue,
and the security of property and life. The true interests of the
people have often therefore been sacrificed to a narrow policy, and
because evil results are more tardy in exhibiting themselves, they
have been utterly disregarded. T his however cannot endure much
longer. Itis evennow mending. The publicity now given to the
proceedings of all the Courts of justice offers the certain prospect of
aspeedy remedy. ‘There is no Court in the world, of which the
proceedings are so exposed to the public eye. Even the decisions
of our English Courts are reported by others. The Judges are here
compelled to write and to publish their own decrees monthly, It
only requires that the Calendars of the Session Judges be-also
published monthly in the same manner, to enable the public to judge
of the whole administration of Civil and Criminal Justice by the
Session Courts,  and of the nature of the superintendence which is
likely to be exercised by them over the inferior tribunals,

Another cause is a want of judicial training. To this we shall
recur, as the matter is of immense importance, because we know the
training which Haleybury offers, and know to whom the fact of its
not having been obtained is entirely owing. The first great differ-
ence between the position of the English and the Indian Judge is
the difference of the preparation of the cause for the Court. All the
facts and arguments in the-case are in England, presented to the
_ Judge, without any effort of his own. The pleadings plainly set
forth the question at issue, It is laid down with the utmost dis«
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inctness ‘what averments are put in dssue by each particu}ar pleay
AIf the defendant pleads the general issue, what points of the plain-
tiff’s-declaration-are traversed hy it, what points not, and to these
last evidence is not allowed to be adduced,

* At will have been-seen that many decisions ‘have been remanded
and reversed, because the Judge hasnot noticed ‘that the suit was
barred by the statute of limitations. InEngland this could never
accur, because unless specially pleaded, no notice would be taken of
it. The evidence must be confined to the matter at issue; and
the matter atissue is not all such matter as may have induced the
plaintiff ‘to'seek legal redress, ‘or the defendant to deny his right
to it, but only so much, as the pleadings have placed in issue be-
tween them. Even when in the proof of his case, ‘the plaintiff
proves matter, which by Law would nonsuit him, if the defendant
has not properly pleaded such matter of avoidance the plaintiff
will have a verdict. In the ‘common action of assumpsit whether
special or general, fraud, release, illegality of consideration, &ec.,
must be specially put in issue, or they will not serve for a defence,
The English system of pleading as now in force, is certainly an
admirable aid, to the administration of justice, It puts both parties
beyond the reach of surprize, and places the Court in possessioh,
of a logical synopsis ‘of all the evidence adduced. Such a system
has been wisely devised in compassion to the human intellect,
which even when most pewerfally developed, is scarcely capable
of grappling with the complicated relations of human society,
As to Indian pleadings, they deserve all that Mr. Norton has saig
of them. They are designedly framed, so as to produce obscurity
and perplexity and to prevent the Court from discovering the
questions really at issme. They are filled with the most groundless
imputations of fraud. There is scarcely ever a defendant, in an
action for money lent, who does not state that the plaintiff is really
indebted to him. The object of the plaintiff is not to show whag
his claim really is, but to make such a statement of his case, as
will enable him to establish the liability of the defendant by any
means, On the other hand, the defendant’s effort, is to render hig
defence equally plastic, so as to meet any of the protean forms and
- modifications of perjury, which it may suit him to exhibit in the
gourse of the trial, One leading design of each is to imply so.much,
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and express go little, that there may be always ground forappesl
under the pretence that material points have not been considered.

An attempt has been made by the legislature to confine these
pleadings, by compelling the Judge to record points for proof drawm
from a view of them. Itis of course intended that these shall
furnish for the special facts of each case something like the assis«
tance which the 2nd Volume of Starkie (2nd Ed.) furnishes for
actions in general. With the pleadings described this is no easy:
matter. Even performed with the utmost care, it will perhaps
leave some mere inuendo in them unnoticed. When judgment is
given, ap application for review is made upon this ground. Mr.
Norton considers in one part of his book that the permission of
these irrelevant pleadings is a result of judicial inefficiency ; and
in another inconsistently, but very justly, remarks, that this reform
so much needed, ‘can-only be effected by the legislature. When the.
case comes up before the European judge, it is generally upon ap
peal, after the mischief has'been done, the evidence wpon record,
and he hag to make the best of the matter. Itis plain that some
talent is required to set forth concisely the real matters in issue.on
a complex stateof facts, and that injustice might and would be com=
mitted if we bound illogical natives with the strictness with which
we might fairly bind a Chitty or a Stephen. Mr. Norton has. ex-.
pressed his opinion that oral pleadings could not be introduced with.
advantage, We. think that they might be taken in the form of de-
positions by a skilful officer, well acquainted with the language,
and a good jurist, with every prospect of success. He might then,
as Mr. Norton proposes, put them into form for the consideration
of the Judge. Let, there he a literal altercation between the parties;
it is astonishing how much. of the truth of a case is obtained by
this means. Even after the pleadings are closed, let aliberal power
of amendment be given, and we feel certain that the greatest ad-.
vantage would result from a system of pleading differing in a few
qﬁimportant particulars from the English. Forms might be cir-
culated in the native languages, and under the authority of
the legislature, and the officer referred to might be held responsible.
for them. His official. character and standing in the. service. dew.
pending upon the judicious performance of this important duty, a
vast improvement would soon be seen; in the judicial administrationy
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28s-observed both in the Courts of Seotland and of the continent,
the absence of a proper system of pleading, leads to extraordinary
arrors, and we can scarcely be astonished that the miserable mockery,
" which passes under that name,, in the Mofussil Courts, has led to
the same results,.

The absence of pleaders and of pleading is the first disad<
vantage of our Mofussil Judges—a disadvantage whith has led
to many errors even in the practice of Courts which are in
other respects, placed in 2 much more favorable position, than those
of British India.. This is a matter well deserving of the attention
of the great lawyer who is. now the legal adviser of the Supreme
Council. To it he may iell devote his. great talen'ts, and expes
rience. In England when the cause is set down for trial, counsel
appear on both sides.. By adverse interrogation,. the evidence i3
fully elicited. The facts of the case are set forth by able and ex.
perienced.men, well acquainfed both with them, and with the legal
incidents annexed. to them. Objections are taken. to evidence,
principles discussed, and the Judge has only to decide after hearing
every authority, and every weapon of. logic, exhausted by the in.
genious minds, which are thus helping him to a decision. - It will
wot of course-be supposed that We venture to underrate the immensé
ability of the English Judges. Truth and national pride equally
call forth our admiration of those- distinguished persons. Every
man who has attempted. to think.out the simplest question, knows
how difficult.it is to carry on a controversy within his own mind,
to set forth with impartial strength, the arguments on each side of
the questidn, to pass them in review, and decide judieially upon
them—yet this is the task' which the Indian Judge has to perform,
throughout a- long and difficult enquiry, without the advantage of
the case having been carefully brought before him, by.those who
kave studied it in all its bearings.. He has literally to be counsel
for ach side, to elicit the evidence of the witnesses, to ¢ross exa-
mite them as to imprdbabili'ties and discrepanéies, to éxtract by
his own éfforts, a consistent story, from the masseés of fraud, falses
Ké6d, and perjury, wBich every case presents to his nb’hée. He has
£5 pérform this task too in a foreign language, under’ the great dis-
ddvantagés of a climaté, which has often’ enfeebled his body and
unbraced his mind, The lebour #hms thrown upon the Judge, will
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becwell appréciated’ by those who- have Liad themselves to performe
the task. We are confident that.no Judge in Westminster Halk
would underrate the difficulty. The most cursory perusal of an
English-law-book, will show how. often opinions.and cases are said
to be of less authority ¢ because the point was not much argued”—
and Lord* Brougham has -pointed out, that injustice is likely. to
result from a case not. being fully argued owing to certain ar~
rangements of counsel, and it is manifest that na languaga
can be too emphatic for the greatness of the benefit which a
tribunal derives from an intelligent, independent,. and zealous
bar. It must however he remembered that it is an. institution
liable to much abuse, and which can only exist with advantaga
where restrained by. a wholesome public opinion, and that it can
only exist at all, where the society is sufficiently rich to recompense
its services. Moreaver it is to be remembered that. the mere imbu~
ing of natives with legal knowledge will never produce it ; although
undoubtedly it would work some slight improvement in the present:
system, '

The subjeet of evidence is.one of immense impertance,.and the
nature of Indian evidence, is-one of the greatest difficulties with
which Indian Judges have to contend. They. are Judges of the facts,
as well as of the Law ; and it will be long before the country will
arrive at a. condition in which. the establishment of juries. will be
possible,. Mr. Norton justly remarks, that in the present state of
the Natives a. jury system would be an engine of frightful oppres-
sion. One difficulty with Native witnesses is their great defeet in
narrative power. It is really surprizing what difficulty even an
intelligent Native finds:in giving am orderly and.correct narrative- of
evep a simple occurrence. Where the event is one of a startling or
awful nature, his transposition offacts,the contradictions.into which
heis betrayed without a fraudulent motive, will sometimes lead even
the officer who is examining him, and would certainly lead one wha -
merely perused the record, to conclude that either he had not.wit-
nessed the occurrence at all, or was wilfully misstating what he had
seen. Thisis of coursestill moreconspicuous with ignorant witnesses;
It is truly painful to see the difficulty of drawing their attention to -
the most simple question asked.. The plan which we are compelled

* Life of Lord Ellenborough.. .- o
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to adopt; is to place some: leading idea plainly hefére their mind}
pause while they dwell upon it, and then proceed to elicit their
knowledge by questions.. The officer acquainted with the language;
and who .has the witness before him, is able to- make allowances for
the errors of sucha witness, and will very generally be able to as-
cribe the contradictions to. the real cause ;- but the perusal of evens
the most carefully written deposition, will.not. convey that instrue-
tion ; and the result.is nat unfrequently a very improper estimate,,
of the. evidence, by an appellate Court, and a. candemnation of the-
J' udge who tried the case, upon very insufficient grounds, '
Another difficulty is.the utter demoralization of-the pebplé, high',
and low, rich and poor, Perjury.and forgeryare regarded, not only as .
no crime, but:as a perfectly: commendable means.of gaining a cause,
Inevery judicial proceeding; and more especially in criminal cases;
the mind of.a Magistrate or a Judge is. constantly on the stretch-to-
determine-the exact- amount of truth centained in the statement:
which. the witness is delivering. Strange to say; that however strong-
the case of a plaintiff or a prosecutor, he seldom. contents himself ‘
with thesupportof really genuine evidence. Tlere is almost always a
most perplexing mixture of facts with fiction. Phere generally is a
substratum of truth. There are very few cases without-it, butit is
so curiously overlaid with foreign matter, that.it requires acute per-.
ception, sharpened by experience, to distinguish them. These
mixed statements are of course the most difficult to estimate—and’
they oceur in every civil suit; and every criminal case;. We can’
never in this country confidently take the testimony of one parti-
oular witness.as a starting point, and say- “here at least we have the
truth, here is something solid to rest upon.” Even men who pass’
for the best of men, will never hesitate at colouring the facts, and'
very rarely hesitate in making a parely false statement in aid'of
the person. for whom they are called. Let our co.untrymen‘ at’
home imagine a respectable country ‘gentlernan with perhaps’
1400 acres of land placed in the witness box. They - would”
feel satisfied . that there was no reason prima facie to distrust’
the testimony of such. a man, but on the contrary every reason '
to rely upon it.. In India we always fesl Perfectly satisfied,’
ghat. such. a man will perjure himself- immediately, either §n
his own cause or that of his relatives or friends.. - After committing *




wgross act of perjury, he does not sink, in the least, in the eyese$
bis countrymen. Far from it; the whole transaction is regarded:
as perfectly legitimate, and if the cause is gained, or the obnoxious.
individual punished, he wilLbe decidedly raised in their estimation..
. It is this utter perversion of public opinion, which renders the case
so hopeless. Further, Police Officers who are by no means un<
favorable specimens of the native character,. are no more inclined to-
eorruption than other nien of their class, than for example the men
of young India, whose impertinent: language in their petition to-
the House of Lords seems tohave created some surprize and who-
are incorruptible, because the opportunity for corruption has never-
been given tothem, are fully imbued with the same sentiments,
The very best of them: will not hesitate at.strengthening. a case-
by a little perjury.. -Various motives concur in.animating them to.
such courses. It is.most desirable that erime should be detected..
He who catches criminals and pursues them to a. conviedion, is cone.
sidered an efficient officer. Even the-best of these men, feels that-
he is only shewing a fit regard to bis own character, anhd to the in.
terests of Government, by. obtaining as. many cenvidtiohé as possis.
ble. When he sees a man of whose guilt he.is satisfied, he feels no.
compunction whatever in completing the ehain of evidence by pers.
jury. He rather eongratulates himself that he is no# as.other men.
are, if he refuses to seize a man of bad character, but net connectéd-
- with the particular crime, and endeavour to prove, that he commite.
tedit. Noris this the only difieulty which Judges experietice from.
the native character as. it displays itself, in the officers-of Govern..
ment. As might be expeeted native inaccuracy of mind, is. equally.
conspicuous in Police officers. They seem. utterly incapable of-
comprehending the vital importance of taking dows the deposi-
tion of a witness as he actually delivers "it.. When. an offénce is
under investigation. they carry on a sort of conversagion withs
the witnesses Who appear; get what they consider an accarate.
version of the story, and immediately proceed to wrife all the deposis
tions. after the pattern which they bave laid down.. Théy strike out
ell discrepaneies, and the result i§ a case which on the. surfice id.
overwhelming. Of cotrse when the matters .goes ap €6 Court; the:
r§sults are often startling. The witness then ¢omies’ té stats whaé:
he really knows of the matter, and of coutse the depesitiois will pres.
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swenit striking deviations from the stereotyped story that:the Polica
dhave prepared for him. 'We have often read over the papers taken
‘efore a Head of Police, which appeared most satisfactory, and
wupon coming to examine the witnesses have found, that although
their depositions were those of eye witnesses, they had really spdken
merely from hearsay. Yet with a full knowledge of this, the
Higher Courtin deferenceto a spurious public opinion, will make
‘the most stinging remarks upon the discrepant statements made
‘before the Police and before the Ceurt and discredit a witness on
'the ground of those discrepancies, The result is the trying of a
witness’s trustworthiness by a perfectly false standard. The only
radical remedy for all this isa perfect change in ‘the morale of the,
people. The present, and immediate remedy, a most vigilant super-
intendence on the part of the European Magistracy, and a far greatevl‘:,
-active interference in the preparation of cases for Court, than it has’
deen the custom to exercise in this Presidency. These public officers’
are from the people and of the people; their character isneither.
better nor worse than that of the mass of their countrymen, yet
with ludicrous inconsistency, the very men who are cruelly lauding
the efficiency and excellence of the young men at Madras, are the
doudest in their abuse of the very able men who compose the body
«of our native public servants, and who are drawn from precisely ths’
same class as these model youths, and who in every quality but
that of vaunting their own capabilities, are superior to them.

The view of a suit entertained in England and India renders the
position of the Judge one of considerably greater difficulty here.
In England there isa dramatic unity, which does not exist here.
By thecase as it is on the day of trial the parties must stand or.
fall. Even where defendant’s counsel and attorney were too late
in arriving, although they had every reason to believe from the
position of the cause, that they would be in time, the case was
heard exparte, a verdict given for plaintiff, and a new trial refused.®
"The view in India is, that every effort must be used to get at the
merits. There is a great unwillingness to exclude parties from the
benefit of any thing, which can tell in their favour. Two instances
are quoted by Mr. Norton, in which the Sudder Court have- r’nled,
tha.Lalthongh the-statute of limitation was not pleaded; yet if the

* Earl v. Deowling,
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‘puit -was.plainly barred by -it, the Judge sheuld have taken it inrto
account. He quotes also a_decision of the Privy Council, which
decides otherwise.. We_bave only -to-say that-although the con-
venience of the course may well.be doubted, the decision of the
Sudder is plainly in accordance with the Regulation, which forbids
‘the Court’s entertaining -suits so- barred, -while there is no "restric-
tion as to the mode in-which the fact is to come-te their knowledge.
‘Further in Ghindharee Singh v. Koolahal Singh* the Judicial
-commlttee laid down the broad.principle, that they will not look
-stnctly at matters of form in-appeals from the Indian Courts, but
. at the essential . justice .of -the case, and in this case they
-upheld a decision passed against the appellant, who was strictly not
‘before the Court and which would in English law have been ¢ res
inter alios acta.” Whether the Privy Council or the Sudder is
right in pollcy, is-another matter. The practice-of noticing matters
~not pleaded, is fully established, and the neglect to do so has led
to the remanding of many of the cases, upon which Mr. Norton has
. remarked We may also complain that the Indian Judges have been
tried by a standard which it was never intended to apply to them.
T heir decisions are rlght or wrong now as-they coincide or not with
the doctrines of the English Law. Now where, we ask, have the
Indian J udges ‘been instructed that this is to be the standard by
whnch their efficiency was-to be tried 2 It.is only of late years, | that
this doctrme has been promulgated, and we know not now. upon
whose authouty, most certainly not upon that of the legislature.
Further the standard itself is constantly shifting. Even in our
short experience of it evidence has become admissible, at which
Kenyon would have shuddered, and Eidon predlcted an eternal
sbtbmg of the sun of England. :
"‘Supreme Court Lawyars, should write with caution concerning‘
the unchangeable fitness of the doctrines of the English Law. Ten
years ago, Mr. Norton would undoubtedly have written with great
asperity, of any Judge, who had ventured ‘upon the principles of
common sense, to examine the parties to a cauge, or one convicted
of crime, or one who had a pecuniary interest"in the result.”” Yet
these fearful innovations have been effected, not by unprofessionial
amen, but by Brougham whose legal learnmg, is the least of his vast

— * Moore vol. II, p. 344,
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" attainments, and whom for.many years, the multitudes of ths brief-
less deprecated, because they could not boar that & Lawyer’s know-
ledge should go beyond the reported cases ;-and by that great Ma-
gistrate; who has foe nearly ¢wenty- yéare, presided over the -highest
Qourt in the realm, whose masculine ‘intellect, stetn integrity, and
dauntless courage, wete félt, as a safeguard-by the poorest and
meanest of Englishmen., Another-great disadvantage of the Indian
Judges, is that their decisions are compared with those of such men,
instead of with thess of the Lawyers, whom we have seen, and are
likely to see, in India, If i3 hotorious that the Judges of the Crown
Q@ouris.in India are never salected from the leading Members of the
Bar, Theywouldneveraceepttheappointment,andifIndia getsa man
of legal knowledge, she had reason to be thankful: As it seems the
fashion of Indian Lawyers & report convarsations I willjustmention
that ] happernsd to be presentonapublic oecasionon whichsome Law
treatises were bought by one of the present Judges, and the remark
of some Lawyer, who was presént at the sale was, that the Judge
was about to learn a little Law in his old age. The Supreme Court
ot Madzas, seldom now has any decisions.to pass. Of those passed.
by them, thiere is no anthorived report, so that . criticism is rensered.
almost. impossible. . When however they had something to.do, their
dicta used to create some astonisliment, OneJudge apparently think.
ing rather of the ethica.of the midshipman’s mess, than of Foster,
Hale, or Russell, held ' that the punishment of a boy with the cane,
at a sort-of Military Sehool, was a justification of his attempt to stab
kis superior. This case got into the English papers, and excited some
xemarks on the Judge’s notions .of the dignity of the human person..
Tu-another action for a violent assault, no justification, and nothing .
in mitigation was pleaded, but the Judge sagely. observed, that the. .
agsault was so violent, that there must have been some strong grounds, .
for it. - These, we beheve, to be only specimens. of the curiosities to .
be found among the records of that court. No one takes the trouble -
to collect them, and these very.men whom plenitude of leisure has.
not. enabled to ayoid gross absurdities of this kind, have the maral.
courage to .comment with severity upon the errors of others,. over-
whelmed with the amount of work .thrown .upon them, and. placed
in a position in every respect more disadvantageous.. There. is-too
an amusing air, about them .when they do .pass.decisions, One
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case whiclt excited some notice. was that 6f a Brabmin™ converted '
to Christianity. His relations. endeavoured to deprive him of the:

Society of his wife, the Judge decided against them, the legality o
illegality- of his decision is not the present question, Fe apparently
conjured up by the aid of an overheated imagination, amr
attempt to. over-awe him, perhaps a lashing. of the popu-
lation of Madras to. fury, at the decision which. he was
passing, and Roman-like, feeling ready to die- at'his post, informed-
his auditors, thatthey were not to be. influenced there by any-
thought of the effects of the desision, Why without any such.talle
of independence, We constantly up-country pass decisions in mueh
more irritating questions of cast, and that without the protection of
a Euwropean So]digry and the guns of Fort St. George. There is
something singulpzly “ungraceful in this attempt of Judges on the
bench. to put themselves. forward as Gascoignes, Their object
is to.imply that they are the only Judges in the country, who are in~
dependent of the Government, and to insinuate, whgt they hesitate
openly to.state, that the English.gentlemen who preside over the
Mofussil Courts, will not pass decisions adverse to the Governments
Every man who has.watched the issue of suits in which.Governmen$
or-its officers.are parties, knows that there is almost always an ob_
vious leaning against them andthat the impression whieh it is-the wish
of the Supreme Court, and its myrmidons to- eonvey, is perfectly
false. Mr. Campbell has indeed justly stated, that there never was
a Government in the world, which: has shown. so little firmness in:
the protection of its own rights. It is always preparing to abandons
goinething, ab the suit of some truculent and impudent villain,

- \We should not have touched upon the Supreme Court, but for
Mr. Norton’s prép’osition to.amalgamate it with the Sudder. It is
éertainly desirable that these gentlemen, should not draw their enor«
mous salaries for nothing. Mr. Norton even does not liesitate to
idmit, that the experience of the Sudder Judges in- the country s
desirable.  We confess that neither the character of the Madras
Supreme Court Judges for legal knowledge, nor liberality of ‘mind,
leads us to be very hopeful of the result of the amalgamation,
Bengal would indeed do well to secure the services of Sir Laurence
Teel, either in the Supreme Council or in- a High Court of appeal,
to be constituted by the union of men experienced in the manners of
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glre people, with enlightened English Tawyers. Ttis thecase with the
legal as with every other profession, that the lower a man stands in
teal scientific knowledge of the principles wpon which it is based, the
more per*tmaclous]y he tlings to its vicious ‘technicalities, the more
ready, he is to sacrifice substance to forms, If Englishiaw is te be in«
troduced bodilyintoIndia,it would unquestionably be veryadvantagc=
ous, to-have atdeast-one sound English lawyer, in the Highest Court.
More would be a useless expense, and men are-only too much in-
dlined to bow to a technital lawyer, and there would be no danger of
insufficient weight being given to his opinion. I cannot however
think, that it will be thought desirable tointroduce the English law.

The whole of the Taw of real property for example, would be utter-
1}' inapplicable, fonnded upon the feudal system, full -of difficulty
and found cumbrous, even in England, where the society is rich,
and the means of applying it vast. In this country too there isalrea-
dy a vast body of customs in existente which would constantlyclash

with it. There is‘in truth a complication of tenures which would ren-
der the application of it quite impracticable, But there is the furtlier -

objection that the Law of England itself is in a transition state. Lit-
tle has yet been done for the substantive law. It is still scattered over
600 volumes of reports independently of the statutes at large. We
have no doubt that(th'e violent infliction of so vast a systein, upon
a country, with the peculiarities of which it has nothing in common,
would be a grievous injustice. The great principles of jurispru-
dence, areof inestimable valuc, and measures should be taken for
imbuing with them the mind of every Civil Servant of India; and
we will point out what the Haileybury system properly administer-.
ed, offers to the students. We venture to deprecate the thrusting
of so large a number of subjects, and particularly the oriental lin-
guages upon them. - History, Political Economy, Moral Philosophy
~and the principles of jurisprudence should be the great subjects of
study. They are both -of eminent practical utility and they are
admirable mstruments of mental culture, and they are part of the
Haileybury course but not of that, of any other College in England,
These remarks forcibly recal the memory of one who has now
ppssed to his reward. For twenty years it was his important task
to train the future Magistrates  and Judges of India. Even now
before our mind’s eye nses our first view of the well remembered

.
L tmhtameoo.r
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scena of his unoblrusive labours. We vecal tha brillient eye,  tha
feeble and emaciated body, ' the Wweakness of utterance, the affeq”
tiongte earnestness, which ever distinguished him. 'He viewed those
whom lie inatructed, not merely with a professional eye, mot as ar-
dinary students, but as those called upon to-labony in the rich inhe=
ritance of our country, and to influence the ‘destinies of millions of
Asiatics, His enlarged benevolence, his Catholic sympathies, mada
him feel for millions . whom he had never known, and never, scen,
whaose gratitude ¢ould never be his, ‘as intensely as for those. among,
whom his life. had been passed. ‘The immense -stores of his varied
knowledge were poured out for the instruction of his hearers. Hm
kindly advice. and encouragement were never wanting. ‘Those toos
whose privilege it has been to be admitted into his' domestic cucle,
will testify how beautiful was “the: commentary which his life af-
forded .upon the doctrines which hetaught. Many a Ha.ﬂeybury
man now delights to dwell upon the splendid intellects of the Pro-
fessors of hig College, “and although it is difficult to.award the palm,
he will perhaps. linger longer, -and with more pious fondness, upon
the talents-and virtues of the -late William -Empson,

‘We must not forget that our business is not with the teacher but
with the'lessons ‘conveyed, and we will detail them because it ap«
pears to have been assumed that the opportunity even for legal in-
struction has not been given to the Civil Service of India, and some-
very ignorantly assert that Haileybury. has done and ean do nothing.
At the opening of his eourse of .insteuction the student-foundhime
self in a new. world. The principles of morals, the: nature and:
ground of moral dutjes, the distinction between: vices and erimes,
why many moral duties canuot be made legal ones, the boune
daries between private ethics and jurisprudence, themature.of acts,
¢f intentions, -of motives, the measure of the mischievousness of an
act, of its demand for punishment, a comprehensive view of the law
of status. Now sﬂrely ‘this first course of lectures was a fit in-
troduction to the study of -particular jurisprudence. The student
had presented to his mind the great leading doctrines of morals, the-
two principal systems by which they are respectively derived, that-of
Butler as explained by Whewell, and that-of Paley. and Bentham,
bothin their original works and in the admirable exposition of Prov
fessor Austin, . Surely it is to the-principles: of human nature, and
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“¥o the springs of humay actions, "that we mudt” thas descend For' ihe
. philosophy of-law. The second:course ‘was a it continuation of
+ the work. ‘It embraved the:ddctrines of international law. “Fhe téat
' books were Wheatonand the-admirable leetiires of ChanceHor-Kent,
*writh & selection from* the judgments of Sir W, Scott, as reported by
*Robinson. ‘We should ot be surprised-at this being designated asa
i pure-waste of ttme by the sages of the'Supreme Coiurt; yet a proe
v per view -of éducation will *perhaps suggest, that the ‘magnificent
¢ prospect of whole - hations being thus guided by ethical -principles,
* of physieal force: thus ‘subjected to moral, is not-unfitted to enlarge
tthe minds of yeuthsof eighteen ; while as a stience it certainly forms
“the most appropriate bond of union between ethics-and: posmve Iaw.
‘It has somethmg of the-qualities of bofh

Fot enlarged exposmon of great’ prmclp’tes, the - great laWyers of
“America have ro modern rivals, and the Judgments of - Su' Ww. Scotk,
vunfettered as: he “was hy-oases, are models ofJudlcml reasomng The

thlrd course embraced a “comparison’ of the: leadmg doétrines of the
‘Roman and Enghsh laws as to the ‘nature-of. property, the titles tq
+it, the modes of acquiring and of transferrmg it, as to the succession,
-obligations, the ‘impottant right of :Possession 'so-clearly laid down
‘by the Roman lawyers, and a matter of the utmost-confusion to this
*day among the English. The contrast ‘between ‘the Roman and
‘English law-tended to fix -the.principles - of both -more firmly in-the
smind. The next course‘embraced the:prineiples-of-the-law-of evis
dence, sétting out with a slight reference to the grounds of -humar
*belief in testimony, ‘using -Dumont’s -Bentham -and Phillip’s-law-of
‘Bvidence as'the téxt books, with reference to Starkie’s 2nd-and -3t
*volumes for the proofs in particular issues. The Professor explained
“the nature and force oficircumstantial evidence, the nature-of unoti-
:ginal evidence, ‘the-causes of its inferiority to ‘direct, the English
‘laws of exclusion and their policy, documentary-evidence, the ex-
*tent to which parole -evidence is admitted to explain it in ‘short a
full exposition of the plinciples of the law -of evidence, the actual’ .
‘rules of the English law-and an examination -of ‘their ‘policy were'
‘presented to the students. :

‘The ‘fouith and fifth-courses embr&ced the important subject of
‘Criminal law. 'The nature of rights public and private, and a sound’
‘éxposition-of the adjective Tatw’ fo‘rmed a natural introduction, These
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Aectures embraced not-merely a ‘meagre statemerit of English "law
doctrines, (these were also.given,) but the doctrine of criminal res-
gponsibility and the modes by which it.is ‘impaired -and destroyed;
the definition of crimes-and the @mount'and nature of the proof-re-
quired to establish:their commission-; the -manuer-in which crimes
are viewed ‘severally by the English-and by Continental codes; :con-
stant reference to the reports of the English and Indian Law Come

missioners, The text books were Blackstone’s 4th vol,, Russell on
‘Crimes and Alison’s Criminal Law of 'Scotland. The lectures toe

‘were not mercly expositionts of existing systems; they ap{»hed to
these positive enactments the great general principles which
‘we had already derived from Ethics, Bentham’s Principles
-of morals and legislation and his principles of Penal Law where
‘the great authority, and’ ‘well do these works deserve the un-
remitiing attention of évery jurist, who wishes to penetrate’beyond
the surface. They are the first attempt ata real philosophy of the
Criminal Law. Tt is difficult to “concelve & more comprehensive
«ourse than that whith we have thus feebly destribed. A man who
had mastered it would have his mind stored with an amount of
knowledge, which would ‘quite ensure him against any palpable
érrors in the conducting of ecivil and criminal business, The’
amount of knowledge actually embraced is not small ; and the mode
c‘S'f conveying it rendered the mind prepared to assimilate, in logical
order, any additions which the student, felt inclined to make in
private study. A ‘ground plan of the science was laid down, and’
a{n‘y student who had carefully mastered this coutse, would have been
dble to distribute any special branch of Law, urder its appropriate
head, and not only learn’it but also its relation to its kindred branchés.

" As usual the fact that many entirely neglect this study, has been
magmﬁe& into a statement, that none ever pursue it., We can testi-
fly that this’s not the case. Within the last six years, legal studies
have greatly increased, and it only rests with the authorities at home
to demand from each student, a respectable amount of proficiency,
as an indispensable condition for retaining his appointment. No-
thing would be easier, and only the shameful supineness of the Board
of Control, so omnipotent for mischief and hithertofound so powerless
for good, has prevented the effecting of this great reform. We speak
here only of jurisprudence, but we would demand at least as high'
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a proficiency in Political Economy- and’ Histery. The preliminary?
examination for entrance to Haileybury, should embrace ‘something’
like an-Oxford examination for a degree, with the addition of ele.:
mentary mathematics, De Morgan’s work on logi¢, and" Butler's
anology, Diocke, or any work which may serve to inure the*
mind: to" moral. reasoning. All" thought of  Classics and Ma-*
thematics should then be laid-aside, the oriental languages left’
for India, and- thte student’s attention- shiould be turned for two-
years; and busy years they might be made, to Moral and Political”
Philosophy, Jurisprudence, History- and" Political Economy. The:
system of-instruction is already most admirable. It only requires’
that a really high proficiency should be demanded from every can-’
didate. Sueh a-change too in the College course.would ensure se--
veral useful purposes. It would ‘both arm tlie student-at all points-
for his future career, and it would certainly exclude finally from tle-
service, all men whoseither from indolence, or feebleness of capacity,;,
are unfit to be admitted intoit. Such men are not: numerous, but
they'are able to cram up a Greek or Latin book and a little mathe-’
matics, and to-pass-muster ; while no mere cramming could ‘enable,
themto get through a searching examination in the subjects which we
have vindicated:Buch asystem would soonafford abody of well trained”
jurists who would amply meet the requitements of India. It only re-'
mains to make some slight effort to select the fittest men for the fittest
places, and:little will remain to be. desired until that-time, yet lbng
distant, in which our. mission willhave been fulfiled:

Upon the subject of criminal law wepropose to dWellatsomelengtli’
bothonaceount of its intrinsi¢importance, and because "its adininis~
tration is, in our opinion susceptible of very great improvement. Mr,
Norton after his kind; states a little, and- insinuates much. His
argument is, take the specimens.which I'have afforded"you of the
inefficiency of the Judges. Consider for an instant that only the
happy accident of these cases being referrible ones has prevented’
cruel'injustice. Remember - that the majority of cases is not refer<’
red, and-thence calculate the gross amount of injustice perpetrated;-
Such l&nguage as this, is. well adapted to influence tlie minds of
our countrymen, ever alive to generous impressions. They will’
summon up to fancy’s view, a set of irresponsible prators, capri-’

ciously and ignorantly depriving a helpless: people of its liberty

i
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and its property, They. will suppose that decisions so passed,’ be-
cause not referred, are never supervised, that all is left to Mofussil .
judicial discretion, which they ate taught on the word of a Supreme
Court Barrister, to believe mostindiscreet.. Now how does the case
really stand?. Within 48 hours of the completion of a trial; the.
Session Judge is ecompelled. to.tranamitto.the Foujdarry. Udalut a.
complete abstract of the evidence taken, to remark upon any disere-.
pancies betweenthe.testimony delivered hy the witnesses before bime«.
self, and before the.lower court, to give his reasons for crediting oe -
discrediting a particular witness, . for inclining where witnesses dis<.
agree to one rather than anather, This document, is generally of great.
Iength, and always affords the means of discovering any patent defect, .
in the nature of the evidence of the crime chargeds The remarks -
too upon the weight to be attached to sugh evidence are so numer-
ous and minute, that the Court-of Review.is.able to determine-
accurately. whether the facts which the Judge -supposes to be estab-.
lished, will satisfy the definition of the crime, and. with tolerable cer-
tainty, whether the weight of the evidence is sufficient to sustain those
facts. It is plain that legal education can guide the mind only to ‘the-
first of these decisions. It will teach what enters intothe definition of
icnme, why certain classes of evidence are inferior #o others,. but i:
cannot and does not teach, what weight is to be given to the Btates.
ment of each witness examinedd.

Humau belief depends  upon so many considerations, some of -
which are capable, some, and the larger number, ineapable of record. .
‘Who can record the fleeting and ever varying lines.of the human.
countenance 2- The most copious and perfect of human language,.
would even in, the hands of Locke or of Bentham, of Dickens or of -
Thackeray, break down in.the attempt to express a man’s reason for-
concluding.that the hesitation of one witness is that if an honest man.
serupulously desirous of speaking thetrath, and that the hesitation of
another is that of a dishonest man, who is attempting to make the-
answer -which he  is about to.give, agree with some false - statement.
nrevioUslx, delivered by him. The ficst test, and in this.country the
wost imporfant test, to which we can subject-a witness’s testimony,.

is its probability; its agreement with the nature of things. It isplain.
that here our law books can give us noaid. . The only volume which.
can avail us is.that of human.nature, 7The more acute our observa




tion, the more intimate our acquaintance with the manner of life,
habits of thought, and sprmgs of action, of the Hindoo, the more
likely are we to a.ttach a just weight to the testimony delivered. In
the long narrative of a witness against a crlmmal the attention is
'ever alive to the thought; ¢‘Is the situation described, the language
¢ used, or the act committed such as my knowledge of the people
“¢would lead me to expect” ? The taskof deciding such a question as
this would be left in England to a common jury of unprofessional
" men, generally drawn from the lower part‘,,of the middle classes.
Here it is one of the accumulated difficulties of the Judge, and no
part of his office is so difficult, and'none affects him with a sense of
.80 awful a responsibility. We consider it perfectly plain, thata
man who has been in the habit of familiar intercourse with Natives
- for twenty years, will be likely to give a better opinion upon the credi-
. bility of Native testimony than all the Judges of Westminster Hall.
. 'We should not have thought so plam a matter deserving of so.much
remark, had not one of Mr. Norton’s charges against the Indian
. Judges been that they are quite incapable of weighing evidence, and
. but for his opinion that sound legal grounding in Starkie is to afford
the remedy. That eminently lucid writer, has it is true given some
rules* for the weighing of the testimony of a witness, apd the
.most important of them, is the consistency or inconsistency, of it with
exbefience, and no one of them depends, in the smallest degree, upon
legal Education. We confess to some surprise at the language of
‘the learned gentleman in this matter. He appears to thmk it ag-
tonishing, that the Native Judges, are able to wewh evidence better
than the European ones ; and seems to be for him, rather modest in
suggesting, that it may arise from their better knoﬁledge of the
mazes of native character. "Unquestionably they are more able to
decide instinctively upon the credibility of a witness, with much
greater accuracy than any European, however able, and simply be-
" cause such decision does not depend in the least, upon legal educa=
tion, but upon a knowledge, of that complicated set of facts which
constitute experience. Where the object of native officials, is to

*(1). Integrity of a witness and his willingness to declare the truth,
* (2). His ability to do so.

(3). Number and consistency of mtnessel

(4). Conformity with experience.

(5)- Confonmty with collateral cucumstances.
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arrive at a correct appreciation of testimony, their knowledge of
their countrymen gives them immense advantages, They fail ir
getting forth reasons for their belief, and in eliciting the evidence in
a manner, which shall impress him who peruses the record, with their
opinion, probably a just-one, of its intrinsic worth. -It would be
highly presumptuous in us to suppose -that this misuse of language
has arisen from any other cause than the fact that the brief whieh
Mr. Norton held, required the language of vituperation to be ex-
hausted, and so that this end was attained, accuracy of thought and
diction was of little consequence.

If we mistake not a moral necessity of the:same description, once
‘impelled this same gentleman, to argue before the Supreme Court,
that “a ruby ring” in an auctioneer’s catalogue implied merely a
red ring, because Marc Antony is made by Shakspeare to déscribe
‘the ruby lips of the wounds of Ceesar. We forget now whether the
unhappy man who bought the ring as a ruby ring, brought an ac-
tion of assumpsit upon the warranty, or an action upon the case fer
-migrepresentation, with an averment of ‘‘a scienter.” We remem-
“ber that the Judges differed in opinion, and that the cause went in
‘favour of the advocate with the poetical argument,  which- it is to
be hoped was duly weighed. We will answer for it, that ptoper-
weight it would have had, in Westminster Hall.

‘We may remark, as it is a matter of great importance, that the in-
correctness of native testimony depends as often upon deficiency in
“the intellectual, as in the moral causes of correctness, Accurate ab-.
‘servation is very rarely found in any class of native witnesses. In
‘the statement of time and distance, they are smgulaxly and absurdly
inaccurate. As to distance, the only mode in which their lax ex-
pressions can be corrected, is by causing them to compare the dls-
tance to which they are deposing, with some distance actually be-
fore their eyes, and even this from their habitual carelessness is a
very ineflicient check. Yet with a knowledge of this peculiarity,
we find the finest arguments as to discrepancies upon such points,
and the whole of a witness's evidence set aside as untrustworthy be-
cause he is not precise upon them. No doubt where the conviction
of a prisoner, depends upon nice circumstantial proof of his: pre-’
sence at a particular place,at a particular moment, such proceed-
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ings are intelligible; but where such circumstances are purely collg- .
teral, and merely used as a test of the witness’s trustworthiness, or
his means of knowledge, nothing can be more fallacious. Supposing
that six English witnesses were asked to determine the distance
from one point to another. It is probable that if taken at random,
they-would all give very different statements. If they were military
witnesses, accustomed to calculate distances by the eye, there would
Probably be little variation. In applying correctly all such collate-
ral tests of the trustworthiness of a witness, we should consider their
applicability to the class to which that witness belongs. The atten=
tion of different men is directed to points so different. -One will
accurately relate a conversation after the lapse of years, while the
face of the speaker will not be remembered after a few weeks. A man
who mis-states, or affects ignorance upon points, to which his atten-
tion must from the nature of things be directed and which hais
uot likely to mistake, may be fairly regarded as an untrustworthy
witness; but where the great inaccuracy of native witnesses is well
known, it appears strange that the Foujdaree Udalut reports should
be filled as they are with the acquittals of prisoners, on the ground,
that the witnesses against them have been guilty of such discrepan-
¢ies. An amusing air of self-gratulatlon pervades all proceedmgs
which convey such decisions. A notorious criminal is upon such
grounds let out upon society. The Native coromunity wonders,
and well it may, at.the caprices of its rulers. What then is the ori-
gin of these proceedings? The Judges.are at any rate, for. the most
part, able and experienced men. Where no personal integests in-
terpose, their subordinates are generally selected for their ability,
and yet acquittals on the most frivolous reasons are of daily ogcur-
rence. This is greatly owing to that habit of the human rind which
renders it unwilling, to be behind hand in the race of subtlety. This
has been frequently noticed in the case of our sengible countrymen,
and the result has been their tolerance for several centuties of the
iniquitous absurdities of the Knglish Law. Thess things re-act upon
Mofussil Jurisprudence. Every Judge knows that the mast ground-
less acquittal of a prisoner, will be passed by without remark ; whils,
a conviction will frequently entail upon him, the labour of taking
further evidence, long after all reasonable doubt upon the subject
bas left ordinary minds; and perhaps bring upon him a severe re-
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buke for having believed the testimony of a particular witness, ale”

though he has scanned his demeanour, noted his expressions, and
has arrived at his opinion after anxious reflection, and with all the
aids that long experience can give. '

The first criminal case quoted by Mr. Norton in proof of his pro«
position is that of an alleged murder at Tellicherry. A manis stab..
bed in his cot ; the proof against the prisoners is composed of a
statement by the son of deceased who slept beside him,—that awoke
by his father’s cries, he saw the prisoners running away and his father.
after them. As usual four witnesses were just coming to the place
and also saw them, and two others saw them standing under a tree
a hundred and fifty yards off, and upon going to the granary of de-
ceased heard him say that prisoners had stabbed him,

The Session’s Judge recommended the transportation for life of
one, and the acquittal of the other prisoner. The grounds stated
for the mitigation are the points for animadversion.

1st. - The neglect of the Surgeon in not attending to the wound:

immediately and replacing the intestines.

2nd. The darkness of the night which rendered recognition dif-
ficule. o

As to the first of these grounds, the statement of the case is hardly
sufficiently explicit, to see how far the Session’s Judge’s recommen-
dation differs from the practice of the English Law. If the mala
praxis on the part of a Surgeon had produced death, where it wasnot
likely to ensue,the act of the prisoner would not be murder. If death
was merely hastened by the unskilfulness of the practitioner it would
be murder.* It appears from the report, that $here was at leasta
possibility of the man surviving, if the wound had been dressed imme-
diately, but not only was this not done by the Surgeon, but he was
removed to-the hospital at Cannanore, a distance of many miles;
where death took place. Now are we to say thata man’s punishment
is only to be mitigated where the death of his victim is produced by
aclively injurious applications. In a case of protrusion of bowels
any delay renders mortification certain, while the constitution of
Natives will ‘survive injuries which would infallibly prove fatal to

o

¢ Charge of Baron Platt in Mr, Seton’s case.
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any European. If then it could be shewn that by the culpable nege
lect of the Surgeon in this case a wound, not necessarily mortal,

became so, we question whether a sentence of death would have been

passed in England, although the offence would undoubtedly be called
murder. :

As to the second ground we have only to say that Mr. Norton has’
not stated the Session’s J udge’s recommendation fairly. In the re-
port he is stated to have commented  on the nature of the evi-
dence in general, the darkness of the night” &c. The Judge no
doubt felt great distrust of native evidence, and was unwilling to
recommend an irrevocable sentence. Much has been written upon
the impropriety, of such medium courses. It is said that there
should be no alternative. A prisoner is charged with a certain
crime. The punishment of death is that prescribed by the Law.
Itis argued that a doubt upon the cvidence, should always acquit
the prisoner, and should never be allowed to mitigate the punish-
ment of death. To say that a man should not be found guilty upon
insufficient evidence, is a self evident, and not instructive proposition,
but the real question is—may there not much evidence against
a man as to render his acquittal agrievous public wrong? May it
not be so strong as utterly to forbid any conclusion, but that of his
guilt ? yet aware of the fallibility of human judgments, of the pos-
silility of the innocence of the convict, even in countries where tes-
timony is more trustworthy than in India, of the imperfect
safeguard which even the most ably conducted cross examination
can offer, if the facts lie within a narrow compass, unattended by
many collateral circumstances, by which contradiction to a false state-
ment may be established, may not,we say, a conscientious Judge
reasonably hesitate, before recommending an irrevocable sentence,
save where there is almost a mathematical certainty of guilt? It
will be remembered that this objection applies to the single case of
capital punishment, and that the only possible evil of the course, is
the difference between the repressive influence of the punishment of
death, and that of a secondary punishment. There will be various

opinions upon this point, and we will not now enter upon the w:de
question of capital punishment ; we will merely remark, that in the
caseof Kirwan, the Home Government, hasindorsed with its approval,
the doctrine which we are supporting. As to the guilt of thisun-
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happy man, we are hardly in a position to judge. Undoubtedly. the
evidence which has appeared in the public prints, left the question.
as to the commission of a murder at all, in some obscurity and there
can be no doubt that if the trial had taken place before an Indian,
Judge, and he had recommended a conviction, he would have been
severely rebuked by the higher Court, his sentence reversed, and it’
might even have cost the world a second edition of Mr. Norton,
We will not pretend to impugn from a review of the proceedings, a
verdict passed after a lengthy trial, and approved by two of the ablest
Judges on the Irish Bench. Itis much to be regretted that writers
of Newspaper articles and pamphlets in India, do not also remem-
ber that no reading of the most carefully recorded trial, can compen-
sate, for a personal examination of the witnesses and of the prisoner.

In the case under review the higher Court acquitted the prisoners,
because they disbelieved and apparently, with propriety, the evi-
dence as to their identity. The observation again occurs, that
this was a reversal on nolegal question, but because the higher
Court thought it not unlikely that the prosecutrix had tampered
with two of the witnesses. The case is valuable to an English
reader, as one specimen of the difficulties which beset judica-
tue in this country. When suspicion of crime falls upon a
man, but the evidence is not strong enough to convict him of a
crime of which he is believed to be the perpetrator, evidence is
immediately prepared to shew his proximity to the scene of tha
offence, perhaps to relate conversations which are falsely alleged
to have taken place, which dovetail into the scheme, and would
if believed afford most pregnant inferences of his guilt. The pre-
paration of knowingly false cbarges is comparatively uncommon
in our criminal jurisprudence ; but when a crime is committed, en-
quiries are instituted, suspicion is excited, a small portion of evi-
dence exists against the suspected, and who. is very generally the
real criminal, he is then lucky if a jewel belonged to the murdered
or the robbed is not thrust into his house. Witnesses will be quite
prepared to prove, that about the time of the occurrence, he wag
seen proceeding in the exact direction of it. Luckily for human
life and liberty such stories are generally well scrutinized and often
contain the means of their own refutation. Improper convictions
are scarcely ever pbtgxinegl upon them, but many persons, unques-




Cionably guilty, are acguitted, because in the course of the trial it
becomes impossible ‘to reconcile the really true story with the
garnish laid upon it by the prosecutor or the police. The Session’s
Judge's feeling in the case under review was something of this kind.
It is by no means impossible that the witnesses recognized the
murderers as they allege. They swear to the fact most confidently,
as well as to a declaration of the:murdered man, but again I am
‘quite certain that they would not in the least hesitate in swearing
to the identity, whether they recognized them or not. I cannot
acquit, but knowing the people, I am unwilling to pass a sentence
which no subsequent information can correct. I have honestly
striven to arrive at the truth, but knowing my liability to-error, I
prefer recomntending a sentence, which shall not destroy life. Yet
these are the grounds on which the Judge is pronounced, by the

judicious critic, unfit to be trusted-with the adjudication of cases to
life and death. '

‘In the nextcasethree prisonerskick a-woman to death on theorder
of the first prisoner; theyare convicted of culpable homicide, because
from throwing water on her torevive her,it did not appearthat it was
their wish to produce death. I confess that I cannot at all coincide
with this reasoning, although the intention is the essence of the
crime, and the custom of carrying knives, so prevalent on the
‘Western Coast, affords a strong probability that logically speaking it
was not the intention of the prisoners to produce death. The
Ppunishment inflicted was however 14 years in irons.

In the next case the prisoner was convicted on his own confes=
sion. The Judge held the offence to be culpable homicide,
although some hours elapsed between the provocation and the act
which produced death. The Court of Foujdaree Udalut very pro-
perly sentenced him to suffer death.

In the next case the Foujdaree commuted to transportation
the proposed sentence of death, on a man who killed his concubine
with a rice beater, because he saw her talking to a barber. He
gives himself up to a peon and requests him to do his duty, Asa
proof of express malice Mr, Norton places in italics the fact of the
man going into his house for the rice beater. Our countrymen will
of course imagine a delay of about five minutes in this process, a full
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reflection as to the best instrument to be chosen, whereas the whele
matter most likely occupied about half a minute. The mere talking
to a barber appears also a very small amount of pro.voéation. Ic
‘will be remembered however that native manners and -ideas upon
this subject are different from ours. In England a sgh(:,epce of

death would undoubtedly have been passed.

Mr. Norton considers it desirable, to sentence a man to death for
murder, after a lapse of nineteen years, because it was necessary to
show, that however long, crime is concealed, the concealment: will
afford no screen from punishment ; but we think it very questionable
whether such an eﬁecution would teach the lesson, and have.-little
doubt that -the apparent cruelty of executing a man who.-for
nineteen- years had been a well conducted member of society,
would 'hayia been revolting to the feelings of the spectators, and
Jhave produced a hatred of the Law, which should be reserved for
offenders, The prisoner was transported for life.

. - In another case a woman murders her own two children inrevenge
. of her'husband’s gross abuse of her. She then goes to the river for
" the professed purpose of drowning herself. The Foujdaree Udalut
commuted her sentence to transportation for life. Now .heye is a
murder apparently without a motive. She wreaks her vengeance
upon those who have not offended her. I feel a strong impression
“that if it had-been this woman’s fortune to have been tried at Lon.
don at the Central Criminal Court, Dr. Conolly or Monro would
have discovered certain traces of a homicidalmania and that she would
have been acquitted on that ground, always providing ‘that _she
luckily secured Counsel capable of bringing the matter out befare
the jury, and she would have escaped the transportation for life
actually awarded to her. :

The Hon. Ross Touchett tried in October 1844, chose to- shoot
at the keeper of a shooting gallery. There was no proof of aberra-
tion of intellect, he expressed his wish to be hanged, said that he
had long thought of suicide, referred to the case of Laurence, who
l;ad killed a man at Brighton, and had been hanged ; yet on the

dictum of Dr. Monro who stated his opinion, that at the time of
the commission of the act, he was insane an acquittal followed.
On the other hand Laurence to whom Touchett refeyred (1844)

P
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wlio took up a poker and killed an inspector of Police, whom he
did not even know, admitted the act, said that[he wished to be
hanged, would have killed any other man in the same way, was

convicted and hanged. Fvery man too remembers the ease of:

Macnaghten, who for days dogged his victim, a most amiable and
estimable gentleman, waited until his back was turned, and deli-
berately shot him in the public streets. Well. do we remember
the consternation of the public at the acquittal of this man on the

ground of insanity.. Modst improper weight was undoubtedly laid
by the Judge upon the scientific testimony, and few.will coincide: -

with him .in.stopping the case, and recommending an acquittal,
without hearing the remarks of Sixr W. Follett for the Crown. If
Macnaghten and Touchett were properly acquitted, Laurence and
Bellingham-.were judicially murdered.: Yet we should not think

it quite reasonable to conclude that because the Court erred in one

or.other of these cases,.the. late estimable and learned Judge Siz N.:
Tindal, was unfit. for the. bench, which he so.long adorned. Such .
a.case would bé however .quite sufficient for a reasoner of Mr.

Norton’s' stamp,. By way of testing his calm and considerate

judgment, it will perhaps not be.amiss to.take some of his opinions .

upon evidence.

¢ A charge of rape at a watercourse is .brought by a woman before. -

the Session’s Court of Nellore. She.swore that she had been

fully raped.. Her husband.and-two other- witnesses, profess to .
Bave been attracted By, her cries, and to have seen the prisoner .
running off;: and depose that she. immediately complained, that his .
puarpose had been fully effscted. His cloth. was.in her hand.'

The Session’s Judge did not consider the penetration ‘proved, but

referred the trial to the Foujdaree Udalut, who found him guilty of .
assault with attempt,. Mr. Norton quotes the case for the purposa -
of informing as that no better evidence of penetration, or the very-

essence of this offence than that of the woman, can-be found. It
is a great question among the best Medical *Jurists whether

connection can be had with an adult’woman without her consent :

except. 1st. When in natural sleep which is questionable. 2d.-.
‘When' in.a state of syncope from terror or exhaustfon. 8d..

¥ Taylor's Madical Jusispradence, p. 557,

4 |



49

~

‘When several persons have combined. 4th. Under threats ofdeatls
or duress. We should have thought that the author of such an-
opinion as this, could scarcely have read Lord Hale had not his.
sneer, at one of the Indian. Judges convinced us to the contrary..
That great Judge justly lays down, that although the testimony of:
the prosecutrix is indeed receivable, the concurrent circumstances.
must be carefully considered in determining its. weight, He re«
marks that such a charge is easily made, but refuted with difficulty..
It will be as well to indicate a few points which are desirable in.
confirmation. of a woman's testimony that she has been raped:

Such violence as is necessary to procure connection. with a woman-
against her will, always leaves such marks upon the body, and-
extremities, as will clearly show that a severe struggle has taken

place. Even in married women, it is considered that a rape wilk
inflict some injury upon the pudendum. The Session Judge in this.
case merely states that he did not consider penetration proved.

: If Mr. Norton only meant, that no person can possessbetter
means of knowledge, then the prosecutrix, he might have spared:
us the remark, but if he intended to imply as he clearly does, that
the error of the Session’s Judge consisted-in not believing the fact:
of penetration when deposed to by the prosecutrix, and that
he was clearly wrong in even considering it doubtful, we can
only say that although it would be highly. unjust to suppose,
that all men of Mr. Norton’s profession are of the same stamp,
it does afford a delicious foretaste of the kind of régimé which
a Mofussil bench of Supreme Court Lawyers would produce. If
Lord Hale had been a Mofussil Judge in India, he would probably.
have laid it down as an axiom that not only is the testimony
of native women in a case of rape to be received with caution,
but that it is the most untrustworthy of native testimony. There
is no crime in Southern India, which occurs so rarely, and there
is scarcely any heinous crime, so frequently charged. Native
women are so ignorant, and so unaddicted to moral restraint, that
conjugal infidelity, is lamentably frequent. A married woman
perhaps for months has been in the habit of intercourse with her
paramour. On some unlucky day, her husband discovers her. She
instantly screams aloud, brings a charge of rape, in which she ig
backed by the husband, who partly in revenge, and partly because
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de is unwilling to be-lowered in public estimation, by such impua
tation on what he regards as his property, gives much such tes-
timony as was given in this Nellore case, and which he hears, is
requisite to bring-home the crime. Luckily for human liberty, and
for the preservation of the important distinction between vices and
crimes, the Magistrate who hears the case, is not a Supreme Court
Lawyer. He enquires minutely into the circumstances, estimates
the probability of guilt, not by something which Lord Hale may
-havesaid,aboutacase whichhappened two centuries ago, but by what
his experience of the natives, has taught him ‘of the exact amount
of truth, generally found in such charges. He perhaps even, irre-
gular and illogical man, during a morning ride, takes the oppor-
tunity of casually enquiring on what terms the prisoner and pro«
secutrix have been in the habit of living, He knows by experi-
ence, that many a man will tell the plain truth, when thus unex-
posed to the public eye, who will either lie or be silent, when
brought before him officially. The just and proper result in 99
cases out of 100 is that the Magistrate ends,” by warning the pri-
soner, to keep a strict watch upon his conduct, tells him of the
awful results of such a crime if proved, that luckily for him, a defect
in the proof hasled to his acquittal in this special case. Strange
to say all parties go away well satisfied, with this decision. The
man and his wife, seem to regard the acquittal as a perfect moral
whitewashing, and probably live together as happily as ever. We
do not recollect a single instance of an appeal against such acquit-.
tals, although they are most numerous in ordinary cases, whether
the defendant is acquitted or not. In one casethe prosecutor in the.
other the defendant very constantly appeals. Such charges as we
have described are particularly common at the season of the year,
in which the Dahl crop is reaped. The woman slips in among the

Dahl and her paramour after her., If discovered the process just
described is gone through before the Magistrate.

A cargo of Lawyers would probably give us an aunual erop of
rape, in addition to the other products of Tanjore. We regret the
necessity of entering upon this detail. The system of demoraliza<

“tion which this too true story exhibits, is indeed mournful to behold,

but it affords one out of a hundred instances of the vital importance
of a knowledge of native customs, native dispositions, and native
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-manners, ' All sortsof charges are founded upon this too “commun

adulterous intercourse.. Many of them are collusive between the
husband and wife. The woman gets disgusted with her .paramour,
agrees to invite him-to the house, on 4 particular night. -He comes.
‘The husband and some other male relation, seize him, charge him

‘immediately with house breaking and theft, - The evidence on paper,
-would generally be sufficient to sustain the charge, which- is how-

- ever perfectly false. <In such cases nothing but a most patient con~
- sideration of the circumstances, assisted by a-knowledge of native
~ customs prevents cruel injustice. :

v

" “'With very few exceptions all the cases noted by Mr. Norton ars
‘cases which have nothing to do with the definition of crime, or the -

< ‘admissibility of evidence. -The remarks of the higher Court are

-

>

confined to remarks upori the trustworthiness of this or that witness,
uporr the.weight te ‘be given to this or that piece of evidence, té

- comparisons between depositions before the Police, and depositions

 before the Court. Tt will'never-be forgotten by the English Judge,
* that this is a task which never falls upon him, that 1f it did, he would
« feel his responsibility greatly increased.

“The majority of the cases:quoted for reprehension, are cases in

“ which the Courts have reduced cases of murder, to cases of cu]pable

homicide or rather have inflicted a punishment short of the Supreme
penalty. Mr. Norton’s remarks of course assume the correctness

-of the doctrine of constructive malice. "It is needless to point

o

out, that the use of this-word in English law writers, is a mere

* illogical subterfuge. ‘They are :unwilling’to declare that the
- crime of ‘murder is-so injurious to society, that they are prepared,

to dispense with proof of one element of crime, the intention

~of the perpetrator, and wherever death ensues- upon the act of
- mnother, to conclude from the fact of killing, that malice was the
“motive principle, throwing the' proof of all circumstances which
“tend to lower the offence, in the scale of crime, upon the pnsoner.

‘We believe the practice to be founded upon good- policy, and are
‘well aware, that inits operation, injustice is very rarely perpetrat-

red.  'We refer to it, merely for the purpose: of commenting upon
-some of the considerations, which in England, are allowed to nega-

‘tive the presumption of malice, w1th a view of pointing out some of
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ithose diversitie in the' character and situation of the English and
» Indian peoples, which'would perhaps lead to our attaching differ-
< ent weight, to the same set of mitigdting circumstances.

* - Insanity as is*well'’known, is a complete rebuttal of the inferencs
<of malice. Proof of the commission of the act during anger excited
by sudden. provocation,"reduces the crime’to manslaughter, The
“weight to begiven to such a defence, of course depends upon thé
- sufficiency of the -provocation. -It is evident, that, in different
. countries, the sartie sort of act, will produce this, in a very different
<degree. One striking instance has been before quoted, where a
- man killed his concubine, because she was talking to a barber. ‘The
*Foujdaree Judges well knowing, the “feeling of natives upon this
- point, mitigated the punishment, to transportation for life. As to
-the walking into the house, Mr. Norton even may have known,
>that the whole*matter probably did not occupy half a minute.
+Further it is deserving of consideration whether if transports of
-anger are“mitigatory ciréumstances, we ought mot to take inte
-account, the natural capacity for restraining it, which exists among
:the people ! for whom we are adjudicating, and perhaps even in the
~class to which the specific criminal belongs. It is certain that many
-men brought before our Courts of Justice, are completely the crea«
“tures of every fleeting impulse ; moral and intellectual restraint are
-equally -unknown. Beyond the power of speech, there is little
which links them with humanity. Itiscertain thatintention in the
«proper sense of the word has little place ‘among them. - There is no
“weaving of the'mesh, in whick their victim may be entangled, no
~careful andi-patient adaptation, of the criminal means, tothe criminal
-end. A cause of anger arises. They’measure not the punishment,
~by the injury, but in the transport of a passion, which neither rew

ligion, morality, nor intellectual culture, has taught them to restrain,
-they inflict mutilation, wounds, or death. With stolid indiffer-

-ence, they -contemplate f;l\eit ferocious act, go through the pro-
ceedings of their trial with an unmoved countenance, and meet
their-death with a firmness, which would be heroism were it not
gplainly, the result of mere thoughtlessmess. The ground, upon which
‘murder is'reduced to manslaughter, is that the murderer from the
oceurrence some-0f ‘incidental circumstances, ceased to be a perfect-
1y intelligent agent, that he acted under the influence of a state of
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mind, which if permanent, would be insanity, 4nd that although-his
legal responsibility is not destroyed, it isimpaired. What logical
-distinction can‘be - drawn, between the case of a man of greater sek
‘command, so overpowered by circumstances more provoking, and
that of a man of smaller self command,  overpowered by a conjunc-
ture of circumstances, less provoking. In both cases, the pre-
sumption of malicious intention, would be clearly negatived. It may
‘be said, that the administration of Law, will not admit of - these
minute considerations. We are quite ready to allow, that it would
be quite impracticable to enquire into the state of temper, disposi-
tion, and'knowledge, of every man convicted of crime. It is not
‘however impossible, and it is far more important, to make these
allowances in the case of large classes of men : for how in fact can
we determine upon the extent of provocation, unless we advert te
the state of the mind, to whioh it is applied ? We constantly de
s0 in cases in which it has occurred to a-mind labouring under men-
‘tal or moral insanity, and what reason can be found for neglecting
to do so, where we know from the class to which a man belongs,
from the defects of his knowledge, from his grovelling condition,
from his blinded ignorance, that his passions-will be quickly aroused
and that the power to restrain them hasnot been given ? It ap-
pears to us to matter little if the power exists not, whether the
want arises from some of those mental deficiencies or disorders,
which have beenthe subjects of the refined classification of Esquirol
or Prichard, or from inherent deficiencies of mind or culture.

This is one of the grounds upon which our Judges are unwilling
to inflict capital sentences, and for acting upon such censiderations,

Mr. Norton, has in the majority of the cases, which he has quoted,

held them up to the ridicule of the world. He is particularly

struck with one instance in which the Judge considered the fact of
the criminal belonging to the Poonian or slave caste in Malabar a
reason for commutingthe punishment of death which the Foujdaree
Court actually inflicted. It is much easier no doubt to lay down,
that when certain facts, attended a particular act, that act shall ba
put in a certain place in the category of crime, and be visited by a
certain punishment.

It is easier, to disregard all distinctions, and boldly to say, that, bes
cause in the state of culture of Englishmen, we may fairly conclude,
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that certain facts, cannot exist without the policy of the Law re-
quiring a malicious disposition, to be concluded, therefore no change-
of disposition, or of enlightenment; or of self control, can justify us,
in considering the same facts under other circumstances, as proofs
of suffieient provecation, te impair legal responsibility.

‘We have very great doubt however whether these viéws of the
Indian Judges, will excite any great-reprehension among the great{
statésmen, and lawyers in whose hands the future of India is now,
placed.

. There are several other eases upon which we would remark, but-
we have already far exceeded our intended limits. The case of*
‘Vencatachellum Pillay tried- for-child murder and robbery is, as.
more than ordinarily atrocious entered-in the appendix. The
question as usual, is-not one. of law, but of the sufficiency of evis
dence. The discovery is as usual that of the Foujdaree Judge. We
think, it may be reasonably questioned, whether the suspicious evi<
dence of an accomplice, received suflicient confirmatien in this case;
although had we believed the testimony of the man, who heard the.
vaice of the prisoner and.the splash at the well, as the Fudge appears
to have done, we should have considered it as strong, as will usually
be obtained in such a crime as.murder. It will be noticed too that-
the principal infirmative cireumstances neted, by the Jadge, are in
other parts of hisminute, stated not to be proved, and are unques-'
tionably. ascribable to the love of.garnishing a case which we have
before described. We refer to the fact of leaving jewels to the
value of Rs. 32.upon the bedy and taking Rs. 36 of jewels. The
story of:the jewels taken away . was. only trumped up, to.give colour
to the statemeat that the Coppu-found in the prisoner’s house was
the property of the prosecutor. TFhe discrepancies of the witnesses
as to the direction in which the prisoner was seen proceeding, are
entitled to no weight. The witnesses who deposed- to it, probably
never noticed- the fact at all, but native witnesses never conten¢
themselves with this natural reply. Phey have an idea, that if they
profess ignorance upon any point, their testimony will be diminished
jn value, As to the improbability of the prisoner taking the first
witness (accomplice) into his.confidence, it is diffrcult to see Liow
he could have got the child into his power without doing
2. On the whole with deference- to the very able officer
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upon whose opinion we are commenting, we consider that the -
probability is that the opinion.of the Sessions Judge, was .the -
correct.one. The murder was not perpetrated.as an English murder -
would have been. As to the taking through the villege in broad day- -
light, it appears to be quite forgotten that this was clearly done by -
some one, and it is at least as improbable that the neck of the child .
was twisted by a girl of probably twelve years old,.as that it was..
done in the mode described.. We. may. add that the leaving the -
jewels on the body is a precaution which would not. have been .
adopted by her. Mr. Norton’s comments are in his usual trenchant .
style. He appears to be one of those nien, to..whom nothing is ‘e .
difficulty when it has been solved. Whatever.may.be thought of., ‘
the matter and we will venture to say that the opinionof those ac-..
customed to native testimony, would differ:much, the error of the . |
Session’s Judge is far. from being of so grave a nature, as to exhibit . ;
“ a total incapacity to.weigh testimony.”~ A thing highly impro-. |
bable at the old Bailey; may- bs very probable in Salem. As to the - |
Cockspur case while we cannot conceive how any one could ever -
have credited.the story.told, we do. not see how any amount of
legal learning would have afforded a.remedy.. The Tinnevelly case -

is a more difficult one :-but it is certainly very extraordinary that |
it-obtained. credit:so easily.. TFo say:that the falsehood of the story..
is transparent would be a gross exaggeration, but it undoubtedly.
bears upon its.face the strongest-marks of manufacture. Here we - \
bave a specimen of native Police. Phe whole of the false charge
was unquestionably trumped up by the Head of Police.{a native-
Magistrate.) It will not be forgotten that there have been in the
English criminal annals, instances in which many men have been.
hanged upon charges made up by the lower Officers* of Police..
'The case affords another example of the great difficulties of Indian-
tribunals, and would by any candid man, be taken.imto.account in
determining their efficiency. One remark may be made, as to the-
existence of several serious irregularities on'very obvious pointsin.
several cases quoted. The rocord is the sole mesms of judging as.

to the amount of proof. The depositions are written in the lan<.
guage of the country by;native Officers attached to the Ceurt, and

- —————————
® fice one of the Chapters in * Kuight's London” for 4 curious aceount of thess eases.
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.unlesd the attention of the Judge is most unremisting, entry of some
:thing said by a witness will' be omitted. We have several times
faund that important points of a witness’s statement which ap-
.peared in our own English notes, had been passed over in the Tamil
.deposition.. If this had remained unnoticed, there would often
have appeared. a patent. defect in the proof,- whieh did not really
. :exist... We are not.vindieating Judges who are guilty -of such care-
:lessness, but. we are satisfied that many errors, serious to appearance,
aovey be.so accounted for..  Enough however of these cases. Of the
-whole. number two.or three only are erroneous in point of law. - The
-remaining ones.are quoted. for their defects ox.supposed - defects in
-the weighing of evidence, a process of remarkable difficulty. Few
will consider that.they establish Mr. Norton's proposition and there
-are few who will not be struck with the fact thatthe majority are
,quite irrelevant to his issue. . Charity, in his own delicate language,
compels ys to believe that pure blessed ignerance, and not the utter
.absence of all.candour, has led him to reject from an estimate: of the
JIndian Judges’ ‘decisions all iconsideration of.the circumstances
.under which they were passed. . There are a few points of Indian
.esiminal practice. which invite remark as it is. important that they
-should be amended.. The mode in which canfessions. are estimated .
.ig the first which suggests itself. "

In English law a system very favoutable to the prisoner, convic-
.tions have been had even upon extrajudicial confessions very slightly
,confirmed.. A confession® -freely made before a Magistrate, when
-properly proved, is taken as.full evidence of guilt, In Southern
India a man makes a full and. free confession before an European
.Magistrate, . It embraces. circumstances proveable aliunde and
whieh are so proved, perhaps the names of unarrested accomplices,
.whose complicity. is afterwards -established, by indeperdent testi-
mony, after such a confession as this a criminal is allawed . before

the Session’s Court to state that this full and free confession, thus.
.autbenticated, . was elicited by the fear of torture, and is totally '
‘uatrue, We are satisfied that nine Judges out of ten, would acquit
him. They would all when questioned, say that they had no doubt
.of the prisouer’s guilt, that their practice was quite indefensible,

* -Treagon, when the overt act-is not an aftempt upon the life of the Someizo, is the
{Ouly exception and ariges from. the statutory measure-of proof,
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but that if they convict:d, their decision would be reversed by the
Court of Fouzdaree Udalut. These doctrines of the higher Court
are founded on the most benevolent motives. There have been
.cases in India, in which men have confessed the commission of crimes
of which they were innocent. There have been such cases in Eu-
rope and America. : ,

The remarkable case of the two Bournes who in the United
.States, confessed the commission of a murder supposed to have been
committed, seven years before, is in point. They had acted upon
-the advice of mistaken friends who represented that from the
strength of the case against them, "confession offered the only hope
of mitigation of punishment. They then retracted their con-
fesdions, and the man supposed to have been murdered, returned
just in tiime to prevent execution, Such exceptional cases as these
.should not be allowed to reverse that universal law of human nature,
which teaches us, that when a man makes a deliberate admission,
-clearly against his interest, he is to be believed. Confessions should
.indeed be reeeived with caution, they should never be confined to
o bare affirmation of guilt. The suspected criminal should be ques-
tioned minutely, as to all the circumstances connected with the
offence, and _ his answers should be compared, with the result of
other testimony, and with the probabilities of the case. 'When how-
-ever a confession, so made is confirmed upon points only collaterally
connected with the actual criminal act, a failure te convict upon it,
is a tampering with the best interests of society. No confession
taken before a native Police Officer is of much value, for very ob-
vious reasons. . ‘ ' o

This rule of the Fouzdaree Court proceeds upon the assumption,
_that when before the Magistrate, the criminal is still under the
.control of the Police, and that they will use all means to-extort a
confession. We beg to remark that this assumption is purely

.gratuitous and is by no means in accordance with the fact. Even if
" it were, an order from the Court to the Magistracy to remove the
-prisoners from the custody of the Police Peons and place them,
under their own, would be a more appropriate remedy, than' the
.adoption” of a rule of evidence, which tends togive impunity to
guilt, and insecurity to life and property.

Another most essential innovation is the concession to the Courts
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of the power of interrogating prisoners. Inquisitorial, unfair, and
all those phrases which men employ so liberally, where no real rea-
sons offer themselves, do not deter us from making this observation.
There is no instrument so efficacious in the discovery of guilt ; and
we are quite satisfied that the fuller the statement, which a Court
elicits from a really innocent man, the more clearly will his innocence
appear. Nearly all the writers who have combated this practice,
have had in view the state trials of the time of Charles and James,
or the interrogations carried on over a series of years as is the cus«
tom in Bavaria.* We of course mean something very different. We
-would allow the Court to put to the prisoner, questions founded
upon the evidence, and suspicious circumstances against him, so
that he should be able to explain them away if innocent, and that he
should not avoid adding to their force and cogency if guilty.

M. Phillipst in a note (if we remember rightly) to the trial of -

Elizabeth Garnet, discusses this question, but we think, that he
has not done so, with his usual felicity. The picture which he
conjures up, is a sort of investigation, which shall terrify the pri-
soner into a false confession, and give the appearance of a personal
altercation bétween him and the Judge. Perhaps this may be true
of the inhuman style of interrogation, which was there adopted, yet
if the record even of this extreme case is regarded, nothing but the
exact truth was established by the interrogation. The interroga-
tion of the prisoner is associated in our minds with the venal
Lawyers and wretched injustice of those bad times. It is so difficult
in our consideration, of a principle, to separate it from the circum-
stances, which we have seen combined with it, although the combi-
nation may have been not consequential but a pure accident. The
cruel injustice of this trial, will never be doubted, but it consisted
not in the mode of proving the offence charged, butin the harshness
of the law, and the severity with which the King and his legal
tools, Wwere prepared to execute it. - The brow beating of the
prisoner in this case, is no fair example of the intérrogation, which
should be allowed to a criminal Court, and neither could nor would
be the subject of imitation, in any Court at the present day. In

* Yenerbach's remarkable trials,
T State Trials, vol IL
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-our dread of convicting innocent men,  the grievous injury inflictdd

upon society, by the acquittal of the. guilty, appears to be quite
disregarded. - There is mo country in which acquittals tend so
greatly and immediately to multiply crime, -as in India, Fhe real
state of the case is.generally presty well-known -at-least-to the erimi-
nal’s own village. "When people find that a man of whese guilt,
they are persuaded, has escaped,. their dread of the law immedi-

‘ately diminishes. What-we recommend then, is the introduetion

of what all admit to be the most éffectual mode-of eliciting truth,the
mild but searching interrogation of the man, who knows most about
she matter. Of course before this is done there must be a primé facie

- case, but* when:that exists, nothing will enable:the Court -to deter-

mine so accurately the weight to be given to the hossile evidence, as
a consideration-of it with the aid of $he prisoner’s explanations and
his demeanous while delivering them. This will quite as fraquently

- benefit, as injure she prispner. Whenhe is -asked generally, what
* he hes to sy to-the ‘evidenve adduced, he is perhaps unaware of the

y

-cirecumstances, which really press most strengly against him, whieh

may be quite-susceptible of -a natural explanation, which he will

‘give, when his-attention is specially directed' to them, Humanity,

and sound policy, the seeurity of innocence unjustly accused, and

* the righteous punishment of guilt, equally demand this reform from

the legislature. ‘The Fouzdaree Court have insisted with mors

- than usual rigidity upon the abstinence from this- most- salutary
. practice, and we-deeply regret that in their draft of a code of plead-
- ing and procedure, the Law Commissioness have not advocated it. .

- Another question of immense importance, is the immediate alter-

ing of the mode in which it has now become the custom to estimate

the evidence taken in a case. If it is found, that the witnesses
summoned, differ upon some points of time, -distance, &c., argu-
ments founded upon these diversities are allowed to overthrow tes-
timony unquestionably true. In this country, the power of setting
aside testimony as false, and of - drawing an affirmative conclusion

- from. contradictory statments, must be allowed. Pure truth is ngt
‘be found. Falsehood mingles more or less, with nearly every

case. Many a great offender has been allowed to “escape by
bribing one or two of the witnesses for the prosecution. These then

-purposely make false statements, a -discrepancy is establjshed, and
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“with a'perfect consciousness of the real state of the case,”the Judgw
+ is compelled to turn loose upon society; the man who has added sub-
*<ornation ef perjury to his-former offence, *This mockery of justice,
: @rises from the attempt to #pplyto this country, modes of estimating
® testimohy which are quite inapplicable. ‘From the condlict of lies,
" truth must be elicited. “Are we to sacrifice the trath of a-case to
“the harmony of the record, to set down the testimony of each
" witness examined at exactly the same value, to “turn ‘the -adminis=
tration of justice into a prize fight between*the prosecutor and the
prisoner and acquit the latter wherever it shall' unfortunitely have
- happened; that a false, inaccurate, or corrapted “witness—has given
- contradictory testimony ? ‘This is the’course in -which- criminal
*practice is now proceeding. -Instead of adapting the rules for esti-
-mading testimony to the exigencies of - the ‘ case, the highest Court
*now acts upon the principles which we have - described. -English
“vakeels are employed to. point out discrepaneies -of the most ¢rivial
-nature, and prisoners ‘concerning whose guilt there :cannet be
- a shadow of a doubt, are constantly acquitted on-the-most frivolous
:pretences. ‘We -fully admit the great difficulty ‘of applying a
-remedy to this emormous and daily-increasing evil. -Judges have
-a morbid tendency to cobjure up doubts and difficuldies which
- arises in part from a “view of the nature of Indian Evidence; but
vpartly from a want of firmness in expressing ‘their opinions upon
‘the real weight of the evidence as their long experience has taught
‘it to them. This is really one of the mest important questions,
‘which can engage the atterition of the Judges, and we only regrét
:that we have nét been able to put it in a more forcible light.
"There are many other questions of minor but of no small'ims
“portance but we forbear. 1t will be enough if these remarks afford
any assistance in estiméting the real nature of the Madras Judicial
-gystem, if the detail into which we have entered, tends to give ta
" men in England some clearer notions of the real state of thmg:ni
‘this country.
The ignorance of India which pervades the ‘best mformed persons
:at home, is truly lamentable. That ignorance once led them to
imagine every thing in ‘Indian administration perfect; and appears
%0 be now-leading them tg the conclusion that every thing ig rotten,
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~From -holding out the Sepoy as equalling “in valour, -the Pe-
“ninsular veterans, and in fidelity the tenth legion, the Journalists at
*home have now.passed to the opinion that he is ever ready for mu-
tiny and that our empire consequently -hangs upon a thread. We
have -heard several able Officers lament that it is too-much the cus-
“tom to slur over breaches of discipline, to keep -up fair appearances,
and that the Government are prone to lessen the -authority of the
regimental officers, as indeed they are “that of every European of-
$cer, in every department of our administration. The Sepoy is-like
other natives. -He is not a hero nor-the moral phenomenon which
our late Paladin-Governor General must have imagined .him, when
he proposed that all Civil Officers should receive a military initia-
‘tion, that they might be imbued with-better opinions of the native
character. He is a very tolerable soldier. -His pay is superier to
the income of men in his elass of life. His conduct-varies according
to the Officers under whom he is placed, and he knows his own in-
terests far too well to be 30 ready for revolt as our friends at home
would imply. _ :
. The treatment by several journalists of the petitions sent home
from Calcutta, Madras and Bombay, -as expositions of the views of
the people of India, afforded another delicious example of the same
kind. The petitions were really composed by some young men in
the Presidency Towns, who would no doubt be happy to assume
the Civil administration of the country, leaving to the English the
pleasing task of keeping military occupation, to sustain them in office.
‘They. are prompted by the Europeans at the Presidency uncon-
nected with the Government, who are naturally desirous of seeing
Jin uncontrolled authority, men, over whom they would be able to
-exercise such an influence as the strong mind has over the weak one.
/As to the mass of the people of India they would dread any enlarge-
' ent of native authority. They have no confidence whatever in
Elllléir own countrymen, and they have the most perfect reliance upon
he well abused civil officers of government. Their prayer is always-
pot “ you are foreigners let us have our case heard by our own
people” but * from Tamil people we cannot get justice, all we ask
is that’ you will take up the case yourself.” The argument then
would appear to be because with European superintendence and
controlling authority corruption cannot be prevented, corruption
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will flourish less- luxuriantly, if free scope isgiven-to itand nes
check imposed. v
The- men whom the. bedy of the people thus characterize, are
very able men, in most respectable and - responsible situations, are
treated with kindness and eonsideration, are consulted as they de-
serve to be, butare closely ‘and unceasingly watched by every Eu-
ropean - officer. .who is werth his salt: Perhaps ne men are louder
in their abuse of the corruption and oppressions of these.able of-.
ficers, than the few hundreds of young men, who compose the pet
tioning class. Each of them will intimate plainly, that his country-
‘nen are not:-to be in the least trusted, that-#hey will-practise deceit
‘on.every. opportunity, which istrue; and will lead clearly-to the
inference that he may be trusted implicitly, which-is not true. How.
‘often must-it be pointed out; that the capacity of a people for self- .
.government, - does not depend - upon intetltectual attainments, thit
institutions cannot be framed-upon - papers and protocols, but upon.
"centuries of trial, ofsuffering, and of self:control. The state of
-Europe in 1848 has written this truth in .characters of- blood, and.
yet she Hindoo, cannot for an instant be compared either in intel-
lect or morality with the German Professors, who met at Frankfort.
Moral qualities qualify men for Gevernment. It is neither to the
-physical courage, nor the intellectual developement, but to the moral.
energy of the Anglo Saxon race, that-the millions of India bow,
The moral standard of a people, is that -of the masses’; it will fliic-
tuate humanly speaking with the fluctuations of* public opinion ;.
and it is admitted on all hands that the state of publi¢ opinion in
this country, is degradingly.low. It wouldignore all experience
and all observation, if-the reading of a few moral treatises and parts
of the works of a few distinguished historians, conferred upon the
‘students, a moral status so far above thatof their countrymen, as
to qualify them for independént office. 'We have great doubtsas
1o the power of education in altering the moral character of a peo-
Ple, but it is quite plain that the education of a small fraction will
‘not raise them to a higher moral condition tlhian that of the masses.
“The men so educated will look to tiie opinion, of their own country-
anen, and will naturally be little ashamed of doing any thing, which
does not excite their reprobation. It may besaid, that European
public opinion, will act upon them, Thisis found quite insufli-
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eient iow, that Eutopeans are placed in the predominafit pesition, .
which gives weight.to their opinions, and would of. course be--
utterly. powerless, the moment. that. their. pre-sminence was des- -
tioyed. No—the truth must be told—the natives.of India are net .
in any.respect upon the same level as the European public ser-.
vants of Government; and.$he attemps to place them in the same -
service, and..to invest. them with the same authority, would bea.
deep degradation to every.European. Gentleman and would justly :
and certainly shake the confidenee of. the.people. of India, in our -
administration. The only. people to.. whom the -measure would ;
afford any.gratification, would be perhaps 1,000 men in each . Pre- .
sidency $own,. who imagine. - that they-will be the persons chosen to .

revel in uncontrelled. office, and would even dissadisfy them, 48 800N ;
as the selection had been..made, and the small . proportion of spoils. .
to the number .of spoilers, was at length discovered.. We are no .
doubt in a peculiar position. Politigally this country isinits early

youth. The talk of its youthful :patriats.is a.caricature of that of -
the countrymen of Hampden. Thsy cannot-be made to. compre- -
hend that aets.of Parlisment are not omnipotent, that they are not .
the. creators of public virtue.. They. are igmorant. that the -
individual freedom of the Hindaos, far. exceeds that. enjoyed.:
by any nation of continentsl Europe, that they. are allowed ;
to abuse the Government in a manner which twenty.years ago,.
would not have been. permitted in England itself. Living :

under a despotic Government, but: moulded in ity views and:
controlled(.mzltl action, by the most enlightened representative -
assembly in the world, they talk of oppression, .jabber the lessons

which they have learned about checksand balances, and American .
taxation, and provincial assembles, without. dreaming that in.
every quality, which. can. adapt a.man for the Government.
of himself and others, ia..virtue, in self-restraint; in. real political

knowledge they are inferior, to thousands of English day-labourers.

‘We remember being particularly entertained.by. a. Tamil News..
paper. (Several of a most seditious character are constantly pub.

lished in Madras.) In one column there were a fow filtrations of this.
Hampden talk, and in another the real native character came outy.

in-an article which pointéd.ouwt what a. worthless and foolish Gos

vernment we had; that- it actually pensioned sepoys, who were-
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ypust work, and strenuously recommended ¢the immediate dis-
‘continuance of the foolish practice of keeping pledges. This ie
only a fair specimen of Madras mosaic patriotism. It is much
to be lamented that these foolish’ weaknessey exist. They
tend to throw ridicule upon what is most denrable, the Edu-
cation-of ‘the people. We consider that the educstion which has
at present been conferred, has been no benefit to them. It has
put into the mouths of a few youths the talk which we have
-described, but upon the mass of the people, no effect has yet been
produced. Education must extend into the interior, and be con-
veyed in the languages of thre people. From the statements of Sir
Erskine Perry and some other gentlemen, it would be thought that
in a few years the English language will spread over the whole of
India. This is very far indeed from being the case and to work
any change in ‘the people, we must operate upon them, through
the medium of theirown language. The over educating of a small
number as has now been done, is purely mischievous. Reading,
writing, and arithmetic should be téugﬁt to the millions, and
they should then be supplied with works in their own tongue, which
will soften the harshness of the purely material life, which they
now lead. The misfortune is that the men who have received this
pretentious education, are not generally the holders of property,
Further, they are not youths of any experience up country, but by
the influence of Gentlemen at the Presidency, they are getting
thrust into high appointments in the Mofussil, for which, their want
of experience renders them totally unfit,and the practice will certain-
1y lower the efficiency of the public service. 'We have entered into
this question, rather for the purpose of exhibiting its real conditions,
than under any expectation that so fatal a measure will ever be even
thought of by the Parliament of England, Very little enquiry will
suffice to show that our statement of the case is a fair one, that na-
tive happiness, no less than European authority, calls for protection
against the aspiring petitioners. The Government of India, as it
now stands. is the greatest wonder of history. Itis a Government
not of one but of twenty races of men by themselves, The stand-
ard of excellence with which it is compared is the very highest.
It is contrasted with that of England in all its branches. If it is
found that native peons, are not so skilful as the London Detece
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tive Police, if they do not fight as bravely, the fault is that of the
Government, This was beautifully exemplified in a charge deliver-
ed by one of the Supreme Court Judges* a very bemevolent, and
amiable man, but not noted for profundity of observation, or
breadth of view. A gang robbery in the town of Madras itself,
startled the good people from their proprieties. The Police is there
at least twenty times as numerous as at any other place in the Pre-
sidency. The Chief Magistrate’s ability and energy are well known,,
but he of course cannot infuse into natives a courage and self reli:
ance which they do not possess, but these inherent defects were part
of the accumulated sins of the Government. The Jemadar and
Peons did not ¢ collar their men” therefore the Government neg-
Jected the Police. A few speculations were then indulged in asto
the awful state, in which things must be, in other places. It was
purely a fancy picture in which judicial leisure may harmlessly in-
dulge. Gang robberies are not as regular dishes in a native town,
as the curry and rice. They do occur more frequently than we
could wish, but not so frequently as English burglaries, and nothing
keeps them within bounds, but the active interference and exertions
of the European officers in charge of the Police. They will seldom
return to the district of an officer, who has hunted out a gang rob-
bery and convicted the ringleaders

It is the same with every department of Government. The office
of the English Government is merely to control, that of the Indian
Government is to originate enterprise. It has done and is doing
much. Itisa Government which is never defended, and never de-
fendsitself, and the consequence is that before enquiry, men are
disposed to believe that there are really some very fearful charges
to be brought against it. It has perhaps acted wisely in determin-
ing to live down the abuse. So far as the characters of its revilers
are concerned, the wisdom cannot be doubted, but constant repeti-
tion has unquestionably done it some injury with our countrymen
at home. They are so accustomed to the attacks of the Times being
answered by the Chronicle or the Post, that they can scarcely under-
stand the existence of a press, which is without one single excep-
tion, hostile to the Government, and as the principal agents of that-

¥ Charge to the Grand Jury April 1853,
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Government, the hostility falls chiefly upon that service to which
we have the honour to belong. Their enormous emoluments and
mefficiency are the favorite themes for diseussion. It is true that
when their character is canvassed, even their enemies do not deny,
that they are, with very few exceptions, laborious and intelligent
men, that whatever may be the defects of its constitution in theory,
the system has worked well. Considering too its limited numbers,_.
its great men have not been few. Elphinstone, Metcalfe, Lawrence,
Thomason, Frere, and other distinguished men living and dead, may.
be confidently appealed to. This however is not the sort of defence,’
which we would set up, for the service to which we belong. Unless
its general ‘character is good, it is to little purpose, that-we repeat a-
few distinguished names. It is in their daily work, that the charac-
ter-of a service is to be learned. The Civil servants of India are re-
presented by the Times as passing in three* years through the offices
of Collector and political agent with uncontrolled -authority over a
large district. India is now no El Dorado. It offers to those wha
live to obtain it, a moderate comf&etency after many years of toil,
and after health, strength, and buoyant hopes, have long gone down
~before the tropical sun, Their vindication is to be found in their
steady. performance of their administrative duties. In these, there
is nothing dazzling. They demand not brilliant attainments, but
zeal, prudence, industry, integrity and firmness. Every. Collectar
and Magistrate requires in a degree those qualities which will, in
India, ever illustrate the honoured name of Robert Mertens Bird,
"They have secured to the Civil Service the confidence of millions.of
Hindoos. It isnot in its dazzling men, but in its daily workmen,
thatits character is to be learned. It is not as political agents or as
Governors of large provinces, but in their tents in. familiar inter-
course with the people, considering their wants, redressing their
grievances, standing as.a barrier between them and the oppressions
of their powerful countrymen, that the ordinary duties. of Civilians
are to be seen, It is true that history has no page for these bloodless
triumphs. The very unmarked manner, in which the work of large
_ districts is carried on, is the very best proof of the efficient perform-
ance of important administrative duties. [Itis to such facts as these

* Twenty years are now occupied in reaching independent authority and from 7 to 8
years are passed in the lowest grade,
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'that the Civil Servants of India appeal, and invite the attention of
their countrymen. Next to the confidence ‘of the people actually
under their charge, the approbation of those countrymen in England,
is to them, the'dearest of eatthly triumphs. ‘It is true that those who
‘have had the means of judging, English statesmen of talent and ‘large
experience, have unhesitatingly borne their testimony, to the high
character both for_talent and integrity of the Civil Service of India-
Lord Ellenborough himself has not been backward in affording that
testimony, although clogged with some of those -crotchets, which
-certainly disfigure the character of a most able and honest man.

We close these remarks, with the expression of an -earnest hape,
ghat our language has not been harsh or dogmatic. We have re~
‘corded the'impressions derived from a short but not inactive expe-
Tience, among natives of all classes, We have had at least the op-
sportunity for observation and hape that we have been animated by
higher motives than even the desire, to defend the members of our
Pprofession, from unfounded aspersions, -
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‘Wt have to correct an inaccuracy in our Report of the ruling of the
Judge in the case of stabbing adverted to at page 25. The whole case is
s0 extraordinary an example of obliquity of judicial view that it merits a
detailed record.

The prisoper was a pupil. His articles bound him to serve as a pupil
and subsequently when qualified for transfer, to the grade of an artificer, in
“the Company of Ordnance Artificers. He was in fact a pupil to all intents
and purposes and therefore by the common law of England amenable to
moderate personal correction. He was sentenced to stripes with a rattan,
by the Superintendent of the body of pupils of whom he was one. He
deliberately provided himself with a knife, kept it secreted until the period
at which the chastisement was to be inflicted and then deliberately wounded
the Duffadar who was entrusted with the execution of the duty. He
further declared at the time of the wounding, that his object was to kill and
this declaration with the previous circumstances was conclusive as to his
intention. '

He was indicted for feloniously assaulting the wounded man with
intent to kill or inflict some grievous bodily harm. The Judges de-
cided, the one without doubt aund the other doubtingly that the act was
unjustifiable in law. Then what was the character of the assault which
they thus admit to be illegal ?

Supposing that death had ensued upon the wound, can there be a sha-
dow of a doubt that the offence would be murder? A youth deliberately
prepares and secretes a deadly weapon for the purpose of stabbing with
intent to kill the man who was ordered to flog him, by one, to whom he,
"(the convict) stood in the relation of pupil to master. He does not wait
for the infliction of a blow, but executes his predetermined purpose, with-
out warning his innocent victim of the consequences likely to result from
the execution of his superior’s orders. ,

Had the intended act been completed and death ensued, there cannot be
& question, that the offence would have been a dastardly and deliberate mur-
der and there cannot be a doubt that the act perpetrated with the intention
of committing that murder, was a felonious assault., Under the mis-direction
of the Judge, the jury found the prisoner guilty of a common assault, for
which, he was finally sentenced to one month’s imprisonment. After this
verdict the Judge with ludicrous inconsistency reserved a point as to the
legality or illegality of the Government order under which the superinten-
dent of the military school inflicted the punishment. It is plain that the
point was quite immaterial after such a verdict. It might have had some
relevancy to the question of the felony, although there will be little question,
except in the Madras Supreme Court, that the attempt to inflict illegal
chastisement would not negative the presumption of deliberate malice as
exhibited by the diabolical calmness, with which the death of his victim was
contemplated by the prisoner. This perfectly immaterial point was then
argued in a full Court. Both Judges considered the order of Government
illegal, in which they were unquestionably wrong and both expressed their
wupproval of the verdict. The prudence of the chief (late) preserved him from
the danger of attempting to give a reason for that approval, '
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The Puisne Judge illustrated his views by saying that the act was the
result of sudden heat, {i. e. the concealment of a khife in cool blood and the
production of it at the time of the attempt to chastise him) and that he and
probably every other man in the Court would havg done the same; Com-
ment is needless. 'We can only congratulate the masters of Eton, Wmehes-
ter and Rugby that they are not favoured with such Judges at the assize
towns of their respective counties. Many an ornament of the episeopal
bench might have been prematurely cut off, if such had been the case.

A post office peon was indicted under the provisions of See. XXXIII
Act XVII of 1837 for stealing from a letter a 30 rupee note. Against the
Act therein made and provided. Two objections were taken . {o the indict-
ment the 1st. That it used the word Act instead of the word statute
which as a term of legal import was indispensable. The 2nd. That the
clause referred to did not allege any substantive offence, -although
itawarded a pumshment of 7 years for the offence which it clearly defined
and which the prisoner had as clearly committed. The Judge held both
objections fatal but diecharged the Jury on the first,

Now it is difficult to conceive how any mind of healthy constitution conld
allow itself to indulge in such subtleties. The enactment under which the
prisoner was indicted, was known solely as an Act of the Government of
India and had never been designated as a statute and the term would have
been quite inapplicable. It may fairly be regarded as one of which the
Courts are bound to take Judicial notice. Tt is quite certain that no streas
would have been laid upon such an objection by any great Lawyer.

As to the second objection. The Section provides that any person who

shall fraudulently appropriate the contents of any packet shall be punished
with 7 years imprisonment. The forbidding of an Act and the annexation
of a punishment to the commission of it appear to be a sufficient allegation
of a substantive offence. It is difficult to conceive how any rational Judge
could insist with such pertinacity upon the insertion of a word.
. This case however affords a specimen of the manner in which the Su-
preme Court has, (as Mr. Norton, with professional gusto informed us)
managed to drive a coach and horses through the Acts of the legislative
Council, It affords also as good a commentary as we could wish upom
our own statement that the lower a man’s scientific knowledge, the more
pertinacious his love for vicious technicalities. The merit of this and the
previous decision but without the reasoning, belongs to the same Judge. -

These few specimens are valuable as examples of the efficiency of the Su-
preme Court Judges in legal knowledge which is supposed to outweigh their
utter ignorance of the language, habits and manners of the people. Removed
from all sources of information, we were not able to obtain in time a larger
collection which may however, hereafter be made.

Ignorance of the principles of evidence and of the nature of hearsay, is not
confined to the Mofussil Judge.

If with the assistance of counsel, such rulings have taken place what
would be the result if such powerful legal intellects had to perform the duties
of counsel in addition to their own,

Let us see an authentic record of the rulings of the Supreme Court with
their reasons for them and it will, we are convinced, be found that the coun-
terpoise which their legal knowledge affords to their ignorance of the people
is not of any great value, 4 ¥

L L —
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Lérd Broughim would; upon a closer acquainfance, have found that he
had no reason to modify his previous opinion as to the character of the Su-
preine Courts. Had we seen that modification in time we should only have
quoted his great authority to the sufficiently disgraceful fact that the decisi-
ons of these Courts reversed on appeal are in the proportion of 7 to 1 of those
confirmed. Sir Erskine Perry’s evidence as to the character of the Crown
Courts and the confidence of the natives in them is utterly unfounded in fact.
The natives of Madras, dread the very idea of resorting to the Supreme
‘Court. Various reasons have combined to create this feeling in their minds.

Among the meost obvious is the fact that the men whose all is at stake, are
unable to understand one word of the proceedings know not whether their
‘case hasreally reached the ears of those who are to decide it.

Another is the enormous expense of the procedure which cannot be mate-
rially diminished, because without counsel there could be no communication
between the suitor and the Court, and the fees of counsel and the bills of
attornies are of course large. The natives too have before their eyes, the in-»
structive spectacle afforded by the ruin of nearly every wealthy family which
has ever resorted to the Court. The following table of the sums expended
by a few families, was published in one of the Madras newspapers in 1847

—

House NaAMEs. NAMES. AMOUNT.
Rupees.

B00NKO00 «ocoeee.cre sereeeerens |Kistnama Chitty ...ccveeceerivicisennenernes ernneileee 10,00,000

Thoudy . ...|Mooneayapah Chitty .... 10,00,000

Smith ... ..{Vurdapah Pillay ...... ... 7,00,000

Brody .cc.c.eeceereesennes -oo..Chengalaroy Moodelly.... 4,00,000

Rk Iya Pillay ...cococceeeinnnne 7,00,000

Chermayah Moodelly ..............cee. . 4,00,000

Moodookistna Moodelly .... .. cerreeeeeeneraae 40,00,000

Connundan. ...................,Teroomala Naick e 2,00,000

Bombay .........cccoru...... ..{Chinna Pilla 4,00,000

Canagaroy Moodelly .... ceeveceeeeefee 40,00,000

Rajah ......... eereeraennannnien Moodookistna Naick......ooureueveereinninenineinn 7,00,000

Munro, «.coeeeeeens seeeenenne Mo00doo Moodelly .......oceeee wecreeniniaraiacns 8,00,000

Apparow Moodelly .... e 1,00,000

SEELION +vvveverreveen. vene.nne.|Nagapah Moodelly ... coluee 2,560,000

Davanatha Moodelly . LN 1,00,000

Moorooga Moodelly ..... erlaes 1,80,000

Vurdaragah Moodelly -... eed]e 4,00,000

..|Shasha Pillay .............. 2,00,000

...|Vessoovanadha Moodelly. . 2,00,000

...[Patchyapah Moodelly ... . 4,00,000

Ramanjooloo Naiek ... 4,00,000

...|Arnachellam Moodelly. . 4,00,000

Moottiah Moodelly .... 1,00,000

Balasoobaroy Chetty ....... 7,000

|Chengalaray Moedelly.... 1,00,000

Teroovengada Moodelly. 1,00,000

.|Vencatachellum Moodeily ,00,000

Poonganum Maistry... 1,00,000

IShunmoogaroy Pilla; 1,00,000

Munapankum...... Shunmeogaroy Moodel 4,00,000

Pettoor ...cccoeeosrsesreecrees..|Ramalinga Moodelly 1,00,000

Coinnasawmy Iyen 1,00,000

Causy Chitty ...... 10,00,000

Sarasoovalee Umm 1,00,000

Thotty Cully ....c.eeveee.....[Casa Moodelly ............ I N 7,00,000

BIODY ciesebesses ssosascseese.|Vencatachella Moodelly ....... .. PO J 4,00,000
. Moodoocoomarapah Moodelly.....c.cuvereneesanslens 1,00,000
Total...... 1,99,37,000. .

%
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Henee it appears that the price of obtaining or attempting ‘to obtain Su-
preme Court Justice was to 37 individuals nearly two millions steiling.

The results are that at the beginning of last term the Court was adjourned
because no cause was set down for trial, that they have killed the goose
which laid the golden eggs, and that the Barristers have been compelled to
transfer their services from litigation to philanthropy.

Among the extraordinary misapprehensions which have been circulated in
England by the Leading Journal is the comparison of a Collector to an Eng-
lish taxgatherer by way of explaining the class, from which the administra-
tors of justice are drawn. The error might have been corrected from the very
work underreview. Mr Norton has said very forcibly and very truly.

*“ The Collector of an Indian province is not as his name imports a mere
Collector of Revenue. His office is one of a very high political character ;
the peace and well being of the whole district, rest mainly in his hands and
a union of no ordinary talents, firmness, kindness, accessibility and sound
,judgment, must centre in him who fitly fills this important post.” :

We may add that no judge can in this country perforin his duties with
effect, without a sufficient acquaintance with the tenures of land, which can
only be acquired by revenue experience,

: Errata.
Page 2 line 34—for “ undescribable” read *indescribable.®
w 8 (Note)—for ¢ Sowles” read “ Vowles,”

(Note)—for * Henlen” read “ Hendon.”
Page 15 line 8—lor “ presents” read “ represents.”

» 25 , 2—for “deprecated” read “depreciated.”

w29 4 19—for ¢ Pussession” read “ Possessio.”

» 30 , 13—for “where” read “were here.”

w 31, 2l—for “vindicated” read *indicated.”

. 82, 95—for “language” read “ languages.”

o2 . 2e=fir C1 7 peaid ®of”
w23 th—tor “prisouer” reald “prisoners.”
bt B vas”read fus
: W 2 . 17—fr trhen” read than.'”
' o St Ya et larncd” vead “Gaunt.”
Mo deepts vreoet Lo runber o typographical errors.  There are several yet remaine

fog bat our ‘eizu:t Das been only to cuirect those which created a doubt as to the meane
ing. .




