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M K M O R A N D A

.

1892. May i6. Thb Hon. Loveli. Burchett Clarence, Senior Puisne Justice, having

quitted the Island on May 12, 1892, on leave, Archibald Campbell Lawrie,

Esquire, District Judge o't Kandy, was sworn in as acting Puisne Justice.

July 5. The Hon. Henry Dias, Junior Puisae Justice, retired.

July 7. George Henry WiTheks, Esquire, Advocate, was sworn in as acting Puisne

Justice.

July II. The Hon. Sir Samuel Grenier, Kt., Attorney-General, having returned to the

Island, and Charles Peter Layard, Esquire, Solicitor-General, having left

Ceylon on leave, J. H. Templer, Esquire, Crown Counsel, was sworn in as

acting Solicitor-General.

September 25. The Hon. A. C. Eawrie was confirmed in the office of Puisne Justice. ^,

October 31. The Hon. Sir Samuel Grenier, Kt., Attorney-General, died.
:

November r. Charles Peter Layard, Esquire, Solicitor-General, was appointed tempora-
rily and provisionally to the office of Attorney-General, and took the oaths of

office on November 8.

November 10. J. H. TemplER, Esquire, Crown Counsel, was sworn in as acting Solicitor-

General.

December 14. The Hon G. H. Withers was confirmed in the office of Puisne Justice as
from January, i, 1893, on which date the Hon. L. B. Clarkncr retired from
the Bench.

December 15. Ponnambala i Ramanathan, Esquire, C.M.G., Advocate, having been
appointed So icitor-General, took the oaths of office.

1893. April 14. The Hon. Sir Bruce Eockhart Burnside, Kt., Chief Justice, left the Island
on leave.

April 24. The Hon. A. C. Eawrie, Senior Puisne Justice, was sworn in as acting
Chief Justice Dodwell Francis Browne, Esquire, District Judge of
Colombo, wai. sworn in as Commissioner of Assize to preside at the first

Criminal Sessons of the Southern Circuit.

July 15. D. F. Browne, Esquii-e, District Judge of Colombo, was .sworn in as acting
Puisne Justict:.

July 31. The Hon. Sik B. I„ Burn'^ide, Kt., Chief Justice, retired.



D I G K S T.
VOLUME II.

Abatement of action.

See Civil, Procedure, 26.

Added parties.

See Civil, Procbdure, 22.

Adding parties.

See Civil, Procedure, 16.

Civil, Procedure, 40.

Admiftistration.

I.

—

Administi ator—Right to retain funds—
Conttol of Court—Order to pay money
into Court—Joint administration—Proce-

dure.

An administrator has the right, until the es-

tate is closed, to retain in his hands the funds of
the estate for the purposes of administration.
Although an administrator is generally sub-

jected to the control of the court, an order upon
him to pay money in his handsinto court is not
justified, unless such order is shown to be neces-
sary for the protection of creditors or heirs in
consequence of the misconduct or default of the
administrator.

D. C. Colombo (Testamentary), No. 5,001.

In the matter of the estate and effects

of Lansegey Andri.s Perera Dharma-
GUNEWARDENE Mohandiram deceased .

.

2. —Adnijf^stf ation—Stibslituted plaintiffs—Ac-

tion to set aside claim—Civil Ptocedure

Code, section 247.

A judgment-creditor having died, persons
claiming to be his heirs were substituted plain-

tiffs in his room and, having issued writ, seiz-

ed certain property, which was claimed by a
third party. The court having upheld the claim
the substituted plaintiffs brought the present

action under section 247 of the Procedure Code
against claimant, who in his answer took excep-
tion to plaintiffs maintaining the action without
taking out administration to the deceased credi-

tor's estate.

Held (reversing the judgment of the
District Court) that the plaintiffs having been
substituted plaintiffs in the original action, and
having seized the property as judgment-credi-
tors, were entitled to maintain this action to

have such property declared executable under
their judgment.

D. C. Galle, No. 476, WEERAKOON v.

NlKULAS

3.

—

Administration—Bfcirriage in community—
Administrator of decetsed husband's estate

—Powets ovei entire matrimonial estate

— Widow-administratiix.

A widow who had taken out letters of adminis-

Page. Page.
tration to her deceased husband's estate—the
marriage having been in the community of
property

—

Held entitled in her capacity of administratrix
to maintain an action in respect of the entirety
of a leasehold interest which had belonged to
the common estate, notwithstanding her own
right to one-half of such interest as surviving
spouse.

Per Burnside, C. J.—Upon the death of one
of the spouses the entire common estate vests,

in the first instance, in the administrator of the
deceased, for disposal among the persons legally
eniitled to individual shares of it.

Per Lawrie, J.—An executor or administrator
can administer and realise only such estate as
the deceased had testing powers over. The ad-
ministrator of a deceased spouse cannot, there-
fore, deal with the entire common estate, but
only with the half to which the heirs or legatees
of the deceased have right.

D. C. Colombo, No. C. 713. Perera v.

Suva .

.

.

.

.

.

. . 150

4.

—

Administration—Right of heirs of deceased

moi tgagee to sue—Necessity for administi a-

lion to whole estate—Practice.

A mortgagee who was married in the commu-
nity of propert}- died leaving a widow and chil-

dren surviving, who sued on the mortgage as

his legal representatives, averring that the
deceased's moiety of the common estate was
worth Rs. 700 only, and that the plaintiffs were
therefore entitled to sue without taking out let-

ters of administration.

Held that, in determining whether the adminis-
tration was necessary, regard should be had to

the entire estate (and not to the deceased's
moiety only), and as this exceeded Rs. i,ooo in

value, administration could not be dispensed
with.

D. C. Negombo, No. 743. Nonohamy v. Perera 153

See Civil Procedure, 27.

Civii. Procedttre, 47

Donatio inter vivos.

Adoption.

See Kandyan Law.

Affray.

See Criminai, Procedure, 9.

" Alter."

See Municipai, Councils Ordinance.

Amendment of plaint.

See Prescription, 3.
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Appeal.

Set Civil, Procedure, 4.

Civil Prucedure, 7,

Civil, Procedure, 18.

Civil Procedure, 23.

Civil Procedure, 24.

Civil Procedure, 29.

Civil Procedure, 32.

Civil Procedure, 40.

Civil Procedure, 48.

Civil Procedure, 49-

Criminal Procedure, i.

Maintenance, i.

Arbitration.

See Civil Procedure, iS.

Assault.

See Road Ordinance.

Assessment for rates.

See Ejectment, 3.

Assets, realisation of

See Civil Procedurk, 46-

Assignment,
5^1? Mortgage.

Assignment of judgment.
See Civil Procedure, 45.

Civil Procedure, 53.

Attorney, power of

See Civil Procedure, 6.

Attorney-General, appeal by
See Criminal Procedure, 7.

Award.
See Civil PorCEdurE, iS.

Practice, 6.

Banker and Customer.

Banket- and customer—Necessity for demand by

cheque—Note indorsed by customer and held

by banker—Right of banker to debit note to

customer's account—Notice of dishonour—

Pleading—Replication, necessity fot—Civil
Procedure Code, sections 79, 146.

lu the ordinary relation of banker and custom-

er, it is not necessary that the customer's

demand fo* the balance due to him should

be by cheque. Any demand, if not complied
with, will entitle the customer to recover such

balance by action.

A banker, holding as indorsee a promissory

note payable at his bank, upon which the custom-

er is liable as an indorser, is entitled upon
dishonour of the note to debit the customer's

account with the amount thereof, provided due
notice of dishonour has beeu given to the custom-

er-

Page.

Per Clarence, J.—Although, under the Civil

Procedure Code, pleadings are uot to go beyond
answer except by special leave, yet if a defend-
ant's answer contains averments requiring to

be met, it is none the less incumbent on the

plaintiff to meet them, either by obtaining leave

to reply or by asking the court, under section I/.16

of the Code, to frame an issue upon defendant's

answer.

Judgment of the Di.itrict Court affirmed Ijy

Clarence and DiaS, JJ.; BurnSide, C. J., dis-

senting.

D. C. Colombo, Xo. C. 581. WeerawaGO

V. The Bank of JIadras .. .. n

Barking of dogs.

See Nuisance.

Betting,

See G.AMiNG, 2.

Bhuddbist Temple.

See Lease, i.

Business, place of

See Civil Procedure, 12.

Bye-law.

See Fishing, 1.

Cause of action.

I.

—

Cause ofaction—Declaration of title to land—

Ouslei—Pleading—Evidence.

Where an action for declaration of title to

laud is based upon an ouster, aud both the title

and the ouster are put in issue

—

Held that the action must fail unless the
ouster is proved, and that it is not competent
for the court, upon a fictitious cause of action, to

decide the mere question of title.

D. C. Colombo, Xo. C, 1,250. Lenob.vmy v.

Samuel .

.

.

.

.

.

. . loi

2.

—

Cause of action—Money paid—Implied pio-

misc—Sale of paddy Jield by Government—
Payment ofgrain tax by mortgagee—Liability

of owner.

The owner of a paddy field gifted it in 1885
to defendant subject to an already existing
mortgage. The field having been seized and
sold by Government for the grain tax due for
the year 1887, the plaintiff, an assignee of a
decree obtained upon the mortgage paid to
Government the amount for which the land was
sold and had the sale cancelled, and brought the
present action to recover the amount from
defendant.

Held that the circumstances disclosed a good
cause of action, as the law implied a promise on
defendant's part to reimburse plaintiff the
amount of the tax.

C. R. Batticaloa, No. 977. VKL.U'imER v

NallaXamby I2Q
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See Civit Prockdurk, 9.

Fishing, 2.

Prescription, 3.

Road Ordinance.

Civil Procedure.

I .

—

Slainps— Guardianship proceedings—Civil

Ptocedurc Code, Chap. XL.

—

Ordinance A'o.

3 of 1890

—

Construction.

GuardiaiLship proceedings under Chapter XI,.

of the Civil Procedure Code are not liable to
stamp duty ; and this exemption extends to ap-
plications under that chapter in the way of
summary procedure, notwithstanding the pro-
visions of section 373 of the Civil Procedure
Code.

D. C. Kurunegala JGuardian,ship) No. 12.

In the matter of the guardianship of
Richard and James Henry, minors .

.

2.

—

Promissory note—Action by indorsee against

makers— Tt averse of averment of present-

ment—Admissilyility of evidence to ptove

excuse for non-presentment— Civil Procedure

Code—Pleading—Agreement between debtor

and creditors to pay to a trustee—Payment
to the trustee—Defence.

According to the rules of pleading laid down
in the Civil Procedure Code, an excuse for non-
presentment must be specially pleaded by a

statement of facts relied on in that behalf.

When the presentment of a promissory note is

averred in the plaint and traversed in the
answer, such averment is not proved by evidence
showing circumstances of excuse or waiver of
presentment, nor is such evidence admissible in

the absence of necessary averments in the plaint.

Where to an action by the endorsee against
the makers of a promissory note it was pleaded
that the defendants and the plaintiff and other
holders of promissory notes of defendants had
agreed that the defendants should pay all monies
then due by them on promissory notes, of which
the note sued upon was one, in certain instal-

ments to certain one of the creditors as trustee

for the rest and for defendants, the trustee

undertaking in the meantime to retire such notes
when due, aud that the defendants had in pur-

suance of the agreement paid all the instalments
to the trustee

—

Held that the agreement and payment to the
trustee thereunder was a good defence to the
plaintiff's action on the note.

D. C. Colombo, No. 2,173. Sadayappa
Chbtty v. Lawrence

3.

—

Civil Procedure—Execution against the

person—Decree for plaintiff for land and
costs—Costs exceeding Rs. 200—Civil Pro-

ceduie Code, sections 209, 298, 299.

A writ of execution against the person of a

judgment-debtor can only issue after a writ

against his property has issued and been returu-

ecl with one of the returns specified in section

298 of the Civil Procedure Code.

A plaintiff is entitled to take the defend-

ant's person in execution only when he recovers

a sum of monej' and such sum exceeds Rs. 200 ;

but not for costs of suit when he recovers some
other specific relief (such as a declaration of

Page.

title to land or ejectment) and costs, although
such costs exceed Rs. 200.

A decree in defendant's favour for costs alone
is a decree for a " sum awarded" within the
meaning of section 299, and entitles the defend-
ant, where such costs exceed Rs. 200, to writ
against plaintiff's person.

D. C. Kandy, No. 2,510. SovSA v. SovSA.. 15

d,.— Civil Procedure—Security in appeal—
" Tendering" of security— Time ivithin

ivhich security must be perfected—Notice of
appeal^Civil Procedure Code, section 756.

Under section 756 of the Civil Procedure Code
it is not sufficient for a party wishing to appeal
from the judgment or order of a District Judge
to tender security in appeal within 20 days from
the judgment or order appealed against, but he
must perfect the security bj- entering into the
security bond within the time limited.

D. C. Batticaloa, No. 327. Kandappen v.

ELLIOTT .. .. .. 17

5.

—

Curator—Property of minors—Person en-

titled to take charge under « will or deed

—Executor of will of parent- Guardian
appointed by will— Civil Procedure Code,

sections 582, 583, 585.

A testator died leaving a will whereby he dis-

posed of his estate in favour of his minor children,
and naming an executor whom he also appoint-
ed guardian of the children.

//^/rf reversing the order of the District Court,
that the executor was not a person entitled to
have charge of the property of the minors
by virtue of the will within the meaning of
section 585 of the Civil Procedure Code, and
the court was iherefore not bound to grant him
a certificate of curatorship.

The testator by appointing the executor en-
trusted to him the task and charge of distribut-

ing his assets generally, iDut not any special
trust to take charge of the minors' shares or hold
them in trust for the minors.

D. C. Galle, No. 2,948. In the matter of

the minor children of Siman PERERA
Abeywardana. AbEywardanav. AbEY-

adeERA .. .. .. • J9

6.

—

Sequestration—Action by corpor'ation—Princi-

pal officer—Shr off ofBank—Power of Attor-

ney, sufficiency of—Pr actice—Civil Procedure

Code, sections 653, 654, 655.

In an application for obtaining sequestration

of a defendant's property under section 653 of

the Civil Procedure Code, the affidavit required

by that section to establish -that the defendant
is fraudulently alienating his property need not
necessarily be that of the plaintiff himself but

may be that of any person having knowledge of

the facts.

The shroff of a bank is a "principal officer"

of such corporation within the meaning of sec-

tion 655 of the Code, aud is competent to make
affidavit in substitution for the affidavit of the

plaintiff required by sections 650 and 653.

A bank corporation sued by attorney, who
was authorized by his power "to sue for, recover

and receive" every debt due to the corporation ;

"to sue, arrest, attach, destrain, sieze, sequester,

imprison, and condemn, and out of prison.
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again release, acquit, and discharge all persons"
"to sign, draw, make, or endorse any other security
or securities in which the said bank is now or may
hereafter be interested or concerned or to which
the signature of the said Bank may be necessary
or required" ; and further " to sign, deliver, and
execute all deeds, conveyances, and assurances to
which the said bank may become a party, and
generally to act, do, manage and transact all and
every such matters, and things in and about the
premises in as full and ample a manner as the
s^d bank could do."

—

Held that under the authority contained in the
above power the attorney could bind the bank by
deed in all matters appertaining to a suit which
he was authorized to bring, and in any proceeding
for sequestration in such suit he was competent
to execute the bond required to be entered into by
the plaintiff under section 654 of the Code.

D. C. Colombo, No. C 469. The Bank of
Madras v. Ponnesamy Modehy . . 22

7.

—

Appeal—Secuiity—Dispensing with security

by consent—Application to appeal out of
time—Practice—Civil Procedure Code, sec-

tion 756.

The provision* of the Civil Procedure Code as
to security in appeal are intended for the benefit
of respondent parties, who may waive such bene-
fit at their option.

Accordingly, where a respondent consented to
dispense with security in appeal

—

Held, that the appeal lay without security, not-
withstanding the provisions of section 756 of the
Civil Procedure Code.

C. R. Galle, No. 940. JayaSekera v.
JANSZ

8.

—

Practice—Service of summons—Service on
proctoi—Service out of the jurisdiction-
Substituted service—Appearance—Civil Pro-
cedure Code, sections 29, 69, 72, 85.

The defendant in an action by way of summai-y
procedure on liquid claims was represented iipoii
appearance to the summons by a proctor, whose
proxy authorized him generally to defend the
action. By virtue of this proxy the proctor took
exception to the procedure, and after an appeal to
the Supreme Court the plaintiffs were directed to
proceed by way of regular procedure. The
proctor also applied to dissolve a .sequestration of
defendant's propert}-, and unsuccessfully appealed
against the refusal of his application. The plain-
tiffs then issued summons by wav of regular
procedure, and service was effected on the
proctor.

Held, affirming the judgment of the District
Court, that the service on the proctor was a good
service under section 29 of the Civil Procedure
Code.

D. C. (klombo. No. C. 469. The Bank ofMadras v. Ponnesamy Modei<ly
. , 26

^.—Jurisdiction—Ptomissory note made at one
place and indorsed at^ another—Action by
indorsee against make}-—Cause of action-
Civil Procedure Code, sections 5, 9.

A promissory note made at a certain place themaker being described as of the same place is, in

25

Page- -

D. C. Chilaw, No. 152.
hamy v. Tikerala

Mudalv Appu-

30

the absence of express provisions to the contrary,
a note paj-able at that place.

In an action brought in the District Court of
Negombo by the endorsee against the maker, who
was resident in Chilaw, of a promissory note
made at Chilaw, but indorsed at Negc'mbo—
Held that under section 9 of thfe Civil Pro-

cedure Code the District Court of Negombo had
no jurisdiction.

D. C. Negombo, No 213. Narayen Chetty
V. Fernando

10

—

Civil Procedure—Insufficiently stamped
pLiiht—Objection by defendant— Taking
plaint off the file—Answer on the merits—
Practice.

Where a plaint is insufficiently stamped the
proper course for the defendant is at once to take
steps to have it taken off the file and not to wait
till the trial and then take exception to the
sufficienc}' of the pleading.

C. R. Colombo, No. 2,333. Fernando v.

Fernando. 35

II

—

Civil Procedure— Want of particulars in

plaint—Answer on the merits—pleading—
—Motion to take the plaint off the file—Irregularity.

An objection to a pleading for want of parti-
culars is not a matter to be set up by plea. A
party requiring more particulars should, before
pleading to the merits, take the objection by
way of motion to take the pleading off the file.
Accordingly, where in an action for land the

plaint did not disclose the plaintiffs' title to the
shares of the land claimed or who the other
shareholders were, and where the defendants
filed an answer denying the plaintiffs' title and
also taking legal objection to the non-disclosure
and non-joinder of the other shareholders, and
on the day of trial moved to take the plaint off
the file.

Held that the defendants' procedure was irre-
gular.

35
i2—Junsdiction—Residence oj defendant—Civil

Procedure Code, section 9.

The place where a party defendant carries on
business is not a place where he resides, within
the meaning of section 9 of the Civil Procedure
Code, so as to give jurisdiction to the court
within whose local limits such place is situated.

D. C. Kandy, No. 4,171. Kanappa Chetty
v. Saibo & Co. ,y

'ii,—Civil Procedure—Non-foinder—Debt due to
several joint creditors— Service tenure-
Commuted payment—Action by some of
several shareholders of a panguwa—Civil
Procedure Code, section 17.

In the case of a debt due to several ioint-
creditors jointly the debtor cannot be sued
piecemeal, but all the creditors must join in one
action, notwithstanding the provisions of section
17 of the Civil Procednie Code.
The povision of section 17 of the Code, to the

effect that no action shall be defeated bv reason
of the non-joinder of parties, means that when
the non-joinder is apparent, in the face of which
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the court camiot proceed, the court instead of
dismissinif the action should allow plaintiiT to
add parties, if application is made in that behalf
When two out of three co-owners of a panguwa

sued the tenants for their share of the commuted
payment due in respect thereof—

Held, that there was here a non-joinder of plain-
tiffs, and, in the absence of an application to add
the remaining co-owner, the action was righth'
dismissed.

C. R. Kegalla, No. 49. UiiKU Banda v.

IfAPAYA .

.

,

.

, . 38

H.—Claim in execuiiou—Claim upheld—Right

of execution-deblor to bring action to set aside

claim—Civil Ptocednre Code, sections 241,

247.

A debtor, whose property when seized in exe-
cution has been successfully claimed by a third
party, is entitled to maintain an action against
the claimant under section 247 of the Civil Pro-
cedure Code.

C. R. Panadura, No. 559. Silva v ,Sii,\a. 50

15.

—

Civil Pi ocedure—Mortgage bond, action on-
Summary Procedure on liquid claims—Civil
Proceduie Code, Chapter lilll.

The suminai y procedure on liquid claims under
Chapter LIII. of the Civil Pocedure Code is not
applicable to actions on mortgage bonds.

D. C. Anuradhapura, No. 54. I)i.s.sanaike
V. UK Zii,VA .

,

,

.

• 55

16. Civil Procedure—Intervention—Addingpar-
ties—Action for title to land—Claim adverse
to both parties—Civil Procedure Code, sections

18, 19.

The plaintiff sued defendant in ejectment claim-
ing title to a half share of the lands in litigation.
The defendant being in default of answering, the
case was set down for ex-pajie hearing on a certain
day. In the meantime certain third persons, who
denied plaintiff's right and alleged title in them-
.selves to the whole of the lands, were upon their
application added as parties to the action.

Held, that inasmuch as any judgment either
for plaintiff or for defendant would not affect the
added parties, they were not interested in any
(juestion involved in the action within the mean-
ing of section iS of the Civil Procedure Code,
and ought not to have been added as parties to
the action.

Perlnii.^, J.—The application to be added as
parties was in the nature of an intervention under
the old procedure which was abolished by section
19 of the Civil Procedure Code.

D. C. Ratnapura, No, [46. Appuhamy v
LOKDHAMV .

.

.

.

. . 57

17.

—

Sequestration—District Court—Jurisdiction
— Common law—Injunction—Rules and Or-

ders, 1833

—

Ordinance No. 8 of 1846—Ordi-

nance No. 15 of i8$6, sections 4 and 5

—

Ordi-

nance No. II 0/1868, section 24

—

Courts Ordi-

nance, No, t of 18S9, section 22—Civil Pio-

cedure Code chapters XLVII. XLVIII. L.

The power of district courts to issue writs of

sequestration is now limited to cases of fraudulent

alienation of propertr, as provided by the Civil

Page.

Procedure Code, and they have therefore no juri»-

diction generally to i.ssue sequestration for the
protection, pendente lite, of property the subject of
litigation.

So held by Buknside, C. J., and Lawrik, J., dis-

seutiente Dia.s, J.

D. C. Galle, No.
Hendrick

1,020. Seyadoris V

D. C. Galle, No. 49,861.
V Marikar

Abeyewardena

20,

—

Civil Pi ocedwe—Minor action by—Applica-

tion to have next friend appointed—Plaint—
Civil Procedure Code, Chapter XXXV.

An application for the appointment of a next
friend under Chapter XXXV. ofthe Civil Procedure
Code must be accompanied b}- the plaint in the
action intended to be brought, in order that the
court may exercise its judgment as to whether
it is to the interest of the minors that the action
should be brought.

D. C. Kalulara, No. 68. In the matter of an
application for the appointment of a next
friend. Fernando v Fernando

21.

—

CivilProcedure—Costs^Execuiion—Costs due

in interlocutory proceedings— Writ against

person—Decree—CivilProcedure Code, sections

298, 299, 353.

An interlocutory order for costs is an order for

the payment of money within the meaning of
section 353 of the Civil Procedure Code and is

enforceable in like manner as a decree for

money, and if the costs exceed R. 200 in amount,
writ against the person may be sued out for

63

18.

—

Arbitration—Reference in pending suit—
Award—Appeal— Civil Proceduie Code, sec-

tions 6S7, 690, 692,

No appeal lies from an order entering up judg-
ment in terms of an award made upon a voluntary
reference in a pending suit, even \vheu the partj'
aggrieved Avishcs not to attack the award on
its merits but to que.<ition its validity on legal
grounds.

D. C. Kaudy, No. 4,383. CasSEEM v PackeER 67

19.

—

Civil Procedure—Death of sole plaintiff-

Substitution oflegal representative—Applica-

tion by way ofsummaiy procedure—Motion—
Qivil Procedure Code, sections 91 and 395.

In applications under Chapter XXV. of the Civil
Procedure Code the provision of section 105 re-
quiring such application? to be by petition is
restricted in its operation to cases where the court
has a judicial discretion to exercise in the matter
of the application, but when, as under section 395,
the court has no discretion, the application should
not be by petition by way of summary procedure
but by motion as directed by section 91 of the
Code.
Under the Civil Procedure Code the practice of

reviving judgments does not obtain and such
revival is not required.
A dual motion to substitute a person in the

room of a deceased plaintiff and to revive judg-
ment and issue execution is bad for irregularity,
because the applicant must be on the record be-
fore he can ask for revival of judgment or for
execution.

76
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their recovery even before the termination of the
case.

D. C. Colombo, No. C 87. PuLtBNAYAGAM
V PUI,I,ENAYAGAM . . . . . , 82

22

—

Civil Procedure—Inte) vention—Added par-

ties—Parties improperly added—Admissi-

bility of defendant's documents—Documents

not specified in list—Claim in reconvention

—Civil Procedure Code, sections 50, 51, 52, 54,

58, III, U2, 113.

Since the Code came into operation, interven-
tion in a pending action can only be permitted in
])ursnauce of and in conformity' with the provi-
sions of section 18.

Where, therefore, certain parties were added
as defendants to a pending action, upon their
own application, they not being parties who
ought to have been joined or whose presence
was necessary to enable the court effectually to
settle all the questions involved in the action,
and a trial was had upon issues settled, b}'

consent, as between them and the plaintiff and
as between the plaintiff and the original defend-
ants, resulting in a judgment fur plaintiff against
both the original and added defendants—

The Supreme Court, upon appeal hy the parties
so added, quashed all the proceedings at the trial

as between them and the plaintiff, affirming the
decree against the original defendants who had
not appealed.

A defendant who claims a judgment in recon-
vention is bound by the provisions of sections 50
and 51 of the Code requiring a plaintiff to specify
in a list annexed to his plaint and to produce in
court the documents on which he relies, and a
document not so specified or produced is not ad-
missible in evidence without the express leave of
the court under section 54.

D. C. Kurunegala, No. 20. I'unchirai^a v
PUNCHIRAI<A . . . . . . 84

^i—Civil Procedure- Proctor— Petition of ap-

peal—Signature by one proctot for ancdher
—Advocate's signature— Civil Procedure

Code, section 755.

A petition of appeal of a defendant, commenc-
ing—"The petition of appeal of the defendant by
his proctor" who was named—was signed " for"
that proctor by another and was also countersign-
ed by an advocate.

Held that the signature of one proctor for the
other was bad, but that the petition of appeal
having also been signed by an advocate fulfilled
the requirements of section 755 of the Civil Pro-
cedure Code.

D. C. Colombo, No. C 2,273. Assauw v
BlLUMORIA

z\—Appeal—Order under Small Tenements
Ordinance, 1W2—Appealable time—Mode
of reckoning—Practice—Notice to quit—
Ordimnce No. 11 of 1882, section S— Civil

Procedure Code, section 754.

An at)peal again.it an order made under the
Small i'enements Ordinance, 1882, must be lodged
within five days of the order, and such time must
be reckoned in the manner prescribed for appeals
from courts of requests by section 754 of the Civil
Procedure Code.

In the case of an ordinary monthly tenancy
from mouth to mouth, a notice given ou

86

Page.

January 30 and requiring the tenant to quit " at

the end of February next"

—

Held a good notice.

C. R. Colombo, No. 616, "Babapui.i.E v.

Domingo 96

25

—

Claim in execution—Order conclusive to

what, 'jxtent—Claim disallowed as\Jooilate

— Vendee of claimant— Civil Ptocedure

Code, sections 242, 243, 244,'245,'and 247.

An order made under section 245 of the Civil

Procedure Code, disallowing a claim to land
seized in execution, is conclusive against the

claimant, not only as to possession, but as to title,

unless within fourteen days he institutes an
action to establish his right to the land. Such
order is equally conclusive against any subse-

quent transferee from the claimant, and is a bar

to any action by such ti-ansferee for the recovery
of the land.

So held by Burnsidk, C. J., and Withers, J.

Pet l^KVfBJM, J.—The order is conclusive only
in respect of the particular seizure made, and as

between the claimant and the purchaser under
such seizure. If such seizure be released, the

,

order will not estop the claimant from again
asserting 'a right against a"new seizure.

D. C. Badulla, ^No. 246. MenaChy v.

Gnanapracasam .

.

.

.

.

.

97

26

—

Practice—Action order to abate—Case

"struck off"—'R.es Judicata—Lis pendens

—

Minoi, conveyance of land by—Repudia-

tion—Prescription—Inter) uption by pre-

vious action—Civil Procedure Code, sec-

tions 402, 403.

An action, instituted before the date when the
Civil Procedure Code came into operation, was
after that date " struck off, no steps having
been taken for more than year and a day".

A subsequent action having been brought on
the same cause of action

—

Held that the " striking off" of the previous
action did not amount to an order abating the

action, under section 402 of the Code, and was
therefore no bar, under section 403, to the new
action.

The owner of certain laud gifted it by deed to

his minor .son B, and died in 1873, when ad-

ministration was taken out to his estate. The
administrator sold and conveyed the land to the

defendant in 1876 and put him in possession. B,

still being a minor, in 1881 conveyed the laud to

defendant in confirmation of the administrator's

conveyance, but in 1884, after attaining majority,

conveyed it to the plaintiff, without however
executing any express repudiation of his pre-

Anous conveyance. B's conduct in the adminis-
tration proceedings, during his minority, was
such as m the opinion oi the court estopped him
from questioning the administrator's title.

In an action of ejectment

—

Held that B's conveyance of 1881 was not
void, but voidable only by B by express repudia-

tion after attaining majority, and that the mere
execution of the conveyance to plaintiff did not

amount to such repudiation, and plaintiff's title

therefore failed.

D, C. Kegalle, No. 128. SlRIWARDE^'E v.

Banda .

.

.

. . .
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27.

—

Civil Procedure— Testamentaiy action—Judi-
cial settlement—Administration of estates of
persons dying previous to the Code—Civil

Procedure Code, Chapter IS^., sections 725, 726.

The provisious of Chapter ]jV. Tof the Civil

Procedure Code relative to the judicial settlement

of au executor or admiuistrator's account do not
apply to the estates of persons who died previous

to the Code coming into operation.

Seinble, per Withers, J., that under the Code
nne of several joint administrators, who is also

one of the next of kin of deceased, ma}- petition

for the judicial settlement of accounts by the

other administrators as well as himself, but,

where the joint administrators have filed their

final accounts, one of them cannot compel them
to exhibit their accounts over again without dis-

closing material prima facie probative of errors

in those accounts.

D. C. Colombo (Testamentary) Xo. 5,001.

In the matter of the estate and effects

of Lansegey Andris Perera Dharma-
CUNAWARDANK

2S.

—

Civil Procedure—Deaee for possession of
properly—Resistance to execution—Resistance
by person other than judgment-debtor—Peti-

tion of complainl. requisites of—Investigat-on

of claim—Civil Procedure Code, sections 325,

326, 327.

A petition, presented under section 325 of the
Civil Procedure Code, complaining of resistance
to a proprietary decree, although it is required by
section 327 to be registered and numbered as a
plaint in an action, need uot contain all the re-

qiusites of a plaint, such as disclosing a cause of
action against the respondents. No formal plead-
ings need be filed, but the court should, upon the
petition being presented, proceed to investigate
the respondent's claim as if an action had been
instituted against him by the decree-holder.

D. C. Mannar, Xo. 8,231.

SANDARASEKERK
DOMINGU

29.

—

Civil Procedure—Decree nisi

—

Decree abso-

lute for default—Appeal—Civil Procedure

Code, sections 86, 87.

No appeal lies from a decree nisi for default
of appearing or answering, nor from any order
making such decree ab.solute on the ground
either of defendant's failure to appear to shew
cau.se against it or of his not shewing sufficient

cause. If such decree be made absolute on the
former ground, the defendant may within a rea-

sonable time move the court to set it aside on
proof that he was prevented from appearing to

the decree nisi by reason of accident or misfor-
tune, or by not having received due information
of the proceedings, and upon refusal of his appli-

cation may appeal. But if the defendant appear
in due time and shew cause against the decree
nisi and the same be made absolute, the defend-
ant has no fiyther remed)' by appeal or other-

wise.

D. C. Badulla, No. 370. Nachchiappa
Chktty v. Muttoo Kankani

103

108

Page.

30.

—

Practice—Decree for immediate payment of
claim—Subsequent application for payment
by instalments—Civil Piocedure Code, sec-

tion 194.

Where a decree has been once entered for the
pa3'ment of a sum of money, it is not competent
for the court to varj- the decree by subsequent
order allowing the amount of the decree to be
paid by instalments.

{

C. R. Kandj-, No. 1,668. Carpen v.

i NaIvLan .. .. .. Ill

!
31.

—

Civil Piocedure—Dormant judgment—Revi-

[

vat-Judgment entered before the Code came
•

into operation—Prescription—Ordinance No.
I

22 0/1S71, section $—Civil Procedure Code,
sections 2, 337, 347.

Judgments passed before the Civil Procedure
Code came into operation are not governed, on
the question of limitation, by section 337 of the
Code, but by the previously existing law.

D. C. Kalutara, No. 36,247. Wijesekera
V. J..iYASURI.\ .. .. .. 112

2,2.—Civil Procedure—Appeal—Deposit of costs of
sei ving notice of appeal—Limit of time for
making such deposit—Civil Procedure Code,
section 756.

The deposit of a sum of money, under section
7 =i6 of the Civil Procedure Code, to cover the ex-
peusc.i of serving notice of the appeal on the res-
pondent, must be made within 20 days, and, in
the case of a court of requests, within 14 days
from the date of the decree or order appealed
against, and such deposit is a condition prece-
dent to the right of prosecuting and appeal.

D. C. Colombo, No. C 2,328. Henderson
V. Daniei,. .. .. ..123

ii-—Civil Procedure—Appeal to Privy Council-
Applicationfor ceitificate—Security for costs

ofhearing in revieiv—When and how given-
Civil Procedure Code, section 783.

The nature, amount, and sufficiency of the
security for costs to be given by an appellant,
upon his application for a certificate under sec-
tion 781 of the Civil Procedure Code preparatory
to appeal to the Privy Council, must be determin-
ed by the Supreme Court upon the appellant's
petition after due notice to the respondent, and
the mere deposit of a sum of money with the
registrar by way of such security is insufficient,
unless it be received with the consent of the res-
pondent.

D. C. Galle, No. 55,354. Ismaii, LEbbe v
MOHAMADO CaSSIM.

U. C. Colombo, No. C 1,251. Jackson v
The Colombo Commerciai, Co. ,. 124

33.

—

Civil Pi ocedure—RepUcation, necessity for—
Pleading—Settlement of issues—Civil Pro-
cedure Code, sections 79, 813.

Under the Civil Procedure Code there is uo
uecessit}' for a replication to any new matter in

the answer, but such new matter will be taken as

denied, or if the plaintiff desires to question its

sufficiency as an answer to the declaration, he
may at the trial have an issue settled by the court
on the point.

D. C. Kaud}^ No. 5,619. LoKUHAMY V
SlRIMAI,A .. .. ..125
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2^^,—Civil Procedure—Appeal to Privy Council

—Final or definitive judgment—Amount
involved—Civil right—Deaee for damages

not yet assessed—Ordinance No. l of 18S9,

section 42

—

Civil Procedure Code, sections

780, 781

—

Inventions Ordinance. No. 6 of

1859, section 34.

By section 52 of the Charter of Justice, 1833,

re-enacted in section 42 of the Courts Ordinance,

1889, an appeal to Her Majesty in Her Privy

Council is given in any civil suit against any final

judgment, decree, or sentence of the Supreme
Court, or against any rule or order having the

effect of a final or definite sentence, subject to the

following rules : first, that such judgment, decree,

sentence, rule, or order shall first be brought by
way of review before the Supreme Court collec-

tively ; secondly, that any such judgment, decree,

sentence, or order in review shall be given or pro-

nounced for or in respect of a sum or matter at

issue above the amount or value of Rs. 5,000, or
shall involve directh- or indirectly the title to

propert}' or to some ci\il right exceeding that
value ; and thirdly, that the person aggrieved by
such judgment, decree, order, or sentence in re-

view shall within 14 days apply to the Supreme
Court by petition for leave to appeal.

Chapter LXIII., secti n 779, of the Civil Proce-
dure Code enacts that subject to the provisions
of the Courts Ordinance, 1S89, a party may appeal
against an}' final judgment, decree, or sentence
of the Supreme Court, or against any rule or order
having the effect of a final or definitive judgment,
decree, or sentence ; and (section 780) that who-
ever desires to appeal under this Chapter must
apply within two calendar months by petition
to the Supreme Court to have the judgment,
decree, sentence, rule, or order against which he
is desirous so to appeal brought before the Su-
preme Court collectively b}' way of review, such
petition (section 781) stating the grounds of ap-
peal and praying for a certificate either that, as
regards amount, or value, and nature, the case
fulfils the requirements of section 42 of the Courts
Ordinance, 1889, or that it is otherwise a fit one
for appeal to Her Majesty in Council. The per-
son aggrieved by the judgment, decree, order,
or sentence in review shall (section 7S3), if he
desires to appeal, apply by petition within fovu--

teen days for leave to appeal.

Held by Bhrnside, C. J., and L.'vwrie, J. (dubi-
tante Lawrie, J.) that the limitations as to finality
and value imposed hy the above provisions ap-
plied as well to the original judgment of the Su-
preme Court as to that pronounced in review.

In an action for the infringement of a patent, u
judgment of the Supreme Court, holding that
plaintiff's patent had been infringed and granting
an injunction, but directing an enquiry as to
damages, which had not yet been assessed

—

Held not to satisfy the -requirements of the
above enactments either as to finality or value,
and to be therefore not appealable.

/'f;' BURNSIDE, C. J.—The words in section 78],
" or that it is otherwise a fit one for appeal to Her
Majesty", have probably crept into the Code
through inadvertency, and not through ain- deli-
berate intention to confer on the vSnprenie' Court
an unlimited discretion to allow such appeals.

D. C. Colombo, No. C 1,251. Jack.son v.

'fHE C0I,0MB0 COJfJJVRCIAI, Co, .. I27

Page.

36.

—

Civil Procedure—Death of sole plaintiff—
Substitution of minor helts—Application for
appointment of next friend, requisites of—
Irregularity.

In the case of the death of a plaintiff in an ac-

tion, the application for the substitution of the
next of kin as plaintiffs in the room of the deceas-
ed plaintiff and for the appointment of a next
friend of the next of kin, being minors, may pro-
perly be made in one petition.

C- R. Galle, No. 1,183. I^ON Louis v.

Bastian. .

.

.

.

.

.

. . 137

37.

—

Civil Procedure—Co creditors—Bond in

Javor of seveial persons—Action by one to

recoveries share of the debt—Plaint— Civil

Procedure Code, section 17.

It is open to one of several joint mortgagees
to sue on the bond for his share of the amount
due, by making his co-mortgagees defendants to
the action, if they refuse to join him as plaintiffs.

D. C. Galle No. 253, 1 C. L. R. 85, followed.

D. C. Kegalle, No. 108.

VanderpdT.
Ranmenik.a v.

38.

—

Civil Proceduie—Claim in execution—
Order disallowing claim—Claimant not lead-

ing evidence—Action brought to set aside

order on claim—Practice— Costs— Civil Pio-

cedure Code, section 247.

.K claimant, although he has not appeared or
led any evidence at the investigation in .support
of hi.s claim, can, in the e-\eut of the claim being
di.sallowed, bring an action under section 247 of
the Code to establish the right which he claims
to the property. But in such case the plaintiff,
although .successful, mu.st pay the defendants'
costs.

1,172. Sii.va v. Wije-D. C. Galle, Xo.
.SINII.i.

Z9-— Civil Procedure—Resistance to execution of
propi ietary decree— U i it ofpossession -Party
put in possession under !unt subsequently dis-

possessed—Civil Procedure Code, sections 325
and 2i26^'urisdiction.

Section 325 of the Civil Procedure Code enacts
that if the officer charged with the execution of
a writ for delivery of possession of property is
resisted or obstructed bv anv person " or if after
the officer has delivered'possession" the judgment
creditor is hindered by any person in taking
complete and effectual possession" the judgment
creditor may complain of such resistance or ob-
struction by petition, and section 326 and the
following .sections provide for dealing with the
matter of such petition.
Where a judgment-creditor, who had been

duly put in possession of certain land under a
proprietary decree on June 3, 1892, and had
subsequently on September 21, 1892, been dis-
possessed again by the judgment-debtor, com-
plained to the court by petition

—

Held that the judgment-creditor was not en-
titled to jiroceed under the above sections of the
Code.

Per L.wvRiii, J., on the ground that although in
ca.se of disturbance shortly after delivery of pos-
session the court has the power to deal with a
complaint under thp above sections with the

138
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tiew of compelliDg complete and lasting obe-
dience to its decree, yet where, as in the present
case, the disturbance takes pluce several weeks
after, the only remedy is \>y n new action.

Per WlTHEKB, J., on the ground that the hin-
dirance in taking complete possession contem-
plated by section 325 is one occurring at the
ti me of and not at anytime after delivery cf
possession, and should at all events follow as in-

stantly upon delivery of possession as the cir-

cumstances of the case will permit.

D. 0. Kandy, No. 4,684. Mehika. v.

Hamy. ... ... ... 145

40.

—

OivU Procedure — Action in ejeciment—
Adding of parties— adjudication of qui s-

tions involved in the action—Irregularity—
Form of order to add parties—Practice^
Appeal Revision - Civil Procedure Code,
sections 18 and 19.

In an action in ejectment, where the defend-
ants pleaded title in themselves and others
whom they referred to in the answer, the court,
wlien the action came on for trial, considered that
the presence of the persons named in the answer
was necessary to enable the court to adjudicate
upon all the questions involved in the action, and
ordered the case to be struck ofl the trial roll for
the purpose of adding them as defendants

—

Held, that no parties other than the original
parties were necessary to enable the court effec-

tually and completely to adjudicate upon and
settle any question involved in the action, and
that the order to add the persona named in the
answer was improper.

Held, further, that, when the order is properly
made to add new parties as defendants, the form
of such Older should be one directing the plaint
and summons to be amended by the addition of

tlieir names as defendants and directing ihe
plaintiff to cause those parties to be duly served
with copie.s of the summonses and of the plaint
further amended as plaintiff might be advised
within a certain time from the date of the order,
and that it is irregular to order the case to be
taken off the trial roll for that purpose.

D. C Kalulara, N^-.* 521. Wiraratne v.

Ensouamy ... ... ... 167

41.— Oiui'Z Procedure - Action by minor—Ap-
pointment of next friend -Application by
way of summari) pr( cedure—Defendant to

the action—Respondent— Civil Pn cedure
Code, sections 375, 377', 478, 481, 492, 494,
and 5(>2.

In an application for the appointment of a
next friend ot a minor for the purpose of insti-

tuting an action on behalf of the minor, the
intended defendant need not be made respondent
to the petition notwithstanding the provision to

that effect in section 481 of the Civil Procedure
Code, which only applies to cases where a
petition for a minor to be represented by a next
friend is made in the course of cr as incidental

to an action.

When an action is brought on behalf of a
minor without the due appointment of a next
friend, the proper course for the defendant is not

to file answer, but at once to move the court to

have the plaint taken off the file.

D. 0. Ohilaw, No. 401, Mqhammado Um-
MA V. Caseb Mohis££d ,., ... 163

Page.

42.

—

Receiver— Civil procedure—Appointment of
receiver—Action for Ian between co-owners—Right to or interest in lai'd—Preservation

ofproperty— Protection ofpecuniary interest

ofowners—Civil Procedure Code, section 671.

Plaintiff and defendant became purchasers of a
crown land Mt an auction sale. After the pur-
chase the defendant dug certain plumbago pits in

the land and began to take out plumbago, and the
plaintiff instituted this action, claiming his share
of the plumbago and praying for a writ of seques-
tration. Subsequi ntly, but before the summons
was issued to dt-iendant, plaintiff applied under
Ohapter L of the C ivil Procedure Code for the
appointment of a receiver, alleging that defendant
waif continuing the mining operations and appro-
priating the plumbago to himself, and that the
defendant not being possessed of property the
plaintiff would not be able to recover the value of

his share of the plumbago. The court granted
the application. At the date of the action the

crown had not made any grant to either plaintiff

or defehdaiit, but at the date of the order of the
court appointing a receiver a grant had been
made out in favour of the plaintiff and defendant,
though not delivered.

Held, that the order appointing a receiver was
improperly made

—

By Lawrie, J., on the grounds (1) that summons
not having been issued the action had not com-
menced at the date of the order, and, therefore, the
land in question was not the subject of an action
in respect of which a receiver could be appointed
under the Oivil Procedure Code; (2) ihata receiver
could be appointed for the protection of the pro-
perty itself and not of the pecuniary interest of

the applicant, and it not being shown that the
defendant was mifmanagini; tlie property, the
reason for tlie appointment ot a receiver did not
exist; and (3) that in the case of co-owners, a re-

ceivership ought not to be allowed any more than
an injunction, except in fhe case of waste, which
was nob shown here.

By Withers, J., on the ground that the appli-

cation beiii^ uue incidental to the maiti action and
not a separiite independent matter of summary
procedure, it was incumbent on the plaintiff to

shew tniit not merely at the dale of the order but
at the date ut the institution of ihe action he had
a right to or interest in the land within the mean-
ing of section 671 of the Civil Procedure (Jode,

and as at the datf of the action tlie crown grant
had not been made, the plainiiff' had then had no
such right to or imerest in the land.

D. C. Galle, No. 1,020. Seyadokis v.

HhKDRICK

43.

—

Civil Procedwe ~ List of documents relied

on by a plaintiff— Requisites of such list—
Admissibility of documents -Civil Proce-

dure Code, section 61

—

Pleading—Action
in ejectment— Particulars of title— Plaint.

The list of documents relied on by a plaintiff

in an action and required to be annexed to the

plaint by section 51 of the Civil Procedure Code
should succintly state the names of the parties,

dates, and nature of the instruments and other

particulars sufficient to enable the defendant to

understand what is g'ling to be proved and to

make necessary inquiries relating to them ; and
there must also be shewn a clear connection of
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the documents with the plaiatiS and the subject

matter of the action. Otherwise the documents
referred to in snch list are not admissible in

evidence. So held by Lawkie and Wiihebs, JJ.

In an action for title to land and recovery

of possession

—

Held by Burnside, 0.J., and W iihers, J., that

where the plaintiff has a present fee simple abso-

lute in the premiles it is sufficient to state that

fact, in the plainD and it is not necessary to

plead all the steps in the title.

But held by Withers, J., that if a plaint

alleges thac the estate once in another has now
vested in the plaintiff, it must state the name of

that other and the date and nature of the convey-

ance. If the plaintiff has only a particular

estate as distinct from one in fee simple or if in

t lie case of an estate in fee simple it is not yet

in possession, the steps in the title must be indi>

cated and the nature of the iastruments passing

it must be stated.

n. C. Batticaloa No. 108, 9 S. C. C. 185, 1

C. L. fi. 75 referred to and commented on.

p. C. Colombo, No. C 1.143. Abubakae
Y. Perebi ... ... ... 170

Ai.—'Civil Procedure—"Summary procedure "

—Petition— Civil Procedwre Code, sec-

tions 91, 282.

The "nnraraary procedure" provided by
Chapter XXIV, of the CiviUProoedure Code can
only be adopted in oases to whicti it is expressly

made applicable by the Code.
An application by an execution-creditor for an

order confinming a sale under section 58 of the
Fiscnls Ordinance, 1867

—

Held, to have been properly made by motion,
nnder section 91 of the (Jivil Procedure Code.

D. 0. BaduUa, No. 26,776. Pitcha Bawa
v. Meeea Lebbe ... ... 174

45.

—

Civil Procedure Assignment of judgment—Substitution of assignee as plaintiff-^

Discretion of court—Non-service of sum-
mons—Practice—'Civil Procedure Gode,
section 339.

Under section 339 of the Civil Procedure Code,
the court has a discretion to grant or refuse the
application of an assignee of a decree to have his

name substituted in the record of the decree for

that of the original plaintiff, and to have the

decree executed, but such discretion should be
exercised reasonably and on sufficient material.

Non service of the original summons and
decree nisi on the defendant is not of itself a
good case tor disallowing such an application.

D. 0. Galle, No. 649. Punchi Appd v,

Babahchi ... ... ... 177

46.

—

Civil Procedmre—Realisation of assets—
Seinwre ofmoney due to judgment-debtor—
Several^ecree holders^Claim to concur-

rence—civil Procedure Code, section 352,
and sections 230, 279.

The mere seizure by the fiscal of money due
to a judgment-debtor in the bands of a third
party is not "realisation'^of the asset within the
meaning of section 352 of the Civil Procedure
Code, and it is open for other creditors who have
applied at tbat stage for execution of money

Pao£.

decrees against the same judgment-debtor to
claim in conoarrenoe.

D. G. Batnapara, No. 267. Soyza y.

WiRAKOON 178

47.

—

rCivil Procedwre—administration—Rights

of widow to administration—Next of lein—Conflict of claims—Enquiry as to assets

—Costs—Civil Procedure Code, section

523.

A widow is under section 623 of the Civil Proce-
dure Code, entitled in li-tters of administration
to her deceased husband's estate in preference to

the next of kin, notwithstanding that the court
is satisfied, on a conflict of claims to administra-
tion between her and one of the next of kin,

that she has been a party to an attempt to deprive
the estate of some of its assets.

Any enquiry as to whether any particular

asset is part of the estate and as to the conduct
ot the widow with reference thereto is premature
at the stage at which such conflicting claims to

administration are considered.
D. O. Colombo (Testamentary) No. 213.

In the matter of the estate of S L. M.
Ahamado Lebbs Mabiear deceased.

Mahamado A' LI V. Sella Nitchu ... 179

48.

—

Civil Procedure—Appeal—Motion to strihe

out a count in the plaint—Proxy—
Proctor's authority to sue

An order disallowing a motion with liberty to

renew it at a future time is not an appealable
order.

Where a proxy authorized the proctor to sue
on a promissory note, but the plaint, when Sled
also contained money count for the considera-
tion of the note

—

Held, by Withers, J., that the proxy was a
sufiioient authority to introduce the money
count in the plaint.

D. O. Colombo. No. 03,677. Muttiah y.

Pbbumal Ohetty ... ... 180

49.

—

Civil Procedure—Probate—order nisi

—

Costs—Appeal Form of objection to de-

cree by respondent—Civil Procedure Code,
Chapter xxxviii, andseetions 758 and "ili, —

A respondent to an appeal, who wishes under
section 772 of the Civil Procedure Code to take
an objection to the decree which he might have
taken by way of appeal, must furnish to the
Supreme Court before the day of hearing a state-

ment of the grounds ot objection set forth in
duly numbered paragraphs. It is not sufficient

merely to serve on the appellant notice that cer-

tain speciSo objections will be taken.

Upon the day for shewing cause against an
order nisi made under section 526 of the Civil

Procedure Code, the respondent shewed as cause
that no copy of the petition had been served to-

gether with the order wisi, as required by sec-
tion 379. The district court held that the peti-

tion should have been so served, but, without dis-

charging the order, enlarged the time for shewing
cause and directed tbe petition to be served in

the meantime, making each party bear his own
costs, as the practice of tbe court had been not
to serve the petition, and the question was now
raised for the first time.

Held thai the court had a discretion to an*
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larae the time instead of discharging the order,
and that such discretion had been properly
exercised.

Held also, that the respondent, having suo-
oessfully resisted making the order absolute, was
entitled to his costs, and there was no sufScient
renscn for drparcing from the rule that costs
follow the event.

D. 0. Colombo (Testamentary) No. 284 0.
In the mutter of the estate and effects

of Aleeua Umma deceased.
Neyna v. Netna.

D. C. Uol rabo (Testamentary) No. 285 0;
III the mutter of the last will and testa-

ment of Fernando deceased.

FunNAKDO V. Fernando ... 181

49.

—

Mortgage—Mortgagee's decree—Seizwre—
Claim—Action to set aside claim—'Validity

of mortgagee's decree as against claimant—
Rules and Orders of 18a3

—

Givil trace-
dure Code, section 247.

In an notion to recover a mortgage debt, insti-

tuted prior to llie enactment of the Oivil Pro-

cedure Code, the plaint prayed for a mortgagee's
decree declaring the mortgaged land specially

bound and e.xt'cucable for the debt. The sum-
mons 10 defendunt, and the rule nisi for df-fault

of appearance to the summons, only called upon
defendant to answer the money claim on the
bond, but did not mention the prayer for a
mortgagee's decree. J'ldgment was passed by
dufMuU of appearance, with a special mortgagee's
decrt'i' as prayed.

Held, that the mortgagee's decree was regular-

ly obtained, and so long as it remained of record
bound the land and could not be questioned by
any party claiming the land by title acquired
iubsequent to such decree.

D. C. Colombo, No 1,473 0. Rnnu v.

Loos. ... ... ... 188

51.

—

Civil Proaedwre—Claim in execution-
Mortgage decree, enforcement of—Claim,-
ant's title acquired subsequent to mortgage—Action under section 247 of the Civil

Frocedv/re Code—Hypothecary action—•

Roman Dutch Law—Practice.

In the case of a mortgage, where a person in

poS'tesSion of the property upon a title acquired
under the mnrtgiigor subspquently to the mort-
gage is not made a party to the mortgage suit,

such person can rightfully claim the property
when seized in execution under a mortgage
decree obtained by the mortgagee against the
mortgagor.
An action under section 247 of the Civil Proce-

dure Code, 80 far as regards an execution- credi-

tor, is limited to the purpose of having it declar-

ed that the property seized is liable to be sold

in execution of his decree. Consequently snch
action is not available the holder of a mort-

gage decree against a saccessful claimant,

whose title, though derived from the mortgagor,

is not subject to or affected by the mortgage
decree, but in order to realise the mortgaged
property in the hands of such claimant, the

decree-bolder must bring a distinct and separate

hypothecary actiua as contemplated by the

Boman Dutch Law.
D: C. Kalutara, No. 626, Moeabs Vede-
KALB V. AHJ>£IS ApFU ,„ ,., 191

Pagk.

52.

—

(^ivU Procedure—Action against company—Recognised agent—Power of manager to

appoint proctor—-Authority of proctor to

sign petition on behalf of company—
Appealable order—Authority of proctor to

sign petition appealed—Ordinance No. 22
0/1866

—

Civil Procedure 'Jode, sections 24,
25, 27, 470, 471, 765.

A joint stock company, as a corporation aggre-
gate, cannot appear in an action, and is conse-
quently not entitled to take advantage of the
provisions of section 24 of tha Civil Procedure
Code as to "recognised aaents", but its plaint
or answer must (under section 470) be subscribed
on behalf of the company by any member, direc-
tor, secreiHry, manager, or other principal oflBcer

thereof, who is able to depose to the facts of the
case. Where such company appears to an
action by an attorney, such attorney must be
appointed under its seal, or be appointed by an
Hgeiit empowered under the company'^s seal to
bring or defend an action.

A joint stnck company was sued as defendant
in iin action, and an interim injunction obtained
which I he company applien to dis.soIve. The
application was made through a proctor appoint-
ed by a person pro'essing to be the recognised
agentand manager of the company. The district,
court ruled i hac the recognised agent could not
appoint a proctor, whereupon tlie agent himself
signed the petition, which was then partly heard.
The company appealing against the above

rulinn

—

Held, that such ruling once and for aH termi-
nated the que.stion before the court and was
therefore appealable.

i7e2cZ also, that the company's application and
the proxy to their proctor not having been taken
off the file or revoked, such appeal was properly
Sled by such proctor.

D. 0. Oiilombo, N". 3,7620. The Singur
Manufactorins Co. v. The StwiNo.
Machines (Jo., Ltd.

53.

—

civil Procedure—Assignment ofjudgtnent—Action on assignment—Application for
substitution of assignee as plaintiff—Cause
of action— civil Procedure Code, section
339.

A judgment obtained against the present
defendants in a previous action was assigned to
the present plaintiff by the judgment creditor.
An applica'.ion by the assignee to be substituted
plaintili in the original action, which was oppos-
ed by the defendants on the ground of the deed
of assignment being a forgery, was disallowed
by the court, whereupon the Bssignee brouaht
the present action on the assignment to recover
the amount of the assigned judgment.

Held, that the action was well brought

—

By Lawrie, a. C. J., on the ground that
although the assignee of a judgment could not
in the first instance bring a separate action on
the assignment, yet be could do so, when he had
been prevented by defendant's opposition from
being substituted plaintiff in the original action
and proceeding to execution therein..

By Withers, J., on tho ground that the
assignee could sua in a separate action for the
judgment debt, subject only to his being depriv-

200
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ed of costs or having to pay crats if such action

was unnecessarily cr vexatiously brouolit.

D. 0. Kalntaia, No 571. Weekawagoe
V. Fernakdo ... ... . 207

See Bankeb. and Ccsiomek.

Claim in execution.

See Civil Phoceduke, 14.

Civil Pkoceduue, 25.

Civil Proceduke, 37
Civil Pkoohbukb, 61.

Clerk.

Cleric— Wrongful dismissal—Domestic servant

—Notice—Action for a month's wages in

lieu of notice.

A clerk as sucli is not a " domestic serv.int",

and is not entitled before disniis'<iil to a moMth's

notice or a n)onth'.s wages, uniess th« tpims of

his engagement were on the footina of the custom

as to the month's notice or monih's wages UMial-

ly governing the contracts of domestic servants

with their employers.

C. R. Gampola, No. 649. Wuesinghe v.

Ryan... 93

See Cbiminal Law, 7.

Ubiminal Law, la.

Commuted payment.

See Civil Pkoceduke, 13.

Company, action against.

See CiviL Pbocedure, 62.

Compensation.

See Cbiminal Proceduee, 4.

Compounding offence.

See Obiminal Law, 3

Concurrence.
- ee ('iviL Procedure, 46.

Continuing offence.

bee Criminal Law, 5

Co-owners, action between.

See Civil Procedu-ie, 42.

Corporation, action by.

See (!lviL Pbocedurb, 6.

Costs.

See Civil Procedure, 3.

CiyiL Procedube, 21.

'iviL Pbocedure, 32.

Civil Pbocbdurk, 33.

Civil Pri ceduke, 38.

Civil Procedure, 47.

Civil Pri cedure, 49.

PRAcftcE, 7.

Criminal Law.

1.

—

Criminal Law—Robbery— Theft—" Bis-
honest " taking— Wrongful loss—Penal
Code, sections 21, 22, 3t)6, 379, 38(i,

To constitute the offences of theft or robbery

Page.

under the Penal Code, the taking of the property
must be with the intention of causing permanent
and not merely temporary deprivation, and such
intention must exist at the time of the taking.

Where, therefore, the accused person had, in a

moment of anger, forcibly taken trora the com^
plainant and carried away a bill-hook with which

the complainant had struck at a dog belonging

to the accused

—

Held, that the accused in taking away the bill-

hook had not committfd ttie offence of robbery

within the meaning of the Penal Code, in the

absence of evidence of snch subsfqiient oonHuot

on liis part iis showed that he originally had the

intention of permanently depriving the com-
plainant of the article.

D. C. Criminal, Kurunegala, No. 2.446.

The Queen v. Kanagasabat ... 14

2.

—

Theft—Claim of Bight—Bona fides—
Colourable title—Criminal law.

When a person charged with theft sets up a
cliiira of right to the property, it is not neces-

sary for such defence to prjvu that he had even
a colourable title to the property. It is sniBcient

if he bona fide believed the property to be his.

P. 0. Gampola, No. 11,442. Saminaden
Pulle v. Oornelis Appu. ... ... 22

3.

—

Criminal law—Voluntarily causing hurt—
Compounding—Withdrawl of ease—Power
of magistrate to refuse—Oeylon Penal
( ode, section 3 1

4

—

Criininal Procedure
Code, section 355.

A party complainant has a right at any time
before trial to compound an offence undiT sec-

tion 355 of the Oiminal Procedure Code and to

withdraw the charge, hut itfter the defend.wit
has pleaded it is competent to the police magis-
trate to refuse to allow the charge to he with-

drawn, notwithstanding the fact of the offence
having been compounded.

P 0. Kaluiara, No. 13,078. Louis v.

Davit ... ... ... 57

4.— Criminal law—Misconduct in a "public
place " while intoxicated—Police station—
place to which public have access—Ceylon
Penal Code, sections 343, 488.

A police station is not a " public place" with-
in the meaning of section 488 of the Ceylon
Piinal Code.

P. <'. Gampola, No. 12,946. Pieteksz v.

WiGGIN ... ... ... Ill

5.—Criminal Law—Encroachment on street —
Continuing offence—Institution of plaint—Limitation Ordiiiance No. 7 of 1887,
sections 176, 283.

The offence, created by section 175 of the
Municipal Councils Ordinance, 1887, of erecting
an obstruction or encroachment on a street, is

a continuing offence so long as the encroach-
ment is maintained, and a prosecution is not
barred by section 283 if not instituted within
three months from the date when the encroach'
meut was first made.

M. C. Colombo, No. 5,104. Akbar v. Slema
Lebbe •

.;, ... ,,, 127
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6.

—

Criminal law—Criminal intimidation—Injn-
iy— Threat of procuring imprisonment—
Ceylon. Penal Code, sections 43, 4S3, 486 —
Cluinye— Criminalprocedure-

Section 483 of the Cej-lon Penal Code enacts :
—

"Whoever threatens . another with any injury
to his persoi], reputation, or propert}-
with intent fo cause that person to omit
to do any act which that person is legally entit-
led to do, as the means of avoidinj; the execution
of such threat, commits criminal intimidation."

Section 43 defines "injury" as "any harm
whatever illegally caused to an\- person in body,
mind, reputation, or property."

Held that a threat of procuring by means of
a false case a person's imprisonment if he .should
make a certain complaint was not a threat of an
injury contemplated by the Penal Code, inasmuch
as inipri.sonment bj' a competent court of justice
is not harm illegally caused to the person under-
going it.

P. C. Mannar, No. 424. C,\,siN v. K.\i,iv.v.

.

7.— Criminal laiu—Breach of trust—Clerk or
servant—General deficiency in accounts—
Charge— Ceylon Penal Code, sections 388, 391—Evidence:

Mere failure to pay over sums received by a

clerk or .servant for his employer does not in

itself constitute the offence of criminal breach of
trust under the Ce3-lon Penal Code ; and in a

charge of breach of trust against a clerk or ser-

vant it is not sufficient to prove a general defi-

ciency in accounts, but there must be evidence
of .some specific sum having been misappropri-
ated or converted to the defendant's vise.

P. C. Colombo, No. 22,645. Bl'Chan.vn v.

CONR.\D .

.

8.

—

Criminal la-u—Mischief—Wrongful loss—
Intent—Proof— Ceylon Penal Code, se.iion

408.

In a pro.secution for mischief it is not incum-
bent on the prosecutor to prove that the accused
intended to cause or knew that he was likely to

cause loss or damage to any known individual

provided the act complained of was u wilful act

committed in respect of property of which there

would naturally be some owner.

DiSS.iN v. SUBE-P. C. Matara, No. 17,279.

H.VMY

9.

—

Ciiininal laiv^Using ciiminal force—In-

tent—Act done in defence of propeity—Pub-
lic servant—Ceylon Penal Code, sections

88, 90, 92, 343.

The complainant, a fiscal's ofiicer charged with
the execution of a writ against a certain person,

came to the defendant's house and was proceed-

ing to seize certain moveable property as belong-

ing to the execution-debtor when the defendant
ran up and' claiming the property as his own pre-

vented the seizure by pulling the complainant
by the hand to the outer verandah.

Held that the above facts did not disclose any
intent on defendant's part to cause injury, fear,

or annoyance to the complainant, and the defend-

ant therefore did not commit the offence of using
criminal force under section 343 of the Ceylon
Penal Code.

P. C Galle, No. 8,610. Goonew.^rdeni;
V. Kadek. .

^ii

135

142

Page,

10.

—

Criminal law—mischief—Cutting and wound-
ing a trespassing animal—Ceylon Penal
Code, section \<:&—Evidence.

Cutting a bull with a katty while trespa.ssing
on a man's land, even when coupled with the fact

of ill-feeling existing between the accused person
and the owner of the animal,

—

Held not necessarily to amount to the offence
of mischief within the meaning of section 408 of
the Ceylon Penal Code.

P. C.Kandy, No. I5,ti8. R.^nghamv v. BoDi.\. 176

II.

—

Criminal lazu—Criminal trespass- Cliaigc—Intent to commit an offence—Mischicj—
Evidence—Ceylon Penal Code, sections 38.

409, 427, and 433.

Ill a pro.secution for criminal trespass under
section 427 of the Penal Code, where the offence
consists in an entry upon property with intent to
commit an offence, the offence wiiich the defend-
ant is alleged to have intended to commit must
be specified in the charge.
The plucking of such fruits as coconuts or jak

from trees does not amount to the offence of
" mischief" as defined in section 408 of the Penal
Code, inasmuch as such plucking does not cause
the destruction of the trees or fruits or any such
^chaiiije in them or in their situation as destroys
or diminishes their value or affects them in-

juriously.

P. C. Colombo (Additional),
Andree v. Coorey.,

No. 490.

149

203

12.

—

Ciiminal breach of trust—Public servant—Duty—Implied contract—Head clerk of
the District Road Committee—Oidinancc
Xo. 1061/1861

—

Ceylon Pen xl Code, sections

388, 389, 391, 392.

Tlie offence of criminal breach of trust by a
public servant and puni.shable under section 392
of the Ceylon Penal Code is not committed in
respect of monies received b}- the public servant
on account of his emplo3-er and misappropriated
by him, unless it is his duty in his capacity as

such public servant to receive such monies.
But where money is actually received b)' him

there is an implied obligation on his part to pay
it, and misappropriation thereof bj- him comes
within the definition of the offence of criminal
breach of trust under .section 388 of the Ceylon
Penal Code and is punishable under section 3S9.

D. C. Crim. Puttalam, No. 23. The QuEEn
V. CosT.v .

.

.

.

.

.

. . 205

6V6' Forest ORbiN.\NCE, 5.

Criminal Procedure.

I .—Criminal Procedure—Appeal—Non-summiry
case—Order of discharge—Appeal by the
complainant—Ciiminal Procednie Code, sec-

tions 405 and 406.

An appeal lies at the instance of a complainant
from an order discharging the defendant in a
ca.se not summarily triable, but the Supreme
Court would not in general interfere on such
appeal and would leave the question of commit-
tmg the defendant for trial to be dealt with by
the Attorney-General's Department. .

P. C. Kandy, No. 12,481

PUSUMBA..
K.^tU B,\XD.\ V.
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2 —Criminal Procedure— Sentence— Inipi tson-

ment and fine— Warrant of distress-

Further imprisonment m lieu of fine-

Jurisdiction—Criminal Procedure Code, sec-

tions 17, 378-

Where an accused person is sentenced to a fine,

if the court desires to award any term of impri-

sonment in default of payment of the fine under

spctiou 17 of the Criminal Procedure Code, such

award should be made at the time of and as part

of the original sentence.

Where the sentence was one of fine without

anv alternative term of imprisonment, and no

T>roBerty being found upon distress issued, the

court then imposed a term of imprisonment m
lieu of the fine.

Held that the second sentence of imprison-

ment was illegal.

D. C. Badulla (Criminal) No. 4,130. The

Queen v. Vidane .

.

, ^Criminal Procedure— Witness—Inability to

execute bond for appearance before court-

Remand—Criminal Procedure Code, sections

i8t, 182.

Inability of a witness to execute a bond for

appearance before a superior court under section

181 of the Criminal Procedure Code is not a

ground for remanding him to jail.

P. C. Nuwera Eliya, No. 6,394.

Queen v. Flynn
The

31

49

A—Criminal Procedure-Compensation— Crown
^ggts—Evidence— Criminal Piocedure Code,

sections 1-22, 223.

A police magisti-ate is bound to hear all the

evidence the complainant may offer in support of

the prosecution before he can make an order for

compensation and crown costs on the ground of

the complaint being frivolous and vexatious.

P. C. Avisawella, No. 11,286. Paui,u v.

Daniei, .. •• •• •51
5. Criminal Procedure—Proclamation—Attach-

ment of property—Confiscation— Criminal
Procedure Code, sections 62, 63, 6^.

Before a police magistrate can issue a procla-

mation under section 62 of the (.Mminal Proce-

dure Code there must be some sworn informa-

tion before him that the accused person has
absconded or is concealing himself

When attachment of property is made under
section 63 of the Criminal Procedure Code the
property becomes forfeited to the Crown only at

the expiration of the twelve months mentioned
in section 64, but no order of court is necessary
in that behalf

P. C Matara,No. ''3^. JvEMeSurier v.
15,601

Abesakere

6.

—

Criminal Procednre—Probation—Fij'st Offen-
ders Ordinance, i8gi

—

Offence fiMishahle
zvith not more than thiee ye.irs' impri-
sonment—Voluntarily causing gi ievoits hurt
—Power of court to release on piobation—Ceylon Penal Code, section 316

—

Crimi-
nal Piocedure Code, Schedule 11.—Ordinance
No. S of 1 89 1, section i.

The Ordinance Xo. 6 of 1891, which em-
powers a court to release on probation of good

62

Page..

conduct a person convicted of an offence, is ex-
pressly applicable only to offences " punishable
with not more than three years' imprisonment".

Held that the words "punishable with not
more than three years' imprisonment" mean
"punishable by the court before which the con-
viction was obtained".

D. C. Trincomalee (Criminal) No. 2,353.
Queen v. Krisnen. . .. .. 107

7.

—

Criminal Procedure—Appeal by Attorney-
General—Petition, how lodged—Forward-
ing by post—Practice.

The petition of appeal of the Attorney-Gen-
eral in a criminal case must be lodged in court
by the Attorney-General or b3' some person au-
thorised by him, and the requirements of the
Criminal Procedure Code are not satisfied by
the transmission of the petition by post.

D. C. Kurunegala (Criminal) No. 2,450.

The Queen v. Herat .

.

. . nS
8.

—

Ciiminal procedure—Charge not summa-
rily triable—Acquittal—Powers of police
magistrate—Ceylon Penal Code, section

317

—

Criminal Procedure Code, section
1 68.

In a case not summarily triable an order of
acquittal recorded by a police magistrate amounts
onl3' to a discharge under section 168 of the
Criminal Procedure Code and is appealable.

On a complaint against a person for commit-
ting grievous hurt under section 317 of the
Penal Code, the police magistrate investigated
the ca.se, and holding that though the defendant
did cause the hurt complained of he acted in self-
defei.ce, recorded an order of acquittal

—

Held that the police magistrate had no power
to deal with the question of self-defence and
determine the prosecution, for in a ca.se not
summarily triable tliou;.;h he might discharge
an accused person if he considered there was no
evidence to go to a jury, yet if he found there
was .such evidence he could not adjudicate upon
the worth of any suggested defence but should
proceed with the case with a view to committal
to a higher court.

P. C. HaTTon No. 12,011. MaThes v.
Samseedin .

.

.

.

. . i6i

9

—

Criminal Procedure—Charge for an offence
not summarily triable—Trial for a lesser

offence—Riot^Affray—Powers ofpolice ma-
gisti ate -Consent ofdefendant—Ceylon Penal
Code, sections 145, \yi—Criminal Proce-
duie Code, section 242.

Where after evidence an accused is charged by
a police magistrate for an offence not .summarily
triable and is not discharged from the matter of
charge, it is not competent for the police

'

magistrate, while such charge is still pending,
to formulate another charge for a lesser offence
arising out of the same circumstances and to try
the accused Summarily thereon.

P. C. Nuwara Eliya, No. 7,321.
TI.\n v. Pedris Appu

Chris-

10.— Criminal Procedure—Judgment— Offence—
Charge—Criminal Procedure Code, sec-

tion yi2.

The offence for which a person is condemned
or of which he is acquitted should be specified

197
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Page.

in the judgment itself as directed in section 372
of the Criminal Procedure Code, and it is not
enough to refer in the judgment to the charge.

P. C. Jaffna, No. 10,008.

Arumogam
MURUGASU V.

Crown Costs.

See Criminai, Procedure, 4.

Curator.

See Civil, Procedurk, 5.

Custom.

See Fishing, 2.

Cut.

See Forest Ordinance, 4.

Decree nisi.

See Civil, Peocedure, 29.

Deed of gift.

Settlement—Fidei-commissum

—

Deed of gift—
Life rent—Joint property—Survivorship—
Ordinance No. 21 of iS^^—Construction of
deed.

A deed of gift granted by owners of land to

their daugliter and son-in-law by way of dowry
on the occasion of their marriage purported to
" gift and make over to the said two persons in

paravani" certain lands and houses. The deed
proceeded to provide that the donees "are em-
powered to possess up to the end of their Hves"
and that after the death of the donees " the heirs,

descendants, executors, and administrators of

both of them are empowered to possess for ever

and do auytliing they please with them", and
that the donors, "their heirs, descendants, ad-

ministrators, or executors cannot hereafter exer-

cise any power or lay any claim with respect to"

the lands gifted.

Held that under the above gift the donees took
only a life estate in severalty with remainder to

the children to be born ofthe marriage.

The daughter, one of the donees, having died

intestate and without issue of the marriage—

Held that on her death a half share of the pro-

perty reverted to the donors, and that neither

her administrator nor the surviving donee had
any interest in that half.

D. C. Kandy, No. 5,312. Keppitipola v.

Bandaranayake ..

See Registration, i.

Dewa Nileme.

.

See Lease, I.

Detinue.

See Proctor's i,ien.

Diga marriage.

See Kawdyan Law, 2.

District Court, powers of

See Civil, Procedure, 17-

79

173

Page.

Documents, list of

See Civil, Procedure, 22.

Civil, Procedure, 43.

Domestic Servant.

See Ci,ERK.

Donatio inter vivos.

Administration—Donatio inter vivos

—

Gift
taking effect after death of donor— Testa-
mentary dispositon—Settlement.

A deed of gift after reciting "that the donor
owned and possessed certain lands by virtue of
deeds herewith "delivered" proceeded as fol-

lows :
— " Whereas I do hereby determine that

all the property aforesaid being divided into
three, two-third shares thereof should go to my
son Kader Mohideen and one-third share to

my daughter Sego Umma, I shall during my
life-time hold and possess the same, and that
after my death the said lands shall become the
property of luy said two children or their heirs
or administrators and that they and their heirs
and administrators shall divide the same as
herein appointed and uninterruptedly possess
the same for ever as their own I do
hereby further declare that hereafter I cannot
revoke this deed."

Held that the above instrument did not amount
to a testamentary disposition but was a settle-

ment inter vivos, which took effect at once, and
that on the death of the donor the value of the
property dealt with by the instrument should be
excluded in deciding whether the estate of the
deceased required administration.

I). C. Chilaw, No. A400. In the matter
of the estate of Neina Mohammado .. 52

Dormant Judgment.

See Civil, Procedure, 31.

Ejectment.

I .

—

Ejectment— Title—Ciown gt ant—Prescrip-
tion— Possession previous to action.

In an action of ejectment plaintiffs claimed
title by prescriptive possession, and defendant
under a Crown grant. Plaintiffs established in
evidence that the land had for a series of years
been cultivated by private parties, under some of
whom they claimed, and that in Government
wattoors dated 15 and 24 years before action the
land had been described as belonging to private
parties,

A judgment in favor of the plaintiffs was
affirmed by the Supreme Court {Ci,arence, J.,
dissenting)

—

By Burnside, C. J., on the ground that although
it lay upon plaintiffs suing in ejectment to
prove their title as against defendant's Crown
grant they had established a prescriptive pos-
session even as against the Crown.

B3' DiAS. J., on the ground that plaintiffs

had proved that the land was their own and not
Crown property at the date of the grant.

D. C. Colombo, No. 87,427. 8 S. C. C. 31, con-
sidered.

D. C. Kegalle, No. 6,371. Sei,i,a NAiDii
V. Christie .

.

.

.

. . 43
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2.

—

Ejectment— Title to land—Afortgage—Con-
veyance of land by mortgagor to assignee

of mortage decree—Prior sale of land

against moitgagor under writ—Judicial
sak-

A mortgagor of a certain laud, against whom
judgment and mortgage decree had passed in a
suit upon the mortgage bond, by a private con-
veyance, in which the mortgagee joined to signify

his consent, sold the land to an assignee of the
mortgage decree in satisfaction of the mortgage.
Previous to this sale the same land had been
sold under a simple creditor's writ against the
mortgagor to a purchaser, who duly obtained a
fiscal's transfer and entered into possession.
In an action in ejectment by the purchaser

under the private convej-ance against the pur-
chaser at the fiscal's sale

—

Held that the former had no title to the land
as against the latter.

D. C. Galle, No. 394. Sando v. Abkv-
GOONEWARDANE .. .. .. 9t

3.

—

Ejectment—Sale of rents, issues, and profits
—Right to possession—Assessment for rates
—Failme to pay taxes—Legality of war-
rant of distress—Ordinance No. 6 of 1873

^Ordinance No. 18 of 1884

—

Ordinance
No. 7 of 1887, sections 127, 133, 139, 151,

159-

For default of payment of certain municipal
taxes and rates two warrants were issued for
their recovery under the provisions of the Muni-
cipal Councils Ordinance, 1887, on January 29,

1890, returnable on March 15 ; two others on Jlay
20, returnable on July 10 ; and two others on
July 23, returnable on September 15. Under
these warrants the plaintiffs' house in respect
of which the taxes and rates were due was seized
on July 9, and ou September i the " rents issues
and profits" of the house for a period of four
years were sold and purchased by the defendant,
who entered into possession of the house
In an action of ejectment against the defend-

ant

—

Held, by Burnside, C. J., and Withers, J.,

(rfwii?»^2V«/e Lawrie, J.) that the sale was invalid,

the warrants having expired on their returnable
dates, and it being essential to a valid sale that
both the seizure and the sale should take place
before such returnable dates ; and further that
a sale of the rents, issues, and jsrofits of land con-
ferred on the purchaser no right to possession
as against the owner or any person holding under
him, but merely the right to recover any rent
accruing from a tenant or occupier, or the value
of any profits derived from the land.

Per Lawrie, J.—The warrant did not expire
on their returnable dates, the authority of the
officer entrusted with them not being limited
by those Tlates. He was simply required to

certify on those dates what he had done by virtue
of the warrants. The sale of the rents, issues,

and profits convejed to the defendant the right
to demand these from the owner or his tenant
in possession, and the defendant having got into
peaceful possession ought not to be ejected until
the owners tendered or secured to him a fair rent
for the four years.

Page.

D. C. Kandy, No. 5,368. The Commis-
sioner OK The Loan Board v. Ratwatte 114

See Civii< Procedurh, 40.

Civii< Procedure, 43.

Evidence.

See Cause of action-, i.

Civil Procedure, 2.

Criminal law, 7.

Criminal law, ii.

Criminal Procedure, 4.

I'oREST Ordinance, 5-

Gaming, 2.

Municipal Councils Ordinance, i.

Prescription, 2.

Promissory note, i.

Execution.

See Civil Procedure, 3.

Civil Procedure, 21.

Civil Procedure, 28.

Civil Procedure, 39.

Civil Procedure, 51.

Husband and Wife, 2.

Road Ordinance.

Executor.

I.

—

Exxcutor—Estate of executor— Will dispos-

ing of property in one district—Pozvcis of
executor as to the piopeity—Probate—Succes-

sion ab intestato

—

Sale by cxeculoi

.

In the absence of any special restriction in -jl

will excluding from the executor's power an)-

part of the testator's estate, the executor's
power extends to the whole of the estate, though
if any part of the estate is left undisposed of bv
the will such part has to be distributed as under
an intestacy.
Therefore, a purchaser from the executor of

propert)- undisposed of by the will acquires
good title as against the heirs or persons claim-
ing under them.

D. C. Kalutara,
Perera .

.

No. 40,428. SiLVA v.

2.—Ex-ecutoi—Estate of an execntoi iti Ceylon
—Specific devise— Title of devisee— Time
of vesting—Executot's assent—Notarial
insti ument—English Laiv—Roman Dutch
Laiv-

In a question, under a specific devise of laud,
as to the necessity of the executor's assent for
the validity of the devisee's title

—

Held, per Burnside, C. J.—In Ceylon, if a
person dies intestate, all his immoveable property
passes to his administrator; but if he leaves a
will, only such property as is not specificall)-

devised passes to his executor. Lands specifically
demised vests in the devisee immediately on the
testator's death, by virtue of the devise contain-
ed in the will, but the devisee's title is imperfect,
the land remaining liable for the testator's debts
in due course of administration. The executor's
right to resort to property so devised for pay-
ment of debts is an interest in land, of which he
can divest himself only by deed duly executed.

Per Lawrie, J.—The title in land specifically
devised passes, by virtue of the devise, to the
devisee, but that title may be defeated by the

53
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creditors of the testator or by the executor in the
coarse of realizing the estate for paj'ment of
debts. Until the debts are paid the devisee may
be required either to relinquish the land or con-
tribute to the extent of its value towards pay-
ment of debts. The devisee's title may be per-
fected by securing the executor's assent to the
devise. Such assent need not be evidenced by
notarial deed, and need not even be express, but
may be implied.

/«/- Withers, J.—An executor in Cej'lon is a
different person from the executor under the
Roman-Dutch Law, who had no more powers
than the will gave him, and did not represent
the testator. An executor or administi'ator in

Geylon does represent the deceased for purposes
of administration and has the status and powers
of a legal representative, and by probate or
letters an estate commensurate with those
powers, sufficient for administration and linnted
thereto, passes to him. No assent of the executor
or administrator is necessary to pass title to the
heirs appointed by the will or the heirs-at-law,

for they have this title on the death of the testa-

tor or intestate, subject to the suspension of
enjoyment during administration and subject to

the limited estate or title of the executor or

administrator. The executor's or administrator's

duties concluded, his powers and estate dis-

appear, and what remains after liquidation is

left free for enjoyment by the heirs.

D. C. Colombo, No. C 1,187.

Cassim v. Cassim Marikar

Fidei-commissum.

5^1? Deed of Gift.

"Firm offer".

See ,Sai,e of goods.

MOHAMADO

Fiscal.

See Practice, 2.

Practice, 5.

Fishing.

72

I.

—

Bye-law—Ultra vire

—

Fishing without li-

cence—Ordinance No. 7 of 1876, sections

35, 79

—

Local Board of Nuwara Eliya—
Bye-law No. 54 ofMay 29, 1888.

Ordinance No. 7 of 1876, section 35, aiithorises

the Local Boards thereby established to make
bye-laws, inter alia, "for regulating the mode
and times of fishing," and section 79 makes
the breach of s\ich bye-laws an offence punishable

by fine.

A bye-law, framed by a Local Board under the
above section, prohibited fishing in certain waters
within its limits without a license from the

Chairman of the Board.

Held that the bye-law was ultra vires of the

Local Board.

P. C. Nuwara Eliya, No. 5,551. Tring-
HAM v. VOLI/ENHOEVEN .

.

.

.

18

2.

—

Fishing—Right of exclusive fishing—Sea—
Cause of action.

No right of exclusive fishing in any particular

Page.

part of the sea or at any particular time ean be
acquired by any custom among fishermen regu-
lating the times and places of fishing.

But where a fisherman lias actually begun
fishing operations and is prevented by force or
violence from exercising his occupation or is dis-
turbed therein by another, then an action accrues
to him to recover compensation.

C. R. Trinconialie,

V. Tampiya

Forest Ordinance.

No. 722. Arumokam

I.— Timber—River drift—" Land"—Forest Or-
dinance No. 10 of 1885, section 46.

The term "land" in section 46 of the Forest
Ordinance, No. 10 of 1885. means a defined space
of land and does not include a river-bed or a
high road

P. C. Panadura, No. 7,214. Assistant
Government Agent, Kaiaitara v,

Aaron

2.

—

Foiest Ordinance—Removing timber with-
out pel )nit— rircach of rules vndei Ordi-
7iance—Rules published in Government
Gazettee

—

Doof -Presumption in Favor of
Crown— Conviction, foim of^Criminal
Piocedure Code, Section ^ii— Ordinance
No. 10 af 1885, CJiapters II and III, and
sections 41 and ^d-Oidinanee A'o. 1. of
1892, section 27.

The judgment of a police magistrate should
specif}- the offence of which, and the section of
the Penal Code or other law under which, the
accused is convicted.

In a prosecution for breach of rules prescribed
under section 41 of the Forest Ordinance, 1885,
it must be shown that the land in question is

not included in a reserved or village forest.

No. 12,242, Lewis v.P. C. Pasyala,

Senanayake

3.

—

Forest Ordinance— Removing " limbet^'
ivithotii a pass— Forest-produce— Ordina7ice
No. 10 of 18S5, sections 44, d,(i—Ordinance
No. I 0/1892, sect1071 27.

Since the passing of the Ordinance No. i of 1892,
removal of timber without a pass as distinguished
from forest-produce is not an offence.

P. C Gampola,
DiAS

No. 13,750. Marikar v.

4.

—

Forest Ordinance—" Cat"—Ju'lting and
removing trees—Ordinance No. 10 of 1885,

sections 40, 45 and 46

—

Ordinance No. i of
1892, section 27.

In .section 40 of the Ordinance No. 10 of 1885 the
word "cut" means the act of simply cutting and
not actually cutting down, and therefore evidence
proving the felling of a tree will not support a
charge of cutting the tree.

P. C. Rakwana, No. 7,984, MaduwaNWAI,a
V. Frederick

c,.—Criminal law— Unlicensed diggingforplum-
bago- Forest Oidinance No. 10 of 1885
—Breach of lules framed under section 41

—Mens rea—Bona fide mistake—Crown
land—Evidence.

Section 41 of Ordinance No. 10 of 1885 provides

205

99

149

158

162
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for tlie making of rules, inter alia, for regulating

or prohibiting the digging for plumbago in any
forest not included in a reserved or village forest.

A rule framed under the above section enacted
that "no person shall dig plumbago on any land
at the disposal of the Crown except on permission
granted under licence" in a prescribed form.

Held thaX the condition of mind of the accused
person is not an eleioaent in the offence created by
the above enactments, and therefore a bona fide
mistake that a Crown land in which plumbago is

du:< is private property affords no defence.

Held also that in a charge for breach of the
above rule it must be proved that the land is

forest laud at the disposal of the Crown aud not
included in a reserved or village forest, aud that

the deposition of a witness that the land is

" Crown land" does not amount to such proof.

P. C. Galle, No. 8,614. Tatham v. Uga .

.

Forest produce.

See Forest Ordinance, 3.

Frauds and Perjuries Ordinance.

See Lease, 2.

Immoveable Property, i.

Immoveable Property, 4.

Gaming,

I.

—

Gaming— " Public place"— " Place to which
public have access whether' as of right or
not" -Ordinance No. 17 of 1889, section 3,
subsection 2

—

Construction.

The word "access" in section 3 subsection 2 of
the Ordinance No. 17 of 1889 means legal access,

i. e., access as of right or by the express or tacit

licence of the owner of the land, and not such
access as would constitute a trespass against the
owner.
The land of a private individual, whether en-

closed or not, the entering of which would be a
trespass against the owner, is not a place to which
the public have access within the meaning of the
Ordinance.

P. C. Panadura, No.
PERERA .

.

5,211. perera v.

2.

—

Gaming—Beiting^Acts of gaming—Betting
for a stake—Evidence—Charge—Ordinance
No. 17 0/1889, sections 3 and 4.

To make an act of betting " unlawful gaming"
under section 3 of Ordinance No. 17 of 1889 the
betting must be for a stake.
In a prosecution for unlawful gaming under

the Ordinance the act or acts on the part of the
accused, alleged to constiiute unlawful gaming,
must be particularized in the evidence and should
be specified in the judgment of the court.

P. C.J'anadure, No. 8,345. Don Siman v.

SiNNo Appu

Grain tax.

See Cause of action, 2.

Guardian.

See Civil, Procedure, 5.

i6g

Page.

193

Guardianship proceedings.

See Civil Procedure, i.

Husband and wife.

1.

—

Hitsband and wife—Separate estate—Dlort-
gage of separate property by tuife— Written
consent of husoatid—Validity of bond—
Matiimonial Rights Oidin.ince, 1876, sec-

tion 9.

A mortgage created by a woman married after

the proclamation of the Ordinance No. 15 of
1876, over immoveable property- belonging to her
separate estate, amounts to' an act "disposing
of and dealing with" such propertj' within the
meaning of section 9 of the Ordinance, and
requires the written consent of her husband, for
its validity.

When such consent has not been given, the
creditor cannot even recover the debt due on the
bond, inasmuch as the general personal incapa-
city of a married woman to bind herself by con-
tract renders the instrument inoperative even as
a simple money bond.

D. C. Tangalle, No.
NAYAKE . .

SiLVA V. DlSSA-

2.

—

Husband and wife—Thesawalame—Deit
incurred by husband dwing marriage—
Divorce a mensa et thoro

—

Liability of
acquired propetty to satisfy such debt-
Claim in execution—Rights of wife.

The property acquired during marriage by a
husband and wife, who are governed by the
Thesawalame, remains liable for debts incuircd
by the husband during marriage, notwithstand-
ing a subsequent decree of divorce a mensa et
thoro between the husband aud wife.

D. C. Jaffna, No. 22,887. KaTfaruvaloE
Menatchipille.. ,.

See Kandyan Law, 3.

Hypothecary action.

See Civil Procedure, si.

Immoveable property.

I.
—

" Planter's shard'—Interest in land—
Notarial agreement— Ordinance No. 7 of
1840, section 2

—

Prescription.

A " planter's share" is an interest in laiid
within the meaning of section 2 of Ordinance No.
7 of 1840, and cannot be acquired by the planter
except by means of a notarial instrument or pres-

'

criptive possession.
Prescription with reference to a "planter's,

share" begins to run, not from the date when tlie

planting commenced, but from the completion of
the agreement, when the planter has takeil.his
share and begun to possess it adversely to the
owner of the laud.

D. <^. Matara, No. 35,819. Jayasuria v.
Omar Lebbe Marcar

2.—Cause of action—Agi eeuient to sell land
subject to an usufnictuary mortgage—Re-
fusal of inojif;agee to be' redeemed—Action
for damages under the agreement—Penalty.

123

132



IL] DIGEST OF CASES. 19

Page.

By a notarial iHStrunient defendant agreed to
sell to plaintiff a land belonging to him and then
under mortgage to a third part)' with right of
possession, the plaintiff agreeing to redeem that
mortgage and pay certain other debts of defend-
ant and to pay the balance purchase money to

defendant. The agreement was to be fulfilled

within one month of its dale. The mortgage was,
upon the terms of it, to be on foot for a period of
three years, which was still unexpired, and the
mortgagee upon the request of the plaintiff refus-

ed to be redeemed. Thereupon plaintifif sued de-

fendant for the damages agreed upon for non-
fulfilnienL of the contract, the plaint averring that
defendant had "in collusion" with the mortgagee
induced him not to accept plaintiff's tender.

Held that the mortgagee was not bound to

accept the money and release the mortgage till

the three 3-ears had expired, and that the plaintiffs

action failed, inasmuch as the plaintiff, having on
the face of the agreement express notice of the

mortgage, must be taken to have notice of the

terms of the mortgage.

D. C. Trincomalee, No. 23,288. Ismalevai
Markar v. Kather Saibo .

.

. . 49

3.

—

Registration—Deed affecting land— Plead-

ing—Practice—Ordinance No. 14 of 1891,

section it-

A party, who has not specially pleaded it, is not

entitled to rely on the priority conferred by the

Registration Ordinance on deeds affecting land.

C. R. Kandy, No. 1,834. Saiboo v. Siri-

MAI,E . . • • • • . . 146

4.

—

Immoveable property—Interest in land-
License to draw toddy—Possession—Nota-
rial instrument—Ordinance No. 7 of 1840,

section 2.

An agreement, by which an owner of land lets

the cocoanut trees standing thereon for drawing

toddy and which involves a license to enter upon
the land for that specific purpose only, is not one

affecting an interest in land, and need not there-

fore be contained m a notarial instrument.

C. R. Panadure, No. 719. Fernando v.

Themaris .. .. ..183

Implied contract.

See Criminai, Law, 12.

Implied promise.

See Cause of action, 2.

Indorsee against maker, action by

See Civil, Procedure, 2.

Civii< Procedure, 9.

Injunction.

See Civil, Procedure, 17.

Instalments, payment by

See Civil, Procedure, 30.

Page

Insolvency.

Insolvency—Lying in jail for debt—Resi-
dence previous to petition for sequestration

—Ju7'isdiction—Application for order to

prosecute petition in a particular court—Procedure—Ordinance No. 7 of 1853,
sections 16, 17, 20, and id.

Section 16 of Ordinance No. 7 of 1853 directs
the petition for the sequestration of the estate of
any person as insolvent to be made to the District
Court of the district in which the debtor shall
have resided or carried on business for six months
next immediately preceding the time of filing

such petition.

Section 17 empowers the Supreme Court to
order any such petition to be prosecuted in any
District Court without reference to the district in
which the debtor resided or carried on business.

In an applicatisn to the Supreme Court under
section 17 of the Ordinance for an order to
prosecute a petition in the District Court of
Kandy by a person who had resided in Kandy
but who liad been arrested under a civil writ
issued from the District Court of Colombo and
had lain in jail in Colombo upon committal there-

under for over 21 days

—

Held that the proper court for a petitioner,

who has lain in prison for more than 21 days
under a writ in execution of a judgment, to sub-
mit a petition for the sequestration of his own
estate is the court of the' district in which he
resided or carried on business for six months
immediately prior to his incarceration, and that,

the District Court of Kandy thus already having
jurisdiction, the application could not be enter-

tained.

Held further, that to .an application under
section 17 of the Ordinance must be annexed
the petition, the declaration of insolvency, the
account and affidavit, intended to be submit-
ted by the petitioner for the sequestration of his

own estate, so that the Sixpreme Court might be
satisfied as to the bona fide intention of the peti-

tioner to initiate insolvency proceedings.

In the matter of the application of Ai,UT-
welearatchigey Don Bi,ias De Silva. .

Interest in land.

See Immoveable Property, i.

Immoveable Property, 4.

Intervention.

See Civil Procedure, 16.

Civil Procedure, 22.

Practice, 4.

Interlocutory proceedings, costs

due in

See Civil Procedure, 21.

Inventions Ordinance.

See Civil Procedure, 35-

Judicial Settlement.

See Civil Procedure, 27.

Jamaica Bum.

See Spirits.

162
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Judgment.

Sec CiML Procedirk, 30.

Civil, Procedure, 3,1.

Jurisdiction.

See Civil, Procedure, ^
Civil Procedure, 12.

Civil, Procedure, 17.

Civii, Prockdure, 39.

Crimin'ai, Procedure, 2.

Insolvency.

Partition.

Pr.actice, 5.

PagK-

Jurisdiction, ser\'ice of summons
out of.

See Civii, Procediire, 8.

Kandyan Law.

I-

—

Ka7idyan law—Adoption—Reqiiisites of—
J'ublic declaration t>y adoptiveparent.

To establish an adoption under the Kandyan
law there must be evidence amounting to a
public declaration of the adoption for purposes of
inheritance.

D. C. Kandy, No. 2,781. Pusumbahamy v.

Kberala..
^

—

Kandyan law—Diga marriage—Forfeiture-
of inheritance—Registered marriage—Or-
dinance A'o. 3 of 1870, section 11.

The exclusion under the Kandyan law of a diga
married daughter from a share in her father's
property still attaches to a daughter who goes
out in diga, even though the marriage is invalid
by reason of its non-registration under the pro-
visions of Ordinance No. 3 of 1870.

C. R. Kandy, No. 1,114. Kalu v. Howa
KiRI

3-—Kandyan Laze—Husband and wife—Right
of husband in deceased wifgs estate—
Paraveny p>operly.

Under Kandyan I,aw a husband is not entitled
to any life interest in the paraveny property of
his deceased wife.

D. C. Kegalle, No. C 85. Dingirihamy v.

Menika .

.

See Prescription, i.

land.

See Forest Ordinance, i^

Immoveable Property.

Land Acqliisition.

See Practice, 4.

Practice, 6.

Landlord and Tenant.

i.^Landlord and tenant—Lease— Tacit hypo-
thec for rent—Lien—Interruption by lessor

53

54

76

Page.

of lessee's enjoyment—Re-entry— Cancella-
tion of lease.

A lessor has a lien for rent due upon the goods
of the lessee brought upon the demised premises,
but he cannot, by way of preventing the removal
of the goods and so preserving his lien, enter
upon the premises and exclude the lessee there-
from. Such entry and exclusion constitute an
interruption by the lessor of enjoyment of the
demised premises, discharging the lessee from
liability for future rent, and entitling him to an-
nulment of the lease and to damages

D. C. Colombo, No. 1,944 C. Meera I,ebbe
Marikar y. Bell .

.

•

.

. . 94

2.

—

Landlord and tenant—Notice to quit—
Monthly tenancy—Requisite length of such
notice—Double rent.

To terminate a monthly tenancy there must be
a complete calendar month's notice ; that is to
say, the notice must be given before the com-
mencement of the month at the expiry of which
the tenancy is to determine

Accordingly, in the case of a monthly tenancy
commencing from the first day of the month, a
notice to qnit given on the fii'st day of a month
requiring the tenant to quit the premises at the
end of that month.

Held to be a bad notice.

C. R. Kalutara, No. 840. FonsEKa v. Jaya-
wickrama .

.

.

.

. . 134

3.

—

Landlord and tenant—Action for rent—Mis-
description of land demised—Representa-
tion as to acreage—Fraud—Redtiction of
ient—Reform of the instrument of demise—
Defence—Counter claim—Remedy.

In a question as to the defence to an action of
covenant for rent arising out of the acreage of
land demised being found to be less than that
stated in the instrument of demise

—

Held per Lawrje, A. C.
, J.—Where there is no

fraud on the part of the lessor and the lessee gets
the whole estate or corpus which he meant to take
on lease, an error in the description of the proper-
t} as consisting of so many acres does not entitle
the lessee to a reduction of the rent. But where
the lessee does not get the whole estate, he may
claim either a proportionate reduction of the rent,
or a recisiou of the contract as founded upon an
error i7i essentialibus.

Per Withers J.—Irrespective of fraud, where a
lease is ad quantitatein and the extent of land is
found to be less than the lease purported to de-
mise, the lessee is entitled to a reduction of the
rent. He must, however, claim this relief by
bringing the actio locati himself, or if he is sued
by the lessor, he must affirmatively demand, by
vyay of counter-claim, a reform of the instrument
of demise as to the quantity of land and as to the
amount of rent payable thereunder, and a diminu-
tion of the past and future rent. But in the
absence of such counter-claim and the instrument
standing uureformed, he has no defence to an
action on the part of the lessor for payment of
arrears of rent or for re-entry.

D. C. Colombo, No. 2,533 C. Stork v.
Orchard.. .. ., ,, £84.
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Pags.

Lease.

I
.

—

Buddhist temple—Incumbent—Dewa Nileine—
Right to lease so as to bind successor—
building lease.

The question whether the incumbent of a Bud-
dhist temple can grant long leases of temple
property so as to bind his successor must be decided

according to the circumstances of each case, the

principle being that such dealing with temple pro-

perty should be consistent with the interests of the

temple.

Where the Dewa Nileme of the Kandy Mali-

gawa granted a building lease for 35 years—

Held that the lea.se was binding upon the

Dewa Nileme's successors in office, who could not

therefore treat the lessee or his repsesentative as a

mere trespasser but could only seek to terminate

the tenancy for breaches of covenant, if any.

D. C. Kandy, No. 4,288. Giragama Dewa
NlIvEME V. Henaya .

.

.

.

42

2.

—

Frauds ami peijuries— Verbal agreement for
lease—Refund ofmoney paid on such agree-

ment—Notarial instrument—Ordinance No. 7

of 1840.

Money paid in pursuance of a contract, which is

void under the Ordinance No. 7 of 1840 for want of

». notarial instrument but which is not performed,

is recoverable by action.

C R. Panwila No. 3,713 Gren. (1873-74) Pt. ii.,

p. 34, followed.

C. R. Matara, No. 1,456 Gregoris v. Tli,-

i^skeratne .

.

.

.

.

.

191

See Landlord .vnd Tenant, i, .

Landlord and Tenant, 3.

Registranion, 2.

Legal Representative.

See Crvii, Procedure, 19.

Civil, Procedure, 36.

Lien.

See Landlord and Tenant, i.

Lis Pendens.

See Civil, Procedure, 26.

Maintenance.

I.

—

i\faiiitenancu—Refusal to make ordet for
maintmance—Appeal—Ordinance No. 19 of
1889, sections 3, 14, and 17.

No appeal lies against the refusal of a police

magistrate to make an order for maintenfmce
under the Maintenance Ordinance, 1889.

P- C. Colombo, No. 3,760. Fernando v.

Iamperumai,.

P. C. Colombo, No. 165. SelESTIna v.

PERBRA .

.

.

.

. • 88

Mens rea.

See Forest Ordinance, 5.

Minor.
Minors, action against—Practice—Mortgage

-Guardian ad litem— Interest of minors iti

land~Inlieritance.

Page.

A mortgagor of laud died intestate leaving a

widow and certain minor children. The mort-
gagor put the bond in suit, naking the widow
party to the action " for herself and on behalf ofthe
children", and obtained a judgment for money
and a mortgage decree.

In an action hy the childveu against the pur-

chaser under the mortgagee's Avrit

—

Held that the judgment and decree in the

mortgage .suit were inoperative against the
children, they not having been represented there-

in by a guardian ad litem, and that they were
entitled to a decree for half

property as against the purchaser.

D. C. Kandj', No. 4,213. MaThes Appu
V. Habibu Marikak. .

.

.

.

46
See Civii, Procedure, 5.

Civil, Procedure, 20.

Civii, Procedure, 26.

Civii, Procedure, \i.

Mortgage.
Limitation—Bond payable after notice—
Bi each of condition—Assignment—Power
of assignee to sue—Ordinance No. 22 of
1871, section 6.

By a bond dated April 29, 1878, the obligors

declared themselves "held and firmly bound unto
•' (the obligee) in the penal sum of Rs. 44,000, for
" the pa3-ment whereof we bind ourselves our
"heirs executors administrstors and assigns;"

and the condition on the bond was as follows

:

" that if we (the obligors) shall and will well and
" truly pay or cause to be paid unto (the obligee)
" and his aforewritten the sum of Rs. 22,000 on
"receiving from (the obligee) or his aforewritten

"three months' notice in writing desiring repay-
" meut of the said sum and interest thereon at the
'' rate aforesaid (such notice however not to be
"given until twelve months after the date hereof)
" then this bond to be void," &c.

By deed dated Jul}- 7, 1882, the obligee assigned

the bond to two other parties, who were therebx-

coustitvited and appointed " my true and lawful

attorney and attorneys in the name of me (the

obligee) and my aforewritten to ask, demand," &c.
No part of the principal or interest having been
paid, the assignees of the bond sued the obligors

thereon in their own names, alleging that they
had on January 19, 1889, given notice in writing

to the obligors requiring payment three months
thereafter.

The libel was filed on April 24, 1889, and sum-
mons issued on April 25, 1889.

Field that the bond was once with a condition '

to paj' on three mnnths' notice in writing, that
limitation began to run only from the breach
of that condition, viz., failure to pay on three

months' notice in writing, and that therefore the
present action was not barred by the provisions

of section 6 of Ordinance No. 22 of 1871.

Held, by Withers, J., that, notwithstanding

the absence of words in the bond making it pay-

able to the assigns of the obligee, the bond was
assignable, .^and the assignees could by our law
sue in their own names, the power given to

them in the deed of assignment to sue in

the name of the original obligee being only pro
abundanii cautela.
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Pagk.

D, C. Colombo, No, 1,636. Ramsn Chrtty
V. Ferdinands

SeeCivii, Procbdiire, 15.

Ejectment, ij.

Husband and Wifb, i.

Minor.

Municipal Councils Ordinance.

I.

—

Public sheet—Encroaclniient—ObsU-ud'wn in

street—Verandah— Ordinajice A'o- 7 of 18S7,

section 175

—

(/set by public—Evidence—
Sui vey—Ordinance No. 4 of 1S66, section 6.

The Municipal Councils Ordinance No. 7 of 1887,
section 175, makes it an offence to set up any
obstruction or encroachment in any street.

In a charge under the above enactment against
the owner of a house by the side of one of the
streets in the Pettah of Colombo, where the alleged
obstruction consisted in the defendant ha\ang
closed up with walls the two sides of the verandah
along the side of the street

—

Held that, the verandah prima facie being
private property, no obstruction to a street
within the meaning of the 'Ordinance was proved
in the absence of evidence of the user of the
verandah by the public as a thoroughfare.

An old survey of 1844 made by a person described
as Town Surveyor and since deceased, in which
the verandah in question was marked as an
encroachment, having been received in evidence

Held that, even if the survey was admissible
without proof of its genuineness or correctness,
under section 6 of Ordinance No. 4 of 1866, thouo-h
it did not purport to be signed or made by the
Surveyor-General or an officer acting on his behalf,
It did not prove that the verandah was an
encroachment on the street, inasmuch as a survey,
though it might prove the position and size of
roads, buildings, and other objects delineated
thereon, was not proof of any matters beyond the
special skill or knowledge of the surveyor, such
as that any particular part was a "reservation"
or an "encroachment".

M, C. Colombo, No. 5,104. Akbar v. Si^ema
I/EBBP;

2 .—" -4 Iter

'

'"— Construction—Chairman Mmiid-
pal Council, power of—Ordinance No. 7
of [887, section lox)—Cesspit privy—Dry
earth closet.

Section 209 of the Municipal Councils Odinance,
1807, provides that all drains, privies, aud cesspits
Y/ithin the Muuicipality shall t>e an ler the survey
aud control of the Chairman, and .shall be alt'ored
repaired, and kept in Order at the cost of the
owners, and that if such owner iiefkcts ai'ter
notice iu writing for that purpose to alter, repair,
and rut the .-iame in order in the niauuer required
by the CjMirman, the Chairman may cause the
same to be altered, repaired, and put in order in
the; manner required.

^
In a pro.secution Liuder section 783 of the Penal

Code for resistance to certain officers empowered
to carry out an order made b^- the Chairman to
clean out and stop up a cesspit privy and convert
it into a dry earth clo.set under the provisions of
the above enactment

—

Held that the word "alter" in the ab,ove
section of the Ordifiance meant varying without

194

175

.Page.

eiiecting an entire change, and did not cover tha
conversion of a cesspit privy into a dry earth
closet, and thai therefore the defendant commit-
ted no offence iu resisting the execution of an
order which the Chairman had so made.

No. 19,216. GuneseksraP. C. Colombo,
V. MANUEI/ 78

Next frieud, appointment of.

See Civil, Procedure, 20,

Civil, PliOCEDURE, 36.

Civil, Procedure, 411

Next of kin.

See Civil, Procedure, 47.

Non-joinder.
See Civil, Procedure, 13.

Notice of appeal.

See Civil, Procedure, 4.

Civil, Procedure, 32.

Notice to quit.

See Civil, Procedure, 24.

I,andi,ord and Tenant, 2.

Nuisance.

Nuisance—Barking of dogs—Ordinance No..i<,

of 1863, section r, subsection 4

—

Inletpre-

tation.

Ordinance No. 15 of 1862, section i. enacts (sub-
section 4) " whosoever shall keep in or upon any
house, building, or land occupied by him any
cattle, goat, swine, or other animal so as to be a
nuisance to or injurious to the health of any
person, shall be liable to a fine.

"

Held that the generic term " other animal" in-
cludes a dog, aud that permanent interference
with comfort, "^uch as occasioned by dogs which
being tied and kept iu a neighbour's compound
bark with little or no intermission diiriDg the
night, is a nuisance within the purview of the
Ordinance and punishable as such.

No. 16,869. Snowden v.P. C . Matara,
Rodrigo "3

Ouster.

See Causb of Action, i.

Ordinances.

No. 8 of iS.vt, section 2.

Sec pRnSCKTPTLON, 2.

No. 7 fcf ^^40.

Sec Ll'„^SR, 2

No. 7 of ].j4o, section 2.

See Immove.vbi^e ProprkTv, i.

Immovi;abi,e Property, 4.

No. 10 of 1844, .section 26.

See Spirits.

No. 21 of 1844.

See Deed of Gift.

-No. 8 of 1846.
S(V Cjvii, Procedure, 17.

No. 7 of 1853, sections r6, 17, 20, a6.

See iNSOLvi-NCV.
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No. 15 of 1856, sections 4, 5.

See Civil< ProceduB, 17.

No. 6 of 1859, section 34.
See Civii< Procedure, 35.

No. 10 of 1861.

See Criminai, Law, 12.

Road Ordinance.

No. 15 of 1862, section i, subsection 4.

See Nuisance.

No. 8 of 1863, sections 38, 39.
See Registration, 2.

No. 8 of 1863, section 39.
See Registration, i.

No. 10 of 1863, section 8.

See Partition.

No. 4 of 1866, section 6.

See IVJUNiciPAL Coowcus Ordinance-

No. 22 of 1866.

See Civil, Procedure, 52.

No. II of 1868, section 24.

See Civil, Procedure, 17.

No. 3 of 1870, section 11.

See Kandyan Law, 2.

No. 22 of 187 1, section 3.

See Prescription, i.

Prescription, 2.

No. 22 of 1871, section 5.

See Civil Procedure, 31.

No. 22 of 187T, section 5.

See Mortgage.

No. 22 of 1871, sections 8, 9.

See Prescription, 3.

No. 6 of 1873.

See Ejectment, 3.

No. 3 of 1876, sections 8, 9, 10, 11, 13, 34, 35.
See Practice, 6.

No. 3 of 1876, sections 11, 32.
See Practice, 4.

No. 7 of 1876, sections 35, 79.

See Fishing, i.

No. 15 of 1876.

See Roman Dutch Law.

No. 15 of 1876, section 9.

See Husb.^nd and wife, i.

No. II of 1882, section 8.

See Civii, Procedure, 24.

No. 2 of 1883, sections 21, 22, 366, 379, 380.
See Criminai, Law, i.

No. 2 of 1883, sections 38, 409, 427, 433.
See Criminal Law, ii.

No, 2 of 18S3, sections 43, 483, 486.
See Criminal Law, 6.

No. 2 of 1883, sections 88, 90, 92, 343.
^ee Criminal Law, 9.

No. 2 of 1883, sections 145, 157.
See Criminal Procedure, 9.

No^ 2 of 1883, section 314!
See Criminal Law, 3.

- No. 2 of 1883, section 316.
See Criminal PEOCEorrE 6,

Pa^jr.

Nf). 2 of 18S3, section 317.
Sef CRiatiNAL Procedure, 8.

No. 2 of 1S83, .sections 343, 488.

Sir Criiminai, Law, 4.

No. 2 of 1883, sections 388, 389, 391, 392.
See CRiiM.rNAL Law, 12.

No. 2 of 1883, sections 388, 391.
St-e Criminal Law, 7.

No. 2 of 1883, section 408.

See Criminal L.4.W, 8.

See CRnilN.^L L.-*.w, lo.

No. 3 of 1S83, Schedule IX.

See Criminal Procedure, 6.

No. 3 of 1883, .sections 17, 37S.
See Criminal Procedure, 2.

No. 3 of 1883, sections 62, 63, 64.
See Criminal Procedure, 5.

No. 3 of 1883, section 168.

See Cri:minal Procedure, 8.

No. 3 of 1883, sections 181, 182.
See Criminal Procedure, 3.

No. 3 of 1883, sections 222, 223.
See Criminal Procedure, 4.

No. 3 of 1883, section 242.
See Criminal Procedure, 9.

No. 3 of 1S83, section 355.
See Criminal Law, 3.

No. 3 of 1883, section 372.
See Criminal Law, 10.

Forest Ordinance, 2.

No. 3 of 1883, sections 405, 406.
See Criminal Procedure, Ii

No. 18 of 1884.
'See Ejectment, 3.

No. 31 of 1884.

See Road Ordinance.

No. 10 of 1885,

See Forest Ordinance, 5.

No. 10 of 1S85, Chapters II. and III., sections 41, 46.
^ee Forest Ordinance, 2.

No. 10 of 1885, sections 40, 45, 46.
See Forest Ordinance, 4.

No. lo of 1885, sections 44, 46.
Sie Forest Ordinance, 3.

No. TO of 1885, section 46.
See Forest Ordinance, i-

No. 7
See

No. 7
See

No. 7

See

No. 7
See

No. T

See

No. I

See

No. I

See

of 1887, sections 127, 133, 139, 151, 159,
Ejectment, 3.

of 18S7, section 175.
MuNicip.w, Councils Ordinance, i.

of 1887, sections 175, 283.
Criminal Law, 5.

of 1887, section 209.
Municipal Councils Oedin.ajjce, 2,

of 1S89, .section 22.

Civil Procedure, 17.

of T889, section 42.

Civil PROCEDtrRE, 35.

of 1SS9, .section 75.

Practice, i.
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No. 2 of 1889, sections 2, 337, 347.,
See Crvii^ Procedure, 31.

No. 2 of 1889, sections 5, 9.

See Civil, Procedore, 9.

No 2 of 1889, section 9.

5^1? Civil, Procedure, 12.

No. 2 of 1889, section 17.

See Civil, Procedure, 13.

Civil, Procedure, 37.

No. 2 of 1889, sections 18, 19.

See Ctvii, Procedure, 16.

Civil, Procedure, 40.

Practice, 4.

No. 2 of i88g, sections 24, 25, 27, 470, 471, 755.
See Civil Procedure, 52.

No. 2 of 1889, sections 29, 69, 72, 85.
See Civil Procedure, 8,

No. 2 of 1889, sections 50, 51, 52, 54, 58, ni, L12, 113.
See Civil Procedure, 22.

No. 2 of 1889, section 51.
See Civil Procedure, 43.

No. 2 of 1889, sections 79, 146.
See Sanker and Customer.

No. 2 of 1889, sections 79, 813.
See Civil Procedurb, 34.

No. 2 of 1889, sections 86, 87.
See Civil Procbdurb, 29.

No. 2 of 1889, sections 91, 282.
See Civil Procedure, 44.

No. 2 of 1889, sections 91, 395,
See Civil Procedure, 19.

No. 2 of 1889, section 194.
See Civil Procedure, 30.

No. 2 of 1889, sections 209, 298, 299.
See Civil Procedure, 3.

No. 2 of 1889, sections 241, 247.
See Civil Procedure, 14.

No. 2 of 1889, sections 242, 243, 244, 245 247
See Civil Procedure, 25.

No. 2 of 1889, section 247.

See Administration, 2.

Administration, 38.

Adminwtration, 50.

Administration, 51.

No. 2 of 1889, sections 298, 299, 353.
See Civil Procedure, 21.

No. 2 of 1889, sections 325, 326.
See Civil Procedure, 39

No. 2 of 1889, sections 325, 326, 327.
See Civil Procedure, 28.

No. 2 of 1889, section 339.
See Civil Proceduee, 45.

Civil Procedure, 53.

No. 2 of 1889, sections 352, 230,
See Civil Procedure, 46.

279.

Ne. 2 of 1889, sections 375, 377, 478, 481, 492, 494, C02
6fl? Civil Procedure, 4!.

No. 2 of 1889, sections 402, 403. ' -

See Civil Procedure, 26.

No. 2 of 1SS9, section 523,
See Civil Procbpure, 47.

Page.

No ; of 1889, sections 582, 583, 585,
See Civil Procedure, 5.

No. 2 of 1889, sections 653, 654, 655.
See Civil Procedure, 6.

No. 2 of 1889, section 671.

See Civil Procedure, 42.

No. 2 of 1889, sections 6S7, 6go, 692.

See Civil Procedure, 18.

No. 2 of 1889, chapter xxxv.

See Civil Procedure, 20.

No. 2 of 1889, chapter xxxviii, sections 758, 772.

See Civil Procedure, 49.

No. 2 of 1889, chapter xl.

See Civil Procedure, i.

No. 2 of 1889, chapter xlii, xlviii, 1.

See Civil Procedure, 17.

No. 2 of 1889, chapter liii.

See Civil Procedure, 15.

No. 2 of 1889, chapter Iv, sections 725, 726.

See Civil Procedure, 27.

No. 2 of 1889, section 754.

See Civil Procedjtrb, 24.

No, 2 of 1S89, section 755.

See Civil Procedure, 23.

No. 2 of 1889, section 756.

See Civil Procedure, 4-

Civil Procedure, 7.

Civil Procedure, 32.

No. 2 of 1889, sections 780, 781.

See Civil Procedure, 35.

No. 2 of 1889, section 783.

See Civil Procedure, 33.

No. 17 of 1889, section 3, subsection 2.

See Gaming, i.

No. 17 of 1889, sections 3, 4.

See Gaming, 2.

No. 19 of 1889, .sections 3, 14, 17.

^i?« Maintenance, i.

No. 3 of 1890.

See Civil Procedure, i.

No. 3 of 1890, Part II.

See Practice, 2.

No. 6 of 1890, sections 5, 6. 16, 17.

See Salt Ordinancb.

No. 6 of 1891, section i.

See Criminal Procedure, 6.

No. 14 of 1891, section 17.

See Immoveable Property, 3.

No. 1 of 1892, section 27.

See Forest Ordinance, 2.

Forest Ordinance, 3.

Forest Ordinance, 4-

.Paddy field.

See Cause ov Action, 2.

Panguwa.
See Civil Procbdurb, 13.

Para.veny.
See Kandyan Law, 3.
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Partition.

Sale ofland--Action fot partition—Auction—Agreement not to bid—Notice of sale—Irregularity—Practice—Jursidiction—Ordinance No. 10 ^1863, sectio?i 8.

At the sale of land under a decree in a partition
suit the land was knocked down for a sum amount-
ing only to half the appraised value to one of
the parties to the suit, who had agreed with
another of the parties that they should not bid
against each other and that the laud, if purchased,
should be shared between them.

Upon an application in the partition suit by
some of the other parties to set aside the sale,

—

Held (DiAS, J., dissenting), that the agreement
between the purchaser and the other party not
to bid ag^nst each other and to divide the land,
if purchased, was not inequitable and did not
vitiate the sale.

D. C. Matara, No. 34,392. WettesinhE v.

JayAN

Petition' of appeal.

See Civil Proceduke, 23.

Petition of complaint, requisites of.

See Civil, Procedure, 28.

Plaint.

See Civil Procedure, 10.

Civil Procedure, ii.

"Planter's share."

See Immoveable Property, i.

Pleading.

See Banker and Customer.
Cause of Action, i.

Civil Procedure, 2.

Civil Procedure, 10.

• Civil Procedure, ii.

Civil Procedure, 24.

Civil Procedure, 27.

Immoveable Property, 3.

Practice, 6.

Promissory Note, i.

Promisscry Note, 3.

Vendor and Purchaser.

Police Station.

See Criminal I^aw, 4.

Practice.

I .

—

Practice— Order fixing casefor hearing—Appealable order— Courts Ordinance,

1889, section 75.

An order fixing a case for trial is not an Appeal-
able order under section 75 of the Courts Ordi-
nance, i88g.

D. C. Kandy, No. 4,417. LE MESURIER
V. I/E MESURIER

2.

—

Practice—Stamp—Summons 2inserved
—Reissue of summons—Fiscal—Ordi-
nance No. 3 of 1890, Patt II.

Page.

33

Page.

a summons once issued and returned unserv-
ed by reason that the defendant was not to be
found does not require, whtn reissued, to be
stamped anew with the duty imposed either by
Part II. or Part IV. of the Schedule to the Stamp
Ordinance, 1890.

D. C. Kandy, No.
Mendis

5,380. SiNGHO APPU V.

D. C. Galle, No.
Seneviratne

55.943- Tempi,er v.

41

3.

—

Practice—Order upholding cUtim in
execution—Ex parte proceedings—Ap-
plication to set aside order-'furhdiction.

An inquiry into a claim to property seized in
execution should be made with n,otice Do all par-
ties concerned, including the judgment cremtor
and judgment debtor.

Where a claim was made to property seized in
execution and the district judge held an inquiry
into the claim without notice to the plaintiff"Sud
ordered the seizure to be released-^

Held, that the district judge had power, upon
application of plaintiff and Upon being satisfied

of the want of notice, to open up the proceedings
and inquire into the claim anew in the presence
of the parties.

D. C. Kandy, No. 4,169. RANOAfPA The-
WAR V. JCUDADUREGE .

.

. . . . 45

4.

—

Practice—Land acquisition—Libel of
'

reference Claimants—Parties not
named in the libel~~Intervention—
Ordina?ice No. 3 of 1876, sections 11

a7td 32

—

Civil Procedure Code, sections

i8 atid 19.

In the matter of a reference under the Land
Acquisition Ordinance 1876, to which the only
claimants who appeared before the Government
Agent were parties defendant and in which the
questions submitted were as to the amount of
compensation and the respective rights of these
parties, the district court inquired into the
claims of certain other persons who appeared
before it but who did not regularly make them-
selves parties to the record.

Held, that the district court had no authority
to inquire into the claims of persons other than
the original claimants and the proceedings in
that respect were irregular.

Per Withers, J —Inasmuch as by section 32
of the Land Acquisition Ordinance 1876 the pro-
ceedings are subject to the practice and procedure
in ordinary civil suits, no person can intervene
iu any such proceeding otherwise than as pro-
vided in section 18 of the Civil Procedure Code.

70

5 .

—

Practice—Process—Returnable da}'—
Titne within which process should be

returned—Fiscal, liability of.

The fiscal entrusted with the service of a proi

cess has the whole of the returnable day to .

make return to the process, and is not in default

until the expiration of that day.

D. C. BaduUa, No. 399. Pai,aniandy v.

Rangasamy. F. C. Pishsr, FiscAi^otthe
Province of Uva, appellant .

.

. . 122

6.

—

La?id acquisition—Libel of reference—
.Award— Tenderofamount ofcompetisa-

tion—Pat lies unable to agree as to respec-
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Page.

tive in te7 ests—Pleading—Pi actice—Ir-

regularity—Ordinance No. 3 of 1876,

sections 8, 9, 10, 11, 13, 34, and 5$.

In proceedings under the I,and .Acquisition
Ordinance 1876 the Government Agent, after he
has made his award as to the amount of compen-
sation, should tender the amount to the claimants,
and such tender is a condition precedent to any
reference to court, and should be averred in the
libel of reference.

If the Government Agent agrees with the
claimants as to the amount of compensation, he
cannot, in making a reference by reason of the
claimants not being agreed among themselves as

to their respective interests in the land, re-open
the question of the amount of compensation, and
the sole matter which he can refer and which the
court can adjudicate upon is as to the apportion-
ment of the amount determined by the Govern-
ment Agent among the claimants.

If, however, the Government Agent does not
agree with the claimants as to the amount of com-
pensation, . then in referring that matter to the
court he cannot refer with it any question as to
the respective interests of the claimants in the
land. But the court may, if a dispute arises
among the claimants after it has determined the
amount of compensation, adjudicate upon the
respective rights of the claimants to the amount
so determined.

D. C. Galle, No. 4,035. Ei,i,ioT v. PoDi-
HAMY .

.

7.

—

Practice—Costs ofappeal—Taxation.

Costs of appeal include costs incurred in the
court below for the purpose of forwarding the
appeal to the Supreme Court, and which costs
the taxing oiEcer of the court below is competent
to deal with.

D. C. Kegalla, No.
Kai,u Menika .

85. Dingirihamy v.

See Administration, 4.

Civil Procedure, 6.

Civil Procedure, 7.

Civil Procedure, 8.

Civil Procedure, 10.

Civil Procedure, 24.
»• Civil Procedure, 26.

Civil Procedure, 30.
Civil Procedure, 38.
Civil Procedure, 40.

Civil Procedure, 45.
Civil Procedure, 51.
Criminal Procedure, 7.

Immoveable'Property, 3.
Minor.
Partition.

Prescription.

I .—PfescKption—Adverse possession—In-
tertuption by pending action—Kandy-
an Law—Revocability ofdeed ofgift^—
Ordinance No. 22 it/" 1871, section 3.

The institution of an action for the recovery
of' land against a party in adverse possession
does not, if unsuccessful, interrupt such posses-
sion. During the pendency of the action such
possession is in suspense, and time is not gained

152

154

Page.

by the occupant against his adversary. But if

the action is abandoned or lost, the period of its

pendency enures to the benefit of the party in
4)ossession.

D. C. Kandy, No. 4,646. Unambuws v.

JUNOHAMA .. .. .. ., 103

2.

—

Prescription—Adverse possession, tequi-

sites of^Acknowledgment of title—'

Ordhiance No. 8 of 1834, section 2

—

Ordinance No. 22 oj^ 1871, section 3

—

Burden ofproof^Evidence.

Observations by the Supreme Court on the
requisites of adverse possession necessary under
the Ordinances for acquiring title to land by
prescription.

D. C. Colombo, No. 98,202. Jain Carim
V. Rahim DhoTvI,.. ., .. .. 118

3.

—

Prescription—Amendment of plaitft—
Addition of a new cause of action—
Relation back to writ of summons—

r

Ordinance No. 22 of 1871, sections 8

and 9.

Where after the institution of an action on a
promissory note the plaint was amended by the
addition of an alternative count for goods sold
and delivered

—

Held, that this new cause of action related back
to the date of the original writ of summons, and
the period of limitation in respect thereto should
be reckoned up to that date and not up to the
date of the amendment of the plaint.

C. R. Colombo, No. 4,126. Morris v.

DiAS .. .. .. .. ..187

See Civil Procedure, 26.

Civil Procedure, 31.

Ejectment, i.

Mortgage.

Presentment of promissory note.

See Civil Procedure, 2,

Privy Council, appeals to. •

See Civil Procedure, 33.
Civil Procedure, 35.

Probation of first offenders.

See Criminal Procedure, 6.

Process.

See Practice, 5.

Proctor, service of summons on.

See Civil Procedure, 8.

Proctor's Lien.

Procto7-''s Hen-^Title deeds—Mortgage
—Action in detinue. »

•

The plaintiffs, owners of a certain laud, having -

agreed with F to sell the land to him and to take

from him a mortgage thereof for the purchase
money, delivered the title, deeds of the land to

defendants as proctors and notaries of F, for the

purpose of drawing the conveyance and mortgage
bond. The instruments were duly drawn and
executed, and the plaintiffs subsequently repur-
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chased the land in execution of a judgment on
their mortgage, but the defendants detained the
title deeds from plaintiffs claiming a He'll on them
for their fees which were to be paid and were due
byF.
In an action by plaintiffs against defendants for

the recovery of the title deeds

—

Held, that in the absence of any special agree-
ment or of circumstances indicating a contrary
intention, the inference was that the plaintiffs in
delivering the deeds did not intend to part with
the possession of them absolutely in favour of F,
and no right to such possession passed to F even
on the execution of the conveyance in his favour,
and that therefore neither did the defendants as

F's proctors and notaries acquire a lien over the.
title deeds for the fees due by F or any right to
detain them from the plaintiffs.

D. C. Colombo, No. C 1,142. Anderson, v.

. L,oos ... .. .. ..66
Proctor.

See Civil Proceduke, 23.

Promissory Note.

I.

—

Promissory note—Signature on blank'

paper—Authority to fill up—Plea of
non est factum

—

Evidence Variance—Pleadifig—Bills of Exchange Act,

1882, section 20

The aigning and delivery of a blank stamp paper
in order that it may be converted into a promissory
note operates as a. primafacte authority to fill it up
for any amount that may be covered by the
stamp.
Per Ci,ARENCE, J.—Any agreement restricting

such authority must be specially pleaded, and is not
provable under a mere traverse of the making of
the note.

D. C. Colombo, No. 1,763. Murugappa
Chetty v. Perumai, Kangany .

.

. . 86

2.—Promissory note—Stamp—Notepayable
on demand—"Postage Revenue, Five
Cents'" stamp—Admissibility of note

in evidence— O1 dinance No. 3 of 1890,

section 5

—

Proclamation of August
I, 1890.

Since the Stamp Ordinance. No. 3 of 1890, and
the Proclamation of August T, 1890, issued there-

under, a promissory note payable on demand,
bearing a stamp of the denomination " Postage
Revenue, Five Cents", is not duly stamped and is

inadmissible in evidence.

D. C. Kandy, ' No. 4.967-

Ai<i,AGAN Kangany
Watson v.

3.

—

Pfomissory note—Granting of a note

on account of a debt— Satisfaction—
Extinguishment of a debt—Remedy—
Composition—Pleading.

The'taking of a bill or note on account of a debt

does not extinguish the liability for the debt, but

only suspends the remedy, which revives if the

bill or note is dishonoured; "but where the bill or

note is taken expressly in satisfaction of ths debt,

the debt is extingxiished and the only remedy
thereafter is on the instrument.

D. C. Colombo, No. C 509. Arunasai,EM
CHETffY V. Vebrawago

89

143

See Civil Procedure 2.

Civil Procedure 9.

Public Place.

See Gaming, i.

Public Servant.

See Criminal Law, 9.

Criminal I/AW, 12.

Public Street.

See MuNiciP.vL Councils Ordinance, i.

Receiver.

See Civil Procedure, 42.

Reconvention.

See Civil Procedure, 22.

Registration.

I .—Registration—Deed of gift— Valuable

consideration—Priority— OrdinanceNo.
8 of\%(yj,> section 39.

~

The operation of section 39 of the Land Regis-

tration Ordinance, 1863, in favour of deeds regis-

tered before deeds earlier in date, is confined to

deeds made for valuable consideration.

Therefore a deed of gift does not, by reason of

prior registration, prevail over another deed of gift

prior in date.

D. C. Galle, No. 55,837. Mohamadu
Hamidu v. RahimuTTtj Natchia

2.

—

Registration— Usufructuary mortgage
—Lease—Mortgagees interest seized in

satisfaction of previous judgment—
FiscaVs conveyance—Priotity in regis-

tration—Real property, conveyance of
by fiscal— Ordinance No. 8 of 1863,

sections 28 ayid 39.

A mortgagee with right to possession of the mort-

gaged land in lieu of interest .can legally lease the

property to third parties.

Where an usufructuary mortgagee leased the

mortgaged propertj to a third party for a certain

term, and subsequently his right, title, and interest

in the property as such mortgagee was seized

under writ against him and sold to a purchaser

who registered the fiscal's transfer prior to the

registration of the lease

—

Held (BuRNSiDE, C. J., dissenttente), that the

purchaser at fiscal's sale, by reason of prior regis-

tration of the transfer to him, had a nght to the

possession of the property preferent to the lessee.

D. C. Galle, No. 994. Uduma Lebbe v.

Sego Mohammado

See Immoveable Property, 3.

Replication, necessity for.

See Civil Procedure, 34-

Ees judicata.

See Civil Procedure, 26.

Resistance to execution of decree.

See Civil Procedure, 28.

3a
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Civil. Procedure, 39.

Civil Procedure, 51.

Eevision.

See Civil Procedure, 40.

River bed.

See Forest Ordinance i.

Eiot.

See Criminal Procedure, 9.

Eoad Ordinance.

Caust of action— Warrant ofay rest——Execution—Noyi-paymint ojcommu-
tation tax— (Jrdina7ices No. 10 0/ i?>6i

and No. 31 ^1884

—

Liability of office
j-

excuting ivarraji

t

—Assau It^—Hand-
cuffijig.

An officer to whom a warrant is issued for the
arrest of a person for non-payment of commu-
tation under the Road Ordinance is protected from
civil liability in executino^ the warrant, even

^
though the tax is not actual!)' due and the warrant
had been irregulary issued.
But the warrant does not protect him in respect

of any a.ssault committed by him in the course of
the arrest or any detention longer .than is nece.-;-

sary; nor is he justified in handcuffing the person
arrested unless there is necessity, the burden of
proving which lies on him.

Perera y. Ai,i.isD. C. Kandy, Nou 4,237.

Eoman Dutcli Law.
Tacit hypothec ofchildren overproperty
ofsurvivitigparent—Marriage i7i com-
mu7iity—Co7itinuance of cOTriTnimity
between suyvivingparent a7id children—Roma7i Dutch Law— The Matri-
monial Rights a7id Liheritatue Oy'di-
na7icc No. i^ of 1876.

The principle of the Roman Dutch Law, by
which the community of property exisiting
between the surviving spouse who remained in
possession and the children until a division of the
estate was effected, was never adopted in Cej'lon,
nor was the principle by which the children were
given a tacit hypothec over all the property of the
surviving spouse for the share inherited h\ them
from the deceased .spouse.

D. C. Colombo, No. C. 422. Wijeyekoon v.
GOONEWARDENE

See Civil Procedure, 51.
Executor, 2.

Vendor and Purchaser.

Eules and Orders, 1833.

See Civiijl Procedure, 17.
Civil Precedure, 50.

Rum.
See Spirits.

Sale of goods.

Sale ofgoods—Cantract—" Finn offer
"—

Right of purchaser to accept part—
Writi7ig, construction of.

39

59

155

Pag^

a writing in the terms—"I ag-ree to sell to..
the plumbago now at their mills at the

following prices, viz., lumps at Rs, 145 per ton,

chips at Rs. 75, and dust at Rs. 50," and signed
by the owner of theopoods-
Held (Lav^^rie J. dissenting), to contain a com-

plete contract of sale and not a mere offer to sell.

Held also that, even if it were an offer only, the
part}' to whom the offer was made could only
accept or reject the ^foods as a whole, and it was
not competent for hini to accept part of the goods
and compel the owner to receive back the rest.

Y>. C. Colombo, No. 119 C. Sandoris Sii,va
V. Voi<KART Brothers ,

.

. . 197

Salt. Ordinance.

Salt Ordinance—Possessing salt with-
out license—Possessi7ig C07itrary to te7ior

of license— Weighing— 07-dincuice No-.

6 ofiSgo, sections 5, 6, 16, a?id 17.

Upon a charge of possessing 5^ cwt. ofsalt with-
out a license under s. 16 of the Ordinance No. 6 of
1S90, it appeared that defendant had lawfully
purchased a quantity of 280 cwt. for the possessida
of which a license was issued to him, and that
upon the salt being re-weighed shortly afterwards
there were found 285J cwt., the charge being laid
in re.spect of the excess."
Held, that the offence disclosed was not that

charged, but the offence of possessing salt con-
trary to the license.

P. C. Puttalam, No. 1,959. Saw Inspector
OP P[JTTAr,AM V^ NONIS

Security in appeal.

See'Civit, Crocedure, 7.

Civil Procedure, 4.

Sequestration.

See Civil Procedure, 6.

Civil Procedure, 17.

Service tenure

See Civil Procedure, 13.

Shroff of Bank
See Civil Procedure, 6.

Small Tenements ( 'i^inance.

See Civil Procedure, 24.

Spirits.

Ru7n—fa7/taica rum—Imported spirits—Ordinance No. iO(?/'i844, section 26..

The provisions of the Ordinance No. to of 1844
as to sale of spirits meuti'iiied therein apply to
such spirits whether manufactured out of or in
Ceylon.
Accordingly, the unlicensed sale of Jamaica rum

imported into Cej'lon
Held, to be an offence under section 26 of the

Ordinance.

P. C. Kalutara, No. r3'205. SiLVA v. DoRlS 71

Stamp.

•See Civil Procedure, i.

Practice, 2 <

Promissory Note, 2.
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Substituted service.

See Civil Procedurb, 8.

Summary procedure.

See Civil, Procedure, 19.

Civil, Procedure, 41.

Civil, Procedure, 44.

Summary procedure on liquid claims.

See Civil Procedure, 15.

Summons, service of on proctor.

See Civil Procedure, 8.

Taking plaint off the file.

See Civil Procedure, 10.

Civil Procedure, ii.

Taxation of costs.

See Practice, 7.

Thesawaleme.

See Husband and Wife, 2.

Timber.

See Forest Ordinance, 3.

Toddy.

See Immoveable Property, 4,

Trustee, payment to.

See Civil Procedure, 2.

Vendor and purchaser.

Vendor and purchaser— Warranty of title—Sale of land—Covenant to warrant
and defend—Implied warranty—Rom-
an Dutch Law—Constructionofdeed—
Pleading—Demurrer.

A deed of conveyance contained the following
covenant :—" I do hereby declare that I did no act

whatever previously to invalidate this sale and
I do agree to settle all disputes that may arise

in respect thereto." <

/feld, that the above covenant was limited to

the vendor's own acts and to disputes, arising

therefrom and did not amount to a general cove-

nant to warrant and defend title.

In an action by the vendee against the vendor
under the above conveyance, the plaint averred
that " by the said deed the defendant represent-

ed that he was the owner of the said land arid

promised to warrant and defend the plaintiff's

title to it." It then averred that a third party
having ousted plaintiff from a portion of the
land, plaintiff raised an action and gave notice

thereof to defendant and called upon him to

warrant and defend. The plaint further averred

"that in breach of his promise defendant failed

to warrant and defend his title" to the portion

in -question, and it then proceeded to state that
" the defendant had no title whatever to tlie said

allotment and his alleged title thereto was
absolutely defective."

Page.
He/d, per Burnsidk, C. J., aud Withers, J.,

that 'the above was a declaration of au express

covenant for title, which was not contained in

the conveyance, aud was therefore bad on de-

murrer.

D. C Badulla, No. 28,689. Silva v. Ossen
.Saibo .

.

.

.

.

.

• 79

Verandah.

See Municipal Councils Ordinance, i.

Warrant.

See Road Ordinance.

Warrant aud defend.

See Vendor and Purchaser.

Warranty.

I.— Warranty—Sale of oil in pipes— War-
ranty as to pipes— Construction of

contract—Action fot brcachofwarranty
as to pipes.

A contract in writing for the sale of " 100 tons

good merchantable coconut oil, in pipes, with

small packages to suit stowage. Delivery in

November—December, 1890, at Rs. 330 p^r

ton in good merchantable condition f o. b.

Ship named by buyers."

—

Held, to contain an express warranty that the

pipes aud packages as well as the oil were in

gooe merchantable condition and fit for ship-

ment at the time of delivery under the contract.

D. C. Colombo, No. 2,222. Dei,mege v.

FrEDDEIstberg .

.

.

.

. . 146

2.

—

Sale of goods— Warranty—Misiepre-

sen tation—Eviction^Repetition ofprice.

By Roman Dutch Law there is implied in

every contract of sale of goods a warranty by the

vendor that the purchaser shall have the absolute

and dominant enjoyment of the goods. But
before the purchaser can recover damages for

breach of such warranty, or claim back the price,

he must suffer eviction by the judgment of a

competant court that the goods were the property
of some third party. Such judgment is not «
binding on the vendor unless he is called upon to

warrant and defend the purchaser's title.

D. C. Colombo, No. C 868. Abdul Ai,i,y v.

Cader.4.vai,oe .

.

.

.

. . 165

See Vendor and Purchaser.

Water Closet.

See Municipal Councils Ordinance, 2.

Will.

Will—Proof of execution—Probate—Prac-

tice.

The question whether a will which has never

been admitted to probate can be proved incident-

ally in an action in support of title to property

discussed.

D. C. KAI,U<rARA No. 514. SiLVA V. GOONE-
WARDAUE . . . - . . 140

Witness.

See Criminal Procedure, 3.
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Present

:

—Buknside, C. J.

{Febrtiarg 4 and 11, 1892.)

P. C. Kandy,
{ jr -n t>

No 124'il (
Kalu Banda v. Pusumba.

Griminal Procedure—Appeal—ifon-summary case—
Order of discharge—Appeal by the complainant—
Criminal Procedure Code, sections 405 and 406

An appeal lies at the iustauce of the complainant
from au order discharging the defendant in a case not

sumui irily triable, but the Supreme Court would not in

g-eneral interfere on such appeal and would leave the

question of committing the defendant for trial to be
dealt with by the Attorney-Genoral's Department

This was a prosecution for an oifence not sum-

marily triable by the Police Magistrate. A charge

having been framed, the case was referred to Crown
Counsel, upon whose instructions the Magistrate

subsequently discharged the defendant. Thereupon

the complainant appealed.

Wendt, for complainant appellant.

Domhorst, for defendant respondent, took the ob-

jection that no appeal lay. The Supreme Court had

declined to interfere with the refusal of Magistrates

to commit, on the ground that such interference

would bring the Court into conflict with the Attor-

ney General's Departm&nt, who might refuse to

prosecute upon the committal.

Wendt, for the appellant. The appeal clearly lies,

section 406 of the Criminal Procedure Code giving

the right to appeal against " any judgment, sen-

tence, or order" of a police court, and this Court has

so held. Here, the discharge is upon the instruc-

tions of the Attorney-General's Department, (whose

instructions the Magistrate is bound to obey), and it

is submitted the propriety of it may be questioned

by appeal. It would be idle to re-refer the appel-

lant to the very authority by whose action he is

aggrieved.

Cur. adv. vuM,

On February 11, 1892, the following judgment

was delivered :

—

BuBNSiDE, C. J. This is an appeal in a non-sum-

mary case against an order discharging the accused.

The order was made under instructions from the

Attorney-General's Department.

That we have a right on appeal to reverse these

orders, I do not doubt ; but the question is whether,

except under especial circumstances, we should ex-

ercise that right. I think not : we cannot compel

the Attorney-General to file an indictment, and the

decision of this Court would only be brutum fulmen,

unless indeed the circumstances were such as would

justify this Court in the position, that the refusal to

act in accordance with the opinion of the Court was

due to more than conscientious motives and official

discretion.

It is better to leave these questions to be dealt

with by the authority to which they have been es-

pecially committed by the Legislature, viz. the At-

torney-General's Department.

A^rmed,
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Present

:

—Bukxside, 0. J. aid Dias, J.

{February 19 and 26, 1892.)

D. C. Kuranegala,") In the matter of the guardian-

(Guardianship) > ship of Richard and James

No. 12, ) Henry, Minors.

Stamps—Guardianship proceedings—Civil I'rriceilure

Code, Chap. XL -Ordinance No. 3 of l8m~Con-
gtruction.

Griiavdianship proceeding's under Chapter XL of the

Civil Procedure Code are not liable to stamp duty ; and

tills exemption extendsto applications under that chapter

in the way of summary procedure, notwithstanding ths

provisions of section 373 of the Civil Proeedure Code.

Revision.

On October 19, 1891, an application purporting to

be made under ssstion 591 of the Civil Procedure

Code was submitted in this matter on behalf of a near

relative of the minors for the purpose of recaUing the

certificate of guardianship. The petition, affidavit

and appointment of proctor tendered were all un-

stamped. The Secretary of the Court, before passing

the papers, asked for the directions of the Court on

the question of stamps. The learned District Judge

(P. Arunachalam), ruled that no stamps were required

in guardianship proceedings, and ordered that the

papers submitted be accepted and notice issued to the

guardian in terms of the prayer of the petition.

The Acting Solicitor-General then moved in the

Supreme Court on behalf of the Crown for revision of

the District Judge's order, and notice having been

issued to the applicant, the matter came on for argu-

ment on February 19, 1892.

Hay, A. S.-G., for the Crown. The order under
revision is wrong. The petition and connected pa-

pers require to be stamped. It is presented under
section 591 of the Civil procedure Code, which directs

the application to be " by way of summary proce-

dure" ; and summary procedure is regulated by sec-

tion 373, which requires a " duly stamped" petition.

The value of the stamp must be determined by the

Stamp Ordinance, 1890, which, in Part II of Sche-
dule B, prescribes an ad valorem duty on " every

petition" in the District Court.

Dornhorst for the applicant. The District Judge's

order was right. Under the procedure obtaining

before the Code, no stamp duty was levied on guar-

dianship proceedings, and there is good reason for

the exemption. In the generality of cases the minor's
estate, as forming part of his parents' property, has
just paid probate or q,dminist;ration di^ty, and this

would make a double tax. The Code itself iqade no
express change in the law, but it is sought to support

the charge under the Stamp Ordinance which wms

enacted long after. It is apparently argued that

guardianship proceedings fall within the description

" Civil Procedure" in Part II of Schedule B, whereas

they clearly are included in " Testamentary proceed-

ings," for which Part III specially provides. And

it is significant tliat Part III, by reridering liable to

duty " every pleading other than a petition," would

seem expressly to exempt such a petition as the

present. Part 11, again, expi-essly im J033s a duty on

a certificate of curatorship under Chapter XL and

on every account filed thereunder, implying that all

other connected proceedings are t5 ba on blank. A
practical difficulty in requiring- a stamp is the impos-

sibility of asoertainin-j the " value" involved in a

guardianship petition, the duty being ad valorem.

No duty being clearly and unmistakeably imposed,

the Ordinance must be construed so as to inflict the

least burden on the subject.

Hay, in reply.

Cur. adv. vult.

On February 26, 1892, the followingjudgment was

delivered :
—

BuRNsiDE, C. J.—-After very mature consideration

I am of opinion that the ruling in this case by the

District Judge is right and shoild b3 aSSrmei. The
Judges of this Court had issued instructions to the

Registrar, on the question being submitted to them,

that guardianship pro333ling? wara subject to the

stamp duties imposed by the Stamp Act on civil pro-

ceedings as contradistinguished from testamentary

proceedings ; and the question having arisen before

the District Judge, as to whether such proceedings

were liable to stamp duties at all, he has decided

tliat they are not, and the Crown has brought th3

matter before us to be dealt with on revision of the

District Judge's judgment.

The reasons advanced by the District Judge for his

judgment seem to he conclusive. It is not denied

that previous to the passing of the Civil Procedure
Code applications for guardianship proceedings were

not subject to stamp duties under the old Stamp
Acts. No express reference is made to such pro-

ceedings either in the old Acts or in the recent Act

of 1890, and if the recent Act applied, it can only he

because of that part of it which contains the duties

on law proceedings.

Now, it is, in the first place, to be observed that all

the duties on law proceedings are graduated with

respect to the value of the property to which they

refer, or the ciainj in money, and considering that

guardianship cases in their priinary initiation do not

necessarily involve any question of a money value,

it is Jiot illogical to conclude that such a mode of
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adjustment of stamp duties was not intended to

apply to them.

Then again, a special and one duty only is pres-

cribed for every certificate of curatorship under

Chap. XL of the Code and another duty on accoimts

filed thereunder. This would seem to exclude the

position that any other duties were chargeable in

respect of proceedings of the same nature, more

especially if such contention involved the conclusion

that these very specially taxed proceedings were

also liable to taxation under the general imposts on

all law proceedings.

Section 691 of the Code does certainly require

that an application such as that under censideration

sliall be by petition by way of summary procedure,

rnd section 378 directs that it should be upon a

" duly " stamped written, petition, or it may be made
orally upon the'' requisite" stamp being furnished.;

lut I see nothing in these words to preclude the con-

clusion that, if the law does not require a stamp in a

particular proceeding by way of summary procedure,

a petition in such a matter could be presented un-

stamped.

Then again, as the learned District Judge has put

it, statutes which impose a pecuniary burden on tlie

people must be strictly construed, and charges upon

the subject must be imposed by clear anrl unam-

biguous language. The subject is not to be taxed,

unless the languaj,e by which the tax is imposed is

perfectly clear and free from doubt. In case of

doubt the construction most beneficial to the people

must be adopted.

There are great doubts in this case, and we must

uphold the District Judge's ruling against the tax.

DiAS, J. concurred.

Aflrmed.

-: :-

Present

:

—Clarence and Dias, JJ.

[December 18, 1891, and January 19, 1892.^

\t' oiSo' '
/• Sadayappa Chetty v. Lawbenoe.

No. 2173. i

promissory note—Action by indorsee against makers—
Traverse of averment of presentment—Admissi-

bility of evidence to prove excuse for non-present-

ment—Civil Procedure Code - Pleading—Agree-

ment between debtor and creditors to pay to a trus-

tee—Payment to the trustee Defence.

According to the rules of pleading' laid down in the

Civil Procedure Code, an excuse for non-presentinciit

of a promissory note or a waiver of presentment must

be specially pleaded by a statement of facts relied on

in tliat behalf.

When the presentment of a promissory note is averr-

ed in the plaint and traversed in the answer, such aver-

ment is not proved by evidence showing circumstances

of excuse or waiver of presentment, nor is siicli evidence

admissible in the absance of necessary avements in the

plaint.

W)ii>i'e to an action by the indorsee against the

make.s of a promissory note it was pleaded that the

defendants and the plaintiff and other holders of

l)romissory notes of dffendants had agreed that tlie

defendants should pay all monies then due by them on
promissory notes, iif wh'ch tlie note sued upon was
one, in certain instalments to certain one of the credi-

tors as trustee for the rest and for defendants, the

trustee undertaking' in the meantime to retire such

not es when due, and that tlie defendants had in pur-

suance of the agreement paid all the instalments to the

trustee

—

Held, that the agreement and payment to the trustee

thereunder was a good defence to the plaintiff's action

on the note.

The plaintiff as indorsee of a promissory note dated

July 10, 1888, payable at the office of the New
Oriental Bank Corporation, Colombo, sued the

defendants as makers thereof, the plaint averring

due presentment of the note at the office of the said

Bank.

The defendants among other things denied the

presentment of the note and further pleaded in sub-

stance that it was agreed between the defendants, one

Wytelingam (in whose favour the note in question

and other notes had been made) and the holders of

the said notes, one of whom was the plaintiff, thait

Wytehngam should pay and retire all the said notes

and that the defendants should by a deed agree to pay

to Wytelingam the monies due on the notes by

monthly instalments of Rs. 1.000 ; that it was further

agreed that Wytelingam should be the agent and

trnsteee of the said holders for the purpose of receiv-

ing such payments, and that the plaintiff and other

holders then agreed and' promised that if the defend-

ants should so pay Wytelingam, such payment should

discharge defendants from all obligations arising on

the said notes. The answer proceeded to state that in

pursuance of such agreement the defendants by a

certain deed (which was pleaded as part of the

answer) engaged themselves to pay to Wyteligam

the sums of money due on the said notes in instal-

ments as agreed, and that in terms of the deed the

defendants did pay all the instalments to Wytelingam.

The plaintiff in his replication, among other things,

denied the agreement pleaded, and denied that

Wytehngam ever was his agent or trustee, or that the

defendants paid to Wytelingam the amount of the

note sued upon or that Wytelingam was authorized

by plaintiff to receive payment of the same.

The deed pleaded in the answer was an indenture

dated July 18, 1888, between the defendants and

Wytelingam, which, after reciting that the defend-

ants were indebted to Wytelingam on certain notes
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specified in a schedule A (among them being the

note sued on) and to certain other persons on

notes specified in a schedule B, and that they had

requested Wytelingam to give them time for payment

of the notes in his favour and to obtain time from

the other persons for payment of the notes in their

favour, which Wytelingam agreed to do, witnessed

that the defendants engaged themselves to pay to

Wytelingam Ks. 1,000 monthly, that Wytelmgam

bound himself to apply such payments in reduction

of the amounts due to himself and other creditors on

the notes in schedules A and B and not to allow any

of the said notes to be dishonoured and not to sue

or allow the other creditors to sue on any of the said

notes and to save and indemnify defendants from all

liability on the said notes. The deed also contained

a hypothecation of the stock-in-trade in a certain

shop belonging to defendants, as security for the

due performance of the agreements on defendants'

part.

At the trial the plaintiff sought to meet the denial

of the prer-entment of the note for payment by evi-

dence (which was objected to) to the ellect that when

the note fell due the defendants informed him of

their inability to meet it and requested him to accept

a part payment and a renewal for the balance, but

that they did not either pay part or renew for the

balance. The learned District -Judge {Owen Morgan)

disbelieved the plaintiff's account of the cause of non-

presentment, and as to the agreement pleaded in the

answer and payment to Wytelingam thereunder, he

found for the defendants, and he dismissed the plain-

tiff's action with costs.

The plaintiff appealed.

Withers, (J. Grenier with him) for the appellant.

The learned District Judge was wrong in hold-

ing there was no presentment of the note.

There is evidence, which it is submitted ought

to be accepted by the Court, that when the

note fell due the defendants informed plaintiff

of their inability to pay and requested him to

retire it, promising to settle with him. This evi-

dence, it is submitted, was admissible under the

averment of presentment and is prima facie proof

that the note had been presented. Lundie v. Bohert-

gon, 7 East 231 ; Groxon v. Whitehall Worthen, 5 M.

& W. 5. Th^ as to the alleged agreement, it is sub-

mitted that it affords no defence to the action. The

plaintiff is no party to the deed, which on the face of

it shows that it was not entered into in consequence

of an arrangement with creditors but was an inde-

pendent agreement between defendants and Wyte-

lingam personally. Further, the note sued on had

not been endorsed to plaintiff at the date of the deed

and is in fact scheduled therein as being held by

Wytelingam. Therefore the agreement pleaded is no

defence in this particular action.

Dornhorst {Sampayo with him) for the respondents.

The evidence of the alleged promise to pay after the

note fell due was not admissible under the special

averment of presentment. The facts attempted to be

given in evidence constitute an excuse for non-pre-

sentment, but such excuse if relied on should have

been specially pleaded. Under section 40 of the

Procedure Code, which corresponds to Order xix,

r. 4 under the Judicature Acts, every "material

fact" must be pleaded, and therefore such a

special matter as an excuse for non-present-

ment should be pleaded. The cases cited are

old authorities and do not apply to modern

pleadings. Even if otherwise, all that they did decide

was that a promise to pay was prima facie evidence

of presentment. But here it is admitted that there

was in fact no presentment at all, and therefore the

cases cited do not help the other side. As regards

the main defence, it is submitted that the agreement

and payment thereunder, as to which the District

Judge found for the defendants, afford a good de-

fence in law. It is not shown that the note had not

been endorsed to plaintiff at the date of the agree-

ment. The deed scheduled the notes merely accord-

ing to the payees, and not with reference to the

holders at the time. Further, it is shown that the

agreement, to which the plaintiff was a party,

embraced all the notes of defendants outstanding

at the time, whoever were the holders.

J. Grenier, in reply,

Cur, adv. vuU.

On January 19, 1892, the following judgments

were delivered :

—

Claeknce, J.—Plaintiff declares on a promissory

note payable at the New Oriental Bank Corporation

made by defendants in favor of one Wytelingam

and by him endorsed to plaintiff. Plaintiff' appeals

from a judgment dismissing his action with costs.

Defendants admit the making of the note, but

traverse plaintiff's averment of presentment, and

also set up a defence, the substance of which is a

plea that by agreement between plaintiff and Wy-

telingam and other creditors of defendants, it was

arranged that defendants ^lould pay the moneys

due on the note now sued on and other notes to

Wytelingam in trust for defendants and cre-

ditors, and that defendants did so pay Wytelin-
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gam. Plaintiff denies that there was any such

agreement.

It is not contended on plaintiff's part that the

note was presented at tlie New Oriental Bank Cor-

portion for payment by defendant. As to thi.s,

plaintiff deposed that, on the day wlien the note fell

due, defendants came to him and informed him of

their inability to meet it, and asked him to accept

part payment and a renewal for the balance, to

which he assented, but defendants did not keep

their promise to pay part and renew for the

balance,

This will be a valid excuse for non-presentment,

but in my opinion, according to the rules of plead-

ing laid down in our Procedure CoLle, such an eKcuse

for not presenting should be pleaded as such by a

statement of the facts relied on in that behalf. I

do not think it was open to plaintiff to meet defen-

dants' traverse of his averment of presentment by

deposing to an excuse for non-presentment or a

waiver of presentment. But the main defence op-

losed by defendants to plaintiff's declaration is the

lea, already mentioned, of an agreement between

efendants and plaintiff, Wytelingam and otlier

creditors of defendants, and a payment to Wytelin-

gam under that agr^jement. The agreement is not

very clearly pleaded, but the substance of the agree-

ment as pleaded seems to be—that plaintiff and

Wytelingam and other holders of defendants' notes

agreed with defendants that Wytelingam should

rcitire all the notes and bs repaid by defsndants in

monthly instalments, Wytelingam being a trustee for

himself and the other creditors of the moneys so

received from defendants, and defendants giving

Wytelingam a notarial obligation in the amount of

the notes included in the agreement.

Defendants did execute the notarial deed in

favour of Wytelingam and thereby promised to

pay Wytelingam the amounts of a number of notes

included in two schedules. The note now sued on

is included in schedule A which scheduled notes of

which Wytelingam was payee. The learned Dis-

trict Judge says in his judgment that this note had

not been endorsed to plaintiff at this time. I do

not, however, find any evidence as to the date when

Wytelingam endorsed the note. It does not fol-

low from the note being included in schedule A that

Wytelingam was then still the holder, for the sche-

dules seem to classify the notes according to who

were the payees. However that may be, if the de-

fendants' stoi-y of the agreement is true, the inten-

tion seems to have been to make WyteHngam a

means of collecting all the notes, and so the note

would either way be within the scope of the agree-

ment.

The direct evidence offered by defendant in proof

of the agreement is entirely that of second defLMidmt,

who scys that at a meeting between himself, Wyte-
ling.im imd plaintiff and several other Ohetty creditors

of defendants, at Wytelingam's house, this arrange-

ment was agreed upon. Neither Wytelingam nor

any of the other Chetties are called.

There are, however, some corroborative cirenni-

stances going to lend support to second defend mt's

narrative. He says—and the matter is one en

which he could at once have been contradictcl if the

fact be otherwise that none of the other Chetties

have sued him. Plaintiff is the only one who has

sued defendants, and he was not prompt in suin^-.

Defendants have also adduced substantial evidence

in proof that they did make to Wytelingam the

payments corresponding to the scheduled notes. And
lastly, there is the circumstance that plaintiff, when
examined as a witness in a previous action, which

has already been before us in appeal, in which the

Chartered Mercantile Bmk was plaintiff and he wa^

defendant, admitted that Wytelingam was appointed

a trustee to recovt:r moneys due to himself and other

creditors.

The learned District Judge believes that the

agreement which d-fendants set up was made, and
so upholds defendants' plea, and I see no reason why
we should take upon ourselves to say that he

is wrong.

Upon the point as to presentment I think that

plaintiff failed. He allege 1 due presentment and
the evidence, which he offered, to prove a good rea-

son why there was no presentment, was in my opinion

rightly objected to. There is also no reason why
we should pronoimce the District Judge to have
been wrong in apholditig the defendants' main
defence.

DiAS, J.—This is an action by the endorsee of a

promissory note against the makers. The note was

payable at the New Oriental Bank Corporation.

Admitting the note, the defendants deny the due

presentnent, and set up a special plea to the effect

that there was an agreement lietween them and

their creditors, including the plaintiff, with regard to

the payment of this and other notes then held by

the defendants' creditors. On the question of pre-

.^entmcnt, there does nnt S'C'm to have been any

presentment at all, but the plaintiff tried to excuse

the non -presentment by evid 'nee, which he was not

entitled to do in the al)sence of any averment in the

pleadings. 'I his, however, is a minor matter, but

the defence principally relied on by the defendant

is tlie agreement pleaded in the answer.

In a well considered judgment the District Judge
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upheld the defendants' contention founded on the

agreement, and he gives very good reasons for that

opinion, and I agree with my brother Clarence that

the judgment should not be disturbed.

Ap,rmed.

-:o:

Present:—Buknside, C. J.

P. C. Panadure,
|

No: 5211.
I

{October 1 and 6, 1891.)

Perbra v. Perera.

Gaming—" Public place "—" Place to which the pub-

lic have access ivhether as of right or not "

—

Ordi-

nance No. 17 of 1889 section 3, subsection 2

—

Con-

struction.

The word " access " in section 3 subsection 2 of the

Ordinance No. 17 of 1889 means legal access, i. e. access

as of rig-ht or by the express or tacit licence of the owner
of the land, and not such access as would constitute a
trespass against the owner.
The land of a private individual, whether enclosed or

not, the entering of which would be a trespass against
the owner, is not a place to which the public have access
within the meaning of the Ordinance.

This was a prosecution for unlawful gaming un-

der Ordinance No. 17 of 1889. The place in which

the gaming was alleged to have taken place was
described in the evidence as follows : — " The garden
" belongs to the accused. It is not enclosed. It ad-
" joins the high road— there is no fence between it

" and the high road. It is not a residing land.

" Anybody can go on it from the high road."

The defendants appealed from a conviction.

Dornhorst for defendants appellant.

DumHelon, 0. G., for the Crown.

Cur. adv. vult.

On October 6, 1891, the following judgment was
delivered :

—

BuENSiDE, C. J.— I cannot affirm the conviction,

becir.nse I cannot find out what oflPence the
accused have been convicted of. The plaint dis-

closes no offence— it says they "engaged in un-
lawful gaming, betting with dice and money."
This is not the proper description of any offence

within the Ordinance. Then, the Magistrate says

that the charge was framed and read to the
accused. If it was, it has been omitted from the
record. I cannot find it. Then, the Magistrate
says, be convicts each of the accused under section

4 of Ordinance No. 17 of 1889. Now, that
section creates no offence, but merely imposes
a penalty on "unlawful gaming" and within
that term is included nearly a dozen different
offences; so that I must quash all the pro-

ceedings. I do not hesitate to do so, because on tlie

law the Magistrate is mistaken. He holds, that

because a place is unenclosed, it becomes a pnbli'^

place to which the public " have access whether as of

right or not," within the Ordinance relating to gam-

ing. The word " access" mu'-t be presumed to menn

legal access, and the word " p'ace" must be construed

to mean either public place, to which the public hive

of course legal access as of right, or a private place to

which they may have legal access, whether as of right

or by the tacit consent or express licence of the owner.

It cannot be held, that because a trespasser on the

land of a private individual, by jumping over the

fence, obtained access to the plane, therefore such a

place would be within the Ordinance. A person who

obtains access to unenclosed land, without a right or

the consent or licence of the owner, is as much a tres-

passer as one who in the same way obtains access to

enclosed land, and if the Magistrate's interpretation

of the Ordinance were right, then a person who

jumped over an enclosure would be a person having

access, though not of right, to the place he trespassed

on, and so the place would be a public place because

the person had access to it, though not of right-

Besides which, it would give the Ordinance universal

application, as it is not possible to imagine any place

in this Island, to which the public may not have ac-

cess either of right or not.

Set aside.

:o :

Present:—BuRNSiDE, C. J. and DiAS, J.

{Febncary 26 and March 4, 1892.)

D. C. Matara,
1

No. 35,819.
J

Jayasuria v. Omar Lebbe
MaRCAR.

" Planter's share" —Interest in land - Notarial agree-

ment—Ordinance Xo. 7 of 1640, section 2 —Pre-
scrijjtion.

A "planter's share" is an interest in land witliin
the meaning of section 2 of Ordinance No. 7 of 1840,
and cannot be acquired by the planter except by means
of a notarial instrument or prpseriptire possession.

Prescription witli reference to a " planter's share"
begms to run, not from the date when the planting
commenced, but from the completion of the agreement,
when the planter has taken his share and begun to pos-
sess it adversely to the owner of the land.

This was an action under section 247 of the Civil

Procedure Code to have it declared that certain pro-

perty seized under a writ issued at the instance of

the plaintiff was the property of his judgment debtor
and liable to be sold under the writ. The property

was described in the plaint as " the planter's share or

interest, bein^^ one half of the trees of the second

plantation" of certain gardens. The answer denied
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title of the pl.dntiff's judgment debtor, and

her pleaded that even if the judgment debtor

ited the land as alleged he had no right to any

iter's interest in the lands, because he had not

ited under any notarial agreement. The defen-

t further alleged title in himself upon a deed of

isfer.

idinittedly there was no notarial agreement be-

en the owner of the lands and the planter, but the

trict Judge found that the plaintiff's judgment

tor had been in possession of the planter's share

r since he commenced the planting of the lands,

. for a period of ten years, and held that he had

refore acquired an interest in the lands by pre-

ption.

[he defendant apptaled from a judgment in favour

the plaintiff.

Dornhorst for appellant. The question for deci-

n in this case is one of vast importance. Can

at is termed a " planter's interest" be acquired

lerwise than by deed ? The provisions of Ordi-

ice No. 7 of 1840 are clear and explicit, and require

otarially executed deed to pass an interest in realty,

stom, however ancient, cannot override the statu-

y law. The decision in 8 S. C. C. 67 with regard

ande cultivation applies. There, notwithstanding

admitted immemorial custom, supported by a

11 Court decision (7 S. C. C. 71), it was held that

i agreement for the ande share could not be proved

parol, but should be evidenced by a notarial

id. The present case will illustrate the danger

i injustice which might result from an avoidance

the Ordinance of Frauds, and the admission of

rol testimony. The appellant is the owner by

rchase of the freehold of this land, and must be

len to have satisfied himself abont title before

rchrtsing. It would be unjust to admit parol evi-

nce of a planter's interest which could override his

mistered title by purchase, when it is remembered

it a prior demise, or even a conveyance or mort-

ge, would be of no avail, if not registered. It is

needed that a planter's interest, Mke any other

:erest in land, may be acquired by prescriptive

ssession. But the question is, when doss the

inter begin to possess adversely to the fee-owner .'

it when the plants are put on the ground or

len they begin to bear? It is submitted that

escriptinn wouM not begin from the time the

inter commences to plant, because the possession

en would not be adverse to the owner. It must

shown positively in each case when the possession

came adverse, which it is submitted is not shown

re.

Browne {Morgan with him) for respondent. In

the case of a planter like the present, who had with

the owner's knowledge entered on the land, planted

and possessed for many years, to deny his right for

want of a notarial agreement would be to make the

Ordinance of Frauds work fraud. The risrht of the

planter apart from notiirial agreement has been

recognised in our Courts for over 30 years without

question till now. 6'. R. Galpentyn 17,716, Ram. Rep.

'60-62. p. 113. No one would buy planted land

without enquiring into or allowing for and protecting

himself against planters' rights. Even if prescrip-

tive possession has to be established, such possession

must commence to run from the first acts done in

assertion of the right now claimed, such as the first

occupation of the land, or the first planting season

completed. At least, it must run from the first per-

ception of profits, which in coconut planting may be

other than the nuts.

Dornhorst in reply.

Cur. adv. vult.

On March 4, 1892, the following judgments were

delivered :

—

BuRNSiDE, C. J.—This is an appeal by the defen-

dant, being owner of certain land, against a judg-

ment in favour of the plaintiff, execution creditor, who

claimed the right to seize what is called the " planter's

share " in the defendant's land belonging to the

planter the execution debtor.

A custom has prevailed throughout the Maritime

Provinces, the origin of which is perhaps coeval with

the ownership of land, whereby estates in land have

been created and known as "planters' shares" in

first or second " plantations." A cultivator with the

leave of the owner of the land would plant a portion

or perhaps all of it with coconut, jak, areca, or

other trees of that character, of slow growth and

long lived, upon an agreement or understanding that

when they came into bearing the planter should

have such an interesD in them as might be agreed ou.

In some cases the planter would have a certain

number of the trees with the ground on which they

stood and with right to live on the land and to go

over it to take care of the trees and pluck the fruit.

In some cases the planter's share would be a certain

portion of the fruit itself. In some cases he would

have the right to retain the trees, which he had

planted, unDil he had been paid at a stipulated price

for each by the owner of the land, and, in fact, often

upon some customary rule which applied to these

plantations. But in all cases the interest acquired by

the planter has been recognised as a right of

property in the land separate from and adverse to

that of the owner, to be dealt with by the plan-

ter at his own will, to be sold by him, inheri-
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table by his heirs, subject to his devise and

to his creditors for his debts in all respects,

as any other property. However convenient and

beneficial this simple mode of acquinnj^ an interest

inland and improving the land itself may be, it has

undoubtedly been the source of much litigation and

consequent crime, because the evidence of ownership

is left to depend on mere verbal agreement and tradi-

tion, supported by witnesses prone to perjury and

deeply interested on both sides. That title so ac-

quired should have remained unchallenged since the

passing of the Ordinance No. 7 of 1840, is a proof of

how interwoven with the actnal possession of the

land this custom had become ; but it being now
distinctly challenged in this case, we cannot avoid

dealing with it.

Section 2 of the Ordinance No. 7 of 1840 enacts

that " no sale, purchase, transfer, assignment, or

mortgage of land or other immoveable property,

and no promise, bargain, contract, or agreement

for effecting any such object, or for establish-

ing any security, interest, or incumbrance affect-

ing land or other immoveable property, (other

than a lease at will, or for any period not exceeding

one month), nor any contract or agreement for the

future sale or purchase of any land or other immove-

able property, shall be of force or avail in law, unless

the same shall be in writing and signed by the party

niaiciiig the same, or by some person lawfully authoris-

ed by him or her, in the presence of a licensed notary

public and two. or more witnesses present at the same

time, and unless the execution of such writing, deed,

or instrument be duly attested by such notary and

Avitnesses."

Now, I do not think the Legislature did or could

have apprehended the absolute revolution which this

section necessarily effected in the tenure of land

and in the rights of property under a communal
system, in a country wheie the peasantry were gross-

ly ignorant of the formalities which had been pre-

scribed, by which alone land was to be transmitted

and -which were not acceptable to most of them,

where no, or at most an imperfect, system of

registration existed, and where infinitesimal shares of

land were the individual and collective sujjport of a

prsedial population who had been accustomed to

deal with it and give and accept title to it and create

estates in it by the most simple formalities. The
property which is sought to be acquired under the

description "planter's share" is undoubtedly an

interest in land, and under the section ifc can
only be created and a good title acquired to

it by the formalities prescriiied, viz. by writing by

the party making the same or by some person law-

fully authorised by him or her in the presence of a

icensed notary public and two or m)re witnesses

present at the same time, the execution of such writing

being duly attested by such notary and witnesses.

This Court has already given a judgment to the same

effect with reference to what are known as cultiva-

tions in an.de, and the Legislature at once stepped in

and met the matter by legislation.

It w.is urged that a title to these plantations

might be obtained by prescription. That is an un-

deniable proposition, but looking to the difficulties cf

proof as to the moment when the possession of the

planter became adverse to that of the owner in orden

that a title by prescription might begin to run. I

think we are compelled to say that such a title mast

at most be very precarious and courts should be ex-

tremely cautious in upholding title alleged to be so

acquired. In the case before us the reispondent urges

that the planter had had an adverse interest fiom the

moment he planted the trees, and the District Judge
upheld that contention, but we cannot. The planter

planted with the leave of the owner. When, then,

did that leave terminate ? Surely, not at the moment
the last sod was covered over each individual seed or

around eaqh plant, because it was still under the

owner's licence that the planter cultivated the plant

to bring it to growth and to a crop, when his reward

was to begin. It was then said that the adverse

interest would be created so soon as the planter took

his share. This seems more reasonable ; but woald
the prescription so acquired run only in respect of the

particular tree from which the crop was gathered ?

and, in respect of a plantation, would there be a

different title by prescription dependent on the time

when each tree began to bear ? In this case the evi-

dence to create a title by prescription, even on the

theory just propounded, is utterly insufficient for the

purpose.

We are therefore bound to rule, however much we
may regret it, that the respondent has failed to show
any legal title, such as the Ordinance requires, or by

prescription, to what is called the planter's share, and

the judgment in the Court below mast be set aside

and judgment entered for the defendant appellant with

costs in both Courts.

DiAS, J.—The plaintiff obtained a decree in the

Court of Requests against one Davit and another,

and, through the Fiseal, seized the planter's share,

being one half of the trees of the second plantation of

a garden called Kongahawatte, when the defend-

Pbinted at thk Ceylon " Examinee" Press, No. 16, Queen Sikeet, Foet, Colombo.
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ant, who is the owner of the soil, claimed the same.

Accoiding to my reading of the answer the defendant

does nob deny the existence of a second plantation in

that giirden, but denies that it was made by Davit. In

fact, he siys that the second and third plantations

were made by the owner, one Wijesinghe Mudaliyar,

under whom apparently the defendant claims. There

is a further material averment in the answer to the

effect that the second plantation was made eight

years ago, and the planter's right cannot be en-

forced in the ahsence of a binding agreement

between the planter and the owner of the

soil. The above averment is evidently intended to

meet an averment in the plaint to the effect that

Davit had obtained a prescriptive title to the planter's

shiire in question. This planter's share stands in

three contiguous plots of ground, and the plan-

ter was Davit, and Wijesinghe Mudaliyar was

the owner of the soil. According to the plain-

tiff's evidence the trees on these plots of ground have

just blossomed, so the planter had not time enough

to iicquire title by adverse possession. Davit's

right, if any, can only be sustained by a written

agreement duly executed as required by our Statute

of Frauds. Admittedly there is no such written

agreement, and as against the defendant, who is the

present owner of the soil, the plaintiff has to estab-

lish Davit's right to the planter's share in question.

This he can only do in one of two ways, viz. (1) by a

duly executed notarial agreement or (2) by a title

acquired by adverse possession, and as I have already

pointed out, neither of these courses is open to the

plaintiff. It was contended for the respondent that

by long usage, having the force of law, a planter's

interest in land can he acquired without a notarial

wriiiug. This raises a question of great importance

affecting small native coconut gardens throughout

the whole of the maritime prcjviuces. There is

hardly a native garden in which persons, other than

the soil owner, have not an interest as planters.

Almost all the land cases, which come up in appeal

before us, are concerned, more or less, with planter's

interests, which by long usage seem to have

acquired the form of a tenure, acquiesced in

by the people and recognised by the Courts . But I

may remark in passing that in these cases the plan-

ter's right is based on a title by prescription acquir-

ed by ten years' adverse possession. In this case

there is no such prescriptive right in the planter

who seems to have commenced the plantation 15

years ago, and I cannot agree with i;he district

judge as to the time when prescription should

begin to run, i. e, from the time the plants were put

on the ground. I am not aware of any authentic

documents or records which deal with this kind of

tenure, but that it had its origin in remote antiquity

and continues up to the present time, there can be no

doubt. I may remark that the share of the planter

in the land which he plants is not uniform. In some

parts of the country the planter takes half of the

trees, and in others hiif of the soil as well. Much
depends upon the na u;e of the ground. If it is

either forest or olJ jungle, the planter gets a smaller

share, because he has the benefit of the surface cul-

tivations, such as hill paddy, kurakkan and so forth,

for about two or three yea:-s, bat if the land is an.

abandoned chena or scrub jungle, thj planter gets a

larger share, such as half of the trees and in some

cases half of the soil as well. The above are some of

the incidents of this kind of tenure, and if they are to

be established by oral evidence we should be opening

a door to much perjury and false swearing. On a

careful consideration of the matter in all its bearings,

I think it more desirable that contracts of this kind

should be reduced to writing as required by Ordi-

nance 7 of 1840. The planter's interest as above

described is an interest in land within the clear

meaning of the Ordinance of 1840, and there being

no written agreement the plaintiff's action fails and

it should be dismissed. On the question of costs I

had some doubts, as the question raised is a novel

one ; but as the defendant has taken the objection

in the answer and the plaintiff nevertheless car-

ried the case to trial, the costs should follow the

event, and the plaintiff must pay the] costs in both

Courts.
Reversed,

-: :

Present:—BURNSIDE, C. J., and Dus, J.

{February li) and Mmch 8, 1892.)

D. 0. Colombo,
(Testamentary) -

No. 5,001

In the matter of the estate and
effects of Lansegey .\NDRrs Pkiie-

BA Dharmagunbwardank, Mohan-
,dirain, deceased.

Administrator—Right to retain funds—Control of

Court— Order to pay money i'lto Court - Joint a<l-

ministration —Procedure.

An administrator has the right, until the estate is

closed, to retain in his hands the funds of the estate

for the purposes of administration.

Although an administrator is generally subject to

the control of the Court, an order upon him to pay

money in his hands into Court is not justified, unless

such order is shown to be necessary for the protection

of creditors or heirs in consequence of the misconduct

or default of the administrator.

The appellant, one of three administrators in this

matter, and the respondents, the two other adminis-

trators, having filed accounts, the Court ordered that

the administrators should examine each other's ac-
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counts and agree or disagree as to their correctness.

The appellant then filed a statement of objections to

the respondents' accounts, and the Court referred

the accounts and the objections to the Secretary for

report. The Secretary subsequently submitted to

Court that he was unable to report as to the correct-

ness of the accounts in the ateence of vouchers, or as

to the validity of the appellant's objections without

explanation from the respondents. The Court there-

upon ordered that the objections by one party and

the explanations by the other party should be made in

a certain form.

The Court also, at the instance of the respondents,

ordered the appellant to bring into Court a sutq of

Es. ],877'09, the reason stated being that the appeU

lant's account as compared with that of the respond-

ent's showed that he bad that amount in hand, which

the learned district judtie said he had no right to

detain.

An appeal was taken from the order upon the ap-

pellant to bring the above amount into Court.

Sampayo {Dornhorst with him) for appellant. The
administrator is entitled to retain funds of the estate

until distribution. Even assuuiing the Court has

power to make the order appealed against, there must

be sufficient ground shewn, and the Supreme Court

has deprecated the exercise of such a power. £), G,

Int. Colombo. No. 4,244, 7 S. C. C. 110. Besides,

such an order could only follow upon an inquiry, but

here the accounts are still under consideration and it

does not even appear that the actual sum ordered to

be brought in is in the hands of t;he appellant,

Fereira for respondents. An administrator is always

subject to the control of the Court, which it is sub^

niittcd was rightly exercised in this case. Actual

misconduct is not necessary to be proved. The
amount ordered to be paid into Court is a clear balance

in the apnellant's bands, as shewn by a comparison of

his account and that of the respondents. The district

judge was therefore right in nuikipg the order, pend^

ing the settlement of the acicounts.

Dornhorst, jn reply.

Cnr, adv. vult,

On March 8, 1892, the following judgments were
delivered !

—

BtjRNSiDK, C. J.—The order appealed agaiust is

that the appellnlt, one of three udministrators of the

same estate, bring into Court a sum of Rs 1,877'09,

The order was fnade by the district judge op the
motion of counsel for twp of the administrators, who
are the respondents on this appeal, ip the cpurse of

the discussion in a testamentary pioceedingof the

accounts pf |bhe appellant. The distript judge
seems to have thought f-bat this was within hia

power, because from the appellant's accounts it ap-

peared that he had this amount; in band, and the

district judge says he has no rig'ht to retain it. I

know of no authority by which an executor or ad-

ministrator can be oi'dered to bring into Court the

proceeds of the estate which he represents, which

have reached his hands. Xo doubt an administrator

is subject to the control of the Cmirt, and the

Court might rjaake such orders, for the ])nitection of

creditors oi devisees or next of kin, as became neces--

sary in consequence of the misconduct or default of

the administrator ; but until the administratioti is

closed the administrator is entitled to retain the

funds of the estate in his hands, for the purpose of

meeting his liabilitias as alministri.tor to the credi-

tors.

If he fail to close the administration in due time,

or, having closed it, fail to account to those entitled'

to the residue, he may be compelled to do so in a

proper suit instituted against him by the proper

parties, but the Court has no power to make an order •

ex were moiu such as that appealed against.

'I he grant of administration to three different

people has occasioned these difficulties. It is a fun-

damental rule of Court to prefer a sole administra-

tion to a joint one. The law discourages joint ad.'

ministration, and it should never be granted except

in cases of the utmost exigency or necessity. The
order appealed against is set aside.

DiAS, J.^Three administratoi's were appointed to
administer the estate of the deceased, and as might
have been expected they are at cross purposes, two of
them apjaitntly acting together against the third.

The res) ondent administrator filed an account which
purpoits to be a final f»cc()unt, and called upon thpir
co-administrator to file his account, which hg did on
the 27th of October, 1891. These accounts were
referred to the Secretary of the CquH for repoit, and
on the 21st of Deoeinber, 1894, he reported, for
reasons gjven by him, that he was unable to make a
report. Some proceedings then took place and
some explanations and objections were filed by
both parties, and the district judge being un,
able to make anything of the accounts cut the
mfitter short by ordering the appellant to pay
into Court a sum of Rs. 1,877.09, which is

said to be in the hands of the appellant according to
his own acoount. Against this order the "pre-
sent appeal is taken. The reasons given by the
district judge are very meagre. As a general rule
executors and administrators are entitled to retain
the assets of the estates which they administer till

they are distributed in due course of law. They
administer the estate subject to the control of the
Couft, and under certain circumstances the Court
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iiiis the power to call upon thorn to pay into Court

moneys in their hands, but this power must be ex-

ercised on good and stron;; grounds. What the

distriot judge SLems to have done in this case is to

take the appellant's account and pick out all the

credit items and call upon him to bring them into

Court. Without taking a general account of the

administration of the three Hdministriitors it is im-

possible to say for how much of tiie assets each is

responsible, and the difficulty is further enhanced by

the circumstance that the three administrators are

also heirs of the estate. I think the order appealed

from must be set aside with costs.

Set aside.

: :

Present

:

—Burkside, C. J., Clakenck and DiAS, JJ.

{Nonmber 24, 1891, andJanmry 19, 1892.)

D. C. Colombo, )

No. C .581. '

Weeuawago v. the Bank of
Madras.

Banlcer and customer—Necessity for demand by

cheque — Note indorsed by customer and held by

banjcer Right of banker to debit note to customer's

account—Notice of dishonour Pleading— Repli-

cation, necessity for—Civil Procedure Code, sections

79, 146.

In the ordinary ralation of banker and customer, it is

not necessary that the customer's demand for the

balance due him should bo by cheque. Any demand,
if not complied with, will entitle the customer to re-

cover such balance by action.

A banker, holding' as indorsee a promissory note pay-

fible at his bank, upon which the CTistomer is liable as

aw indorsor, is entitled ui)OU dishonour of the note to

4ebit the customer's account with the amount thei-eof,

provided due notice of dishonour hae been given to the

(Customer,

Per OlaI^ence, J.—Although, under the Civil Pro-

cedure Code, pleadings are not to go beyond answer

except by special leave, yet if a defendant's answer con-

tains averments requiring to be met, it is none the less

incumbent upon plaintiff to meet thom, either by ob-

taining leave to reply or by asking the court, under

section 146 of the Code, to frame an issue upon
defendant s averments.

Judgment of the disti'ict court affirmed by Ciabence
and pjAS, JJ., Bu^NsiDB, 0. J. dissenting.

The plaintiff, a customer having a current deposit

accpupt witb the ]3ank of Madras, sued the bank to

recover the sum of Bs. i,039"64 as the balaoce due

to hipi. He averred that the bank sought to charge

him with Rs. 1,000 due upon a promijBSory note

alleged to have been made in plaintiff's favour ami

by him indorsed to a third party, who had indorsed it

to the bank, the bank alleging that upon dis-

honour of the note, its amount had been debited to

plaintiff's account and the note itself returned to

plaintiff's messenger. The plaint proceeded to

negative the making of the note, the indorsement

by plaintiff, and the delivery to a messenger of plain-

tiff. The defendants in answer, after pleading cer-

tain matters of law, set up the making and indorse-

ment of the note, and averred due presentment and

notice of dishonour to plaintiff, who had failed to

pay it, whereupon it had been debited to his account

—the plaintiff acquiescing therein—and the note

itself delivered to a messenger sent by plaintiff. In

the event of plaintiff being held entitled to recover,

the defendants claimed in the alternative Rs. 1,001. 2.5

as due upon the n te.

There was no replication, and at the hearing no

issues were framed. The district judge gave Judg-

ment for the defendants.

The plaintiff appealed.

LayariJ, A. A-Gr. {Browne with him) for the appel-

lant. The district judge's ruling as to the necessity

for a demand by cheque was erroneous. The demand

need not be by cheque alone. Foley v. Hill, 2

H. L. C. 28.) A banker has not the right to debit

the amount of a note against his customer, where

the latter is an indorser, though he may do so where •

the customer is the maker who corresponds to the

acceptor of a bill of exchange. {Kymer v. Lawrie,

18 L. J. Q. B. 218.) Even if it were otherwise, the

defendants have failed to prove that plaintiff had .

due notice of dishonour.

Dornhorst {de Saram with him) for the defen-

dants. The general law as to repayment on cheques

alone is not dispute'!, but in the present ca-e a

special contract requiring the drawing of a cheque

has been averred in the answer and not trav.irsed.

Further, the plea that plaintiff acquiesced in the

debit to his account has not been met by any tni-

verse, nor by the framing of an issue on the point

at the trial. Where new matter is averred in an

answer, the court will always give leave to put in a

replication. But in the present case there is a claim

in reconvention which entitles plaintiff to reply as

of right. Plaintiff did not reply or ask for lenve to

file a replication as he should have done, and mu'^t be

taken to have admitted the averments in the answer.

Among these averments was the allegation of due

notice of dishonour to plaintiff, and it was therefore

not incumbent on defendants to prove such notice.

Even assuming the notice to have been put in issue,

the defendants have proved it.

Browne, in reply.

Cur. adv. vult.

On January 19, 1892, the following judgments

were delivered :
—

BoRNSiDE, C. J.—To dispose of this appeal intelli-

gibly,— for the pleadings have thoroughly embarrassed

what undoubtedly were the real issues which the
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parties to the suit desired should be decided - it is

best to state what the law is on the two points which

are really in dispute. The first is, what are the

ordinary legal relations b. tween a banker and his

customer in respect of the repayment of money

lodged by the latter in the bank ? The case of Watts

V. Christie, 18 L. J. Ch. 173, clearly decides that it is

the duty of a banker to pay the debt due to the cus-

tomer pursuant to the order, cheque, or draft of the

latter. The customer may order the debt to be paid

to himself or anybody else, or he may order it to be

carried over or transferred from his own account to

the account of any other person he pleases. He may

do so by written instrument or verbal direction ;
but

the banker is entitled to require some written evi-

dence of the order for the transfer.

The learned district judge was therefore wrong in

holding that the demand can only be made by cheque.

No doubt the banker and his customer may make a

special contract, varying the ordinary legal relations,

but I do not think it is seriously contended that there

was any such contract in this case. It certainly was

pleaded by both parties, but there is not a tittle of

evidence to support any special contract. The

second point is, in what relation does the banker

stand to a customer with respect to notes in the

hauils of the bank as indorsees, on which the custo-

mer is liable as an indorser ? If a note is payable

at the bank, the acceptance of such a note or its

indorsement in blank by a customer is tantamount

to an order from him to his banker to pay the

note to the person who is legal holder for value

when the note becomes due ; and if the bank itself

be the holder, the bank has the undoubted right

to treat the amount of the note as a debt due

from the customer to the bank, and set it off against

any balance which may be due to the customer,

or claim it in rt convention in an action at the suit

of the customer ; it being, however, incumbent on

the bank, like every other holder, to establish clearly

that all the necessary preliminary steps, such as

notice of dishonour, etc., had been observed to make
the customer liable upon the note to the bank for

its amount.

Had the learned district j udge followed the prac-

tice prescribed by the Code, he should have set down
the issues wh^h were to be tried, and properly they

would have been those of law and fact to which I

have just alluded, and which were in fact disposed of.

And the question for us to decide is, whether they

have been rightly disposed of. I have already said

that the district judge has erred in his ruling that.

as a matter of law, a bank is only bound to pay on a

cheque. Upon this issue, therefore, the plaintiff was

entitled to judgment, as the defendant bank does not

deny that a formal demand was made for wliatever

balance was really due to the plaintiff. The ilefend-

ant bank has set up a special contract, that it was

only to pay on cheque, but there is no evidence

whatever of such a contract.

On the second issue the defendant bank has in my
opinion also failed. I take it that the burthen of

proving the special fact alleged by the defendant

bank, that the plaintiff had directly acquiesced in

the bank chai-ging his account with the amount

of the note, lay on the defendants. Counsel for

the defendants referred to the pleadings as shewing

that the defendant's allegation to that effect had

not been traversed. That is undoubtedly so, but we

have before us the record of what took place at the

trial, at which the defendants treated the allega-

tion as directly traversed, and a burthen on the

defendant bank which counsel laboured to dis-

charge. The defendant bank cannot now fall

back on the pleadings and say, " I was not bound

to prove the fact, because the plaintiff has not denied

it." The defendants have certainly failed to estab-

lish any subsequent acquiescence by the plaintiff in

his account being charged with the amount of the

note. I cannot accept the story of the delivery of the

note to some unnamed person, whose present exist-

ence seems mythical, as in any way evidence that the

plaintiff acquiesced in what had been done.

Then, if that proof has failed, has the defendant

bank otherwise established its right as a creditor of

the plaintiff on the note ? In my opinion it has not.

Before the defendant bank could have recovered on

the note it was bound to prove as against the plain-

tiff that he was au indorser in blank, and that every

proper condition precedent had been observed, in

order to render the plaintiff liable by reason of the

default of the maker. The defendants have singu-

larly failed in this respect. The indorsement has been

specially denied. The best evidence of that indoree-

ment was the production of the note itself, and it was

not competent to the defendant bank to enter upon

the secondary proof by which they sought to esta-

blish the existence and indorsement of the note, until

they had accounted for the absence of the note. If it

had been satisfactorily proved that the note had been

delivered to the plaintiff, then notice to produce it

ought to have been given, and, failing the production,

the defendant bank might have resorted to secondary

evidence.
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Then again, the evidence that the note had been

presented for payment and dishonoured is not suffi-

cient to ray mind, nor do I think due notice of dis-

honour was given. The mere posting of notice to

some address, without showing how it was presumed
that address would find the plaintiff, is not sufficient.

The defendant bank, therefore, has failed to estab-

lish that, as holder of a note which the plaintiff had

indorsed and which was dishonoured by the maker,

the bank was in a position to sue the plaintiff for the

amount of the note, and consequently the defendant

bank is not in a position either to charge it to the

plaintiff's current account, or to claim the amount in

recnnvendon in this action.

In my opinion the judgment of the learned district

judge should be reversed, and judgment entered for

the plaintiff with costs. Whilst the pleadings are

singularly bungling, I think all the facts which were

necessary rightly to dispose of the real contest between

the parties w^re gone into befoi-e the district judge,

and neither party has been prejudiced by the embar-

rassments which the state of the pleadings might

otherwise have created.

Clarencr, J.—I am of opinion that this judgment

should stand. Defendants are bankers and plaintiff

is a customer of the bank, and the contest between

the two parties is—whether defendants are within

their ritcht in debiting plaintiff's current account with

the amount of a certain promissory note payable at

defendants' bank and purporting to have been drawn

by one Sivaeurunathen in favor of plaintiff and by

plaintiff indorsed to one Arunasalem Chetty and by

Arunasalem Chetty indorsed and handed to defend-

ants for collection. Plaintiff denies that Sivaguruna-

fchen made the note or that plaintiff indorsed it. It

is admitted that plaintiff, upon learning that defend-

ants had debited his account with the amount of the

note, demanded payment of his balance in full, with

which demand defendants did not comply, and plain-

tiff now sues therefor.

A preliminary point is taken by defendants, that

plaintiff has not averred a demand by cheque. I

agree with the Chief Justice that point is not main-

tainable. It is admitted that a demand was made

and refused, and that is enough to support plain-

tiff's action, if in fact there was a balance due to

plaintiff.

If it be true that this note was indorsed by plaintiff

to Arunasalem and by him indorsed and handed to

the bank fur collection, then the bank have a right to

debit
I
hiintiff's account with the amount of the note,

provided always that due notice of dishonor was

given to plaintiff. The plaintiff denies that such a

note was made by Sivagarunathen or indorsed by

himself. The defendants' case is, that the note after

dishonor was handed by defendants to plaintiff's

kanakepulle. Oral evidence of contents of the note

was adduced by defendancs, though no notice had

been given to plaintiff to produce the original. That

oral evidence might undei- those circumstances have

been objected to. Plaintiff, however, made no ob-

jection to its admission, and we may take it that

plaintiff waived the objection and assented to the

contents of the note being evidenced in this way.

The disirict judge finds that plaintiff did indorse the

the note to Arunasalem who indorsed it to defen-

dants, and with that findinjj I see no reason to be

dissatisfied.

But before bankers under such circiunstances could

debit the custc^mer with the amount of a note, the

due notice of dishonor to the customer must be

established. There was evidence in this case on both

sides, and if we had to say whether defendants have

proved due notice of dishonor by evidence, we could

not say that defendants have proved it. As to the

handing of the dishonored note to plaintiff's

kanakepulle, the date when that was done is not

ascertained and the requisites of a proof of notice

through the Post Office are not fulfilled. Plaintiff is

not the maker but an indorser of the note, and con-

sequently it would have to be shown that the notice

was properly addressed and posted. Now, the wicness

who was examined as to the posting of the notice

said tiiai he addressed the notice to plaintiff at the

address, Keyser Street, Pettah, and there is no evi-

dence that plaintiff lived or had any place of busi-

ness in Keyser Street.

But; in fact plaintiff had raised no issue as to

notice of dishonor. In his plaint the plaintiff in

anticipation of the defence alleged certain negatives

concerning the note, but not concerning dishonor.

Defendants then answered expressly averring notice

of dishonor. Now, it is true that under the Procedure

Code pleadings are not to go beyond answer except

by special leave, but none the less if a defendant's

answer contains averments requiriuj; to be met, it lies

upon the plaintiff to meet them, either by obtaining

leave to reply or by asking the Court to frame an

issue (se€ section 146) upon the defendants' averments,

butneitherof thosecourses did plaintiff adopt. There-

fore, I am of opinion that the necessary point as to

notice of dishonor is established on the pleadings.

I am therefore for affirming this judgment with costs.

DiAS, J.—The defendants are bankers and the

plaintiff is a customer, and the question is whether

the defendants are entitled to debit the plaintiff's

cuirent account with the amount of a promissory note

on which the plaintiff' is liable as an indorser. The

points at issue are not very clearly brought out' in
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the pleadings, and it is to be regretted that no settle-

ment of issues took place hefo-o the trial ; but for all

practical purposes the material issues were tried and

decided, viz., whether the note in question wasindors-

ied by the plaintiff and wheihcr under the circums-

tances the bank had a right to debit the plaintiff with

the amount of the promissory note which was dis-

honoui ed. I pass over the other question advei ted to

by the district judge as to payments by cheques,

simply remarking that I do not agree with the district

judge. With regard to the indorsement of the note

by the plaintiff, that was not proved by the best

evidence, that is, the note itself, but the parole evi-

dence offered was not objected to and I assui e that

the objection was waived. The plaintiff's liability

on the note as indorser having been established, the

next question is whether the defendants have placed

themselves in a position to debit the plaintiff with the

amount of the note. As indorser the plaintiff is

©learly entitled to notice of dishonour before he can

be made liable on the note, and unless he is no liable,

the bankers who are the holders of the note had no
right to debit the plaintiff with the amount. The
question of notice is a question of fact, and the aver-

ment in the answer of notice has not been traversed

by any pleading, but at the trial some evitlence was
adduced on both sides which satisfied the district

judge, and I see no reason to think that he is wrung.
I agree with my brother Clarence that the judgment
should be affirmed,

Afflrmed,

Present: -BvR^SWE, O.J.

{Jammry 28, and February 11, 1892.)

D. 0. Criminal,
|

Kurunegala, ) The Queen v, Kanaoasabat.
No. 2,446. )

Criminil Law- RohHry Theft—"dishonest " takinr/

Wrongful gain— Wrongful loss—Penal Code,

sections 21, 22, 366, 379, 380.

To constitute the offence of theft or robbery under
the Penal Code, the taking of the property must bo
with the intention of causing permanent and not mere-
ly temporary deprivation, and such intention, must
exist at the tinjt of the taking-.

Where, therefore, the accused person had, in a
moment of anger, forcibly taken from the complain,
ant and carried away a bill-hook with which the com-
plainant had struck at a dog belonging to the accused

Heli, that the accused in taking a^ay the bill-hook
had not committed the offence of robbery vyithin the
meaning of the Penal Code, in the absence of evidence
of such subsequent conduct on his part as showed
that he originally had the intention of perraanentlv
depriving the complainant of the article.

The facts of the case sufficiently appear in tbe^

judgment of the Siiprerae Court.

The accused appealed from a conviction upon a

charge of robbery under section 380 of the Penal

Code.

Dornhorst, for the appellant.

Hay, A. S.-6., for the Crown.

Cur. adv. vult.

On February 11, 1892, the following judgment was

delivered :

—

BuRNSiDE, 0. J.—The appellant in this case was

charged with robbery under section 380 of the Code.

I take it, for the purposes of the legal question that

was raised in appeal on behalf of the first accused

appellant, that the oase for the Crown is that the first

accused's dog rushed out at the complainant, who
struck it with a bill-hook which he had in his hand.

The accused got angry, rushed at the complainant and

snatched the bill-hook from him, and took it away,

and he is charged with and convicted of the robbery

of it.

It is contended for the first accused that what he

did was not robbery but only a civil trespass. For

the Crown, the Solicitor-General urged that this was

robbery within the Code ; that even if the accused

may not have intended to cause wrongful gain to

himself he intended to cause wrongful loss to the com-
plainant, and so the taking was dishonest.

By secti n 22 of the Code it is ordained that who-
ever does anything with the intention of causing

wrongful loss to another person is said to do that

thing " dishonestly" ; and theft by section 366 of the

Code is defined as follows :—" whoevei', intending to

take dishonestly any moveable property out of the

possession of any person without that person's consent,

moves that property in order to such taking, is said to

commit theft"
; and by section 379 '» theft" is rob-

bery if in order to the committing of the theft the

offender uses force of a particular description.

The contention of the Solicitor-General no doubt
seems most togical, and yet it does not seem to coin-

cide with our preconceived idea of a theftuoua taking,

*. e. such a taking as is done secretly, or, if forcibly,

with an intention of causing loss to the party from
whom the property is taken, with some corresponding
'gain to the taker.

I say " some", because it will be remembercl that,

although in H. v. Cabbage, R. & E. 292, six judges
against five held that it was not necessary that the

taker should act lucri causa, yet two of that majority

were of opinion that in the case before them evidence
of lucrum might he discerned ; and indeed if Mr. Soli-

citor's contention goes to the extent that the mere
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taking in such a case as that before us would be

sufficient evidence of a wrongful taking to satisfy the

i-equii'cuieuts of the Code, then 1 think the position

goes too far. For, it may well be that the accDsed,

before he moved the property, had not any precon-

ceived dishonest intention at all. The taking may
have been simply an impulsive act in which the only

motive was retaliation, and without any intention of

causing permanent loss or gain ; as, for instance,

where after keeping the article' for a moment the

taker returned it or offered to return it to the person

from whom it was taken.

The Code especially requires that the intent should

exist at the time of the act, and I venture to submit

my humble opinion that it did not depart from the

principle of the Civil Law and of the Common Law,
£hat the intention must be to cause permanent and
not temporary deprivation.

Now, if thei-e were no more' evidence in a prose-

cution of this kind than that an accused had forci-

bly taken away an article with which he considered

an injury had been done, which he resented, it might

be fairly contended for him that there was no

evidence of a dishonest taking, and if there was

evidence that soon after he had taken the article

he had offered to retnrn it t.r done something

negativing an intention to deprive the owner

permanently of it, there would be stronger evidence

to negative any persumption of a dishonest taking ;

but if there were evidence that after the taking the

accused dealt with the property as his own by taking

it away with hira or the like, then it would be a

question of fact whether the original taking had not

been with the dishonest intent which the Code pre-

scribes : and yet, even such evidence might not pre-

clude the conclusion that the subsequent dealing

with the property was the result of an intent which

supervened after the taking and did not precede it,

in which event the requirements of the Code would

still be unsatisfied, to constitute the offence of robbery.

[His lordship then examined the evidence, and

upon the weight of evidence set aside the conviction.]

Set aside,

: o:

Present :

—

Burnside, C. J., and Dias, J.

{March 8 and 18, 1892.)

V-?lm^'} SOYSAV.SOYSA.
Ao. 2,510.

I

Cii'il Procedure—Execution against the person—
Den-ee for plaintiff for law^ and costs— Costs ex-

ceeding Rs. 200 Civil Procedure Code, sections

209, 2%, 299.

A writ of execution a^atust the person of a judgment
debtor can only issue after a writ against his property

has issued and been returned with one of the returns

specified in spction 298 of the Civil Procedure Code.

A plaintiff is entitled to take the defendant's person

in execution only when he recovers a sum of money ^nd
such sum exceeds Rs. 200 ; but not for costs of suit

when he recover - some other specific relief (such as a

declaration of title to land or ejectment) and costs,

although such costs exceed Rs. 200.

A decree in defendant's favour for costs alone is a

decree for a ' sum awarded", within the meaning of

section 299, and entitles the defendant, where such costs

exceed Rs. 200, to writ against plaintiff's person.

The plaintiff in this action obtained a declaration

of title to certain lands with a decree in ejectment

and also a decree for costs. The costs were subse-

quently taxed at Rs. 824-65. A writ against property

for the recovery of the amount of costs having been

issued certain recoveries were made and thei'e was left

a balance of Rs. 644-35 for which writ against pro-

perty was reissued. The fiscal thereafter returned

that copy wi'it iiad been duly served upon the defend-

ants and they had been called upon to pay the

amount of the writ or to surrender property, but they

had failed to do so. Thereupon the plaintiff applied

for a writ of execution against the person for the re-

covery of the cii5t<! sMIl due. The district judc^c dis-

allowed the application, holding that execu'ion

against the person could only issue where there was a

substantive judirment for a sum of money exceed-

ing Rs. 200, and could in no case issue for costs

alone.

The plaintiff' appealed.

Dornhorst, for the appellant. Plaintiff is entitled

to a writ of execution against defen.lant's person.

The question is—is a decree for costs, in favour

either of plaintiff or defendant, a decree for a

" sum awarded " ? Section 188 which provides the

form No. 41 in Schedule II puts a judgment for

costs on the same footing as a substantive decree.

Therefore, a decree for costs entitles the party to

move for a writ against person, provided the costs

exceed Rs. 200. If the district judge's view, that

there must be a substantive money judgment before

execution against the person can issue,- be pushed

to its logical extent, a party in a land suit, with a

decree for costs taxed at Rs. 2,000, would not be

entitled to a wi it against person, but' a person with

a money judgment for Rs. 201 would be entitled.

The laiw could not have intended such an anomaly.

The policy of the Code was to pi-event oppreissinn

and restrict the issue of writs against person at

the instance of money lenders unless the judgraont

was for a sum over Rs. 200. Th« law has been

changed only to this extent, that whereas under the

old law the limit of a money judgment carryin-g

execution against peison was Rs. 100, it is n«w

Rs. 200. This view was upheld in D. (7, Karidy,
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No. 90.917, 6 S. C. C. 50. [He also referred to D.G.

Colombo, No. 87 C, 9 S.C. C. 12.?.]

Broivne, for the defendants. It is submitted the

district judge, was right. The first enactment on this

subject of execution against the person was section

164 of the Insolvency Ordinance,. 1853, which res-

tricted this remedy to cases in which the amount

"claimed or recovered" exceeded Rs. 100. la the

case reported 6 S. C. C. 50 it was heH that whatever

a plaintiif might recover, if he had claimed more than

Re. 100 he could enforce his judgment by taking de-

fendant's person ; and if such a plaintiff had proved

unsuccessful, defendant might take his person for the

costs, however small in amount. In consequence of

this decision. Ordinance No. 24 of 1884, section 5,

was passed, which confined imprisonment to cases in

which the sum recovered exceeded Bs. 100, exclusive

of interest and of costs. This Ordinance was inter-

preted in D. V. Kandy, No. 96,125, 7 S. C. C. 164,

where it was held that a successful defendant was

entitled to take the plaintiff's budy in execution of

costs of nonsuit. The Code has repealed this Ordi-

nance ; and the Code, it is submitted, intended in all

cases to exclude execution against the peison for costs

merrily. If costs are not to be taken iuto account to

eke out a small sum recovered, why should execution

be allowed for costs pure and simple ? According

to plaintifr, if be recovered I>s. 180, and Rs. 21 for

costs, he could not an-est defendant ; but if he got

a declaration of title and nothing in money and

taxed his costs at Ks. 201, he could. That is an

anomaly which the Cede does not contemplate. If

a pliiintiff sues for land, he has his remedy by writ

of possession and ejectment, but he cannot take de-

fendant's person for Lis costs. Where he merely

recovers a sum of money, that must be over Rs. 200

or he cannot claim the remedy.

Dornhorst, in reply.

Cur. adv. vult.

On March 18, 1892, the following judgments were

delivered :

—

BURNSIDB, C. J.—I have come to the following

conclusion after carefully reading the several clauses

of the Civil Procedure Code.

The person of a judgment debtor is only liable to

be taken in execution after execution against property

has been returned with one of the returns («) (b) (e)

(d) pi escribed in section 298.

Tuder section 299 the words "the sum award-

ad " refer as well to a decree in favour of the

defendant as of the plaintiff. A decree in favour of a

defendant for a sum by way of costs alone is a decree

"for a sum awarded."

I have had some difficulty in coming to this latter

conclusion in consequence of the form No. 60 which

is provided in the schedule to the Ordinance, and

which suggests that the writ against person can

issue only at the suit of the plaintiff. But I do not

think the form can be allowed to restrict a meaning

which is clearly within the words of the section.

Then arises the question —is a decree for the plain-

tiff, embracing a substantive matter together with

costs, such a decree as may be said to be a decree

wherein " the sum awarded" is " exclusive of inter-

est and costs" ? I am afraid that, to whatever re-

sult it may lead, I must hold that it certainly is not.

It is a decree which is specific in one respect and

includes costs, which the explicit wording of section

299 of the Code excludes.

I am fortified in this opinion by several sections

of the Code. Section 209 says, an order for the pay-

ment of costs only—mark the word " only"—is a

decree for money. Section 224 (g) provides for

execution only when the claim is for a debt due

upon the decree. Then in sections 320 and 323,

and the forms 62 and 63 given for executing decrees

against property, that part of the decree which

refers to costs is omitted. There is no form of

execution for costs upon a substantive decree with

costs ; and it is only under the circumstances and
in the manner which are specified in section 321

with regard to moveable property, and section 324

with regard to immoveable property, that the substan-

tive decree may be enforced, and no notice is taken

of costs. And section 334 and 835 seem to con-

clude the matter. What the remedy is for costs

upon such decrees—and there must be some remedy

—I am not called on to decide in this case

.

Practically then I arrive at these conclusions as

the result of the Ordinance :—A writ against person

can only issue in any case after a writ against pro-

perty has been issued (section 298.)

It can only be issued, by a plaintiff, in an action

for money when he recovers a sum with interest, not

including costs, amounting to Rs. 200 or over

(section 299).

A defendant, having a decree for costs only, may
issue execution against person on a judgment, when

the sum awarded for costs amounts to Rs. 200 in

any action.

A plaintiff, obtaining a specific decree in respect

of moveable or immoveable property with costs, can

never issue execution against the person, whatever

Pbinted at the Ceylon " Examinee" Peess, No. 16, Queen Street, Fort, Colombo.
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the costs may be, because the decree is not one for

money, but for some substantive relief together with

costs, and execution could not go for costs alone

because there is no sum awarded exclusive of costs.

The learned counsel for the appellant suggested

a way out of the difficulty by reading the clause

in question as applymg only to money decrees

and not touching the old law as to execution on

decrees for substantive relief or specific remedy. I

am afr.iid we cannot do this without openly defymg

the entire provisions of the Code, which in many
cases, and notably the sections which I have quoted,

unmistakably provides for execution upon such de-

crees, and we ought not to apply one law to one set

of cases and one to another.

I do not doubt that the correct reading of the

Civil Code is as I have stated, but I do not pretend

to understand, much less to explain, the reasons—if

there are any—for the distinctions which have been

made.

,
The judgment must be affirmed.

DiAs, J.—The plaintifi in this case obtained a
decree in ejectment with costs, and moved for a writ

against the person of the second defendant for the

costs which amounted to some Rs. 800. The district

judge refused the application on the ground that

execution against person cannot be issued for costs.

According to section 299 of the Civil Procedure Code
no execution against person can issue when the sum
awarded, inclusive of interest, if any, up to date of

decree shnll not amount to Rs. 200 and upwards.
In calculating the amount the interest after the date
of the decree and the costs of suit are expressly
excluded. This section evidently had in view a de-

cree for a sum of money, whether in favour of the
plaintiff or the defendant, but what is important in

the consideration of the question in hand is that it

excludes costs in the computation. Where there is

a substantive decree with costs, the costs are merely
an incident of the decree, and the effect of the section
in my opinion is, that when, as in this case, the
plaintiff obtained a substantive decree, he cannot
issue execution against the person of the defendant
for costs, though the amount of such costs bg
Rs. 200 or more. On the other hand if the defen-
dant obtains a decree for costs only, it is a decree
for a sum awarded as costs within the meaning of
the section, and if such costs exceed Rs. 200 the
defendant can have a writ against the person. The
point is one of some nicety, but on the whole I think
the district judge took a correct view of the matter,
and his order must be affirmed.

Affl,rmed.

Present:—Buknside, C. J., and Dias, J.

{Fehnianj 26, and March 18, 1892.)

D. C. Batticaloa, | „ t-,

No S27 1

l^ANDAPPEN V. ElLIOTT.

Civil procedure—Security in appeal—"Tendering"

of security— Time within which security must be

perfected—Notice of appeal—Civil Procedure Code,

section 766.

Under section 756 of the Civil Procedure Code, it is

not sufficient for a party wisliin^ to appeal from the
judg-niciit or order of a district judge to tender secu-
rity in ajjpejil within 20 days from the judgfmeut or
order appealed ag-ainst, but lie must perfect the security
by entering- into the security bond within the time
limited.

The plaintiff sued the defendant for the recovery

of the value of certain bark alleged to have been

illegally seized and appropriated by the defendant,

who was described in the caption to the plaint as the

Government Agent of the Eastern Province. On
October 28, 1891, a proctor produced an unstamped

[

proxy from the defendant and moved for time to file

answer. The plaintiff' opposed the motion and ob-

jected to the proctor appearing for the defendant at

all, on the ground that the proxy was not stamped.

The district judge, however, accepted the proxy and

allowed the motion, holding that the defendant was
entitled to proceed without stamps. The plaintiff

desiring to appeal from the order duly filed on No-

vember 11, 1891, a petition of appeal, and on Novem-
ber 21 issued a notice to the defendant that the

petition of appeal having been filed the plaintiff

would on November 23 tender as security in appeal

certain specified property. On November 23 the

plaintiff accordingly tendered security, but the de-

fendant objecting to the shortness of the notice given,

the district judge adjourned the matter to December

4, when after some discussion the security was ac-

cepted by the district judge, and the plaintiff entered

into the necessary bond to prosecute the appeal.

Thereafter the appeal was forwarded to the Supreme

Court and came on for argument on February 26,

1892.

Hay, A. S.-G., for the respondent, took the preli-

minary objection that the security was out of time

and the appeal could not therefore be entertained.

Sampayo, for the appellant, contended that the

provisions of the Procedure Code as to security had

been substantially complied with. Section 756 only

required that the security should be tendered within

the time specified. The entering into the bond was
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a, mere formal matter, which followed upon the ac-

ceptance of the security so tendered.

Hay, A. S.-G., contra.

Cur. adv. vult.

On March 18, 1892, the following judgments were

delivered :
—

BuENsiDE, C. J.—There can be no question that

the proceedings on this appeal abated in the Court

below, and we must reject the appeal.

By section 754 of the Code the petition of appeal

must be presented within ten days from the day

when the decree was pronounced, and by section

756, after a petition of appeal has been presented

the appellant must forthwith give notice to the

respondent that he will on a particular day, within

20 days from the date of the pronouncing of the

decree, tender security for the respondent's costs of

appeal.

Now under this provision it is not sufficient that

the appellant, within 20 days of the pronouncing of
the judgment to be appealed from, should give notice
of his intention to tender security ; he must do so
forthwith on the fihng of the appeal, and he must
actually tender the security within the 20 days and
within sufficient time to enable the Court to accept
or reject it, and the security must be either by a bond
with one or more sufficient sureties, or by way of
mortgage of immoveable property, or by deposit and
hypothecation by bond of a sum of money sufficient

to cover the costs of appeal and to no greater amount.
He cannot perfect his security after the lapse of 20
days, whatever he may have done before, and it

should be borne in mind that if the security tendered
should turn out insufficient, or does ncit satisfy the
requirements of the clause and the court reject it, the
appellant cannot tender fresli security after 20 days,
but the proceedings abate. That is what happened
here

: the appellant put in his appeal, gave notice
and then put in his security, but he did not give the
notice forthwith as required by the section, und con-
sequently he could not perfect his security. The
proceedings on the appeal abated, and we must reject
the appeal.

DiAS, J.—This appeal must be rejected, the ap-
pellant not having given tlie necessary security with-
in time. The mere tendering of security within time
is not sufficient. It must be perfected within the
time allowed by law.

Appeal rejected.

Present:—BuiiNsiDE, C. J.

{August 13 and 20, 1891.)

P. C. Nuwara Eliya, | „
No. 5,651. /"

-Leingham v. Vollenhoven.

Bye-law—Ultra vires—Fl'ihing without licenne—Or-
dinance No 7 of 1876, sections 35, 79

—

Local Board
of Nuwara Eliya—Bye-law No. 54 ofMay 29, 1888.

Ordiuance No. 7 of 1876, section 35, authorizes tho
Local Boards thereby established to make bye-laws.
inter alia, "for regTiJatin^ tlie mode and times of fish-
ing", and section 7fl makes the breach of such bye-laws
an ofBcnce punishable by fine.

A bye-law, framed by a Local Board under the above
section, prohibited fishing in certain waters within its
limits without a license from the Chairman of the Board.

Held, that the bye-law was ultra vires of the Local
Board.

The Bye-law No. 54 of the Bye -laws of the Local
Board of Nuwara Eliya of May 22, 1888, framed
under section 35 of the Ordinance No. 7 of 1876 and
pubhshed in the Government Gazette of June 29, 1888,
enacted that "no person shall fish in Nuwara Eliya
or Barrack Plains lakes or in any streams flowing
into them, unless he shall have obtained a license
from the Chairman of the Board for that purpose",
and Bye-law No. 55 provided certain fees for such
licenses.

The defendant was charged under section 79 of
the Ordinance with havmg fished in the Nuwara
Eliya lake without having obtained a license from
the Chairman of the Local Board of Nuwara Eliya,
in breach of the above bye-law. The magistrate
acquitted the defendant, holding that the defendant
had committed no offence, as the bye-law, neeessitat-
mg the payment of a fee for the license, was ultra
vires

;
and the Attorney-General appealed.

Withers, for the appellant.

Bornhorst, for the respondent.

Cur. adv. vult.

On August 20, 1891, the following judgment was
delivered :

—

BuRNSiDE, C. J.—This was a prosecution on a
plaint tha-t the accused fished without having a
license from the Chairman of the Local Board" of
Nuwara Eliya for that purpose, in breach of Bye-
law iNTo. 54 of May 29, 1888, and thereby committed
an offence against Ordinance No. 7 of 1870 The
defendant admitted that he had fished bat denied
that it was an offence. The bye-law in question,
made ami approved of in the way these bye-laws
usually are, prohibited any one from fishing witliout
a license, and this license was only granted on pay-
ment of a fee. The magistrate acquitted the accused
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and the Attorney-General has appealed, but no law

officer appeared to support the appeal. Mr. Withers

supported it for the complainant, the Secretary of

the Local Board of Nuwara Eliya. The magistrate

thought that no authority was given to the Local

Board to make a bye-law whereby a tax was imposed.

I do not care to express any opinion on that point,

because it is clear that sub-section 10 of section 35 of

Ordinance No. 7 of 1870, which empowers Local

Boards to make bye-laws " for regulating the mode

and times of fishing", did not empower the Local

Board to make a bye-law prohibiting fishing alto-

gether without their license. I am surprised that

any other construction was possible. The bye-law is

ultra vires and a nullity, and the defendant was pro-

perly acquitted.

Afirmed,
^: o :

Present i
—Clarence and Dias, JJ.

{October 27, and November 8, 1891.)

D. C. Galle,

(Testamentary)

No. 2,948.

'x In the matter of the minor
/ children of Simon Peeeka Abeya-
C WARDANA.
J Abeyawakdana v. Abeyadeera.

Curator—Property of minors—~Person entitled to take

charge under will or deed—Executor of uiill of pa-

rent—Guardian appointed by will—Civil Procedure

Code, sections 582, 583, 585.

A testatoi- died leaving' a will whereby he disposed of

his estate in favour of his minor children, and naming
an executor whom he also appointed guardian of the
children.

Held, reversing the order of the district court, that

the executor was not a person entitled to have charge of

the property of the minors by virtue of the will, within
the meaning' of section 5 'i5 of the Civil Procedure Code,
and the court was therefore not bound to grant him a

certificate of curatorship.

The testator, by appointing the executor, entrusted to

him 'the task and charge of distributing his assets, gene-
rally, but not any special trust to take charge of the
minors' shares or hold them in trust for the minors.

Appeal against an order of the district court on

two petitions, relative to the appointment of a cura-

tor over the property, and guarcMan of the persons,

of the minor children of Simon Perera Abeya-

wardana.

Simon Perera Abeyawardana by his will devised

certain property to his children and appointed Don
Andris Abeyadeera, Francis Perera Abeyawardana

and Dinister Perera Abeyawardana to be executors

thereof, and he also appointed Don Andris Abeyadeera

to be the guardian of his children. Henry Perera

Abeyawardana, a brother of the testator, alleging in

his petition that the estate of the said testator was

not being properly administered, prayed that the

first respondent Don Andris Abeyadeera be appoint-

ed curator over the property of the minors, that the

petitioner be appointed joint curator with the first

respondent, and that the petitioner be appointed

guardian of the persons of the minors. The first

respondent to this petition then applied by petition

to be appointed curator over the property and guar-

dian over the persons of the minors, claiming a right

under the will to have charge of the persons and

property of the minors. This latter petition was

opposed on the ground of misoonduot by the petition-

er in his administration of his testator's estate. The

two petitions were consolidated and heard on the

same day.

The district judge granted a certificate of curator-

ship to Don Andris Abeyadeera with costs, holding

that inasmuch as he was appointed guardian under

the will, the court was bound under section 585 of

the Civil Procedure Code to grant him a certificate

of curatorship. The petition of Henry Perera

Abeyawardana was refused,- the district j udg3 hold-

ing that there Was no provision under the Code for

the appointment of joint curators, and that no appli-

cation for the appointment of a guardian of the

persons of the minors was necessary, the father

having appointed one by his will. The executor

Don Andris Abeyadeera was ordered to pay his own

costs of this petition.

Both parties appealed.

Bornhorst [Wendt With him) for the petitioner,

Henry Perera. This is a petition for the grant of a

certificate of curatorship to the executor, or to the

petitioner or to both jointly. Under section 582 of

the Code a party who shall claim a right to have

charge of property in trust for a minor under a will

or deed may apply to the district court for a certifi-

cate of curatorship : but under section 583, any

relative or friend of a minor may apply by petition to

have a fit person appointed to takt charja of the

property and person or either property or person of

a minor. The petitioner is the uncle of the minors

and applies under this section. It is submittel that,

in default of the executor applying for a certificate,

this appellant was entitled to move to protect the

minors' interests. The executor has to administer

the estate to a certain point. Thereafter his place

must be taken by a curator of the minors' estate.

The policy of the law is that the interests of the

minors should be kept under tho control of some one

other than the executor. The executor lias merely

to collect the assets, and cannot be regarded as a

trustee for an indefinite time of the property of th 3

minors.

Browne, for the petitioner, Don Andris AbeyA-

deera. The executor, it is submitted, is entitled to
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take charge of the minors' property, -without any

certificate under section 582 which is merely per-

missive in its terms. The testator's intention, in

appointing him guardian of the children, in addition

to making him executor, was clearly to dispense with

any other protection of their interests. Even apart

from section 582, the executor to whom the testator

has entrusted the administration of his whole estate

is the best person to be vested with the custody of

the minnrs' property. The Code does not contem-

plate a joint curatorship, and such an appointment

is in principle mischievous.

Bornhorst, in reply. The acts of maladministra-

tion admitted by tiie executor render him unfit to be

appointed curator in any case.

Cur. adv. vult.

On November 3, 1891, the following judgments

were delivered :
—

Clakence, J.—These are two several appeals from

an order made by the district court upon two con-

solidated applications by petition for the appointment

of a curator of the property of the minor children of

Simon Perera Abeyawardana deceased.

Simon and his wife Charlotte made a joint will in

1882 containing dispositions in favour of their child-

ren and of the survivor of the spouses, and appointed

the surviving spouse executor. Charlotte predeceas-

ed Simon, who afterwards died in Pecember 1890,

leaving four minor children of the marriage, and a will

whereby he disposed of all his estate in favour of the

four children, appointed his brother in-law Andris

and two of the sons executors, and also appointed

Andris guardian of tlie children. Probate was grant-

ed to Andris, the children being all still minors.

Thereafter, in June last, Henry Abeyawardnna, a

brother of the testator, applied by petition to the

district court for 'the appoininjent of a curator of the

minor children, that is a curatof for their property,

and asked that one of three things might be done,

viz., that the executor Andria might be appointed,

or the petitioner himself, or both jointly.

After this the executor Andris petitioned that he

himself be appointed curator.

These applications are njade tender Chapter XL of

the Procedure Code and were consolidated and taken

up together. The two petitioners, the executor and
the testator's brother Henry, were both examined
and the district judge made an order committing the

curatorship to the executor, ordering at the same
lime the petitioners to bear their own costs, the

executor to bear his own costs out of liis own pocket.

From this order both petitioners appeal.

The district judge appears to liave thought that

section 585 of the Code left him no option but to

commit the curatorship to the executor. To that

position we do not assent. Section 585 requires the

court to grant the certificate of curatorship to any

person entitled under a will or deed to have charge of

the minors' property. The executor is not such a

person. The testator by appointing him executor

entrusted to him the task and charge of distributing

his assets, generally, but not any special trust to take

charge of the minors' shares or hold them in trust for

the minors.

In the absence of a person absolutely entitled to

the curatorship and willing to unlertake it, the court

may appoint some other fit person. It might well be

that the testator having trusted the executor with the

distribution of his assets an! also with the guardian-

ship over his children's persons, the court would con-

sider him a proper person t > be also entrusted with

the curatorship over the property. But in view of

the admissions mide by the executor in the witness

box we should hesitate to commit any charge to him.

Should it ever be necessary in the minors' interest

for the executor to be called to account, it is the

curator on whom would fall the duty of protecting

the minors' interests, and if there be any reason to

suspect the executor's bona fides, that is a reason for

appointing some independent person to act for the

minors. Now, the executor admitted in the witness

box that be had wilfully omitted from his inventory

considerable items of the testator's assets. If we
had been dealing with the matter as judges of first

instance, we most certainly would have considered it

improper to commit the curatorship to the executor

under those circumstances, and we cannot affirm

the order which the district judge has made in that

behalf.

It does seem desirable, under such circumstances,

that some fit person be appointed to protect the

minors' interests as curator. Whether the petitioner

Henry Perera is a suitable person we do not under-

take to say—we note that he seems to be disputing

with the executor concerning certain items of pro-

perty which the executor claims for the estate, and
Perera sets up a private claim on his own account.

It may be that neither of these petitioners should be

appointed curator.

We shall simply set aside the order committing

the curatorship to the executor and send the matter

back to the district court in order that the district

judge may in his discretion after due enquiry appoint
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some fit person. We see no reason to interfere

in the executor's favour with the district judge's

order as to costs. We shall therefore leave him to

pay the costs of his petition including costs of his

appeal. The costs of the other petition (including

appeal costs) may be left to be disposed of hereafter.

Dixs, J.—I quite agree with my learned brother

that the order of the district judge must be set aside.

The executor on his own showing is quite unfit to

be appointed curator over the minors, and the peti-

tioner Henry Perera, in my opinion, is not in a better

position. He seems to set up a claim on his own
account to some of the estate property, so his interest

is adverse to that of the minors. Under the circum-

stances, the best course to be followed is to send the

case down to the district court for further enquiry

and for the appointment of a disinterested person as

the curator of the minors.

Set aside.

:o :

Present .—Claeence and Dias, JJ.

(July 10, 1891.)

No' 4 417 } ^^ Mesubibe v. Le Mesttriee.

Practice—Order fixing case for hearing—Appealable

order—Courts Ordinance, 1889, section 75.

An order fixing a case for trial is not an appealable
order under section 75 of the Courts Ordinance, 1889.

This was an action by a wife for a separation from

bed and board with the custody of the children. In

his answer the husband pleaded to the jurisdiction

of the court. Upon the filing of defendant's plea,

the case was fixed for May l8 for argument therecm,

but on May 11 plaintiff's proctor moved to discharge

this order and fix an early day for the hearing of

the action. Defendant's proctor had "no notice of

this application, but was in court when it was made,

and was heard in opposition to it. The district

judge allowed the application, and ordered the case

to be entered on the trial roll for hearing on May 28.

The defendant appealed.

Dornhorst, for the appellant.

Withers, for the respondent, took the preliminary

objection that no appeal lay. It is true that section

75 of the Courts Ordinance, 1889, gives the right of

appeal against any "order" of a district court, but

1lie direction of the court now appealed against is

not an ''order" within the meaning of that section.

It is submitted that "order'' must be limited, for

purposes of appeal, to "final order". Section 75

uses the terms "judgment", "decree", and "order",

respectively appropriate to the expression of the

court's decision in an action at law, in a suit m
equity, and in any matter other than an action or'

suit. Each of these imports a final decision so far

as concerns the court pronouncing it, the only differ-

ence being in the form of the proceeding in which

it is passed. Onslow v. Commissioners of Inland

Revenue, L. R. 25 Q. B. D. 465. The repealed Ordi-

nance No. 11 of 1868 (section 79) used the same

terms, "judgment, decree, or order" in conferring

the right of appeal, but that Ordinance clearly

contemplated "interlocutory" orders also, as is

shown by section 75 ; and so appeals against inter-'

locutory orders were formerly permitted, but they

cannot be now.

Dornhortt, for the appellant. The appeal clearly

lies. The argument to the contrary is exactly in

the teeth of the Code. Section 75 of the Courts

Ordinance permits the appeal against any " order ",

and " order " is defined by the interpretation clause

(section 5) of the Procedure Code. The definitions

of " decree " and " order " put it beyond doubt

that the former is used to designate a final

decision, in whatever form of proceeding'

pronounced, and the latter an interlocutory order

merely, such as that now in question. Accordingly,

an order rejecting a plaint, which is final in its oper-

ation, is classed as a " decree". The district judge

has in effect overruled the defendant's plea to the

jurisdiction without hearing him, for the previous

fixture for its discussion has been removed and a

day fixed for the hearing, presumably on the merits.

Withers, in reply. Even assuming the appeal

lies, the defendant, if he alleges the order was

made ex parte, should have moved the district court

to vacate it, and not have appealed direct.

The judgment of the court was delivered by :

—

Claeence, J. —This appeal is dismissed with costs.

On April 21 the learned district judge in the presence

of both parties fixed May 18 for discussion of the

defendant's objection to the jurisdiction. Thereafter,

on May 11, plaintiff's proctor applied to the court to

alter that arrangement. It does not appear that

previous notice of that application had been

given to the other side, and it would not have been

proper to ask the court ex parte to alter an arrange-

ment already made inter partes. We cannot, how-

ever, regard what took place on May 11 as ex parte,

because the defendant's proctor was in court and was

heard in opposition to the application. The district

judge then altered the arrangement previously made,

and directed the case to be entered in the trial roll

for hearing on May 28. Defendant seeks to appeal

from that order. It is a matter within the discretion

of the court to fix days for hearings, trials, and argu-
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ments, and in my opinion a direction given bv a

district judge fixing a particular day for consideration

of a case is not an appealable order witbin section 75

of the Courts Ordinance. If either party has been

aggrieved by the fixture made by the court, that may
be taken into consideration by the court of appeal in

the event of appeal being taken against the substan-

tive order made by the district court on the day so

fixed. It was however argued that the learned

district judge here did something more than merely

alter the date previously fixed, in that he directed the

case to be set down for trial. I see nothing to appeal

from in the so-called " order" from that point of

view. The defendant of course had a right to have

his plea to the jurisdiction disposed of, and it doubt-

less would be disposed of when the case came to be

heard on May 28.

Appeal dismissed.

:o:-

Present

:

—Buenside, C. J.

(Jlarch 3 and 4:, 1892.)

PtTLM
Appir.

P. C. Gampola, I Saminadbn Ptthe v. Coenblis
No. 11,442. (

Theft—Claim ofright—Bona fides

—

Colourable title—
Criminal law.

When a person charged with theft sets up a claim of
rig-ht to the property, it is not necessary for such defence
to prove that he had even a colourable title to
the property. It is sufficient if he ftono^de believed the
property to be his.

The defendant was charged with theft of a cer-

tain quantity of arecanuts, the complainant alleging
the defendant had plucked the nuts from trees in
a garden belonging to him. The defendant admit-
ted the plucking and removal of the nuts, but claim-
ed the garden as his own property. Upon the
evidence the magistrate held that the defendant
had not even " a colourable title" to the land, and
convicted the defendant.

The defendant appealed.

Bornhorst, for the appellant.

There was no appearance for respondent.

Cur. adv. vult.

On Mareh 4, 1892, the following judgment was
'delivered :

—

Bdbnside, C. J.—The learned magistrate in this
cise, whilst correctly stating the crucial matter for
his decision, has misapprehended the effect of the
defence and the bearing of the evidence on it. Bona
/>des is a good defence, independent altogether of
the question in whom the title to the land really lies,

and it may prevail although the defendant may not

have, as the magistrate puts it, "a • ghost of a right

to the land". The policy of the law in tlieftuous.

matters is to ascertain qtio animo the property was
taken. It is impossible to read the evidence without,

in every line of it, discovering that the accused be-

lieved that he had the right to the fruit ; and I my-
self go further and say that, if the evidence points

to anything, it is that the complainant is seeking

upon some recent conveyance to silence an objection-

able antagonist in title, who has had possession long

before the complainant became a purchaser.

The accused took the fruit openly as before, and

not as a thief would, and the complainant's witness

Thammal, who agreed to buy and yet did not buy
" stolen property", is not free from the suspicion

that he was deeply interested in the success of the

complainant's move.

The magistrate says :
" if the accused had proved

some colourable title to the land, I should have been

satisfied
; because if this defence is to be accepted,

every thief of praedial products has only to set up
a claim to the land."

This will only happen when a magistrate fails to

discriminate between mere fictitious assertion of a

claim to the land and a bona fide claim of right,

even though there may not be even '* a colourable

title'' to the land.

Conviction set aside and the accused acquitted.

Reversed.

-:o ;

Present ;—Btjensidb, C. J., Clarence and Dias, JJ.

(September 1 and 11, 1891.)

D. C. Colombo, ( The Bank op Madeas v. Ponne.
No. C469.

( SAMT MOODELLY.

Sequestration—Action by corporation—Principal offl-

cer—Shroff of bank—Power of attorney, sufficiency/

of—Affidavit—Practice—Civil Procedure Code,
sections 653, 654, 655.

In an application for obtaining sequestration of a
defendant's property under section 653 of the Civil
Procedure Code, the affidavit required by that section
to establish that the defendant is fraudently alienating
his property need not necessarily be that of the plain-
tife himself, but may be that of any person havine
knowledge of the facts.

The shrofE of a bank corporation is a "principal
officer" of such corporation within the meaning of
section 655 of the Code, and is competent to make
affidavit m substitution for the affidavit of the plain.

[

tifE required by sections 650 and 653.
A bank corporation sued by attorney, who was

' authorized by his power "to sue for, recover, and re-
i ceive" every debt due to the corporation ;

" to sue,
;

arrest, attach, distrain, seize, sequester, imprison, and
condemn and out of prison again to release, acquit, and
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discharg-e all persons" ;
" to si^u, draw, make, or en-

dorse any other security or securities in which the said

bank is now or may hereafter be interested or concerned,

or to which the signature of the said bank may be

necessary or required" ; and further " to sign, deliver, and
execute all deeds, conveyances, and assurances to which

the said bank may become a party, and generally to

act, do, manage aud transact all and every such matters

and things in and about the premises in as full and

ample a manner as the said bank could do."

—

Held, that under the authority contained in the

above power, the attorney could bind the bank by deed

in all matters appei-taiuing to a suit which he was
authorized to bring, and in any proceeding for seques-

tration in such suit he was competent to execute the

bond required to be entered into by the plaintiff under
section 654 of the Code.

This was an action by the Bank of Madras, a bank

constituted under the Indian Presidency Banks Act,

1876, against the defendant on certain promissory

notes. Upon filing the plaint, the plaintiff upon

petition moved for and obtained a mandate of seqes-

tration under section 653 of the Civil Procedure

Code on the ground of fraudulent alienation of

property by defendant. The affidavit upon which

the mandate was obtained were those of Donald

Noble, manager and attorney of the bank, who had

also a-i attorney signed the proxy of the plaintiff's

proctor, and of C. Ramalingam, the shroff of the

bank. The affidavit of Donald Noble, among other

things, stated that he had examined the books of

the bank, and found from them that the defendant

wan indebted to the bank m the amount claim-

ed on the promissory notes in question, that the

bank had no adequate security for the same, and

that upon certain information given him by C.

Ramalingam, the shroff, he verily believed that

the defendant was, with a view to avoid pay-

ment of his debt to the bank, alienating his

property. The affidavit of C. Ramalingam, after

stating the circumstances of the defendant's

trade in Ceylon, his departure from Ceylon, and his

indebtedness to the bank at the date of such de-

parture, set out certain tacts upon which he based

his belief that the defendant was fraudulently alien-

ating his property ; and the affidavit proceeded to

state that the promissory notes in question were all

endorsed to the bank by the defendant by himself or

by his attorney, and that the discount proceeds of

the notes were placed to the credit of the defend-

ant's current account at the bank. The security

bond required to be given by plaintiff under section

654 of the Code, prior to the issue of sequestration,

purported to be executed by the plaintiff bank bj

their attorney Donald Noble.

The mandate of sequestration having issued,

and certain property having been sequestered, the

defendant thereafter moved to dissolve the seques-

tration. This motion was after discussion disal-

lowed by the district judge.

The defendant appealed.

Bornhorst [Wendt and Sampayo with him) for the

appellant. This sequestration was wrongly issued,

and should have been dissolved on defendant's

application. The requirements of the Code have
not been complied with in plaintiff's application.

Those requirements must be strictly enforced, for

this court has pointel out (Z). G. Colombo, No.
36,919, Ram. (1864) 120) that " sequestration heed-

lessly granted may be ruin to a commercial firm",

that it is "a burdensome and expensive process

which should not be granted unless under an impera-
tive necessity", and that this court thinks itself

"bound to be particularly strict". The present

application was irregular, in that the affidavits used,

those of Mr. Noble and the bank's shroff, did not
comply with the law. As to Mr. Noble's, no doubt
he could make affidavit on behalf of the corporation,

but that is only if he is "a person having personal

knowledge of the fact of the cause of action", and
he must " depose from his own personal knowledge"
(section 655). Now, Mr. Noble's affidavit is relied

upon for proof of the debt, and all he says is that he
assumed the managership subsequently to the incur-

ring of defendant's debt.and that from an examination

of the books (which he did not keep himself) defendant

appears to be indebted. That is not enough. Then
as to the shroff's affidavit, he is not a " principal

officer" of the bank, and does not even call himself

such. He does not establish that defendant's quit-

ting the island was with the fraudulent intent to

avoid payment, or that there was fraudulent aliena-

tion of property, and the fact he deposes to

of his own knowledge do not lead to that con-

clusion. By the terms of section 653, it is the
" plaintiff's own affidavit" (or in the case of a cor-

poration, the principal officer's) that must estab-

lish both the debt and the fraudulent alienation,

and the affidavit of the shroff cannot be allow-

ed to eke out that of the manager in this res-

pect. Then, the security bond, the execution of

which is a condition precedent to the issue of the

writ, was invalid, Mr. Noble not having had the

power to bind the bank by such an instrument.

His power is filed, and it does not empower him to

sue out sequestration—a special remedy—or to exe-

cute such a bond. The defendant's application to

recall the writ should therefore have been allowed.

Layard, A.A.-G. (Browne and de Saram with him)

for the respondents. The application for sequestra-

tion was in every respect regular. As to the affidavits,

it is clear that both Mr. Noble and the shroff are
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"principal officers" of the bank, and either could have

made the affidavit required of (jlaintiff by section

6S3. Mr. Noble swears to his belief that defendant

fraudulently alienated his property, and also left

Ceylon abandoning his property to irresponsible

persons, and he gives the sources of his information

and the grounds of his belief. The shroff Eamalin-

gam establishes the indorsing of the notes by
defendant, and his departure from the island with-

out appointing any representative. The terms of the

latter part of section 653, "by affidavit", certainly

do not limit the affidavit to that of plaintiff himself.

As under the repealed Ordinance No. 15 of 1856

such affidavit might be that of a third party quite

unconnected with plaintiff or defendant, Mr. Xoble's

power of attorney is amply sufficient to sustain the

sequestration. It not ouly empowers him generally

to bring and defend actions on behalf of the bank,

but specially to " arrest, attach, distrain, seize,

sequester, imprison, and "condemn and out of prison

again to release, acquit, and discharge all persons".

Nothing could be fuller. The defendant's applica-

tion was rightly refused.

Dornhorst, in reply.

Cur. adv. vult.

On September 11, 1891, the following judgments

were delivered :

—

Bttenside, C. J.—a sequestration was ordered

in this case ex parte on November 17, 1890, of

the defendant's property, to the amount of

Es. 30,000.

In consequence of certain proceedings intervening

which do not affect this appeal, this sequestration

was continued until the 8th of July, when the dis-

trict judge made a final order disallowing a motion

on behalf of the defendant to dissolve it, and the

defendant appeals.

The action is by the Bank of Madras against the

defendant on a number of promissory notes,

amounting to Rs. 23,000 and odd.

The plaintiff bank being a corporation, their

proxy to sue is signed by their attorney, Donald

Noble, who has filed a certified copy of his power of

attorney from the bank. Several objections have

been taken to the regularity of the order of seques-

tration whi^ I will deal with seriatim,. In the first

place, we may say that we see no reason to dissent

from the general proposition to which we were

referred in the case reported in Eamanathan, namely,

that sequestration needlessly granted may be ruin

to a commercial firm, and that it had been said that

sequestration is a burdensome and expensive process

which should not be granted except under an imper-

ative necessity. To which, however, it may be

proper for us to add that sequestration is a remedy

provided for by law to litigants ; and if the procedure

which the law prescribes, before it can be obtained,

were carefully observed and conserved in allowing it,

it cannot be said that it had been needlessly granted

or without due necessity. The sections 653, 654, and

655 of the Code apply to these proceedings. The

main objection to the sequestration in this ease is

that the affidavits on which the sequestration was

granted, and the bond of the plaintiff, are insuffi-

cient.

Mr. Noble, being one of the principal officers of

the bank corporation, is especially authorized to

make the affidavit of material facts which section

653 of the Code requires to be made by the plain-

tiff, who by such affidavit (with viva voce examina-

tion if the judge requires it) must satisfy the judge

that he has a sufficient cause of action, that he has

no adequate security, that he does verily believe

that the defendant is fraudulently alienating his

property to avoid payment of his debt.

The proviso to section 655 requires that where

the person making the affidavit is other than the

plaintiff himself, he must have personal knowledge

of the facts of the cause of action, and must in his

affidavit swear that he deposes from his own per-

sonal knowledge of the matter.

I now turn to the affidavit of Mr. Noble. He
swears that he is the agent and manager of the

bank, that he has examined the books of the bank

and finds that the defendant is indebted to the

bank in the sum claimed in the action, and that he

verily believes (giving the grounds for his belief)

that defendant and those representing him have

fraudulently and with intent to avoid payment of

the debt alienated the property of the defendant.

I do not think it posible to say that this affidavit

does not in every particular comply with the require--

ments of the law referring to the affidavit of the

plaintiff. But the Code requires in addition that

the plaintiff' shall at the same time further establish

to the satisfaction of the judge by affidavit, or, if the

judge should so require, by viva voce, testimony,

such facts as shall cause the judge to infer that the

defendant is fraudulently alienating his property

with intent to avoid payment of the debt, or that he

has quitted the island, leaving property belonging

to him.

Now, it was contended thatthe affidavit here refer-

red to must be the affidavit of the plaintiff himself.

The affidavit in this case was not the affidavit of the

Pbini£d at ibe '^Ceylon Examineb" FsK^a, No. 16, Queen Sibeet, Fobi, Coloubo.
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plaintiil's or of the prinoipal manager, Mr. Noble, but

of fiamalingam, the shroff of the bank.

In my opinion there is no room for this contention.

The words of the law are safSaiently large to embrace
the aftiJavit of any person who can speak to the facts

from personal knowlelge. The context of the Corle

makes this clear. Where it intends that the affi lavit

shall be that of the plaintiff himself, it says " by his

own affidavit"—in this instance it says generally

"by affidavit." But even asiuming for the sake of

argument that it was the personal affidavit of the

plaintiff that was required, it may be, as I have shewn,

made " by any principal offiojr" of the corporation,

and Eamalingam swears that he has been shroff of

the bank for 20 years ; and the shroff of a bank cer-

tainly comes within the category " any principal offi-

cer." I hold therefore that this objection signally fails.

Then it was contended that the affiiavit did not

disclose sufficient material to ground the inferenoa

which the law requires. Turning to the affidavit

itself, I find that it discloses facts within the personal

knowledge of the witness, from which any judge

would be justified in inferring that the defendant was

fraudulently alienating the property with intent to

avoid payment of the debt and chat he had quitted the

Island leaving property belonging to him. Moreover,

the judge granted the sequestration on these facts, and

we canncit assume that he did not draw the inference

on which alone he was justified in acting. The ob-

jection, therefore, to the sufficiency of the affidavit

fails.

I now come to the next objection. By section 654

oftlie Code it is required that "before makina; the

order the judge sha,ll require the plaintiff to enter

into a bond, with or without sureties, to the eft'ect

that the plaintiff will pay costs and damages that

may be awarded &c." The plaintiffs' security bond

was executed by Mr. Noble as attorney of the bank,

and it was contended that Mr. Noble had no power to

bind the corporation by such a bond. This has ne-

cessitated a close scrutiny of the power of attorney

on ivhich he represented the plaintiffs in the suit. It

^•ecites that the intention of the bank was to appoint

" Mr. Noble attorney and agent for all and singular

the purposes hereinafter mentioned," and it then

appointed bin; the true and lawful attorney of the

bank at Colonibo " to sue for recover and receive

from all persons" every debt &c. due to the bank, and

also " to nominate attorneys, solicitors and proctors,

to sign warrants to prosecute and defend, and to sue,

avi"st, attach, distrain, seize, sequester, imprison

and condemn and out of prison again to release

acquit and discharge all persons whomsoever who

shall or may be indebted", and also " to sign, draw,

make or endorse any other security or securi-

ties in which the said bank is now or may hereafter

be interested or concerned or to which the signature

of the said bank may be necessary or required," and
further " to sign, deliver and execute all deeds, con-

veyancas, and othor assurances to which the said

banlf may become a party, and generally to act, do,

manage and transact all and every such matters and
things in and about the premises in as full and ample
a mann3r as the said bank could do ;" concluding

with an agreement " to ratify and confirm all and
whatsoever the said Mr. Noble shall lawfully do oi*

cause to be done in and about the premises."

I have no doubt whatever that under the general

powers contained in this instrument Mr. Noble

could bind the bank by deed in all matters apper-

taining to a suit which he was authorized to bring,

and under the special powers also he was authorized

to " sequester" where sequestration was applicable,

and in respect of such sequestration he was specially

authorized to execute every security to which the

signature of the said bank was necessary, and hence

the bond in this case is a good binding bond of the

plaintiff bank.

The appeal must therefore be dismissed with costs.

-

Clarence, J.—I am of the same opinion and have

nothing to add.

DiAs, J.—I am of the same opinion.

Appeal dismissed.

: :

Present

:

—Clabence and Dias, JJ.

{March 18 and April 8, 1892.)

^^T^'^^^^^^'l Jayasekera v. Jansz.
No. 940. )

Appeal—Security— Dispensing loith security by con-

sent—Application to appeal out of time—Practice—

-

Givil Procedtire Code, section 756.

The provisions of tho Civil Procedure Code as to

security in appeal are intended for the benefit of res-

pondent parties, who may waive such benefit at their

option.

According'ly, where a respondent consented to dis-

pense with security in appeal—

•

Held, that the appeal lay without security, notwith-
standing- the provisions of section 756 of the Civil

Procedure Code.

Application for leave to perfect appeal out of time.

The defendant in this action filed a petition of ap-

peal from the judgment of the commissioner within

the appealable time, and, the plaintifl''s proctor

having consented to dispense with security in appeal,

the case book was forwarded to the Supreme Court

without such security. The Registrar, however,
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returned the record for want of security in appeal.

Thereupon the defendant by petition applieil for

leave to perfect appeal out of time under Chapter LX
of the Civil Procedure Code, and the matter

of this application came on for determination on

March 18, 1892.

Wendt, for appellant.

Dornhorst, for respondent.

Cur. adv. vult.

On April 8, 1892, the order of the Supreme Court
accepting the appeal was delivered by :

—

Clakbnce, J.—This case comes before us in the

guise of an application for leave to appeal out of

time. In my opinion the appeal should be accepted
for the short reason that the defendant did appeal in

time, but his appeal was refused by our Jlegistrar

under a mistaken view of the law. It appears that
the defendant filed his appeal petition in time, and
that the plaintiff by his proctor consented to dispense
with security. The Eegistrar seems to have thought
that a party cannot dispense with security. There I
think the Registrar was wrong. The provisions as
to security were framed for the benefit of respondent
parties and there is nothing to prevent a respondent
party w-aiving the benefit if he thinks fit to do so.

No order as to costs of this apphcation.

-: O:

Present

:

—Clabence and Dias, JJ.

(December 11 and 16, 1891.)

D. C. Colombo,
| The Bank of Madras v Ponne-

NO. 469. ( SAMY MOODELLY,

Practice—Service of summons—Service on proctor
Service out of the jurisdiction—Suhstituted service

—Appearance—Civil Procedure Code, sections 29,

69, 72, 85.

The defe dant in an action by way of summary pro-
cedure oil liquid claims was represented upon appear-
ance to the summons by a proctor, wliose proxy autho-
rized him 8'enerally to defend the action. By virtue of
this proxy, the proctor took exception to the procedure
and after an appeal to the Supreme Court the plaintiffs
were directed to, proceed by way of refrular procedure
Tlie proctor also applied to dissolve a sequestration of
defendant's property, and unsuccessfully appealed
against tlie refusal of his application. The plaintiffs
then issifcd summons by way of regular procedure, and
service was effected on the proctor

Held, affirming the judgmeiit of the district oourl,
that the service ou the proctor was a good service under
section 29 of the Civil Procedure Cod •.

This was an action by the Bank of Madras as
holders, against defendant as indorser, of 23 promis-
sory notes. The case is reported, at two previous
eiages, in 9 S. C. 0. 169; and a?ite p. 22. The defend-

ant now appealed from a refusal of the district court

to sat aside a judgment for plaintiffs entered up e-i-

parte for default of appearing and answering.

The facts material to this report are fully stated in

tae judgment of Cl'iiience, J.

Dornhorst ( Wendt and Sampayo with him) f<jr the

appellant. The or.lers and decree appealed from
were irregularly made, there having been no legal

service of summons on defendant, and should have
been set aside on defendant's motion. Under section

59 of the Code summons must be personally served.

Admittedly there was no such service in this case.

But defendant being out of the Island and the fiscal

having returned the summons unserved, upon plain-

tiffs' motion the court directed substituted service

under section 60 by posting summons under regi.sttr-

ed cover to defendant's address in India and by serving
a duplicate summons on Mr. Perera, proctor. It is

submitted that this was irregular, for substituted

service is expressly made applicable under section 60
only to oases where the defendant is within the Island.

Even if the posting of the summons to defendant in

India be regarded as an attempt to serve out of the
colony under section 69, the attempt failed because
the registered letter was returned undelivered. As
to service of duphoate summons on Mr. Perera, it is

of no effect because it was substituted service, which
as already submitted was not applicable. Nor can it

be regarded as good origin il service. Mr. Perera
was not defendant's proctor at the time and had no
authority to accept summons. He had indeed ap-
peared for defendant on a previous proxy, but that
proxy was limited to the action as it was then consti-

tuted. The action originally was one of summary
procedure under Chapter LIII of the Coc^e, and the
previous proxy related and must be taken to have
been limited to those proceedings. That form of
action came to an end when the Supreme Court in
the first appeal convei'ted the action into one of or-
dinary procedure, and Mr. Perera's proxy then be-
came exhausted. The action thereafter became
virtually a new action, necessitating fresh summons
and fresh appearance. The service of this fresh
summons on Mr, Perera at this stage was bad and
did not bind defendant, and the decree based there-
on is a nullity. Further, the ev parte trial and the
decree nisi following upon it were irregular. For,
previous to the date of the e.r parte trial, the defend-
ant did appear through Mr. Perera in 'this new
action. The court therefore had no jurisdiction to
proceed under section 85 as for a default of appear-
ance, and the decree nisi should have been set aside
on defendant's motion. [Counsel then argued the
case on the merits, contending that sufficient cause
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had been shewn to permit of defendant being let in

to defend.]

Browne (de Saram with him) for the plaintiffs res-

pondents. The learned district judga was right in

refusing the defendant''s application and making the

decree nisi absolute. It is submitted there was

proper service of summons. This was not a case of

substituted service, but of original service. In the

first place, there was sufficient service out of the co-

lony. Under section 70 of the Code, the court could

prescribe the mode of such service, and in this ins-

tance it directed the summons to be posted tinder

registered cover. Such posting was service without

delivery of the letter, especially as non-delivery ap-

peared to have been due to refusal of acceptance by

defendant who evidently knew what the letter con-

tained. Again, the service on Mr. Perera was equi-

valent to service on defendant. Mr. Perera's previ-

ous proxy was not limited to any purpose, but was

an ordinary one authorizing him generally to defend

the action. The action was one and the same all

throughout, the mode of procedure only being differ-

ent, and it is submitted that Mr. Perera represented

defendant at all stages of the action on his first

proxy, though he purported to file a new proxy after

the issue of fresh summons. Under section 29 of

the Code, service of process on a party's x^rootor is as

effectual for all purposes as service on the parry

himself and therefore the defendant in this case must

be taken to have been duly served through his proc-

tor. As to the ex parte trial and the decree nisi, the

proceedings, it is submitted, vsere regular, The de-

fendant had indeed appear? d for certain purposes—to

resist the proceedings by way of summary procedure

on liquid claims, and to apply for dissolution of the

sequestration issued in the aetion^but he did not

appear to answer the plaint under the exigency of the

new summons, within the meaning of section 72.

There was thus default in " appearing" and the pro-

cedure laid down in section 85 was properly followed.

Dornhor.it. m reply. The term " process" as used

in section 29 does not include a summons : it mani-

festly cannot, because before summons a defendant

will not have a proctor in the action. " Process" in

that section must be taken to mean court's directions

other than and subsequent to summons.

/ C^lr. adv. vult.

On December 15, 1891, the following judgments

were delivered :

—

CLAifENCE. J.—This case has now been argued in

appeal for the third time. Upon the first occasion

defendant succeeded in his contention that the

summary procedure under Chapter LlII of the

Code is not applicable. Upon the second occasion

defendant failed in his endeavour to get rid of the

sequestration which the district court had issued

in November last year. Defendant now appeals

from a refusal of the district court to set aside a

j udgment entered up ex parte for default of appear-

ing and answering.

It is desirable, in order to a disposal of this

appeal, to go carefully through the proceedings

which have taken place.

Plaintiffs declare on a number of promissory

notes and sue to recover a sum of about Es. 20,400.

The action was begun in November last year ; the

plaintiff obtained a sequestration of property of

defendand in Colombo upon grounds considered in

the second judgment of this court, tind summons was

then issued under Chapter LIII of the Code, the plain-

tiffs endeavouring to proceed by the summary proce-

dure under that chapter. In December last year and

subsequently defendant was represented in the

action by his attorney Ayaturai Moodeli, Mr. C.

Perera, proctor, appearing in the case on proxy in

the usual manner. Two proxies to Mr. Perera

are filed in the paper-book, one bearing date

December 22, 1890, and the other January 5, 1891.

Each of the proxies empowered Mr. Perera to

defend the suit generally, and under these proxies

Mr. Perera eondur-.ted the defence, including two

appeiils by the defendant to this court. In June
this year the case came before us upon cross ap-

peals by both parties, and we then held that plain-

tiffs were wrong in their attempt to proceed under
I hapter LIII, and left it open to plaintiffs to proceed

in the ordinary manner. About this time also the

defendant was appealing from a refusal of the

district court to dissolve the se jueRtration, and that

appeal was dismissed in July.

It was then deemed desirable on plaintiffs' part

to issue a fresh summons in the ordinary form.

Plaintiffs' manager, Mr. Noble, made affidavit of

defendant's attorney having left Ceylon and defend-

ant himself being resident at a certain village in

Tanjore, and an application was made to the district

court to allow service on the defendant out of the

jurisdiction. The learned district judge then

directed, as I understand, that the summons be

served by posting it in a registered letter addressed

to the defendant at the indicated address in Tan-

jore, and also directed a duplicate service to be made
on Mr. Perera. This order was made on July 24.

The summons thus issued allowed 23 days to uppear

and answer. The service upon Mr. Perera was

effected.

If this appeal had to turn upon the service in

India, I should feel difSaulty in holding that any
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service in India lias been established, but plaintifls

have the sei-vice on Mr. Perera to fall back upon.

Defendant had already appeared in the action as far

back as January by his proctor Mr. Perera, but it

was—and I think rightly—deemed necessary to

serve him with process under the general procedure,

calling on him to answer. Now, by section 29 of

the Code, service of process on a party's proctor is

sufficient, unless the court otherwise directs, and

Mr. Perera was the defendant's proctor. He had

been defendant's proctor fi-om January. Appel-

lant's counsel indeed contended that a summons is

not " process" within the meaning of section 29.

Process in general includes summons, but in the

ordinary case it would not be possible for a plantiff

to serve his summons through his defendant's

proctor, for the simple reason that until the defend-

ant has appeared by a proctor he has no proctor

recognizable in the case. The present cas3 is

different. Mr. Perera hsid already status in the case

as defendant's proctor, and the sei'vics on him of

process calling on defendant to answer t'.ie plaintiffs'

claim was a good service on the dafenJant.

The process served on the defendant tluougii

Mr. Perera is dated July 2S, and was served the

same day. It was, so far as is material for the

purposes of this appeal, in these terms—"You are

" hereby summoned to appear in this court either

' in person or by pi-ootor within %?^ days from tlie

" date hereof, exclusive of such date, at 10 o'clock

" of the forenoon to answer the abovenamed plain-

" tiffs and you are hereby required to take notice

" that in default of your so appearing the action

" will be proceeded with and lieaixl apd determined

•' in YQiir aJisenoe." This is the ordinary form of

summons provided by the Code for the commence-

uient of an action.

With regard to appearance, the defendant had

already appeared in the action by Mr. Perera, and

if he had not ao appeared tlie service on him through

Mr. Perera could not have bsen effejted, but defend-

ant had not, until this process was served on him,

been called upori in tlie ordinary form to answer the

plaint. On August 20, the first day availalile,

the defendant had not taken any further steps, and

tlie plainUffs moved that the case be set down fqr

hearing ex parte, according to the provisions of section

H5 of the Code, and it is material to note what took

place on that day. We have tlie learned district

judge's note of whiit took place. Counsel appeared

for Mr. Perera -not, be it observed, for tlu defend-

ant—and ooctended that the servi(je, including the

service on Mr, Perera, was not proper service on

defendant, and that Mr. Perera's proxy did not ex-

tend to the general defence of the action, brat only to

tlie abortive proceeding under Chapter LIU. The

district judge held that good service on defendant

had been made, and then fixed the case for ex parte

trial on September 4,

I pause here to say Mr. Perera's cooiteBtiocn, that

his proxies did not empower him to represent the

defendant at this stage of the case, was untenable.

Mr. Perera seems to have contended that the proxies

only extended to the resisting plaintiffs' attempt to

proceed summarily under Chapter LIII, I will not

stop to consider how far any such limitation of a

proctor's authority could be recognised by the court.

It is unnecessary to discuss any question of that'

kind. The two proxies filed by Mr. Perera in De-

cember 1890 and January 1891 distinctly authorised

him to defend the action generally. The plaint con-

tained the plaintiffs' declaration against the defend-

ant. What procedure the plaintiffs should or would

adopt for obtaining the relief asked for in the plaint,

was another matter. The proxies filed by Mr. Perera

clearly empowered him to resist whatever proceeds

iug plaintiffo mig"lit adopt in the action.

The district judge had fixed the ex parte trial

under section 85 for September 4, but the trial seems

to have been adjourned to September 18. In the

meantime, on Septembsr 17, Mr. Perera filed a new

proxy purporting to be under authority from two

attorneys of defendant (other than the original

attorney) and moved for an order nid to set aside the

order of July 24 aa to service, and also the order of

August 20 setting down the case for ex pctHe trial.

This application was accompanied by an affidavit

made on September 17 by defendant's new altorneys,

I cannot find record in the paper 'uook of the issue

of any order nisi on this application of defend-

ant's, or of any fiat by the district court al-

lowing the application for one, but it should

seem that in some form or other defendant's

application was recognised by the district court

and was discussed in the district couit on Sep-

tember 28,

Mean\Yhile, when the case came on for ex parte

trial upon September 18, we find the learned

district judge noting that Mr. Perera for defen-

dant applied that the e.u paiie trial should stand

over pending the returnable day of " the order

nisi", referring no doubt to defendant's applica-

tion just mentioned. Plaintiffs' counsel then dis-

claimed having received notice of any order 7iisi,

and the ex, parte trial proceeded, resulting in a

decree nisi for plaintiffs under section 85 of the

Printed at the Ceylqm " Examinei^" Pkess, No. 6, Yoek Street, Fqbt, Colombo,
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Code. The decfee niei Was tuade on September 18

and defendant had till September SO to show

cause.

On September 28, defendant's application, al-

ready mentioned, to set aside the service of the

summons and the oVder for e« jaarie trial cabae on

fof discussionL Defendiint's couhsel repeated the

contention that at the time when the district court

allowed service through Mr. Perera, Mr. Petera had

Bo proxy authorising him to represent defendant.

The district judge dismissed defendant's application

—order of dismissal dated Octobeif 5>

Again defendant showed cause against the decree

tdsi and the discussion took place on October 7,

when the district judge made the decree absolute.

The defendant now appeals ffom these l&st two

orders of the district court, viiB : the drdet" made on

October 5, refusing to set aside the service and
order for ex parte trial, and the oi-delr of October 7

making the decree absolute; and substantially the

question for decision is—whether, instead of making

the decree niei absolute, defendant should have been

let iiTto answer and defend. There are, in fact, two

questions : first, were the proceedings imder which

the decree nisi was entered vitiated by any irregu-

larity, and if that question be answered in the

negative, then secondly, ought defendant to be still

let in to defend on the score of reasonable grounds

for the default on which the decree nisi was made.

Now, so far as concerns the first of these questions,

I think that the decree nisi was properly entered

up. I was at first struck by the circumstance that

the learned district judge purported to make the

decree nisi for default of appearance, whereas the

defendant had really appeared in the action by his

proctor Mr. Perera as far back as December, 1890,

otherwise he could not have been served through

Mr. Perera . But when you consider how the matter

really stood, the order is right. Under the ordinary

procedure in an action, the proceedings begin by

the defendant being summoned to appear and

answer. Section 72 and subsequent sections pre-

scribe what is to be done. On the returnable day " if

" the parties appear in court the defendant shall

" be called upon to answer the plaint. " If the de-

fendant " fails to appear on the day fixed for his

appearance and answer," the court, if satisfied that

the defendant has been served with summons, is

required by section 85 t« fix the case for ex parte

hearing in order>to a decree nisi. Now, the present

case stood upon an unusual and extraordinary

footing. The case was already over 6 months old

wheu the plaintiffs had to take the step of calling on

the defendant to answer to the plaint—a step ordi-

narily taken at the very beginning of an action. This

was in conse^ttence of plaintiffs having unsuccess-

fully attempted to use the special procedure under

Chapter LIIIi But though the defendant had in fact

" appeared " in the action 6 months ago, it was now
necessary for him within the meaniag of section 72

to " appear to answer" under the ordinary proce-'

dure, vizi to attend the court either in person or by

his proctor and file his answeri Then, says section 72,

" if the parties appear in court," "the defendant

shall be Called upon to answer the plaint,'' and

section 85, as already mentioned, provides what is to

happen if plaintiff attends and defendant does not.

Defendant's original "appearance " in the action 6

months back was not the " appearance " needed now.

Defendant had to appear in court in person or hf
his lawyer to answer. Did defendant so appear ?

I think that he did not, and though the learned

district judge's expression that defendant had not

" entered appearance" is a little misleading, he was

substantially right in his order, because the defend-

ant had not appeared in court to answer the plaiat,

within the meaning of sectiob 72i It is true that

defendant's proctor Mri Perera was in court, but

only to contend that he did not now represent the

defendanti We have the learlied district judge's

note that counsel appeared before him ob the i'eturli-

able day of the summons, not for the defendant but

for Mr. Petera, and argued that Mr. Perera did Hot

represent the defendant beyoUd the abortive pi?o«

ceedings under Chapter LIlI. Therefore I think

that the learned district judge was right in holding

that on the returnable day of the summons, which

called on defendant to appeat to auswei*, the defend*

ant did not so appear, because Mr. Perera expressly

disclaimed repl^senting the defendant. It would

have been futile for the district judge to " call on

the defendant to answer the plaint " when no one

attended to represent him. Not only was it contend*

ed on September 18 that Mr. Perera's authority to

represent the defendant had expired with the pro-

ceedings under ChapterLIII, but the same contention

was again pressed upon the district court upon

defendant's formal application to get rid of the ser^

vice through Mr. Perera, and it was reiterated in

appeal before us.

Yfe must therefore answer the first question in the

Tictjative, and hold that the ordef for ex parte trial

was rightly made. The only remaining question is,

whether defendant has shown any circumstancen

amounting, within the meaning of section 86, to

" reasonable grounds for his default " in appearing to

answer.

As to that, if we look at the history of the matter,

res ipsa loquitur. At the outset of the case, in
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November 1890, plaintiff obtain pcI a sequestration

of defendant's property in Colombo upon materials

going to Bho-wprimafade, that defenci ant was fraudu-

lently alienating his property. That sequestration

defendant unsuccessfully attempted to dissolve and is

still on foot. Plaintiffs then committed a mistake

in their procedure and attempted to proceed under

Chapter LIU, which did not apply. This defendant

was within his right in resisting. He did resist it,

a^d by our order in appeal made last June, plaintiffs'

attempt to proceed under Chapter LIII was finally

knocked on the head and plaintiffs were told that

they could only proceed under the ordinary procedure.

For that plaintiffs had to call on defendant to appear

in court to answer to the plaint after the ordi-

nary fashion, and what subsequently took place

can only be described as a determined and

protracted endeavour on defendant's part to evade

service of plaintiffs' process. Ayaturai Moodali,

who as defenda,nt's 3,ttomey originally instructed

Mr. Perera for the defence, is now found to have

vfinished, leaving no trace behind. Defendant
himself is in India. In May defendant gaye a new
power of a|;torney to two new attorneys, who, how-

ever, lay. by and made no sign until September,

n;lien,they came forward and instructed Mr. Perera

and also made an af^davit of a very unsubstantial

character. I>ef«tidaiit having a proctor on the

record, plaintiffs served the new process on him,

which under section 29 . it was competent to plain-

tiffs to do. I dismiss from consideration the attempt

at substituted service out of the jurisdiction which
in my opinion was abortive, but the service through

Mr. Perera was good. Defendant, when then served,

did not appear to answer ; on the contrary his proctor

set up a frivolous contention that when he was served

he no longer represented the defendant. It is abund-
antly clear that the line of conduct of the defence

has been directed to baffling plaintiffs by evading ser-

vice of their process. Portunivtely for plaintiffs they

served defenda,nt through his proctor. But for that

they would, not improbably, have been unable to

serve him at all. Defendant had the opportunity of

coming in to answer and defend when he was served

through hi^roctor in July. This on a frivolous

pretence defendant abstained from doing, and he

must take the consequences, No reason3,ble grounds

are shown for defendant's default, op the contrary

there is every reason to believe that it was deliberate

and conceived in the desperate hope of being able to

get rid of the service.

For these reasons I am of opinion that the defend-

ant's appeal should be dismissed with costs.

! 'IAS, J.—This case has been so fuUy gone into by

my learned brother in his ju Ignient that I have

nothing more to add to it, but I cannot let the case

pass without remarking that throu,:rbout the pro-

ceedings the defea laut seenn to' have haJ but one

object, that of avoi ling or postponing the payment
of the debt. Lastfy, the defendant attemptel to

evade the service of the summons by repudiating

his own proctor, Mr. Perera. There is no foundation

for the conti'utioii that Mr. Perera represented the

defendant for a limited putrpose only, but the proxies

tell a different tale. The defendant cannot be al-

lowed to blow hot and cold, and make use of

Mr. Perera when it suits his purpose and throw
him overboard when it is convenient to do so. I
think with my learned brother that the appeal should
be dismissed with costs.

Appeal dismissed^

:o :-

Present :
—Cx-aeence and Dias, JJ.

{July 7 and ^1, 1891.)

D. C. Negombo, i Naraten Chettt v. Feb-
NANDO.

Jurisdiction—Promissory note made at one.place and
indorsed at another—Action by indorsee aqainet,

maJcer^Gause of action-^Givil Procedure Code,
sections 5, 9.

A promissory note made at a certain place, the maker
being described ns of the same place, is, in the absence
of eJtpress provision to the contrary, a note payable at
that place.

In an action brought in the district court of Neo-om-
bo by the iudorsee against the maker, who was rpsfdent
atChilaw, of a promissory note made at Ohilaw but
indorsed at Negombo

—

Held, <*at under section 9 of the Civil Procedure
Coc^p the district court of Negombo had no jurisdictioij.

Action by indorsee against maker of a promissory
note.

"

The plaintiff obtained a, decree nisi for default of
appearance by defendant upon siimmons served, and
the decree nisi was in due course made absolute.
Subsequently, the defendant came in and upon affi-

davit moved to set aside the decree. The district
judge refused the motion and the defendant ap-
pealed,

Pornhorst, for appellant. TJie cause of a,ction,

which was the non-payment of the note, did iiot

arise at Negombo ; for the note, not being made
payable at any particular place, was payable where
it, was mad(j, viz, Chilaw, The couyt had therefore
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no jurisdiction in this ease, and should have allowed

the defendant's application to set aside the judg-

ment.

Sampayo, for respondent. The indorsement at

Negombo was sufficient to give jurisdiction.

C. R. Colombo, No. 54.714, 1 0. L. U. 10 -.Bead v.

Brown. L. R. 22 Q. B. D. 128. Further, in the case

of negotiable instruments, indorsement is always

contemplated, and on the principle that a debtor

must seek his creditor, the maker of this note had to

pay where the indorsee was, viz. at Negombo. The

cause of action therefore arose there. Then, the

objection, even if valid, comes too late. The defend-

ant did not appear to answer the plaint or to shew

cause against the decree nisi, and the judgment

ought not now to be set aside on the ground urged.

Dornhorst, in reply. The cases cited do not apply.

Thev were decisions under systems of procedure

where " cause of action" was understood to consist

of the material facts in the case for the plaintiff and

could arise " partly" in one place and "partly" in

another. But " cause of action " as defined in the

Civil Procedure Code (section, 5) indifferent and

must necessarily *rise wholly in one place. In this

instance, it was " the refusal to fulfil an obligation",

i. e, the refusal to pay the note, which it is submit-

ted was payable at Chilaw and not at Negombo.

Gur. adv. vtiU.

On July 22, 1891, the following judgments were

delivered :

—

CljVbence, J,—I am of opinion that this order

njasthe set aside, apd the defendant's application to

hg^ethe judgment re-opened, which was entered

against him by defaultofappearanceallovired, for the,

reason that the plaint discloses on its face no juris-

diction in the Negombo district court,;

Section 9 of the Procedure Code allows such an

action to be brought in the court within whose local

limits of jurisdiction (1) the defendaiit resides or(2)

,

the cause of action arises or (3) the contract was

made. The contract entered into by defendantwas

made at Chilaw, and the defendant resides at Chilaw,

Then where did the cause of action against this de-

fendant arise ? The terms of the note are :
—

" Three

months after date 1 the undersigned J, M. Fernando

of Chilaw promise to pay to M. P. F. Fernando of

Negombo," and so on, That is a note payable by the

maker at Chilaw. See Buxton v. Jones, 1 M. & Grr.

83. That fact that the payee is averred to have

indorsed the note to the plaintiff at Negombo is im-

jnaterial for the purpose of this question. " Cause

of action " is defined in section 5 of the Code as the

wrong for the redress of which the action is brought,

including the refusal to fulfil an obligation. The
breach of contract attributable to defendant here is

an omission to pay at Chilaw. Bead v. Brown, 22

Q. B. D. 128, cited for plaintiff, turned on the words
.

'cause of action wholly or in part" in the Mayor's

Court Procedure Act.

Nothing is averred in the plaint which confers any
jurisdiction on the Negombo district court, as juris-

diction is defined in our Code.

The. judgment is set aside and the case sent back

to the district court, plaintiff paying defendant's

costs of the application in both courts.

DiAs, J.—I am of the same opinion.

Set aside.

-: '.-

Present

:

—Buunside, C. J.,

{May 3, 1892.)

BaduUa,
)

ninal, >

t,130. )

D. C. BaduUa,
Criminal, \ The Queen v. Vidane.
No. 4,1 '

Crirf),inai, Propgdure—Sentence—Imprisonment amd
fine^-Warrarii of distress^Further imprisonment

in lieu offine—Jurisdiction—Criminal Procedure

Code, sections 17, 378,

Where an accused person is sentenced' to a finei if

the court desireS|to award ai^yteriQ, of-impfisonmeirf; in
default of paypjient of the-finp vwdeP.-s^ctiWtlTaf the
Criminal Procedure Code, such award should be made
at the time of and as part of the original sentence.

Where the sentence was one of fine without any
alterpatirefteyinpf infpri^ppinQnt, awl,»o property being-
fund upon distress issued,' the court thenf imposed, a,

term of imprisonment in lien of the fine

—

Held, th«t the second sentence of imprisonment was
illegal.

The defendant in this case was convicted by the

district judge upon a charge under section 317-of

the Penal Code and sentenced to imprisonment for

a period of 2 months and to a fine of Es. 2.'>. He
was committed to prison upon the . sentence of.

imprisonment on March 31, 1892, and warrant of

distress having issued for the recovery of the fine,

the fiscal returned nulla bona: Thereupon, on April

11, 1892, the district judge imposed a further

term of simple imprisonment for two months in

lieu of the fine and a second warrant of commit-

ment was issued for the detention of the defend-

ant for this second term of imprisonment. The

Chief Justice having, upon a visit to the jail in which
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the defendant was detained, considered the second

committal to be ille^^al caused the warrafft of commit-

ment to bebrought up tobe dealt with by the Supreme
Court.

Say, A. S. G., for the Crown, intimated that he
could not support the commitment.

The Chief Justice heldthat undertheprovisionsof

the Criminal Procedure Code the award of any term

of imprisonment in default of the payment of a fine

must form part of the original sentence and that

otherwise the court must be content with the result

of the warrant of distress for the recovery of the fine

and had no power, on the distress proving fruitless,

to impose any term of imprisonment in lieu of the
fine.

The second warrant of commitment was accord-

ingly quashed, and it was ordered that the defendant
should be discharged on the expiration of the sub-
stantive sentence of imprisonment.

-:o:-

Pre«e»<:—Claeencb and Dias, JJ.

{January 19 and February 4, 1892.)

D. C. Galle, I Mohamadu Hamidu v. Eahimut-
No. 55,837. ( Tu Natchia. .

EegigtraHon—Deeds of gift—Valuable consideration—
Priority—Ordinance No. 8 of 1863, section 39.

The operation of section 39 of the Land Registration
Ordinance, 1863, in favour of deeds registered before
deeds earlier in date, is confined to deeds made for valu-
able consideration.

Therefore, a deed of giit does not, by reason of prior
registration, prevail over another deed of gift prior in
date

"^

Ejectment.

The facts suficiently appear in the judgment of
CliABEirCE J.

The defendants appealed froji a judgment in
favour of the plaintiff.

Domhorst, for appellants.

J. Orenier, for respondent.

Cur. adv. vuU.

On February 4, 1892, the following judgments
were delu^ered :

—

Clabence, J.—Plaintiff sues to eject defendants
from a house and land. Plaintiff avers that Alip
Usman Ahamat, who admittedly owned the property,
conveyed it by deed of gift dated July 15, 1876, to
his daughter Saidittu Umma ; that Saidittu Umma
in 187/ mortgaged to Miss Austin, who had judg-

ment on her mortga.gfe, under which the property

was sold by fiscal and purchased by plaintiff. PlaiH'

tiff also sets up a title by prescription.

Defimdatits put plaintiff to the proof of the gift tw

Saidittu Umma and set up a title in themselves
under a gift by Alip XJjrnan Ahamat of date April

23, 1876, to defendants, who are the widow anJ a

daughter of the donor, RaintifE avers this gift

deed to be a forgery.

The fiscal's sale under which plaintiff claims was
held in 1881, but plaintiff got no conveyance till

1889- Of the execution of the gift deed pleaded by
plaintiff there is no evidence. The execution of the
other gift deed pleaded by defendants is deposed to
by a disnussed notary, who says that the donor exe-

cuted it in his presence- The district judge bases
his judgment on the assumption that both deeds
were actually executed by the alleged donor, but
upholds plaintiff's title on the ground that his deed
is registered whereas defendants' is not ; he appears
also to be of opinion that there has been possession

on the part of plaintiff and those through whom he
claims.

Defendants appeal.

The registiation of plaintiff's gift deed does not
affect the contest between the parties, inasmuch as
plaintiff's deed was not a conveyance made for valu-
able consideration, and the operation of section 39
of the Land Eegistration Ordinance 1863, in favor of
deeds registered before deeds earKer in date, is con-
fined to deeds made for valuable consideration.
Therefore, so far as paper title is concerned, de-
fendants' deed prevails over plaintiff's, apart from
the circumstance that the plaintiff's deed is not
proved. Plaintiff then has to fall back on his plea
of the Prescription Ordinance. Plaintiff himself
appears according to his own account to be a member
of the same family as defendMits. The evidence
adduced on plaintiff's part as to possession of the
property since 1876 is far from establishing in
plaintiff's favor a title by prescription.

^ I am of opinion that the judgment appealed from
must be reversed and judgment entered for defen-
dants with costs in both courts.

DiAs, J.--Ou the question of registration, the
Registration Ordinance do(=s not help the plaintiff's
case. Plaintiff has to fall back on his adverse
possession, which m manifestly iusuffident to i^ivt^

him a title against the defendants. Defendants are
entitled to judgment with costs in both courts.

Reversed.

Pbinted at the Ckvlon " Examinbb" Press, No. 16, Queen Streex.^wTco^o.
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Present:—Buknside, C. J., and Clarknoe and

DiAS, JJ.

{June 12 and July 7, 1891.)

D. C. Matara,

No. 84,392.
Wettesinghe v. Jayan.

Sale of land—Action fo~ 'partition—Auciion—Agree-

ment nnt to hid—Notice of sale—Irregularity—

Practice Jurisdiction—Ordinance No. 10 of 1863,

, section 8.

At the sale of land under a decree in a partition suit

the land was knocked down for a sum ataounting only

to half the appraised value to one of the parties to the

suit, who had agreed with another of the parties that

they should not bid against each other and that the

land, if purchased, should be shared between them.

-Upon an application in the partition suit by some of

the other parties to set aside the sale

—

Held(T)iAS, J.,
dissenting)thattheagreementbetween

the purchaser and the other party not to bid against

each other and to divide the land, if purchased, was
not inequitable and did not vitiate the sale.

Tills WHS a suit for partition of land, of which the

plaintiff and the defendants were owners in common.

The court, however, decreed a sale and appointed a

cotamissioner to carry it out. The commissioner

appraised the land at Rs. 300, and at the sale, which

had been adjourned for a fortnight after the date ad-

vertised, none of the parties having bid, the commis-

sioner put it up for open competition, when the second

defendant became the purchaser for Rs. 150 as the

highest bidder. Thereupon t he fourth, fifth, and sixth

defendants applied to the court in the partition suit to

set aside the sale. It appeared at the inquiry upon the

application that the plaintiff and the second defendant

(the purchaser) had agreed that the plaintiff should

not bid at the s:de and that he should have half of

the land if purchased. The district judge disallowed

the sale and ordered a fresh commission to issue for

the sale of the land.

The second defendant appealed.

Dornhorst, for appellant.

. /. Grenier, for respondents.

Cur. adv. vult.

On July 7, 1891, the following judgments were

delivered :

—

Buknside, C. J.— I think the order in this case

was ultra vires. This was a sale under the Partition

Ordinance, and I can find no authority whatever for

the disallowance summarily by the judge of such a

sale. It is not like a sale in execution, where the

district judge has special powers conferred on him
to affirm or disallow it. The sale was ordered as

part of thfe partition decree by a commissioner duly

authorised and ordered to carry it out, and if he has

ei'red one way or the other, -the remedy is against him

;

or if his default is of such a nature as vitiates the

whole sale, then there is no necessity to set it aside—
it is a nullity and does not affect the rights of parties

and their remedies remain for them. But even on

the grounds set up I don't think the order should

stand. I think it most dangerous to discredit public

sales like these, because one of the interested parties

thinks the property was sold for less than its value.

If any of the parties concerned thought that the pro-

perty was being sold for less than its value, he had

the opportunity of bidding it up; but they remain

quiet and allow the sale to be concluded and then

seek to set it aside. The commissioner has testified

that he gave timely notice cf the day of sale, and I

cannot agree with the district judge that because he

did not effect a sale on that day therefore he could

not sell until he had given another six weeks' notice.

The object of the law in requiring that six weeks'

notice of the sale should be given was no doubt to

prevent a precipitate sale following the order ; and

that time having elapsed, it cannot be said that no

sale could be made without giving sis weeks' more

notice.

I find nothing in the evidence that there was any

fraud practised. It was quite legitimate for one of

the parties interested to agree with the other or

others that if they did not bid the party purchasing

would share with him or them, and it cannot I think

rightly be said that they thereby prevented a fair sale

of the land. The non-agreeing parties had it in their

power to run the land up if they wished to defeat

such a combination.

The parties ought to be left to the remedies which

are specially conserved to them by the proviso in

section 9 of the Ordinance, and I repeat that it

seems to me a very dangerous practice to interfere

with public sales like this, in which bidders should

rely on the bona fides and the official character of the

sale. More harm than possible good will be done if

the public learn to distrust these sales as liable to be

set aside on some technical objection or dissatisfac-

tion with the price which the property realizes.

Bidders will refrain from bidding and property will

necessarily be sacrificed. The order is in my opinion

ultra vires, and there are not any grounds for disturb-

ing the sale, and the appeal should succeed. The

respondents will pay the costs of the appeal and of the

proceedings in the district court to set aside the sale.
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Clarence, J.—In this case the district judge, not

Se€iiiig his way to a partition of the land, decreed a

sale, and appointed a conomissioner to can-y out the

Bale. Section 8 of the Oniiuadce requires six

weeks' notice of the sale to b ; given in such manner as

the court may direct. In this inst itice ndtioe was
given by advertisein 'nt, but on the advei-tised d:iy the

Bak was adjourned for a fortnight, and at the ad-

journed sale the laml waa knocked down to the second

defendant for abont half the sum of which the com-
missioner says thst he had appraised its value.

Certain other defendants now ask tiiat thst sale may
be set aside. Nothing turns on any point as to notice

bt the sale day, the applifation to set aside the sale

being based on objection to what actually passed oil

the occasion of the sale. Had I been in the district

judge's place, I should iot have entertained the ap-

plication in the first instance, because it was not
inade upon any affidavit. The applicition, however,
Was entertained, and wns discussed inter partes, being
Opposed by the plaintiff an I (as I jjathe^ frona ihe

flistrict judge's note) by the defendants other than
the ajiplicatits.

I do not fhiiik that
' there is any difficulty as to

the principles upon which siidh ah application should
bo disposed of. I oaflnot dOubt that up to the date
when the piroperty Las become vested in the pur-
chaser by the judge's certificate njeiitioned in

section 8 of the Ordiuanoe the district court has
t)o\Ter &,t the instaiice of arty fjiirty cbrtcerned to

refuse to complete the sa,le upoii proper cause shown.
The case is analbgbus to the "opening of the bid-

dings" in sdles by the Court of Cliancery in England.
When a sale takes place by order of court, and the
land has been knocked down to a purchaser, the court
has cleariy power, if justice requires, to open the
biddings at any time short of the date when the sale
has been actually completed and order a resale.

As to the grounds upon which biddings should be
80 reopened, it is matter of legal history that befoi-e
the Sale of Lund by Auction Act 1867 was passed
there used to be some conflict between the English
courts of law aind equity as to the grounds on which
in general auction bid(iings shoulil be opened. We
ceitainly should be pre[iai-ed to op-n the biddings in
a case of^'fraud or improper conduct in the manage-
ment of the sale", the grounds on which alone
in a sale by order of court the biddings can be opened
since the Act of 1867.

In the present case it is not suggested that there
was any improper conduct on the part of the com-
missioner who conducted the sale. It seems, how-
ever, to be suggested that the plaintiff and the second
defendant agreed not to bid against each other and

that second defendant should let plaintiff havehalfithe

land if he bought it. Supposing that to be so, i

would not in my opinion be enough to open the
matter. There used to be a passige in Sugden'a
Vendors and PurcKaSers to tha effect tiiat "if the

parties agree not to bid against each other" the
court woijld open the biddings on that ground, fn
In re Carew's Estate, 26 Meav. 187, Lord Romilly
considered that point and held i:, not established by
authoritj that a sale can be invalidated by "a mere
agreement between two persons, each desirous to

buy a lot, that they will not bid against each other".

These two gentlemen agreed not to bid against each
other, but that one should buy the lot if ii^ cuulil be

got for a certain price, and they would then' divide it.

Lord Romilly thought that there was no case and no'

principle on which such an agreement could be
deemed inequitable. 1 am aware of no authority

since this case.

I am of opinion that the applicants' application

should be dismissed with costs. The appeal succeeds.

Drts, J.-i-In this suit, which is a partition Suit,

the district jndge matde an order of sale, and one' Mr,
Cooy was appointed commissioner to carry out the
sale. The commissidiler made hia return to the
couunissibn, and on January 23, 1891, Mr. C. H.
Ernst, for fourth, fifth, and sixth defendants, moved
that the sale effected by the commissioner might be
sot aside for the several reasons set out in his appli-

cation. The jiroctor's motion was founded on the
bare application which had no affidavit to support it.

This applicati .n sets out that the plaintiff and the
second defendant colluding together had succeeded in
obtaining the land for Rs. 150, wiiereas it is worth
Rs. 600. A day was fixed to hear the parties on the
matter of this application, and on March 10 the case
came on for hearing, and the plaintiff and the
commissioner were then examined. From their evi-

dence it appears clear that the garden Kahaiiigsiha-
watte was kuo-ked down to the second defendant
mnch below its real value. The commisbioner ap-
praised the property at Rs. 30l), and at the first sale,

which fell thr mgh, the plaintiff himself, bid Rs. .305.

'ihe plaintiff's explanation of how he came to give up
his bid is very unsatisfactory. He admits that the
second defendant, who bought the land for Rs. 150,
offered to give him, the plaintiff, one-half of the
land. It is evident that the plaintiff and the second
defendant have combined together to obtain the land
for half of its real value. Besides, according to the
commissioner's evidence he did not give notice of the
sale as required by the Ordinance. Some pre.
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-Itminary objection seems to have been taken in the

district court on the ground that the application was

not supported by an affidavit, but I am not prepared

"to give effect to this objection. All tliL; facts con-

nected with the dispute between the parties are now

before ua, from which it appears that the sale was

not onlj irregular, but that ihe plaintiff and the

second defendant acting togpther have prevented a

fair sale of the land. I would affirm the order.

Set aside.

-: o :-

Prtient:— Burnride, 0. J.

(February 18 arid 23, ]8'>)2.)

C. R. Colombo,
No. 2,333.

Fernando v. Feknando.

Civil procedure—Insufficiently stamped plaint—
Objection by defendant— Taking plai7ii off the

file—A7iswer on the merits—Practice.

Where a plaint ie iusuffioiently stamped tlie proper
course for the defendant isat once to take steps to have
it taken off the file and not to wait till the trial and
then take exception to the sufficiency of the pleading.

The plaintiff sued defendant, claiming Rs. 48 as

damages for the alleged obstruction by defendant of

a footpath and watei-oourse, in respect of which the

plaintiff claimed a right as lessee of the laud. The

plaint was stamped with stamps to the vnlue of 50

cents only. The defendant filed answer pleading on

the merits. But on the day of trial the defendant

objected to the plaint as being insufficiently stamped

and submitied that the action should be dismissed.

The learned commissioner upheld the defendant's

objection and dismissed the plaintiff's action with

costs.

The plaintiff appealed.

Doriihorst, for appellant.

Per4iru,.{ov respondent.

Cur. adv. vult.

On February 23, 1892, the following judgment

was delivered :

—

BuRNsiDE, C. J. —If the proceedings are insuffi-

xiently stamped the proper course is to take them off

the file of the court. But a defendant cannot bang

back until the day of trial and then take exception to

the sufficiency of a pleading which he bad previously

recognized. However, the defendant's wrong cannot

cnre the plaintiff's fault, and I set aside the judg-

ment of the commissioner and send the case back to

enable him to deal with the matter regularly.

If the libel is insufficiently stamped the commis-

sioner may order it to be removed and the plaintiff

to pay the costs of his proceedings. The defendant

will, of course, bear his own costs — he should have

moved earlier. Or, the commissioner may allow the

plaintiff to affix proper stamps on paying the pre-

scribed penalty.

I say nothing as to the sufficiency or insufficiency

of the stamp.

I make no order as to costs of appeal.

Set aiide.

-: o :-

Present

:

—Clarenok and Dias, JJ.

(January 22 and February 19, 1892.)

D. C. Chilaw.

No. 162.
MuDiLT Appuhamt v. Tikebala.

Civil Procedure— Want of particulars in plaint—
Answer on the merits— Pleading—Motion to take

the plaint off the file— Irregularity.

An objection to a pleading for want of particulars is.

not a matter to be set up by plea. A party requiring
more particulars should, before pleading to the merits,
take the objection by way of motion to take the plead-
ing off the file.

Accordingly, where in an action for land the plaint
did not disclose the plaintiffs' title to the shares of land
claimed or who the other shareholders were, and where
the defertdants filed an answer denying the plaintiffs'

title and also taking legal objection to the non-disclo-
sure and non-joinder of the other shareholders, and ou
the day of trial moved to take the plaint off the file—

-

Held, that the defendants' procedure was irregular.

The facts material to this report appear in the

judgment of Clarence, J.

The district judge thought that the plaint was
defective in that it did not shew who were the co-

owners of the plaintiffs who sued in respect of only

certain shares of land and in that it did not disclose

the plaintiffs' title. He therefore upheld the objec-

tions taken to that effect in, the answ:er and he also
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disallowed a motion oa the part of the plaintiffs to

file a list of documents on the ground that the docu-

ments of title should have biien pleaded in and filed

with the plaint. He accoiJingly allowed with costs

a motion on defendant's part to take the plaint off

the file.

The plaintifEs appealed.

Bornhorst, for appellants. The defendants have

misconceived the procedure to be followed. The
argument of the naatteis of law raised in the answer

has been mixed up with a motion to take the plaint

off the file. The object of such a motion for want of

particulars is to enable a defendant to answer, on the

ground that without such particulars he is embar-

rassed and cannot answer. Here, the defendants

have answered, and there is in fact an issue of tifle

on record. As to the non-disclosure and non-joinder

of the other co-owners, such on objection cannot now
be maintained in view of the provisions of section 12

of the Civil Procedure Code, which enables one

co-owner of land to sue alone in respect of his share.

The district judge was therefore wrong in making
the order appealed from at this stage of the case.

There was no appearance for respondents.

Cur. adv. vult.

On February 19, 1892, the following judgments

were delivered :

—

Clarence, J.—Plaintifffiled a plaint averring that

first plaintiff owns Ambegahawatte, title not disclos-

ed, and one-sixth of Kongahawatte, title also not

disclosed, that second plaintiff owns one-twelfth of

Kongahawatte under a conveyauce of date July 12,

1888, earlier title not disclosed, and sue under

section 247 of the Procedure Code to set aside an

adverse or.Jer made under section 245. The plaint

also contains a general averment of a title by pre-

scription, but no other averments of title.

Defendants answered, admitting having pointed

out for seizure in execution certain shares of these

lands, to which defendants set up title, and denying

plaintiffs' title to the extent claimei^ by plaintiffs.

The answer also disputed the correctness of the

boundaries assigned by plaintiffs to Ambegahawatte
and purported to demur to the plaint on the ground

of the non-disclosnre of plaintiffs' co-sharers and set

out the names of cerfeiin persons alleged by defend-

ants to be shareholders.

Plaintiffs replied to this answer and took issue as

to defendants' averments concerning title and con-

cerning boundaries. The case was then fixed for

trial, but before the trial day had arrived defendants

moved to amend their answer by adding an objection

that the plaint "does not disclose the title of plain-

tiffs". The district judge refused this application.

On the trial day defendants moved to have the

plaint taken off the file. No written motion seems to

have been made and we can only gather the. grounds

of the motion from the district judge's note that

defendants moved "that the plaint be taken off the

file on the pleas raised in the answer and on general

grounds of law". The disti'ict judge, after this appli-

cation had been discussed, made an order taking the

plaint off the file and plaintiffs appeal.

We cannot support the order. A defendant sued

in a suit based on an alleged title in plaintiff to

land is always entitled to have a disclosure of the

plaintiff's title, and such a disclosure is requir-

eiby section 40 of the Code; but an objection

for want of particulars is not a matter to be set

up by plea. If defendants desired to require

more particulars, they should at once, instead of

answering to the merits, have moved to have the

plaint taken off the file for want of particulars,

such motion being made in the manner required

by section 91. As to the non-production of docu-

ments of title or a memorandum of documents of

title at the time of filing the plaint,' plaintiff
'

omits those matters at his own risk. It would

appear, from the contentious advance in plain-

tiffs' petition of appeal, that plaintiffs are propos-

ing to rely not merely upon a prescriptive title

but on some paper title. If so, they should have

disclosed it, and defendants on their side might and

should have taken that objection at once by motion

instead of answering on the merits. Both jjarties.

appear to have mistaken their procedure. The order

we mnke is—that nil pleadings subsequent to the

plaint be taken off the file, and plaintiffs allowed to

amend their plaint. Defendants' objection as to non-

joinder may be dealt with at the same time. All

costs including those of this -appeal left as costs in

the cause.

DiAs, J. - In this case both parties misunderstood

the procedure. The prusent order cannot stand, and

a 1 pleadings subsequent to the plaint must be struck

off, "and the case nuist go back with liberty to amend
— all costs will be costs in the cause.

Set aside.

Printed at the " Ceylon Examiner" Press, No. 16, Queen Street, Port, Colombo.
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Present

:

—Bueusidb, C. J. and CiAKEis^OK, and

DiAS, JJ.

{May 15 and 26, and June 16, 1891.)

No 4 171 1'
^-*-^-^^^-*^ Cheiit v. Saibo abtd Co.

Jurisdietion-^Besidenee of defendant—Plaxe of bmi-
ness— Ciisil Proeednre Code, section 9.

The place where a party defendant eames on busi-
ness is not a place where he resides, within the meaning
of section 9 of the Civil Procednre Code, so as to give
jurisdiction to the court within whose loca,l limits such
place is situated.

Action on promissoTy notes under Chapter LIII of

the Civil Procedure Code.

The facts of the ease sufficiently appear ia the

judgments of Clarence and Dias JJ.

The defendants appealed from aa order refusing

them leave to appear and defend.

Wendt ( VanLangenberg with him) for appellants,

Bornhorsl, for respondent.

Gnr. adv. tinli.

On June 16, 1891, the following judgaients were
delivered :

—

Btjruside, C. J.—The sole question which 1 have
to decide is that -in which the jurisdiction of the
district court has been challenged, and I have no
hesitation in saying that the district court' had no
jurisdiction.

The defendants did not reside within the jurisdic-

tion of the Kandy court. That they carried on busi-

ness there, is not enough. The provisions of section

9 of the Civil Procedure Code are emphatic. It is

the presence of the person of the defendant which
renders him amenable to the jurisdiction of the court.

So far, then, as the first note is affected, the de-

fendants should be permitted to defend and take ob-

jection to the jurisdiction.

Clarence, J.—Plaintiff sues the defendants on
two promissory notes purporting to have been made
by defendants in favour of third parties and by the

payees indorsed to plaintiff. Plaintiff is proceeding

under the summary procelure chapter (Ohapt^^r

LIII) of the Code, an i defendants appeal a;^ainst an
order made upsm their application for leave to ap-

pear and defend.

The notes declared on are for E-s. 126-33 and Es.

700 respectively. la respect of the first, the defend-

ants object that the Kandy district court has no juris-

diction. In respect of the second, the defendants

desire to set up the defence of forgery. The learned

district judge refused to allow defendants to appear
and defend except on the terms of payment into court.

He recorded that he felt reasonable doubt as to the

good faith of the defence for the claim on the second

notoi

I agree with the Chief Justice that the defendant!-

must be let in to appear and defend, so far as con'

eerns the first note, the defence offered as to that

note being certainly sustainable _priMa fade. This

note pui'porls to have been made in Colombo, and

payable in Colombo. There is no averment that

the defendants reside Within the district of iCaudy,

but only that they "carried on business" within that

district. That does not satisfy the requirement of

clau.se (a) in section 9 of the Code.

With regard to the other note, t do not think that

we should take upon ourselves to interfere With the

exercise by the learned district judge of his discretion

under section 704.

The order in appeal should be t

—

Let in defendants to appear and defend plaintiff's

claim on the Bs. 126-38 note.

Let in defendants to appear and defend plaintiff's

claim on the Rs. 700 note on condition of paying into

court Rs. 700 with interest at 12 per cent from date

of action brought. If payment not made within ten

days from date of this order, plaintiff may have

judgment.

No costs in appeal.

Dias, J.—This is an action on two promissory

notes by the indorsee against the makers. The fir.st

note A is for Rs. 126'38. It was made at Colombo

payable at Colombo at the Bank of Madras, The

second note B is for Rs. 700 and was made at Kandy,

With regard to the first note, no part of the cause of

action accrued within the jurisdiction of the Kandy
district court, but there is an allegation in the

libel that the defendants are carrying on busi-

ness as partners in the district of Dickoya

which is a place within the jutisdiction of

the Kandy court. That allegation, in my opinion,

meets the requirements of section 9 of the Civil

Procedure Code as to the residence- of the defendants.

No question of jurisdiction arises with regard to the

other note. The jilaintiif proceeds under Chaper LIII

of the Co le, and th<e district judge held that with

respect to the first note the defence set up hy the de-

fendant is not prima facie sustainable, and as to the

second note he held that he had i-easouaiile doubt a.s

to the good faith of the defemr-e, and the district

judge permitted the defendants to defend the action

on paying into court the amount of both notes, and

against this judgment the defendants appeal. Se-

veral objections were taken to the regularity of the

proceedings. The first is, that the requirements of

section 49 of the Code have been not complied with.
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Uuder section 49 the plaintiff is bound to indorse on

the plaint * memoi-andum of the docuBieuts pro-

duce;!, ivith a-s many copies on unstamped paper

translated into the language of the defendant for

whom it isiatended. All the defendants in this case

are Tamil speakinsf people, so the copies should hav^e

been examined by the sewetary and signed by him. A
niemortmdnm of the documents is appended to the

plaint, and according- to the report of the fisc-al he

served on the first defendant for himself and as attor.

ney of the rest, a translation of the summons to-

gether with a translation of the plaint and doeu.

ments. According to this return all the require-

ments of section 49 appear to have bpen complied

Avith. The defendants being partners, the service on

first defendant for himself and the rest of the defend-

ants ajipeavs to me to fulfil the requirements of sec-

tion 49. The only defect in the process is that the

memorandum and copies of the plaint etc. were not

exammed and signed by the secretary of the court,

but this is a mere technical objection which does not

vitiate all the proceedings, especially as the defend-

ants were not prejudiced by the omission. This

disposes of the several objections urged in appt-ai.

The district judge ordered the defendants to pay rhe

amount of both notes into court before defending

tlie action. Chapter LIII of the Code gives the

district judge a discretion to impose the condition,

when he is satisfied that the defence is not prima

fade sustainable. I would afiirm the judgment.

Bet aside.

-:o :-

Freseni

:

—Claeence, J.

(June 9 and 25, 1891.)

C R. Kegalle, I tt d t
No 94 i

^^^^ Banda v. Lapaya,

Civil ;prfici:dnre—Non-joinder—Belt due to several

joint eraJiiorn —Service Tenure -^Oominuted pay-

in*: id- -Action by some of several shareholders of a

panguwa —Civil Procedti.re Code, section 17.

Ill the q|8e of a debt due to severiti creditors jointly,
the debtor cannot be sued piecemeal, but nil the credi-
tors must join iti one action, uotwithstaudiiiff the ]>rovi-

sious of siH-tioii 17 of the Civil Pracedure Code.

The pro\isioii of section 17 of the Code, to the effect
that no action shall be defeated V)y reason of tlte non-
joinder of parties, means tlnit wl>en the iion jjinder is

apparent, in tlie face of whicli the court cainiot proceed,
tlie court instead of dismissiu^r tlie actiim nhonlil allow
plaintiff to add parties, if application is made in tliat

behalf.

Where two out of three co-owners of upaiujiiwaawQii

the tenants for their share of the commuted papnent
due in respect thereof—

•

Held, that there was here a non-joinder of plaintiffs

and, in the absence of an application to add the remain-

ing co-owner, the action was rightly dismissed.

Tire plaintiffs, two in number, averring- them-

selves to be entitled to a certain panguwa of a nin-

dagama sued defendants as tenants thereof for the

commuted payment due in respect thereof for the

years 1888 and 1889. The defendants, among other

things, pleaded that a third party was owner of one-

third share by purchase from ome of the vendors to

plaintiffs upon a conveyance prior to that upon

which plaintiffs claimed. The learned commissioner

found this in defendants' favour and dismissed the

plaintiffs' action on the ground that plaintiffs were

entitled to only a two-third interest in the land and
that, as the services were not divisible, no more was
the commuted value of such services.

The plaintiffs appealed.

Browne {Dornhorst with him) for the appellants.

VanLangenherg, for the respondents.

Cur. adv. vult.

On June 25, 1891, the following judgment was
delivered :

—

Clakbnce, J.—The plaintiffs sue the defendants

claiming Bs. 5-80 as due by defendants for commuted
services for the years 1888 and 1889 in respect of

certain service lands of which defendamts are admit-
tedly the paraveni tenants, The plaintiffs do not

aver tliat they are lords or owners of the ninda-gama,
but merely that the;; areownei-s of the " nila-pangu-

wa." A panguwa 1 understand to be nierely one
part or tract of the pai-aveni lands of a ninda-gama.
Passing this by, however, plaintiffs aver that Loku
Banda owned the " nila-panguwa" in question, that

he died in 1882, leaving him surviving the plaintiffs'

vendors his only children and heirs. They aver that

the services had been commuted by the Commis-
sioners in 1870 at Rs. 2-90 for the panguwa i«nd that
dei'en lants paid this commutation down to 1887.

Dffcu lant's answer is evasive as to Loku Banda's
ownership of the nila-panguwa. The answer first

alniits it and then purports to deny it. A traverse

must be explicit : therefore 1 regard Loku Baada's
ownership as not in issue.

No evidence whatever was adduced by plaintiffs,

but certain documentary evidence was adduced by
defendants, who proved an averment made in their

answer, that one of plaintiffs' vendors had conveyed
his share to a third person before the conveyance to

plaintiff's, The commissioner dismissed plaintiffs'

action on this ground and plaintiffs appeal.
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lu my opinion the appeal fails, section 17 of the

Oode notwithstanding. I can only read that section

as conteoiplating the continuance of actions when

such continuance is possible. There are cases in

which the court cannot deal with the subject matter

of a suit piecemeal. Apart from the question moot-

ed by the coJimissioner whether the right to the ser-

vices for a panguwa is divisibli' in the way contend-

ed for by plaintiffs, as to which I express no opinion,

defendants have a right to object to being sued

piecemeal for this debt. If plaintiffs sue to-daj for

their § of the debt, the third share-holder may sue

to-morrow for his f. Defendants have a right to

have all the three creditors joined in one action and

to be sued once for all. I think that the Ordinance

•contemplated this, when at the end of section 17 it

declares that " if the consent of any one who ought

•" to be joined as a plaintiff cannot be obtained, he

•" may be made a defendant." That section declares

that " no action shall be defeated by reason of the

.. * * # non-joinder of parties." I take the

meaning of that to be, that where a non-joinder is

apparent, in the face of which the court cannot

proceed, the court instead of dismissing plaintiff's

action should allow plaintiff to add parties. Here

plaintiffs make no proposal to add the missing co-

shareholder, the vendee of one of their vendors, as a

party, and therefore I think that I ought not to in-

terfere on this appeal.

There are other points in the case which in the

above view it is unnecessary for me to touch on.

[His Lordship then animadverted upon certain

charges made against the commissioner in the peti-

tion of appeal and concluded by casting the appel-

lants' proctor in costs.]

Affirmed.
: :

Present

:

—Bubnside, C. J. and Dias, J.

(September 15 and 22, 1891.)

D. C. Kandv,
No. 4,237. }

Pebeba v. Allis.

Cause of action
— Warrant of arrest—Execution—Non-

jiayment of commutation tax—Ordinance No. 10 of

1861 and No. 31 of I SSi—Liability of officer exe-

cuting warrant—Assault—Handcuffing.

An officer to whom a warraut is issued for the arrest

of a person foi- uou-payment of commutation under the

Road Ordiuauce is protected from civil liability in

executing tlie warraut, even though tlie tax is not

j\ctually due and the warrant has been irregularly

issued.

But the warrant does not protect liim m respect of

any as-sault committed by him in the course of the

arrest or any detention longer than is necessary ; nor is

he justified in handcuffiing the person arrestpd unless

there is necessity, the burden of proving which lies on

hiui.

A warrant was issued to the defendant, a peace

Officer, by the chairman of the district road com-
mitttee, Kandy, for the arrest of the plaintiff for

alleged non-payment of commutation under the

Eoad Ordinance for 1890. The plaintiff had in fact

paid the tax before the issue of the warraut, but the

defendant nevertheless executed the warrant. The
plaintiff was arrested at Attabage on "Friday, Novem-
ber 21, and according to the evidence he was struck

by the defendant when arresting him. The plaintiff

was handcuffed and taken to the house of the defen-

dant and there detained, still handcuffed, till the

next morning, when the handcuffs were taken off.

He was detained the whole of Saturday and was on

Sunday taken to Q-ampola and thence, on Monday
November 24, to Kandy, where he was pro-

duced before the chairman of the district road

committee and ultimately discharged. The plaintiff

then brought this action for damages for illegal

arrest, for assault and illegal detention. The dis-

trict judge (Lawrie) dismissed the plaintiff's action.

He held as follows :

—

" In my opinion the defenlant did his duty. The
policy of the Ordinance under which he was acting is

to arrest a man first and hear him afterwards. The
20th section of Ordinance 31 of 1884 prohibits the
chairman from issuing a summons or any other des.-

cription of notice before he issues the warrant of ar-
rest. It is only after a man is brought before him
under arrest, that the chairman under section 18 is

required to enquire into the char_'e. As I real the
Ordinance the defendant as th.^ officer to whom the
warrant of arrest was entrusted had no power to
delay to execute it. Even if the plaintiff had produc-
ed a receipt of payment of the tax the officer had
no jurisdiction to decide whether that receipt proved
or did not prove that the plaintiff was innocent of the
offence with which he was charged. The defendant
was the executive offiser bound to carry out a superi-
or order and to arrest the plaintiff whatever proof he
might tender that he was not guilty. The Legisla-
ture throughout the Ordinance 31 of 1884 treats as
criminals and not as debtors all who do not labour or
who do not pay commutation. The Ordinance is

careful not to protect the ratepayer. In ordinary
criminal cases no warrant of arrest can issue unless
the magistrate has before him sufficient material on
oath : by this Ordinance the power of the chairman
to issue a warrant may be exercised (as in this case it

probably was exercised) on information wrong in fact

and on material which in a criminal case would have
been held insufficient. At the time when the Ordi-
nance of 1884 was passed it was the fashion of Gov-
ernment to believe that Q-overnment Aueuts had
more capacity for administering justice than magis-
trates or district judges and the checks which were
rightly placed on the issue of warrants by the latter

were thought unnecessary restraints on the finer

discretion of revenue officers."

The plaintiff appealed.
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Boriihorst for the a])j>eUaiit. The arrest of plain-

tiff was illegal. He had paid the tax, for default of

which the warrant issue .1, andtetide7-el to the defen-

dant, when he offered to arrest him, proof of such

payment, and the arrest subsequently effeeted was
at defendant's own risk. By the terms of section

18 of Ordinance No. 31 of 1834, the person arrested

must be taken " without delay" before the Chair-

man. The delay of three days here was wholly un-

justifiable, and for it the defendant is liable in

damages. He had also no right to handcuff the

plaintiff. An officer handcuffs his prisoner at his

own risk, and he must show that this was necessary

in order to prevent his escape. Wright v. Court,

4 B. & C. 596. The defendant here has failed to

show any such necessity.

Wendt, for the defendant. It is submitted the

defendant is completely protected by the warrant, if

he did not exceed his lawful power in executing it.

As to this latter point, the district judge finds in his

favour. No doubt an officer has to justify the use
of handcuffs. Defendant has shown that plaintiff

resisted the arrest and assaulted defendant, and that

is a sufficient justification. As to the delay, the
defendant has shown—and the district judge accepts
the explanation—that he took plaintiff before the
chairman as early as could reasonably have been
expected.

Dorrihorat, in reply.

Cur. adv. vult.

On September 22, 1831, the following judgments
were delivered :

—

BuBNSiDE, C. J. -The district judge has" forcibly
shewn how the plaintiff in this ca,se has been the
victim of a harsh law, harshly and' illegally enforced
against him. It is muc'i to be regretted thit such
a state of things should be possible, but never-
theless we must administer the law as we find it

however repugnant it may be to our feelings of
justice or humanity.

The warrant issued against the plaintiff was
grossly illegal, and the plainbitf hn his reniely for
the unlawful act of issuing it. Bat it ivas sufficient
to protect tte offiier who, acting under it, arrested
the plaintiff as it directed him to do, and the plain-
tiff's action must fail in re.spect of the arrest. But
the plaintiff also asks for redress for illegal deten-
tion and for being assaulted and handcuffed.

Now, although the defendant was protected by

the warrant, be was protected only so far as he acted

within the a ithorlty given him by it, as well as in

conformity with the general law by which the execu-

tion of all warrants is governed.

The warrant directed the defendant to produce

the plaintiff before thp Cliairaian of the Ro&A. Com-
mittee at the Kaudy Kaidicheri, <iad even this Or-

dinance itself requires that any person aiTested shall

be taken without delay before the Chairman of the
District Ei>ad Committee. It is admitted that the
arrest took place on the 21st, and it is in proof that
he was not produced before the Kkchcheri until the
24th. Now this was clearly not justified by the
warrant.

The plaintiff also proves to my satisfaction that
he was struck by the peace officer, and I am convin-
ced by the evidence that he was also handcuffed one
entire night.

The learned district judge says that there is no
law which prohibits an officer entrusted vrith a war-
rant from handcuffing the man arrested, and that it

is in comformity with the s[jirit of the Ordinance
that no pity should be shown. I will not deny that
it may be in conformity with the spirit of the Ordi-
nance, but even this Ordinance does not in words
permit it.

The officer executing the warrant must be bound
by the general law, and that law is that, if an officer
handcuffs a prisoner, he assumes the onus of show-
ing that it was necessaiy so to do. In t'rs case the
defendant has simply denial that the plaintiff was
handcuffed: that of itself negatives the existeaoe 'of
any necessity to handcuff him. That he was hand-
cuffed the district juJge finds, and I support liis

finding, and the plaintiff is therefore entitled to
judgment for the assault iu arresting him, for the
illegal detention and for the handcuffing, aud I do
not think he has been unreasonable in claiming
Es. 200, for which he should have judgment with
costs.

If punishment ha^ not fallen on the .nost culp-
able shoulders, it is at Ic^st satisfactory to know
that the plaintiff will be in sime way c ."inoensated
for the outrage to which he was si.bje.-tei at the
hands of the law.

DiAs, J.—The warrant on the face of it is good
and will protect the officer executing it ; but the
subsequent assault on the plaintiff is not justifi-
able aud the plaintiff is entitled to damages on that
account.

Seversed.

Pbinted at the " Ceylon Examineb" Pbess, No. 16, Queen Sxkeet, Fokt, Colombo.



No. ll.J THE CEYLON LAW REPORTS. 43

has been considered by tliis court more than once.

There are two cases reported in Ram^inathan's

Reports. The first (1877, p. 325) is a very short

note of a D. C. Kandy o^ise, from which it would

seem that an incumbent cannot create a right over

vihare property beyond his own life. The other

case reported in Ramanathan (1875, p. 185) is more

in point. Whether that was a full court decision or

not, I am unable to say, but the judgment of the

court was delivered by Mr. Justice Stewart, and

the supreme court upholding the opinion of the dis-

trict court held that a lease for 30 years by a

Rnsnaike Nileme of a temple is not bin ling on his

suCL'e.ssor or in office, and the conclurling part of the

judjjraenr, is as follows : ''In conclusion, it may
" be desirj,ble to point out that the present judg-

" ment is not to be understood as declaring that

" Basnaike Nilames have not the power in any
'' case of entering into leases binding on their

" successors of longer duration than one or two
" years. Every case will greatly depend on its own
'' circumstances and the urgency of the need for a

" departure from ordinary usage, the guiding

" principle being that a Basnaike Nilame should

" execute his trust, consistently with the interest of

" the dewale, as one terminating with, himself,

" hampering his successor as little as possible."

According to the opinion of the supreme court in

that case, every case must be governed by its own
circumstances. The facts of that case were very

strong against the lease. The Basnaike Nileme

gave a lease to his own servant for 30 years at a

nominal rent of £10 a year, when the premises could

have been reasonably let at £90 a year, and it is

not surprising that the district court and the

supreme court declined to uphold such a document.

In this case bad faith is not even suggested. The
contract is a binding contract, and from its very

nature requires a longer period of time than a bare

tenancy for rent. No one can be expected to put up

permanent buildings on a land unless his posses-

sion is seoureil to him for a reasonable length of time,

and I cannot say that Dnnuwille Dewa Nileme was

not acting within the scope of his authority when he

gave a building contract to the defendant's father for

35 years. If the defendant's father or the defend-

ant himself had failed to fulfil the agreement of 1865,

the plaintiff should have proceeded against them or

either of them on that ground, but h.; chose to ignore

the contract altogether and sued the defendant as a

mere trespasser. On a careful consideration of the

matter, [ am of opinion that the action was properly

dismissed, and I am for affirming it.

Clarence, J.—The doubt I have had in the case

is whether plaintiff should not be allowed to re-enter

because of the tenant's failure to build during the

first five years of the lease, but inasmuch as the

district julg-e finds thatnotonly plaintiff's predecessor

but plaintiff him-ielf h-is for some years acquiesced

in tihi coiitiauanoe of the tenancy, I assent to my

leaniL'd brotiiH-'s judgment.

Afirmed.

-:o :

Present

.

-BuRNSiDE, C. J., Cl.4.rence and Bias JJ.

(May 26 and June 9, 1891.)

D. C. Kegalle,

No. 6,371.
Sella Naide v. Christie.

Ejectment—Title—Grown grant—Prescription—Pos-

session "previous" to action.

In au action of ejectment plaintiffs claimed title by
prescriptive possession, apd defendant under a Crown

frant. Plaintiffs established in evidence that the land

ad for a series of years been cultivated by private

parties, under some of whom they claimed, and that

in Government waitoors dated 15 and 24 years before

action thp land had been described as belonging- to

private parties.

A judgment in favour of the plaintiffs was af&rmed
by the supreme court (Clarence J dissenting)

—

By BuBNSiDE, C. J., on the groimd that although
it lay upon plaintiffs, suing in ejectment, to prove their

title as against defendant's Crown grant, they had
established a prescriptive possession even as against

the Crown.

By DiAS, J. on the ground that plaintiffs had
proved that the land was their own and not Crown
property at the date of the grant.

B. G. Colombo, 87,427, 8 S.C.C. 31 considered.

This was an action commenced on November 24,

1889, for ejectment from a certain allotment of land,

the plaint alleging an ouster 8 months before action.

The plaintiffs claimed title to the land by right of

inheritance, and pleaded that they wei'e in possession

of the land for more than 30 years. The defendant

denied plaintiffs' title and claimed title tu tlie land

through a Crown grant dated October 1:!, 1886. The

district juHge gave judgment in favour of the plain-

tiffs, holding that the defendant took nothing under

his Crown grant.

The defendant appealed.

Withers, for appellant. There is nfi proof of any

title by inheritance. At to title by prescription,

plaintiffs must prove, under section 3 of Ordinance

No. 22 of 1871, uninterrupted possession up to date

of action. D. C. Colombo, 87,427, 8 S. C. C. 81
;

D. C. Kandy 40,390, 1 S. C. C. 11. See also English

cases on 2 and 3 Will. iv. c. 71, ss. 2, 4 : Surrey v.

Piggott, Tador's Leading Cases in Real Property 133
;

Flight V. Thomas, 8 Clarke and Finally 231. Here
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the action is not brought till 8 months afier the

alleged ouster, and it is submitted that the plen of

prescription therefore fails. Further, plaintiffs'

possession, such as it was, was interrupted by o;ie

Andris, who 5 or 6 years before action out a r lad

through the land, and it is submitted that this inter-

ruption, though by a stranger, is a bar to title by

prescription. See dictum of Lord Campbell in

Davies v. Williams 20 L. J. Q. B. 332.

Bornhorst, for respondent. Title by prescription

against the Crown is established by the evidence.

It is not necessary that possession should have

continued up to the very date of action Rama-
nathan (1862) 79. The authorities to the con-

trary cited from the Circular were, it is submitted,

wrongly decided. Besides, those cases are distin-

guishable from the present by the period of time

between the ouster and the action. The analogy of

the English cases referred to does not apply, because

the Act of Will. IV. contains the words •' next be-

fore", which do not occur, in our Ordinance. The
opinion of Lord Campbell in Davies v. Williams &%

to the effect of interruption by a stranger is a mere

dictum thrown out in argument and has no authority.

Even if otherwise, it does not apply, because our

Ordinance specially defines what it means by pres-

cription, and under it possession against the adverse

party in the particular action is all that is required

to establish title by prescription.

Cur. adv. vult.

On June 9, 1891, the following judgments were

delivered :

—

BuRNsiDE, C. J.—We should, I think, affirm this

judgment. Tlie defendant has a Crown grant

which in my opinion put the plaintiffs, suing in

ejeccment, to the proof of their title, and the plain-

tiffs have, I think, sufficiently discharged the onus

which was on them of proving that at the time

when the grant was made one of the plaintiffs was

in actual possession of and cultivating the land, and

that for a prescriptive period, touching even the

Crown, the land was in the possession and occupation

of private individuals, through whom the plaintiffs

claim. It was therefore incumbent on the defendant,

who disturbed that title under grant from the Crown,

to shew better title in the Crown, and he has not

done ^.
I must refer to the contention on the part of the

defendant by his counsel before us in appeal that

the plaintiffs could not rely on prescription, they not

having brought their action immediately on behig

dispossessed. He relied on a decision of this court

D. C. Cohmbo. No. 87,427, 8 S. C. C. 31,

If that Cfise supports the defendant's contention,

then it would seem to directly conflict with the case

cited by the plaintiffs' counsel in Ramanathan (1862)

p. 79, in which the law has been distinctly laid down

that the prescriptive title created by the Ordinance

is not defeated by reason of action not being

brought for an invasion of it at the very moment of

time that the cause of action arose.

Clabence, J.—Plaintiffs sue to eject from about

3 acres of land which the parties agree in styling

Horawatte Owitte,. Plaintiffs aver an ouster about 8

months before action brought. The plaint avers

title " by right of inheritance" from some predeces-

sor not namel, and by an amendment of the plaint

a title by prescription is pie ided. D -fendant does not

deny the alleged ouster, but denies title in plaintiffs

and claims title for himself under a Crown grant

bearing date October 13, 1886.

The fourth plaintiff claims as a lessee under the first

and second plaintiffs. The claim of title " by risrht of

inheritance" appears to be as follows : that by in-

heritance from some predecessors not disclosed in

the plaint, the first and second plaintiffs inherited one-

half of the land and one Dingiri Naide (who after-

wards conveyed to third plaintiff) the other half. At

the hearing che first plaintiff deposed that when he

first knew the land in his own infancy his own

father was in possession of it ; and we may assume

that first plaintiff claims some share by inheritance

from that father. There is no evidence or explana-

tion how the shares claimed for second plaintiff and

Dingiri Naide devolved upon them.

The main contest at the hearing appears to have

been directed to the question—whether or no. when

the Crown purported to convey to defendant, the

land was Crown property. For plaintiffs, some wit-

nesses were called and gave evidence as to the con-

dition of the land from the time when they first

knew it. Defendant contented himself with putting

in his Crown grant. We have not had any argu-

ment in appeal upon the question mooted before

the Full Court in a case reported 8 S. 0. 0. 31.

The evidence is that the land is planted with

coconuts. The Ratamahatmeya, who is probably

the most trustworthy among the witnesses, describes

it as planted with coconuts which, when he first

knew it, 20 or 22 years ago, were not less than a

year old. There is further evidence, which the dis-

trict judge credits, of cultivation with grnin prior

to the coconut planting The first plaintiff says

that lie remembers its being sown with " EU-vee" and

after that with "Hee-netti," then " Ammu" and

Printed at the " Ceylon Examiner" Press, No. 16, Queen Street, Fort, Colombo.
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D. C. Kandy,
No. 5,880.

Present

:

—Dus, J.

(April 14, May o, and June 2, 1892.)

SiNGHO Appu v. Mendis.

Practice- -Stamp—Summons unserved—Reissue of

summons—Inscal—Ordinance No. 3 of 1890.

Part II.

A summons once issued and returned unserved by
reason that the defendant was not to be found does
not require, when reissued, to be stamped anew with
the duty imposed either by Part II. or Part IV. of the
schedule to the Stamp Ordinance, 1890.

Eevision.

The facts are fully set out in the following order

of the District Judge :

—

" To a summons issued from this court to which
" the requisite stamps were affixed the fiscal's

" marshal (using, the uncouth words of the Code)

"reported: 'I certify that the service of the
" summons marked A could not have been effected
'

' on the defendant herein named as he could not
" have been found as will appear from the affidavit

" of Nicolashamy server marked B.' The affidavit

" bore that the process server had proceeded to the

" defendant's house but he was not to be found ; on
" inquiry he found that he had been away from
" home. On receiving this return, on the motion of

" the plaintiff, I ordered the summons to reissue

" and the Secretary endorsed on the summons
" ' March 4, 1892, extended and reissued returnable

" March 15, 1892.' No fresh stamp was affixed.

" The fiscal returned the summons refusing to

" serve it, on the ground that it was not stamped
" according to law. The plaintiff asked me to in-

" form the fiscal that the summons was sufficiently

" stamped. I gave the fiscal notice of the motion,

" and he attended court and explained his reasons

" for the opinion that fresh fiscal's stamps were
" required.

" It is conceded that a summons which has not
" been served by reason that the defendant is not to

" be found may lawfully be reissued without affixing

" the stamps exigible under Part II. of the Stamp
" Ordinance. The question is, whether new stamps

" exigible under Part IV. and usually called fiscal's

" stamps must be affixed ?

" From the provisions of section 14, and schedule

" G of the Fiscal's Ordinance 4 of 1867, and from

" section)66 and Part IV. of the schedule of the Stamp
" Ordinance r! of 1890, it is plain that these fiscal's

" stamps are required to defray the expenses to

" which the fiscal (or the Government which he repre-

" sents and serves) is put to by paying his process

' servers. A fiscal (or Government) is not required

' to serve process at widely separated places at great

' distances unless the party, at whose instance the

' process issues, pays, in the shape of stamps, the re-

' quired fee. If the Ordinance does not limit the

' payment to where service has been successfully

' made, there could seem no reason why every request

' to serve should not be accompanied by a pre-pay-

' ment because, of course, it costs as much to a peon
' on an unsuccessful as on a successful errand,

" It cannot be said that the legislature require the

' payment only when service was made, because it

' requires it in advance, and it does not provide that

' the money and the stamps shall be returned if the

' fiscal should fail to effect service ; but I am of

' opinion that if the plaintiff has paid the fees exigi-

' ble under section 14 of the Fiscal's Ordinance " for

' the execution and service of process", and under

' Part IV. of the Stamp Ordinance for the service of

' process, he must pay no more until the service is

' made, and that the summons may be extended and

re- issued without fresh stamps until the service is

" finally effected.

" I am not dealing with a case in which the plain-

" tiff had misdeseribed the defendant and has thereby

" caused useless trouble ; nor with a case where of

" several defendants service had been effected on one

" and not on others. There may arise a case in

" which the fiscal may properly require fresh pay-

'' ment ; but this does not seem to be one of those,

" and the summons is returned to the fiscal with

" instructions to serve it."

On April 14, 1892, the Attorney-General moved

that the above order be revised, and it was ordered

that the record be sent for.

(May 5.) Hay, A. S.-G. for the Crown.

Gur. adv. vult.

On June 2, 1892, the following judgment was

delivered :
—

DiAS, J.—This is a matter in revision. A sum-

mons was issued to the fiscal on a duly stamped

paper for service. He made his return to the effect

that he did not serve the summons, as the defendant

could not be found. Subsequently, on the plaintiff's

application, the district judge re-issued the summons

for service ; but the fiscal refused to serve it as the

re-issuing of the summons was not made on a stamp.

After hearing both parties the district judge held that

an additional stamp was unnecessary.

The Solicitor-General brought the matter before

me in revision, and the question is whether a sum-

mons, which had already been issued for service,
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required another stamp before it could be re-issued.

The Fiscal's contention amounts to this : that a

reissued summons is equal to a fresh summons, and,

as such, is subject to the same stamp duty.

Under Part II. of the schedule to the Stamp

Ordinance No. 3 of 1890, no summons which has

once being issued out of the court, and i-eturned

by the officer to whom it was directed, shall,

on any pretext whatever, be reissued unless any

such process has been returned not served or

executed by reason that the party could not be

found, &c. From this, it is plain that a summons
like the one in question can be issued, i. e., that

the original summons can be issued and reissued by

the court ; and I see no provision in the stamp act

which would justify the court in calhng for another

stamp before reissuing a summons which had already

been issued.

The district judge's order is right, and is affirmed.

Afflrmed.

o:-

Present

:

—Olakenoe and Dias, JJ.

(November 10 and 20, 1891.)

D. C. Kandy, |

No. 4,288. j

GiRAGAMA DeWA NiLEME V.

Henaya.

Buddhist temple—Incumbent—Bewa S'ileme—Bight

to lease so as to bind successor—Building lease.

The question whether the incumbent of a Buddhist
temple can grant long leases of temple property so as
to bind his successor must be decided according to the
circumstances of each case, the principle being that
such dealing with temple property should be consis-
tent with the interests of the temple.

Where the Dewa Nileme of the Kandy Maligawa
granted a building lease for 35 years

—

Held, that the lease was binding upon the Dewa
Nileme's successor in office, who could not therefore
treat the lessee or his representative as a mere tres-
passer but could only seek to terminate the tenancy
for breaches of covenant, if any.

The plaintiff as Dewa Nileme and Trustee of the

Dalada Maligawa in Kandy sued defendant in eject-

ment, alleging that defendant was since a certain

date in wrongful possession of land belonging to the

Malio;awa. The defendant justified his possession

under a building lease granted in 1865 for a period of

35 years» by a former Dewa Nileme to defendant's

deceased father, whose heir he alleged himself to be.

The plaintiff in his replication admitted the lease, but
pleaded that it was not binding upon him, and pro-

ceeded further to deny that the buildings had been
erected according to agreement. The district judge
dismissed the plaintiff's action.

The plaintiff appealed.

Dornhorst, for appellant. The defendant's leas ' is

bad as against plaintiff. A lease by a trustee in the
lessor's position only holds good while the lessor con-
tinues to be trustee, and does not bind his successor.
D. 0. Kandy 67,167, Bam. (1877) 325. T!io plain-
tiff was therefore entitled to ejectment.

Wendt, for respondent. There is no authority for
saying that a lease by the trustee is absolutely void as
against his successor, and it was not necessary to de-
cide the point in thj case cited, the lessor still being
trustee. The true principle, it is submitted, is kid
down in an older ease there followed, B. (\ Kandy
59,767, Earn. (1875) I8.o, where it is laid down that
the validity of every such .iispositicn of the trust
property must depend on its own circumstances.
Here the very nature of the building lease necessitated
a long term. The lease was a beneficial one to the
temple

;
and besides it is in evidence that plaintiff

has himself accepted rent from defendant. He
cannot therefore now treat defendant as a trespasser.

Dornhorst, in reply.

Our. adv. vult.

On November 20, 1891, the following judgments
were delivered :

—

Dus, J.—The plaintiff is the Dewa Nileme of the
Maligawa. He was appointed in 1882, and his
predecessor in the office, Dunuwille Dewa Nileme,
leased the land in question to the defendant's father!
Mutuwa, for a term of 35 years. The deed bears
date 27th May, 1865, and it is a binding agreement.
In the plaint the defendant is dealt with as a mere
trespasser, but in the replication the plaintiff shifted
his position and seems to rely on a breach of the
agreement between the defendant's fnther and
Dunuwille Dewa Nileme, though in the first para-
graph he tried to avoid it, on the ground thit his
predecessor had no right to lease beyond his own
life. It appears from the evidence that the defend-
ant and his father put up some buildings on the plot
of land in question, but not such buildings as were
contemplated by Dunuwille's agreement. Dunu-
wille in his life-time took no steps to eject the
defendant or his father, and when the plaintiff suc-

ceeded Dunuwille he received rent from the defend-
ant for some years. The principle question on
which the case turned was whether Danuwille's
agreement of 1865 is binding on his successor the
plaintiff. If this question is answered in tin; nega-
tive, the plaintiff is entitled to succeed, subject to
any question which may arise as to the defendant's
right to compensation.

The right of incumbents and others in the position
of the plaintiff to give long leases of temple property
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then again " Hee-netti". This cultivation, he says,

lasted 2 years. The lanrl thtm, he says, -was waste

for 4 or 5 years. After that, the land was once cul-

tivated with "Ell-vee" and "Hee-netti", and then

came the coconut planting. Apparently, therefore,

the plaintiffs show cultivation extending back some-

thini; like 7 or 8 years before the coconut planting;

and the result seems to be something rather less

than 30 years' cultivation before the ouster. It is

noticeable, however, that in two G-overnrant ivat-

tonrs put in evidence by plaintiffs, bearing date in

1865 and 1874, the land is described as " belonging

to" private parties, viz., in 1865 Badalge Naide Ukku-

rale. and iu 1874 Badalge Sella Naide and Dingiri

Naide. Although the evidence seems to fall some-

what short of proof of 30 years' cultivation by plain-

tiffs, and although there is no proof as to what (if

any) dues were paid to the Crown for this land,

the evidence, that for at; least over 20 years the

land has been a garden planted with coconuts, and
that in 1865 and 1874 the Crown wattoors described

it as belonging to private parties, goes far to show
that when the defendant purported to take posses-

sion under his Crown Grant he was taking possession

of land which was not Crown laud.

Plaintiffs, however, have elected to sue on the

strength of their own title. The case appears to

have been conducted in the court below witih no
great skill on either side. The evidence adduced on

plaintiffs' side seems to bj dirjct ;d to the firs-, plain-

tiff's title and acts of ownersiiip. An 1 I cannot say

that the title of the other plaintiffs is made out. I

am (if opinon that the case should go back to the

district court for further hearing, all costs to abide

the event.

Since I wrote the foregoing, we have had the

advantage of a re-argunent l>efore the Full Court.

No argument was addressed to us upon the question

whether in this Island a Crown Grant carries witli it

a presumption prima facie of title in the Crown, and
I desire to exprtss no opinion on the question. We
heard also some argument upon the question, whether

in order to establish for a plaintiff a title by

prescription, under section 3 of the Prescription

Ordinance 1871, the plaintiff must prove a possession

up to the commencement of his action.

In a case about a right of way reported Eama-
nathan (1862) 79, this court held that the words of

the corresponding section of the Ordinance of 1834
" previous to the bringing of the action" should not

be construed as meaning " next before the bringing

of the ai-tion". In a cise which came before my
brother Dias and myself, reported 8 S. C. C. 31, we

affirmed a dec sinn of the district court of Colombo

which proceeded on the opposite construction. The

case in Ramanathan was not cited before my brother

Dias and myself. In the English Act 2, and 8 Vict.

C. 71, section 4, dealing with easements, the words
" next before" actuUy occur, and there are well

known decisions under that Act, to the effect that

the plea of enjoyment for the purposes of that Act

must come down to the commencement of suit, and
that the evidence must show at all events an act of

user in the last year. Inasmuch as 1 am for sending

this case back to the district court for further evi-

dence as to facts, I think it well to express no opinion

on this point at this stigj. The point is worthy of

reconsideration wbenever it may be definitely raised.

The ruling in the case 8 S. C. C. 31 went further than

was necessary for the purposes of that case. The
plaintiff's claim in that case was clearly not sustained

by a suffi lent period of enjoyment. I do not assent

to all the reasoning in the case reported in Ramana-
than, but shall be prepared to reconsider the point if

necessary hereafter.

Dias, J.—The four plaintiffs claim the land Hora-

watte Owita and complain of an ouster by the

defendant setting up a right on an alleged grant from

the Crown. The defendant justifies under the grant,

and the question is whether at the date of the Crown
Grant the land belonged to the plaintiffs or their pre-

decessors in title. It appears from the evidence that

about 25 years ago the land was planted by the fourth

plaintiff with coconuts. He put up a house on the

land and resided in it till the defendant took posses-

sion of it under the grant. It further appeared that

before the coconut plantation was put on the land it

was cu tivated with hill paddy and other dry grain,

and in 1865 and 1874 the (Jrown admitted the plain-

tiffs' right by taking the Crown share of the produce.

It is quite clear that when the land was sold by the

Crown it was private property of the plaintiffs, so the

purchaser from the Crown took nothing by his pur-

chase. The judgment is right and it is affirmed.

Affirmed.

Present

:

—Clarence and Dias, JJ.

(September 11 and 25, 1891.)

IVT
'

A 10A !• RaNGAPPA ThEWAE v. KuDADUREaE.
No. 4,169.

J

Practice—-Order upholding claim in Execution—Ex-

parte proceedings—Application to set aside order—
Jurisdiction.

Au inquiry into a claim to property seized in execu-

tion should be made witli notice to all parties concerned,

including the judgment creditor and judgment debtoi:.

Where a claim was made to property seized in exe":

cution and the district judge held an inquiry into the
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claim without notice to the plaintiff and ordered the

seizure to he released—

•

Held, tliat the district judge had power, upon appli-

cation of plaiutift', and upon being satisfied of the want
of notice, to open up the proceedings and inquire into

the claim anew in the presence of all parties.

Appeal from an order refusing tlie plaintiff's ap-

plication to "refix" tlie inquiry on the ground that

it had been made w parte.

The facts sufficiently appear in the judgment of

Clakexcb, J.

There was no appearance of counsel in appeal.

On September 26, 1891, the following judgments

were delivered :

—

Clakenoe, J.—In this case the plaintiff had judg-

ment against his defendant for a sum of money and

caused the fiscal, to seize certain lands as the pro-

perty of the defendant. Thereafter the fiscal reported

that one Punchy Mali had preferred a claim to

the property. Upon this report the learned dis-

trict judge fixed the day following for an inquiry

•into the matter of the claim. On that day an in-

quiry took place. The claimant is noted as having

attended, but there is nothing to indicate that the

plaintiff either attended or had any notice of the

inquiry. After hearing the claimant the district

judge ordered the seizure to be released. This order

was made on May 26.

Thereafter, on June 6, plaintiff applied to the

district judge that the inquiry might be "refixed"

on the ground that it had been m- parte. The learned

district judge seems to have thought that he had no
power to entertain that application, and accordingly

refused it, and plaintiff appeals.

Any inquiry into a claim to property seized under
a judgment should be made in the presence cf all

parties concerned, including the juilgment creditor

and the judgment debtor, that is to say, all parties

should have notice of the inquiry, so that they may
have opportunity of attending the inquiry if they

desire. In the present matter we have no positive

evidence before us, by affidavit or otherwise, to show
that the inquiry was held behind plaintiff's back,

but it seems highly probable that it was so held,

from the absence of any record of notice to plaintiff,

such as we should expect to find if plaintiff had had
properliotice. And if that were so, it would have
been proper for the learned district judge, npon
being satisfied of this, and if there be nothing further

to the contrary, to allow plaintiff's application and
give him and the judgment debtor due opportunity
of being heard.

Under these circumstances the proper order to be
made in appeal will be to set aside the order
appealed from and send the matter back to the

district court, to be dealt with in the distinct court

in due course. We make no order as to costs, but

leave all costs as co^ts in the matter of the claim.

DiAS, J.—I am of the same opinion.

Set aside.

Present

:

—Clarence and Dias, JJ.

{November 3 and 10, 1891.)

^Vt^" ^l^t^' ! Mathes Appu v. Habibu Maeikar.
No. 4,213.

J

Minors, action aijaiiiHt— Practice—Mortgage—Guar-

dian ad litem

—

Interest of minors in land—Inheri-

tance.

A mortgagor of laud died intestate leaving a widow
and certain minor children. The mortgagee put the
bond in suit, making the widow party to the action
" for herself and on behalf of the children", and ob-

,

tained a judgment for money and a mortgage decree.

In an action by the cluldren against the purchaser
under the mortgagee's writ

—

Held, that the judgment and decree in the mortgage
suit were inoperative against the children, they not
having been represented therein by a guardian ad
litem, and that they were entitled to a decree for half

the mortgaged property as against the pm-chaser. '

The facts material to this report appear sufficiently

in the judgment of Clabence, J.

The district judge (Lawrie) dismissed plaintiffs'

action, and the plamtiffs appealed.

Browne (J. Grenier with him) for appellants.

Dornhorst {Wmdt with him) for respondent.

Gtir, adv. vult.

On November 10, 1891, the following judgments
were delivered :

—

Clabence, J.—Plaintiffs sue to eject the defend-
ant from a certain plot of land at Gampola, and upon
the question of title the issue between the parties is

a very simple one.

Both sides claim through one Mohotti, who
bought this land in 1868, and died intestate about
ten years afterwards, leaving him surviving his wi-

dow Christina, and some minor children, which latter

are the present plaintiffs. Mohotti was a low-

country man who came from the neighbourhood of

Henaratgoda and settled at Gampola. Consequeutly
the succession to this land is governed by the Roman
Dutch Law, and on Mohotti's death half passed to

the widow and the other half to the children, subject
of course to any incumbrance which Mohotti might
have created.

In 1880, after Mohotti's death, one Weliappa
Chetty sued the widow on a mortgage purporting to

have been made by Mohotti in 1877, and had judg-
ment by default of appearance for Rs. 3,900 and
interest at 24 per cent. Under that judgment a sale
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took place in 1881, at which the present defendant

was declared the purchaser. Defendant obtained a

fiscal's conveyance and entered into possession of the

land ill 18S1 and has been in possession ever since.

The plaintiffs, two of whom now attained their

majority and two are still minors, suing by a guard-

ian ad litem, now sue to eject defendant, and appeal

from a judgment of the district court dismissing

their action witii costs.

The defendfint's purchase plainly confers title on

him to thehiilf share of land which on Mohotti's

death passed to his widow, Christina, but it remains

to see how defendant can make title to the half which

passed to the children, the plaintiffs. Defendant

contends that the plaintiffs are bound by the judg-

ment in the iiaortgnge suit and that under his fiscal's

conveyance their interest in the land passed to Lira.

This contention, however, cannot be supported. In
the fifst place, the plaintiffs wei-e no parties to the

mortgage suit, and, in the second place, defendant

has no conveyance of their interest.

la the suit by Wehappa Chetty there was no
pretence of making the plaintiffs, Mohotti's minor
children, parties to the suit. All that the then

plaintiff did was to file a libel declaring on the alleg-

ed mortgage, in the caption of which the party de-

fendant is described as :

—

" Christina Hamy of Gampola, for herself and
" on behalf of her minor children Mathes
" Appu, Singho Appu, Davit Singho, Cornells,

" and Nono Hamy."
No guardian ad litem was appointed for the

children. The widow allowed judgment to go by
default, and the then acting district judge, upon a

fiscal's return that she had been served with the

summons, entered up a judgment in these terras :

—

" That plaintiff do recover from the defendant (the
" widow) out of the estate of the deceased Mohotti of

" which she may be in possession the sura of"—so and

So—" that the property speciiilly mortgaged are

"declared bound and executable."

It is hariUy necessary to point out that there is

nothing here which could bind the children in any

way. No minor can be directly bound by the pro-

ceedings in any suit unless he has been properly

represented in- the suit by a duly appointed and

selected guardian ad litem. There is no pretence

that Mohotti's minor children were represented in

this mortgage suit, the only party defendant was the

widow, and the mortgage decree, such as it is, could

touch only her interest in the land.

Defendant's counsel, at the argument of the appeal

before us, sought to argue that these are mere techni-

cal matters which should not be allowed to weigh

against what counsel are pleased to term the merits

of an established mortgage debt ; and, indeed, the

learned district judge appears to assume in his judg-

ment that the existence of a mortgage debt due to

the plaintiff in the mortgage suit is an established

fact. But this, with all respect be it said, is a very

dangerous fallacy. The safeguards with which the

law protects the interest of children incapable of

protecting themselves are no mere technical matter.

If ever tliere were a procedure whose observance is

to be jealously insi.-sted on, it is this. Nor have we
the smallest right to assume, as against these minors,

that there was any mortgage debt due. The circum-

stance that the Chetty got a judgment by default

against their widowed mother does not touch them.

If the district judge had been applied to to appoint

a guardian ad litem for them, it would have beea

the duty of the district court to take care that no

such appointment Wiis made except of a person

capable and suitable to be entrusted with the pro-

tection of the minors' interest. To argue that

because the judgment by default was obtained

against the widow, therefore the facts so established

as against her are to be regarded as established

against the minor children, is to fly in the face of

both law and equity. We are not now to speculate

what might have been the result if the children had

been properly made parties to the mortgage suit and

represented by a capable guardian ad litem. It is

sufficient to say the proceedings in the mortgage suit

do not touch them.

In sequence to this, we may also point out that

the defendant's fiscal's conveyance is a curious

document which it would be difBcult to construe as

passing to the purchaser anything more than the

interest of the widow Christina herself. The opera-

tive part of the instrument runs thus :

—

" doth sell and assign unto the said"—so and

so—" all the right title and interest of the

" said Christina Hamiue and on behalf of her

" minor children in the said property, to wit"

&c. &c.

It would be difficult to conjecture what, if any

thing, passed through the brain of the person who

drafted this.

We may assume that the learned district judge has

satisfied himself that the minor plaintiffs are now
properly represented in this suit by the first plaintff

as guardian ad litem. ' No suggestion to the contrary

is made. I notice that in the caption to the

mortgage suit already referred to, the children of

Mohotti were described as five in number. In the

present suit four plaintiffs only sue as the children of

Mohotti and represent themselves as the whole of

his children. This is admitted in the defendant's
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answer, and so we need to take no further notice of

this.

If this be all, it follows that plaintiffs, as the

children of Mohotti, are entitled to be placed in

possession of half of the land in question on the

strength of their title derived from their father. A
contention, however, is raised by defendant, that he

is entitled to compensation for considerable improve-

ments made upon the land during his occupancy.

Defendant adduced s )me evidence upon that point,

but the learned district judge, being of opinion (on

grounds which we cmnot support) that the plaintiff's

case wholly failed, did not deal with that question.

The plaintiffs are entitled to a declaration of title

to half of the land, but further than this at present

the court cannot go in their favour, 'fhe defendant's

claim to compensation must be adjudicated upon, and

upon that question the case must go back to the district

court for inquiry. As the plaintiffs have only

partially succeeded on the suit and in appeal, I

would give no costs on either side up to this date.

DiAS, J.—I am of the same opnion. The four

plaintiffs are the children of one Mohotti, who in

1877 mortgaged the land in question to a Chetty.

In 1880 the Chetty put the bond in suit, obtained a

decree, and seized and sold the land to the defendant,

who entered into possession in 1881. When the Chetty

put the bond in suit, Mohotti was dead, and the party

defendant in the >uit was Mohotti's widow. In

the title of the suit the widow is discribed as

representing her minor cliildren, but tht-re is

nothing in the proceedings to shew that the

widow was duly authorised to reprnsunt her

minor children. The plaintiffs are the children

of Mohotti, and aie not bound by the decree in the

mortgage suit to which they are no parties. All ihat

the fiscal could sell under the decree was the widow's

half of the property, and to that extent the fiscal's

sale will give the defendant a goo 1 title. There is

no foundation for ttie argument that the matter must

be disposed of according to Kandyan Law.

Reversed.

-:o:-

Present : — Clarence and Dias, JJ.

(January .19 and June 26, 1892.)

I). C. Galle,.^^,,^

No. 4(6. I

EAKOON V. NiKULAS.

Administration—Substituted plaintiffs—Action to set

aside claim— Civil frooedure Code, section 547.

A judgement creditor having died, persons claimiug- to

be his heirs were substituted plaintiffs in his room, and.

having issued writ, ssiziid C3rtaiii property, which was
claimed by a third party. The court ha\nng upheld
the claim, the substituted phiiiitifPs brought tlie present

action under section 247 of the Procedure Code against

the claimant, who in his answer took eseeption to plain-

tiffs' maintaining tlio action without taking out adminis-

tration to the deceased creditor's estate.

Held (reversing the judgment of the district court)

that the plaintiffs, having been substituted plaintiffs in

the original action and hiving seized the propex-ty as

judgment creditors, - wei-e entitled to maintain tliis

action to liave .such property declared executable uuder
their judgment.

Johannes de Silva obtained judgment in D. C.

Galle 49,689 a<i-ainst the defendant for Rs. 105 with

interest. Johannes de Silv.i thereafter died, and by
an order of the district court, dated August 22, 1890,

the plaintiffs were sub- tituted plaintiffs on the record

and judgment was revived and execution issued

against the judgment debtor. Under this writ the

fiscal seized a certain portion of land and the same

was adver ized for sale. The land was c'aimed by

the defendants and the claim was upheld by the-

district court. This action was brought to set aside-

the claim.

The defendants in their answer, among other ob-

jections, pleaded that Johannes de Silva 's estate being:

worth over Rs, 50,000, the order made in the case

substituting the present plaintiffs in the room of the

deceased was irregular, inasmuch as the plaintiffs had

not taken out letters of administration, and that the

present action could not be maintained wihout such

administration.

The district judge upheld the defendants' objection!

and dismissed plaintffs' action with costs.

The plaintiffs appealed.

Dornhorst, for appellants.

Wendt, for respondents.

Ct/r. adv. \-ult.

On January 26, 1892, the following judgments-

were delivered:

—

Clarence, J.—We cannot uphold the district

judge's reasons for dismissing this action. In 1883
Jayewardene obtained judgment against Gunewar-

dene for a sum of money. Jayewardene thereafter

died and, in August 1890, the present phiiitiffs were

substituted on the record as par ies plaintiffs and the

judgment was revived. The judgment being still

unsatisfied, plaintiffs, in September, 1890, caused the

fiscal to seize as property of the judgment debtor

cei'tain immoveable property n w i question in the

present suit, when the first defendant on behalf of

the second defendant (I quote from paragraph 6 of

the plaint, which is admitted in the answer) claimed

the premises and stayed the sale. These facts are
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admitted. Plaintiffs further aver that the district

court upheld defendants' claim and released the land,

and plaintiffs now sue to have the property declared

liable to be sold under their writ as assets of their

judgment debtor.

The district judge has dismissed plaintiffs' action,

upholding an objection taken by the defence, that the

action is not maintainable by reason of plaintiffs not

having obtained letters of administration to Jaya-

wardene's est.ite, which is over Es. 50,000 in value.

I do not think that under the admitted circumstances

the action is barrud by section 547 of the Pro-

.cedure Code. When the plaintiffs seized this land in

execution of the judgment in the originilaction they

did so as the plaintiffs o i the record andjnrigment

creditors in that action, and it is not disputed that

they were such phiintiffs and judgment creditors.

They were, therefore, under section 247, if not barred

by lapse of time, entitled to bring suit to have the

property declared liable to be sold in execution of

their judgment.

The judgment of the district court must be set

aside and the case S'ut back to the district court to

be proceeded with in due course upoD such issues as

are raised in the pleadings. Defendants will pay

plaintiffs' costs of their unsuccessful objection in

both courts.

DiAs, J.—The objection on which the case was

dismissed is clearly bad. The heirs of the judgment

creditor are the plaintiffs on the record, and they

bad a perfect right to do all that the deceased judg-

ment creditor might have done to realise the j udg-

ment. The order is set aside with costs in both

courts.
Set aside.

-: o:

Fresent

:

—Burnside, C. X.

{May 3, 1892 )

^-
^Vt^Too";

^''^*'
1 The Queen v. Flynn.

No. 6,394. )

^

Criminal Procedure—Witness—Inability to execute

bondfor appearance before court—Bemand—Grimi-

nal Procedure Code, sections 181, 182.

Inability of a witness to execute a bond for appear-

ance before a superior court under section 181 of the

Criminal Procedure Code is not a ground for remanding
him to jail.

Revision.

One Rammala was a witness in a case committed

for trial before the district court of Kandy, and

being unable to execute a bond for his appearance

before the said court to give evidence the police

magistrate remanded him to custody under section

182 of the Criminal Procedure Code, the warrant of

commitment reciting as follows :

—

" And whereas one Ketansiyegedera Rammala, a

material witness for the prosecution of the said case,

being required to enter into a bond for his appear-

ance before the said court to give his evidence, is

unable to execute such bond ; by reason whereof it

has become necessary to remand him to custody."

The Chief Justice having, upon a visit to the

Kandy jail, considered the remand to be illegal,

caused the committal to be brought up to be dealt

with by the Supreme Court.

Hny, A. S.-G., for the Crown, intimated he could not

support the commitment.

BuENsiDE, 0. J., held the commitment to be illegal

on the giound that the Criminal Procedure Code,

section 182, renders only a refusal but not inability

to execute a bond, on the part of a witness, ground

for remand to jail, and thereupon ordered the man to

be discharged.

Present

:

—Clarence and Dias, JJ.

(January 19 and 26, 1892.)

D. C. Trincoraalie,

No. 23,288.

ISMALEVAI MaRKAR V. Ka-
THEB SaIBO.

Cause of action—Agreement to sell land subject to an

usufructuary mortgage—Refusal of mortgagee to be

redeemed—-Action, for damages under the agree-

ment—Penalty.

By a notarial instrument defendant agreed to sell to

plaintiff a land belonging to him and then under mort-

gage to a third party with right of possession, the plain-

tiff agreeing to redeem that mortgage and pay certain

other debts of defendant and to pay the balance purchase

money to defendant. The agreement was to be fulfilled

within one month of its date. The mortgage was, upon
the terms of it, to be on foot for a period of three years,

which was still unexpired, and the mortgagee upon the

request of plaintifE refused to be redeemed. Thereupon
plaintiff sued defendant for the damages agreed upon
for non-fulfilment of the contract, the plaint averring

that defendant had "in collusion" with the mortgagee
induced him 'not to accept plaintiff's tender.

Held, that the mortgagee was not bound to accept

the money and release the mortgage till the three years

had expired, and that the plaintiff's action failed inas.i

much as the plaintifE, having on the face of the agree-

ment express notice of the mortgage, must be taken to

have notice of the terms of the mortgage.

The defendant appealed from a judgment in plain-

tiff's favour. The facts of the case appear sufficiently

in the judgments of the Supreme Court.

Layard, A. A.-G., for appellant.

Dornhorst, for respondent.

Cur. ado. vult.
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Ou January 26, 1892, the following judgments

were delivered :

—

Clarence, J.—We cannot support this judgment.

Befendaiit owned a piece of land which he had mort-

gaged to a certain mortgagee upon terms that the

mortgagee was to possess the land in lieu of interest

and that the mortgage was to be on foot for three

years. That term being still unexpired and having

in fact nearly a year to run, defendant entered into

an agreement with plaintiff to sell the land to plain-

tiff for Rs. 3,625. This agreement provided that

plaintiff should within one month from its date pay

off the mortgage, pay a certain other debt of defend-

ant's, and pay the balance of the Es. 8,625 to defend-

ant ; and the agreement stipulated that, at any time

within the month, when required by the plaintiff,

defendant should accompany plaintiff to the mort-

gagee in order that plaintiff might redeem the mort-

gage. Plaintiff thus having on the face of his agree-

ment express notice of the mortgage, must be taken

to have known the term^ of the mortgage, and that

the mortgagee was not bound to accept his money

and release the land till the three years had expired..

Thus the possibility of the sale within a month of the

agreement depended on the mortgagee consenting to

aflow himself to be redeemed. The mortgasjee refus-

ed to be redeemed b.fore his time, and so the agree-

ment fell through, and plaintiff sues defendant for

Rs. 750, which he claims as liquidated damages

under the agreement. The plaint avers, rather in-

distinctly, that defendant "in collusion" with the

mortgagee induced the mortgagee not to accept plain-

tiff's tender. Defendant was not bound to obtain the

mortgagee's consent, and plaintiff's action entirely

fails. The fact that defendant, after the month had

e^ired, eventually sold the land to the mortgagee

does not akyr the matter. Defendant's appeil suc-

ceeds, and plaintiff's action must be dismissed with

costs in both courts.

DiAS, J.—Defendant, being the owner of a piece of

land, r^ortgaged it to one V. S. Odiyar to secure the

payment of R^*. 1,800. The bond is dated May 8,

1886, and secures to the mortgagee the right of pos-

session of the mortgaged property for a term of three

years, whe» the debt should become due and pay-

able.
'

Under this bond the mortgagor was not at

liberty to redeem the mortgagee by paying off the

debt. Two years after, viz. on the 18th June,

1888, the defendant agreed to convey the land to

plaintiff for Ks. 3,625 on certain conditions ;
that is

to say, that plaintiff should pay off the. m9rtgage debt

due to the Odiyar within a month, and after dedaot-

ins a sura due to the plaintiff himself by the defen-

dant pay the balance to the defendant, who should

then execute a conveyance to the plaintiff. The
plaintiff now sues the defendant for a breach of the

above agreement, and claims Es. 750 as liquidated

damages. It appears that the mortgagee, the Odiyar,

refused to receive the debt and release the mortgage

before the expiration of three years. The Odiyar

was not a party to the agreement between the plain-

tiff and defendant, and he had a perfect right to re-

fuse to accept the payment before the expiration of

the three years. The plaintiff knew the condition

of the bond, but nevertheless he took upon himself

to do an act which he could net do without the con-

sent of the Odiyar ; but it is contended that the de-

fendant for his own purposes put up the Odiyar to

object to thepayment of the debt. This may or may not

be, but the Odiyar, who had a right to possess the land

for three years, may fairly object to being deprived of

that possession before the expiration of the three

years. The defendant's undertaking in the agree-

ment is expressed in the deed in these words :
" When-

" ever he (meaning the plaintiff) sends for me, I

" (meaning the defendant) shall go without any
" delay along with him to the said Odiyar, and shall

" be present when he settles that mortgage debt

" and redeems the aforesaid property." The plain-

tiff admits that the defendant accompanied the

plaintiff to the Odiyar, who however refused to

accept the debt.

According to this, the defendant seems to have

done all that which he undertook to do, and the

plaintiff had no .right to expect the defendant to

compel the Odiyar to receive the money. I think

the plaintiff has failed to make out a case, and his

action should be dismissed with costs in both courts.

ReDersed.

Frenent

:

—Dias, J.

{May 19 and June 9, 18!>2.)

C. R Panadura,! gj^^^^ ^. s,j^^^.
No. ,>;>'.). I

Olinm in e.vecut.ion— Claim, upheld—Right of e.vecu-

tion-debtor fn bring action to set aside claim—
Civil Procedure Code, sections 241, 247.

A debior, whose property when seized in execution

has been successfully claimed by a third party, is en-

titled to maintain an action against the claimant under
section 247 of the Civil Procedure Code.

The plaint filed on December 9, 1891, averred title

in plaintiff to certain land, and alleged that the plain-

tiff surrendered the land for seizure and sale in satis-

faction of a certain writ of execution, when the

defendant unlawfully claimed the land and opposed

the sale; that the claim was, on November 27, 1891,
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inquired into by the court issuing the writ, and plain-

tiff referred to an action to establish his right. The

plaint concluded with a prayer that plaintiff be

declared owner and defendant's claim set aside. The

answer pleaded as matter of law that plaintiff could

not maintain the action, which should have been

brought by the writ-holder, and also denied plaintiff's

title, setting up title in defendant.

The commissioner held that only the execution

-

creditor or the claimant could institute an action

nnder section 247 of the Civil Procedure Code, and

dismissed the action.

The plaintiff appealed.

Domhorst, for appellant. The plaintiff was en-

titled to surrender, in satisfaction of the execution

against him, this land which was his property. His

right has been interfered with by defendant's claim,

and the execution remains unsatisfied, with the re-

sult that his other property may be attached. He is

therefore entitled to have his right declared by the

court. He is a " party against whom" the order

upholding the claim was made, within the meaning

of section 247.

Wendt, for the defendant. The action could

only be maintained under the Code, for indepen-

dently of the Code's provisions relative to claims,

the plaiut discloses no cause of action. Under the

Code, plaintiff as the judgment-debtor could not

bring such an action as this. The terms of section

247 make it clear that only the claimant or the

judgment-creditor can complain by action of the

order on a claim. If the former sues, the object of

the action is " to establish the right which he

claims to the property in dispute ;" if the latter,

" to have the said property declared liable to be sold

in execution of the decree in his favour"—the last

words being inapplicable to a judgment-debtor.

Domhorst, in reply.

Cur. adv. vult.

On June 9, 1892, the following judgment was

delivered :

—

DiAs, J.—This case involves a point of law of

great importance. Plaintiff, being the judgment-

debtor on a writ of execution, surrendered the land

in dispute to fiscal for sale, when the defendant

claimed it. The claim was reported to the court,

when a summary investigation took place under

section 241 of the Civil Procedure Code, and the

district judge upheld the claim on the 27th of No-

vember, 1891.

Under sections 244, 245, all that the judge need

ascertain is, who was in possession at the time -of the

seizure. If the debtor was not in possession abso-

lutely, the property will be released ; but if, on the

other hand, the debtor was in possession, the. claim

will be disallowed. In either case the party aggriev-

ed may institute an action in the usual fornt within

14 days ; if not, the finding of the district judge ig

conclusive.

The question tarns upon the words "party against

whom an order," &c., in section 247—whether they

take in the judgment-debtor, as well as the judgment-

creditor and the claimant. H the judgment-debtor

is included, he is bound by the 14 day rule, and

cannot, after the expiration of that time, try the

title to the property by action.

The execution-debtor and creditor are parties to

the action, and section 241 puts the claimant in the

same position as regards the investigation of the

claim, and that section and the subsequent sections

deal with the three parties to the suit, either of whom
can institute an action within 14 days ; and the

execution -debtor (the plaintiff in this case) having

instituted this action within the prescribed time, he

is, in my opinion, entitled to maintain it.

The judgment is set aside and the case sent back

for trial on the merits. The appelhiut is entitled to

the costs of this appeal, all other costs to be costs in

the cause.

Set aside.

-;o:-

Present :

—

Lawkie, J.

(Ju7w 9 a7id 10, 1892.)

P. C. Avisawella, Id ta

No. 11,286. i

PAUI.UV. Daniel.

Criminal Procedure,— Compciisittion—Grown coats—
Evidence—Criminal Procedure Code^ nections 222,

223.

A police magistrate is bound to hear all the evidence

the coraplaiuant may offer in support of the prosecution

before he can make an order for compensation and
crown costs on the ground of the complaint being
frivolous and vexatious.

The complainant charged the defendant with

theft of coconuts, and with his plaint he filed a list

of witnesses. On the day of trial the magistrate,

after the complainant had given evidence, directed

the interpreter of the court to proceed to and in-

spect the land from which coconuts were said to

to have been stolen, and adjourned the trial. On the

day to which the case had been adjourned, the in-

terpreter gave evidence, but none of the complain-

ant's wittiesses were examined. The magistrate

then discharged the defendant and ordered complain-

ant to pay compensation and crown costs on the
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ground that the charge was false, frivolous, and

vexatious.

The complainant appealed.

Morgan, for the appellant.

Cur. adv. vult.

On June 10, 1892, the following judgment was

delivered :

—

Lawrie, J.—Section 223 of the Criminal Pro-

cednre Code gives a police magistrate power to

acquit' an accused at any stage of the case if, for

reasons to be recorded, he considers the charge to be

groundless, but a magistrate may not hold that a

complaint is frivolous and vexatious, nor order a

complainant to pay compensation and crown costs,

until (in the words of section 222) he has heai-d

all such evidence as may be produced in support of

the prosecution.

Here the magistrate stopped the case, and doubt-

less he did right to acquit, but he did wrong to con-

demn the complainant before he had heard all he

had to say. It is not extravagant to suppose that

if he had heard the complainant's witnesses the

magistrate might have been satisfied that, though

the evidence was insufficient to convict the accused,

still the complaint had been made in good faith and

on reasonable grounds, and that it was neither

frivolous nor vexatious.

The order to pay compensation and crown costs

is set aside.

Set aside.

-:o :-

Present:—Buknside, C. J., and Clarence, J.

{AuguU 26 and 28, 1891.)

D. C. Chilaw, 7 In the matter of the estate of Neina

No. A400. MOHAMMADO.

Administration—Donatio inter vivos

—

OifttaJdngeffect

afUr death of donor—Testamentm-y disposition—
Settlement.

A deed of gift after reciting that the donor owned

and possessed certain lands by virtue of deeds herewith

" delivered" proceeded as follows :— ' Whereas I do
" hereby determine that all the property aforesaid being-

" divided into three, two-third shares thereof should
'• go t^ny son Kader Mohideen, and one-third share to

"mydfnghter Sego TJmma I shall duringmy lifetime

" hold and possess the same, and that after my death

" the said lands shall become the property of my said

'' two children or their heirs or administrators, and they

" and their heirs and administrators shall divide the

• same as herein appointed and uninterruptedly possess

" the same for ever as their own • * * * I do here-

" by further declare that hereafter I cannot revoke

" this deed."

Held, that the above instrument did not amount to

a testamentary disposition, but was a settlement inter
vivos, which took effect at once, and that on the death
of the donor the value of the pi-operty dealt with by the
instrument should be excluded in deciding whether the
estate of the deceased required administration.

One Neina Mohammado having died, the death

was reported to the district court. The value of

the estate of the deceased having been reported to

be over Rs. 10,000, the district judo;e directed

notice- to be issued to the heire. Thereupon, Kader
Mohideen, son of the deceased, presented a petition,

stating that by a deed of gifo the deceased had

gifted all his immoveable property to his cliildren, and
that the property left at his death consisted of certain

moveable property which was worth less than

Rs. 1,000. He submitted that no administration was

under the circumstances necessary. The; deed of

gift was in the form above set forth.

The district judge held that as the property did

not pass to the donees until the death of the donor

the estate must be administered. The son, Kader

Mohideen, being unwilling to take out letiers of ad-

ministration, the letters were issued to the secretary

of the court.

Kader Mohideen appealed.

Witliers, for appellant. It is submitted that letters

of administration are not necess iry. The deed is nc.t

a testamentary disposition, but a donatio inter vivos

which became operative at once. [He cited D. G.

Kandy 90,-200, 6 S. 0. C. 15.] .

Hay, A. S.-G., watched the proceedings for the

Crown.

Cur, adv. vult.

On August 28, 1891, the following judgments were

delivered :

—

BuRNSiDE, C. J.— I quite agree that the deed in

question cannot be regarded as a testamentary dispo-

sition hut a settlement inter vivos of the deceased's

immoveable property, which became operative at the

deceased's death, and administration in respect of it

is unnecessary. The order, therefore, granting

letters in respect of that property should be set aside,

with the letters which appear to have been already

issued to the secretary of the district court, but I am
not prepared to hold that no administration is neces-

sary. The afSJavit of the appellant is a most cau-

tious one, and I am by no means satisfied that, apart

from the settled property, the e-tate of the deceased

was only worth Rs. 500. I think we should, in addi-

tion to setting aside the present order and letters

of administration, send the case back that it may be

ascertained whether the estate, apart from the settle-

Pbinted at the " Cetlon Examiner" Press, No. 16, Qceen Street, Fort, Colombo.
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ment, is. of sufficient value to render administration

compulsory.

Clarence, J.—This is an appeal by a son of one

Neina Mohamado, deceased, against an order of the

•district court, committing administration of the estate

of the deceased to the secretary of the (]hilaw district

court. Appellant contends that deceased by a cer-

tain notarial instrument executed by him inter vivos

disposed of all his immoveable property in favor of

appellant and his sister, and that the moveable pro-

perty is less than Es. 500 in amount. Appellant's

contention consequently is that no letters of adminis-

tration are requisite.

The instrument by which Neina Mohamado dealt

with the immoveable property is before us. It

amounts to a settlement of the immoveable property

on Neina Mohamado for life with remainder to appel-

lant and hi?) sister in shares of two-thirds and one-

third respectively, and its operation i'; not deferred

till the settler's death, inasmuch as the instrument

expiessly declares against power of revocation.

Therefore it appears that Neina Mohiraado did dis-

pose of the immoveahle property inter vivos, and the

question remains whether the intestate's remaining

property is of an amount needing the appointment of

an administrator. Appellant's affidavit is to the

effect that, so far as he has been as yet able to ascer-

tain, the property is under Es. 500. This seems to

imply some doubt, and I agree with the Chief Justice

that the case should go back to the district court for

inquiry as to the value of the estate, the order ap-

pealed from, granting administration to the district

court, being set aside. There can be no order as to

costs.

Set aside.

: :

Present : - Clakenoe and Dias, JJ.

{February 6 and March 3, 1891.)

D. C. Kandy,
| ^j „

No 2 781 i"

"^SUMBAHAMY V. KeEEALA.

Kandyan Jaw— Adoption—Requisites of—Public de-

claration by adoptive parent.

To establish an adoption under the Kandyan Law
there must be evidence amounting- to a public declara-
tion of the adoption for purposes of inheritance.

Ejectment.

The land in question belonged to one Pulingurala.

who died without issue. The plaintiff asserted title

to it through certain collateral heirs of Pulingurala,

and the defendant through one Dingiri Menika, whom
he alleged to be an adopted daughter af Pulingurala.

On the question of adoption the district judge held

against the defendant and gave judgment for the

plaintiff. The defendant appealed.

Dornhorst, for appellant.

Wendt, for respondent.

Gur. adv. vult.

On March 3, 1891, the following judgments were

delivered :
—

Dias, .J.—This is a very simple matter. The

question is, whether or not Dingiri Menika is the

adopted daughter of Pulingurala. If she is, the de-

fendant succeeds ; if not, the plaintiff. The district

judge was against the adoption, and he gave plaintiff

judgment, and the defendant appeals.

The adoption which the defendant had to prove

was an adoption for the purpose of inheritance. The

mere taking and bringing up of a child in the house

and settling it in life is not such an adoption, and

all that has been proved by the defendant was

nothing more. This question has been often raised

and was dealt with by the Supreme Court, and we

always required strict proof of the adoption by evi-

dence amounting to a public declaration of the adop-

tion for purposes of inheritance. It is hardly

necessary to refer to the decisions and opinions, which

are many and are the opinions of judges who were

well acquainted with the Kandyan Law on the^sub-

ject. I would affir.-n the judgment.

Ci/AEENCE, J.—I agree that this judgment" is right.

Affirmed.

Present

:

—Clakencb and Dias, JJ.

^December i and 22, 1891.J

D. C. Kalutara,

No. 40,428.
Silva v. Peeeea.

Executor— Estate of executor— Will disposing of pro-

perty in one district—Powers of executor as to

other property—Probate—Succession ab intestate

—

Sale by executor.

In the absence of any special restriction in a will
excluding from the executor's power any part of the
testator's estate, the executor's power extends to the
whole of the estate, though if any part of the estate is

left undisposed of by the will such part has to be dis-

tributed as under an intestacy.

Therefore, purchaser from the executor of property
undisposed of by the will acquires good title as against
the heirs or persons claiming under them.

Partition.

The facts of the case sufficiently appear in the

judgment of Clarence, J.

The first defendant appealed from^the j udgment
of the district judge.
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Dornhorst, for appellant. The district judge was

wrong in limiting the executor's powers to property

specifically dealt with by the will. The brobate vests

the entire estate of the testacor in the executor, and
if the will is silent as to any particular property, he

must distribute that as in a succession ab intesiato.

It has been held, that the district court within

whose linaits a testator has died, has jurisdiction

over all his property, notwithstanding that such

property is situated within the districts of several

other courts. {In re Awedan Kangany, 2 S.C.C. 97.)

But it is submitted that probate is not necessary to

vah'date a conveyance by an executor. The title vests

on the testator's death alone. {Pitchay'i case,

D. C. Colombo, 2,298, 1 O.L.R. 94 ; D. C. Guile,

53,941, 8 S.C.C. 192; D. C. Kandy, 3,883, 1

C.L.R. 101).

Wendt, for respondent. For the purposes of this

case it may be admitted tliat the probate vested the

executrix with the wh Je estate, and that by a pro-

perly framed conveyance slie might have made gOv)d

title to the whole of this land. But it is submitted

that the title conveyed to first defendant ii only good

for half the land, inasmuch as the widow did not

purport to convey iinything as executrix, and all that

the conveyance could pass vcas her moiety as widow
in the couimunity with her husband.

Dornhorst, in reply, referred to D. C. Kandy 19,124,

Ram. (1843-55) 65.

Cur. adv. vtdt.

On December 22, 1891 ; the following judgments

were delivered :

—

Cv.ARENCK, J.— Plaintiff sues fo partition a land in

Kalutara district, styled Halgama Parangiawatte.

Plaintiff avers that fourth defendant is entitled to two-

thirty-thirds, and that the remainder is owned, a

fourth by plaintiff, a half by second and third defen-

dants, and a half by first defendant. The first defen-

dant answers, claiming the whole land.

The dispute between plaintifi" and first defendant

turns on the effect of a will made by one Guiiesekere,

who died in 1880. It seems to be agreed that 6u-

nesekere owned the land, or, at any rate, all but the

two-ihirty-thinls which plaintiff allots to fourth de-

fendant,* The first defendant denies that fourth

defendant owns any share, and claim-! the whole.

Gunesekere made a will which seems to have been

drawn for him by a very ignorant or careless notary

The will is signed by his wife as well as himself.

He died leaving him surviving his wife and four

children, two of whom are second ;:n 1 third defendants

and the other two are vendors to plaintiff The 5th

clause of the will amounts to an appointment of the

surviving spouse as executor, and probate was granted

to the widow. The will directs certain money pay-

ments to be made, but, as far as concerns special dis-

position of the testator's property, it deals only with

lands in Galla district. After Gunesekere's death

the executrix purported to sell and convey this laud,

which is in Kalutara district, to first defendant, and

plaintiff has a conveyance of a fourth from two of the

children. The district judge held that first defend-

ant's conveyance passed nothing to him, being of

opinion that the will affected only land in the Galle

district, and in that view directed a partition accord-

ing to the shares set out in the pl-iint.

We cannot uphold that decision. In the absence

at any rate of any special restriction in the will ex-

cluding from the executor's power any part of the

testat^ir's estate, the executor's power extends to the

whole of the estate. There may he parts of the es-

tate as to which the executor will have to distribute

as under an intest*icy, but the executor's pnwer of

sale extends over the whole estate. The sale to first

defendant is therefore good. Plaintiff's suit fails

and must be dismissed with costs.

i)iAS, J.—Theie is nothing in the will restricting

the executor's power to property in any particular

district. The sale to first defendant is therefore good.

limiersed,

:o:

Present :— Lawhie, J.

(June 2 and 14, 1892.) '

i Kalu v. Howwa kiri.

Kandyun law— Liga vuirriaye— Forfeiture of rights

of inheritance— Unregistered marriage— Ordinance

No. 3 uf 1870, section 11.

Tlio exclusion niider the Kaudyan Law of a Biga
married daughter from a share in her father's property
still attiiches to a daughter who goes out iu diga, even
though the marriage is invalid by reason of its non-
registration under the provisions of Ordinance No. 3
»f 1870.

The plaintiff claimed an undivided share of land

by right of inheritance from her father. The
defendants, among other things, pleaded that the

plaintiff was diga married daughter and had for-

feited her rij;hts of inheiitance. The parties (who
were sul'ject to the Kandy;. n haw) agreed at the

trial that the plaintiff left the parental roof about

IS years before and lived with one Bilinda us his

wife, but their marrijige was not regis:eied.

The commissioner held that the plaintiff' had no
right to her father's property and dismissed the

action

The plaintiff appealed.

0. R. Kandy,
No. 1,114.
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Sampayo, for the appellnnt. Under the Ordinance

No. 3 of 1870, which governs in this case, the

validity of a Kandyan marriage depends on regis-

tration, and therefore the plaintiff contracted no

valid marriage, even if there was a marriage accord-

ing to Kandyan customs, which however does not

appear. It is submitted that the forfeiture of rights

of inheritance under the Kandyan Law is an incident

of marriage, and there being no marriage in this

instance the disabihty did not attach to the act of

the plaintiff in leaving the parental roof and living

with a man as his wife. The plaintiff is therefore

entitled to the share of land claimed.

Wendt, for the respondent. It may be conceded

that plaintiff's marriage was invalid for want of

registration. It is however submitted that the for-

feiture of the right to inherit proceeded not upon
the ground of a valid marriage, but of the daugh-

ter's quitting the parental roof to enter another

family. Accordingly, in the case of a Una marriage,

where the daughter continues after a valid marriage

to reside with die parents, no forfeiture takes place.

The point raised appears to be a new one, and no
direct authority is forthcoming.

Gur. adv. vult.

On June 14, 1892, the following judgment was
delivered :

—

Lawrie, J.— The exclusion by Kandyan Law of

a diya married daughter from a share in her father's

property did not rest on any theory of the indissolu-

bility of her marriage.

In olden times, a Kandyan woman married in

diga, could leave her husband's house whenever she
chose, and was liable to be turned out whenever her

husband got tired of her ; but, though she thus
gained only a precarious position by being conductsd
from her father's house, the legal consequences of

such a conducting were fixed. She ceased to be a

membtrof her father's family, and she did not reo-ain

her fnll rights, even though she returned or was sent

back in a few days.

A woman who now lives in diga, but whose
marriage is not registered, is in very much the
same legal position as a diffa married woman was
before the Kandyan Marriage Oidinance passed.

Her position is equally free and ( qually precarious.

The Ordinance now jiives privileges to those who
register their m^irriages, and especially to their

children, but the law as to the rights cif daughters
married in Uina or in diga has not been changed,
and the uld disability still attaches to the act of

being conducted from a lather's house by a man
and the going with him to hve a& his wife in his

house.

Affli iilid.

Present

:

—Dias, and Laweie, JJ.

(3une 10 and 21, 1892.^

D. 0. Anuradhapura, 7 T^ t^ r?

No 54 \
DiSSANAIKE V. De ZiLVA.

Civil Procedure—Mortgage bond, action on—Summa-
ry procedure on liquid claims— Civil Procedure

Code, Chapter hill.

The summary procedure ou liquid claims under Chap-
ter LllI of the civil Procedure Code is not applicable
to actions on mortgagee bonds.

The plaintiff' sued the defendant for Rs. 179 being

principal and interest due on a mortgage bond. The
plaiutifl' proceeded under Chapter LIU of the Civil

I'roceciure Code. The defendant throug;h his proctor

couieudeu ttiat an action on a mortgage bond could

iiol ue instituted under Chapter LIU. The district

judge overruled that objection, and ultimately allowed

aefendant leave to appear and defend the action. At

the trial the district judge gave plaintiff' judgment,

and the defendant appealed.

The-e was no appearance of counsel for the

appellant.

Be Saram, for the respondent.

Cur. adv. vult.

On June 21, 1892, the following judgments were

delivered :

—

DiAS, J.—This is an action on a mortgage bond,

and 1 am not prepared to say that the plaintiff was

right in proceeding under Uliapter LIU, which applies

to liqaia claims otaer tnan those secured by mortgage,

J^'or Uiia latter class ot cases provision is made in a

special chapter, viz. Chapter XL V I. Alter what has

already takeu place, I do not think that the pro-

ceedings sliouid oe set aside ou tlie ground that

the plaintiff' had proceeded on the wrong chapter.

The defendant obtained time to file answer and
tiled it, and the amount due ou the bond is ad-

mitted. The defendant consented to judgment

being entered for plaintiff' to the extent of Rs. 166,

but without costs, and the plaintiff agreed to

accept the amount offered. The only lemaining

question is, who is liable to pay the costs. The
ueieijuaut did not pay the admitted amount into

couit, and the district judge, I think, has correctly

dispo.-ed of the matter of ctsts. I will dismiss the

appeal with costs.

Lawkie, J.—I am of opinion that the procedure

laid down in Chapter LIU is not applicable to ac-

tions on mortgage bonds, but the defendant has uot

been prejudiced by the summary procedure original-

ly adopted. He obtained leave to file answer without

finding security. He has nothing to complain of.
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He and the plaintifl: afterwards agreed on the amount

due on the hond : all that remained was the question

of costs, which was decided. Against this final

judgment no appeal has been taken.

This appeal must be dismissed with costs.

Appeal dismissed.

Present : - Clarence and Dias, JJ.

(Deeember 4 and 22, 1891.)

D. C. Colombo,
No. 1,763.

MUBUGAPPA ChETTY V. PeBUMAL
Kangant.

Promissory note-—Sifjnature on blank pajyer—Autho-

rity to fill 2(p— Plea of non est factum

—

Evidence—
Variance—Pleading—Bills oj Exchange Act, 1882,

section 20.

The signing and delivery of a blank stamp paper in

oi'der that it may converted into a promissory note

operates as a prima facie authority to fill it up for any
amount that may be covered by the stamp.

• Per Olarbnce, J.—Any a.o'reoment restricting such
authority must be specially p'eaded aad is not provable
under a mere traverse of the making of the note.

The plaintiff sued defendant as maker of a promis-

sory note for Rs. 2!7'87. The defendant among

Other things pleaded that he did not make the

proraissorynote sued upon. At the trial the defendant

led evidence to the eifect that he put his signature to

a blank paper with a stamp on it and delivered it to

plaintiff authorizing plaintiff to fill it up as a note for

Rs. 204, and it was admitted that the promissory note

now sued on was the document so signed and delivered.

The document bore a stamp of 25 cents. The

district judge gave judgment for the plaintiff.

The defendant appealed.

Browne, for appellant.

Canekeratne, for responrient.

Cur. adv. vult.

On December 22, 1891, the following judgments

were delivered :

—

Olakencb, J.— I think that upon the pleadings

this judgment is right. The plaintiff declares on a

promissory note purporting to have been made by

defendant in plaintiff's favor for Rs. 217-87 with

interest at 25 per cent. Defendant denies making
the note. At the trial the defendant adduced evi-

dence to prove these facts :—that he signed the note

in blank upon an agreement between himself and

plaintiff that plaintiff should fill up the note for

Es. 204-64 and that he paid plaintiff Rs. 150 of that

amount. Plaintiff, on the other hand, called a witness

to show that the figui-es Rs. 217-87 were on the note

when defendant signed it, and the learned district

judge notes that he sees no reason to be dissatisfied

with the evidence for plaintiff. Certainly the ap-

pearance of the note rather supports defendant's con-

tention that the note was signed in blank, but in my
opinion the districo judge was right in holding that

the defence involves a variance from defendant's

plea which simply denies the making of the note.

The Bills of Exchange Act, 188:2 (section 20),

declares that a signature in blank on stamped paper

operates as a prima facie authority to fill up as a

bill for any amount that the stamp will cover, and in

that respect the Act is merely declaratory of the old

law. If a plaintiff declares in the usual form on a

bill or note, it is no variance if he prove that the

defendarit signed in blank and the blank was filled

up afterwards. See, for instance, Molloy v. Delves, 7

Biug. 428. Here defendant, upon his plea that he

did not make the note, admits that he signed the

paper in blank (which of itself would be a prima

facie authority to fill in for any amount that the

stamp would cover) aud attempts to prove a special

agreement to fill in for a limited sum only, as well as

partial payment. Any such speci il agreement should

have been speci illy pleaded, and the alleued payment

likewise. I think, therefore, that upon the iiJea'lings

as they stand, the learned district judge was right,

but iu view of the appearance of the noie, which

rather goi;s against the statement of plaintiff's witness,

Ramen Chetty, that the amount of the note was filled

in before defendant signed, I Hm willing, if my
learned brother prefers, to allow defendat op(.orbu-

nity of amending his plea on payment of plaintiff's

costs of the trial already had and of this appeal.

DiAS, J.—This is an action by the payee against the

maker of a promissory note. There was a demurrer

to the libel which need not be considered, as the

defendant has answered to the merits denying the

making of the note and averring certain payments.

At the trial the defendant admitted that he signed a

blank promissory note and delivered it to plaintiff,

authorizing him to fill up the amount as Rs. 204,

being the amount still due to plaintiff on another

promissory note, but the plaintiff substituted

Rs. 217-87 for Rs.204. The amount in dispute between

the parties is very small. The signing of the note

being admitted, the question is whether under the plea

of non est factum it is open to the defendant to make
the defence he made. The district judge seems to

have misapprehended the point in the case. Under
section 20 of the Bills of Exchange Act, 1882, the

Printed at the " Ceylon Examinee" Press, No 16, Qoeen Street, Port, Colombo.
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. maker of a bill may affix his signature to a blank

stamped paper and deliver it that it may be convert-

ed into a bill, and it operates as a prima facie autho-

rity to fill it up as a complete bill for any amount

the stamp will cover. This, I take it, is the rule when

the amount to be filled in is not previously agreed to.

In this case the defendant says he only authorized

the plaintiff to fill up the promissory note for

Es. 204. This is a question of fact, but there is no

finding on it by the judge. The judgment should

therefoie be set aside and the case sent back for fur-

ther hearing, with liberty to the defendant to amend

bis answer on paying the costs as indicated by my
learned brother.

Set aside,

:o:

Present

:

—Lawrie, J.

{June 24 and 30, 1892.)

P. C. Kalutara,

No. 18,078.
Louis v. Davit.

Criminal Law— Voluntarily causing hurt—Compound-

ing— Withdrawal of case—Power of magistrate to

refuse—Ceylon Penal Code, section 314

—

Criminal

Procedure Code, section 355.

A party complainant has a right at any time before

trial to compound an offence under section 355 of the

Criminal Procedure Code and to withdraw the charge

;

but after the defendant has pleaded it is competent to

the police magistrate to refuse to allow the charge to

be withdrawn notwithstanding the fact of the offence

having been compounded.

The accused were charged with voluntarily causing

hurt to the complainant. The evidence for the pro-

secution was recorded, and the case was postponed

to enable the accused to adduce evidence for the de-

fence. On the adjourned day of trial, before the

witnesses for the defence were examined, the com-

plainant informed the police magistrate that he

desired to withdi-aw the case as an amicable settle-

ment had been arrived at, but the police magistrate

refused to allow the case to be withdrawn, and

thereupon proceeded to examine the witnesses for

the defence. At the conclusion of the trial the

accused were convicted and severally sentenced to

6 months' rigorous imprisonment.

The accused appealed.

DornJwrst for the appellants.

Cur. adv. vult.

On June 80, 1892, the following judgment was

delivered :

—

Lawrie, J.—These four accused were charged with

having voluntarily caused hurt to the complainant.

The only injury of any consequence was that caused

by Davit, the first accused. At the close of the case

for the complainant he desired to withdraw it be-

cause an amicable settlement had been arrived at.

The police magistrate, for some reason which he has

not given, refused to allow the case to be compounded

or withdrawn, and after hearing evidence for the de-

fence he found the accused guilty and sentenced

them each to six months' imprisonment. The offence

of voluntarily causing hurt under section 314 is one

which may be compounded by the party to whom
the hurt is caused. As I rend section 355, the

party injured has a right to compound before trial.

But after the accused pleaded the case was in the

hands of the court, and in this case the trial had

proceeded so far that the complainant and his wit-

nesses had given evidence and had closed the case.

I think that it was within the power of the police

magistrate to refuse to allow the case to be with-

drawn and to call upon the accused for the defence

and to give a verdict one way or the other. But

when he was informed that the parties had settled, I

think he might properly have taken that fact into

consideration, and though he found them guilty he

should have inflicted a comparatively slight or

nominal punishment. I affirm the conviction, but I

reduce the punishment of the first accused to a fine

of Rs. 20 and of the other accused to a fine of

Es. 5 each.

-: o:-

Present

:

—DiAS and Lawrie, JJ.

(June 10 and 24, 1892.)

D, C. Eatnapura, | . t
No 1 4fi I

^PP^HAMY V. LOKUHAMY.

Civil Procedure—Intervention—Adding parties—
Action for title to land—Claim adverse to both par-

ties— Civil Procedure Code, sections 18, 19.

The plaintiff sued defendant in ejectment, claiming
title to a half share o£ the lauds in litigation. The
defendant being in default of answering, the case was
set down for ex parte hearing on a certain day. In
the meantime certain third persons, who denied plain-

tiff's right and alleged title in themselves to the whole
of the lands, were upon their application added as
parties to the action.

Held, that inasmuch as any judgment either for

plaintiff or for defendant would not affect the added
parties, they were not interested in any question in-

volved in the action within the meaning of section 18

of the Civil Procedure Code, and ought not to have
been added as parties to the action.

Per DiAS, J.—The application to be added as parties

was in the nature of an intervention under the old

procedure, which was abolished by section 19 of the

Civil Procedure Code.

The plaint filed in October, 1891, averred title in

plaintiff to an undivided half share of certain lands
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and alleged that, since the death of the owner of the

other half share, the defendant,who was husband of the

deeased c^-cowner, had kept plaintiff out of possession

disputing his right thereto, and the plaintiff prayed

for declaration of title to an undivided half share

of the lands and for possession and damages.

The defendant being in default of answering, the

case was set down for e.c parte hearing' on Febru-

ary 9, 1892. In the meantime, on January 16,

1892, certain third persons submitted a pleading

in the form of a petition supported by affidavit,

and applied to be added as parties. They in sub-

Btanee denied the title of plain'.iff and his alleged

co-owner to any portion of the lands and claimed the

whole of the lands for themselves. The district judge

allowed the application, recovdin^' his opinion that

the presence of the applicants was necessary in order

to ennblethe court effectually and completely to ad-

judicate upon and settle the question of ownership to

the half share of the lands in dispute.

The plaintiff appealed.

Sampayo, for appellant. The order appealed

from amounts to an introduotiun of the old prac-

tice of intervention, which is expressly abolished

by section 19 of the Civil Procedure Code, and

therefore was wrongly made. Nor is it justified

by section 18 of the Code, which makes provi-

sion for the adding of parties. That section con-

templates parties whose presence is necessary for

the adjudication of issues already raised in the acion.

In this instance, the added par ies cl im adversely

to both plaintiff and defendant, and are therefore,

strangers to any •' question involved in the action".

It is submitted that these words of the section refer

only to questions directly arising out of the original

cause of action. In order to add partitas theie must

be a substantial question in which they have a com •

muuity of interest with one or otlier of the parties,

the object of the enactment being to prevent the same

question being tried twice over. It has been so

decided under the corresponding section 32 of the

Indian Code of Civil Procedure and under 0. xvi, rr.

11,13 of the Judicature Acts. See nores under sec-

tion 32 in O'Kiuealy's edition of the Indian Code.

Here no such question exists, and the respondents

were therefore wrongly added as parties.

Wendt for respondents. . The object of the enact-

ment in the Code certainly was to prevent the same

question, such as title to land, being twice tried be-

tween different s -ts of parties, and section 18 there-

fore permits all parties claiming title to come in.

It makes no difference in principle that the respon-

dents claim the whole land, alloting no interest to

plaintiff and defendant. They might have claimed

only a small fractional share. In the present in-

stance, the plaintiff and defendant had notii-e of

respondents' claim, the latter having previously sued

them both in an action which failed for want f)f

jurisdiction. The present would seem to be a coUa-

sive proceeding between plaintiff and defendant,

which is all the more reason why these parties

should be allowed to protect their interests. It is

not necessary for them to show that the judgment

between plaintiff and defendant would operate as res

judicata against them.
Cur. adv. vult.

On June 24, 1892, the following judgments were

delivered:

—

DiAs, J.—The provision in the Code as to added

parties has been entirely misunderstood by res-

pondents' proctor. His clients are utter strang-

ers to the cause. The plaint does not touch them,

and whether the judgment be for the plaintiff or the-

defendant, the so-called added parties are not bound

by it. The proctor was evidently labouring under

the idea of the old form of intervention, and brings

into court a petition in the nature of a petition of

intervention on behalf of his clients denying the

plaintiff's right and title. This would have been

right enough before the Code, which by section 18

virtually repealed the old form of intervention, and

instead of it gave the district judge a discretion to

change parties or add new parties to the record, if

he should think it necessary. But in tliis case the

so-called added parties take upon themselves the

office of the district judge, and add themselves as

parties, and file a pecition which should not have

been accepted. I would set aside the order with

costs, and send the case down to be proceeded with

in due course.

Lawrie, J.—I do not agree with the learned dis-

trict judge that the presence of the added parties is

necessary to enable the court effectually and com-

pletely to adjudicate and settle the questicn of

ownership of half share of the land. Before a third

person can be added as a party he must show that

he has an interest in the litigation and that he

would be prejudiced by a judgment being entered

either for the plaintiff or defendant. In this case the

added parties have no interest in the question whether

the plaintiff was illegally onsted by the defendant.

A judgment against the defendant, declaring the

plaintiff entitled to, and ordering him to be placed

in possession of, half of a certain land could not pi;e-

judice the added parties' rights, because it is not

pretended that they are in possession of the land, or

that any right of theirs would be iut.erfered with.

Again, the proposed third parties must show that

their admission would prevent the same question
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being tried twice over. The question which the add-

ed parties desire to have tried will not be tried in

this case as between the plaintiff and the defendant.

In the first place, as between pluintiff and defend-

ant there is to be no trial. The defendant has not

filed answer. The case has been fixed for ex parte

hearing, at which the somewhat complicated ques-

tions of fact and law, which are raised by the peti-

tion of the added parties, will not be touched on.

Another reason why the p irties should not be add-

ed is that the subject matter of the action is not

the same as the subject claimed by the added parties.

The plaintiff claims only an undivided half of a

land. The added parties claim the whole land, a sub-

ject of double the size and double the value of the

subject/ of the orisinal action.

Lastly, persons claiminz adversely to both plain-

tiff and defendant ought not (as a general rule) to

be admitted. There may arise cases in which par-

ties adverse to both ought to be admitted, but this is

not one of them. The proposed added parties claim

a land of which they are not in possession. ' They say

that the land belonged to the children of their sister,

that these children died without issue and intestate,

and that their moiher succeeded under the Kandyan

law of ilaru unima, and that on the death of the

mother her brotliers (the added parties) succeeded.

Thev admit that their claim ti possess has been con-

tested by the pLiintiff and defendant. It is a claim

which can best be tried in an action in which the

added parties are plaintiffs.

Set aside.

:o :-

Present : Dias and Lawkie, JJ.

(June 21 and 28, 1892.)

^-
x9" ^"ioS"^"' I WlJEYEKOON v. GOONEWABDENE.
No. C 422. I

Tacit hypothec of children over property of surviving

piirent—Marriage in community—Continuance of

community between surviving parent and children—
Roman Dutch Law—The Matrimonial Rights and

Inheritance Ordinance, No. 15 of 1876.

The principle of the Roman Dutch Law, by which the

cominuuity of property existing' between husband and
wife was considered to continue between the surviving

spouse who remained in possession and the children

until a division of the estate was effected, waa never

adopted in Ceylon, nor was the principle by which the

children were given a tacit hypothec over all the

property of the surviving spouse for the share inherited

by them from the deceased spouse.

The plaintiff, as the only child of one Wijeyekoon

by his first wife Josephine deceased, sued the first

defendant (executor of Wijeyejioon's will), the second

defendant (Wijeyekoon's widow), and the third defen-

dant (the; mortgagee under Wijeyekoon of an undivid-

ed hiilf of a certain house that had belonged to

Josephine), to obtain a declaration of his right by

inheritance from his mother to a moiety of the com-

mon estate of Wijeyekoon and Josephine, and an
account of rents, issues, and profits. The plaint

averred that Wijeyekoon and Josephine had been

married in community of property, and that, after

the latter's death, Wijeyekoon had continued in

possession of the common estate until his death in

March, 1890. His marrirge with the second defen-

dant was in May, 1892. The plaint further averred

that Wijeyekoon in October, 1889, had mortgaged to

the third defendant all his " share, right, title, and

interest" in a certain house alleged to have formed

part of the common estate of Wijeyekoon and Jose-

phine ; that third defendant having obtained judg-

ment on his mortgage against first defendant as

executor, had seized a moiety of the house in execu-

tion and advertised it for sale. The plaintiff prayed

for an account of the said common estate, for a

declaration of title to a moiety thereof, and for a

declaration that the moiety thereof which had
belonged to Wijeyekoon and which first defendant

as his executor, or the second defendant, had held or

taken, and all other property which Wijeyekoon held

or possessed at his death, and all property which the

second defendant was entitled to or possessed of,

were subject to a tacit hypothec or mortgage in

favour of the plaintiff and preferential to all other

claims or incumbrances to the extent of the amount
which should be fonnd due to plaintiff upon the ac-

counting, and that third defendant's mortgage was

subj ct to such tacit hypothec. The plaintiff also

prayed that the sale in execution of third defendant's

judgment might be stayed till plaintiff's claim was

satisfied, and the court granted an interim injunc-

tion in these terms.

The defendant in answer, among other things,

pleaded, as matter of law, that plaintiff was not

entited to the tacit hypothec claimed, and at the

trial it was agreed by parties that this question

should first be determined by the court and the

issues of fact referred to arbitration.

The district judge gave judgment for plaintiff as

prayed.

The first and second defendants appealed.

Layard A. A.-G. {Wendt with him) for the appel-

lants. It must be conceded that the marriage of

plaintiff's parents was in community of property,

having taken place two days before the commence-

ment of Ordinance No. 15 of 1876, which did away
with such community. It follows that plaintiff in-
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herited from the mother a moiety of the common es-

tate as it stood at her death, and is entitled to one-

half of the rents, issues, and profits accruing thereafter.

But it is submitted that plaintiff never acquired any

such right of privileged hypothec, as it was the main

object of this action to establish. Even if such hypo-

thec was given by the Eoman Dutch Law, which

seems doubtful, that principle never was imported into

Ceylon, or enforced in our courts, and no reported

Ciise can be found in which it was recognised. It

has often been pointed out by this court that the en-

tire body of laws of the United Provinces was not in-

troduced here by the Dutch, but such portions only

aa seemed adapted to the requirements of the country;

and it has been said that even the principle of the

community of property was not so introduced, but

brought in subsequently by-decisions of the courts es-

tablished by the English. But even assuming the

liypothcc to exist, it is clear that the second wife's

property cannot be touched by it, for she was married

after the Ordinance of 1876, and has separate

property. Again, no ground whatever was alleged

or shown for staying the execution sale. It

was a sale of the husband's moiety only ; and if the

alleged hypothec affected it, the hypothec would

follow it into the hands of a purchaser, and could be

enforced when plaintiff got his judgment.

Dornhorst (VanLangenberg and de Saram with

him) for the plaintiff. The marriage of plaintiff's

parents having been in community, as now admit-

ted, it follows that, the husband not having taken

out administration to his wife's estate, but continu-

ed in possession of the whole estate, the " partner-

ship" (societas) continued between him and the

child of the marriage. This was expressly decided

in Holland in a case mentioned in the " Consulta-

tions of Dutch Jurists" (vol. 1 cons. 105 ; translat-

ed Vand. Rep. Appendix p. li) where it was re-

solved that the children were entitled to a just half

of the common property as it stood at the death,

of the floceasod spouse, with a half of the fruits

or profits and rents thereof since the death. This

was expressly accepted by this Court in Colombo

case (reported Vand. Appendix p. xlvi, and follow-

ed in Ederemanesingam's ease, vand. 264). [He

also cited Wesel, De Connuh. Bon. Soc, Tract. 2, cap.

4, sec,%86.] For the security of the interest thus

given to the children, they have a preferential tacit

hypothec over the property of the surviving spouse,

and if he have contracted a second marriage, then

over the community of the second mari'iage as well.

(Voet ad Fund. 20. 2. 23, Berwick's Trans. 333; Van
Leeuwen's Commentaries 4. 18. U, Kotze's Trans.

Vol. 2, p. 95 ; Burge, Col. and For. Laws, Vol. 1. 329,

Vol. 3, 336; Sande, Beds. Frisic. 3. 12. 23 ; Pothier

ad Band. 2. 56. 3, i; D. C. Putlam No. 2,988, Morg.

Dig. 188: D. 0. Kurunegala No. 1,708, Civ. Min. of

1873.) As regards the stay of sale, it is sufficient

to say that the third defendant, the execution-credit-

or, and the only party interested, has not appealed

against the stay.

Wendt, in reply.

Cur. adv . vult.

On June 28, 1892, the following judgment was

delivered :

—

DiAS, J.—One VVijeyekoon and his wife Maria

married in community of goods on June 27,

1877. They had an only son, the plaintiff. The
wife died in October, 1878, and the parents not having

made any testamentary disposition of their property,

the plaintiff, on his mother's death, became entitled

to a moiety of the common estate of his parents,

moveable and immoveable ; but the father continued

in the possession of the whole estate till 1882, when
he married the second defendant. This marriage

took place after the Matrimonial Ordinance of 1876

came into operation, and consequently the second

wife did not take any interest in the husband's half

of the first communitiy. Here I may advert to a

question raised by the defendants as to the date when
the Ordinance came into operation. The Ordinance

had to be proclaimed before it came into operation,

and accordingly a proclamation was published in the

Government Gazette of June 29, 1877, i. e. two
days after the marriage of the plaintiff's parent. The
date of the proclamation was June 23, though it

was published on June 29, and it was contended that

the proclamation had reference back to its date

June 23, and consequently the marriage took place

after the Ordinance came into operation. I cannot
subsci-ibe to this contention, and it is unnecessary to

discuss the matter further, as, in the 3rd paragraph

of the answer, the first and second defendants

virtually admit that the plaintiff's parents married in

community of property. Plaintiff's farther died in

1890, leaving a last will, which was proved by the

first defendant, the executor named therein, and he

was a necessary party to the action ; but what the

plaintiff's step-mother, the second defendant, has to

do with the case is more than I can understand.

The plaintiff's father, after the death of his first wife,

mortgaged an undivided half of a property called

Mango Lodge, which formed part of the common
estate of himself and his first wife, to the third defend-

ant, who obtained a decree and a writ of execution

Pkinted at the " Ckylon Examineb" Pblss, No. 16, Queen Stkeet, Fobt, Colombo.
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on the mortgage, and, through the Fiscal, seized the

debtor's interest in the property, and the plaintiff

seeks to stay the sale on the ground of a tacit

hypothec over the property. The above in substance

are the material facts of the case, and I shall now
proceed to notice the several claims set up by the

plaintiff.

First, the plaintiff prays for an account of the

common estate of his parents at the date of his

mother's death, as also of the i-euts and profits of his

half of the property received by his father or his exe-

cutor (first defendant) or his second wife (second

defendant).

Secondly, he prays for a declaration that, in res-

pect of his half of the ccmmunity, he is entitled to a

hypothec over his father's half of the community, and

over all the property of his second wife, the second

defendant. This prayer is rather confused, but the

above is its substance.

Thu'dly, he prays for a declaration of his right of a

legal hypothec over the "Mango Lodge" property which

was mortgaged by his father to the third defendant.

Fourthly, for an injunction to stay the sale of the

" Mango Lodge" property under the third defend-

ant's writ.

At the hearing of the case it was agreed that the

district judge should decide the several points of law

raised, leaving the questions of fact to be determined

by arbitration. The right of the plaintiff to half of

the common estate of his parents, after payment of

debts, funeral and testamentary expenses, is not

denied, nor do I think it can be denied that the

plaintiff is entitled to the rents and profits of his

mother's half of the estate, which was in his father's

possession after his mother's death, not, however, as

the district judge puts it, on the ground of a con-

tinuing community between father and son, but on

the broad ground that the father had received what

belonged to his son. If there ever was any such

Dutch hiw as a contiiiuing community, which is very

doubtful (see Vand. Eep. xlix), that law has never

been imported into this Colony. The whole of the

Dutch law, as it prevailed in Holland more than a

century ago, was never bodily imported into this

country. We have only adopted and acted upon so

much of it as suited our circumstances, such as the

law of inheritance in the maritime provinces, com-

munity of property, law of mortgage, and so forth
;

but the Dutch law of continuing community was

never adopted by us ; and, if I remember right, it was

.80 decided by this court, though I cannot just now
put my hand on the authority. Though the district

judge adopted the Dutch law, he did not give effect

to it to the extent to which it carried him. Accord-

ing to Grotius (Herbert's Trans, p. 117), " The half

of everything which accrues to the estate after the

death of the first deceased, as well by inheritance as

otherwise, comes to the children, and the children

are not to be liable for a share of the losses." I do

not think it necessary to go further into this matter,

as the conclusion of the district judge is right, inas-

much as lie dous not give the plaintiff anything

beyond a half of the community and the rents and
profits of that half after his mother's death.

The secoml prayer of the libel involves a point of

general importance. The plaintiff prayed for a de-

claration of the court that he, the plaintiff, had a right

of legal hypothec over his father's half of the com-
munity and all property acquired by his father after

his mother's denth as hIso over the property of his

second wife, the second defendant. This prayer

was allowed by the district judge to the fullest extent,

and this opinion cannot be upheld for a moment as

regards the second defendant, as I fail to see what
right or claim the plaintiff has to the property of his

step -mother. As to the shortcomings of his father,

the plaintiff has his remedy against him or his exe-

cutor, the first defendant. The second defendant is

altogether an independent party. She married after

the Marriage Ordinance came into operation, so there

was no community of property between her and her

husband, and the plaintiff, as I have already said, has

failed to satisfy me that he has any cause of action

against the second defendant, and, as regards her, the

plaint ought to be dismissed with costs.

The next question is, whether a party in the posi-

tion of this plaintiff has any hypothec at all over the

property of his father. This I believe is the first

time a claim of this kind has been put forward. In

support of this strong proposition Mr. Dornhorst, for

plaintiff, cited 1 Burge 329. In this page the writer

speaks of the Eoman Law generally. In the pre-

ceding page he deals with the constitutions of cer-

tain of the emperors, and in the page cited he says

" a tacit hypothec was given to the children of the

former marriage on the property of the parent who
mariied a second time". In support of this he cites

the Code which is Eoman Law pure and simple, and

neither cites a Dutch authority nor says, as he usual-

ly does, that what he stated is Dutch law. The other

authority cited from Voet 2. 2. 23, 24, is more to the

point. But assuming that the Dutch law is as it is

said to be, the plaintiff is bound to sa.tisfy us that it

has ever been adopted by this country. As I have

already shown, the whole of the Law of Holland was

never imported into this Colony ; no local decision

has been cited which would furnish some evidence
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that the Dutch law in this respect has been adopt-

ed ; and in the absence of any such evidence I must

repel the claim set up by the plaintiff. The so-called

tacit hypothecs or secret mortgages are not in my

opinion to be encouraged and given effect to, unless

we are constrained to do so by law. This case is the

best illustration of the mischievous consequences of

such a law. The third defendant in good faith lends

his money on the security of the husband's half of

the community, and the plaintiff springs upon him a

claim which the third defendant could not by any

means discover.

The district judge further ordered that the fipcil's

seizure and proposed sale of half of the " Mango

Lodge" under the third defendMnt'a writ should be

stayed. This he could not do, even if the plaintiff

had a legal hypothec over the property. The plain-

tiff could not prevent a sale under the mortgagee's

decree. All that he might have done was to set np a

preferent claim over the proceeds. We have swept

away by ordinance the old Dutch law of general

mortgages, and it is to be hoped that all secret mort-

gages commonly called tacit hypothecs will follow

suit, as they are very much calculated to hamper

purchasers and mortgagees of immovable property.

The best course to follow is to set aside the orJer

and make the following order instead :
—

1. Declare the plaintiffs right to hulf of the cora-

moa estate of his parents as it stood at the death of

bis mother after payment of all debts and fuu' ral

and testamentary expenses, together with half of the

rents and profits of his mother's half which came

into the hands of his father or his executor, the first

defendant. In taking this account due allow ince

should be made to the father's executor for the main-

tenance and education of the plaintiff after his mo-

ther's death.

2. As regard the second defendant, the action is

dismissed with costs in both courts.

3. If the parties are not agreed on the facts, let

the case go down for determination by arbitration,

and the arbitrators will take the account on the loot-

ing above indicated.

4. The plaintiff will pay the costs of this appeal

and the costs of the hearing in the district court.

All other costs will be at the discretion of the district

judge.

Present

:

—Dias, J.

(May 19, and June 9, 1892.)

P. 0. Matara,

XT 15041
No.

LeMesuriem v. Abesakeee.

Laweie, J.—I agree.

Set aside.

15601 ;

Criminal procedure—Proclamation—Attachment of

property—Confiscation—-Criminal Procedure Code,

sections 62, 63, 64.

Before a police mng-istrato can issne a proclamation

under sootioii &i of the Criminal Procedure Code there

must lie sworn information before him that the accnsed

person has absconded or is concealing' himself.

When attachment of property is made nuder section

63 of the Criminal Procedure Code the property be

comes forfeited to the crown only at the expiration of

the twelve months mentioned in section 64, but no order

of court is necessary in that behalf.

The facts material to this report sufficiently appear

in the judgment of the Supreme ('ourt.

There was no appearance in appeal.

On June 9, 1892, the following judgment was

delivered :

—

Dias, J.—Thirteen persons were charged with an

unlawful assembly, and some of them appeared and

surrendered, but the first accused, Don Samuel, did

not appear.

The warrants are all to be found in pa'je 87 of the

record. They are printed form:<, filled up in Sinha-

lese by a person who eviden ly does not know how

to write legible Sinha'ese. So far as 1 can make out,

the warrant in page 49 is the one against Do;i Samuel,

the first defendant. I see no return appended to

this warrant, but I see a journal entry, under date

November 17, 1891, to the following effect: ' Fir.it

" accused the alleged principal culprit is said to be

" in conce ilment and evading arrest. Proclaim him.
" Case postponed. DiUMuil/e." Where and how
the magistrate got this information I am unable to

say. But, on December 7, 189 1, a proclamation

was issued, in which the magistrate says :
" Whereas

" it has been shown to my satisfaction that the said

" V. G. Don Samuel is concealing himself to. evade
" service," &c.

At the date of this proclamation there was no

sworn evidence before the magistrate that Don
Samuel was in concealment. All the information then

before the magistrate was the mudaliyar's letter of

November 14, and apparently, on the information

contained in this letter, the proclamation was issued.

The information was not supported by the oath

or affii'mation of the writer of the letter. Probably

the luudaliyar knew nothing of the matter personally,

and he wrote his letter on information received by

his headman.
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Assuming for a moment that the proclamation

was well-foiiiKled and duly issued, the next step in

the procednru was the attachment of the offender's

property under section 63. I see no such attaeh-

meiifc in the record ; but according to the journal

entry some property seuma to have been attached,

and the nssisiaut government agent moved for an

order of coufiscafcion uf that property. There is

nothing iti tlie Or.liii.incc about confi-ication. If the

goods dtLnchefl are not redeemed by the owner in

t'le mannjr prescribed by section 61, he forfeits his

right to thim in favour of the Crown, without any
order of the police magistrate in th.it behalf.

Under th:it section the owner has 12 months'

time to redeem, and at the date of the assisrant

government agent's apphcaiions for a confiscation

order the twelve moutlis do not seem to have

expired.

The proceedinf,s are grossly irregular, and I must
quasi) the pr clarnation of December 7, 1891, and all

subi-equent proceedings.

Set aside.

: o :

Present :

—

Bubnside, C. J., Dias and Lawrie, JJ,

(June 10 and 29, and July 1, 1892.)

D. 0. Galle. J „ ti
No 1 fl-'O I

OEYADOUIS V. HeNDBICK.

Sequestration—District Court—Jurisdiction—Com-
man Law -Injunction—Rules and Orders, 1888

—

Ordinance No. 8 of 1846

—

Ordinance No. 15 of

1856, sections i and 5

—

Ordinance No. 11 o/ 1868,

section 24

—

Courts Ordinance No. 1 of 1889, sec-

tion 22

—

Civil Procedure Code, Chapters XLVII,
XLVIII, L.

Tho power of district courts to issue writs of seques-
tration is now limited to cases of fraudulent alienation

of property, as provided by the Civil Procedure Code,
and they liavo tlierefore no jurisdiction generally to

issue sequestration for the protection, pendente lite, of
property tlio subject of litigation.

So held by BuBifSlDE, 0. J., and Lawrib, J., dis-

sentiente DiAS, J.

The plaint in substance averred that the plaintiff

and first defendant jointly purchased certain allot-

ments of land from the Crown, but that no grant had

yet been obtained ; that since the purchase the first

defendant, with the aid of the other defendants, sunk

several pits in the lands and dug out several tons of

plumbago, which they had removed and appropriated

to tliemselves to the exclusion of the plaintiff, and

that they were still continuing to dig for plumbago

and prevented the plaintiff from entering the said

lands. The plaintiff prayed (1) that the said lands

with the pits thereon and the plumbago be sequester-

ed, and (2) for judgment for the value of half the

plumbago dug out.

The district court granted a writ of sequestration,

which was forthwith issued, and the lands and all

pinmbago found were sequestered by the fiscal.

Thereupon t'le first defendant applied on petition

by way of summary procedure to dissolve the seques-

tration, the petition, among other things, alleging

thit the sale to the plaintiff and defendant had been

cancelled and that the lands had been resold to de-

fendant alone, though ho had himself not yet ob-

tained a grant.. The learned district judge disal-

lowed the application, holding that the court had
inherent power by common law to issue such a

sequestration, apart fi-om the provisions of the Code.

The first defendant appealed.

Dornhorst I J. Grenier anl de Saram with him),
for the appelliint. This sequestration is expressly

issued under the common law, and is therefore

wrong. If sujh a remedy ever existed under the

common law, it has been done away with by the

Civil Procedure Code, which alone prescribes the

procedure now available in our courts. There is no

question of a casus omissus within section 4, because

th(*re is ample provision for sequestration in Chap-
ter xlvii., and for injunctions (Chapter xlviii.)

and the appointment of a receiver (Chapter 1). It

is doubtful whet'ier even under the Roman Dutch
procedure sequ(!stration would have been allowed in

a case like the present (Voet ad Pand. 2. 4. 18.)

It has been held by this court that the Code enacts

substantive liiw to the extent of abolishing certain

rights well recognised by the Roman Dutch law.

{B. 0. Trincomalee, No. 2:^,,437, 9 S. 0. C. 203.)
[He also referred to R. and 0. 1883, sec. 1 r. 15., Or-
dinance No. 15 of 1856.] The present is not a case

for granting this extraordinary remedy, even if it

exists. The plaintiff shows that he has no title to

the land, which has since his purchase been resold to

the defendant.

Wendt (/'emm with him), for the plaintiff. Sec-

tion 4 of the Code provides that in a casus omissus

the previously existing procedure should be followed*

and it is clear this remeJy was open under the old

procedure. Cliapter xlvii. of the (3ode does not

touch a case like the present. It only provides

sequestration for cases of fraudulent alienation, while

chapter 1 expressly regards the appointment of a

receiver as additional to sequestration (section 671).

Even if it should be held that plaintiff's proper

course was to obtain an injunction under chapter

xlviii., it is submitted that plaintiff has com-

plied with all the requisites in that behalf. It

cannot be doubted that the Roman Dutch law
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did provide for sequestrations like the present.

It must be regarded as a power inherent in every

court to take into its custody and preserve the subject

ijf litigation until the determination of the rights of

contending parties. The case in 9 S. C. 0. 2u3 was

not a case of implied repeal of an existing remedy, for

the Code (section 19) expressly enacted that mi per-

son should be allowed to intervene in an action

except in pursuance of section 18, and the person

then seeking to intervene had not brougbt himself

within section 18. The fact of plaintitf not having a

conveyance does not help the defendant. Pinintiff

and defendant purchased jointly, and, though defend-

ant alleges that there was a subsequent resale to

him alone, he too has no conveyance.

[Other points were argued, which are not material

to this report.]

Dm-nhorst, in reply.

Cur. ado. vult.

On July 1, 1892, the following judgments were

delivered :

—

BuRNsrDE, 0. J.—Whatever jurisdiction msiy be

asserted to have existed in district courts, to protect

by sequestration property the sulgect of litigation

pendente lite, I cannipt find it ever even suggested

that the district coiirts had authority to order a

sequestration such as that now under consideration,

which has been granted for an indcfiiiit! period

against property in respect of which no litigation is

pending, nor even is it alleged that any in ney is

doe, and only upon a prayer that the def ndauts be

decreed to pay a sum of money alleged to be due

from the defendants to the plaintiff. The district

court had clf-arly no risrht to issue such a sequestra-

tion, and the order and all proceedings consequent on

it should be set aside with costs. I might content

myself with saying no more, but as there has

been a disagreement between my learned brothers

on the general question of the extent of juris-

diction of the district courts in matters of se-

questration, I would add I can find no authority

for the position that district courts had any juris-

diction to issue writs of sequestration as a remedial

measure for the protection of property, the subject

of litigation pendente lite. Admitting that by the

Dutch i%.w goods coucerning which there was a

dispute might, by a decree of the judge, be kept in

the hands of a third person until the dispute had

terminated and then be given over to the party who
should be adjudged entitled to them, it yet must be

shown that jurisdiction to enforce this law was

granted to the district courts. I confess I can find

no authority for the position ; it is not enough to

say that because such a right existed therefore a

district court had the power to enforce it. The dis-

trict courts are the creatures of the Charter and of

Ordinances succeeding it. There is nothing which

gives them authority, generally, to administer the

Dutch Law ; and if anything is to be gathered from

a careful consideration of the Charter and the Ordi-

nances, it is that it was not intended to invest district

courts with any such jurisdiction. Care has been

taken to define their jurisdiction in other matters

and to regulate with precision the manner in which

suchjurisdictionis tobe exercised. Nothing whatever

is said about sequestration, or any similar jurisdic-

tion, whilst on the other hand the Supreme Court

has been invested with powers of issuing habeas

corpus, mandamus, and injunctions in the nature of

sequestration to prevent irremediable injury to

property which might become the subject of an

action.

This is a special power, and from the Charter it

wascontinuedby the Ordinance 11 of 1868,section24,

and from it continued as lately as the Courts Ordi-

nance 1 of 1889, section 22. Had the district court

had any such power under the common law, a fortiori

the Supreme Court would have also had it, and as the

Legislature has been careful to confer the powers by

express words on the Supreme Court, the conclusion

is unavoidable that the ' district courts had no such

power. I do not forget that with regard to injunc-

tions it had been held, even before the passing of the

Civil Code, and accepted as law, that although no
special jurisdiction had been granted by legislation to

district courts to issue injunctions, yet that they

possessed the power in right of their general equita-

ble jurisdiction. This, after all, amounts to no more
than a mere assertion, partaking of a judge-made in-

vention, out of such materiiil as happened to be readi-

est, to meet a necessity, like much of onr laws of that

time, rither than a well founded legal proposition

founded on admitted principles ; and it is instructive

to note that it is at the same time asserted that the

Charter itself contemplated the existence of this juris

diction when it gave the Supreme Court power to

issue injunctions to restrain that which may ensue

before the party making application for such injunc-

tion " could prevent the same by bringing an action

in a district court". Surely it is not complimentary

to the framers of the Charter to assume that it was

in their minds necessary to invest the Supreme Court

with an extraordinary power in order to secure the

readier remedy in the district court, but above all it is

significant that care has been taken by the framers of
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the Civil Code to obtain direct substantive and posi-

tive law, giving to district courts the powers which

judicial assertion had already assigned to them.

Surely, there could be no necessity for this if the

law had really been what 'it was asserted to be.

However far these assertions may have gone, with

regard to the powers of district courts in relation to

injunctions, I do not find that any similar Venture

had been made with regard to sequestration. It

may be that the familiarity with the Well-known

English proceeding by injunecion, on the one hand,

and the want of acquaintance with the more obscure

and unknown procedure by sequestration, on the

other, may have led to the result, but it is certainly

corroborative of the contention that no general right

to grant sequestration which existed by Dutch Law
had ever been exercised by the district courts, when

we find that from time to time jurisdiction was giten

by express law to these courts to enforce fragmenta-

ry parts of that law, and this leads to the necessary

inquiry what powers of sequestration have been ex.

pressly conferred by written law.

The first was that conferred by the Bules and

Orders made by the Judges of the Supreme Court

in pursuance of the Charter of 1833. These powers

were express and applied only to

(1) Sequestration to compel appearance.

(2) Sequestration to prevent fraudulent

alienation and further litigation.

It is quite possible, and I think most probable,

that it was discovered that the jurisdiction and

powers, which it was then sought to confer by rules

made under the authority of the Charter, could only

be created by higher authority, and consequently

the Ordinance 8 of 1846 was passed " for rendering

the operation of rules of court contingent on their

enactment by the legislature."

Notwithstanding this Ordinance, however, it was

not till the passing of the Ordinance No. 16 of 1856,

ten years after, that even this limited jurisdiction of

sequestration received legislative sanction. By that

Ordinance the rule which had been framed purport-

ing to give the right of sequestration on fraudulent

alienation was revoked, and the power conferred was

that contained in sections 4 ani 5, whereby seques-

tration is made available to prevent fraudulent

alienation after suit brought—a proceeding hedge I

about with many precautions. This Ordinance has

in its turn been repealed by the Civil Procedure Code,

and certain new provisions enacted with reference to

the jurisdiction of the district court in matters of

sequestration, but there is no room for the contention,

nor do I understand it is contended, that the common

law power has been granted by the Code, and as in

any opinion all powers granted by written law in that

respect have been repealed by the Code, the result is

that to the Code an 1 to the Co le alone must refer-

ence be had for whatever jurisdiction in respect of

sequestration may be claimed for district courts.

DiAS, J,—On the 3rd of f^ebruary 1892 the plain-

tiff filed a plaint s.ipported by au affidavit, and
moved for and obtained an or ler of the court to

sequester certain plumbago dug by the defendants

from a land of which the plaintiff and the first

defendant are joint owners. The plaint sets out that

Oil the 9th September 1890 two allotments of Crown
land were put up to sale by public auction, and
were knocked down to the plaintiff and the first

defendant, being the highest bidders, that the pur-

chase money was duly paid to the government agent,

but no grant has yet been issued. The above facts

were supported by an affliavit, and the court issued

an esc parte order in the nature of a writ of seques-

tration. On the 8t'i February 1892, the first defen-

dant appeared, and filel a petition with an affiiavit

and two exhibits, and, uuder section 377 of the Code,

moved for a dissolution of the sequestration.

The matter was discussed on the 19th and 21st

February and on the 26th Fel)ruary the district

judge declined to disturb the order which he had
already issued, and the first defendant appeals.

A long string of objections of a very technical

nature Was urged for the appellant in the district

court and this court, but I do not think it necessary

to take notice of any of them. Mr. Dornhorst for

the appellant took two objections of a more sub-

stantial character, and 1 shall now proceed to deal

with them.

First, that the remedy by sequestration is taken

away by the Civil Procedure Code, and is otherwise

obsolete. It is not denied that up to the passing of

the Code the remedy by sequestration was open to a

party litigant during the pendency of the litigation,

and the court had power to issue any order, either

in the nature of a man iatory inj unction, or seques-

tration, to prevent either of the parties from impro-

perly interfering with the subject in litigation. Such

a power is inherent in the court having jurisdiction

over the parties and the subject in litigation, as,

w'lthout it, it is impassible for the court to do justice

between the parties. The Code provides for injunc-

tions in certain cases, but it does not deal with a se-

questration like the one which was issued in this

case, and from this I am called upon to infer that all

the powers of the court to issue sequestration orders,

except in the cases specified in the Code, are abro-

gated. I can do nothing of the kind, particularly in

view of section 4 which provides that, in every case

in which no provision is made by the Code, the proce-
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dure and practice hitherto in force shall be followed.

Secondly, it was objected that the plaintiff's right

to the allotments of land in question is not estab-

lished, but ou the contrary his title by purchase is

. not complete ou the face of the plaint and the affida-

vit, and on that ground he is not entitled to the

order of sequestration issued by the court. Tliis is a

fair objection on wliich much can be said ou both

sides, and accordingly it was very fully and ably

argued by th(3 learned counsel who represented the

contending parties. It appears that in September

1890 certain Grown la.nds were put up to sa^'e by the

government agent acting on behalf of the Crown, and

wei-e sold to the plaintiff and the first defendant as

the highest bidders, and, according to the plaintiff,

the purchase money was fully paid. This is a com-

plete contract of sale between the Crown and the pui--

chasers, as the Ordinance against Frauds and Per-

jm-ies does not affect the Crown (see section 20.)

All that is wanting in the case is the grant, which is

only evidence <jE the sale, and which the purchasers

may compel the Crown to issue. The first defendant,

in his petition, admits the sale aven-ed by the plain-

tiff, but he says that that sale was cancelled by the

governiiK'ut agent, as 9/lQth of the purchase money
was not paid. But the first defendant does not say

who it was who made the default, and I presume that

it was made by the purchasers. The first defendant

further avers that the government agent, having can-

celled the first sale, made a second sale in Septem-

ber 1891, when the first defendant became the sole

purchaser. According to the above statement, the

issue between the parties is whether the first or the

second sale is to stand. This is matter of defence to

be taken by way of answer to the plaint, but not mat-
ter on which he yan resist tlip order of sequestration.

Admitting the first sale, tlie first defendant avoids it

by matters subsequent which can only be dealt with
by a trial on proper pleadmgs. In the court below
the pla,intiff offered to go to trial at onoe but the first

defendant objected to it, probably for very good rea-

sons. According to the plaintiff, the first is a good
sale, ;inl the plaintiff and the first defendant are

joint owiier.s of the lands in dispute, and one of them,
the fir.st defendant in this c.ise, has no right to take
plumbago from ihe lands without the consent of his

co-owner %o plaintiff. The digging of the plumbago
is not denied, and the first defendant's intention to

appropriate it to the exclusion of the plaintiff is

manifest from the line of defence taken up by the
first defendant, and in this state of things tlie plain-
tiff had a perfect right to ask the muvi for an order
on the first defendant to prevent him from appro-
priating the whole of the plumbago of whi<-h, so far
^s appears, the plaintiff is entitled to half.

On a careful consideration of the whole case I am
of opinion that the order a,ppea,lei from must be

affirmed.

Lawkie, J.—It is nO't n'eoessary to enquire wbetbei'

prior to 1856 district courts hud power at etimmon

law to sequester lands or the vents and profits peur

dente lite, because the Legislature in that year made

express provision on the subject, and whether the

Ordinance 15 of 1856 gave district judges that powei?

foi the first time, or whether it enlarged of curtailed

existing powers, is of little consequence. After the

passing of that Ordinance, the law regarding the

sequestration of lands and rents ceased to be commoa
law and became statute law.

The 4th section of the Oixlinanoe enacted that " if

" the property in dispute consists of houses or land
" and the plaintiff shall satisfy tlje court that seques-
" tration will tend to prevent new or further Utiga-:
'' tion, then and in any such case such issues, rgnt^
" and profits sh^,!! be sequestered."

The Ordinance 16 of 1856 was repealed by Ordi-
nance 2 of 1889, Parts of the Ordinance of 1856
were rcren^cted in Chapter xlvii of the frocpdure
Code, but the part of section 4 which I have quptpd
was not re-enacted.

The po:frer of a court to secure property pending
a litig9,tion, while it is still undecidel to -syhom the
property belongs but when it seems necessary to
preserve it, is one for which full provision is made
in the Code. Chapter xlvii is devoted to arrest and
sequestration before judgment. Chapter xlviii deals
with injunctions, and Chapter 1 deals 'syith the ap-
pointment of receivers.

It ip concedpd that the sequestration in this case
was not issued in conformity with nor in exercise of
any powers given by these chapters of the Code, and
therefore I am of opinion that it was illegal. I
would set aside the ojrder of the 26th February and
I would dissolve the sequestration with costs.

Set aside.

;o:-

Presen^—BuENSiDE, C, J., and Laweie, J.

{June 29 and July 12, 1892.)

D. C. Colombo,
I ,

). C. 1,142. (
Anderson v. Loos.No.

Proctor's lien-Title deeds-Mortgage-Action in
detinue.

The plaintiffs, owners of a certain land, having asri-RfiHwith F to sell the land to him and to take frolXn amortgage thereof for the purchase money, delivered H,«
title deeds of the land to defendants al Xws «nHuotanes of F, for the purpose of drawing the couveyanee and mortgage "bond. The instruments were
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duly drawn and executed, and plaintiffs subsequentlj

repureljased the land in execution of a judgement on
their mortgage, but the defendants detained the title

deeds froni plaintiffs claiming a lieu o-n tkem for their

fees, which were to be paid and weyo due by F.

In an action by plaintiffs against defendants for the

recovea-y of the title-deed«'

—

Hcid that, in the alj-sanee of any speeial agreement or

,of circumstances indicating a contrary intention, the

inference was that the plaintiffs in delivei-ing the deeds

did not intend to part with the possession of them abso-

intely in favour of P, and no right to euch possession

passed to r even on Jhe execution of the conveyance in

Jiis favour, and that therefore neither did the defendants

as F's proctors and notaries acquire a lieu over the title

deeds for the fees due by F or any right to detain them
from the plaintiff.^.

T^he two plaintiffs sued the two defendants, a firm

of proctors and notaries, for the recovery of certain

deeds, to the custody and possession of which the

plaintiffs, as owners of Kitulgalle !^I3tate, were en-

titled, viz : a crown grant of the estate to one Pon-

seka, a conveyance by Ponseka to tjie plaintiffs and a

conveyance (attested by the first defendant as notary

public) by the plaintiffs in favour of one Pyler. The

deeds were alleged to be unlawfully detained by the

defendants. The defendants in answer adaiitted

plaintiffs' ownership of Kitulgalle Estate, but denied

their right to the custody and possession of the

deeds, and justified their detention of them by

pleading that the plaintiffs, being the owners of

the estate, had agreed to sell it to Pyler, and the

deeds were delivered by the proctors and notaries

of the plaintiffs, the intending vendors, to the

defendants, as proctors and notaries of Pyler,

the intending purchaser, for the purpose of draw-

ing out and preparing for execution the following

deeds, for reward to the defendants, viz : a convey-

ance by plaintiffs to Pyler, and a mortgage by

Pyler to plaintiffs, and the said deeds of conveyance

andmortgage were subsequently drawn and prepared

by the defendants as notaries and duly executed by

the plaintiffs as vendors and Pyler as mortgagor res-

pectively, and thereafter were duly attested by defen-

dants as notaries. The defendants alleged that for

their fees in respect of the drawing and preparing of

the conveyance and mortgage they were entitled to

receive from Pyler the sum of Bs, 31075, and de^

tained the said deeds for a lien and security for that

sum. The defendants also claimed a right of lien

in respect of another sunj of Es. 369-37 due by

Pyler on general account. They also pleaded that

they detained the deeds as security for the said

moneys due by Pyler at the request of and with the

consent of the plaintiffs.

At tie hearing, parties agreed that the court

should determine the right of lien claimed on the

facts disclosed in the pleadings, it being further

agreed by the parties that the plaintiffs had repur-

chased the Estate in execution of a judgment ob-

tained by them against Pyler on the mortgage. The

district judge found for the defendants and dismiss-

ed the action with costs.

The plaintiffs appealed.

Wendt (de Saram with him) for the appellants.

It is submitted that defendants have not made out

their lifiB. The principles regulating a solicitor's

lien were long ago clearly laid down by Lord Cran-

wortli in Pelly v. Wathen, 1 De G. M. & Q-. at page

23 :
" The general lien of a solicitor is merely a

right to keep back from his client the deeds and
papers svhich he holds as solicitor, until his bill of

costs is satisfied. It is a right derived entirely

through the client, and therefore, on the obvious

principles of justice, cannot go beyond the right of

the client himself. If the client's right to the deeds

which came to the hands of the solicitor is absolute,

so will be the right of the solicitor. If the deeds

in the hands of the client are subject to any rights

outstanding in third parties, such rights will follow

them into the hands of the solicitor." The plain-

tiffs here had an absolute right to the deeds when

they handed them to defendants, and they so hand-

ed them, not only in order that a conveyance might

be prepared in Pyler's favour (which by itself

would have transferred the deeds to Pyler) but that

there should £|,lso be a mortgage executed for the

purchase money by Pyler in plaintiffs' favour. Such

mortgage was in fact executed, and plaintiffs have

since foreclosed their mortgage and rebought the

land. They are therefore now in as strong a posi-

tion as at the moment when they gave the deeds to

defendants, and are entitled to have them back.

Then again, the district judge finds that the defend-

ants acted for both plaintiffs and Pyler, Acting

for the plaintiffs as mortgagees, it was defendants'

duty to protect their interests, and not having given

express notice of their lien, must be taken to have

waived it, if it ever existed. Bx parte Snell, 46 L. J.

Ch, 627 ; Ex parte Fuller, 60 L. J. Ch 448 ; Ex parte

Quin, 63 L. J. Gh. 302. The district judge has not

distinguished between the special lien in respect of

R 31076 and the general lien in respect of E 359-37.

It is submitted that the latter certainly cannot be

enforced against the plaintiffs.

Dornhorst (Loos with him) for the respondents.

The argument for plaintiffs proceeds upon the erro-

neous assumption that a mortgagee in Ceylon is

entitled to the possession of the title-deeds of the

mortgaged lands. He is not, and therein he differs

from an English mortgagee, who has the legal es-

tate and might recover the deeds by action if they

were withheld from him. That was the ndio
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decidendi iu Ex parte Quiii. The mortgagee iii Cey-

lon acquires no further right m the property than

that of briiig'ng it to a judicial sale for the satis-

faction of his debt. If the plaintiffs' claim as mort-

gagees wei'e well founded, a man after incurring

costs to his proctor for the conveyance in his favour,

might get a mortgage executed by another proctor

and so deprive the former of his lien over the deeds.

[He cited In re Llewellin, L. E. [1891] 3 Ch. 145
;

Machenzie v. Macintosh, 64 L. T. n. s. 331 ; Ex parte

Cahert, 45 L. J. Bank. 134, L. E, 3 Ch. D. 817

;

Colmer v. Ede, 40 L. J. Oh. 185]

Wendt, in reply. This is not a case of a client

seeking to defeat his solicitor's lien by a mortgage

executed by another solicitor. The defendants them-

selves drew up and attested the mortgage in plain-

tiff's favour, and that is a strong point against them.

Whatever the difference between the mortgage laws

of England and of Ceylon, the defendants were

bound to protect the interests of plaintiffs, who also

were their clients.

Cur. adv. vult.

On July 12, 1892, the following judgments were

delivered :

—

BuRNsiDE, C. J.—It is scarcely necessary to point

out that this is an action of detinue to recover the

possession of certain title deeds of an estate of which

the plaintiffs are admitted by the defendants to be

the owners and which the defendants admit they re-

ceived from the plaintiffs. Plaintiffs allege that they

are entitled to the possession of the deeds by reason

of " being such owners", which is pleading evidence

and does not estop them from recovering on any
other title to the jiossession of the deeds, and what
tbat other title is the defendants have themselves set

up. As I understand the pleadings or perhaps mis-
understand them, the defendants do not claim any
right to the deeds as against the plaintiffs, from whom
they admit they received them, except such as arises

in right of a lien which they set up. Looking at the

defendants' plea setting up such lien it seems to me
to be clear that the burden of jn-oving it lies on the

defendants, and if thoy proved it to the whole extent

to which it goes, 1 venture to think it would not

show that they hil obtiine.l a lieu o;i the djeis as

again* the plaintiffs, from whom they admit they

g.>t them. This the c);msel at the trial tn/itei as

the issue bi'tweea fchcm, which the district judo-e

decided and upon which an appeal was taken and

t'le case argued before us. I do not gather from
t'le pleadings that the defendants wished t:) contest

with t'le p'aintlfts the barren issue wliether the plain-

tiffs as owners of the estate were entitled to the deeds

;

what they wished decided, and what perhaps would

have been more strictly an issue of law on the de-

fendants' statement of facts, and what the parties

correctly treated as an issue of law, and what the

judge decided as an issue of law, is—On the facts

stated in defendants' plea, did they get a lien against

the plaintiffs ? Now, what is the defendants' state-

ment of facts on which they rely as giving them the

lien ? They say the plaintiffs had agreed to sell the

estate to one Pyler, that the deeds were delivered by

the plaintiffs' proctors Messrs. Julius and Creasy to

them, the defendants, as proctors of Fyler, for the

purpose of preparing for execution a conveyance

from plaintiffs to Fyler and a mortgage from Fyler

to plaintiffs, that these deeds were drawn by the

defendants and duly executed, and that they, the

defendants, were entitled to certain fees for that

work, and that the defendants detained the deeds on

a lien therefor. Apart from any special agreement

between the parties (the defendants allege none) this

statement of facts raises the common sense inference,

of which proof is not required, that the plaintiffs

when they delivered the deeds in question to the

defendants as Fyler's proctors could not have had any

intention to convey to Fyler any right, title or interest

in the deeds in question, or in the land to which they

relate, which was to exist and be independent of the

mortgage which Fyler was to give them over the pro-

perty. If there was such an intention, the burthen

was on the defendants. It is therefore manifest that

Fyler could not have created any lien over the one or

the other as against the plaintiffs, and if Fyler could

not have created a lien, then his proctors upon clear

law could not have acquired a lien which their client

had no legal right to create. It was argued for the

defendants that, as soon as the conveyance to Fyler

was complete, the deeds with the estate passed to

Fyler and from that moment Fyler had the right to

deal as well with the one as the other. This is

clearly fallacious. The inference of fact is that the
deeds were delivered to the defendants with the ob-
ject of makmg Fyler no further owner of the estate
than the qualified one of mortgaging it to the plain-
tiffs, and it would be most unreasonable to assume
that the plaintiffs imende 1 to give Fyler the right to

encumber his estate or the deeds of his estate in

priority to the mortgage : at least, the burthen of such
intention, if it existed, lies on defendants. The defou-
dants' contention r.sls on the fallacy that every
owner of an estate is legally en- itled to the owner-
ship or possession of the ins.rumnts of title to it so
soon as he becomes owner. That is not so. The

PkINTUD at TJIK Cevlo.'^ I'kAjiiNER" PiiEss, No. 16, Queen Street, Fort, Colobo.
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ownership of the land and the possession of the

instruments of title may legally exist separately and

depend on the contract and intention of individuals ;

and, in the case before us, I take it to be beyond dis-

pute that there is nothing to show or even indicate

that, when plaintiffs handed the deeds to defendants,

they intended to part with the possession of them in

favour of Fyler and of Fyler's limited title as owner.

The defendants nowhere attempt to say that the

deeds came into their hands from Fyler. It was the

plaintiffs who delivered them to defendants. But

assuming me to be even so far wrong in the conclusion

which I have arrived at as to the issue framed in the

action, there can be no doubt that the defendants can-

not claim a lien to the prejudice of a client for whom
they were acting in the very matter in which they

were bound to protect him. Here the defendants ad-

mit that in drawing the mortgage deed they acted as

plaintiff's solicitors, although they were to be paid for

their work by Fyler, and they are stopped from in-

terposing any claim of their own which would mili-

tate against the absolute security which the mort-

gage was intended to secure.

If the defendants could not claim a lien in respect

of the particular items of fees for the conveyance

and mortgage, a /oriiori they could not claim for a

general account, and therefore the plaintiff should

have judgment with costs.

With regard to the issue, if issue there was, that

the plaintiffs acquiesced in this lien, I can only say

that there is no proof of it, and I do not see how the

defendants could have relied on that issue in the

court below when I find that the district judge and

counsel ihrected their attention solely to the legal

questions which I have disposed of.

Laweie, J.—The plaintiffs are not entitled to

succeed on the strength of the only title set out by

thc^m, viz., that they are owners of the estate. The

defendants, however, cured the defects of the plaint

by a statement of the way in which the deeds came
into their hands. On their own sliowing they have

no right to detain the deeds from the plaintiffs.

Set aside.

Present :
—Buensidb, C.J., and Withebs, J.

(August 2, 189-2.)

M '
< nan [ CaSSEEM V. PaCKEEK.

JNo. i,d8a. I

Arbitration— Eeference in pending suit—Award—Ap-

peal— Civil Procedure Code, sections 687, 690, 692.

No appeal lies from an order entering up judgment
in terms of an award made upon a voluntary reference

in a pending suit, even when the party aggrieved wishes

not to attack the award on its merits but to question its

validity on lejjfal grounds.

The plaintiff sued the defendants on a promissory

note. The defendants in their answer denied the

making of the note, and alleged the indebtedness of

the plaintiff to them in a certain sum, which they

claimed in reconvention. On August 6, 1891. on the

application of the parties, all matters in dispute were

referred to arbitration. The arbitrators, on October

22, 1891, file.l their award which gave judgment for

plaintiff for a certain sum and costs of action. There-

after the plaintiff moved that the award filed be made
a rule of court and j u.igment entered in terms thereof.

At the discussion of this motion, on December 7, 1891,

the defendants objected that the arbitrators had not

decided the main issue in the case, viz., the genuine-

ness of the note sued on, and that therefore the award
could not be made a rule of court. The district

judge, however, upheld the award and ordered judg-

ment to be entered accordingly.

The defendant appealed from the order of the

district judge and prayed in their petition of appeal

that the same might be set aside and the case sent

back for a new trial.

The case first came on before Clarence and Dias,

JJ., on March 18, 1892, when their lordships reserved

judgment on a preliminary objection taken by

the respondent. Clarence, J., having left the island,,

and Dias, J., having ceased to be a .Judge of the Court

before any judgment was delivered, the case now
caMie on again.

Wendt, for the appellant.

Dornhorst, for the respondent, took the preliminary

objection that this was an appeal from a judgment in

terms of an award, and that under section 692 of the

Civil Procedure Code no such appeal lay. If defend-

ant desired to attack the award, he should ha\e moved
to set it aside, and appealed if his motion was refused.

Wendi, for the appellant. It may be conceded that

when a decree has been entered in terms of an award

the decree cannot be attacked by appeal on its merits

in the way an appellant may attack the judgment of

the district judge in an ordinary case ; in other words,

he cannot question the propriety of the award on the

materials before the arbitrator. But the court has

recognized the right of a party aggrieved to appeal

against the decree and impeach the regularity of the

award on such grounds as the absence of a proper

reference, the award being out of time, &c. This was

ruled under the corresponding provision of the Arbi-

tration Ordinance No. 15 of 1866, where the words

(section 28) were much stronger—"the judgment

shall be final and shall not be subject to appeal".
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(D. C. Galle, S'o. 42,400, 2 S. C. C. 85 ; 0. B. Ratna-

pura. No. 9,727, 7 S. G. C. 99 ; D. C. Colombo, No.

89,476, 7 S. C. C. 101.) The appeal here is not so

much aarainst the decree as against the order over-

ruling the defendant's objection to the award. The

decree followed immediately on .the order, and conse-

quently the petition of appeal embraces both.

Dornhorst, in reply. The intention of. the Code

clearly is that objections to the award should be

made before it has been embodied in a judgment.

The objector must come forward by petition with a

substantive motion under section 687, either to set

aside the award or to have it modified or corrected

or remitted to the arbitrators for reconsideration.

This must be done within fifteen days, aftsr the lapse

of which judgment must go as of course in terms of

the award. The defendants' objection here was one

falling under head (a) of section 690, as a ground for

remitting the award, and they should within fifteen

days have asked the court to remit it. Not having

done so they have lost the benefit of the objection. It

is not sufficient to urge the objection as a ground for

not entering judgment without a substantive applica-

tion under section 687. [He cited D. C. Colombo,

S-o. 89,848, 9 S. G. C. 22.]

The order of the Supreme Court rejecting the ap-

peal was delivered by :

—

BuRNSiDE, C. J.—We hold that no appeal lies.

There was no motion attacking the award. Plaintiff

comes into court and asks for judgment on the award,

and defendant by way of objection says : I do not wish

judgment entered because the a.vard is irregular.

He does not affirmatively move that the award be

set aside or remitted, as he should have done. I was

at first struck by the argument that this is an appeal

against the order overruling defendant's objection,

but, on consideration, I think it is not. There is no

proper objection. It is an appeal against the decree

in terms of the award. I would add that my brothers

Cl.\kence and Dias, before whom this appeal first

came, held the same opinion as I have expressed.

Appeal rejected.

Preset :
—Burnside, C. J., LiWRiEand Withers, JJ.

{January 29 and July 7 and 12, 1892.)

D. C. Galle, | rr a
No 55 943 ("

-'-^'*^^'"^* '^- bENEVIRATNE.

Fraclice—Land acquisition—Libelofreferencs-'Olaim-

aiits—Parties not named in the libel- -Intervention-

Ordinance S'o. 3 of 1876, sections 11 and 82

—

Givil

Procedure Code, sections 18 and 19.

In the matter of a reference under the Land Acquisi-

tion Ordinance 1876, to which the only claimants wlio

appeared before the Government Ag'ent were parties

defendant, and in wliich the questions submittted were
as to the amount of compensation and the respective

rig-hts of these parties, the district court inquired into,

the claims of certain other persons who appeared before

it but who did not regularly make themselves parties

to the record.

Held, that the district court had no authority to in-

quire into the claims of persons other than the original

claimants, and the proceedings in that respect were
irregular.

Per Withers, J.—Inasmuch as by section 32 of the

Land Acquisition Ordinance 1876 the proceedings are

subject to the practice and procedure in ordinary civil

suits, no person can intervene in any such proceeding
otherwise than as provided in section 18 of the Civil

Procedure Code.

Under the provisions of the Land Acquisition Ordi-

nance No. 3 of 1876 the Government Agent of the

Southern Province acquired a certain portion of land

for Government, and being unable to apportion the

amount of compensation among the four claimants

who appeared before him in pursuance of the notice

published in the Government Gazette, he referred

the matter to the District Court of Galle, stating in

his libel of reference the extent of the land needed,

the names of the claimants, and the amount of com-

pensation which he was willing to give, the libel of

reference naming the said four claimants as parties

defendant. Thereafter certain other persons ap-

peared before the district court, and were allowed to

file a statement of claim by which they claimed an

interest in the land adversely to the original claim-

ants. The matter then came on for final determina-

tion, when the district judge after inquiry distributad

the amount among the original claimants as well as

those who subsequently appeared before him.

The first an 1 secDiid defendants (two of the origi-

nal claimants) appealed.

The case was first argued before BaRNSioB, 0. J.,

and Clarknoe, J., on January 29, 1892, when the

following counsel appeared :
—

Dornhorst, foi' the appellants.

I(aya.rd, A. A.-Q. { Browne with him), for the fourth
defendant, respondent.

Broivne, for the other defendants, respondents.

Cuf. adv. vult.

Their lordshsps not being able to agree upon a
judgment, the case was sent down for argument on
July 7, 1892, before the Full Court, consisting of

Burnside, G.J., and Lawrie and Withers, JJ. Coun-
sel agreed to leave the matter to the Court, on the

written opinions of BuiiNsini;, C.J., and Clarence, J.,

without further argument.
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On July 12, 1892, the following judgments were

delivered:

—

BuRNsiDE, C. J.—It is not possible to support

these proceedings even if the judgment of the district

judge was proved to do what is called substantial

justice. The proceedings are ultra vires.

The libel of reference under the Land Acqui-

sition Ordinance alleged that the Government Agent

had been instructed to acquire certam land for the

use of the public, that after enquiring into the value

of the land he had determined the compensation to

be paid therefor to four named claimants, that as

they could not agree as to their respective rights he

brought the amount into court and prayed that the

court would, pursuant to the ordinance, proceed to

enquire and determine, first, what is sufficient com-

pensation to be paid to the parties defendant and

claimant, and, second, to apportion the amount

amongst those claimants.

Upon the libel of reference the learned .
district

judge seems to have ignored the first point for deci-

sion, and at once entered upon a roving enquiry as to

the rights of a great many people who were no

parties to the record and who have never made any

claim either before the Governmet Agent or district

judge. That the original claimants must be preju-

diced is manifest, unless the rules of arithmetic are

fallacies.

There is no authority for the proceedings. They

are ultra vires, and the district judge's judgment is

a nullity, and I would set it aside to avoid the future

litigation and consequent mischief which it may
occasion, and send the case back to be dealt with by

tho district judge upon the reference as made to

him ; but I would give no costs, as no one seems free

from the responsibility of having contributed towards

the proceedings.

Lawrie, J.—I agree. Neither the Government

Agent and the persons interested, nor the court has

by an award settled the amount of compensation, and

until that be done, no apportionment can be made.

Withers, J.—This case was not reargued in ap-

peal. On November 18, 1890, the Government

Agent of the Southern Province referred to the

district court of Galle the matter of a claim to a

parcel of land whicli appeared to be needed for pub-

lic purposes, in pursuance of the provisions of Ordi-

nance No. 3 of 1870, both because he was unable to

agree with the four claimants named in his libel of

reference as to the amount of compensation to be

allowed for the land, and because on his enquiry into

the claims of those four persons who had attended in

pursuance of the notice duly published by him in the

Government Gazette questions affecting title arose

among two or more persons (clause 11 of Ordi-

nance 3 of 1S76). There was no indication in his

li'bel that he had any reason to think that others

than the four claimants were interested in the land.

See cLiuse 13, letter (6), Ordinance 3 of 1876. The

amount the Government Agent was willing to award

to the four claimants is Rs. 1,138'86.

I gather from the minutes on page 2 of the record

that the four claimants were agreed that that

amount was sufficient compensation. The only ques-

tion, therefore, that had to be tided was the amount

to be apportioned to the claimants or some or one of

them according to their or his respective interests.

According to clause 82 of Ordinance 3 of 1876 the

proceedings of the district court in a matter of the

kind shall be subject to the prevailing rules of prac-

tice and procedure. According to clause 19 of Ordi-

nance 2 of 1889, which governed the procedure herein,

no person can intervene in any action otherwise than

as provided by clause 18 of Ordinance 2 of 1889.

The intervention of the additional claimants could

nob possibly be necessary for the adjudication of the

question raised between the Government Agent and

the four claimants who had attended in pursuance

of the notice.

For these reasons I agree with my Lord the Chief

Justice that the district judge had no authority to

enquire into the claims of the intervenients. I

think his judgment should be set aside, and the

case remitted for the purpose of his adjudicating on

the claims of the four persons named in the libel of

reference.

Set aside.

-:o :-

Present

:

—Laweie, J.

(June 24 and 30, 1892.)

P. C. Kalutara,

No, 18,205.
SiLVA V. Doris.

Bum—Jamaica rum—Imported spirits—Ordinance

S'o. 10 of 1844, section 26.

The provisions of the Ordinance No. 10 of 1844 as to

sale of spirits mentioned therein apply to such spirits

whether manufactured out of or in Ceylon.

Accordingly, the unlicensed sale of Jamaica rum
imported into Ceylon.

Held, to be an offence under section 26 of the

Oi'dinance.

The defendant was charged under the Ordinance

No. 10 of 1844 with selling by retail a certain quan-

tity of rum, spirits distilled from the produce of the

sugar cane, without a licence. The rum which was

sold was Jamaica rum imported from abroad.
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The defendant appealed from a conviction.

Dornhorst {Pereira, with liiin), for the appellant.

The scope of the ordinance was l.o create a mono-

poly as ref;ards the manafactm-e of spirits in Ceyloft.

This is apparent from the sections dealing with

distillation, possession, and sale of spirits. Tlie

power of licensing also extends only to spirits mann-

factured in Ceylon. This is confirmed by the

preamble to the ordinance, which states its object to

be to amend "the law relative to the distillation and

sale of arrack, rum, and toddy within these settle-

ments". It is submitted, therefore, that imported

spirits, though they may answer in description to the

locally manufactured article, are outside the provi-

sions of the ordinance.

VanLangenberg, for respondent. There is no ex-

press distinction in the ordinance between imported

and locally manufactured spirits. Nor can such a

distinction be gathered from the nature of the

provisions. It is submitted that the scope of the

ordinance was, not to create a monopoly as to manu-

facture of spirits, but to make fiscal regulations as to

their sale, and the control imposed by it is applicable

to the imported as well as to the local article.

Cur. adv. vult.

On June 30, 1892, the following judgment was

delivered :

—

Laweie, J.—This conviction and sentence are in

my opinion right, and must be affirmed.

I find nothing in the ordinance which puts rum

made in Jamaica or elsewhere out of ' 'eylon on a

diiferent position with rum made in the colony.

Affirmed.

: o:

Present

:

—Buknside, C.J., Lawrie and Withers, JJ.

(July 7 and 26, 1892.)

D. C. Colombo,
[^

Mohamado Cassim v. Cassim

No. C 1,187. j Marikar.

Executor—Estate of an executor in Ceylon—Specific

devise—Title of devisee—Time of vesting—Execu-

tor's assent—Notarial instrument—English Law—
Roman-Dutch Law.

In a question, under a specific devise of land, as to

the necessity of the executor's assent for the validity of

the d^^isee's title :

—

Held, per Btjrnsidb, C. J.—In Ceylon, if a person

dies intestate, all his immoveable property passes to his

administrator ; but if he leaves a will, only such property

as is not specifically devised passes to his executor.

Land specifically devised vests in the devisee immediate-

ly on the testator's death, by virtue of the devise

contained in the will, but the devisee's title is imper-

fect, the land remaining liable for the testator's debts

in due course of administration. The executor's right

to resort to property so devised for payment of debts is

an interest in land," of whieli he can divest himself only

by deed duly executed.

Per Laweie, J.—The title in land specifically de-

vised passes, by virtue of the devise, to the devisee, but

that title may be defeated by the creditors of the testa-

tor or by the executor in the course of realizing the

estate for payment of debts. Until the debts are paid the

devisee may be required either to relinquish the land

or contribute to the extent of its value towards payment

of debts. The devisee's title may be perfected by se-

curing the executor's assent to the devisee. Such assent

need not be evidenced by notarial deed, and need not

even be express, but may be implied.

Per Withers, J.—An executor in Ceylon is a

different person from the executor under the Roman-
Dutch Law, who had no more powers than the will

gave hira, and did not represent the testator. An exe-

cutor or administrator in Ceylon does represent the

deceased for purpose of administration, and has the

status and powers of a legal representative,^ and by

probate or letters an estate commensurate with those

powers, sufficient for administration and limited there-

to, passes to him. No assent of the executor or admi-

nistrator is necessary to pass title to the heirs appointed

bj the will or the heirs-atlaw, for they have this title

on the death of the testator or intestate, subject to the

suspension of enjoyment during administration and

subject to the limited estate or title of the executor or

administrator. The executor's or administrator's duties

concluded, his powers and estate disappear, and what

remains after liquidation is left free enjoyment by
the heirs.

Upon a judgment obtained by the first defendant

against the second and third defendants (husband

and wife) a certain land was seized in execution,

when the plaintiff preferred a claim hitherto. The

claim after due inquiry having been disallowed, the

plaintiff brought the present action under section 247

of the Civil Procedure Code.

The plaint averred that the land in question was

the property of one Cader Saibo, deceased, who by

his will, which was duly proved, and of which pro-

bate was granted, had devised half thereof to plaintiff,

burdened with a prohibition against alienation and

incumbrance, that upon the seizure in execution the

plaintiff made a claim to the land, which was dis-

allowed, and that "by the saifl wrongful seizure"

the plaintiff suffered certain damage. The plaintiff

among other things prayed for a declaration of title

to an undivided half share of the land.

The first defendant, in his answer, among other

things, pleaded as a matter of law that "the plaint

disclosed no present interest in the premises, it

being therein nowhere alleged that the executors of

Cader Saibo's will had assented to the devise to the

plaintiff". He further averred that under a judg-

ment against Cader Saibo's executors the land in

question was sold and purchased by first defendant,

who thereafter transferred it to third defendant, and

put her in possession, and that the seizure in ques-

Printbd at the " Ceylon Examiner" Press, No. 16, Queen Stbeet, Fort, Colombo.
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tion was made under a writ of execution issued by

the first defendant against the second and third.

At the trial the pi)int of law was first argued, and

ultimately the plaintiff moved to amend the plaint

by averring the executor's assent. Thereupon the

first defendant further objected that such assent must
in Ceylon be msnifested by a notarial instrument

and thiit thereiore tbe plaintifl:''s action could not

still be- maintained. The learned district judge up-

held this contention and dismissed the action.

The plaintiff appealed.

Dornhorst ( Weifiman with him) for appellant. It

is submitted that assent to a devise, even if necessary,

need not be by deud. Eeaity in Ceylon being put on
the same footing as personalty, the devisee is entitled

toshew assentin the waysiii which a legatee may prove

it in England. Proof of delivery of possession is evi-

denceof assent. (Williams on Executors and Adminis-
trators, p. 1,274.) It is also submitted that a devise

vests in the devisee directly, without any conveyance

by the executor, subject only to the executor's power
to resort to the devised property for satisfying debts.

D. C. Kandy Nj). ,3,833, 1 C. L. R. lOL The execu-

tor has only a qualified and not an absolute title.

Further, it is submitted that the seizure in this in-

stance was bad, as the judgment on which writ

issued was personally against the executors. Execu-
tors could not bind the estate even by debts incurred

for its benefit. D. C. Negombp No. 15,483 8 8. C. C.

198. and Farhall v. Farhall, L. E 2 Ch. 124, therein

cited. The appellant therefore had a sufficient

interest in the property to have made the claim.

Layard, S.-G. {Morgan and Sampayo with him),

for respondent. The title to the property of the es-

tate vests in the executors. The earliest reported

case is D. C. Galle 28,266, Vaml. Rep, 273, in which
it was hcdu that tbe English law as to the powers
and duties of executors and administrators was in

force in Ceylon, with the difference that such powers
and duties extend to real as well as personal property.

See also Gavin v. Hadden 8 Moore P. C. n. s. 122.

[BuB\siDE, C. J.—" Powers and duties", but have
we liei^ that title vests ?]

If title did not pass, an executor could not dispose
of property, which he clearly can. Since the case in
Vand. the law has been that title passes to the exe-
cutor. D. C. Galle No. 53,941, 8. S. C. C. 192, in

which it was held that immoveable as well as move-
able property passed to the executor, and until the
assent of the executor was given a legatee could not
maintain ejectment, but that the executor alone
could sue. Clearly the executor could not sue unless
he bad title. This was confirmed by D. C. Ka7idy
No. 3,833, 1 C. L. E. 101. It follows that the assent

of the executor to a devise must be expres.^ed by
deed. It is true that in England the assent to a

bequest may be by parole or may even be implied by*'

conduct, but that is because title to moveables may be
passed by mere delivery and no deed is required.

But in the case of real property, since title vests in
the executor, he could not, under Ordinance No. 7 of

1810, divesthimself of that title except by deed. The
gist of the decisions is thaf the legal estate is in the
executor and it must be duly conveyed if not requir-

ed for payment of debfs.

[BuRNsiDE, C. J. We have held that heirs could
convey good title as against an administrator subse-
quently appointed. D. C. Negoinbo, No. 14,234, 8
S. C. C. 54.]

It is submitted that that is inconsistent with the
ruling already alluded to as to the title of executors.
Be ides, that is a case of an administrator, in whom
the title would vest only on issue of letters, but in
case of an executor it passes directly upon death of
the testator.

[BuRNSffiE, C. J. That is when there is no speci-
fic devise.]

It is submitted that there is no distinction in prin-
ciple, as regards the title of the executor, between the
general estate and a specific devise, nor is there such
distinction drawn in the decisions cited. In England
all personalty passes to the executor, whether
specially bequeathed or not, and thut being so, in
Ceylon all realty as well as personalty must pass to
the executor.

[WiTHEBS, J. Is this not the difference between
English law and our law, that unaer our law title

passes to the devisee subject to a limited estate in -

the executor to sell property for debts .']

It is submitted under our law as laid down by
previous decisions the property does not vest directly
in devisees but in the executor, who must give his as-
sent so as to pass title to them. Further, granting
that the executor has only a limited estate which en-
ables him to sell, then there has practically been a
sale in this case by the executors, for on a judgment
obtained against them as executors the property in
question was sold by the fiscal.

Dornhorst, in reply. The Ordinance No. 7 of
1840 itself is in favour of the appellant's contention.'
It enacts what is essential for the validity of a will,

and if the will is valid a devise vests in the devisee
by operation of the enactment. It is submitted that
an administrator or executor is not a trustee with the
legal estate. D. C. Galle ( Testamentary) No. 2,948,
2 C. L. E. 19. The sale by the fiscal is not an act of
administration in the same sense as a sale by execu-
tors themselv-es, and so the' contention of the other
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aide that the sale is good as an exercise of the

executor's power cannot prevail.

Cur. adv. vult.

On July 26, 1892, the following judgments were

delivered :

—

BuRNSlDE, 0. J.—This case is on^ primes impres-

sionii, and we must deal with it on priuciple lather

than on any decided authority.

I think we may admit that this court has ruled

that on the death of an intestate his immoveable

property passes fo his administrator, and I think it

only consistent with this principle that in case of

testacy, immoveable property, the title to which is not

devised or specially appropriated by the will, passes

to the executor as against the heir. I myself have

so ruled, and I always understood that was the opi nion

of my brothers ; and until the executor or adminis-

trator had legally divested himself of the title so

acquired, none other could he asserted against it.

But as regards immoveable property specially de-

vised, and the title to which under the will is dis-

tinctly recognised by special statute law, it seems to

me that there can be no authority for holding that

the executor took the estate notwithstanding the

title already created by the will. This would, in fact,

be to repeal the Ordinance No. 7 of 1840, clause 3,

without the intervention of the Legislature. I think

such a devise does pass the estate in the land devised

to the extent of the 'devise. By English law specially

devised property stands on a different footing to other

property, and although such a devise does not a

priori release the property from liability for debt, it

postpones its liability in the order of administration.

So with specially devised land here, whilst it would

be available for the testator's debts only in the order

of administration, the title of the devisee would

be imperfect only until it had been discharged of that

imperfection. How the title is to be perfected in the

hands of the devisee is a question which we should

decide. It is only in my opinion when the specially

devised land is required by the executor for the pur-

poses of administration that he acquires an interest in

it, and that interest is an interest in land which can

only be divested in the way the law requires. So
that it is always safer that the executor should recog-

nise th^itle of the special devisee and join him in

any conveyance he may make. Yet, if property be

not required for the purposes of administrafinn, then

the special devisee of it would take a clean title un-

burdened by any ri;rht of the executor or orrditoi'S. It

may be argued that, pending the decision of the

question of fact as to the linbility or nun-iiability

of such land for^ebt^, the title would be doLibtful.

No doubt it would, and the title would not be safe till

that question bad been set at rest, but it would always

be open to a devisee to call on an executor within a

reasonable time to make his election, and an executor

not electing within a reasonable time would be estop-

ped from electing ; and it would equally be always

open to a creditor in an action against the executor

to obtain a decree binding that land to satisfy that

debt if he could shew that it ought to be.

Applying this law to the case before us, it appears

that the land was specially devised, but there is no-

thiiigbefore us to showthat, when Sadayappa gotjudg-
meiit against the executors, it was liable in due order

of administration to be sold for the testator's debt to

him.. No legal presumption can arise, and the mere
fact that it was seized and sold is not sufficient. It

may be that there was abundnnt other propeity, or

there may be other circumstances shewing that so far

as that writ went the property was not subject to it,

and therefore the legal estate acquired by the devisee
was in no way afifected, and the plaintiff was entitled

to succeed.

The judgment of thedistrict judge will be reversed
and judgment entered for plaintiff with costs.

Lawrie, J.—I regret that we should attempt to
do justice between the parties on these imperfect
pleadings. The p'aintiff was allowed by the dis-

trict judge to amend the libel by averring that the
executors had assented to the devise. If that amend-
ment had been made the defendants would have
been called on to admit or deny the averment of
assent. The amendment, though allowed, was not
made, and I do not know whether we are called on
to deal witij the ease as one in which assent was
or was not given.

The devise of this land to the plaintiff was made
by the testator by a will executed before a notary
and witnesses. It fulfilled the requirements of the
Ordinance 7 of 1840. That devise in my opinion
passed the title to the land to the devisee, taking it

away on the one hand from the heirs-at-Iaw and
on the other from the executor of the will. Holding
this opinion I diflEer from part of the opinion of my
brother Clarence reported in 8 S. 0. 0. 192.

I5nt though the title passed to the devisee, the
land so devised, like the whole property of the tes-
tator, was primarily liable for payment of his debts.
The title of the devisee was liable to be defeated by
the creditors or by the executor in the course of
realizing the estate for the payment of debts.
Until these were paid the devisee might be re-
quired either to relinquish the land, or, if he pre-
ferred to keep it, to contribute to the payment of
thedebts. to the extent of its value. As between
himself and the executor the devisee might termi-
nate the suspense by obtaining assent to the devise.
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In my opinion such assent need not be signified

by a deed notarially executed ; it need not be an

express assent, for ifl some cases the assent may be

presumed from the conduct of the executor. In

other oases (and this is said to be one) the assent

may be expressly given either verbally or in writing.

The question, in what way an executor can legally

give his assent, is a totally different question from-

whether, assuming the title to the land to be in the

executor, he can pass that title in any other way

than by notarial deed.' It must, at once, be con-

ceded that if the title be in the executor, a deed is

neoeessary ; but, as my opinion is that fctio title passed

by the will to the devisee, no transfer is necessary

from the ex°.cntor. I assume then, that the title

was in the plaintiff and that the execntor assented.

The pleadings seem to me to suggest a different

question, viz., whether the assent of the executor

removed the land specially devised beyond the reach

of the first defendant, a creditor of the testator,

whose debt was unpaid at the date of the assent.

Here the land was sold by the fiscal in execution

of a decree against the executors. Presumably the

judgment so obtained against them was for a debt

due%y their testator. 1 hesitate to say that under

such a judgment a creditor may not levy on any

pioperty of the deceased; and if he obtains payment

by the sale of land specially devised, it may be that

the remedy of the devisee is against the executor or

against the other legatees and devisees for contribu-

tion.

I feel that the facts of the case are not sufficiently

before me. The jndgment I should wish to give

is to set aside the judgment uudur review and to

send the case back for amendment of pleadings

for trial.

WiTHKRS. J.—I agree -with my Lord in deciding

that the plaintiff is untitled to judgment rather than

the defendants and that the judgment of the court

below must be i-evcrsed accordingly. If this were an

ordinary case, I should say no more. Bub as the

grounds of my opinion do not accord with those of

the opinion of the Chief Justice, and as the questions

raised are of very great importance, and as. the deci-

sions of this court regarding them appear to me

irreconoileable, I venture with all respect to state my

opinion at some length.

I certainly thought till recent times that by the

Boman Dutch Law prevailing in this country the

property of a testator,' whether real or personal, and

whether specifically or generally devised, was trans-

mitted on death by the will to tjie heirs therein

appiiutcd, iind that property, both real and personal,

of one dying intestate' descended on death to his

.heirs according to law.

The learned SoUcitor-General, however, contended

that this has never been our law, and in support of

his contention cited among other authorities Gavitt

V. Hadde7i 8 Moore P. C. n. s. and a case reported

in 8 S. C. C. 192. The passage he cited from the

first authority at page 122 runs thus;—"It is

stated in the judgment in Ceylon (and the form
of the probate and all the proceedings in this case

and in the other cases with which they have been
furnished show their lordships that it has been
correctly st;ited) that an executor in Ceylon has
the same power as an English executor with this

addition, that it extends over all real estate just

as in England it extends over chattels personal."

I do not think this passage can be construed to

meiin that the title in all property passes to the

Ceylon executor in the same way as it does to the

English executor.

The second of those authorities certainly supports

the learned Solicitor-General's contention. There if

no doubt that the Ceylon executor is a different

person to the old Roman Dutch Law executor, who
had no more powers than the will gave him, and did

not represent the deceased testator. Our Ceylon

executor and administrator do represent the deceased

for the purposes of administration, the probate and
letters respectively giving to one and the other the

statns and powers of a legal representative for that

purpose. There must be, of course, an estate com-
mensurate with those powers, and by probate and
let'ers an estate sufficient tor administration and

limited thereto passes to the Ceylon executor and
administrator respectively.

I see no more difficulty in the conception of a

limited estate being extracted out of the inheritance

and given by operation of law to the executor thaa

I do in the conception of particular estates being

carved oat of an estate in fee simple.

By the English law the executor's assent is neces--

sary to give title even to a special legatee ; and if our

law is the same, the executor's assent, in order to

give title to a special devisee, can only be given ia

the way required by our law, that is, by a duly exe-

cuted notarial instrument; so it really comes to

this, that if a man specially devises parcels of land

to several children and there are,no claims against

the testator's estate, the executor is bound to assign

each parcel to a particular devisee by a notarial

instrument. What a burden is thereby laid upon

the inheritance ! However, if all the property of a

testatee or iutestatee. real and personal, specific and

Ejeneral, passes by probate and letters to a Ceyloa

executor and adoiinistrator as moveable assets do to
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an English executor and administrator,. let it be so

clearly tinderstood and this law be once and for ever

laid down 'with a precision that caa admit of no

mistake. As to the property of a man dying in

Ceylon intestate, it has been laid down :—
(a) That a surviving spouse can liquidate the

deceased's estate for actual debts just as

well as a legal representative. 5 S. C. G. 70.

(Jf) That the next ofkin of an intestate, if all jo'n

in the action, can sue to recover the debts

owing to the deceased without a representa-

tive. 7 S. C. 0. 2S.

(c) That where there are no debts omng to or

by the deceased, the next of kin can distribute

the property amongst themselves without

representation. 7 S. C. C. 78.

{d) That next of kin acquire title an death and

can without a representative unite and dis-

pose of their inheritance to satisfy claims

against the estate of the intestate, and pass a
' title to the purchasers in spite of representa-

tion after the sale in liquidation. 8 S. 0. C,

54 and 205.

{e) That next of kin of an intestate can recover a

judgment for title to land, 9 S. 0. C. 63.

(f) That next of kin of an intestate can redeem
a mortgage without representation. 1 C. L. R.

86.

I humbly conceive, then, no assent of the Ceylon

executor or administrator is necessary to pass title to

the heirs appointed in the will or the heirs-at-law,

for they have this title on the death of the testator

or intestate subject to suspension of enjoyment pend-
ing adnninistration and subject to the limited estate

or title of the executor and administrator which I have
spoken of before, and an executor's duties concluded
his powers and estate disappear, and what remains
after liquidation is left free for enjoyment by the
heirs. As to the minor points, I am quite with Mr.
Dornhorst in thinking that his clients have sufficient

interest in the subject matter of this action to entitle

them to bring it, and I cannot say I am satisfied that
the piemises herein sought to be recovered were sold
for a bona fide claim against the estate of the ad-
mitted owner.

Set aside.

% Present :~HiAS and Laweie^ JJ.

fjune 14 and 21, 1892.y

-No. gII.
^'

[
I^lNGIRIHAMY V. MenIKA.

Kandyan Law—Husband and wife—Right ofhus-
band in deceased wife's estate—Patave7iy-property

.

Under Kandyan Law a husband is not entitled to any
life interest in the paraveny property of his deceased
wife.

This was a partition suit, the plaint averi'ic^ that

plaintiff and the fouf defendjnts were entitled each to

one-fifth of the land in question as heirs of Punchi-

hamy deceased. The defendants pleaded that the

land was the property of Punchihamy and her sister

Menickhamy, that first defendant as heir of Menick-

hamy was entitled to one-half of the land, and that

plaintiff and the remaining defendants were each en-

titled to one-eighth.

At the trial it transpired in evidence that Menick-

hamy and Punchihamy were married successively to

one Appa Naiile, who was thus the father of the

plaintiff and defendants and was still alive. The
district judge dismissed the action, holding that the

title of the parties was subject to a life-interest in

favour of their father and the land could not be par-

titioned during his lifetime.

The plaintiff appealed.

Sanipayo, for appellant, cited Perera's Atmour'^,
29 and Marshall p. 348.

Van Langenbeig for respondents.

Cur. adv. inclt.

On June 21, 1892, the following judgments were

delivered :

—

Laweie, J.—By Kandyan law a widower has no
right of life-rent in the paraveny lands of his de-

ceased wife. •

The judgment is set aside and the case is sent back

to the district court for decision on the issues raised

in the pleadings.

The plaintiff is entitled to the costs of this appeal;

other costs to abide the final result.

DiAs, .J.—^I agree.

Set aside.

:-

Present

:

—^Buenside, C. J., and Withers, J.

{August 5 and^, 1892.)

n' 4q8fil C
Abeyawardena v. Maeikak.

Civil Procedure—Death ofsole plaintiff—Substitu-

tion of legal representative—Application by way
ofsummary procedure—Motion—Civil Procedure

Code, sections 91 and 395.

In applications under Chapter XXV. of tie Civil

Procedure Code the provision of section 405 requiring

such applications to be by petition is restricted in its

operation to ca^s where the court has a judicial dis-

cretion to exercise in the matter of the application, but

Feinted at the "Ceylon Examinee" Press, No. 16, Queen Street, Fort, Colombo.
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where, as under section 395, the court has no discre-

tion, the application should not be by petition by way
of sumiuary procedure, but by motion as directed by
section 91 of the Code.
Under the Civil Procedure Code, the practice of re-

viving judgments does not obtain, and such revival is

not required.

A duel motion to substitute a person in the room of

a deceased plaintiff and to revive judgment and issue

execution is bad for irregularity, because the applicant

must be on the record tjefore he can ask for revival

of judgment or for execution.

In this action, the plaintiff having died after judg-

ment, the legal representative of the deceased plaintiff

applied by motion to have his name entered on the

record and to have the judgment iigainst the defend-

ant revived, and writs issued for the recovery of a

certain sum. The first defendant shewed cause

against this motion. The learned district judge

allowed the motion, and the defendant appealed.

Oornhorst {WentH with him), for the appellant, con-

tended that the respondent's procedure w.is wrong.

'J'his was an application under section 395 of the

Civil Piocedure Code, and ought to be by way
of summiry procedure under Chapter XX IV. Sec-

tion 395 itself does not mention summary procedure,

but section 393does ; and sejtioii 4:05, referring to such

an application, speaks of " respondent", a term ap-

propriate to summary procedure. The executor has

improperly combined in one motion what should

properly have formud the subject of two separate ap-

plications.

De Saram, for the plaintiff, argued that the appli-

caiion being under s.'cion 395, under Chapter XXV.,

headed " nuidental Prooeidings", and not bein,";- a

step in the regular projedure but only one incidental

thereto, was properly mide by motion under section

91. The defendant had full opportunity to be heard,

and had suffered no prejudice by the form of the

motions.

Doi-nhnrtt, in reply. Section 91 applies to pro-

ceedings before judgment ; and even if otherwise, is

not appropriate to smh an important step as the pre-

sent.

Cur. adv. vxilt.

On August 9, 1892, the following judgments were

delivered :

—

BuRNSiDE, C. J.—In this case the plaintiff died

after judgment, and his executor applied by motion

to be made plaintiff on the record in lieu of his

testator. His proctor moved the court for a notice

oa the defendants to show cause why he, the exe-

cutor, should not be made a party on record in the

room of the deceased plaintiff.and whyjudginent should

not be revived and writs issued for the recovery of

the amount of the judgment with interest and costs.

The defendants appeared, and the district judge pro-

ceeded to hear evidence mainly bearing on the ques-

tion whether the judgment should be revived and

writs issued thereon. The questions whether the

applicant was executor or whether he was entitled,

to be substituted plaintiff on the record do not seem

to have been contested by the defendants. The

learned district judge thereupon made an order that

the applicant be made a party on the record and also

that the judgment be revived and that execution do

issue thereon. The defendants appealed against this

order. It was urged before us in appeal that these

proceedings were irregular : that the application to

substitute the applicant as plaintiff should have been

by way of summary procedure, and not by way of

motion. Section 495 ordains that in case of death

of a sole plaintiff the legal representative of the de-

ceased may apply to the court to have his name

entered on the record in place of the deceased plain-

tiff, and the court shall thereupon enter his name

and proceed with the action ; and by section 405 it is

required that in all applications (excluling that

under section 398, which does not touch this matter)

for the exercise of the discretion of the court

under this Chapter, all the par;,ie9 to the action

or such of them as may be affected by the order

shall be made respondents on the face of the

application. The defendants relied on these two

sections in support of their contention. For the ap-

plicant respondent reference was made to the heading

of the Chapter entitled "Incidental Proceedings"

and to ChipterXlII., seoti.m 91, which ordains every

application made to the court in the course of an

action, incidental thereto and not a step in the regular

procedure, shall be mide by motion, and it was

urged that the application now under discussion was

an incidental proieeling ani governed by section

91 just quoted. I am noi without my doubts as to

which is right of the two contention, but I incline to

the opinion expressed by my brother Withers

that applications of this kind are not governed by

section 405. Be this however as it may, there seems

to be a serious objection to this order apart from

that already dealt with. It is quite clear that the

Code makes no provision for reviving judgments, at

least I can find none, and it has repealed the sections

of the Prescription Ordinance relating to claims on

judgments and the provision for reviving them. It

would seem,therefore,that there is now no provision for

revivino- judgments. So far,therefore,as the order went

reviving judgment, it is extra vires and must be set

aside. Then again before an application to issue

execution on the decree could be maintained there

must be a plaintiff on the record. Now, before the

applicant plaintiff was on the record the motion was
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made to issue execution at his instanoe, and conse-

quently all the proceedings are valueless. Then

again, the Code requires that the application for the

execution of the decree shall contain many particu-

lars, none of which are embraced in this motion for

execution in this case. All thesu reasons point to

but one resnlt, viz., that the order should be set aside.

I would not give costs to either party, because neither

is free ftom having contributed to it. The order is

set aside without costs.

WiTHEBS, J.—The dual motion of a party to be

allowed to come into the record as executor in the

room of a sole plaintiff who has died after judgment

and to revive that judgment is bad for more reasons

than one. In the first place, there is no longer such

a thing as the revival of a judgment ; and in the se-

cond place, if there was, the applicant must be on the

record before he can ask for it. The dual order

allowing that motion is equnliy bad and must be set

?i£ide. Petition by way of summary procedure is not

the proper way for the legal representative to apply

to the court to have his name entered on the record

in place of a sole plaintiff deceased. Section 105

of the Code applies to cases in Chapter XXV., where

the court has a judicial discretion t(j exercise in the

matter' of the particular application. On the sug-

gestion of death of a sole plaintiff, of the s|irvi-

val of interest (manifest here), and the status of

the applicant as legal representative, the court is

bound to enter his nam ; and proceed with the ac-

tion. See section 395 of the Code— " shall thereupon

enter." As this Chapter seems to treat an applica-

tion of this liind as an incidental step, I am of opinion

that the application should be made in the manner

indicated in section 91. There will be no order

as to costs.

Set aside.

: :

Present

:

—Withebs, J.

{August i and 11, 1892.)

XT
'

11. OIL' '
r GuNBSEKERA v. Manuel.

No. 19,aib. ]

" Alter'"— Construction—Chairman Municipal Goun-

cil, power oj—Ordinance No. 7 of 1887, section

209—Cesspit jynvtj—Dry earth closet.

Section 209 of the Municipal Councils Ordinance 1887
provides that all drains, privies, and cesspits within the
Municipality shall be under the survey and control of

the ehairman,and shall be altered, repaired, and kept in

order at the cost of the owners, and that if such owner
neg-lects aft«r notice in writing for tliat purpose to

alter, repair, and put the same in order in the manner
required by tJie chairman, tlio chairman may cause the

same to be altered, repaired, and put in order in the
manner required.

lu a prosecution under section 183 of the Penal
Code for resistance to certain officers empowered to
carry out an order made by the chairman to clean out
and stop up a cesspit privy and convert it into a dry
earth closet under the provisions of the above enact-
ment

—

Held, that the word " alter" in the above section of
the Ordinance meant varying without effecting an en-
tire change, and did not cover the conversion of a
cesspit privy into a dry earth closet, and that therefore
the defendant committed no offence in resisting the
execution of an order which the chairman had so made.

The complainant, an overseer of the Municipal

Council, charged the defendnnt under section 183 of

the Penal Code with having obstructed him in the

discharge of his duties in that the defendant had
prevented the complainant and his men from enter-

ing into certain premises and cleaning out a privy

situated therein upon orders issued by the Chairman
of the Council.

It was proved that the Chairman had issued a
notice to the owner of the premises under section

209 of the Municipal Councils Ordin;ince 18S7, re-

quiring him to " alter the cesspit privy in the afore-

said premises by the substitution therefor of a dry
earth closet", and giving hira notice that in default

of his doing so the Chairman would cause the altera-

tion to be effected at the owner's expense. The
owner not having complied with this no'ice, the
complainant under the Chairman's order proceeded

to the premises to have the cesspit privy emptied
preparatory to its being converted into a dry earth

closet, and was obstructed by the defendnnt, who was
occupant of the premises.

The police magistrate acquitted the defendant, and
the Attorney-General appealed.

Dornhorst, for the appellant.

Wcndt (Sampayo with him) for the defendant.

•" Cur. adv. rnlt.

On August 11, 1892, the following judgment was
delivered :

—

Withers, J.—In this case the Attorney-General
appeals from an a-quittal, and Mr. Doni hoist argued
the case for the appellant.

The accused was prosecuted before the police
court of Colombo for the offeuue punishable under
section 183 of the Ceylon Penal Code, of voluntarily
obstructiug a public servant in the discharge of his
public functions. The chief point, a^ Mr. Dornhorst
admitted, is what is the meaning of the word " alter"
in section 209 of the Municipal Ordinance 7 of 1887;
and as I cannot agree with Mr. Doiiihorst's conten-'
tion as to the meaning of this word, I shall not ad-
dress myself to the other grounds urged by Mr.
Wendt in support of the order appealed from.
Assuming the requirements of that Ordinance to
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have beea fulfilled, I am to decide whether it was

an offence'^o prevent a public servant from entering

the accused's premises for the purpose of cleaning

out, and I suppose stopping up, the cesspool of a

piivy and providing another necessary in the shape

of a dry earth closet.

' I do not think it was, because the act interfered

with would be, not to alter a cesspool privy, but to

substitute a diffei'ent kind of privy altogether. Now,

surely to alter a thing is to vary it without an entire

chiinge, but the intended act of the person employed

by the chairman was to effect an entire change

:

consequently the police magistrate's order acquitting

and discharging the accused must be affirmed.

Affirmed.

-: o :
—

Prenent

:

—Withers, J.

(Atiyust 4 and 11, 1892.)

^AT^'/n^fAQ'!- Mdbugasuv. Akumogam.
No. 10,008. (

Criminal Procedure—Judgment—Offence—Charge —

Criminal Procedure Code, section 372.

The offence for which a person is condemned or of

which he is acquitted should be specified in the jndg'-

inent itself i\s directed in section 372 of the Criminal

Procedure Code, and it is not enough to refer in the

judg-ment to the charge.

The accused in this case was charged by the ma-

gistrate with the oifence of cheating, in that he had

falsely pretended to the complainant that he would

S'll him a tJuiU which was then in pledge with a

third party and thereby induced the comphiinant to

deliver to him a sum of money and certain jewellery

for the purpose of redeeming the th<ili.

The judgment as recorded was as follows :
—

" The

accused is adjudged gnilty of the charge laid, and is

sentenced to pay a fine of Es. 50."

The accused appealed.

Wendt, for appellant.

There was no appearance for respondent.

Cur. adv. vult.

On August 11, 1892, the following judgment was

delivered :

—

WiTHEES, J.—I think this conviction must be set

aside. Mr. Wendt, for the appellant, contended that

the offence of cheating is not made out by the charge,

and I think he is right.

It docs not appear frum it or from the evidence

either that the complainant was induced to deliver to

the accused some jewellery or some money by the

representation of fact, evidently false, tliat the gold

tkali which he promised to give her in exchange for

that jewellery and money was pledged with one

Sinnatamby Murugasu, nor does it appear that if the

complainant was induced by the promise of the

accused to redeem and give her the thali in exchange

for her jewellery and money the accused had the in-

tention at the time he made it of breaking that

promise.

These elements of the offence of cheating in this

case being absent, I do not think that the accused

was guilty of more than a breach of good faith and of

conduct entailing civil liability. The accused is ac-

quitted and discharged.

I would pi lint out to the magistrate that his judg-

ment has not fulfilled the requirements of section 872

of the Criminal Procedure Code. The offence for

which a person is condemned or of which he is

acquitted should be carefully specified in the judg-

ment itself, and it is not enough to refer in the

judgment to the charge, for if the offence is not

car( fully specified in the judgment, a person may be

very seriously prejudiced who may have occasion

afterwards to set up the plea of autre fois acquit ov

autre fois convict. The offence so specified must of

course be the offence with which the accused has

been charged.

Set aside.

-:o:-

Present :- -BuRNsiDE, C. J., and Lawkie and

Withers, JJ.

{Febmnry 23 and July 7 and 12, 1892.)

^ko:2"'I Sx.vav.,Osse.Sa.bo.

Vendor and purchaser— Warranty of title—Sale of

land—Covenant to warrant and defend—Implied

warranty—Roman- Dutch Law—Construction of

deed—Pleading—Demurrer.

A deed of conveyance contained the following cove-

nant :
—" I do hereby declare that I did no act whatever

" previously to invalidate this sale and I do agree to
" settle all disputes that may arise in respect hereto."

TTeld, that the above covenant was limited to the

vendor's own acts and to disputes arising therefrom and
did not amount to a general covenant to warrant and
defend title.

In an action by the vendee against the vendor under

the above conveyance, the plaint averred that " by the
" said deed the defendant represented that he was the
" owner of the said land and promised to warrant and
" defend the plaintifE'stttle to it." It then averred that,

a third party having ousted plaintiff from a portion of

the land, plaintiff raised an action and gave notice

thereof to defendant and called upon Mm to warrant

and defend. The plaint further averred that " in breach

of his promise defendant failed to warrant and defend

his title" to the portion in question, and it then pro-

ceeded to state that " the defendant had no title what-
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ever to the said allotment and his alleged title tliereto

was absolutely defective
—

"

Held, per Btjbitside, C. J., and Withers, J., that

the above was a declaration on an express covenant for

title, which was not contained in the conveyance, and
was therefore bad on demurrer.

This was an action by vendee of land against his

vendor for damages'. The plaint, after setting out

that the defendant by a certain deed conveyed to

plaintiff a land consisting of three allotnients, stated

" by the said deed the defendant represented that he

was the owner of the said land and promised to

warrant and defend the plaintiff's title to it", that

thereafter the plaintiff entered into possession, that

subsequently the Assistant Government A2:ent claim-

ed one of the allotments as the property of the Crown

and took possession thereof, and that thereupon the

plaini iff" raised an action against the Assistant Oovei^n-

ment Agent, of which he gave notice to defendant and

called upon defendantto warrant and defend plaintiffs

title to the said allotment. The plaint further averred

that " in breach of his promise defen lant, failed to

warrant and defend his title to the said all'>tm"nt",

and it then proceeded to aver that " the defemlant

bad no title whatever to the said allotment and iiis

alleged title thereto was absolutely defective".

The defendant demurred to the plaint, intpr alia,

on the grounds that the plaint disclosed no cause of

action and that the allegation as to the promise to

warrant and defend title was at viriance with the

deed of conveyance, which contained no such piomise

or covenant.

The covenant in the deed of conveyance, which

was a Sinhalese document, ran as folio vs :
—" I do

hereby declare that I did not act whatsoever previously

to invalidate this sale, and do agree to settle all dis-

putes that may arise in respect hereto."

The district judge overruled the demurrer, and de-

fendant appealed.

Layard, A. A.-G., (Sampayo with him) forappellant.

The plaintiff declares upon an express covenant for

title. The deed of conveyance which is made part

of the plaint does not contain such a covenant. The

agreement expressed in the deed to settle all disputes

must be taken to be limied to the vendor's own

acts. I*is submitted that the demurrer should have

been upheld.

Dornhorst {Van L%rigenberg with him) for plaintiff.

It is submitted that the action is not one wholly based

upon an express co enant. The plaintiff in effect

seeks to recover the purchase money paid for the

land, the defendant's title to which, as the pi int

avers, was absolutely defective. Under the Roman-

Dutch Law there is an implied warranty, in every

sale, and a vendee can always sue his'vendor for

absolute want of title. 2 Burge 554 ; D. U. Kandy

No. 28,383, 2 Lorenz 120.

[There were other points argued by counsel, which

are not material to this report.]

Cwr. adv. milt.

The appeal first came before Burnside, C. J., and

ClabenOE and Dias., J.J., on February 23, 1892 . But

Clarence, J., having left the Island before the judg-

ments were delivered, the case was relisted for argn-'

ment and came Oii before Burnside, C. J., and Lawbie

and Withers, JJ., on July 7, 1892, when counsel

agreed to leave it to the court for decison without

further argument.

On .July 12, 1892, the following judgments were

delivered :

—

BoRNSiDE, C. J.—The plaintiff in his libel alleges

that by deed produced with the libel and pleaded as

part of it the defendant sold and conveyed to the

plaintiff certain land, and by the said deed the de-

fendant represented that he was the owner of the

said land and promised to warrant and defend the

plaintiGf's title to it.

1 do not think there can be any doubt, indeed it is

not questioned, that the libel referred to an express

covenant and one undoubtedly alleged to be contain-

ed in the recited deed. The cause of action he alleges

is that a certain official on bahalf of the Crown ousted

him, that he brought an action to regain poasession,-

that the defendant failed to defend his title, and that

he was obliged to compiomise his action, as in fact

the defendant never had any title to the land, it

being the profierty of the Crown. To this libel the

defendant demurred—or to use the more prolix

words of the Code, " answered on legal grounds" —
alleging that the libel disclosed no cause of action,

and that the averment in the third paragraph of the

libel, to the effect that by the deed of transfer, which
is pleaded and made part of the libel, the defendant

promised to warrant and defend the plaintiff's title to

the land conveyed thereby, was at variance with the

said deed, which contained no such promise or cove-

nant. This objection raised a simple i.=8ue of law,

one that must be decided from within the four corners

of the deed which was before the court. By words

of express covenant which appear in the deed the

defendant has especially limited the covenant for

title to his own acts. He says :
" I do hereby declare

that I did not act whatever previously to invalidate

this sale, and do agree to settle all disputes that may
arise with respect hereto."

PiMTED AT THE " CeTLON ExaMINER" PreSS, No. 16, QoEEN StBEET, FoBT, CoLOMBO.
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i am sure tliat no lawyer going through the deed,

would venture to say that it contained any express

contract upon which an action would lie, the cove-

nant which I have quoted clearly extending only to

encumbrances created by defendant himself. The
ilistvict judge himself does not venture to say that

any ex[>ress covenant for title is contained in the

defendant's contract of sale, but proceeds in an ela-

borate judgment, theorising about the defendant's

liability under what is called Roman- Dutch Law, to

hold that there is an implied contract of warranty

under the Roman-Dutch Law in the defendant's

contract of sale whereby the defendant was liable to

the plaintiff, and he dismissed the demurrer on that

ground.

Now suppose, for the sake of argument, we follow

where others have not feared to rush in, and suppose

we come to the same conclusion, would that entitle

the plaintiff to judgment on the express contract

which he has set up in this action ? The learned

counsel for the plaintiff himself did not pretend to

contend that the libel could be supported, unless we
were prepared to read it as referring to an implied

contract rather than in its plain and unmistakeable

language.

The practice, which is a growing one, of giving

judgments one side or the other on issues which the

j)leadings do not raise, and which neither the parties

themselves nor their legal advisers ever contemplated

or anticipated, however it has been fostered, has no

doubt given us much legal dicta, dependent on mere
speculations involving more or less bad or useless

lihw. The result has been chaos and confusion. The
plaintiff's libel discloses no cause of action, and the

action should be dismissed with costs.

It will be time enough, when the question of the

applicability of Roman-Dutch Law is properly'before

us, to seek to gather some principles which may be

practically applied to the affairs of the life of the

present day ; but I do not hesitate to assert, on the

research which I have made, that this alleged doc-

trine of implied warranty in every sale, if enforced

in its integrity, would involve results so grotesque

and ridiculous as could not be accepted by any one,

who may even pretend to set it up, as touching the

title to land among the peasantry of this Colony,

In my opinion the judgment should be set aside and

judgment entered for defendant with costs.

Laweie, J.—It is not necessary to discuss or decide

the question whether by the law of this Colony there

be an implied covenant for title in all contracts of

sale in which there is no express covenant. It is

certain that a vendor may exclude all questions of

implied warranty either by expressly stating that he

does not warrant or that he limits his liability to his

own acts or to the acts of some other named prede-

cessor in title. Here the vendor was not silent. He
made an express, though limited, covenant for title,

and it is on that covenant that the action is laid. We
are all agreed that the case turns on the construc-

tion to be put on the express covenant iu this deed

of sale.

The libel runs : "By the sail deal the defendant

" represented that he was the owner of the said land

" and promised to warrant and defend the plaintiff's

" title to it." That is not a candid nor correct state-

ment of the covenant in the deei. It runs thus :
" I

" do hereby declare that I did no act whatever pre-

" viously to invalidate this sale and I do agree to

" settle all disputes that may arise in respect hereto."

Mr. Justice Clarence, in a draft judgment prepared

before he left the island on leave, wrote, " Can we re-

" gard these latter words as a covenant for title ?

" Although not without some hesitation I think we
" ought to regard them so. If there be a doubt we
" should construe the words rather againsit than for

•' the vendor, and I think that though the words are

" rather vague the intention is that the vendor should

" by settling aU disputes about the land settle them
" satisfactorily for the purchaser."

That was the view taken by the district judge, and I

might agree to that construction of the words " I

agree to settle all disputes that may arise in respect

hereto", if these stood alone and if they were the only

covenant for title contained in the deed, but in my
opinion the clause must be read as a whole and that

as a whole it contains only a covenant against the

vendor's own acts. The disputes which he promises

to settle are disputes arising from his acts, not from,

the acts of others.

On this gi-ound I agree with your Lordships that

the action must be dismissed.

WiTHEBS, J. This case was not re-argued in ap-

peal. The defendant in my opinion is clearly entitl-

ed to judgment.

The plaintiff declared on an express covenant for

title which is not contained in his conveyance.

There is no count on the covenant implied in Roman-

Dutch Law that the purchaser of land should have

free and full possession of his property. Even if

there was, it is very questionable whether the plaint

discloses a good cause of action for damages for

breach of such a covenant. It becomes unnecessary

to discuss the points of law elaborated in the judg-

ment of the district judge.

Severted.
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Present

:

—Bitenside, C. J., and Withers, J.

(August 13 and 16, 1892.)

D. C. Kalutara,

No. 68.

In the matter of an application

for the appointment of a next
friend.

Feenando v. Feenando,

Civil Procedure— Minor, action hy—Application to

have next friend appointed—Plaint—Civil Proce-

dure Code, Chapter XXXV.

An application for the appointment of a next friend
under Chapter XXXV of the Civil Procedure Code
must be accompanied by the plaint in the action in-

tended to be brong-ht, in order that the court may
exercise its judgment as to whether it is to the interest
of the minors that the action should be brought.

This was an application by one Harmanis Fernan-
do to be appintel next friend of his two brothers

who were minors. The application set out that the
minors were entitled to a portion of a certain land ;

that the respondent had taken possession of the en-
tire land whereby it became necessary to institut an
action against him to recover possession of the same
with damages

;
that the petitioner was the brother

and guardian of the two minors and was of sound
mind and tull age and his interest was not adverse
to that of the minors and that he was the fittest

person to be appointed next friend. The respondent
appeared and objected to the petitioner being ap-

pointed next friend, contending that administration

to the deceased fa,ther's estate should first be taken
out. The district judge granted the application and
the respondent appealed.

Dornhorst, for the appellant,

Wendt, for the petitioner.

Cur. adv. vult.

On August 16, 1892, the following judgments
Tvere delivered :^

Btiensidb, C. J.—The order appealed against in
this matter must be set aside. It is manifestly an in-

judicious order to allow the applicant who owns only
three-fourteenths of the land to involve two minors in
litigation as to the whole land for which the other
owners who are adults are no parties, the minor's
mother being one of them, and it is contrary to prac-
tice t^ appoint a next friend of minora to prosecute a
suit untilthe libel itself is before the court in order that
the court may exercise its own judgment on the im-
portant question whether the minors should be ex-

posed to the expenses which may be incurred on their

behalf. If it became necessary to institute an action

the administrator is the proper person to bring it, for

although we have held thatxi minor may obtain a de-

claration of his rights as a minor to participate in the

estate of bis father without administration, I know of

no case where a minor has been aUowed to sue for

damages to the estate where an administrator should
have been appointed. In this case there does not ap-
pear any reason why administration has not been
taken out. The order and proceedings upon which
it IS granted are sat aside with costs.

Withers, J.—This order must be set aside. The
application should not have been entertained without
a plaint acaompanying it, shewing on the face oi it

that there was a good csmse of action, that it was a
proper cas; to dispense with a legal representa'ive,
and that it was to the interest of the minors that the
action should be brought.

Set aside.
: o : ^

Present :—Burnside, C. J. and Withees, J,

(Aujust 26 and 30, 1892.)

D. C. Colombo,
I „

No. C 87. ( -t^t^I-I-ENATAGAM V. PuLLENAYAGAM.

Civil Procedure—Costs—Krecution^Costs due in
interlocutory proceedings— Writ against person -
Decree— Civil Procedure Code, sections 298 299
353.

An interlocutory order for costs is an order for tl.opayment of money within tlie meaning of section 353 ofthe Givd Procedure Code and is enforceable in likomanner as a decree for money, and if the costs excee<lUs Z >o m amount, wnt against tJie person may be sue.l
out for their recovery even before the termination of
the ease.

The facts of the case sufficiently appear in the
judgment of Withers, J.

The fifth defendant appealed from an order of the
district judge discharging the plaintiff from arrest
in execution for the recovery of the costs of a previ,
ous appeal.

Dornhorst (Wendt and Sampayo with him) for the
appellant. Au order for costs is a decree and is
enforceable as such, It has been held that an order
for costs alone is a decree for a "sum awarded"
withm the meaning of section 299 of the Code D ('

Kandy, No. 2,510, 2 C. L.E. 15, and the costs' taxedm this mstance being above Rs. 200, execution
figainst person was properly issued. It was held in
this very case, reported 9 S. C. C. 132, that a decree
for costs IS seizable as a debt under writ against the
party to whom such costs are awarded. Further,
section 353 of the Code expressly provides that every
order made by a court for payment of money, not
being a fine, shall have the efEect of a decree for the
payment of money and enforceable in like manner
as a decree for money. It is submitted that an
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order for costs is an order for the payment of money

aud is therefore enforceable by execution against the

person.

Morgan, (Alwis with him) for plaintiff. Apart

from any consideration of the nature of an order for

dsts, the appellant was not entitled to issue execu-

tion against the person in this instance, because the

aanunt of costs does not in fact exceed Es. 200.

The costs in question are those of a previous appeal,

which as taxed by the Esgistrar are less than Es. 200,

l(ut to this the plaintiff has added a separate set of

costs taxed in the district court, purporting to be

costs of the appeal. [Bub'^sidb, C. J.—Did you

ask for a revision of the taxation ?] No, but all

ciists of an appeal can only be taxed in the Supreine

Court, and it is submitted that it was open to the

plaintiff, in shewing cause against the motion to

commit, to object that the writ was for a larger

amount than was due. [BuRisrsiDE, C. J.—Tour
remedy was to have the bill of costs revised before

the writ issued.] Again, it is contended that al-

thousrh it has been held that an order for costs is

executable by writ against person, that decision

must be limited to final decrees for costs and not for

costs in interlocutory matters, which svas the case in

this instance. See also section 209 of the Code

which provides for the court making orders for costs

/ when disposing of any application or action." It

js submitted that writs for costs can only issue at

the final termination of the action. Otherwise there

may be many writs against the person and a party

may be arrested many times during the course of an

action, which is not only intolerable but not contem-

plated by the law. Even if interlocutory costs can be

recovered pendingthe action bywrit against property,

a person cannot be arrested in execution at that stage.

Section 298, which provides for the issue of writs

against the person, speaks of " judgment creditor"

and "judgment debtor", terms which are inappli-

cable in any stage of the case before judgment.

Bornhorst, in reply. As regards the amount, the

question is whether the writ included anything be-

yond " costs of appeal," It does not matter in which

court they were taxed. The portion of the costs tax-

ed in the district court was that incurred there in

respect of the appeal, such as stamps for the petition

of appeal, security bond and notices and for other

matters incidental to the perfection of the appeal,

which must necessarily be taxed in the district court.

These are therefore properly included in costs of

appeal. Again, it is submitted that a party need

not wait until the final termination of the case

to issue execution for costs, more especially when

they, are appeal costs. B. C. Colombo No. 85,291,

8 S. C. Q. 109, It is noteworthy that the appeal.

out of which the costs in question arose, was one

taken in respect of an attempt on the part of plain-

tiff himself to enforce a writ for interlocutory costs.

Further, section 3.53 previously referred to is a gen-

eral provision and covers orders for costs whether

interlocutory or final. It is submitted that if an

order for costs can be enforced by writ against pro-

perty, as appears to be conceded, there is no reason

why it cannot be enforced by writ against property.

Ciir. adv. vult.

On August 30, the following judgments were

delivered :

—

Withers, J.—In an appeal from an order in cer-

tain incidental proceedings arising out of an action

in the court below a litigant was so far successful in

this court as to secure an order for his costs in ap-

peal. These were ultimately taxed to an amount
exceeding Es. 200, and execution against the property

of the party ordered to pay the costs in appeal prov-

ing fruitless, his boiy was arrested under a writ

against person. On June 14, application was made
to commit the party arrested. Oa July 6, cause was

shewn against his committal and in the result the

application was refused and the man was discharged.

The learned district judge has ruled, in short, that a

writ in execution of an interlocutory order for costs

exceeding Es. 200 cannot be sued out against the

person. Tiie question for us to decide is, is that

ruling right ? We think not, and for these reasons.

By section 353 of the Civil Procedure Code, which

apparently was not brought to the notice of the

learned judge in the discussion before him, it is laid

down that every order made by a court in any action

or proceeding between parties for payment of money,

not I eing a fine, shall have the effect of a decree for

the paymeMt of money and in default of payment ac-

cording to its terms shall be enforceable upon the

application of the party at whose instance it was

made in lihe manner as a decree for money. Now,

the implied terms of an order to pay costs are to pay

the sum duly taxed forthwith just as a decree for

money is payable when no time is fixed for payment.
" Proceeding" in that section clearly takes in inter

locutory proceedings.

Again, by section 209 an order for the payment

of costs is a decree for money within the provi^

sions of section 194 as to payment by instal-

ments.

A decree, according to the definition of the term

in the Code, is a final decree in an action, and a final

decree for money in an action is enforceable in the

first instance, (see section 217 (A), by a writ against

property, and if exclusive of interest after judgment

and costs the sum decreed to be paid exceeds Es. 200
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it is enforceable against the person in the circum-

stances indicated in section 298.

This court has already decided that a final decree

for costs only, if the costs exceed Rs. 200, is enforce-

able against the person, and section 3-53 before re-

ferred to shows that there is no difference between

a final decree and an interlocutory order for pay-

ment of money, other than a fine as regards the

mode of levying execution. Counsel before us argu-

ed that items were improperly included in the taxed

bill of costs so as to make it exceed the amount of

Es. 2u0. In this there was an alternative remedy.

His client might have appealed from the taxing offi-

cer's certificate, or when brought up under writ

against person he might have paid into court what

he considered sufficient to satisfy the writ and asked

the court for a declaration to that effect and for his

discharge, on shewing that the difference in the writ

was in excess of the order founding it.

The order of the court below must be set aside

with costs.

BiJBNBiDE, C. J.—I agree. I did not think a

doubt could exist that an order to pay costs was en-

forceable as any decree of the court for the payment

of money might be enforced, if the amount exceeded

Es. 200. It is possible that section 353 of the Code,

which is conclusive on the point, was not brought to

the notice of the learned judge.

Set aside.

-•o:-

Present

:

—Buenside, C. J. and Witheks, J.

{August 19 and, 22, 1892.)

D. C. Kurunegala,
j p^^chieala v. Pttnchirala.

No. 20.

Civil Procedure—Intervention—Added parties—Par-

ties improperly added—Admissibility of defendant's

documents—Documents not specified in list —Claim

in reconvention—Civil Procedure Code, sections 50,

51, 52, 54, 58, 111, 112, 118.

Since the Code came into operation, intervention in a

pending action can only be permitted in pursuance of

and in conformity with the provisions of section 18.

Where, therefore, certain parties were added as de-

I fendants to a pending action, upon their own applica-

tion, ^ey not being parties who ought to have been

joined or whose presence was necessary to enable the

court effectually to settle all the questions involved in

the action, and, a trial was had upon issues settled, by

consent, as between them and the plaintiff and as be-

tween the plaintiff and the original defendants, result-

ing in a judgment for plaintiff against both the original

gnd added defendants

—

The Supreme Court, upon appeal by the parties so

added, quashed all the proceediug s at the trial ns be-

tween them and the plnintiff, altirmiug the decree

against the original defendants who had not appealed.

A defendant who claims a judgtnent in reconvention,

is bound by the provisions of sections 5(i and 51 of tlie

Code requiring a plaintiff to specify in a list annexed

to his plaint and to produce in court the documents on

which he relies, and a document not so specified or pro-

duced is not admissible in evidence without the expi-ess

leave of the court under section 54.

This'was an action for a declaration of title to land,

and for possession. The plaint averred that the

plaintiff was entitled to an undivided half share of

the land under a deed of sale executed in September

1888 by one Kiri Menika in plaintiff's favour, and

that defendants had ousted plaintiff from the land

and were in wrongful possession. The defendants in

their answer denied KiriMenika's right to any share

of the land, and set up title through Kiri Menika's

sister Punchi Menika, alleging that she was entitled

to the whole land and that since her death her child-

ren and grandchildren had been in possession of the

same ; that Kiri Menika had possessed in lieu of this

land another land called Karande Cuoibura; that

the first defendant was the father of Punchi Menika's

children and, most of them being minors, he had

leased the land to the second defendant. The ans-

wer also took exception to the plaint on account of

the non-joinder of Punchi Menika's children, (the

owners, according to plaintiff, of a moiety of the

land.) The case came to a hearing on November 18,

1890, when plaintiff and defendants agi'eed upon

certain issues which were accordingly framed by the

district judge, and the trial adjourned to March 24,

1891. Thereafter, the trial was again several times

adjourned, and on October 30, 1891, the children of

Punchi Menika were added as defeudants, under cir-

cumstances fully set out in the judgment of

Withers, J.

At the trial, and upon the close of the added de-

fendants' case, their proctor tendered in evidence,

first, certain marriage registers for the purpose of

proving that Kiri Menika had been married in diga

and Punchi Menika in bina ; and secondly, a certifi-

ed copy of a lease, in order to show that Kiri

Menika when giving evidence had sworn falsely as

to the payment of the consideration. The admission

of these documents was objected to by plaintiff on

the ground that they had not been included in any

list of documents filed with the added defendants'

answer, and no notice of them had been given to

plaintiff before the trial. The district judge held

that the combined effect of sections 58 and 113 and

Form No. 16 of the Civil Procedure Code was to

Fbinied at IBS " CsYiiON Exauiseb" Pbess, No. 16, Queen 3xb£et, Fobt, Colombo.
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impose upon a defendant (as well as a plaintiff) the

duty of filins; a list of dncutnents on which he relied

and of bringing^ them into court upon appearance to

the summons. He therefore rejected the documents

tendered, holding also that the lease in question

had not been proved.

Judgment was given for the plaintiff as prayed,

with costs against the defendants, both original and

added.

The added defendants appealed.

Dornhorxt, for the appellants.

Wendt, for the phi in tiff.

Cur. adv. wit.

On August 23, 1892, the following judgments were

dehvered :

—

Withers, J.—This is an action by a person alleg-

ing himself to be a, co-owner with others to the

extent of an undivided half share of a particular land

against two strangers for declaration of title to an

undivided h:ilF share of the 'and and fur possession,

on the ground that three months before action

hriiught he, plaintiff, was ous ed from the land by

the defendants, who, he says, have ever since remained

in the exclusive occupation of the land to his dam-

age of Es. 30.

The plaintiff discloses a purchase from one Kiri

Menika in September, 1888, but what her estate was

in the land he is not ciireful to state. In the answer,

however, Kiri Menika's title to any share of the land

is expressly denied as well as plaintiff's asserted

possession. These denials are followed by a very

remarkable 'defence put into the mouth of the first

defendant, who says in effect " though the land

is not mine, I have leased the whole of it to

the second defendant, who is, in possession o' it.

The land belongs to my childern, who have been

in possession of it since the death, 12 years ago, of

their mother Punchi Menika, who owned it at her

death. In Jjar of plaintiff's claim I plead the pres-

criptive title of my children." " Plaintiff cannot

maintain this action in the absence of his ' admitted

co-heirs' ", meaning, I suppose, (as plaintiff derives

his title not from descent but from a conveyance) the

persons named in the third paragraph of the plaint

as his co-tenants.

All this stuff being the plea of a wrong-doer,

if plaintiff proves ouster and anterior possession,

he is entitled to succeed ; for actual possession

as owner is presumptive proof of property and

avails against a wrong-doer.' If the ouster is a

pure fiction, his claim merits dismissal., Actions on

sham issues cannot be too rigorously sjuppr^ssed :

they foster perjury and vexatious plitigation..

On ^"o^•ember 18, 1890, the proctors agreed to

certain issues of law and fact which were framed by

the learned judge accordingly. Two of them briefly

st ited are as follows

—

1. Was Kin Menika co-owner and in possession

of half the land in question at the date of plaintiff's

conveyance ? Or were Punchi Menika and her

children ?

2. Did Kiri Menika have and possess another

land called Karende Kumbura in lieu of this land

of Punchi Menika's, if the latter's ?

Now, tliese issues could only arise out of a contest

between the plaintiff and his vendor Kiri Menika

and the person named Punchi Menika in the answer,

but at that time there was no such contest. The
issues were quite foreign to this action, were impro-

perly framed, and should never have been agreed to.

March 24, 1.S91, was appointed for the trial of the

settled issues; but owing to the "absence of plain-

tiff's projtoi' fr jm town" the trial was adjourned

to May 14, 181)1. Then followed adjournment after

adjournment till October 30, 1891.

In this month the "added defendants" come
upon the scene, attracted possibly by the issues be-

tween the tivo sistei-s trailed across the plain path of

the record. The first "added" defendant (upon

what materials I have failed to discover) is appoint-

ed guardiHH ad litem to two infant sisters and the

infant child of a deceased brother for the purpose of

being " added as parties to the case and establishing

their right to the land in dispute"—so runs the

order of appointment.

That was the 2nd of October, 1891. On Octo-

ber 19 the guardian ad litem applies to have his wards

and himself added as parties to the action, and on

October 30 his application was granted and the

ridded defendants were required to file answer on or

before Novcnil'er 4 next, and the trial of the case

was postponed to December 9, 1891.

The district judge has not recorded his-xeasons

for thinking that the added defendants ought to

have been joined, or that it was necessary to have

them before the court to adjudicate on the q'le^-

tions involved in the action, and it is quite impossi-

ble to divine those reasons, for the questions involv-

ed in the action touch no one but the parties to it,

and are simply : Did the original defendants oust the

plaintiff ; and if so, can he show sufficient title to

recover possession of the land he has been excluded

from ?

If thii was a partition suit, or if the origin il de-

fendants h:id justified under the added defndants

as owners of the entire land, I,could have un lerstood

the appellants being le in as defendants, lint the

result of the action, decided on the simple issues

arising out of it, cannot possibly affect the a.dded
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parties. What answer the added parties could be

expected to make to a plaint which does not aim

at tliKiu directly or indirecly it is hard to oo-

jectuie, atid of course the digtricc judge could not

compel the plaintiff r,o amend his plaint so far as to

allege a cause of action again^l new parties wheu he

had no cause of action at all against them.

On February 15, 1892, the trial began. The old

issues were retained as between plaintiff and the

original defendants, and new ones apparently

settled between the plaintiff and the adde I de-

fendants and recorded on a piper marked X, which

I cannot find. They are, however, recited in the

judgment at page 79, and are,

—

1. Was the land paternal or maternal property?

2. Was Kiri Menika married in diga and Patichi

Menika in bina, or were they both married in bina ?

In the end the learned judge finds that plaintiff

was never in possession of the land in question, bat

that up to some two years before his purchase from

Kiri Menika his predecessors in title, thnt is, vir-

tually Kiri Menika herself, had acquired a prescrip-

tive title to an undivided half of the land, and that

plaintiff's vendor, Kiri Menika, was entitled by descent

from her mother to an undivided half of the land

in question, to which accordingly he declares plaintiff

entitled.

Had the added defendants been properly joined in

this action, I should not be disposed to say this find-

ing was wrong or interfere with the decree. But if

we allow the decree to stand, it seems to me that we
shall only be encouraging litijiation on perjured

issues and re-introducing the license of intervention

which prevailed before the Code. As regards the

original action, so to call it, it is manifest that the

issue of ouster was the false one. and on that ground

alone, as I said before, I think the plaintiff's action

against the original defendants should have been

dismissed.

Then, if I am right in my opinion that the added

defendants were allowed to intervene otherwise than

in accordance with the provisions of section 18 of

the Civil Procedure Code, how can thi.a Court sanc-

tion what the law declares shall not be permitted ?

We cannot do so, and must quash all the proceed-

ing! of the trial between plaintiff and the added

parties, making the latter pay their own costs.

Tlie points raised as to the documentary evidence

tendered by the added defendants are too important

, to be passed over in silence.

As these defendants claimed judgment for the

entire land, that amounts to a claim in reconvention.

A claim of the kind in reconvention cannot be sup-

ported by documents on which the defendant intends

to rely if he does not enter them in a list to be

annexed to his answer, unless by express leave of the

court they are received in evidence (see section .54

of the Code). A plaint and counter piainti must be

governed by the s-irae principles.

It was, however, competent for the added defen-

dants in this case to tender, after due proof, docu-

ments, if any, produced for cross-examination of

plaintiff's witnesses or in answer to any case set ap

by the plaintiff (see the saving clause of that section

54), the more so as the added defendants were not

summ med under section 58 of the Procedure Code to

produce documents relating to the merits of the plain-

tiff's case. The Code unfortunately does not say what

is to happen if a defendant so summoned (and he shall

be so summoned) to produce the documents mentioned

in section 58 does not do so and attempts to

procure their admission as evidence at; the trial, unless

sections 111 and 112 of the Procedure Code go

beyond the scope of Chapter XV and preclnde their

reception except for good cause shewn.

It may be, that if, having documents of the kind in

his pawer or possession, a defendant when summoned
to produce them fails to do so he will not be suffered'

to read them in^evidenc.eunless for good cause she\yn
;

but no such summons was taken out by the plaintiff

in this case. The original defendants, not having

appealed from the decree in plaintiff's favou", that

must stand, but the proceedings of the trial between

plaintiff and the added defendants must be quashe'l,

the latter paying their own costs in appeal and in

the court below. Decree varied accordingly.

BuRNsiDE, C. J.—I can add nothing. '

PresCTK .—BuRNsiDE, C. J., Lawbie and Withers, JJ.

{August 30 mid September 2, 1892.)

D. C. Colombo,
I

.

No. C 2,273. i"

ASSAUW V. BiLLIMORIA.

Givil procedure—Froctor^Petitim nf nppeal—Sigym-
ture by one proctor for another^Advocate's signa-

ture—Givil Procedure Code, section 755.

A petition of appeal of a defendaut, commencing—
"Thepetifaonof appeal of the defendant by his proc-
tor ' who was named—was signed " for" that proctor
by another and was also countersigned by an advocate—

Held, that the signature of one proctor for the other
wasbad,but that the petition of appeal having also been
signed by an advocate fulfilled the requirements of
section 755 of the Qivil Procedure Code.

The defendant appealed from a judgment given
against him.

The facts material to this report appear in the
judgment of Burnsidb, C. J.
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Borntwrst, for the appellant.

Wendf, for the respondent, took the preliminary

objection that the appeal was not properly before the

Court. The petition of appeal was not signed by the

defendant's proctor on the record but "for" him by

another proctor, whose authority so to sicrn did not

appear, and the petition did not therefore fulfil the

requirements of section 755 of the Code. He also

cited D. C. Kegalle, No. 6,299, 9 S. C. C. 65.

Dornhorst, for appellant. One proctor can always

appear and act for another in his absence or under

some emergency. In the cuse D. C- Kegnlle, No.

6,299, the petition of appeal was that of the party

himself, though it was also sisrned by a proctor for his

proctor, and was properly rejected as it was not taken

down by the secretary of the court. Here the peti-

tion is that of the proctor of the party, and is signed

for him by a brother proctor. This court has laid

down that one proctor may appear for another. D. G.

Colombo No. 81,616, Civ. Min. March 29, 1887. In

that case an objection was taken to one proctor re-

presenting another upon a motion, and the Supreme

Court observed—" This objection is founded upon a

complete misconception. No party can change his

proctor without leave of court, but there is no

reason why a proctor who for some reaso:i or other

is prevented from attending court on some particular

occasion should not avail himself of the assistance of

some other gentleman of his profession in the same

way that one advocate may represent another."

The signature for one proctor by another, whose

status as proctor the court must recognise, is sufficient

proof of authority. Besides, the proxy in this case

gives to the proctor the power of snbstitntion.

[BuRNSiDB, C. J.—But this is not, nor does it purport

to be, a case of substitution.] In any case the signa-

ture of the advocate is sufficient as provided in sec-

tion 755 of the Code.

Cur. adv. vult.

On September 2> 1892, the following judgment was

delivered :

—

BuRNsiDE, 0. J.—The defendant in this suit has

appealed. The petition of . appeal is in this form :

" The petition of appeal of the above-named defen-

dant and appellant hy John, Neill Keith his proctor

states as follo\ys", and the signature to the petition

thus :

—

"Walwin LaBboot

for J. N. Keith.

Proctor for defendant.

Walter Pebeira,

Advocate.

21. 4. 92."

Mr. Wendt, for the plaintiff, objected to the appeal

being received, quoting the words of section 755 of

the Code as follows ;
" all petitions of appeal shall be

drawn and signed by some advoc;ite or proctor or

else the same shall not be received." I presume
that what the Legislature meant was that on the

face of the petition it should appear to have been
signed by one or the other, proctor or advocate, and
if it did so purport it would be sufficient, though not
conclusive of the fact of "drawing" as well as of

signing, bnt ic would be open to any one asserting

the contrary to establish that it was neither signed

nor drawn as required. The important requirement of

the Code is the signature. I do not interpret the words
"drawn by" as meaning that the original concep-

tion, as well as manual draft, of the petition should

be that of the advocate or proctor. If the petition

itself bears the proper signature of advocate or

proctor, the necessary presumption would arise that

the proctor had drawn it, or the advocate had drawn
or settled it, and had thereby made it his own, in

the same way as regards all other pleadings, with

this exception that an advocate who draws or settles

is not required to sign them whilst the proctor is.

Now, we have held that the proctor who signs

the petition must be proctor on the record autho-

rised to do every act in the cause until his

authority has been I'evoked in the regular way and

a new appointment made, and I pause here for

myself to say I repudiate any suggestion or author-

iiy which would give countenance to the position

that one proctor may sign another proctor's name
for him, and that his right to do so should rest on the

baie assertion one way or the other of the parties

themselves. I cannot conceive anything more calcu-

lated to prejudice and endanger the intrest of

suitors or to jeopardize the fair fame of honourable

mernbers of the profession and subject it to the acts

of others less .scrupulous. Now, whilst in the body

of the petition it purports to be by the petitioner's

proctor, John Neill Keith, it is in fact not signed by

him but by somebody else, who signs "for" him

and does not claim to be, and who may or may not be,

a proctor, and there is nothing to show that he was

authorised by Mr. Keith to sign for him. Such a

signature we cannt recognise. But the petition is

signed and properly signed by an advocate. The

Ordinance i.s satisfied if the authentication is by

advocate or proctor, and I am prepared to hold that

although tlie authentication by one of them may be

bad, yet if that of the other is good, the Ordinance

is satisfied. The apparent object of the law is to

guard against frivolous or vexatious or insufficient

appeals, and I think that it is sufficiently secured

under our interpretation of the section in question.

Tho appeal should be heard.

Lawrie and Withers, JJ., agreed.
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Present :—Bubnside, 0. J., Lawbie and Witheks, JJ-

(July 21 and 26, August 30 and September i, 1892.)

P. C. Colombo, {
No. 3,760. I

P. C. Colombo,

)

No. 165. 5

Fernando v. Iampkbumal.

Sei/Estina v. Pereea.

Maintenance—Refusal to make order for mainten-

ame—Appeal-Ordinance No. 19 of 1889, sections

8, 14, and 17.

No appeal lies against the refusal of a police magis

irate to make an order for maintenance under the

Maintenance Ordinance, 1889.

Each of these cases was an application by the

complainant party under section 3 of Ordinance

No. 19 of 1889 for an order on the defendant to pay

a monthly snm by way of maintenance. In each

case the police magistrate after investigation refused

to make the order asked for and dismissed the appli-

cation, holding, in the one case, that the prosecutrix,

the wife, was not acting ftonff. /i.rf«, and in the other

that it had not been satisfactorily proved that de-

fendant was the father of the child in question.

The complainants appealed.

The cases first came before Burnside, C. J., on

July 21, 1892.

In case No. 8,760 :—

Dornhorst, for the appellant.

Pereira, for the defendant took the preliminary

objection that no appeal lay.

In case No. 165 :

—

Wendt, for the appellant.

Dornhorst, for the defendant.

Buenside, C. J., reserved the question whether an

appeal lay for the consideratioli of a fuller Bench,

and the appeal accordingly came on July 26, before

Burnside, C. J , and Lawrie, J.—By arrangement

between counsel the cases were argued together.

Pereira, for the defendant. No appeal lies against

an order like the present, where the police magihtrate

declines to make an order on the defendant-to pay an

allowance. Under section 17 of the Maintenance

Orditfence, the right of apppeal is given only against

orders made by a magistrate und.'r sections 8 and 14.

Section 14 merely gives the right of appeal to the

complainant a<>ainst an order refusing to issue sum-

mons, while the only order whicii Section 3 contem-

plates is an order on defendant lo lay a monthly al-

lowance. No other appeal is allowed by this Ordi-

nance. Even if the general right of appeal is to>

apply, the magistrate's refusal to make an order

amounts to an acquittal (for it is ground for a plea of

res judicata, P. C. Knwh/ No. 10.7()9, I 0. L. R. 86),

and it is only the Attorney-General who can appeal.

We7idt, ioT the complainant. Section 17 was in-

tended to give an appeal against every po<sib!e order

a magistrate might make on such a pros oution.

Section 14 deils with the refusal to issue process,

after summary examination of the complainant,

while section 8 provides for a final order, one.

way or the other, after full iiiqui'-y. Such final

order need not necessarily be the one as\-ed for, viz,,

an order to pay an allowance, but may be the con-

trary order, refusing to direct such payment In

either case the appeal is competent. The decision

that res judicata might be pleaded to a second pro-

secution does not, it is sulmiitted, give the order the

effect of an acquittal. Proceedings nn ler this Onli-

nance are in their nature civil, though instituted in

the police court, and the resti-iction on appeals, im-

posed by the Criminal Procedure Code, is not

applicable.

Oiir. adv. vult.

Their Lordships not being able to agree upon a

judgment, the case came on for argument befoi'e the

Full Court, consisting of Burnside, C. J., Lawrie and

Withers, JJ., when eou sal agreed to take the

decision of the Court without further argument.

Cur. adv. vult.

On September 2, 1892, the following judgments

were delivered :

—

Burnside, G, J.—I have no doubt whatever that

this appeal cannot be supported, and I think there is

much reason that it should not be. The only oriler

which a magistrate is empowered to make under

section 8 of the Maintenance Ordinance is t,o " order

such person (father of child or husband) to make a

monthly allowance," &c. If the magistrate make
such an order, then " the pai% dissatisfied with it"

has the right to appeal against x%. But if he makes

no order there is nothing to appeal against.

In this case the magistrate says, " the application

is dismissed." I construe that to mean, " I make no

order." Consequently no appeal lies. But if it be

said that the inagistraite's order is a definite order be-

yond his powers, then I answer if an appeal lies it

must be under the general law, giving the general

right of appeal from p lice courts to the Supreme
Court, an(3 such appeal must be governed by the

general law, and as the order amounts to' an acquit-

tal, ohe appeal must be y tlie .Utorirey-dcrieral.

Printed at the " Ceylon Examinee" Peess, No. 16, Queen Steket, Poet, ColomSo.
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Lawrie, J.—In this application under the Main-

tenance Ordinance, 1889, the magistrate, after hear-

ing evidence, pronounced the following final order :

" I do not think that it is satisfactorily proved that

the defendant is the father of the child. The appli-

cation is dismissed."

My lord the Chief Justice and my brother Withers

are agreed that the appeal against this order must be

rejected. I am unable to concur. I would hear the

appeal on its merits. For reasons which I shall

afterwards give, I am of opinion that the right to

appeal against a dismissal is expressly conferred

by section 17 of the Maintenance Ordinance, but

at present I shall assume that it is not so con-

ferred. The Ordinance 1 of 1889, section 30, fol-

lowing the Charters and the older Ordinances, confers

on the Supreme Court appellate jurisdiction which

extends " to the correction of all errors in fact or

in law committed by any police court".

This express enactment conferring jurisdiction

cannot be repealed or even limited by meie implica-

tion. Jurisdiction expressly conferred by the legis-

lature can only be taken away by equally express

enactment.

The Maintenance Ordinance is silent as to the

general powers of the Supreme Court : it reiterates

and emphasizes the right to appeal from certain

oiders. Assuining that the order now appeiled

agtiinst is not one of these, it seems to me that the

omission to reiterate the general law that this Court

has jurisdiction to correct all the errors which a

police court may commit in dealing with applications

under the Maintenance Ordinance does not affect nor

diminish the powers expressly given to us. The
rule r.xpressio unim est excltisio alterius does not, in

mj opinion, apply.

Another question is, assuming that this Court has
jurisdiction to review in appeal the order, is this

an acquittal of an accused, and as such must the

appeal be at the. instance of the Attorney-General

under section 404 of the Criminal Procedure Code ?

I think not, because my opinion is that the Main-
tenance Ordinance expressly gives the right of appeal

against a dismissal, end for this reason it frives a right

of appeal against all orders made by a magistrate under

section 3. That section gives the magistrate power,

on cause shown, after due proof, to order a defendant

to niaiie a monthly allowance. Such a power
necessarily inclu,les the power, oh cause shown, after

due enquiry, to refuse to make the order. The
magistrate is bound to decide one way or the other.

He must dispose of the case. Whichever way he de-

cides, it is equally a decision under the section of the

Ordinance which gives him power to decide, and, in

my o,iiniun, a judgment dismi>sing an application

because the proof is insufficient is as much an order

under section 3 as a judgment to make a monthly

allowance, because the proof is suflSeient.

Withers, J.—This is an appeal from a refusal of

the magistrate, after an examination of the complain-

ant and her witnesses, to order the husband to make
his wife, the complainant, a monthly allowance. Can

we entertain the appeal ? In my opmion, we cannot.

The right of appeal is not a right of common law

but of statute, and what does our statute 19 of 1889

say ? It says, in section 17, that any person who

shall be dissatisfied with any order made by a police

magistrate under section 3 or 14 may appeal to the

Supreme Court. The order under section 3 is an

order requiring a husband to make his wife, or a

father his child, a monthly allowance. The order

under section 14 is a refusal to issue a summons
after exahaination of a person who applies to the

police magistrate for an order of maintenance or for

a warrant to enforce an order of maintenance.

Save these two orders, no order in proceedings

under this Ordinance can be appealed from.

Appeal rejected.

-:o;

Present :

—

Bubnside, C. J., and Withers, J.

{August 19 and l'6, 1892.)

V '

A t\nr, ' ! Watson v. Allagan Kajs-gaisY.
JMo. 4,967. J

Promissory note—Stamp—Nute payable on demand—
" Postage Revenue, Five Cents" stamp—Admissi-

bility of note in evidence—Ordinance No. 3 o/' 1890,

section 5

—

Proclamation of Au-gust 1. 1 890.

Since the Stamp Ordinance, No. 3 of 189o, and the

Proclamation of Angust 1, 1890, issued thereunder, a

promissory note payable on demand, bearing a stamp
of the denomination " Postage Revenue, Five Cents",

is not duly stamped and is inadmissable in evidence.

This was an actii in on a promissory note payable

on demand, and dated October 24, 1890. The stamp

affixed to the instrument was a " Postage Revenue,

Five Cents" stamp. The defendant in his answer

took exception to the promissory note as not having

been duly stamped.

The note when tendered in evidence at the trial

was objected to by defendant. The district judge

overruled the objection as to the validity of the note,

and eutered judgment for the plaintiff with costs.

The defendant appealed.

Dornhorst, for the appellant. It is submitted that

this document was not duly stamped and waswrong-

ly admitted in evidence. By section 5, subsection 1,
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of Ordinance No. 3 of 1890, the Governor wab em-

powered by notification to require special stamps

to be used for particular instruments. The notifi-

cation of August 1, 1890, * issued under this section,

while it permitted certain documen U to be stamped

with the "Postage Revenue" stamp, expressly excluded

promissory notes from the category. Therefore, it

is submitted that this note was not properly stamped

and was not admissible in evidence.

There was no appearance for the respondent.

CjW. adv. vult.

On August 26, 1892, the following judgments were

delivered :

—

BuBNsiDE, 0. J.—The importnnt question in this

case was whether the promissory note, sued on by

the plaintiff and tendered in evidence at the trial,

was properly stamped. It was a note payable to the

payee on demand, and it had been stamped with

a " Postage Revenue" stamp of five cents. The de-

fendant had warned the plaintiff of the objection in

his answer, in which he pleaded to the sufficiency of

the stamp. Notwithstanding this patent objection,

at the trial the plaintiff tendered the note in evidence,

and although again objected to, the learned district

judge admitted it and gave judgment with costs for

the plaintiff, and the defendant has appealed. I am

sorry that I cannot follow the learned judge ia

treating an objection to the sufficiency of a stamp as

a " petty refinement.". The law has said, it shall

not be lawful to use stamps other than the special

stamps provided for particular instruments. It has

also declared that no instrument shall be pleaded or

given in evidence, or be good, useful, and available in

law unless it is duly stamped " in accordance with

law". Now, this insorument is not stamped in accord-

ance with law. The stamp used on it is a postal

revenue stamp, and if it had been contended that

* Notification.

It is hereby notified for general information that the Governor of Ceylon, with the advice of the Executive
Council, in pursuance of tlie powei- in liiin vested by suh-section 1 of section 5 of " The Stamp Ordinance 1890,"

requires that the special stamps set forth in the left-hand column of the Schedule hereto shall he used for tlie particular

nstruments described opposite to tlie said special stamps in the right-hand column of the said Schedule:^

Schedule.
Description of Stamp.

Stamps witii the word " Judicial'' printed
|

thereon f

Stamps with the words " Warehouse
)

Warrant" printed on them f

Stamps with the words " Foreign Bill" )

printed on them )'

Stamps with words " Ceylon Stamp Duty"
J

printed on them

Description of Instrument.
For all instruments in respect of which the stamp duty --S fixed in Parts

II., III., and IV. of Schedule B to Ordinance No 3 of 1890.

For the Warehouse Warrants and duplicates mentioned in Part V. of
Schedule B to Ordinance No. .3 of 1890.

For all Foreign Bills iu respect of which the stamp duty is fixed in

Part I. of Schedule B to Ordinance No 3 of 1890.
For all instruments in respect of which stamp duty is fixed hy

Schedule B to Ordinance No. 3 of 1890 other than those for which
special stamps have been hereinbefore notified, and other than those
for which stamps bearing the words " Postage Revenue, Five Cents"
are permitted to be used as hereinafter notified.

It is hereby further notified for general information that the Governor, with the advice of the Executive
Council, has directed that the stamps bearing the words " Postage Revenue Five Cents" may be used both for post-
age and for the insti-uraents subject under the Ordinance No. 3 of 1890 to stamp duty of five cents, specified in the
annexed list.

List referred to:

Acknowledgment of a debt exceeding Rs. 20 in amount of value, written or signed by or on behalf of a
debtor m order to supply evidence of such debt in any book (other than a Banker's Pass Book), or on a separate piece
of paper, where such book or paper is left in the creditor's possession.

Inland Bills (other than Promissory Notes), Drafts, Cheques, or Orders for the payment on demand of any
sum of money to the party named therein, or to the bearer, or to order.

Broker's Notes each cop)'.

11. J- 1 ^^^'t °i
"^1°** ^°^^' *°'" ^^^ «°"'>'eyance of goods for hire by cart or boat along any road, river, or canal, when

the distance to be traversed by such cart or boat shall exceed one mile outside the limits of any Municipality or Local
Board,—on the origmal and each copy thereof

j r j

% Certificate or other document evidencing the right or title of the holder thereof, or any other person, either to
any share, scrip, or stock m or of any company or association, or to become proprietor of any share, scrip, or stock in
or 01 any company or association. > r-

Dehvery Order in respect of goods; that is to say, any instrument entitling any person therein named to the
delivery ot any goods lying in any dock or port, or in any warehouse in which goods are stored or deposited on rent or
hire, or upon any wharf, such msti-ument being signed by or on behalf of the owner of such goods, upon the sale or
transter ot the property therein, when such goods exceed in value Rs. 20.

Recipt or discharge given for or upon payment of money amounting to Rs. 20 or upwards.
Shipping Order tor the conveyance of goods on board any vessel.

By His Excellency's command.
Colonial Secretary's Office, B. Noel Walker,

Colombo, August 1, 1890. Colonial Secretary.
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the Governor in Council had, as he may have done,

permitted postal re,venue stamps to be used for

commercial instruments, it was on the plaintiff to

show it. We are bound to take judicial notice of

Proclamations in this respect, and we find that

although it has been permitted to use postal revenue

stamps for certain instruments, promissory notes

of this description have been expressly excluded from

the list. I think it would be very unfortunate if in

a Colony like this we encouraged or permitted that

looseness in the application of the stamp laws

which has become almost a part of the practice

and procedure of our minor courts, and I make
bold to say that it is a matter of extreme import-

ance, if the Legislature says that a blue stamp
shall be used on a particular instrument, that

we should not adjudge that a green one will do

as well. Nor can I see that it is ridiculous that a

distinction should exist in the colour or shape of

stamps indiciiting particular instrument. On the

contrary, it appears to me to be orderly and sensible

and calculated to prevent frauds on the revenue and
in the stamping of instruments. But whatever our

own opinion may be, it is the Legislature who has

prescribed it, and that should be sufficient for us.

The note in this case was valueless and should not

have been admitted in evidence, and the plaintiff's

action must be dismissed with post in both courts,

except defendant's costs of his claim in reconven-

tion which he has not attempted to prove and which

he (the defendant) will pay.

Withers, J.—This is a class of defence which
may not be very creditable to him who pleads it ; but,

if it is a legal one, it must be sustained. When
this note was tendered in evidence it was proper-

ly objected to. It cannot avail the holder. If

the officr of the court had brought to the court's

notice the impropriety, so to call it, of the stamp on
the note when it was produced with the plaint to be

filed, the note would have been rejected and much
expense and disappointment saved.

Present:—Burnside, C. J., and Lawbie, J.

{December 1, 1891, July 26 and August 5, 1892.)

"

XT "onf ^' } Sando v. Abeygoonewardane.
JNo. 394.

J

Ejectment—Title to land—Mortgage.—Conveyance of

land hi/ Mortgagor to assignee of mortgage decree—
Prior sale ot land against mortgagor under writ—
Judicial sale.

A mortgagor of a certain land, against whom judg-
ment and mortgage decree had passed in a suit upon
the mortgage bond, by a private conveyance, in which
the mortgagee joined to signify his consent, sold the
land to an assignee of the mortgage decree in satisfac-

tion of the mortgage. Previous to this sale the same
land had been sold under a simple creditor's writ against
the mortgagor to a, purchaser, who duly obtained a
fiscal's transfer and entered into possession.

In an action in ejectment by the purchaser under
the private conveyance against the purchaser at the
fiscal's sale

—

Held, that the former had no title to the land aa
against the latter.

The first defendant by a bond dated July 26, 1882,

mortgaged a cert:iin land to the Oriental Bank Cor-

poration who subsequently assigned the bond to one

Dias. Dias put the bond in suit and, having obtain-

ed judgment on the bond and a mortgage decree,

assigned the same to plaintiff by deed dated Decem-
ber 16, 1890.

By deed, also dated December 16, 1890, the first

defendant, with the consent of Dias signified by his

joining in the deed, conveyed the land to plaintiff in

satisfaction of the judgment and decree against

hire. The plaintiff, averring this title and also

alleging that the second, third, fourth, fifth, sixth,

seventh, and eighth defendants were in unlawful

possession of the land, brought the present action

for possession and for a declaration of title to the

land.

The seventh defendant, among other things,

denied plaintiff's title and pleaded that under writ

issued against the first defendant in a certain

action the said land was on September 13, 1888, sold

by the fiscal and purchased by one Clara Amara-

singhe who having obtained a fiscal's transfer dated

December 6, 1888, conveyed the said land to seventh

defendant by deed dated January 17, 1889, and that

he, ihe seventh defendant, was ever since in posses-

sion thereof.

The other defendants raised various defences

which are not material to this report.

The district judge gave judgment for the plaintiff

as against the second, third, fifth, and seventh de-

fendants, holding that the assignment of the mortgage

decree and the sale of the land to him by the

mortgagor gave him a right to it against the seventh

defendant. He dismissed the action as against the

fourth, sixth, and eighth defendants on the ground

that no cause of action was proved against them.

The second, third, fifth, and seventh defendants

as well as plaintiff appealed.

Withers, for the second, third, fifth, and Heventh

defendants.

Pereira, for the sixth defendant,

Morgan, for the eighth defendant.
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Domhorst {Wendt with him) for the plaintiff.

Cur, adv. vult.

July26, 1892. Clakenoe and Dus, JJ., before whom

the appeal was first heard, having directed that the

case should be set down for the Full Court, the ap-

peal came on for argument this day before Bukn-

siDE, C. J., and Lawrib J., Withers, J., who had

when at the Bar appeared at the first hearing of the

appeal, now taking no part in the case.

J. Orenicr {Sampayo with him) for the second,

third, fifth, and seventh defendants, cited Z). C. Qalle,

No. 54,324, Civ. Min. April 80. 1892.'

Senathiraja for the sixth defendant.

Morgan for the eighth defendant.

Domhorst {Wendt with him) for the plaintiff.

Cur. adv. vult.

On Augusst 5, 1892, the following judgments

were delivered:

—

BuRNSiDE, C. J.—This action was originally

brought against eight defendants, the',first and fourth

have dropped out of it. The libel prayed that first

defendant be cited to warrant plaintiff's title to the

premises specially described. Beyond that the suit

takes no further notice of him. And it also prayed

that second, third, fourth, fifth, sixth, seventh, and

eighth defendants be cited to shew cause why the plain-

tiff should not be declared entitled to the premises and

put and placed in quiet possession and for damages and

costs. The premises referred to are (a) a garden

with certain buildings and an oil mill thereon, called

G-ederawatte, and (6) a field adjoining called Owita

Cumbura.

The fourth defendant did not appear, and the plain-

tiff seems content to take no further steps against

him. The second, third, fifth, and seventh joined in

one answer defending the action. The sixth filed

a separate answer disclaiming title. The eighth also

filed a separate answer defending the action.

The learned district judge has given judgment

for the plaintiff as respects the garden and buildings

and mill thereon, with costs against the second, third,

fifth, and seventh defendants. He has dismissed the

plaintiff's claim in respect of Owita Cumbura and he

has condemned the plaintiff in the costs of the sixth

and eighth defendants. The plaintiff as well a« the

second, third, fifth, and seventh defendants have ap-

pealed.

I will now deal with the judgment as it affects the

respective appellants.

The sixth defendant by his answer disclaimed title,

and I can find no appeal against that part of the

judgment which awards him his costs. The judg-

ment is therefore affirmed, and the sixth defendant

is entitled to no appeal costs.

By his answer the eighth defendant disci iiraed title

to the garden and buildings thereon. He asserts a

claim to the owita derived from a fiscal's saL', but be

admits he has no fiscal's conveyancL', and he denies

possession. Plaintiff has proved nothing against

* Present:—Clarence and Dias, JJ.

{March 15 and April 30, 1819.)

So mS' [
«^^^^ ^- N-holas.

Clarence, J.—The only reason apparent for any
interference with this judgment is that the plaintiff's ac-

tion has not been dismissed, the district judge having
mci-oly entered up a nonsuit. The defendants, however,

have not .ippealed.

In 1 883 the owner of this land, Hendo, mortgaged it

to .plaintiffs, who afterwards got judgment on their

mortgage wit h the usual mortgagee's decree, and thereafter

-assigned the benefit of their judgment to '^arolis. For
some reason or other, the property was never sold by
fiscal's sale in execution of this mortgage decree, but a

sale was effected by auction, in September, 1 887, at which
plaintiffs became th» purchasers. Meanwhile. Hendo had
made% lease in favour of first defendant. These, omitting

details which need uot be noticed, are the substantial facts,

and plaintiff's complaint is that first defendant is in pos-

session under his leasi and prevents plaintiffs from get-

ting possessiiju under tliciii' purchase.

Upon the pleadings plaintiffs show no right to eject the

first defendant. Had the property been sold under the

mortgage decree, very different considerations would have

applied. Plaintiffs do not, however, in their libel aver

any facts which clothe them with any right under the
mortgage. They merely aver that the iiolder of the

mortgage decree for the purpose of having the mortgage
debt paid and discharged " caused the defendant to have
the said share of land, &c., sold by public auction", and
they further aver that the purchase money was appropriat-
ed in payment of the mortgage debt. In point of fact all

that plaintiffs purport to show is that the mortgagor sold

and conveyed the land to a purchaser, the plaintiffs, and
that the moi-tgage was thereafter paid off and extin.guish-

ed. There is no suggestion of anything keeijing the mort-
gage alive in favor of the purchasm-s, and no suggestion
of any conditions of sale at the auction. Plaintiffs' efforts

at the hearing seem to have been to shew some parol

agreement on the part of the lessee.

It is unnecessary upon this appeal to enter into any
consideration of other matters alluded to in the judgment
of the district judge, as for instance the couuection
between first defendant's lease and a previous lease.

Nor need we enter upon any speculation as to t)ie motives
which actuated plaintiffs and those associated with them
in a somewhat notably circuitous course of action. Plain-
tiffs' action fails because plaintiffs are not clothed with
any right under the mortgage, and this appeal must be
dismissed with costs.

DiAS, J , agreed.

Feinted at the "Ceylon Examinee" Peess, No. 16, Queen Street, Fort, Colombo.
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him; and should not have joined him' in the action.

The judgment therefore dismissing the action in res-

pect of the owita was right, bub the eighth defendant

should have no costs occasioned by his pleas on which

he has been virtually beaten. So much therefore

of the judgment as adjudges costs to the eighth

defendant will be set aside and the defendant will

have no costs in either court.

This brings us to the appeal of the second, third,

fifth, and seventh defendants. They contest the

plaintiff's title to the garden and the buildings on it,

and they set up their title as follows:—The first

defendant owned the whole of the premises, and

in 1882 mortgaged them to the Oriental Bank
Corporation, who, in April, 1890, assigned the

mortga;<e to Jacob Dias, who, in August, 1890,

obtained, a judgment and mortgagee's decree. In

December, 1890, Jacob Dias assigned his judgment

to plaintiff, and at the same time plaintiff took a

conveyance of the premises from first defendant,

the mortgagor. Plaintiff avers that the last seven

defendants keep, him out of possession since his

purchase.

In April, 1888, the buildings in the garden were

put up to fiscal's auction under a money jmdgttie.t

against first defendant, and third defendant was de-

clared the purchaser. The third defendant, however,

has obtained no conveyance, and consequently he has

nothing whatever to oppose to the plaintiff's title

under his conveyynce from first defendant, whose

title has not been divested. So far, therefore, as

concerns the buildings on the garden, plaintiff has

established his right to be put and quieted in pos-

session of them as against the third defendant and as

against the second defendant who claims through

th'rd defendant. Judgment against them should be

affirmed, only so far however as it effects the

buildings; and inasmuch as the plaintiff has only

partially succeeded against these two defendants, he

should only have costs to that extent; but inasmuch

as it would be most difficult to separate the costs

with any degree of correctness, each party will bear

their own costs in both courts.

Then as to the fourth, fifth, and seventh defendants.

In September, 1888, the garden itself was put ap to

fiscal's auction in execution of the judgment just

mentioned and bought by one Clara Amarasingha,

who got the conveyance in December, 1888, and in

1889 she conveyed to seventh defendant, and seventh

defendant is now in possession. On these facts it

is plain that plaintiff has no right whatever to eject

seventh defendant from possession of the garden.

The mortgage decree was not binding in seventh

defendant, as he was no party to it, and the plaintiff

can only recover in ajectment on the strength of his

own title. Now, whatever rights he may have as

mortgagee to obtain a conveyance to perfect his title,

it must not be disputed that in an action like this

the plaintiff cannot treat the sale by the fiscal as

conveying nothing to the seventh defendant's vendor.

It certainly conveyed the mortgagor's right, title, and

interest, subject however undoubtedly to the right of

the mortgagee, and until that title is defeated there

is an hiatus in the plaintiff's title.

It would have been different had matters been

reversed and the plaintiff been in possession and the

seventh defendant seeking to eject him, or had the

plaintiff in this suit prayed for a mortgagee's decree

so as to stop the seventh defendant from setting up

the barren legal title which is in him and obtained

from the moitgagor. Here the plaintiff claims a

declaration of title and virtually to eject the seventh

defendant, who undoubtedly has a title, however

barren it may be, and liable to be defeated. It is

not necessary that we should touch the question

whether the mortgage is merged in the judgment

:

all we decide in setting aside that part of the judg-

ment affecting the garden is that the title of the

mortgagor had passed under the fiscal's sale to the

seventh defendant's vendor and was in him, and the

plaintiff's title to bring ejectment is in that respect

imperfect, as imperfect as that of the mortgagor's

would have been, for the same purpose, aftei- the

fiscal had sold his right, title, and interest in the

mortgaged premises.

The judgment of the district judge must therefore

be set aside and judgment entered for seventh defen-

dantin respect of the garden, and we would have given

him his costs, but, in view of the answer charging

fraud which he and others set up without any attempt

to prove it, each party, plaintiff and seventh defendant,

will pay his own costs.

With respect to the fifth defendant, why he was

brought into the action is not apparent, and why he

joined in the answer and defended the action is not

manifest. He does not attempt to justify under the

seventh defendant, and I think for that and the other

reasons already given plaintiff and fifth defendant

should also each bear his respective costs in both

courts.

Lawrib, J.— I agree.

-: :-

Present: WiTHKRS, J.

(August 25 and September 1, 1892.)

N fi49
'

I

WlJEYESINGHE V. RyAN.

Glerk— Wrongful dismissal—DomesitQ servant—
Notice—Action for a month's wages in lieu of

notice.
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A clerk as such is not a " domestic servant" and is not

entitled before dismissal to a month's notice or a month's

wages, unless the terms of his eujyag'emeiit were on the

footinof of the custom as to month's notice or month's

wages usually g-overning the contracts of domestic

servants with their employers.

This was an action brought by the pluintiff for

wrongful dismissal from the defendant's service. The

plaint averred that the plaintiff entered the service

of the defendant in the cajiacity of tfa maker and

clerk (HI a monthly salary of Rs. 40 ; that he was

paid his salary up to December 17, 1891, and was

then wrongfully discharged without due notice, and

that by reasou of such wiono;ful disuh.irge he was

entitled to receive the sum of Rs. 40 f ir a month's

wages from itecember 17, 1891. The dtfendant de-

nied that the plaintiff was wrongfully discharged or

that any sum was due to him as wages, and averred

that the plaintiff left, of his own free will. The com-

missioner gave plaintiff judgment for the amount
claimed, and the defendant appealed.

Dornhorst, for the appellant.

Wendl, for the plaintiff.

. Cur. adv. vult.

On September 1, 189^, the following judgment
was delivered :

—
Withers, J.—I do not think plaintiff" is entitled

to succeed in this action. He claims Rs. 40, which
was the sum paid him monthly as a tea factory clerk,

as if he was a menial servant engaged on the cus-

tomary terms of a month's notice or a month's
wages. Now, he was not a domestic servant, and he
nowhere alleges that the terms of his engagement as

a clerk were, on the footing of the custom usually

understood to govern the contracts of domestic ser-

vants with their employers in respect to the deter-

mination of service. Then, was he kept out of

employment in consequence of the alleged wrongful
dismissal and so deprived of the wages he would
have otherwise earned ? He neither alleges this nor
proves it. Again, was he ready and willing to con-
tinue in defendant's service after December 17,

1891, in the same capacity and on the same terms as
heretofore ? He does not allege this, n6r to my mind
does he prove it. Defendant, in paragraph 5 of his,

answer, says in effect that plaintiff took umbrage
at the^easures delgudant was taking for the pro-

tection of his interests and said he was unwilling to

remain any longer in his service and asked to be paid

np and discharged. The evidence satisfies me that

tliis was the case, and that is quite fatal to plaintiff's

claim.

For these reasons the learned commissioner's

judgment must be set aside and plaintiff's action

dismissed with costs.

Set aside.

Present : Burnsidb, C.J., and Withers, J.

{August 26 and .SO, 1892.)

\t
''

, r,iA r\
' ! MeERA Lebbe Marikak v. Bell.

No. 1,944 0. (

Landlord and tenant—Lease— Tacit, hypothec for rent

— Lion—Interruption by lessor of lessee's enjoyment

— Re-entry— Cnncellaiion of lease.

A lessor has a lien for rent due upon the goods of the

lessee brought upon the demised premises, but he cannot
by way of preventing the removal of the goods and so

preserving his Ken enter upon the premises and exclude

the lessee therefrom. Such entry and exclusion consti-

tute an interruption by the lessor of enjoyment of the

demised premises, discharging the lessee from liability

for future rent, and entitling him to annulment of the

lease and to damages.

The plaintiff as lessor sued the defendant as lessee

of a house to recover Rs. 300 as rent for the three

months between August 15 and November 15, 1891,

upon a lease for two years dated August 6, 1891.

The defendant in answer admitted the rent to be

due, and by way of claim in reconvention alleged
"

that on November 16 the plaintiff' had unlawfully

entered upon and taken possession of the demised

premises and since continued in such possession.

The defendant claimed Rs. 2,000 damages and a

cancellation of the lease, and asserted a right to set

off against the rent due a sum of Rs. 200 paid in

advance to plaintiff as rent for the last two months of

the term. The plaintiff in reply alleged that shortly

after institution of this action (which was commenc-
ed on December 1) he found that defendant was
removing his goods from the premises in order to

defeat and deprive the plaintiff of the tacit hypothec

which in law he had over them ; and the plaintiff

therefore to conserve his hypothec placed extra locks

upon the outer doois of the said premises.

The district judge held that plaintiff had a right

to prevent the removal from the demised premises of

the invecta et illata over which he had a tacit hypothec ;

that defendant might at any time have got permis-

sion to remove by paying down the arrears of rent,

and was therefore not entitled to damages. He gave
judgment for plaintiff as prayed, and dismissed the

claim in reconvention.

The defendant appealed

Van Langenherg, for the appellant.

Dornhorst {Loos with him), for the plaintiff.

Van Langenherg, in reply.

Cur. adv. vult.

On August 30, 1892, the following judgments
were delivered :

—

BuBNsmE, 0. J.—This is an action for three

months' rent payable on a lease for two years, in
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which is contained a clause of re-entry in these

words :
" if the said monthly rent or any part thereof

shall be in arrear and unpaid for the space of ten

days after any of the days on which the same shall

become due, ic shall be lawful for the said lessor to

cancel and determine these presents and eject the

tenant from the premises."

The defendant admitted that the rent was due, and
he pleads that the plaintiff unlawfully entered upon
and took possession of the premises and kept the

defendant out of possession, and he asks for cancel-

lation of the lease and for damages in reconvention,

and also to s t off Rs. 200, which he had paid in

advance for the reiit of the two months at the end of

the term, against the rent admitted to be due. The
plaintiff replied denying that he took possession or

is in unlawful possession of the premises. He alleges

that the defendant being inlebted to him for rent

as claimed in this action was removing goods from

the premises in order to defeat and deprive the

plaintiff of the tacit hypothec which the plaintiff had

over the gools on the premises, and in fraud of the

plaintiff's rights the defendant continued to I'emove

the said goods and the plaintiff belieoes did actually

remove all or the greater part of his goods, and the

plaintiff therefore to conserve his said hypothec

placed extra locks upon the outer doors. The plaintiff

also denied the right of the defendant to obtain a

cancellation of the lease or to set off the rent paid in

advance. These are the pleadings, and upon the face

of them it cannot fail to strike one's curiosity to

discover how the plaintiff could conserve a hypothec

over goods by locking up the room from which they

had been in his own belief previously removed. I do

not believe such a power is given by Eoman-Dutch

Law. The facts, as disclosed in the evidence, are

substantially those alleged in the pleadings, and the

district judge gave judgment for the plaintiff for the

rent due and dismissed the defendant's claim in

reconvention, holding that the plaintiff had a right to

prevent the removal of any property from the demised

premises till the arrears of rent were paid. The
defendant has appealed. Without going into the

recondite mysteries of Eoman-Dutch Law, and

theorising about the jus retentionis under a tacit

hypothec, it may be freely admitted that in this case

the landlord had a lien for rent due and a right to

distrain on the property of his tenant on the

demised premises—quite as extensive a lien or right

to protect it as any claimed for the landlord under

the imperfectly understood mediaeval theories which

have been invoked, but he has no rght whatever

to lock up the house of his tenant and exclude

him from the beneficial enjoyment of the leased

premises, either to enforce his lien or to prevent the

tenant from removing the goods from the premises,

nor can he if he makes a distress for rent exclude

the lessee from any part of the demised premises.

Grianted therefore that even to enforce his jus reten-

tionis and to maintain his tacit hypothec he had the

right to distrain these goods, it remains to be sh wn

by what law he might lock up the house and keep

the tenant dispossessed and evicted. The learneJ

counsel who argued this case for the respondents

with his wonted earnestness and ingenuity urged

that the plaintiff had the right under the covenant to

re-enter and terminate the lease as the covenant for

payment of rent had been broken. I would be pre-

pared to grant him that right, although it is said that

by the aforesaid Eoman-Dutch Law he cannot do so

except by judicial process. I would prefer to adhere

to the English law by whii;h the people themselves

believed that they were bound. But if I assented to

that proposition, then the re-entry of the landlord no

doubt terminated the lease: and the plaintiff has

asserted in his pleadings that the lease has not been,

and that the defendant has no right to have it, termi-

nated. The clear law on the matter is that the

defendant owes the plaintiff three months' rent,

that the plaintiff in entering upon the premises and

excluding the defendant therefrom committed an

eviction which justifies the defendant to claim damages

and a declaration that the tenancy and the right to

rent has terminated, and that the plaintiff had

received from the defendant Es. 200 as rent which he

is not entitled to retain. Under all the circum-

stances I do not think defendant is entitled to any

exemplary damages; he should have paid his rent.

I Would give him Es. 25 damages and I would

decree that the tenancy had terminated and no right

to further rent exist, and I would decree that

the plainitff pay the defendant the sum of Es. 200

already paid by the defendant to plaintiff in lieu

of rent. After deducting the sum of Es. 225 in

reconvention, judgment would therefore be given for

plaintiff for Es. 75, each party paying his own costs

in the court below and the plaintiff paying the

costs of appeal.

WiHHERs, J.—Whether a local landlord can re-

enter on demised premises under a proviso for re-entry

and without judicial sanction, or whether, without

such sanction, he can distrain for rent on the premises,

are (Questions which it is unnecessary to discuss, because

in my opinion the conduct of the plaintiff in this

action was not an exercise of either right.

I have no doubt that by our law a substantial

interruption by the landlord of the enjoyment of

demised premises discharges a lessee from any liabili-

ty to pay rent (except of course what has accrued
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due) and entitles him to claim an annulment of the

contract of lease and damages, if any, for the

interruption. It cannot be contended that the

padlocking of the doors by the landlord in the

manner described was not a substantial interference

with the lessee's ordinary and lawful enjoyment of

the demised premises.

For this reason I concur in my lord's judgment.

Varied.

-: :-

Present

:

—Lawrie, J.

(September 8 and 22, 1892.)

C. E Colombo, I

B^3^p„,,^ ^. Domingo.
JNO. DID. )

Appeal—Order undar Small Tenements Ordinance,

1882

—

Appealable time—Mode of reckoning—Prac-

tice—Notice to quit—Ordinance No. 11 of 1882,

section 8

—

Civil Procedure Code, section 754.

An appeal ag'ainst an order made under the Small

Tenements Ordinance, 1882, must be lodged within iive

days of the order, and such time must be reckoned in

the manner prescribed for appeals from courts of

requests by section 754 of the Civil Procedure Code.

In the case of an ordinary monthly tenancy from
month to month, a notice given on January 30 and
requiring the tenant to quit " at the end of February
next"—

Held, a good notice.

Application under the Small Tenements Ordinance,

1882.

The landlord appealed against an order discharging

his rule on the ground that the tenancy had not

been legally detertninecl, inasmuch as the notice to

quit was defective for not fixing the date on which

the tenant was to quit. The facts are sufSoiently

disclosed in the head-note and the judgment.

The order was pronounced on July 2, and the

petition of appeal was lodged on July 1 1, which was

the fifth day, if the day of the order and of filing the

petition, and Sundays and holidays, were excluded.

Wendt, for the landlord, the appellant.

VanLangenberg, for the tenant, took the preliminary

objection that the appeal was out of time. Section

8 of the Ordinance No. 11 of 1882 required the

petition of appeal to be filed within five days

(exclus^e of Sundays and holidays) of the order.

So reckoning, this appeal was presented on the sixth

day, and was therefore too late.

Wendt, for the appeallant. Section 8, after limiting

the five days' time, enacts that appeals under this

Ordinance shall be " governed in all other respects

by the same rules as are applicable to appeals from

judgments of Courts of Requests". This, it is

submitted, brings in the provisions of section 754 of

the Civil .Procedure Code, which now regulates

appeals from Courts of Requests ; and if the com-

putation therein prescribed be adopted, the present

appeal is just in time.

[Counsel also argued as to the sufficiency of the

notice to quit.]

Cur. adv. vult.

On September a2, 1892, the following judgment

was delivered :

—

Lawbie, J.*—The first question is whether this

appeal is out of time.

It is out of time unless the day when the decree

was pronounced and the day when the petition was

presented be counted. Section 754 of the Code

enacts that the petition of appeal, where the court is

a court of requests " shall be presented within a

period of seven days from the date when the decree

or order appealed against was pronounced exclusive

of the day of that date itself and of the d ly when the

petition is presented and of Sundays and public

holidays".

It is conceded that this section 754 did not repeal

or alter section 8 of the Small Tenements Ordinance

No. 11 of 1882, which provides that appeals shall be

filed within ftoe days (exclusive of Sundays and

holidays) of the order or judgment complained of and

be governed in all ot^her respects by the same rules as

are applicable to appeals from judgments of courts of

requests. With some hesitatii)n, I hold that these

last words bring in the provision of the Code as to

the day of the judgment and the day of the present-

ing of the appeal as an extension of the more limited

words of the Small Tenements Ordinance, so that the

only difference as to time between an appeal from an

ordinary court of requests judgment and one under

the Small Tenements Ordinan^'e is that in the latter

the appeal must be presented within five in the former

within seven days, the rule as to calculating when

these days begin and end being the same in both. I

therefore hold that this appeal was in time.

The remaining question is on the merits. This

was a case of monthly tenancy. The defendant was

entitled to a month's notice. On January 28, 1892,

the landlord gave the tenant written notice to quit

and deliver possession of the house at the end of

February next.

The commissioner discharged the rule holding

that the tenancy was not legally determined, inHS-

* His lordsliip intimated that he had consulted

WlTHKBS, J., who concurred in his judgment.

Pkinted at the " Cetlon Examiner" Pkess, No 16, Qdeen Street, Fort, Colombo.
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much as the notice did not specifically fix the date

on which the tenant was to quit. I am unable to

sustain this order. The end of a month means the

end of the last day, until then the month is not out.

The notice is unambiguous : the tenant was to quit

on February 29.

I set aside the judgment and send the case back to

the court of requests for judgment on the merits.

Set aside.

: o :

Present:—BaBNSiDB.C. J., Lawbie audWiTHUES. JJ.

(September 2 and 9. 1892.)

D. C. Baiuila,
I T^ „

No 246 C
-'^^^^CHT V. Gnanapeacasam.

Claim in execution—Order conclunve to what extent.—Claim disallowed as too late - Vended of claim-

ant— (Jioil Procedure Code, sections 242, 243, 244,

24-5 and 247.

Au order mide under section 245 of the Civil Proce-
dure Code, disallowing a claim to land seized in execn-
tioii. is conclusive against the claimant, not only as to

f)(tsses8;on but as to title, unless within fourteen days
le iustituti^s an action to establish his right to the land.
Such order is equally conclusive against any subsequent
transferee from the claimant, and is a bar to any action
by such transferee for tlie recovery of the land.

So held by Burnsidb, C. J., and Withers, J.

/ er Lawbie, J.—The order is conclusive only in
respect of the particular seizure made, and as between
the olaimint and tlie puvchaser under such seizure.
If such siiizure be released, the order will not estop the
claimant from again asserting a right against a new
seizure.

This was an action for the recovery of certain land

and damages. The plaintiff claimed the land by
right of purchase from one Rimen Chetty under deed

dated February 23, 1891. The defendant in his

answer averred that the land was his own property,

he having purchased it at a sale in execution against

one Ramasamy under writ issued in D. C. BaduUa,
No, 28,794, and having been put in possession by

the fiscal on October 2, 1891. He further pleaded

that the plaintiff could not maintain the action inas-

much as the plaintiff's vendor, Ramen Chetty, had
unsuccessfully claimed this land as his own when it

was seize! under the writ issued in D. C. BaduUa,
No. 28,794, aad had not brought his action within

fourteen days after the dismissal of his claim.

It appeared at the trial that Ramen Chetty's claim

in the Baiuila case had been entertaine J by the court

and a day fixed for inquiry into it. On that day the

claimant was not reaJy to proceeJ, and the court dis-

missed his claim without inquiry.

The district judge dismissed plaintiff's action,

holding that the order disa'lo.viug Rampn Chetty's

claim was one which became conclusive against him

on his failure to bring an action under section 247 of

the Civil Procedure Code, and that the order bound

the plaintiff who claimed under Ramen Chetty.

The plaintiff appealed.

VanLangenherg, for ths appellant. The question

is whether, when an order is made under section 245

disallowing a cRiim and the claimant does not bring

an action within 14 days as required by section 247,

he is precluded ever after from bringing an action in

ejectment against the purchaser at the fiscal's sale.

It is submitted sections 244 and 245 are clear that

the only issue at a claim investigation i«, who was

in possession at the date of the seizure ? The
order made is open to review in the action contem-

plated by section 247 ; it is conclusive, subject to

the result of such an action. If no action is brought,

then it is not open to the claimant to question in any
future action the finding of the court as to who was
in possession at the date of the seizure. For ins-

tance, it might prevent him from pleading a pres-

criptive title. Bat the question of title as distin-

guished from possession can be raised in any subse-

quent action. A further question arises, whether
the particular order in this case is the order allowed

by section 245. It is argued that the order here is

practically an order rejecting the claim and refusing

to investigate. There has been no investigation as

required by section 244. The district judge said

the claim was not made in time, and he therefore

refused to go into it. It is submitted that the con-

clusive effect provided in section 247 does not attach

to this order.

Sampayo, for the defendant. Possession is not

the only question involved in a claim . the court has

also to be satisfied that the claimant had an interest

in the property at the time of seizure (section 243 of

the Code). The plaintiff's vendor had claimed under

the very title which he subsequently transferred to

plaintiff, and the estoppel under section 247, which

operated against the claimant, was equally effective

against his privy the plaintiff. It is submitted that

the conclusive effect of an order under sections 244

and 245 is not as to the fact of possession at the

time of seizure, but as to the liability of the property

in dispute to be sold in execution as against the

claimant. Where a claim is rejected, that is con-

clusive that the property is that of the execution-

debtor and not of the claimant. If, as is contended,

an unsuccessful claimant who has not brought an

action within fourteen days of the order on the claim,

can still being an ordinary action in ejectment

against the purchaser in execution, the whole object

of the provisions of the Code with regard to claims

will be defeated. As to the particular order in this
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instance, it is submitted that the order nee 1 toot be

made after investigation so as to bring it under the

operation of section 247. The court, under seetiola

242, need not investigate a claim if made too late, and*

when a claim is rejected on such a ground, the ordel'

must necessarily be made under section 245 and

therefore is one within the operation of section 247.

VanLangenberg, in reply.
*

Cur. adv. vult.

On September 9, 1892, the following judgments
were delivered :

—

BnBNsiDE, C. J,—Several questions arise on this

appeal which we must dispose of.

The first is one of fact, viz., was au ordei' made
such as is contemplated by the Code under the provi-
sions relating to " claims to property seized." I take
it that from the record we must conclude that the
vendor of the plaintiff in this action did put in a claim
to the property, the subject of this action which had
been seized by the plaintiff in execution in another
action against the defendant in that action, and that
the district judg3 under section 242 of the Code did
make no investigation into the merits of the claim,
holding that the claim had been unnecessarily delay-
ed and passed an order disallowing the claim. The
first question of law arising on the fact which we have
thus found, is, was that an order haying the same
effect as an order adjudicating on the claim after in-
vestigation under sections 244 and 245 ? I do not
think we should hold otherwise. The object of sec-
tion 242 evidently is to prevent frivolous claims for
the purpose of vexation or delay being ma,de and then
abandoned with no other result than the obstructive
one which the claimant intended. An order, there-
fore, made without investigation on default and per-
mitted by section 242, must be treated as an order on
the merits and having the same effect.

The next question is, what is the effect of an order
on the merits and whom does it affect as resjudicata ?
I am free to confess that the wording of sections 244
and 246 of the Code gives strong grounds for the
contention which was so ably urged on us by Mr
VanLangenberg, that the order itself only affected
the question of possession and was conclusive only in
respect of the possession of the property at the time
of seizure, and that an order releasing property from
seizur^or disallowing a claim in no way operated on
the right of property in the thing claimed. To give
the Code this restrictive operation seems to me to
deprive the summary process, which it provides, of
any usefulness, and in fact to introduce rather a pro-
cedure of delay and obstructiveness which it was in
tended lo avoid, besides standing in direct contrast
with the provision of section 247. B7 that section

notwithstanding the order, the party against whom it

is passed may institute an action to establish the

right which he claims to the property in dispute, or

to have the property declared liable to be sold in exe-

cution of the decree, and, subject to the result of

such action, " the order shall be conclusive." The
answer to the question of what it shall be conclusive

is—of that which otherwise the action Would disturb,

viz : the claimant's right to the land or the execu-

tion creditor's right to sell it as the property of his

debtor, I therefore conclude that the order is more
than a mere judicial declaration as to possession, but
that it is a judicial finding of the fight of property in

the thing claimed to the extent of it being liable in

execution to be sold as the property of one person
against the other claiming property in it. Applying,
therefore, the law as I have stated it to be to the case
before us, the order of the district judge was an order
on the merits, and it operated as resjudicaia against

the claimant, that the execution debtor had such pro-

perty in the laud as rendered it liable to be by the
plaintiff sold as his property, and that such sale con-

veyed good title as against the claimant and had the
same effect as against the present plaintiff who was
his vendee aad privy in estate.

The judgment of the district judge must therefore
be afiirmed with costs.

Withers, J. concurred.

LaWbie, J.—The property in question was seized
in execution under a writ against Ramasamy at the
instance of Gnanapracasam on September 25, 1890.
It remained under seizure until January 10, 1891
when Kamen Chetty claimed it. The claim was
disallowed on January 26, 1891, because the claim-
ant was not ready on that day and the district judge
refused to give a postponement, because the claim-
ant had delayed so long to make his claim. The
claimant Eamen Chetty did not institute an action
within fourteen days, and I agree that the order dis-
allowing the claim became conclusive as between
Eamen Chetty and his privies on the one part, and
the execution creditor on the other, so far as regard-
ed the seizure and the title to be acquired by the
purchaser at the fiscal's sale following on that
seizure.

I do not feel it to be necessary to decide that the
order had a more extended effect. If, after seizure
and after an unsuccessful claim, the judgment
creditor relinquishes the seizure, or if 'for ' some
cause uo sale takes place under it, I am not at
present prepared to say that on a fresh seizure a
c aimant may not again come forward and make a
claim^ If between the two seizures circumstances
had changed, if the claimant had meanwhile cured
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the defect in his title or had acquired a new title by
purchase or if he had meanwhile got into undoubted
possession, I am not aate that the Ordinance pre"

vents him from making a new claim. His right to

do so might seem equitable, if his claim had been
disallowed without any investigation having been
made^

Here, however, the land Was sold by the fiscal

under the same seizure which the claimant had
sought unsuccessfully to set aside^ The present

contest is between the purchaser at that sale in exe-

cution and a purchaser from the claimant* It is not

said which of these two sales was prior, and nothing
turns on priority of registration. It is also not said

that the seizure was registered under section 238 of

the Oode so as to make the private alienation void.

The plaintiff who purchased in February, 1891,

from Bamen Chetty seems to have got into posses-

sion and while in possession the defendant the pur-

chaser at the fiscal' s sale was put in possession by a

fiscal's ofiicer in October, 1891. The plaintiff was
then ousted. Hence this action to eject the defend-

ant and for damages. The claim for damages was
not dealt with by the district judge and as no special

point was made in the argument by the appellant, I

conclude that we need not disturb the juigment on
that ground. The defendant purchased at the fiscal's

sale, though I muat note that he does not allege nor

prove that he has obtained a transfer. The order

disallowing the claim of the vendor to the plaintiff

is conclusive as between him and the defendant

who claims under the judgment-creditor.

I agree to affirm the judgment under review,

Affirmed,

Present ',

—Withers, J,

(August 25 and 30, 1892.)

P. C. Panadura, i Assistant Q-oveenment Agent,
No. 7,214. ' Kalutara v. Aabon.

Timber—Biver drift—" Land"— Forest Ordinance

No. 10 of 1885, section 46.

The term " land" in section 46 of the Forest Ordi-
nauee. No. 10 of 1885, means a defined space of land
and does not iuehide a river-bed or a high road.

Appeal against a conviction on a charge of remov-

ing timber without a license, in breach of section 46

of the Porest Ordinance, No. 10 of 1885.

The facts material to this report appear in the

judgment.

There was no appearance of parties upon the ap-

peal.

Cur. adv. vult.

On August ^0, 1892, the following judgment waer

delivered :

—

Withers, J.—In my opinion the mefe act of re-

moving timbei' does not constitute the offence of

which the accused have been convicted. There must

be evidence of the land being crown or private from

which the timbel' has been removed without a permit

;

it may be the laud whefe the timber Was felled or

stacked oi* where the tree Was blown down. Here it

would appear that the timber was river drift and that

the accused hauled it out of the water to land, no

doubt intending to appropriate it.

Hut "land" in section 46 of the Forest Ordinanc®

means a more or less defined space of land and not a

rivet-bed oi' a high road.

Set aside,

:o: -

Present .•^BiTBifsiDE, G. J. and Withers, J.

{Aiigust 26 and 30, 1892.)

^'
tS" ^-^of^^' ! SlRIWABCENE V. Ba^DA.
No. 128, I

Practice—Action ordered to abate—Case " struck oif*

—B.es judicata^^Lis pendens

—

Minor, conveyance

of land by—Bep ndiaiion— Prescription—-Interrup-

tion by previous action^Givil Procedure Code,

sections 402, 403.

An action, instituted before the date When the Civil

Procedure Oode came into opei-ation, was after that

date " struck off, no steps having been taken for more
than a year and a day."
A subsequent action having been brought on the

same cause of action

—

Held, that the " striking off" of the previous action
did not amount to an order abating the action, under
section 402 of the Code, and was therefore no bar,

under section 403, to the new action.

The owner of certain land gifted it by deed to his

minor son B, and died in 1873, when adminiatration was
taken out to his estate. The administrator' sold and
conveyed the land to the defendant in 1876 andput him
in possession. B, still being a minor, in 1881 conyeyed
the land to defendant in confirmation of the administra.!

tor's conveyance, but in 1884, after attaining majority,

conveyed it to the plaintiff, without however executing

any express reymdiafion nf his previous cnnveyance. B's
conduct ill the administration proceedings, daring his

minority, was such as in tlie oijinion of the court estop-

ped him from questioning the administrator's title.

In an action of ejectment

—

Held, that B's convej'ance of 1881 was not void, but
voidable only by B by cvprpss repudiation after attain-

ing majority, and that tlio mere execution of the con-

veyance to plaintiff did not amount to such repudiation,

and plaintiff's title thei-cfore failed.

Action in ejectment.

The facts sufficiently appear in the judgment of

BURNSIDE, C. J.

The district judge dispiissed the plaintiffs' action

with costs, and the j)laiutiffs appealed.
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Wmdt, for tbe appellant. The district judge has

decided against the plaintiff on t-wo grounds, both of

which cannot be sustained, viz., that the order

" striking off" the old action was a bar to the

present action, and that Punchy Bandara, plaintiff's

vendor, had divested himself of title (prior to his

conveyance to plaintiff in 1884) by the deed of June

6, 1881, in favour of his brother. As to the first

ground, it is submitted that even if the prooelure

of the Code applied to the old action, the order did

not purport to be made under section 402, that the

action do abate. Such an order is not an order of

course, but one in the discretion of the court, and

the order " striking the ease off" has no meaning

under the Code. As to the second ground, the deed

on which defendant relies does not avail him. It is

not in his favour, but in favour of Ba'i lara's brother,

who is no party to the action, and who so far as

appears makes no claim whatever upon it. It is,

moreover, void as against plaintiff's conveyance from

Bandara, which was for valuabe consideration and

has the advantage of prior registration. In addition

to these grounds, Bandara was a minor in 1881,

and his conveyance to plaintiff amounts to a repudi-

ation of that to his brother if repuiiation were ne-

cessary,

JDornhorst
(
VanLange.nberg with him) for the de-

fendant. As to the order in the old action, it is

submitted that though the district judge employed

the jAiraseology adopted in practice anterior to the

Code, the intention clearly was that the action should

not be further proceedei with. The order is there-

fore a bar. The appellant is on the horns of a

dilemma : if the old action abated, he is estopped

by section 403 ; if it did not, it is still pending, and

lis pendens could be pleaded in abatement. As to

the title, it must be taken that upon administration

being taken this property vested in the administra-

tor, and his sale in 1876 makes good title for the

defendant. The defendant has ever since been in

pjossession adversely to plaintiff and his vendor and

has thereby matured a prescriptive title too. Bandara

in a deed of May 3, 1881, to which he was a party,

recites that he had then attained majority, and the

present action was not brought till July 1891 more

than ten years later. There has never been a formal

repudiation by Bandara of his conveyance of 1881.

Bandara and his vendee the plaintiff cannot, after

the former's conduct in the testamei^tary proceed-

ings, question the title pnssed by the administrator.

The proceeds o^ the sale to defendant were shown

in the aduiinistrator's accjunts, to which Bandara,

appearing by- a c",irat')r, took various objections on

other grounds which were dealt with and the accounts

passed, and the sale was not in any way questioned.

WenAt, in reply. It is sufficient to say, in answer

to the argument of lis pendens, that there is no such

plea on the record. The plea is a special one ex-

pressly based on the terms of section 403. The title

in this land never passed to the administrator. The

deed of gift of 1865 operated immediately to vest

title in the donee ; and, indeed, the administrator

himself only dealt with the property in ignorance of

the deed of gift, which he subsequently discovered

among the donor's papers. The proceeds sale may

have appeared in the administrator's accounts, but

the district judge expressly finds that the objections

never were finally disposed of or the accounts passed.

As to the prescriptive title, it is averred in the plaint

and not traversed, that in 1876 Bandara was 14

years of age. lie would therefore not attain majo-

rity till 1883. No mere recital in the deed of 1881

could make him a major if he was not one in fact,

and if he was in fact a minor, the recital even cannot

bind him. The present action has therefore been

brought in time, even leaving the abortive action of

1889 out of consideration.

Cur. adv. vult.

On August 30, 1892, the following judgments were

delivered ;

—

Bttbnside, C. J,—This is an action of ejectment

brought by the plaintiffs to recover from the defend-

ant certain land of which the plaintiffs admit the

defendant to have been in possession since 1876, up-

wards of sixteen years. These are the short facts.

The land was the property of one Mudianse Kate-

mahatmeya. He died in 1873, having, as it is said,

previously gifted the land to his then minor son

Bandara who, it is alleged, then succeeded his

father in title and that this son in April, 1884, sold

the land to the wife of the plaintiff. The defendant

says that on the death of the Ratemahatmeya admin-

istration of his will was taken out, that this land had

not been specifically devised, a.nd that the adminis..

trator with the leave of the court sold it to the de-

fendant, who entered upon and ever since has been

in possession, and that in the year 1881 Bandara

himself sold the land and made a conveyance to him

on June 6, 1881. The facts of the above transac-

tions are not so much in dispute, as the legal bearing

of them. The defendant also pleads prescription

and claims by adverse possession since the sale to

him by the administrator for the full period of ten

years immediately pi-eceling this action which was
i corainenced in March, 1891. The determination ttf

Printed at tije Gevlon " E.'c.\iii.NEB" Pjsess, No. IG, Queen Street, Fokt, Colombo.
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this issue must depend on the date on which Ban-

data came of age, if the property did really pass to

him from the father. For the plaintiff it was urged

that the land had become the property of Bandara
but tliat th^ deed frpm Bandara to the defendant in

1881 was void and passed no title, as he, Bandara,' was

|iien a minor and that the deed fisom Bandara when
he became of age to the plaintiff in 1884 was opera-

tive to convey the title which remained in Bandara
notwithstanding the deed of 1881, but iri any case

that the deed of 1884 book priority to that of 1881

by reason of previous registration.

It appears that previous to bringing this ac-

tion the plaintiff had brought another action to

the same effect in this court, which not having

been proceeded with the district ju:lge ordered

to be struck off the roll, and the defendant alleg-

ed that the action thereby abated, and he plead-

ed it as res judicata to this action. There are

incidental points in the- case which will appear

and be dealt with as I go on. The learned district

judge hns given judgment for the defendant and the

phiintiff appeals.

On the point lastly mentioned the learned dis-

trict judge holds for the defendant, aud that the

Older of^ the district judge in the previous suit

barred this action. I cannot agree with that

• holding. The order was a worthless one, having no
effcict whatever. The Code gives no power to a dis-

trict judge in default cf proceedings for a year to

order a case to be "struck off", as was ordered in this

case. What the Code directs is that an order may
pass that the action shall "abate" and no such order

was passed. The defendant's plea of res judicata

therefore fails. It was, however, urged for defendant

that if the action had not aJbated by the order, it was
pending, and, therefore, was an answer to this action

as lis pendens. To which the reply is that the de-

femlant has not pleaded it as lis pendens but as

rei judicata.

The crucial question seems to me to be whether
the sale and conveyance by the administrator

in 1876 was good and valid to pass the property

which it purports to dispose of. I cannot see why
it did not. If the deed to Bandara be regarded as
a deed of gift and not a testamentery instrument,
there is the fact that administration was duly granted
u.pon it and that Bandara, plaintiff's vendor, had
recognised and dealt with the administrator as such,
and the plaintiff is estopped from contesting the bona
fides of this administration in the same way that his
vendor was estopped. If the deed be a testamentary
disposition, eadit queestio. Wether this was a special

device or not, the administrator took the estate and
dealt with it in adminietration, and I do not find it

contested that he had the right to do so in the regu-

lar Gourae of administration. Of course if Bandara

took direct from his father, it was quite competent
for him to have executed the deed to the defendant

in 1881, and such a deed would not have been void as

contended for by the plaintiff but only voidable, adn

it could have been avoided only in the regular manner.

But I do not think that the meie execution of the

second deed in 1884 to the plaintiff de jut* avoided

the first, I can find no expression of such an inten*

tion C anything beyond the mere disposal of the

same. property as giving colour to this contention, and

I must regard the two deeds simply as conveying an

adverse interest under the Registration Ordinance.

For whatever purpose, therefore, the second deed

might be effectual, the prior registration of it gave it

priority over the defendant's deed. I have no hesita-

tion in ruling that Bandara took no estate which could .

defeat the title which the administrator dealt with as

in him as administrator in 1876, and that the two

deeds of .1881 and 1884 from Bandara to the defend-

ant and the plaintiff respectively were not worth thst

paper which they sp'iiied, and the defendant's pos-

session under his title in 1876 enured to him to give

him a good paper title, and he had obtained as well

a title by prescription under it at the time thig

action was brought in 1891. I take no heed of

the bringing of the other action. Whatever of inter-

ruption it created could only avail in that suit and

have no relation to this.

The judgment of the district judge should be

affirmed.

Withers, J.— I agree in affirming the judgment

and I think it a sufficient ground foT my concurrence

with the Chief Justice to say that Punche Banda was

estopped by his assent to the administrator's disposal

of the land in question from denying his right to do

go, that assent not brfing followed by an act of repu-

tation upon his coming of ager when he was o£

course fully aware of the circumstances of. that dis^

position and his own confirmatory disposition to

the defendant at a l£|,ter period in June, 1881. The

conveyance in 1884 to the second plaintiff was no

such act of repudiation.

Affirmed.

-:
;

Present:—Bubnside, C. J., LAwaiEand Withers, JJ.

CSeptember 2 atid 9, 1892.;

^Na ai,°250r' J

I-^OH^^ ^- Samuel.

Cause ofaction—Declaration oftitle to land-^Ouster
—Pleading:—Evidence.

Where ^an action for declaratioti pf title to land, is

based upou an ouster, and both the title and the oustec*

are put in isSue-^
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Held, that the action must fail unless the ouster is

proved^and that it is not competent for the court, upon
a fictitious cause ofaction, to decide the mere question

of title.

In this action the plaintiffs, claiming title to an

anJivided half of a certain land and assigning the

other half to the defendants, alleged that the defend-

ants had ousted them from the land and were in

exclusive possession thereof since the ouster, and

prayed for a declaration of title and for damages.

The defendants, admitting the plaintiffs' title to cer-

tain fractional shares of the land, denied that they

were entitled to half as claimed and they also denied

the alleged ouster.

The plaintiffs' claim to half depended upon the

question whether they were the children of one

Appuhamy and his wife Bacheho. The evidence

lerl at the fi'ial was directed to this question, the

issue of ouster being ignored. Upon the evidence

the district judge held that the plaintiffs were entitled

to the half they claimed, and gave judgment accord-

ingly.

The defendants appealed.

J. Grenier, for the appellants. The plaintiffs have
failed to prove the cause of action alleged by them,
and their action must therefore fail. They alleged

that three years before action the defendants had
"unlawfully and wrongfully ousted them from the
said premises", and they prayed for a declaration of

their title to an undivided half share. The evidence

does not establish any such ouster, and the judgment
setding the title as between the parties cannot there-

fore be supported.

Wendt, for the plaintiffs. There is sufficient

evidence in proof of the disturbance of plaintiffs'

possession alleged. But if that evidence is want-
ing, it is because parties in the court below
confined their attention to the dispute as to title,

which was raised ^n the pleadings. The issue as to

dispossession was not pressed, because perhaps the
defendants, having claimed the whole land for thera-
Belves, were not prepared to deny that they, took pos-
session of the whole land. And the district judge
says in his judgment that the only question in
the case was one of title. Where parties have thus
by consent narrowed the grounds of the contest be-
tween tSem it is submitted a court of appeal will not
go beyond those grounds and decide on a matter
which, though formally in issue on the pleadings!
was not fcontested at the hearing. This court has
moreover held that in an action of ejectment, to
which the present action is similar in principle,
a plaintiff mny, upon proof of title in himself and
possession by defendant, recover judgment if defend-
ant fails' to prove a superior title, notwithstanding

that the plaintiff may have averred an ouster an4
failed to prove it. (D. C. Matara, No. 86,49i, 9
S. C. C. 1.)

[Other points were' argued, which are not meterial
to this report.J

Cur. adv. vult.

On September 9, 1892, the following judgroe^+s
were delivered :

—

WiTHKRS, J.—The plaintiffs, alleging that they are
the tenants in common with the defendants of a
certain land to the extent of a moiety thereof, say
(bat they entered into possession of the land qua
their said shares, and that after entry the defendants
ousted them from the land some three years beforfi

action brought and have ever since then been in

exclusive possession of the premises.

The defendants arimit the right in plaintiffs to cer-

tain fractional shares of the land. i. e., first pLiintiff to

one-sixteenth, third plaintiff to one-thirty, seconds,
four, five, seven, eight, and nine plaintiff to one-one
hunared and sixtieths each, claim the remaining
interests themselves and expressly deny the plaintiffs'

entry into possession of the land and their ouster of

the plaintiffs therefrom.

To the principal issue of ouster or no, no one paid
the slightest attention, judge or counsel. The learn,

ed judge himself makes bold to say at the com-
mencement of his judgment that the only question
in this case is whether the first plaintiff and her
sister Ketcho- were children of Appuhamy and
Bacheho or of Baba Appu and Bacheho, quite ignor-
ing the main question of ouster.

At the trial, devoted exclusively to the. question' of
title, there was no suggestion of evidence of entry by
plaintiffs and ouster by defendants. The first plain-
tiff at the close of the examination in chief says : "I
go occasionally to .the land in dispute to. get my share
of the produce." If she receives it, where is her
cause of action ? If she does not receive it, where
is her entry ? Tt is only too clear that this was a
purely fictitious cause of action, and this being so

plaintiffs' action failed.

This court has repeatedly laid down that it will

not entertain speculative actions based on fictitious

issues which only encourage perjury and litigation.

If a party has never been in possession of land to

which he claims title with right of immediate posses-

sion, he should only say so, and he must state his

title clearly and prove it accordingly.

The plaintiff's proper remedy was, no doubt, to be
sought in a partition suit, which, though hehadnever
been in possession, he had a perfect right to institute,

if he was a co-owner with right tt) imuiiediate posses-

sion of his share. For my part I decline to digcusa
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the 80-called issue of title in this action. I think the

judgment otiglit to be set aside and the plaintiffs'

-actjcn diBiuissed with costs.

Lawrbb, J.—:The district judge records that .the

cnjy question -which he tried in this case was whether

tbe plaintiffs were tlie descendants of Appahamy and

Bachcho. The other issues raised by the pleadings

were not tried. All concerned seem to blame for

this ; and iusteyd of dismissing the action I would set

aside the judgment under review and send the case

back, for a new trial, pointing out to the district court

and the parties 'the mistakes which they respectively

"have made.

BuRNsiDE, C. J.—It is not open to legitimate con-

test that, before any question of title could be raised

in the form of action which the plaintiffs have elected

to bring, the plaintiffs were bound to prove that they

had been in possession and that the defendants had

ooLuroitted some act of trespass on them, be it ouster

or otherwise. The plaintiffs do not bring ejectment

and thereby say,—you are in possession of our land,

land to which we have good title, and you keep us out

of it. They say,—^wew€rein possession, and you disturb-

ed that possession. Thedefendantssay,—you werenot

in possession, and we never disturbed you. Before the

plaintiffs can touch the defendants' admitted possession

and put the defendant to proof of title Which'tbey have

asserted in defence, the plaintiffs must show that the

possession,was obtained as against them, the plaintiffs,

by the means asserted, trespass or ouster. It is pain-

ful to feel' that the interests of suitors are jeopardized

by the want of professional knowledge on these pri-

mary matters, but a greater evil results from admits

ting questions of title to land being disposed of on

fctitious .causes of action or by some haphazard pro-

cedure, *on the specious ground that it leads to sub-

stantial justice. If litigants appeal to the law, their

disputes should be settled by recognized rules, or what

is the use of trained judges ? What is called sub-

stantial justice on one side too often inflicts most

substantial injustice on the other. The plaintiffs

have disclosed no cause of action. It they simply

desired a declaration of their interest in the land and

the ossession of it, a mple mean s are provided for

(hat pnrpoi^e in a partition suit.

. The plaintiffs' action must be dismissed with costs.

•

Sei aside.

-:0

Present .-r-BuRNeiDE, C. J. and Withers, J.

{September 9 and 13, 1892.)

No 4 646 } Unambuwe v. Junghamt,

Ptescfiption—Adverse possession—Interruption by

pending adisn—Kandyan Law—Revocability of
deed afgift—Ordinance No. 22 0/ i^Ti, section z-

The institution of an action for the recovery of land
against a party in adverse possession does not if un-

successful, interrupt such possession. During the

pendency of the action such possession is in suspense,

and time is not gained by the occupant against his

adversary. But if the action is abandoned or lost, the

period of its pendency ensures to the benefit of the

party in possession.

Ejectment.

The plaint averred that Ratwattewalauwe Meddu-

ma Kumarihamy wa? the original owner of the land

in question, and by her deed of April 8, 1869, con-

veyed it by way of gift to her son Wagodapola Tikiri

Banda, and subsequently by her deed of December

19, 1872, revoked the gift. Thereafter, the Kumari-

hamy, by deed of October 9, 1876, sold and conveyed

the land to plaintiff. The plaint further averred tha*

one Abeyratne Batwatte had been in possession a*

the date of plaintiff's purchase, and plaintiff having

instituted an action No. 90,146 against him to re-

cover possession, compromise was effected in 1885,

wiiereby Ratwatte yielded up possession to plaintiff.

The defendants were a'leged to have ousted plain-

tiff in 1889. The defendants pleaded that the

Kumarihamy's deed of 1869 was a deed of sale and

not of gift and was therefore irrevocable. They de-

nied any possession on plaintiff's part and set up a

sale in execution against Tikiri Banda in November,

1880, at which R.atwatte bad pnrchased and subse-

quently mortgaged the land to one Fraser. Ratwatte

having been adjudicated insolvent, his assignee sold

the laud and conveyed it to the mortgagee, Fraser, in

1887. The defendants justified their possession

under Fraser. Fraser was subsequently added as a

party defendant to the' action, and, besides relying on

the title above set out, set up a title by prescription.

The district judge held the deed of 1869 to have

been revocable and to have been properly revoked,

following the decision of the'Supreme Court dated

July 4, 1878, in D. C. Kandy, No. 68,449, which

was an action by the present plaintiff m respect of

other lands conveyed by the deeds of 1869 and 1876.

On the question of prescription the district judg?"

(4. C. Lawrie) held as follows :

—

*' The defendants have not led evidence to prove

" such possession as would give them a prescriptive

" right to the land^ apart from the title, the root of

" which had been declared by the Supreme Court to

" be bad. The defendants, perhaps, trusted to the

" admission in the plaint as to the possession, which

" admission they thought shifted the burden to the

" plaintiff. The plaintiff alleges that the defendant^

" predecessor in title was in possession from at l^ast
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" 1875 till 1885, but the plaintiff saya he then inter-'

" i-upte 1 tlittt poasession by i-aising the action No.

"'90,146 againat Ratwatte in 1882, and that in 1885,

" by an arrangement between him and Ratwatte, the

•' plaintiff obtained the poasession. That the plain-

" tiff did raise the action No. 90,146 is proved by the

" prodnccion of the record, and on that the plaintiff

" relies as proof that the defendants' possession

" though continuous was not undisturbed and unin-

" terriipted. The plaintiff has hot proved the ar-

" rangemeiit in 1885, nor has he proved that he then

'' entered into possession. It seems indeed almost

" certain that he did not then get possession. The

"defendants are now, and 'have- probably been in

" posses-ion all along. So far as appears, the pos-

" session has been undisturbed und uninterrupted by

" a title adverse to the plaintiff, bnt it has not been

" undinputed. The action No. 90, 146 raised the ques-

" tion of right.

" It was decided as long ago as 1854 (D. G. Kuru-

"negala Xo. 12,911, Ram. (1854) 54) that the rais-

"iagofan action interrupts prescription, and this

" decision was followed in 1856 in a 0. R. Ohavaka-

" chcheri case (Thomson, vol. II. p; 187 ; Nell's

"Courts of Requests, 253). In 1877 (Ram. p. 133) the

" Snpn'me Court, Clarence and Dias, J. J., observed

" that the, court had repeatedly held that the inslitation

" of a suit is an interruption. I do not ki*Dw of any
'" later decisions on the point. It is therefore settled

" law that the raising of an action interrupts pre-

" pcription. I venture to think that these decisions

'•are wrong. They rhay be according to Roman
" Dutch Law, but our law of prescription I'ests on

" ordiiaanoes which abrogated and repealed the

" Rmnan-Datch Law, and our ordinance speaks of

" undisturbed and uninterrupted possession. It does

"not speak of undisputed possession. In ray opi-

" ni'iH, if the possession has not been interrupted or

" disturbed, the possessor acquires a right notwith-

" standing any number of abortive law suits. I do

" not wonder that Creasy, C. J., In D. C. Jaffna, No.

" 9,601 (Ram. (1862) 189) said this was a question

'• on which he entertained great doubt. But while

" I am respectfully of opinfon that the deoisions ai'e

" wrong, I am bound by them in holding that the

" title of the defendants is bad, and that their long

" posseHion does not avail them because of the

"institution 'of the action No. 90,146. I must give

" judgment for the plaintiff for the land with costs."

The added defendant appealed.

Doyjihorst, for the appellant, contended that the

deed of gift (if 1869 was not revocable. It purported

to be ii sale and not a mere donation. The judgment

declaring it to be revocable did not estop the'appelV

lant, and it certainly went much further than any

previous decision of this court. In any case, the

added defendant was entitled to judgment on the

ground of prescriptive po,5session. The institution of

the action No. 90,146, did not bar prescription, it not

having culminated in a judgment for the plaintiff.

A merely abortive action could not avail as against

the party in possession. The district judge should

therefore have given effect to hia own opinion,

Wendt, for the plaintiff. The judgment in No.

68,449 is at least a very strong authority- as to the

revocability of the donation, having been pronounced

in respect of the same deed. The deed, although

purporting to be a deed of sale, was in reality a deed

of gift, as the purchase money was remitted to the

grantee in the deed itself. As to the appellant's

prescriptive title, it is badly pleaded, the plea not
,

alleging that his possession wfts undisturbed and ad-

verse. The district judge's ruling as to the interrupt

tion was right. [In addition to the cases mentioned

in the district judge's judgment, he cited Msirshall's

Judgments, title Prescription, 3, 9 ; Burge, CoL and
For. Laws, vol. III. pp. 24, 26.-]

Dornhorst, in reply.

Cur. adv. vuli.

On September 13, 1892, the following judgments

were delivered :

—

Withers, J.—The decisions relating to the revocabi-

lity of Kandyan deeds of gift are too hard for us, and

I fear we must subscribe to them. The custom most

-unreasonable now, whatever it may have once been,

of revoking deeds of gift which do not contain an ex^

press power of revocation and which do'. contain

covenants for everything which make for good title

and quiet possession and absolute freedom of disposi-

tion, deeds too which are not retained by the donors

but are handed to the donees with possession of the

lands granted in them, has been converted into law

by this Court. I am ashamed to think I must hold

this to be a revocable deed of gift ; and what the con-

sequences may be of this legalised custom are exhi-

bited in this case—the possible defeat of dispositions

of property bought and sold in ggod faith at public and

private sales, after a course of expensive litigation.

Happily in this case, I think we can assure to the

defendant, who was properly added herein, the title he

, has acquired by possession according to statute. It

is true that his plea on this behalf was not good and

might well have been demurred to, but a defective

Pbinted at thk "CeytON Examiner " PRBais, No. J6, Queen Street, Fort, CoLOMfio.
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statement in a pleading, if. not otherwise excepted to,

may be cured by verdict, and I think the added

defendant is entitled to a verdict of possession under

the statutp. The plaintiff admits that the added

defendant's predecessor in title, Abeyratiie Ratwafcte,

was in possession of the land in dispute at the date

of his purchase from K'umarihamy in October, 1875,

that Eatwatte was still in possession of the land in

February, 1882, wlieu pl.iintiflf brought his action of

ejectment and after he, Ratwatte, had acquired the

land in November, 1880, atajudici-.il sale in execution

of a judgment against Tikiri Banda, the donee under

the revoked deed of gift.

The plaintiff's' alleged entry into possession after a

compromise of his case against Ratwatte in 1885 was

expressly denied by .the added defendant, and no

attempt to prove it was made by the plaintiff. The

learned judge would himself have given judgment for

the defendant on this plea but for the opinion which

to his mind was forced on hira by judgments of this

Court to the effect; as he seems tolinterpret them, that

an action of ejectment against a person in possession

interrupts that possession and snaps the continuity

of it. But I do not understand any decisioli to go

that length. Possession is intei-rupted, i. e., held in

suspense, by an action, and so long as^that action sub-

sists time is not gained by the occupant against his

adversary pending the same. But if the action is

abandoned or lost, and the defendant remains in pos-

session, the temporary gap of time opened during the

proceedings closes sigain and the period of itaterruption

by the suit enures to him for whom time and adverse

possession are creating a prescriptive title.

I think the judgment should be set aside and

judgment be given for the added defendant with costs.

BuaNsiDE, C. J.— I desire to say one or two words

whilst ngri.-eing with my brother VVithers, that the

added defendant should have jndgmerit on the issue

of prescription. Had it beoii necessary in this case

to review the decision'* on the law of the Kandyans

as fo the revocability of deeds of conveyance of lands,

I shoull not have hesitated to submit tiie question

again for the consideration of the Fall Oourn, to decide

whether some of those de'.isi.ins, and particularly

that relied on for the plaintiff in this case, had not

gone too far, and secondly, it is not because prescrip-

tion may have been interrupted by a suit that

therefore its continuity is entirely broken and adverse

possession must begin afresh from the interruption,

in order that pri'scriptiou may be perfected. The

suit only affects prescription so far as the suit itself

is concerned, and the interruption is only available

with respect to it.
'

Reversed.

Present

:

—Buenside, C. J., and Witkees, J.

(^October 1 1 and 13, 1892.)

D. C. Colombo, / In the matter of the estate and
(Testamentary)

|
effects of Lansegev Andris P.ereba

No. 5,001. ( Dharmagunewabdane, deceased.

Ciiiil Procedure—'Testamentary action—Judicial

settlement—'Administration of estates of persons

dyingprevious to the Code—Civil Procedure Code,

ChapterlS^. sections lib, I'i.ia.

, The provisions of Chapter I/V. of the Civil Procedure
Code relative to the judicial settlement of an executor

or administrator's account do not apply to_ the estates

of persons who died previous to the Code coming into

operation.

Semble., per WITHERS, J., that under the Code one
of several joint administrators, who -is slso one of the

next of kin of the deceased, may petition for the

judicial settlement ofaccounts by the other administra-

. tors as well as himself, but where the joint administra-

tors have filed their final accounts, one of them cannot

compel them to exhibit their accounts over again with-

out disclosing mat^al prima fade probative of errors

in those accounts.

The facts- previous to the order appealed from

sufficiently appear in the judgment of Withers, J.

The tliree administrators in this matter were(l)

Siman Perera Dharmagunawardane, (2) Don John

Goonewardane, and (3) D.m Carolis. The adminis-

trators hiiving filed their final accounts, and certain

proceedings had in reference thereto, Siman Perera

Dharmagunawardane (one of the administrators)

applied for an order for the judicial settkm-'nt of the

administrators' accounts. Tbe "application", which

named him as npplicanfc jind the administrators

including himself as respondents, stated that the ap-

plicuit wa-; son of the de 'eased and w s entitled to

one-third sliare of thu estate, that, the respondents, the

administrators, had disagreed and were acting one

against the oth«r, and that there was in the hands

of Don John Goonewardane, tlie first respondent to

. the appli ation, a sum of Rs. l,877-o',), which he had

to account for. The applic mt prayed that in terms

of section 725 of the Code th.-* courr, should compel

a judiuiril sj-tiement of the admitiistr iturs' accounts.

An o der nisi having been made ou this a,pplication,

Don John Goonaward uie, the first resjiondunt, in

shewing CMUse took exception to the procedure. But

th'! court uiiide an order requiring the ad minis; rators

to file accounts and attend a judicial .set'.lement

thereof on a day named.

Don John G onewardane, the first respondent to

the application, appealed.

Dotnhorst {Sampayo with him) for the appellant.

It is submitto that letters of administration having,

been grantL'd under the old procedure no pr-ceedings

could be taken under the Code, and that therefore the
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order directing the appellant to have his accounts

judicially settled under Chapter LV. of the Code was

wrong. It has been already decided {D. C. Trinco-

malee 134, 9 S. C. C. 179) that proceedinp;s under

Chapter XXXVIII. of the Code do not apply to persons

who have died before the Code came into operation.

Chapter LV., it is submitted, is auxiliary to Chapter

XXXVIII., and consequently no proceedings could be

taken auder it. [Me also cited D. C. Colombo No.

63, 1 C. L. R. 99.]

Sir Samuel Gtenier, A.-G. ( Wendt with himX for

the smpellant. Chapter LV. of the Code has merely

altered the procedure for settling an executor's ac-

count, and has not introduced any new liability on an

executor's part. It cannot be said that the immunity

from a judicial settlement was a "right" saved by

section 2 of the Code. The Trincomalee case cited

only raled that the substantial rights involved in the

grant of letters of administration must, in the case of

persons dying before the ^ode, be governed by tho old

law ; but ' the same principle does not apply to a

matter of mere procedure like the present.

Dotnkotst, in reply.

Cur. adv. vult.

On October 13, 1892, tlie following judgments

were delivered :

—

WiTHEKS, J.—On June 30, 1890, letters of adminis-

tration were granted to three persons jointly to

administer the estate of one -Lansegey Andris Perera

Dharmagunewardene, Muhadirara, who appears to

have died in Colombo, but when I have failed to dis-

cov' r, though it must havo been liefore the (-'o:le caine

into operation. A son and two daughters were the

sole next of kin of the intestate. The son and the

husbands of the two daughters are the joint aJmiuis.

trators. Pursuantly to a conditional order for the

issue of letters, those three persons, on June 4, 1890,

executed a bond with the conditions of rendering into

Court a complete inventory of the estate and a true

account of their administration. The times fixed in

the bond and in the final order for a grant of letters

for rendering inventory and final account were July
4 and August 4, 1890, respectively.

It is almost needless to say that all three adrainis-

tratorq^violated the engagements in their joint oath
of administration and bond and failed to render their

accounts within the time prescribed, which was
certainly a narrow one. On December 11, 1890,
all three were "noticed for default" in filing their
accounts. On September 24, 1891, two of them
the appellant and one of the respimdents herein,
filed their final accounts. On October 29, 183

1'

the third administrator, the other respondent herein,'

filed his final account, and on this day the three ad-
ixiinistrators, who had evidently fallen out, were
required to examine each other's accounts and accept
or contest each other's accounts, as the case might be.

On November 16, 1891, one of the respondents
herein lodged some objections to the accounts of
the other two. Thereupon the secretary of the
district court was directed to enquire into these objec-
tions and to examine the several accounts. He report-

ed his inability to comply with these directions for
want of dates in the accounts and vouchers in support
of payments, and he further required an explanation
of the nature of the objections lodged by the ad-
ministrator above-mentioned. This was on December
21, 1891, on which day the district judge ordered
one of the respondents herein to bring into court
without delay a sum of Rs. 1,877-09 (a requirement
which had been moved for on behalf of one of the
other joint administrators) on the curious ground
that, as this administrator's account as compared with
the accounts of his joint administrators shewed that
he had that amount in hand, he had no right to detain
it. That order was appealed against, and naturally

discharged by this court.* Then, after a skirmish
about a sum of Rs. 150, thfe applicant herein applied,

on July 23, 1892, for a citation in terms of clause

726 of the Civil Procedure Code on the two other
administrators and respondents "herein and himself
as administrator, to show cause why all three

administrators should not be compelled to havct

their accouuts judicially settled. The joint adminis-
trators appeared to the citation, and after hearing
argument the court ordered all tjiree to. account
at the cost of the respondents herein. From this
order the appeal with which we are concerned was
taken. It viras contended for the appellant that

the principle of the decision of this Court in 9 S. C. C.
179, applied by the Chief Justice to the case reported
in 1 C. L. R. 99, governs this case, and I chink
that it is a right contention, for Chapter LV. of
the Code is ancillary to Chapter XXXVIII, which
was held in the former case not to be retrospective aa

res^ards the estates of persons dying intestate before
the Code came into operation.

Under the old practice there was no right to compel

a judicial settlement of an administrator's account.

In the ordinary course of testamentary proceedings

if a question arose of a character unfit to be] settled

therein, the interested party was referred to his remedy
by administration or other appropriate suit where the

court could deal with and decide the queatinn involv-

ed. The moH/iox this application for a, judicial settle-

ment is on the face of it the apparent|balance in hand

* Reported ante, p. 9.
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ofoneof the respondents of the sum of Rs. 1,189 odd,

which the applicant wants to reach and for which he

may have a just claim for all that I know, and this

undei the old practice was a question which could

not have been settled in the matter of these testamen-

tary proceedings but would have required a separate

suit or action. i

It was further contended that the proceedings

under sections 725 and 726 of the Code were irre-

gular. The application should have been by peti-

tion, and should have been entitled as of the

action in which the joint grant of administration

issued. This was not quite strictly observed, for the

application is not a petition and is' not entitled as of

the action as numbered on the court files, but this

defect of form is not sufficient to imperil the appli-

cation, and we cannot forget that the applicant is not

only one of the next of kin but a joint administrator.

The Code does not provide for the petition from joint

administrat rs for the judicial settlement of accounts

by the other administrators, but on principle I do

not see why a person in the position of the applicant

should not present a petition for that purpose, as he

is interested in the estate and has asked that the

order for a judicial settlement do pass against him-

self as well as his joint administrators. This Chap-

ter has been taken from the New York Code,

but the forms of oath and bond required in the old

practice of our . ourts have been substantially re-

introduced into the Code (see Schedule II. forms 88

and 90, pages 511, 542 of the Civil Procedure Code)

while the bond in the New York Code is at large,

conditioned for the due administration of the estate

and effects of the decedent. An administrator does

not bind himself there, as here, to render a final

account by a given date. He can, after a certain

tim^ had e'apsed from the date of his letters, ask

that his accounts be judicially settled. Now the three

administrators in this matter have filed their final

accounts as they engaged themselves to do by oath

and bond, though not within the time prescribed by

their o^th and bond. In these circumstances, can

a joint administrator compel the other administra-

tors to exhibit their accounts over again without

disclosing material primafacie probative of errors in

those accounts ? A. judicial settlement under the

New York Code presupposes either the non-existence

of any account or the existence of an interim

account which an administrator is at liberty for his

own protection to file in certain circumstances pre-

paratory to an account to be judicially settled there-

after. I confess this question embarrasses me, but I

am disposed to answer in the negative. However, I

would set the order aside on the ground previously

indicated, that the applicant is not entitled to the

remedy sought for, which applies only to cases in

which estates of persons dying after the Code came
into operation are being administered.

BuRNSiDE, C» J.—I have nothing to add to the

opinion of my brother Withebs. I adhere to my
previous ruling, that the provisions of the Code are

not retrospective as regards the rights of persons in

respect of estates of persons who died before the Code

came into force, and this is sufficient to support the

appeal.

' I agree that the order appealed against must be

discharged wittf costs.

Set aside.

Present

:

—Lawrie, J.

(Octtbet 6 and 13, 1892,y

D.G. Tiincomalee,

(Criminal)

No. 2,353.

Queen v. Krisnen.

Criminal Procedure—Probation of First Ojffenders

Ordinance, 1891

—

Offence punishable with not

mote than threeyears' imprisonment— Voluntarily

causing grievous hurt—Power of court to release

on probation—Ceylon Penal Code, section 316

—

Criminal Procedure Code, Schedule II.

—

Ordi-

nance No. 6 #/'1891, section 1.

The Ordinance No 6 of 1891, which empowers a
court to release on 'probation of good conduct a person

convicted of an offence, is expressly applicable only to

offences "punishable with not more tlian three years'

imprisonment".

Held, that the words " punishable with not ulore than
three years' imprisonment" mean " punishable before

any court", and not merely "punishable by the court

before which the conviction Was obtained".

Revision.

The defendant was indicted under section 316 of

the Ceylon Penal Code for voluntarily causing griev-

ous hurt. At the trial the defendant pleaded guilty,

and the district judge proceeded to deal with him

under Ordinance No. 6 of 1891, section 1, and ordered

him to be releised on his entering into a recognizance

with sureties to appear and receive judgment within

two years when called upon and in the meantime to

keep the peace and be of good behaviour. The

district judge held that the' words "punishable with

not more than three years' imprisonment before any

court" in section 1 of Ordinance No. 6 of 1891

applied to the court trying the offence, and not the

maximum punishment prescribed by Ordinance No.

3 of 1888, Schedule II.

The record having been sent for upon the motion

of counsel for the Crown,

Cooke, 0. p., moved that the Supreme Court da
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revise the order of the district court contending that

the offence of which the defendant had pleaded guilty

was "punishable" with seven years' imprisonment

and the Ordinance No. 6 of 1891 was therefore

inapplicable.

Wendi, for the defendant, contra.

Cur. adv. vult.

On October 13,.1892, the following judgment was

delivered :

—

LiWBiB, J.—The Ordinance No. 6 of 1891, section

1, enacts that in any "case in which a» person is con-

victed of any offence punishable with not more than

three years' imprisonment before any court, and no

previous conviction is proved against him, -the court

may release upon probation of good conduct instead

of sentencing to imprisonment.

Muruken Krisnen was committed for trial before

the district court of Trincomalee, and he pleaded

guilty to an indictment charging him* under section

316 of the Penal Code, with having voluntarily caused

grievous heart. Before sentence -was passed, witness-

es as to the accused's character were examined and

the learned district judge holding that this was a

ease which, might be dealt with under the Ordinance

No. 6 of 1891, released the accused on his entering

into a recognizance of Rs. 400 and two sureties of

Rs. 200 each for two years, to appear and receive

judgment when called upon, and in th6 meantime to

keep the peace and be of good behaviour. On the

motion of the Attorney-Generalihe proceedings were

brought' before me in review. I am unable to give

to the ( )rdinance the construction put on it by the

learned district judge.

I hold that indulgence is extended only to com-

paratively lenient offences which are not punishable

in any court with more than three years' rigorous

imprisonment. Those who are guilty of offences of

a graver kind for which the t'ode provides a higher

'maximum punishment than three years do not benefit

unJer the Ordinance No. 6 of 1891.

r must set aside the order and remit the case to

,

the district judge to sentence according to law.

Set aside.

: o :

Present :

—

Lawbie and Withers, JJ.

• {September 16 and 20,, 1 892.)

D. 0. Mannar,
i DOMINGU V. BaNDARASEKERK.

No. 8.231,

Civil Procedure—Decreefor possession ofpropoty—
Resistance toxxecution—Resistance byperson other

than judgmerit debtor—Petitio7i ofcomplaint, re-

quisites sf—Investigation ofclaim-^Civii Proce-

dure Code, sections 325, 326, 327.

A petition, presented under section 325 of the Civil .

Procedure Code, complaining of resistance to a pro-

prietory decree, although it is required by section 327

to be registered and numbered as a plaint in an

action, need not contain all the i^quisites of a plaint,

such as disclosing a cause of action against the res-

pondent. No formal pleadings need be filed, but the

court should, upon the petition being presented, pro-

ceed to investigate the respondent's claim as if an

action had been instituted against him by the decree-

holder.

Petition under section 326 of the Civil Procedure

Code complaining of resistance to the execution of a

proprietary decree.

In August, 1889, the Right Reverend Theophilus

Melizan and another instituted action No. 8,061 In

the district court of Mannar against one Santiago

Mottam Savery Pariyari and five others praying for

a declaration that they were entitled to the church

called Koottattu Mathavin Covil, and that the

defendants be restrained from interfering with the

management of the said church. The district judge

gave the plaintiffs judgment, and the defendants

appealed. The Supreme Court, in April, 1890, set

aside the judgment and dismissed the action with

costs. The defendants, in March, 1892, obtained

from the district court an order directing them to be

put in possession of the church. The execution

this decree was resisted by one Father Sandarasekera

who claimed to be in possession of the property and

in charge of the church at the request of the con-

gregation and not under the plaintiffs in the action.

The third and fourth defendants thereupon presented

a petition, under section 325 of the Civil Procedure

Code, complaining of the resistance, alleging that

Father Sandiirasekere was in posseseion as the agent

and subordinate of the plaintiffs, and prayinp; that he

be dealt with under sections 325, 326, and 327 of the

Code. After an interlocutory order made on this

petition and inquiry held, the district judge found

that the resistance was occasioned by Father Sandara-

sekere, a person other than the judgment debtors,

claiming in good faith to be in possession of the

property on account of persons other than tiie judg-

ment debtors, and directed the petition to be num-

bered and registered as a plaint in an action between

defendant-;, the decree holders, aS'plnntiffs, and the
_

claimant, Father Sandarasekere, as defendant. The

court also fixed fourteen diys' time wiihm which to

receive pleadinjis from either side. Father Sandara-

sekere filed an "answer", among other things taking

exception to the petition as disclosing no right to

relief.

-Printed at the " Ceylon Examiner " Press, No. 16, Queen Street, Fort, Colombo.
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The district judge, on the day fixed for trial, held

that the petition was defective and disclosed no right

in the petitioners as against the claimant, and he

. dismissed the petition with costs.

The petitioners appealed.

Dornhoist ( Weinman with him) for the appellants.

It is sabmitted the district judge was wrong in re-

quiring pleadings to be filed upon this inquiry exactly

as if a regular action had been instituted. Section

327 merely directs that the investigation into the

claim, which the court has already had sufBciently

disclosed to it, should be in the same manner as if an

action had been instituted, and with like powers to

the court. The proceedings are merely incidental to

i:he original action and to the execution of the decree

therein, and the Code merely requires the petition of

complaint to be numbered and registered as a plaint

on grounds of convenience. Instead, therefore, of

dismissing the petition, the district judge should have

inquired into the claim of the respondent to retain

possession against the decree-holder.

Wendt, for the respondent. The use in section 826

of the term "petition," in which "respondents" are

named, with an interlocutory order under section 377

{f}),
indicrites that the procedure is to be that laid

down by Chapter XXIV and described as "Summary

Procedure." In this procedure the party plaintiff

must not only make averments entitling him to relief

but he must support them with pi ima facie proof

(section 876). The decree-Iiolder complaiaingr of re-

sistance must contemplate the case provided for by

section 327, viz., the court's finding that the party

re-isiing claimed bona fide independently of the judg-

ment-debtor, and he should therefore plead matters

entitling him, even in such an event, to the relief he

prays. If he fails to do so, he takes the risk of his

pleading being held insuflficient when his petition

becomes an "action" under section 327 (see conclud-

ing words of section 328). The present petition

merely prays that if the court should hold that the

respondent's resistance was under the judgment-

debtors, he should be punished for contempt of court,

but omits to deal with the contingency provided for

by section 327. Seeing this, the district judge, in

holding the resistance to be bona fide, expressed his

willingness to allow further pleadings on either side,

but the oppellants refused to avail themselves of this

opportunity, and the court had no alternative, when

objection was expressly taken by the respondent,

(who was in no way bound by the original decree) but

ts dismiss the action..

Dornhorsl, in reply. The onus lies on the. claim-

antto shew a right to possession as against the de-

cree-holder who is ptimafacie entitled by virtue of

the decree. Even admitting the soundness of the

respondent's contention, there was sufficient material

before the court to enable it to frame an issue

between the parties which it should have proceeded to

do. [He referred to O'Kinealy on the Indian CiVil

Procedure Code, notes to section 331.]

Cur. adv, vult.

On September 20, 1892, the following judgments
were delivered :

—

WiTHEBS, J.—On March 15, 1892, the following

order was made in the matter of an application

by the successful defendants in district court Citse

No. 8,061, of the Mannar court for the restoration to

them of the fabric of a church by the plaintiffs in

that action—"It is ordered that the plaintiffs and
their workmen, labourers, servants and agents and
each and every one of them be removed from and
the defendants be replaced in possession of the

Roman Catholic Church called Eoottattu Mathavin

Covil&c."

On the 18th of that month, according to his return,

the officer entrusted with the mandate to execute

that order was prevented by a certain person called

the Revd. Father Sandarasekere from putting the

applicants into possession of that church. The
next day, it would seem, a petition was pre-

sented to the court complaining of the resistance

made to the execution of the mandate by the officer

entrusted with it, and it was eventually found by the

court on enquiry that the resistance complained of

was occasioned by a person on account of some one

other than the plaintiffs in No. 8,061; for the first

minute on the first page of a record devotedto this par-

ticular matter is to the effect that the petition by the

mandate holders is registered and numbered as an

action between the petitioners as plaintifi's and the

third respondent, i. e., the said Revd. Father S mdara-

sekere, as defendant, agreeably to the provisions of

section 327 of the Civil Procedure Code. On
the same day as this minute was made, parties

were informed by the court that pleadings would be

received within fourteen days, and the next day peti-

tioners' counsel actually applied to the court for a

notice on the third respondent to file his answer

before the expiration of that time, and it was allow-

ed. On April 27, an "answer" was filed by the

Revd. Father Sandarasekere taking exception on

legal grounds to the petition as if it was a bad

plaint. These exceptions were discussed, and after

hearing argument, the learned district judge dismiss-

ed the petition, or, as he styles it "action", with

costs, on the ground that as the petition was to ba

registered and numbered as a plaint it was a plaint,
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but that as it, in short, disclosed no cause of action,

it was a bad plaint and must be rejected accordingly.

All this is strangely misconceived. So far from
anything being said in section 327 about the

necessity of formal pleadings consequent upon com-
plaint made of resistance to the execution of a pro-

prietary decree, the court is required at once to in-

vestigate the claim just as if an action had bsen
instituted by the decree-holder against the claimant.

The claimant, being treated as a respondent to a

petition, on which an interlocutory order has been
made in accordance with alternative (6) seoiion 377,

should be required to appear on a certain day to

show cause why the mandate should not be enforced.

On that day he opens his case, states his objections^

and supports them by aflSdavit. In the end, the

court either stays execution of the proprietary order

or directs its enforcement. Again, so far from the

petition disslosing no ground for relief, it disclosed

the only ground for relief under this chapter of the

Code, viz., a resistance to the officer charged with
the execution of the writ. The order must be set

aside and the case remitted for enquiry into the

respondent's claim. He must pay appeal coats,

Lawbie, J.—I agree that the district court having
found that the resistance or obstruction was made,
that it was occasioned by a person other than the

judgment -debtor, that that person claimed in good
faith to be in possession of the property on his own
account or on account of some person other than the
judgment-debtor, the court did right to number and
register tlie petition of complaint as a plaint between
the decree-holders as plaintiffs and the claimant as
defendant, and that it was therefore bound to investi-

gate the claim.

It would be premature to form an opinion on
whom the burden of proof now lies, and I have not
had the advantage of hearing argument from counsel

on that point. If the petitioners are to be treated in

the same manner as if they were the plaintiffs in an
action for the property, they must accept the burden
of proving their own title.

Set aside.

Present

:

—Lawbie and Withees, JJ,

{September 30, and October 11, 1892.)

D. 0. Badulla,
|^
Nachohiapfa Chetty v. Muttoo

No. 370. / Kankani,

Civil Pi ocednre—Decree niei

—

Deciee absolute for
default—Appeal— Civil Praeedure Code, sections

86, 87.

No appeal lies from a decree nisi for default of ap-
pearing or answering, nor from any order making such-

decree absolute on the ground either of defendant's
failure to appear to shew cause against it or of his not
shewing sufficient cause. If such decree be made abso'
lute on the former ground, the defendant may within a.

reasonable time move the court to set it aside oa proof
that he was prevented from appearing to the decree nisi

hy reason of accident ormisfortune, or by not having
received due information of the proceedings, and upon
refusal ofhis application may appeal. But ifthe defend-

ant appear in due time and shew cause against the decree
nisi and. the same be made absolute, the defendant has'

no further remedy by appeal or otherwise.

The plaintiff sued by way of regular procedure on a

promissory note and obtained a decree msiiov default

of appearance of the defendant on the day fixed fu-

the summons for appearance and answer. The de-

fendant, on the returnable day of the decree nzsz, moved
that it be discharged on tlie ground that he had not
been served with the summons, and evidence was led
by both parties touching the service of summons,
The district judge, after hearing the evidence, held
that the summons had been duly served on the defen-

dant and that there was no excuse for his nori-^

appearance in due time, and accordingly made the
decree absolute.

The defendant appealed.

JVendt, for the appellant,

VanLangenberg, for the plaitniff.

Cut. adv. vult.

On October 11, 1892, the following jndgments^
were delivered :

—

Withers, J.—Section 87 of the Code takes away
the right of appeal against a decree nisi for default-
Section 86 gives a remedy, in case the decree has-

been improperly obtained, by shewing cause against
it in the court below on the motion to make it abso-
lute; but if it is made absolute there is no appeal
against the decree absolute (section 87).

Nor can any appeal against the order making it
absolute lie, except it be obtained for dufaulc, when
the defendant may review it before the court below
on the ground tbut he had no information of the
proceedings or was prevented by reason of accident-
*c. from appearing Ac.

It thus appears that the only appeal against iin

order making a decree absolute must be on the
ground that the defendant had no information of the
proceedings or was prevented by accident &c. from
appearing. If a defendant appear and contest a de-
cree nisi and it is m ide absolute, no appeal lies against
the order making it absolute. The learned judge's-
att^ntiofl is invited to the printed form of decroe lirsi
adODtt?d in bis pnm-K ivifK fl.Q nKo„_J .._J - _ _
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heading under the royal arms-^" Dismissing the

Action in default of appearance of defendant."

Judgment iiffirtned with costs.

Lawrie, J.,, concurred.

-: o :-

Present ;

—

Withees, J.

{October 20 dnd 27, 1892.)

0. R. Kandy,
No. 1668.

Caepkn v. Nallan.

Practice—Decreefor imfnediatepayment ofclaim—

^

Subsequent applicatio7i for payment by install

ments—Civil Procedure Code, section 194.

Where a decree has been once entered for tli^e pay-

ment of a sum of money', It is not competent for the

court to vary the decree by subsequent order allo-Wittg

the amount of the decree to be paid by instalments.

The two defendants were sued on a promissory

n'ote for Es. 40, payable in three instalments, with a

provision that in defanlt of payment of any of the

instalments the whole debt should become reeover-

able. All three instalments were overdue and

unpaid. Oq August 1, 1892, the day fixed for ap-

pearance and answer, the second defendant appeared

and admitted the debt, the first defendant being in

default and a decree was entered in plaintiff's favour

for Rs. 53-50 debt and Rs. 13'25 costs. The subse-

quent proceedings in the action are suflSciently set

out in the judgment.

The plaintiff appealed against an order confirming

two exparte orders made on the application of the

respective defendants and directing the fiscal to

levy the amount of the decrise by monthly instalmeuts

of Es. 2'50 out of the salary of each defendant.

Wendt, for the appellant. The court could not

alter the absolute decree once passed, and make the

judgment amonnt payable by instalments. Section

194 of the Code contemplates an order made at the

time of recording judgment. Lawrie, J. so ruled in

C. R. Colombo 3,282 (S. C.Civ. Min. September 16,

1892.) Further, this was not a case in which the

court would make such wn order. The obligation on

which the action was brought having been itself pay-

able in instalments, and defendants having made
default in p.iying them, they were not entitled to a

further indulgence of the same kind. Ragho Gavind
Paranjpe v. Dipchand, I. L. E. 4 Bom. 96.

Cur. adv. vult.

On October 27, 1892, the following judgment was

delivered :

—

Withers, J.—On Augtlst 1, 1892, it was ordered

and decreed by the commissioner that the defendants

do pay to the plaintiff Rs. 53*50, with further inter-

est on Rs. 40 at 37^ cents per Rs. 10 per month
from July 12, 1892, with costs of this action

(Rs. 13-25). On August 17, it would appear that on

the expatte application of the first defendant, the. fis-

cal, who had charge of the writ under this decree,

was directed to levy this siim in monthly instalments

of Rs. 2-50 from first defendant's salary. And on a

similar application of second defendant on August 19,

similar dirtjctions were given to the fiscal to levy

similar instalments out of sdcond defeudaint's salary.

These two orders after hearing the parties to the

action, were confirmed by an order of August 30.

It is ftorn this confirming order that the execution-

creditor appeals.^

S^ach an order cannot stand. Final decree having

once passed for the full amount could not be after-

wards varied. Where a judge thinks that payment

by instalments is the proper' order to make in the

circumstances,, such an order should be embadi«d in

the decree.

The other point m-ged by Mr: Wendt need not be

disexfssed now. On accaunt of its importance, I hope

it will be raised on the first opportunity that presents!

itself.

Set aside.

-: b '.-

Present ::—Withebs, J-

{ October 20 and 27, 1892.)

Crim.inal law—Misconduct in a ^'public plcie^'

while intoxicated—Police station—Place to ivhich

public have access—Ceylon Penal Code, sections:

343, 488,

A police station is not a " public place" within the
meaning of section 48S of the Ceylon Penal Code.

The defendant Was charged under section 488 of

the (leylon Penal Code with having, wbile in a state

01 intoxication, appeared in a public place, to wit, the

Gampoln police station, and there conducted himself

in such a manner as to cause annoyance to the com-
plainant (an inspector of police), a polieo sergeant,,

and the members of the Gampola police force. The
police magistrate convicted the defendant, holdiug-

that the police station was a public place within the

meaning of the section.

The defendimt appealed.

Wendt, for the appellant.

Cur. adv. vult.

On October 27, 1892, the following jttdgTnent was
delivered :

—
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WiTHEBs, J.—I cannot agree with the law laid

flown by the police magistrate, that the inside of a

police station is a public place within the meaning of

those words in section 488 of the Penal Code. I

should have thought a police station was essentially

a private place, and none the less so because mem-

bers of the public can enter it for a limited purpose.

It might as "well be argued that the office of the head

of a public department was a public place.

In my opinion a public place in the said section is

a place to which and from which the public have

ingress and egress and regress as of right and without

reference to any particular purpose, as a public

thoroughfore, square, &c.

The conviction must be set aside and the defendant

acquitted and discharged.

Set aside.

-:o:-

Present :
—Bubnside, C. J., Lawrie andWiiHEBS, JJ.

{October 7 and 11, 1892.)

No 36
247^*'

I

^"ES^"^* ^- Jayasubia.

Civil Procedure—Dormant Judgment—Revival—
Judgment entered be/ore the Code came into

operaton—Prescription— Ordinance No. 22 of
1871, section 5

—

Civil Procedure Code, sections 2,

337, 347.

Judgments passed before the Civil Procedure Code
came into operation are not governed, on the question
of limitation, by section 337 of the Code, but by the
previousl}' existing law

This was an application by way of summary proce-

dtire by the' plaintiff for exe(!ution of the decree

entered in the case. The judgment was obtained in

January, 1882, and Sdme recoveries were made in

September, 1883. In June 1892, the plaintiff made
the present application, which was discussed inter

partes on August 29. The defendant objected to the

allowance of the application as the writ had been

wholly satisfied, but the district judge refused to go
into that question, holding that, as the judgment
was ten years old, he was pi'ecluded under section

337 of the Code from entertaining the application.

The plaintiff appealed.

Wendt, for the appellant. It is submitted that
section 337 of the Code is here inapplicable. This
was a judgment which had been obtained before the

Code came into operation, and plaintiff's right to

execute it and defendant's liabilify to satisfy it were
a "right" and a "liability" conserved by section

2 of the Code and tlierefore unaffected by the repeal-

ing clause of the Code. Even supposing the Code

be held to apply to such cases, the judgment was

not barred, as ten years had not elapsed since the

levy in September, 1883.

The defendant did not appear upon the appeal.

Cvr. adv. vult.

On October 11* 1892, the following judgments

were delivered :

—

Bubnside, C. J.—The decree in this case had been

obtained before the passing of the Code, and more

than ten years had elapsed, when the present motion

was made under the provisions of the Code to execute

the decree. The decree itself had not been prescrib-

ed under the Ordinance No. 22 of 1871, section 5,

because intermediate steps had from time to tim&

been taken to keep it alive ; but the district judge

held that the decree itself being more than ten years

old, section 837, of the Code prevented any order

being made to execute it, and he disallowed the

motion and the plaintiff has appealed.

I do not think that section 387, on the question of

prescription, was intended to apply to decrees which

had been obtained before the passing of the Code,

and to which a particular law of prescription was

applicable. I think as a matter of procedure, the

clause governs and must be held to apply to every

thing done under the section, /. e,, where there has

been an application to execute the deci'ee. This-

would be governed, no doubt, by the prescription and

other provisions ot the section, but with rigard to

decrees obtained before the Code they must still be

governed by the provisions of section 5 of the Ordi-

nance No. 22 of 1871, which, although repealed, still

applies to rights, obligations or liabilities acquired

under it which have been specially conserved.

We must set aside the judge's order and send the

case back iu order that the learned district judge may
deal with the other question raised and which he ab-

stained from deciding, because he considered that the

point which he decided defeated the whole motion.

The appellant will have his costs of appeal.

Lawrie, J.—The repeal of section 5 of Ordinance

No. 22 of 1871 on August 1, 1890, did not affect the

presumption that all judgments, which at that date

were more than ten years old, were satisfied.

But on August 1, 1890, the judgment in this case

was only eight years old and it was not yet of an tige

to be deemed to be satisfied. When the judgment

subsequently attained the age of ten years it did not

then fall under the presumption, because the section

creating the presumption was by that time repealed

Pbinted at the "Ceylon Examinee" Ppkss. Nn. Ifi. Omsii-w Rtrkkt. Fort. Colombo.
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wad, though rights, privileges, obligatioBs, or liabili-

ties accrued and incurred on August 1, 1890, were un-

affected by the repeal, the presumption of satisfaction

was not extended to judgments which had been pro-

nounced within ten years of that date.

The defendant in this ca^e cannot claim any bene-

fit from section 5 of the Ordinance No, 22 of 1871.

It seems to me that the procedure should be governed

by section 347 and not by section 337 of the Code.

The restrictions on the re-issue of execution contained

in secdnn 337 apply, only to cases where an applica-

tion to execute a decree has been made under Chapter

XXII and has been granted. The section directs the

C'lurte how to deal with subsequent applications. This

is the first application which has been made under

Chapter XXII, and so the rules regarding subsequent

applications do not apply.

The district judge is untrammelled by presumptions

of satisfaction or by restriction as to re-issue. He is

free, to decide whether the judgment is satisfied (as

the defendtin'. says it is) or whether there be a balance

still dnej and, if so, what that balance is.

I agree that the order must be set aside with costs.

Withers, J.—This was not an application under

section 3;i7 of the Civil Procedure Code as the learned

judge seems to have treated it, for that section applies

to cases where application to execute a decree for the

p-iymi'nt of money has been made^^.n'\w Chapter XXII
of the Code and granted. Now, no such application-

bid been made and granted in this action under this

chapter. The petition w,is to revive a stale judgment

for the purposes of execution, and I know of no

provisions in the Code for reviving stale judgments.

An order abating dormant proceedings can be set

aside.

The judgment .sought to be revived was long ante-

rior to the time when the Civil Procedure Code came

itito operation, and the procedure adopted was the old

one in a new guise.

Had this been an application under section 337 of

the Code, I do not think the judge would have been

precluded from entertaining it by the provisions of

thiit section. The right (on good cause bhuwn) of

prosecuting a judgment pronounced before the Code

came into operation within the time limito.! by the

repealed section 6 of Ordinance No. 22 of 1871 is a

right, I take it, especially conserved by section 2 of

the Civil, Procedure Code.

The order appealed from must be set aside and

. Idle case seat" back for the learned julge to hear and

determine the application on its merits. The appel-

lant will hatve his costs.

Set aside.

Present:—Withers » J.

{October 11 and November ^, 1892.)

P. 0. MatRra,
No. 16,869.

Snowdon v. Eodrigo.

Nuisance—Barking of dogs— Ordinance No. 15 of
1862, section 1, subsection 4

—

Inierpertation.

Ordinance No. 15 of 1862 section i enacts (subsecr

tion 4) "whosoever shall keep in or upon any house,
"building, of land occupied|by him, any cattle, goat;

"swine, or other animal, so as to be a nuisance to or

"injurious to the health of any person, shall be liable

"to a fine."

Held, that the generic term "other animal" in-

cludes a dog, and that permanent interference with
comfort, .such as occasioned by dogs which being tied,

and kept in a neighbour's compound bark with little

or no intermission during the night, is a- nuisance
within the purview of the Ordinance and punishable
as such.

The defendant was charged with keeping on land'

occupied by him doss so as to be a nuisance to the

complainant, thereby committing an offence punish^

able under section 1 of Ordinance No. 15 of 1862.

The police magistrate foun'd the defendant guilty of

the nuisance complained of, and sentenced hira to

pny a fine of Rs. 1. The defenda,nt appealed.

Dornhorst, for the appellant.

Cur. adi). iiult.

On November 4, 1892, the following judgment

was delivered :

—

Withers, J.—I think the conviction iS' right and

should be affirmed.

Upon a charge of keeping on land occupied by him

dogs so as to be a nuisance to the complainant the

accused has been convicted of an offence under- sub-

section 4 of section 1 of the Ordinance No. 15 of 1862

and sentenced to pay a fine of Bs. 1.

In brief, the evidence discloses that for more than

a vear paSt the repose of the complainant has been

disturbed by the continuous barking and^ howling

during the night of three dogs which the accused

kept tied in his compound, and one or two recent in-

stances are given. The complainant depose; that

there have been few nights on which his repose has

not been disturbed and his comfort seriously inter-

fered with for want of sleep. It was Conteirded for

the appellant that a dog is not an animal ejmdiem

generis with cat'tle, goat, sheep, or swine in the sub-

sec ion of the Ordinance referred to; The old and

fast rule- that a general word •following" specific words

mnst be construed as of e^jiisdem generis yiiVix these

words has been consideraibly modified by raoder-n de-

cisions according to which words in a statute must be
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constroed in their ordinary sense and effect given t'o

them within the purview of the statute.

If a dog is tept on premises so as to be a niiisance

to any person vithin the sense of the word nuisance

as used by the statute I take it that it is covered by

the generic term " other animal". Now, tlie word
" nnisnnce" in the expression " in ^uch a state as to

be ii nuisance to or injuriotis to the health of any

per-soii"^ has been interpreted in the case reported in

.02 L. J. M. C. 38, as the Bishop of Auakland Simifa-

ry Autkority ys.The Bishop of jUickland Iran and

Steel Company^io mean something .which interferes

with comfort and not the same as nuisance injurious

to health.

Permanent interference with comfort such as the

complainant has deposed to in this ca^^e is distinctly

a nuisance, and if occasioned by do^s tied in his

neio-hbour's compound and which being kept there

bark with little or no iriterini-sion during the night

is, I take it, a nuisance within the purview of the

Ordinanqe under which the accused has been con-

victed,

Afirimed.

Present ;- -BuBNsmE, C. J., Lawrie and

WiTiiEEa, JJ.

(October 4 and 18, 1892.)

D. C. Kandy, i TgE Commissioners of the Loan
No. 5,868 I Board v. Ratwatte.

Ejectment—Sale of rents issues and profits—Right to

possession—Assessment for rates—Failure to pay
tuxes —Legality of ivarrant of distress—Ordinance
No. 6 of 1873— Ordinance No. 18 af 1884:-- Ordin-
ance No. 7 0/ 1887, sections 127, 183, 139, 151
159.

For defa,ult of payment of certain municipal taxes
and rates two warrants were issued for their recovery
under the provisions of the Municipal Councils Ordi-
nance, 1887, on January 29, 1890, returnable on March
15 ; two others on May 20, returnable 0:1 Jtily 10 ; and
two others on July 23, returnable o,n September 15.
Under these warrants the plaintiffs' house in respect of
which the taxes and rates were due was seized on July 5^,

and on September i the "rents issues and profits" of
the house for a period of four y^ars were sold and pur-
chased by the defen,dant, who entered into possession of
the house.

In an action of ejectment against the defendant

—

//eld, Igr BORNSIDB, C. J., and WiTHBK:S, J. {dis-

settiiMteTiiAWRTS, J.) that the sale was invalid, the
warrant, having expired on their returnable dates, and
it being esseAtial to a valid sale that both the seizure
and the sale should take place before .such returnable
dates ; and further that a sale of the rents issues and
profits of land conferred on the purchaser no right to.

po^ession as against thg owner or any person holding
under him, but merely the right to recover any rent
accruing from a tenant or occupier, or the value of any
profits derived from the land.

Z^er LawriK. 'J.—The vi'arrant did not expire on
their returnable dates, the authority of the officer, eq-.

trusted with them not being limited b.y those dates.

He was simph' required to certify on those dates what
he had done by virtue of the- warrants. The sale of

the rents issues, and profits conveyed to the defendan,t

the right to demand these from the owner or his tenant

in possessio,u, and the defendant haying got into peace-

fu,l possession ought not to be ejected until the owners
tendered qr secured to him a fair rent for the fq;ax

years.

Ejectment,

The plaint averred that one William Goipnetilleke,

the original owner of the house, liad mortgaged it to

the piiintiffs in 1886, and that in execution of a,"

decree passed upon the mortgage the plaintiffs had,

themselves purchased the liouse in, December, I88ft,

The plaint further averred ' that the defendant had

been since September 1, 1890, in the unlawful

possession of the house. The defendant answered

admitting plaintiffs' title to the hoiiise, but averred

in his answer that tho land had been taxed utider-

the Municipal Counoiis Ordinance, 1887, and r^ted

under the Kandy Waterworks Ordinance, 1x84, where--

b.y the plaintiffs had become liablu to the Municipal
Council of Kandy in cerLain sums oti account of

taxes and water--r,.te, that they had faile.i to pay the-

Said s,ums, that in pursuince of a wurrant'of distress,

issued in oQufariuity with the ordinance the rents

and profits of the house and the right t > hold and
possess the same for a period of four years had been
sold and purchased by the defendant on .September-

1, 1890, and that under that purcha,se tlie defendant
w-HS entitled to the posse'-siou of the land and build-,

ings. The plaintiffs replied, denying defendant's,

averments liS to the sale for default o,f paying taxes

and contesting the Oqunoil's right to «ell. At the trial

the district judge held that the sale by the Municipal'
Council was good and that the purchase of the rents

and profits of the land by the defendant entitled him
to the possession of it» and dismissed plaintiffs' rction
with costs. The ficts proved reiative to the sale ot
the rents issues and profits are suflEiciently disclosed •

in the judgments in appeal.

The y)laintiffs appealed.

Wendi {die Saram with him) for the appellants^
contended

,
that the seizure and sale on September

1 were .invalid, the warrants under which they
were made having previously expired. Even if there,

e-xisted a legal authority for a sa,le, the sale of the.
" rents • issues and profits" of the house gave the
purchaser no right to possession as against the own-
era, but only a right to take such rents issues and
piofits as might from time to time' accrue. [Ho.
referred to Ordinance No. 6 of 1873, Ordinance No,
7 of 1887, sections 183, 151, and Form F., D. (7^
-ffoMdy No, 97, 544, 8 S. U. C. 68..]
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Bornhurst, for the defendant, contended that the

returnable date of a warrant was not the date on
which it expired, but merely 9< direction to the

ofiioer eiitrusted with it, requirino; him to infpvm
the authority issuing it of what he had done in pnr-

Buanee of it. The rents, issues," and profits were

clearly saleable before the land itself, under the

Ordinance- No. € of 1873, the provisions of which
Vere by section 151 of the M«nicipal Councila Onii-

nance made applicable, The effect of such a sale

was to create a lease far the terna by operation of

law, aud to give the purchaser the right to possession

even aa against the owner. fHe referred to Ordi-

nance No. 7 of 1887, sections 12?, 139, 159,J

WendL in reply.

pother points were argued by counsel, but as the

decision did not turn upon them they are not re-

ported.]

Cur. adv. vult^

WiTHi'ms, J,—Had the defendant contented him-

self with justifying his occupation of the premises

sought to be recovered herein under the certificate of

sale of the chairman of the Municipal Council of

K«ndy, that judicial sale would not have been 'wix-

peached unless the plaintiffs had in their replication

alleged and proved" tiots showing that the directions

of the Municipal Councils Ordinance or any hy^huv

thereunder had not been in substance and effect cqidt

plied with, find the only question in issue would have

been whether tlie- sale of the rents and profits of the

premises for a term of four years passed to him, as

tlie purchaser, the right to occupy the house as ho is.

admittedly doing. But the defendant did not confine

himsel f to this simple defence. He expressly averrei I

that the
| remises were taxed under the Municipal

Councils- Ordinance of 18S7 and the Kundy Water-

works Ordinance of 18S4, that the plaintiff Board had

become hable to the Municipal Council of Kandy on

account of taxes and water-rate in the sum of Rs. 20.35

inclusive of costs, and that thereafter, in pursuance

qf a warrant qf distress issued in conformity with the

SHid Ordinance of 1887, the rents and profits of the

premises in question were sold qn September 1, 189o,

when the defendant hecg.me the purchaser, &c. These

averments were expressly denied by the plaintiff

Bpard in their replication, and it became incumbent

Qi; the defendant to prove them quite independently

of the presumption, which, in the absence of these

averments, would have attached tq the certificate of

the said sale. I will say no more of the evidence in

support of t'he first averment than that I am doubtful

if it is sufficient, but as to the averment that the

rents ^ind profits were sold in pursuance of a warrant

qf ilialresj conformably to the Municipal Councils

Ordinance, the defendant has to my mind quite

failed to prove it. On the contrary his evidence

discloses just such suhstantial defects as section

159 of the Municipal '.'ouncils Ordinance
was not intended to save, namely, a sale of the

premiseo. either under warrants which oould not
operate V>y re-ison that the time named in them for

execution had expired or under warrants without any
seizure thereunder preceding the st(le.

As to the issue taken on the allegations in para^

grfiph 4 of the answer, I entertain no doubt what-
ever that the sale of the rents and profits of the

premises conferred no right on the purchaser to

enter and occupy the house during his term of four

years. '

Rents and profits (i. e., in the nature of rent) are

what is payable in money or kind or services certain,

either aa compensation for the occupation of lands or

tenements or in recognition of fealty or tenure to the

owner of the land or tenement. They issue out of

tlie land or tenement and are not the land and tene-

ment icself or any part of it.

The right parchased by the defendant in this case

was a right to demand, take, and recover the rents

and profits of the house from any one competent and

oompellbale to pay or render them, but not a right to

the use and occupation of the house itself.

The " right to hold and possess" the land and

building which is introduced into the oertCficate id a

gloss of the chairman, unwarianted by law and quite

ineffectual for any purpose whatever.

The plaintiff B' ard must have judgment for the

recovery of the preinises and there must be an

enquiry into da,inages,

Stt aside the decree and order accordingly.

Lawrie, J,—The Commissioners of rheLoan Board

purchased a house in Kandy at a fiscal's sale ou

December 21, 18'89, and obtained a transfer on

February 2-9, 1890, The house was unoccupied, the

taxes were in arre.ar. The commissioners did not

enter into possession, nor did they ps^y the taxes for

the ensuing quarters and warrant of distress issued on

January 29, 1890, for the t9,xes duo for tho l.ist

quarter of 1889. These, warrants contained a direo-.

tion tq the oSacer to certify on oi' hefofe Mareli 15.

what he had done by virtue qf the warrant, Sp far

aa appears tbe qfifioer took no steps on these, Again,

two warrants of distress were issued on May 2Q,

1890, to enforce payment of the taxes due for the

first quarter of 1890, These contained a direction

to certify what had been done on or before J^ly IQ,

On July 9 the oflSc6r seized the house in question,

On July 23 two warrants were issued for the re^

covery of the taxes due for tbe second quarter of
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1890. TJae officer was directed to send ia his

certificate on oi- before September 15. On August

19 the secretary of the Municipal Council gave

public notice, published in the Oeylon Independent

of August 21, that the house in question

would be sold on September 1. During these

months the commissioners of the Loan Board took

no steps, they did not attend to any notice, they did

not pay the taxes which amounted to the small sum
of Rs. 20.25. On September 1, 1890, pursuant to

notice, the sale took place, and Ratwatte Basnaike

Nilame became the purchaser of the rents and profits

of the house for four years. He obtained from the

chairman of the Kandy Municipal Couucil a certifi-

cate of sale on November 26, 1890. The house was

then unoeeupied and in bad repair. The purchaser

enteted into possession without objection or let or

hindrance from the commissioners. The commis-

sioners awoko to a sense of their responsibihty

regarding the house, and in January, 1892, they

instituted this action against Ratwatte for ejectment

and for damages.

In my opinion the warrants of distress did not

expire on the day on which the officer was required

to certify what he had done. They seem to me to

fee continuous warrants, which remain alive until

they are executed. I do not say that they would

not at length become stale from efflux of time, but

I find nothiiijf in them which limits the power of the

officer to execute them 'before the date wjien he is

required to repoijt. It was the duty of the officer to

certify from time to time what he had done, and tho

proper certificate due on March 1 h was that the

commissioners-of the Loan Board had not- paid and

that the house had not yet been seized. The pro-

per oerti-fionte due on July 10 was that the house

had been seized on July 9, and the proper certifi-

cate due on September 15 was that the house had

been sold on September 1.

I am of opinion that the sale on September 1

was regular and valid under the warrants of dis-

tress issued in May under which the house had been

seized in July and under the warrants issued in July

which were in full force at the date of the sale.

1 am further of opinion that the sale of the rents

and flhofits conveyed to the purchaser the right to

demand these from the owner or his tenant in

possession and that the purchaser having got into

peaceful possession ought not to be ejected until the

owner tenders to him- a sum equivalent to the value

of the rents or profits or contracts with him to pay

regulauly a fair rent during the four years. I regret

that I am unable to agree with the rest of the Court.

I venture toj tlrink that this litigation is disbrediti-

able to the Loan Board.

'I would' affirm the judgment of the district judge.

BuKNSiDE, C. J.—This case was exceedingly well

argued before ua by Mr. Wendt fur the appellant

and Mr. .Dornliorst for the respondent, and if I do

not express an opinion on all the material qnestione

submitted for our consideration it i§ because I caa

give my judgment irrespective of those to which I do

not refer. I gather the facts from the proceedings

before us. The action is by the Commissioners of

the Loan Board against RatwaTite, described as

Basnaike Nilame. They pray ejectment, alleging that

the defendant is in the unlawful po-session of the

plaiiKiffs' land and buildings described iii the plaint

and for costs and dauiages. The dfifendant admits*

the plaintiffs' title as owners of the land, but denies

that ha has been iu.tbe unlawful possession, alUging

that the land and buildings were taxed under the

Muiiiicipal Councils Ordinance, 1887, which tax the

plaintiffs failed to pay and that in pursuance of a-

warrant of distress issued in conformity with the-

said Ordinance for the sum of Rs. 2025 inclusive of

costs the rents and.profits derivable from (he land

and buildings and the right to hold and possess the

same for a term of four years was sold on September

1, 1890, when the defendant became the purchaser

of the said possessory right and interest, as shewn-

by the certificate filed with the answer, and by such.'

purchase the defendant became entitled to hold ana

possess the lands nnd bnildings for a term of imt-

years.. The plaintiff replied takina; issue on all these

allegations. Such is a short statement of thp plead-,

ings, sufficient however to show the real and importr

ant issues between the parties, upon which the^

district judge has given judgment for defendant..

The plaintiff has appealed. The learned, district,

judge has gone very fully into mfiny df the points

which were raised on the part of the plaintiffs on.

the facts developed in the case. It is not necessary,

as I have already said, to follow the district judge

through, them all. There sire two most materiia.1

points going to the rights of the parties, which I

shall dispose of, viz., first, was the sale on Septeujber

1 under the warrant from the chairman of the

Municipal Council, sufficient to vest the property in

the defendant ? And secondly, what was the nature

and extent of the property so sold, and in what

relation did the purchaser, the defendant, stand, and"

what rights were thereby created with regard to the

owner ? As a general proposition it is safe to say
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that a certificate of sale iii the f9,^m co>(itajjiit;d in

schedule F wquld W prim<i facie evidenpe th»t,

everythifig had been legally doqe vylpich sboitild

have been dose leading up, to 'auuh c^rtifi«a.;te

for the purpose of vesting th6 pi'Qpi rty embnicied

by it ia the purchaser, Omnia pxesumuntur rM&

esse acta, aud the person challenging the cer-

tificate would have the burthen of establiahijig the

contrary; In this case the defendant has produred|

with and pleaded as part of his answer a certi-

ficate which upon the face of it recites that tbe sale

of the property took place under " a warrant of dis-

tress issued in comformity with the Ordinance ", and,

apart IVom the distinct traverses of the plaintiffs at

the close of the plaintiffs' cfise, the defejUdant could

have relied on his certificate as sufficient to show,

good title, for thp rents and profits of the land with-

out going into the details how that certificate had

beed obtained. But the express traverses put him to

the,dif;eftt,B)rQof ,flf hjs alleg^t-iptjs tp_8vipppr,^,l\is title,

and he proceeded to open up his title and lay bare:

the proceedings under which it was obtained, thereby;

calling on us to decide on the plaintiffs' obje(^tion to

them as to any defteots which were disclosed and|h6w

far they affected the certificate itself. The officer ofi

the Municipalty who carrijed out the seizure and saje

was called as a witness by the defendant, and tjiis is

the material part of his evidence :
" I received a war-

" rent to distrain on that house lor the fourth quarter

" 1889 and first and second of 1890. [Original of Kl
" to K6 shewn him.] Those are, the warnints, 1

" seized the house on July 9, 1890." Now, the do-

cumepts Kl to K6 are the warrants under which the

officer says he seized the house, aud I necessarily

turn to those warrants, and this is what I find. Two

of thera are dated January 29, 1890, returnaljle pn

March 15, 1890. It is needless to say that on July 9,

1890, when the alleged seizure was made, they had

expired and were valueless for everj purpose. The

Ordinance requires that these warrants should be re-

turned on a particular day, and I need not repeat the

well-known doctrine that a warrant must be executed

before it is returnable. The next two, one for water

rate Rs. 3-30, and the othpr foi- assessment tax Rs.

2-25, bear date on May 20, and are returnable on

July 10, 1890. Now, these warrants justified the

seizure of the premises on July 9, and, had a sale

taken place under them, they would have justified it,

J&nd any mere informality in such seizure and sale

^would have been protected by section 1 59, but in truth

the seizure had become ineffectual because no sale

bad followed it and the warrant had expired and had

ceased to be in force. Then, the uext two warrants

are dated July 23, and were ri'turnable on September

15, and no seizure took place under them, What-

--©ver seizure had been made had been previous to

their beinor issued and before the rate and' tax were

due, a,[fA therefore those warrants were no authority

for ji)^e s,ale of the ^lou^,^ until i^ hatj if^^n seized.

Tl]e o^efendant has therefpr|. iiiras|l| negatijVe^ ine

pies[l^mption on which he may haye rehed, an^ tos

giyeij .direct eyt4^nce of suc^ 4^??^^ .^| ifl ^P }j^^

very existence of his certificate of sale. T^fge .Re-

fects are nojt ^cured by section 150 of the Ordinance.

That section applies only and in so many words to

" mistakes" in "the name of a person" liable to

pay a rate or tax, or in " the description of pro-

perty", or in the " amount of assessment", or in

I mode,of sejzt^re
pf s^Je;', ITJi^c

in the " mode'* of seizure.

,ere was no mis-"the
take in the " mode'* of"seizure. '^There was no

seizure at all. And even with i^egftrd to ,thfs,^ nj^s-

takes, it is requfred tha*t th«"directionfe of tlie Ordi-

nance be in substance and effectcomplied with: Mark

that it is flot ajrbstance (/r effect, ,but substance and

elfept. Tjie 4^|^gdg,?)t ha^9 W'M^^^ Wi^M3^^'^
any authority for the sale of plaintiff|' properly.

Notwithstanding, however, our ruling on tliat point,

'^^hich goes to the entire defence,' as the district

judge has expressed a very strong opinion in his

judgment that the sale of the rents and profits of

immoveable property under the Oifdinaiice 'entitles

the purchaser to the ppasession of the prpperty itself

for the period sold, I think it right to say that I cap-

not agree with the district judge. I hold that the

sale of rents and profits ol immoveable property

gives to the purchaser no right of occupation or

possession of the property to the exclusion or evic-

tion of the owner, bjit only the p-g^t, to receiye and

recover at kw, from whomsoever may be liable, any

rpiit which may be accruing from a tenant or occu-

pier of the property, or the value of any profits which

may come into the possession of any one or to "which

he would otherwise be entitled. If there be no renii

accruing, the purchase]|does npt authorize the pur-

chaser to let the premises so as to get rent. If theire

are no profits, the purchase does not authorize him

to enter and create profits. This construction is sup-

ported by the form of certificate of sale provided by the

Ordinance, which requires that the property sold

shall be described, and the vesting words of tl^e

certificate extend only to the " property above des-

cribed". In this case the form of the certificate of

sale to the defendant has been materially and un-

justifiably altered, for, while the property sold has

been rightly described as " the rents and profits deriv-
,

able from the premises" and vested in the defendan,t,

a further clause hsis been added, not to be found in

the form provided by the Ordinance, vesting the

possession of " the premises" as well in the defend-

ant. There is no authority in the Ordinance for Vcm,



118 THE CEYLON LAW REPOETS. [VoL ii.

The judgment of the district judge must therefore

be set aside and judgment entered for the plaintiffs

as prayed for in the first and second paragraphs of

the plaintiffs' prayer, and the case go back for

enquiry as to the damages under the third prayer,

and judgment be entered for the plaintiffs for the

amount so found to be due with costs in both

courts.

Set aside.

-: o

;

Present:—Burnside, C. J.

{October 13 and 18, 1892.)

irnnegala, '\

linal >

2,450. )

D. C. Kurnnegala,"
Criminal ^ Thr Queen v. Herat.
No. 2,.

Critninai Procedure—Appeal by Attorney-General
—Petition, how lodged—Forwarding by post—
Practice.

The petition of appeal of tlie Attorney-General in a
criminal t;ase must be lodged in court by the Attorney-
General or by some person authorised by him, and the
rec^uirements of the Criminal Procedure Code are not
satisfied by the transmission of the petition by post.

The Attorney-General appealed against the ac-

quittal of the defendants, and his petition of appeal

was forwarded to the district court by post address-

ed to the district judge. The district judge accept-

ed the petition and forwarded the case to the

Supreme Court.

Templer, CO., for the CrOwn.

Bornhorst, for the defendant, took the preliminary

objection that the petition of appeal was irregularly

admitted.

Cur. adv. vult.

On October 18, 1892, the following judgment

W9,s delivered ;

—

Bttrsside. 0. J.—Two questions of some import-

ance arise here. First, in what relation does the

Attorney-General stand with regard to criminal

prosecutions ? There is but one answer. All crimi-

nal prosecutions are at the instance of the Sovereign,

although her royal name or title may not appear

on the%ecord, and the Attorney-General represents

the Sovereign in her executive capacity in all Her
Majesty's courts. His commission cimfers that

authority on bim. It does not require the authority

of the Governor and Legislative Council lo empower

the Queen to create the office of Attorney-General

and invest him with the ext'cutive functions which

by right and law are inherent in the (.'rown and

which by her
,
commission she may delegate to her

Attorney-General. The second question is, can the

Attorney-General file a petition of appeal by merely

Idrwarding it by post to the judge of the court ? The
Solicitor-General says that such has always been the

custom and practice. I think it was a most conveni-

ent practice, and no reason has been urged for

challenging it by the court itself. As it has been

challenged, I must say that it does not satisfy the

strict requirements of the Code, which require that

the petition should be lodged in court by the per.son

appealing. There should therefore be, in cases

where the Attorney-General appeals, the manual act

of lodging the appeal in the court by the Attorney-

General or by some one whom he may authorise to

act for him.

As the petition of appeal was not thus lodged it

must be rejected.

Appeal rejected..

-r :-

Present

:

—Burnside, C. J,, and Lawrie, J.

(September 13 and October 11, 1892.)

No flR 9(12 '
{

^'^^^ Cahim v. Bahim Dholl.

Prescription—Adverse position, requisites of—
Acknowledgmentoftitle—OrdinanceNo,^ qf\ 834,

section 2—Ordinance No. 22 of 1871, section .3

—

Burden ofproof—Evidence.

Observations by the Supreme Court on the reguisites
of adverse possession necessary under the Ordinances
for acquiring title to land by prescription.

The pliiintiff claimed title to a certain land by pur-

chase from one Hassim Jaldeen who derived title

from one Cuppe Tamby, and sued the defendants in

ejectment alleging that they had taken forcible

possession of a house standing on the land. The

defendants pleaded that Cuppe Tamby had verbally

gifted the house in que'-tion to one Saibo Umma, tlje

mother of the second defendant, and they claimed

title by prescription. On the evidence the district

judge gave judgment for the plaintiff, and the de-

fendants appealed.

Dornhorst, for the appellants.

Wendt, for the plaintiff.

Cur. adv. vult.

On October 11, 1892, the following judgments

were delivered :

—

Burnside, C. J.—In my opinion the district judge

has misapprehended the law. The learned district

judge has found that the " possession" of defend-

ants' mother was oiie by sufferance, the right

and title to the house remaining in Ciippe Tamliy,

and therefore he holds that such possession oojld
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not be considered as giving her a right adverse

to and independent of the owner so as to obtain

title by prescription. With, due respect to the learned

district judge I must differ from him. The learned

,

district judge has perhaps gone wrong by endeavour-

ing to follow the English law of adverse possession,

one of the least settled heads of English law as

it existed previous to the passing of the Prescription

Act 3 and 4 Will iv. c. 27, and overlooked the fact

that what is " adverse possession" hss received an

express definition in the Ordinance of prescription

itself, a definition which has found place throughout

all our ordinances—the Ordinance No. 3 of 1822>

Ordinance No. 8 of 1834, and the present Ordinance

No. 22 of 1871. This is the definition—" a possession

unaccompanied by payment of rent or produce or

performance of service or duty or by any other act

by the possessor from which an acknowledgment of

a right existing in another person would fairly and

naturally be inferred." I have in vain endeavoured

to discover the origin oS these words, whether they

have been taken from any English statute, or are due

to the wit of the colonial draftsman ; but, however

that may be, this court has already decided, over-

' ruling a previous decision to the contrary, that the

words contain a, definition of the words previously

made use of, viz., possession by " adverse title". The

judges in the case overruled regarded them as being

introduced only by way of illustration and explana-

tion and as containing only certain examples of the

kind of possession intended by an " adverse posses-

sion". This interpretation, says the judgment from

which I am quoting, appears to do violence to the

words " that is to say", by which the definition is

introduced, which do not mean the same as the

words " as for, instance", or "by way of ex-

ample". And we can see no reason or necessity for

understanding them in iiny but their literal sense

"or connecting the equivalent «nd co-extensive propo-

sitions. See C. R. Batticaloa g.GSS, Vand. 44. This

is a binding decision, and I moreover agree with if.i

Such being the effect of the words of our Ordinance,

the material question to be determined is whether

there has been a defacto possession upon which the

claim of prescription is based. The district judge has

distinctly found that the defendant's mother "was in

possession", but as that possession had been obtained

by le^-vve and retained without disturbance by the ta!cit

acquiescence of the owner, he holds that prescription

could not run with it. I desire to point out that

such possession,, if not accompanied by payment of

rent or performance of service or some act from

which an acknowledgment of title in another may be

inferred, and if it so continues for the prescriptive

period, gives a good title by prescription, and a mere

verbal acknowledgment is not sufficient to arrest it.

It must be a substantial act of acknowledgment to

prevent the entire possession from being adverse as

defined by our Ordinance. In the present case, the

evidence leads to no other conclusion than that the

defendant's mother entered into possession of the

tenement out. of the charity of the owner her brother,

that she possessed it by residing in it with her family

alone without interruption or disturbance from him
for long over the prescriptive period, perhaps out of

his sheer benevolence, which he might have termi-

nated at his pleasure, and during that period she

never paid rent, nor performed service to him, nor

did she do any act by which his ownership was ac-

knowledged, I take it as beyond doubt that she ac-

quired prescriptive title as against him and those

claiming under him. Mere occupation such as that

of an agent or servant or guest of another would nob

in my opinion amount to possession under the Ordi-

nance, but on this point, I take it, the evidence is clear

that hers was not a mere occupation sxich as I have

referred to, and that she lived in the house as the

head of her family exercising independently acts of

ownership by repairing the house at her own expense.

She was married in it, was divorced in it, and still re-

mained in it, and she received into the house

inmates at her discretion, and it is beyond doubt that

her seperate possession was regularly recognised by

Cuppe Tamby the owner as well as by the plaintiff's

vendor, who says :
" I never gave plaintiff possession

of the house where Saibo Umraa lived." But there

can be no doubt on this point, for the pleadings treat

the property in dispute, although part of the same

curtilage, with others, as au independent tenement

in the sole possession of the defendants, of which the

plaintiffs in their libel pray to be restored to pos-

sessio.i. The judgment should be reversed and

judgment entered for defendants with cost.

Lawbie, J.— I agree. Although our Ordinances

regulii ting'pi-escription have noi, expressly, so declared,

I talo it that the undisturbed and uninti-rrupted

possession with entitles the possessor to a decree in

his favor must be a possession ut dominus.

The possession of a usufructnaiy mortgagee, of a

tenant, of a planter, of an agent, of a trustee, of an

incumbent of a temple or the holder of an office, of

a person standing in loco parentis to'thc owner, and in

some 'cases even the [lossession of near rela'ives,

have been held not to entitle the possessor t^ a decree

as against the oiiginal owner, although in these cases

the possession was nnacfompahied by payment of

rent or produce or performance of service or duty oi

by any " other act by the possessor from which an

" acknowledgment of a right existing in another
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"person would fairly and naturally be inferred."

When, however, the bare fact of posSesHion unac-

companied as afor^aid is proved, the par^y claiming

adversely to the possessor must allege and prove that

the possession was not ui dominus. If he succeeds

in proving that the possession begpan otherwise than

ut dominus, then the burden of proof .is shifted, and

to use the wwds of Sough, Chief Justicfr, which have

often been quoted with approval in this court, " it

"being shewn that the possession coranienced. by
" virtu6 of some other title, such as tenant or planter,

" the possessor is to be presumed to have continued
" to hold on the same terms until he distinctly

' proves that his title has changed".

In the case before ns it is proved that Ouppe

Taniby became owner of the premises by deed

dated 18th December, J 888, that soQ)etiuie between

1855 awd 1865 (I do not think that the proof

fixes the date more precisely) Saibo Umima, a sistpr

of Cuppe Tamby, began to possess a part of the

premises and that she continued to possess

the part now in question unt 1 her death

in 1885, and that her daugliter, the second d*!fendant,

is now in possession. In the answer the defendants

allege that Saibo Umma's title to possession was a

verbal gift by the owner Cuppe Tamby. That alle-

gation is not travevsed in ti replication, nor was issue

taken on this at the trial. No evidetice was addijced'

of this verbal gift, either because the defendants as-

sumed that it was admitted because not denied,

or becaua^a they had no proof to offer.

The learned district judge says on this point

:

" There isnotevidence Insupport of the defendants' al-
'

" legation that thehonsein question was verbally gifted

" to Saibo Umma". Tlie learned distiict judge so ex-

presses himself that it is plain that he did not believe

that there was a veirbal gift. He holds it proved that

Cuppe Tamby " by way of charity" allowed Saibo

Umma to " occupy the house which at that time was

"not a separate or distinct house but formed, part of

" the premises occupied by Cuppe Tamby and his

" wife", and the district judge adds :
" it was a mere

license to occupy,"

I have read the proof with some care, and I con-

fess that if there be eTidence of this act of chacitiy

or of this license to occupy, it has escaped my notice

and I find no proof of these statements. The e^ntry

of SaiW) Umma into possession was about 30 years

»go, and none of the witnesses profess to remember the

fact, nor can any tell what Cuppe Tamby and Saibo

Umma then did or said.

The learned district judge uses the word " occu-

py" instead of the word " possess", but I take it that

he uses "oconpy" as moaning "possess perspa-

ally". He speaks ,0f Cuppe Taittby and his wife

occupying the premises

If I am rigHt in holding that Saibo Umma's pos-

session must' be presumed to have been ut domina,

unless the contrary be shown,, and if it be the case

that the contrary has not been shown, then

she acquired by possession a prescriptive right, for

there is evidence that she possessed for more than,

ten years without interruption and without payment

of rent, &c.

If it be the fact that when she began to possess she-

lived in a room not separted or distinct from but a

part of the premises occupied by her brother Cuppe

Tamby, it is clear from the proof that at some re-

mote time this m"de of possession changed ftnd thfit

her room or roo^rns were sejiarated from the rest of

the house in which Cuppe Taaiby aiwl hjs family

lived. When this sepaj-fition too^v pjace Ijer posses-

sion mu^t have become m^rrkedly nt domina.

Further, if I take the facte of the e^aBi^hlie act and

of th€ license to occupy as proved, I ftrrive at a differ-

ent result to that w^ich the learned district judge

reaches. If Cuppe Tamby was cliaritable enough to

permit his sister to possess, if he was good enough to

give a license to occupy, the charity and the license-

when followed by possession must be presumed to be

a penuissiou t& possess ut domina, not in any other

capacity. It is true that Cuppe Tamby could have

recalled the license within ten ypars,.hiit if he allowed

(and I think it is proved he did allow) Saibo Ummai

to possess tct domina for ten years she acquired a

riglit against him.

The plaintiff has not proved by production of the-

decree or by other sufficient evidence that he obtained

judgment against Saibo Umma or that by that or by

any act of her own she acknowledged his right.

I agree with the Chief Justice that the judgment

under review .must be set aside and the action diS'

missed with cDSts.

Reversed,

Present

:

—Buknside, C. J.

{October 1.3 and 21, 1892.>

C. R. Batticaloa, \ rr vr

N Q7'- j
V ELAITHEK V. NaI.T,ATAMBY.

Cause of action—Money paid—Impliedpromise—
Sale ofpaddy field by Government—Payment of

grain tax by mortgagee—Liability of owner.

Pmnted at the "CirtTLON ExAMiNBs" P«BSs, No. 16, Queen Street, Fort, CoLOJitBo,
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j,.^
,TJi,es,ovner.of a paddy .field gifted itia 1885- to (iefenr

" 4^nt subject to an already existing; mortgage. The
' fleiii liaT'ing been seized arid sold by ©ov'ei-naient for

the grain tax due for .the ye^r 1887, the plaintiff^ an
,. assignee,of a decree obtained,upon the mortgage, paid

to Government the amount for which theland waS sol^
' an3. had the sale cancelled, daid brought the presieiit I

( acti9iB to.recover the amount from defendant. , '

HMd, that the ciTcumstances disclosed agood cause
of action, as the law implied a promise'on defendant's
part to reimburse plaintiff the amount.pf the.tax.

i :One Kamaravalde, being the owner of a certain

field, gifted it in July, 1885,»to tbe defendant, subject

to a Dsbrtfage created by him in favour of one Karthi-

gasoe. Subsequently Karthigasoe sued upon bis

"mortgage and obtalTieii judgmentloi- a certain dmount

and a,mortgagee's decree, wbich be thereafter assign-

ed t6 'plaintiff. In 1889 tbe Government seized and

eold the land to a third party for default of payment

of the gifain lUx due in respect of the field for 1887.

Thereupon the pLiintiff .paid,to iGovernpa^pt thp

ftinonnt for which th6 land was S' I'd and had the stile

cancelled, and pow brought the present action to

recoyer from defendant the amount so paid.
'

i
•.

'

The defendant among other tilings pleaded ^as a

matter of law that the plaint disclosed no cau'e of

atetion on the ground that tbe payment was voluii-

it3,rily made by plaintiff and raised no .promise in law

on defendant's part to reimburse plaintiff.

The commisBioiier (upheld the defendant's conten-

. tion and dismissed the action, and plaintiff appealed.

iJ^^^Z, for the appellant, contended that .the

circnajstanoes proved raised an implied .promise on

defendant's part to repay the amount paid by plain-

tiff. ,The plaintiff's security would have been wiped

but by the sale, which would have passed the Ihuu

freiB from encumbrance, and he was therefore entitled

to make thb payment and recover it from the owner,

to'-whom tbe land W:is now restored. C. R. Batti-

edhta No. 129 (1 C. L. R. 73), cited bel..)w, was in

point. [He also referred to Exall 'v. Partr'dge, 8

Tv'R. 308; '&ViA Jofthson v. Royal Mail3team Pack-

*^ Ci»., L, tS: 3 C. P. S8.]

:-
, 3a»fp'''y^fJ^^ *he dejfendant, argued that the sale

of the. land had realized , sufficient to wipe, out the

de!bt.J.pr taxes,due.by the owner,.and, that therefore

there was not at the aate of ^a payment by plaintiff

any existing debt dne by the defendant such as

would entitle pliiintiff to recover froin the defendant

the amount paid. Further, fhe' 'law would imply a

promise only if the plaintiff had been compelled to

lay as a matter -of legal obligation. Here /the pay-

ment was made voluntarily. Be ides, the plaintiff

18, an .assjignee of the mortgage deM;ee, and.thj^dis-

tjj^guis^es, tjtie, pre^^nt .^a^e ixojpt those cited

.

'"' ''-' -"
Ctir. Mv. vult.

x;On October, 21, 1892, the folkmirig pidgmaat wa.8

deliyered :

—

Btjrnsidi!!,C. J.—The cause of action alleged in

-the plkint in this ?^se is that the plaintiff is tl^is

holder of a mprtgage over certain land of which the

defendiint is the owner, and that the plaintiff obtain-

isd a mortgage decree declaring the land botmd aril

t'xecutablefor the debt, that tihe defendant, as owner
of the Innd, was lega,lly bound to pay tbe commuta-
tion tax xiue on the land and which accrued subse-

quent to the moj:tgage, but failed to pay it. The
.Government seized \he land and sold it, but, as the

.plfl-i,Htiff came forward, and paid the tax, the GoveijjJ:-

ment canceljed.the ^ale and the defendant was re-

le^s?^ frpm the liability to pay the ta?, and the

plaintiff clainr^s the sum so paid, as "" money paid''

by the plaintiff for the defendant at his request on
the promise implied by lajv, where one person yi

compelled to pay money •whiob antotlier person is

legally compellable to pay, that the latter will repa^

it.
'-

• '

To this plaint the defendant answered on legal

,iiroun,ds, that the plaint discl(?.ses no cause of actiop

in that the payment was made volnntarily and aniep

the circums'.ances raises no promise, on the part of

the defendant to, repay the pl.aiqtiff. Tbe learned

commissioner disposed of thia,legal point in thesp

words ;
" As the plaint discloses no pause .of action,

I

dismiss. plaintiff's action, with costs," and the plain-

tiff appeals. I wish I could deal thus summarily

,\vith this-niost important question of law, I lia,ve

no doubt I should have derived valuable .assifitanca

in disposing of it if the learned commissioner had
favoured the court of appeal with the reasons by

which he was ena,bled to dismiss tb,e plaintiff's claitn

in the emph'atic terms of his
,

jyidgment, but •without-

,that assistance I rnust approach the consideration qf

the lapr on the subject with some diffidence iu

view of the decjided opinion of the learned com-

niissioner. Had -tbe .pliiiu tiff, been the mortgagee

a.ad the defendant the mortgagor, I sthinjj I. might

have ventured on good .authority to differ at once

with the learned QOinmissioner ^nd ho.Idthat the ia;W

did imply a promise from- the mortgagor to ^pay

money which subsequent,to the mortgage the mort-

gagee had. been.jcotnpelled to pay ;and vdhich the

mortgagor was compellable to pay. The case of The

Orchis, 69L. J.P.& M. 31 (for the reference to which

I am indebted to ray brother Withers) is an authority

directly in 'pdint. The plainti'ft in that case was

mortgagee 'of a ship of which the defendants were

owners. Subkquent to the moi:tgage the captain Hf

the ship incurred liability in respect of the ship artd

binding on the defendants. The ship was arrested

lor this "^ebt andin oi'dW to -obtain her release *iwl
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get possesBioh of the ship the plaintiff came forward

and paid the debt and then brought an action against

the defendants to recoTer the amount, and Butt, J.,

in the court beluw held, the court of appeal affirming,

that the action well lay. Butt, J., said : they (the

plaintiffs) paid the money " without any express

" authority from the defendants and they base their

" claim to reimbursement upon a promise which the

"law implies, and implies under the cireumscances,

" by the defendants to pay them, they being compell-

" ed to pay a sum to pay which the defendants were

"legally compellable." This authority is direct and

settles the question as between mortgagor and mort-

gagee, but I have been a little embarrassed by the

particular circumstances of this case. The plaintiff

is not the actual mortgagee but an assignee of the

mortgagee, and the defendant is not the mortgagor

but the owner claiming title from the mortgagor, and

the question which suggested itself to me was,

whether the- implied promise grew out of the con-

tractual relations previously existing between parties

by which the one may have agreed to guarantee and

indemnify or contribute to the other, or simply from

the relations in which the parties might find them-

selves with respect to particular property, one party

being compelled to pay money in respect of it which

the other was primarily compellable to pay. I have

satisfied myself on the point by reference to all the

authorities—particularly those like that of the owner

of a coach distrained on for rent due by the coach-

maker on whose premises it was standing, and who
paid the rent to obtain the possession of the coach

—

and I have arrived at the cenclusion that the promise

which the law implies is independent entirely of any

express contraca of the parties by way of guarantee,
' indemnity, contribution, or otherwise Lindley, li. J.

in Edmunds vs. WdlHngford, 54 L. J.Q. B. 305, says :

"The right to indemnity or contribution in these

"cases exists although i;here maybe no agreement
" to indemnify or contribute, and although there
'• may be in that sense no privity between the plain-

tiff and defendant ;" and Lord Eslier in the case of

The Orchis said : " The case is therefore brought
•' within the common law rule laid down in Ed-
" munds V. WaWngford, that if by reason of the de-

" fault of one person the property of another be-

" comes jubject to detention by law, and the person
'• whose property is so detained pays the debt, the

" law implies a promise from the one whose debt is

" paid to repay it to the person who has paid it."

It may be here urged that the plaintiff was not the

owner of the property : neither was the plaintiff in

the case of the " Orchis," but as against the defen-

dauLs in that case he was entitled to. the possession of

the property ; and so in this case the plaintiff had the

right to the possession of the mortgaged property aa

against the defendant, which gave him the right to

pay to secure that possession.

The commissioner says that the case decided by
Mr. Justice Clarence, reported in 1 C. L. R. p. 73, ia

not parallel, but again he gives no reason for the

dictum, and hut for it I should have said it is exactly

in point.

The plaintiff will have judgment with costs on the

legal issue, and the case be sent back in order that

the issues of fact may be^disposed of.

Set aside.

-: o ;-

Present

:

—Buknsidb, C. J. and Withkrs, J.

{August 23 and 2G, 1892.)

D Badulla (
^'^•'""^ndy v. Ranoasamt.

No 399 '

I

^- ^- Wisher, Fiscal of the Provinca
" * ( of Uva, appellant.

• Practice—Process—R-eturnable'day—Time within ivhich

process should be returned—1< iscal, liakility of.

The fiscal entrusted with the service of a process has
the whole of the returnable day to make return to the
process and is not in default until the expiration of
that day.

In this case original summons was issued to the
fiscal for service, returnable on July, 1892. On
that day, at the time the court began its sitting and
the case was called, the fiscal had nc't yet made his

return to the summons. The district judge thereupon
directed a summons "to be issued to the fiscul to ap-

pear on a certain day and " to shew cause why he
should not be fined for failing to return the process

on the returnable date." It appeared, however, that
the fiscal's return to the summons reached the court

later in the day, I e., about 12 noon or 12-30 p. ro. of
the returnable day.

The fiscal appeared to the summons issued against
him and shewed cause, but the district judge held
the fiscal to be guilty of contempt of court, being of
opinion that it was the duty of the fiscal to make his

return to a pi'ocess at least before the usual hour for

the sitting of the court, and he accordingly imposed a,

fine of Rs. 5 on the fiscal.

The fiscal appealed.

Wendi, for the appellant.

Cur. adv. vult.

On August 26, 1892, the following judgment wa»
delivered :

—

BuRNsiDE, 0. J.—The fiscal had all the last day of

the returnable time to make return to the process

and he was not iu default until the expiration of that
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day. This is a sufficient ground to set aside these

proceedings, without reference to their irregularity

andTfantof c?)nformity to the provisions of the Code.

The order fining the fiscal and all proceedings

leading to it are set aside^

Withers, J., concurred.

Set aside.

-:o:-

Present:—Lawrib and Withers, JJ.

{November 8 and 22, 1892.)

D. C. Colombo,
No. C 2,328. .

Henderson v. Daniel.

CivilProcedure—Appeal—Deposit ofcosts ofserving

notice of appeul—Limit of timefor making sueh

deposit—Civil Procedure Code, section 756.

The deposit of a sum of money, under section 756 of
the Civil Procedure Code, to cover the expenses of
serving notice of the appeal on the resporident, must
be made within 20 days and, in the case of a court or
requests, within 14 days from the date of the decree of
order appealed against, and such deposit is a condition
precedent to the right of prosecuting an appeal.

In this case judgment was pronounced against the

plaintiff on July 6, 1892, and the plaintiff appealed

from the judgment, the petition of appeal being filed

on July 19, 1892. On July 21 the plaintiff obtained

a notice on defendant to shew cause why a certain

sum of money should not be acrepted as security for

costs of appeal. On returnable day of the notice,

i.e., July 29, the security tendered was accepted and

the security bond was
,
perfected on the same day.

But it ^as not until August 6, 1892, that the costs

of serving notic'e of appeal was deposited. The

appeal, however, was duly forwarded to the Supreme

pourt.

Morgan, iot the appellant.

y, Grenier, for the respondent, took the prelimi-

nary objection that the appeal was irregularly before

the court, inasmuch as the costs of serving notice of

appeal was not deposited within 20 days of thejudg-

ment appealed against.

Cur. adv. vult.

On November 22, 1892, the follo'wing judgm,ent3

were delivered :

—

Lawrie, J.—-The 756th section of the Procedure

Code provides that every appellant within 14 or 20

days from the date of the judgment appealed

against shall deposit a su£Scient sum of money to

coyer the expenses of serving notice of the appeal

on the respondent and shall furnish to the court a

copy of the petition of appeal which with the notice

of the appeal shall immediately after the expiry of

the 20 days (if security has been found and accepted)

be issued by the court to the fiscal for service on the

respondent or on his proctor.

If the appellant has not within the time specified

—14 or 20 days—deposited a sufiicient sum, &c., the

Ordinance enacts that the petition of appeal shall be

held to have abated. The objection to the appeal

on the failure of the appellant to deposit within the

20 days must be sustained, and the appeal is re-

jected.

Withers, J.—I agree. The deposit of a sum of

money to cover the expenses of serving notice of the

appeal on the respondent must be made withm 20

days from the date when the decree or order appealed

against in a district ciiurt was pronounced and ia

a condition precedent to the right of prosecuting an

appeal.

That requirement being unfulfilled, the petition of

appeal "shall be held to be abated".

Appeal rejected.

:0:-

Present:—Bubsside, C J„ and Lawrie, J.

(fuly I and 12, 1892.^

^'
No'l'sO^*"'" !

SlLVA V, DiSSANAYAKE.

Husband and wife—Separate estate—Mortgage of
separate property by wife— Written consent of
husband— Validity ofbond—MatrimonialRights

Ordinance, T&']6,'section 9.

A mortgage created by a woman, married after the
proclamation of the Ordinance No, 15 of 1876, over
immoveable property belonging to her separate estate,
amounts to an act "disposing of and dealing with" such
property within the meaning ofsection 9 ofthe Ordinance,
and requires the written consent of her husband for its

validity.

When such consent Jjas ijot been given, the creditor
cannot even recover the debt due on the bond, inasmuch
as the general personal incapacity of a iparried woman
to bind herself by contract renders the instrument
inoperative even as a simple money bond.

The first defendant was husband of one Ceciliana

Manikhamy, to whom he was marrifedin September,

1881, and the seeond and third defendants were their

children. Ceciliana Manikhamy in June, 189(i, execut-

ed a bond in favour of plaintiff, by which she bound

herself in the sum of Rs. 522'50 and as security

therefor mortgaged certain lands belongitid to her

as her separate estate Ceciliana Manikhamy having

died intestate, the plaintiff brought the present action

against the defendants upon the bond. The defen-

dants, among other things, took exception to the

action oa the ground that the bond was invalid,,
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inagjmich as Gecidiana Msnikhamy was a married

wdiniui at the.datfeof tfiabbnd and had not obtaiiied'

her husband the first defendant's Consent in writing

fpr the execution qf the bond,

, The distrju.t judge dismissed the j^aintiff's aiotibn,

and the plaintiffappealed,

Pornhorstior the appellant.

Wendt for the defendants.

. .
Cur. adv. vuU.

On July 12, 1892, the following judgments were

delivered ;

—

: BtFBNsiDE, O. J.—The judgment of the district

j-urfge is flearly right. The woman had no light to

deal with her sole property otherwise than with the

written consent oif her husband, and She had no right

to enter into an enga^elnent whereby She incurred

personal liability on a bond.

LfiWKiE, J;^-Dona Ceoiliana Manikhamy, a Sin-

halese woman, resident in the rljstrict of Tahg'alla,

.

and subject to the^law in force in the maritime pro-

vinces of CiBjlon, was owner of several lands. In 1 881
she was m:irried to a low-countr-v Sinhalese, also sub-

ji;ut to the same law. In IH90 she executed a bond
in favor df the plaftitiff , in which she acknowledged to

have borrowed a.nd received from him Ks. 522'o0
and she as security for fepayment mbftgaged certain

lands belonging to bi;r. She, died in the same year

1890, IHi'e creditor in'stituted this act ion . against her

surviving husband and her children praying for

judgment on thie bond.

- By the law cjf, the maritime provinces prior to the
passing of the Ordinance No. Iff of 1876 a inarned
woman had no power to enter into nny description of
contract on her own account dui'ing the coverture.
That disability still exists except in so far as it bus
been removed by the Ordinance No. 15 of 1876.
A married woman now as before the passjng of
Ordinance eahnot bind ierself by executing a money
bond.

• •

^
If she bas ihimoyeahle property, the Ordinance de-

clares, that, shall belong to her for her separate estate,

and she "shiill , have as full power of disposing
"^f and dealing witt any S' ch property by any
" laiwful adt 'ihter vivos with the written lioiiseht of
"herbusllana but hot-otherwise. ...as if she were
'^tmniarried."

;.,-.,....•

,
.The learned disfcriot judge has held, and I agree

'with him, that the execution of the mortgage by this
married woman was an act " disposing of and d^aidDg
with" ber immoveable property, and that as she did
riot obtain written consent of her husband the. mort-
gage is not binding oja her heirs or executors.

So that, whethtr the bond be 1 okel G¥i as k simple

mdhey bond * as a mortgage, the plaiirtiff G»fe<Ktof i|

mi entitled' to recover.

Present :— Burnside, C. J.

{Novemher 1-6 wn*!^,} 892.)

v" ^\>i^^^4 \
'^•^^'^ LEfeBE V. MoHafflrA66 Casim.

J). C. Colohibo, \ Jackson t. The Colombo Com-
NO. 1,2.51. ) MEROIAL Co. , ' <i

Civil procedure—Appeal to Privy Council—Appli-

catiofi.for Certificate--^SseuiityJbreosis offieint in'^

in review— W/ieti and how given—Civil Proce-

dure Code, section 783. ,

The nature, amount, and sufiBcieacy of the security
for costs to be given by an appellant, upon his-app^€a-
tion for a.certificate under section 781 of the Civil Pro-
cedure Code preparatory to apjjeal tothe Privy Couneil,
must be determined by the Supreme •Court upon Ehe

' appeUant'S-petitioa after due notice to the respondeat,
and the mere deposit of a sum of money,with the i{.e-

gistrar by "way of such seciiiity is insufficient, unles^ it

be received with the consent of the respondent.

Applications for certificates under section 781 'of

the Oivil Ptoeedure Code, preparatory to i appeal td

the Privy Council.
'

>

In the? Chile case, the Supreme Court on August
16, 1892, afi^rmed the judgment of the district court
dismissing plaintiffs' action, and plaintiffs within two
months from that diite filed a petition praying for a
c'eftificate under section 781, and also dep9sited with
tlie Rejiistrar asutll of Bs. 200 by way of 'security for
the costis of the 'hearing in review. Plaintiffs after-

waa-ds served notice m. tliie respondent' ' of such'

deposit, but there was no petitioQ or determination
by the Court thereon, as'rett^fsd by section -TSS.

In the Cddrnbo case (the Tea-Eoller Patent case)
a sum of Es. 250 had within the two months beeti

deposited with the Registrar bythe, appellants and
received with theconsenb ofthe respondent as secu-
rity for costs of the review hearing. \

Ddmhofit, for thie^ appfc'llants 'id the Gaiie case.
'

Browne (Dornhorst an{i Loos with him^ for th«
appellants ih ^the Colombo case.

'

, -I

Wendt, for the respondent in each case, toolr fch«

preliminaryiobjection that the applications eOiildttSt
be entertaiaed, the security required by section" 780
not having been determined by the court and perffeot^

Printed AT the "Geyl-n E^uim^' Pmsss,- Jfo, 16, Q&een SiRifeT. 'M^; OottfMSo.
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ed within the two months ia the manner prescribed

by section 783.

Browne, and Dornhorst, were heard contra.

Cur. adv. vult.

On November 18, 1892, the judgment of the court

was delivered by

BuRNSiDE, C. J.—In both these cases applications

were made to bring a judgment in review, in order to

an appeal to the Privy Council, under section 780 of

the Civil Procedure Code.

Mr. Wendt look a preliminary objection that the

security which was required by section 780 for

the payment of the costs of hearing in review, and,

under section 783, of the hearing before the Privy

Council, had not been given. The 783rd section of

the Code provides that the nature, amount, and suffi-

ciency of the security to be given by the appellant

under section 780, as well'as that to be given under

section 783, "for the prosecution of the appeal and
for the payment of all such costs as may be awarded by

Her Majesty in Council to the party respondent",

shall be determined by the Supreme Court upon the

motion of the appellant made by petition, of

which notice shall be duly served on the respondent.

I confess, on first reading these twosections together,

the inclination of my opinion was that the giving

security for the costs of the hearing in review and of

Ijjie costs of the hearing in the Privy Council were to

be by simultaneous process determined by the

Supreme Court on petition under section 788 when the

desire to appeal was asserted under section 780 and

within two mouths of the judgment sought to be

reviewed, as required'by that section. However, my
attention was called to that part of section 783 which

requires that the security for the costs of hearing in

the Privy Council shall be given within three months
from tli^i date ofjudgment in review, and consequently

it is clear that the proceeding to give security for

the hearing in review and for the hearing before the

Privy Council depended on the dates of the judgment
below and of the judgment in review ; but the nature,

amount, and sufficiency of the security to be given in

both oases shall be determined by the Supreme Court
upon motion on petition with notice as provided by
section 78^. Applying this law, then, to the motions
now before us, it must preclude the plaintiff from his

^motion, because he has simply paid into court a sum
of money without petition to the Supreme Court or

notice to the other side as to the nature, amount, or

sufficiency thereof. His petition for hearing in

review must therefore be dismissed with costs.

Then with regard to the other Ciise (the Tea- Roller

case) the defendants, the propojed appellants, had

with the consent of the other side, but without any
intervention of the court, also madie a deposit in

court of the costs of hearing in review. Mr. Wendt
properly admitted that, the plaintiff having consented

to this, the defect of securing the authority of

the court had been avoided, or at least the plaintiff

was not in a position to take the objection. Therefore

the defendants' motion was in order, and must be
beard.

The costs of this preliminary objection will depend
on the order ultimately made.

-:o :-

Present

:

—Burnside, C.J., IvAwrie and
Withers, JJ.

{November 22 and 29, 1892.)

iSTo. 5,619?^' I
I^OKUHAMY V. SiRlMALA.

Civil Procedure—Replication,_ necessityfor—Plead-
ing—Settlement of issues—Civil Procedure Code,

sections 79, 813.

Under the Civil Procedure Code there is no neces-
sity for a replication to any new matter in the answer,
but such new matter will be taken as denied, or if the
plaintiff desires to question its sufficiency as an answer
to the declaration Jtie may at the trial have an issue
settled by the court on the point.

Ejectment.

The plaintiff claimed title to a certain land by right

of purchase upon a certain deed. The defendant in

his answer "denied the validity" of the deed undet
which plaintiff claimed, and he also among other

things pleaded that he was in possession of the land

under a license granted to him by Government to

asweddumize the land. The plaintiff did nut file

any replication.

At the trial the plaintiff did not adduce any evi-

dence to prove the execution of the deed pleaded by
him, and the defendant objected to its reception in

evidence. The license pleaded in the answer was
tendered in evidence by the defenda,nt and was ob-

jected to by the plaintiff. As regards the admissibili-

ty of the latter document, it was contended for the

defendant that there being no replication the docu-

ment required no proof, and must be taken to have

been admitted ; but for the plaintiff it was argued

that no replication was necessary and that defjndant

must prove all the material allegations in his answer.

The learned district judge upheld the plaintiff's

contention, but on the whole case he held agfiinst

the plaintiff and dismissed the action.

The plaintiff appealed.

/. Grenier, for the appellant.

Wendt, for the defendant.

Cur. adv. vult.
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On November 29, 1892, the following judgments
wer(? delivered ;

—

BnKNSiDB, 0. J.—The learaed dis*,ricb judge has

gone. wrong on the point of law that the deed in

question had been denied by the defendant. Tlie

deed was not denied by the defendant so as to pnt

the plaintiff to ohe proof of it. The defendant sim-

ply denied its validity, setting forth nothing as con-

stituting it invalid, and, if this denial raised any issue

at all, the burthen of it, whatever it may be, was on

the defendant. In this view my inclination was to

send the case back in order that the judgment of the

district judge mighty turn on whatever value the

deed might posses ; but when I come to examine the

deed itself carefully, it seems to me that it cannot

possibly help the case for the plaintiflp. She pleaded

the original deed as conveying to her title to theland,

giving certain abuttals which shesaya are from memo-
ry. The defendant has specially denied that it did, and

the production of the deed would certainly entitle the

defendant to the judgment of the court on that issue.

On the issue, therefore, that plaintiff derived no title

by deed from Dingiria she must have been defeated.

Then, assuming that the plaintiff had properly

pleaded a prescriptive title, has the evidence come up

to the requirements of section 3 of the Ordinance ?

I think not. The occupation by Kankani, her agent,

was at most of an exceedingly interrupted character,

and it is by no means, clear that even that possession

had existed for ten years before he ilied. The judg-

ment must be affirmed.

The learned district judge has expressed a desire

for some direct and binding ruling on the effect of

section 79 of the Code, where no replication has been
filed. As the point has arisen in the case, I think

we may decide it authoritatively, and for myself I

adhere to my ruling in Weerawago v. Bank of
Madras, 2 C. L. R. 11, that whi-re there is new
matter pleaded in the answer by way of defence,

and there is no replication, every material allegation

shall be deemed to have been denied, and the burthen

of proof of such new matter shall lie on the party

asserting it. This practice will secure a joinder of

issue at least in every issue tendered in answer by

way of defence, and, besides, will secure uniformity of

praotice%nd procedure in district courts and courts

of requests (section 813 of the Code).

Lawrib, J.—I agree.

Withers, J.— I agree in affirming the judgment

of the court below.

As to the important point of practice raised by the

learned judge, I think it well that, it should be once

and for all authoritatively settled, in view particularly

of the conflict of opinion of members of this Court

on the question of the necessity of a replication to

new matter pleaded by way of defence. Nor is it too

late in the day to alter a prautice under the new
Code, which to my knowledge has in the district

court of Colombo been recently shaped on dicta of

former members of this Court. For my part, I con-

fess that it always seemed to me that the dicta as to

the requirements of a replication to new matter

pleaded by way of defence rendered nugatory the

provisions of section 79 of the Civil Procedure Code,

which to . my mind aimed in this respect at the

simpliffoation of pleadings so as to avoid delay as

well as expense to suitors, Mark the imperative

nature of the language of that section, which says

that no pleading after answer (not being a claim in

reconvention) shall be filed except by order of court

on special motion after due notice to the other side,

and no such order shall be made (except as aforesaid)

unless the court is satisfied on such motion that the

real issues between "the parties cannot be conveniently

raised without such farther pleading. Remembering
that one of the ordinary offices of a replication is

either to demur to or traverse new matter pleaded by
way of avoidance, if this is insisted on as a matter of

course in ev6ry case where new matter is so pleaded,

section 79 of the Civil Procedure^ode ,is virtually

blotted out of the statute. I think it was the inten-

tion of this section that new matter pleaded by way
of avoidance in an answer should be taken as denied

(unless of course admitted by a plaintiff) in the way
more particularly provided for in the chapter relating

to courts of requests, and that in consefjuence there

is no necessity for a replication to an oniiuiry answer

containing a plea in bar by vfay of confession and

avoidance.

It will be undoubtedly open to plaintiff, if so ad-

vised, to press the court on the day fixed for trial to

settle as one of the issues in the case that' of a matter

of law on the point whether the new matter pleaded

by way of avoidance is, if true, an answer to the

declaration or no. Cases are quite conceivable where

a replication would be properly applied for and

allowed, as, for instance, where a plaintiff while con-

fessing the,new matter pleaded in bar is able himself

to plead new matter going to avoid the effect of what

is pleaded in the answer, or, in other words, a repli-

cation by way of confessioi^ and avoidance on his

part. But how rarely does occasion for this further

pleading Hrise, when the material facts are well

pleaded in the first instance by plaintiff and defend-

ant ? I am decidedly for ruling that a replication is

not necessary in our courts to an answer which in
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common parlance would only require to be traversed

or demurred to, if not admitted outright.

Affirmed.

-:o:-

Present:—Burnside, C. J.

{November 17 and 22, 1892.)

Criminal Law—^Encroachment on street—Continu-

ing oj^ence^^lnstitution of plaint—Limitation—
Ordinance No. 7 <7;^1887, sections 175, 283.

The offence, created by section 175 of the Municipal
Councils Ordinance, 1S8.7, of erecting an obstruction

or encroachment on a street, is a continuing offence so

long as the encroachment is maintained, and a prosecu-

tion is not barred by section 283 ifnot instituted within
three months from the date when the encroachment
was first made.

On September 2, 1892, defendant was charged

with having erected in August, 1890, an enclosure

or obstruction in Third Cross Street, Pettah, and

having thereby encroached on the street, and with

having continued up to the date of the filing of the

, plaint to maintain the said encroachment, in breach

of section 175 of #ie Municipal Councils Ordinance,

No. 7 irf 1887. It was contended on behalf of the

defendant that the complaint not having been pre-

sente 1 within three months from the date of the

first erection of the obstruction, the prosecution was

barred by section 283 of that Ordinance. The
municipal magistrate upheld the objer^tion and

acquitted the defendant.

The Attorney-General appealed.

Wendt, for the appellant, contended that the

offeiico charged was essentially a continuing offence,

the gist of it being that the highway was obstructed,

and so long as the obstruction was maintained the

statutory bar did not att-ach. The terms of sectiqn

283 were noticeable: they did not declare that no

prosecution could be instituted or maintained after

the three months, but that no person should be

liable to fine or penalty under that Ordinance. He
might possibly be punished under section 289 of the

Penal Code, for breach of the statutory provision of

section 175.

Dornhorst, for defendant, relied on the language

of section 175 (''whoever builds any wall or erects or

sets up any fence, rail, post, or other obstruction or

encroaiihment") as evidencing an intention to make
penal the first act o? encroachment. It would be

manifestly unfair that a person who had, perhaps

unwittingly, built an expensive house that encroach-

ed slightly on the street, and had been undisturbed

for a long period, should be summarily prosecuted'

under section 175. Where that had happened, the

Municipal Council should properly proceed by a

civil action. As to section 283, it was the Municipal

Councils Ordinance that created the offence, and if a

person was not punishable under it he was not
punishable at all.

Wendt, in reply.

Cur. adv. vutt.

On November 22, 1892, the following judgment

was deliveredr :

—

Burnside, C.J.—The judgment of the munici-

pal magistrate in this case must be set aside, and

the case sent back for adjudication on the merits.

The offence charged is a continuing offence, and

the period, within which the complaint must be

made, did not commence the day , on which - the

erection was completed . See The Metropolitan Boatd
of Works vs. Ahthony & Co., 54 L. J. M. C. n.s. 89,

which is directly in point.

Set aside.

-:o:-

Present:—Burnside, C. J., and Lawrie, J.

{November 18 and 25, 1892.)

D. C. Colombo, \ Jackson v. The Colombo Com-
No. C 1,251. j MERCIAI, Co.

Civil Ptocedute—Appeal to Priiy Council—Pinal

or definitivejudgment—:-Amount involved—Civil

fight—Decreefor damages not yet assessed— Ordi-

nance No. 1 ^1889, section 42

—

Civil Procedure

Code, sections780, 781

—

Inventions OrdinanceNo.

6 c/1859, section 34.

By section 52 of the Charter of Justice, 1833, re-

enacted in section 42 of the Courts Ordinance, 1889,

an appeal to Her Majesty in Her Privy Council is

given in any civil suit against any final judgment,
decree, or sentence ofthe Sxipremfe Court, or against any
rule or order having the effect of a final or definitive

sentence, subject to the following riiles : first, that such
judgment, decree, sentence, rule, or order shall first be
brought by way of review before the Supreme Court
collectively; secondly, that any such judgment, decree,

sentence, ororderin review shall be given or pronounced
for or in respect of a sum or matter at issue above the
amount or value of Rs. 5,000, or shall involve directly

or indirectly the title to property or to some civil right

exceeding that value; and thirdly, that the person
aggrieved by such judgment, decree, order, or sentence

in review shall within 14 days apply to the Supreme
Court by petition for leave to appeal. '

Chapter Ixiii., section 779, of the Civil Procedure
Code enacts that, subject to the provisions of the Courts
Ordinance, 1889, a party may appeal against any final

judgment, decree, or sentence of the Supreme Court, or
against any rule or order having the effect of a final or

definitive judgment, decree, or sentence ; and (section



128 THE CEYLON I.AW REPORTS. [Vol. II.

780) that whoever desires to appeal uader this Chapter
. must apply within two calendar months by petition

to the Supreme Court to have the judgment, decree^

sentence, rule, or order against whi<;h he is desirous so

to appeal brought before the Supreme Cotirt collective-

ly by way of review, such petition (section 781) stating

the grounds of appeal and praying for a certificate

either that, as regards amount, or value, and nature,

the case fulfils the requirements of section 42 of the
Courts Ordinance 1889, or that it is otherwise a fit one
for appeal to Her Majesty in Council. The person
aggrieved by the judgment, decree, order, or sewtenice

in review shall (section 7S3), if sh® desires tO' appeal,

apply by petition within fourteen days for leave to
appeal.

Held, by BURNSiDE, C, J., and I,AWIiiE, J. (<iu-

bitante Lawrib, J.), that the limitations as to finality

and value imposed by the above provisions applied as

well to the original judgment of the Supreme Court as

to that pronounced in review.

In an action for the infringement of a patent, a
judgment ofthe Supreme Court, holding that plaintiff's

patent had been infringed and granting an injunction,
but directing an enquiry as to damages, which had not
yet been assessed

—

Held, not to satisfy the requirements of the above
enactments either as to finality or value, and to be
therefore not appealable.

Per BuRNSiDE, C. J.-«The words in section 781,
".or that it is otherwise a fit one for appeal to Her
Majesty", have probably crept into the Code through
inadvertency^ andoot through any deliberate intention
to confer on the Supreme Court an unlimited discretion
to allow Such appeals.

Application for a certificate under section 781 of

the Civil Procedure Code, preparatory to appeal to

the Privy Conncil.

This was an action for infringemer,.t of a patent

relating to tea- rolling machinery, the plaintiff claim-

ing an injunction, and an inquiry as to damages,
which were not laid in tlie pluint at any specific siain.

The district court, on May 2, 1892, dismissed the
action, holding that there had been no infringement.

The Supreme Court in appeal, on September 13,

1892, reversed the district court decree, and directed

the issue of an injunction, and an inquiry as to

damages, decieeding the defendants to pay the costs

of appeal.

A preliminary objection to the present application

having been overruled (reported ante, p. 124) it

now came on for hearing.

Browne {Dornhorst and Loos wi;h biin), for the

appelhints. The defendants' are entitled to a certifi-

cate under section 781. The decree of this court is

both Tinal in its nature and also involves a greater

value than Rs. 5,000. First, ns to finality : Section

42 of the Courts Ordinance, 1889, requires that there

shall be a final judarment, decree, or sentence, or

a rule or orler having the effect of a final or

definitive sentence. It is submitted that here the

decree appealed against is conclasive and definitive

of the rights of the parties in relation to the patent

which is the sole subject of suit. No subsequent

proceedings in the action can possibly alter or affect

those rights as so settled. Assistance may be deriv-

ed from the Englisfa decisions on the words "final

judgment" in th« Bankruptcy Act, 1883 (46 and 4?

Vic. c. 52, s. 4). In Exparte Moore (L. R. 14 Q. B.

D. 627) it was held that a decree foi an injunction

restraining a solicitor from practising and directing

an inquiry as ta damages, with costs which had been

taxed and partly paid, was a "final judgment" (see

Lord Selborne'sdefinition). And the ratio decidendi

on this point was explained and 'Approved (although

on another ground the judgment was held not to be

" final") in Exparte Strathmare (L. R. 2u Q. B. Vi.

818). In a local case, Carfrae v. Delmege (8 S. C.

C. 170), where a partnership was declared dissolved

and an account ordered to be taken, leave to appeal

to the Privy Conncil was given against the substan-

tive part of the decree, although tllfe order for an

account was held not appealable. Next, as to the

value involved; Section 42 (2) requires that the

decree shall be given or pronounced for or in respect

of a sum or matter at issue above Rs. 5,000.m value,

or shall involve directly or indirectly the title to

property or some civil right exceeding that value.

Now, though the proceedings have not ascertained

the money value of the interests here involved, it is

submitted there clearly is a "• civil right" involved

(that is, the plaintiff's patent right) worth more than

Rs. 5,000. It may even be that, by reason of the

action havinsr been promptly brought upon the first

suspicion of infringement the damages actually sus-

tained may be assessed at a smaller sum, but it is

submitted the whole question of plaintiff's right is

" directly or indirectly" involved, and that makes

the matter appealable. But even taking the actual

money value to be the criterion, a much larger sum

is here involved and will be ussessed as damages.

If the value of the civil right involved be regarded

as still unascertained, it is open for this court to

direct an inquiry on that point, as has previously

been done : D. C. Kandy No. 646, Morg. Dig. 57.

It ought to be noticed that the Stamp Ordinance,

1890, requires patent actions to be stamped as of the

value of Rs. 5,000, apparently fixing that value so as

to allow of an appeal to the Privy Council. Where

the value of the rights involved is incapable of

ascertainment in money, as in matrimonial actions,

an appeal has been held to lie : D. C. Colombo No.

11,01G, Morfj. Dig. 77. [He also refirrod to the

St. Coombs case, I S. 0. R. l.J

Printed at the " Ceylon Examiner" Press, No. 14, Chatham Street, Fort, Colombo.
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Wendt, for the respondent. It is submitted that

there is here no " final judgment" in the sense which
entitles a party to appeal to the Privy Council.

The practice of the Judicial Committee has been to

discourage intermediate appeals, and to require

parties to wait until a definitive decree, capable of

final execution, has been entered up. Upon appeal

against such a decree, the Court will review all pre-

vious orders and judgments affecting the rights of

parties. This was laii down in Cameron v. Fraser

(4 Moo. P. C. 1) where aa order was made referring

it to the accountant of the Court to adjust a balance

and report to the Court, and it was held that the

appellant was entitted to wait until the report had
been made and a decree passed thereon, and then ap-

peal against the decree. So that, in an action, like the

present, the appealable decree is the final adjust-

ment of the rights of parties, which only leaves exe-

cution to be carried out. If the present appeal were

permitted and dismissed by the Privy Council, there

would be nothing to prevent a seeondj appeal aftei;

assessment of the damages, if they . shoalt} happen

to exceed. Es. 5,000. The question- of a " final

judgment" under the Bankruptcy Act is not the

same in principle as the present question. In Ex
parte Mmre, the order f6r costs was held' "final"

ill the sense that it ascertained a sum of money to be

dut! by the defendant, which he could be called npon
by a judgment-debtor summons to'pay or be regarded

as having committed an act of bankruptcy. The order

for costs, when liquidated by tixation, has accord-

ingly bseu held " final" in m.iny cases where there

was no filial or definitive judgment on the rights of

the parties involved in the suit. The decree now

iiiuler consideration has doubtless settled the

question of infringement finally so far as this Court

is concerned, but this Court has accompanied that

finding with a direction that the relative money

claims of the parties on that footing be ascertained

with a view to the pronouncement of a final decree,

and until that has been done no appeal can be taken.

In Corbet v. The Ceylon Company this Court on

April 6, 1887, refused leave to the defendants to-

appeal. There the mortgagor-plaintiff had ob-

tained leave to surcharge and falsify the defendants'

accounts reudered and this Court (preparatory to

referring the accounts to an accountant) held the

defendants not entitled to charge seyeral classes of

items. Each of these classes involved over Rs, 5,000,

and !were finally disallowed, yet it was held that un-

till the accountant had reformed the account and a

definitive decree had been passed thereon the defend-

ants were not entitled to go to the Privy Council.

In Carfrae v. Dehtiege the action was for a rescission

ot a partnership agreemejit on the ground of mis-

representation, and this Court afiSrmed the total

dismissal of the action on th* grounds on which it

was brought, but; (the partnership having been

dissolved, pending the action, by the death of one

partner) ordered the usual account to be taken : and
the plaintiff was properly permitted to appeal

against the dismissal, of his action. Then as to the

amount involved : non constat that when the in-

quiry is concluded the damages will be found to

exceed Rs. 5,000. If the district court had found

for the plaintiff oiriginally, and had assessed the

damages at less than Rs. 5,OOjO, it is perfectly clear

no appeal could have, been preferred. The sole test

of the right of a defendant to appeal to an action

like the present in which damages have been decreed

is the amount awarded as daifiages; Allan y. Pratt

(57 L. J. P. C. 1Q4). This Court cannot entertain the

consideration of plaintiff'^B- and defendants,' patent

rights being worth vastly more than the sum of

money representing the pasticular injury done to

those rightst which was the subjiect> of this action.

To adinit such a principle woald be 'to ©pen a door

to appeals in almost eveiy cafle. The words " civil

righf'! it' is submitted, were intended, to cover, not

rights like those dealt with in the present action,

which are readily assessabte in money, but such as

involve questions of sta,tus or office; for instance,

the right to practise as a barrister, which bais formed

the subject of appeal ; or matrimonial suits mention-

ed on the other side. The process of holding a

supplementary inq4iiry, in order to ascertain the

value involved—adopted in 1835 in the old case

cited—hss never been adopted in practice. That

was an action for land, the value of which would

not ordinarily be inquired into in the action, while

here the injury done will in due cour.-e be ascertained

in the assessment of damages. The provisions of

the Stamp Ordinance are immaterial to the present

question. Actions relative to patents being nearly

always actions foi; unliquidated damages, the Ordi-

nance has fixed th^ir value at an arbitrary sum in

order to obviate the inconvenience of an inquiry in

each instance.

Browne, in reply^

Cur. adv. vult.

On November 25, 189-2, the judgment of the

Court was delivered by

BuBNSiDE, C. J.—This was an application by the

defendants praying for a certificate under section

781 of the ^ivil Procedure Code for hearing in

review previous to appeal to Her Majesty in Council.

The plaintiff shewed cause against the granting of

the certificate. The action is in the district court

of Colombo by the plaintiff against the defendants,
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alleging an infringement of a patent, and the prayer

was for (l)aii injunction to restrain theinfringeniBnt;

(2) for ail ac ount of all gains and profits derived

bj defendant: from importing, use, and aale of in-

fringements of plaintiff's patent, nnd a decree forthe

amount of sHrh gains and profits accruing from such

jnliingement; (3) for costs; (4) for further relief.

The I'efondants traverse 1 the ini'riugement, and at

the trial on th t merits in the court belovv the learned

district judgf dismissed the plaintiff's action with

costs on his finding of fact that the defendants had

not infringed the plaintiff's patent, and the plaintiff

appealed to this Court. On the appeal the district

judge's^finding of iact wag reversed and the judg-

ment of the court below was set aside, this Court
hulding on the facts th^t there had been an infringe-

ment by defendants of the plaintiff's patent. The
following is the decretal order which the defendants

desire to appeal from :—" It is ordered and decreed
" that the decree made in this action by the district

'.' court of Colombo and dated the 2nd day ofMay, 1892,
" be, and the same is hereby, set aside, and in lieu

" thereof it is decreed and declared that the plaintiff

" is entitled to, and it is accordingly ordered that the
" district court do issue, an injunction restraining the
" first defendant and the second defendant company,
" and their servants, agents, andw orkmen severally,
" from importing into, using, selling, or procuring to
" be imported, used, or sold in Ceylon any tea-teaf
" rolling machme possessing the arrangement oftrans-
" mitting motion to the top rolling surface through the
"case or jacket surrounding it as described in the
" plaint andinthespeoification therein mentioned, and
" daimed by the plaintiff as novel and original, and
" fur, her from infrinaring the plaintiff's grant of ex-
" elusive privii.'ge and invention in manner aforesaid

;

" and it is furtlier ordered and decreed that the c.isa

" be, and the same is, hereby remitted to the said
" aistriot court in order that the distrint judge may
" deal with the* plaintiff's prayer for anaoconnt of all

" gains and profits derived by each of the defendants
" from the importing into, use, and Sale in ('eylon of
'

'

tea-leaf rolling machines infringing as afore.said, im-
" ported into Ceylon, or used or sold here by tlie

" defendants, or either of them, or by any person
"or persons by the order or for the use of the
" defendants or either of them, and that thereafter
" the di^endants be severally ordered to pay to the
" pbiintiff the amount of the gains or profits so derived
" by them, and it is also further ordered and decreed
" that the defendants do pay the plaintiff the costs of
" tliis appeal." By the Courts Ordinance and by the

provisionsoftheOivilProcedureCode,ChapterLXiri.,

the power of this Court to grant leave to appeal to the

Privy Council :a restricted to cases in which an appea

is sought bv a party or parties to a civil aotion (1).

against any final judgment, decree, ors-entence, or (2)

against any rule or order made in any suoh civil suit

or action having the effect of a final or definitive

judgment, decree, or sentence; ;ind by section i2,

sub-section 2, of the Courts Ordinance every such
judgment, decree, sentence, or order (1) shall be

given or pronounced for or in respect of a sum or

matter at issue above the s mount or value of Rs. 5,000^

or (2) shall involve directly or indirictly the title to

property or to some civil right exceeding the value of

Rs. 6,000.

It is not possible to read the Courts Ordinance and
the Civil Code on this subject together without, I

admit, encountering some, if not considerable, confu-
sion; but I think it is clear that both, provisions

contemplated that the judgment to be appealed
against must satisfy the material requirements which
I have just quoted. Bat whether it is the judgment
in review which is the matter of appeal or the judg-.

ment reviewed, is certainly not clear, and both
Ordinances leave it quite open that it may be both
judgments.

Section 42 of the Courts Ordinance refers ta
the desire, in the first place,, to agpeal against the
judgment at first pronounced, and the first proviso,

declares that before any "such appeal" shall be
" so brought" such judgment shall, Ac. The plain
meaning of this is that, whatever occurs subsequently,
that is the judgment to be appealed against. Tliea
the second proviso refers to "such judgment, &o.i

in review", clearly referring to the judgment in
review which, under the latter part of the previous
proviso, the court had had authority to pionounce,
and it is to this judgment in review only that the
provision as to value, finality, &c., attaches, and it is

the third proviso which gives direct authority to ap-
peal against 8uch judgment. But when we come to
the Code, we find that, precisely as in the Courts.
Ordinance, it refers to the right to appeal to Her
Majesty against any final judgment, decree, &o.,
and the desire to appeal against such judgment,
&c. It is therefore the original judgment against
which the desire must exist to appeal, and it is

this judgment, by section 780, that he must a.p'plj by
petition to have brought in review and against
which he must state his grounds of appeal, and he
must pray for a certificate that as regards amount, or
value, and nature, the case fulfils the requirements of
section 42 which I have just quoted, or that it is

otherwise a fit one for appeal to Her Majesty in Conn-
cil. I will dispose of this latter exception directly.

Here then, by the Code, with regard to.tho original
judgment, as by the (.ourts Ordinance with regird to
jthe judgment in review, finality a-nd value are e.-:aen
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tial ingredients ; and th:it this whs diatinuDly contem-

plated is made clear by the mibsequent section 7.82,

which declares that the judgment, deoroe, order, or

sentence, of the Snprein" Court after such hearing

iu review shill lie pronounced in accordance with
^ the rules hereinbtiore presuribed for the judt^ment

and decree in appeal; and then comes section 78i5,

which says :
—" The person fei-ling aggrieved by such

juilgnient in review .shall,' if he desires to appeal

thertfrora, apply", &c. I do not, therefore, think, ii

possible to successfully couteml that no conditions

attach to the judgment at. first pronounced, and that

any such judgment must be heard in review if a

desire to appeal is asserted.

The question, therefore, for us to decide is, does

this.judgment or decree in question come within the

category of those above enumerated, and against

which only we are empowered to grant a certificate

that it may be heard in review previous to an appeal

to Her Majesty in Council ? I have most carefully

considered it without any reference to my own feel-

ings or inclinations, except so far as they would

naturally lead me to grant leave, if I thought we had

the power to do bo, and I can arrive at no other

conclusion than that we have no power to grant the

certificate asked for. In disposing of the question,

it is proper to deal with the provisions of the

Code as to the value of the judgment. Till that

point is settled, it is immaterial whether the judg-

ment, decree, or order be final or not, and this

brings us to decide at once whether the judgment is

given or pronounced for or in respect of a .sum or

matter at issue above the amountor value of Es. 5,000.

For myself, I have no hesitation in saying it is not.

It i.s on the contrary as yet, and so far, only a juig-

meiit given and pronounced upon the bare question of

fact of infringement or no infringement, and involves

no definite sura or matter at issue of any definite

value, save and except the costs of appeal.

Then, does it involve directly or indirectly the title

to property or to a civil right exceeding the value of

Bs. 5,000 ? It was not denied at the hearing that

upon the face of the proceedings it was nnt easy to

gather what was the value of the property, the right to

which was affected by the judgment ; but it was sug-

gested tbat this Court might order information to be

obtained ^y enquiry, in accordance with some

dictum, based oh circumstances only, which is to ba

found in the older authorities of this Court, in which

it was assumed that a money value could be attached

to a decree for a divorce upon a fiction as to the value

of every marriage. It is scarcely necessary to say

that these dicia are of little or no value in the light of

decided authorities by which we must he governed.

Lord Selborne laid down the rule iu Allan v. Pratt 57

L. J,. P. 0. 104 that thejudgment ia to be looked at as

it- affects the interests of cba party who is prejudiced

by.it, and who seekstoreljevehimself of it by appeal.

If there is to be a limit of value at all, that seems evi-

dently the right principle on which to measure it, and,

looking at this case upon that principle, I cannot see

how it can be that the value of any right or pro-

perty affected by it exceeds Rs. 5,000. Coming to the

question as to the finality of tlie judgment, I am aiao

of opinion that the partial decision of the action by
our decree is not final, so as to briug it within the

category of judgments or orders upon which we are
' permitted to allotv an appeal. There can be but ooa

final decree in an action, and this is certainly not

the final decree. No final decree can be made till the

district court has adjudicated on the matter remitted

to it, and which involves the decision of the general

question of costs. As the decree iu respect of which
the certificate is required now stands, it is final on a

question of fact, but not final regarding the object of

the suit, vie., damages for the infriagement of th»
plaintiff's patent.

I am now brought to the words to which I have

promised to refer, and which find place in the Code

with respect to the original judgment, bat are not to

be found in the Court Ordinance, or in the Code in

relation tothejudgment in review; "or that it is other-

wise a fit one for appeal to Her Majesty in Couccil".

Beyond the fact that these words have been taken

from the Indian Code, I cannot find any authority

as to their intent and meaniug. I am disposed

to think that they have found their way into our law

rather through inadvertency than from any deliberate

intention to confer on a single judge of this Court an

unlimited discretion to grant a certificate in any case

which one judge of this Court may consider a fit one

for appeal. Looking at the source from which the

words c irae, I think they must be construed to refer

to tliose cases peculiar to India in which the particu-

lar laws and customs and social life of the people

often oiiU on the local courts of law to decide large

questions involving, not merely rights of property,

but of personal status and of caste, affecting as well

Imperial interests and rule as the interpretation of

many systems of law. I have carefully examined

the reports of all the eases dealt with by the Privy

Council for the last 30 or 40 years, and I can find

none in which an appeal has been taken by leave of

the local court on principles analogous to this

case. The defendants have the right to go to the Privy

Council for special leave to appeal, and, lookiag to the

practice of the Council not to grant special leave in

tliose cases in which the court below has improperly

granted leave which has been set aside, I feel it

the safer course, and more in the interests of the
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defendants, to refuse a oertifioatp, and so leave them

free to go to the Privy Oonocil for special leave,

which will cer^iiaiily be granted if we are wrong,

without the prejudice against granting special leave,

if without authority we grant leave improperly. I

would add that my brother Lawkie,- whilst conourring

in this judgment, has had some difficulty in ariiving

at the couclusioii that it is requisite that the judg-

ment sought to be appealed from should, in the first

instance, and before tlie certificate is granted,, dis-

close the money' value referred to in the Oidinance.

His opinion was that it was only the jud^'ment in

review to which the value qualification applied, and

in- agreeing with this judgment he has done so more

in deference to the strong opinion which, as head of

the Court, I ha^e expressed ; and I may say here with

regard to the Inventions Ordinance, which contains a

clause giving a right of appeal to the Privy Council,

that thatf clause requires that the appeal should be

gWerne!d' by the same rules as thote laid down in the

(SiartW. Ttie Charter has since been repealed and

the terms 6f it re-enacted in section 42 of the

Courts Ordinance, 30. that our judgment applies as

^elHothe-rig^t'of appeaf as gi'^en by "the Inveta-

tfons OVdindJioe.

;o:-

Prcsent

:

—Burnside, C. J., and Withers, J.

(August 'iZ afid26, 1892.)

No '22*887'
I
^ATHARUVALOE V. Menatchipille.

Husbmid and wife—Tkesawalame—Debt incurred

. by husband during marriage—Divorce a mensa et

thoro

—

Liahiliiy 0/ acquired property to satisfy

such debt-—Claim in execution—Rights of wife.

The property acquired during marriage by a husband
and wife, who are governed by the Thesawalame, re-

mains liable for debts iuciirred by the hu.sband during
marriage, notwithstanding a subsequent decree of

divorce a mensa et thoro between the husband and wife.

Action under section 247 of the Civil Procedure

Code. by an execution, creditor against a claimant.

The defendant and one Kathargamasagara Muda-
liyar, who were Jaffna Taoiils and were governed by
the Thfisawalame, were murried to each other in 1871.

Kathargamasagarii Mudaliyar in 1886 grstnted a

promisssory note to the plaintiff for a certain sum of

money. In May, 1890, the defendant obtHiued a

decree of divorce a mensa et thoro from her husband.

In a previous action the plaintiff in August, 1 890,

sued Kathargamasagara Mudaliyar on the promis*'

sory note and in October, 1890, obtained judgment

and by virtue of the writ issued thereunder seized'

several parcels of land, wliiuh constituted " acquired

property" of K«tharg,imas-igara Mudal yar and the

defendant. Thereupon the defendant claimed .a half

share in all the lands seized and after enquiry the

district court allowed, the claim. The pl^intifp

accordingly brought the present actji n under sec-

tion 217 of the Civil Procedure Code to have it

declared that the whole of the said lands were

liable to be sold in execution in Satisfaction of tie

judgment obtained by plaintiff against Kathargama-

sagibra Mudaliy.ar.

The defendant in her answer, among other things,

denied that there was any consideration for the

promissory note, and alleged that it was granted by
her husband and judgment was obtained thereof

by plaintiff fraudulently and collusively with intent

to injure and defraud the defendant. The defend-

ant farther pleaded that at the institution of the

action on the promissory note and at the date of

the decree therein the defendant and Kathargama-
sagara Mudaliyar had been judicially separated and
that they then and still possessed separately the

property which had belonged to their joint estate.

The district judge dismissed the plaintiff's action,

and plaintiff appealed.

Dornhorst for the appellant.

Wendt for the defendant.

Cur. adv. vult.

On August 26, 1892, the following judgments

were delivered :

—

BuENsiDEj C. J.—This judgment is wrong, aefaras

I am able to decide by the aid of the authoritieies which

I have consulted. I do not find that the 'Thesawala-

me deals directly with the principle of the case. The
principle that man and wife are to be regarded as

separate individuals with regard to property does not

extend to acquired priperty during the existence of

the marriage, with which the husband may deal and,

wlui:h he may dispose of at will, and which is liable

for the payment of debts during the marriage. It is

no test of the liability of the property that the wife

could not be sued for the debt jointly with her hus-

band. Applying that principle to this case, the

plaintiff had a clear right to seize this land in satis-

faction of his judgment, and the decree , of divorce

could not affect his rights. It was competent}to the

court, in the divorce proceedings, to have compelled

the husband to make any settlement on the wife

which did not affect the rights of third parties, and
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the statement in the answer, that, on the sepai-ation,

eai'h of the parties was entitle! to their separate es-

tates aceorJiai^ to law, cannot be regarded as a con-

clusion of law aul, in any event, can only apply to

their separate estates. This laud was not held in

separate estate. The case must go back in order

that the issue of fraud may be disposed of. So far

a.s I see, I do not understand why the defendant is

in this suit suel alone, unless the decree of the di-

vorce court placed her in the position of 3. feme sole,

of which there has been no proof. Her husband

ought to have joined her in the claim and been

joined in this action, and that in itself would indi-

cate that she had no locus standi in respect of a se-

]>arate share in the land.

I do not think we should deal with the question of

costs in the present phase of the case, but simply set

aside the decree, and send back the case. All costs

reserved.

Withers, J.—I have no doubt that the acquired

property is liable for the debts incurred by the hus-

baud during coverture, and this liability could not be
affected by a simple sentence of divorce. The case

must go ba<;k for the other issues to be determined.

Set aside.
'—

: o :

Present:—Withebs, J.

{September 15 and 16, 1892.)

P. C. Mannar, i ^ __

No 327 (
^-^^si*! ^- Kaliva.

Criminal law—Criminal intimidation—Injury —
Threat of procuring imprisonment—Ceylon Penal
Code, sections 43, 483, iSG—Charge—Criminal
procedure.

Section 483 of the Ceylon Penal Code enacts :—
" Whoever threatens another with any injury to his
person, reputation or property with intent to
cause that person to omit to do any act which
that person is legally entitled to do, as the means of
avoiding the execution of such threat, commits criminal
intimidation."

Section 43 defines " injury" as " any harm whatever
illegally caused to any person, in body, mind, reputation
or property."

Held, that a threat of procuring by means of a false
case a person's imprisonment if he should make a certain
complaint was not a threat of an injury contemplated
by the Penal Code, inasmuch as imprisonment by a
competent coiu-t of justice is not harm illegally caused
to the person undergoing it.

The complainant was a party in a civil suit in the

district court of Mannar, in which a notice was issued

to the fiscal to be served on another of the parties.

The notice having been served by the process server,

the complainant came up to the court with a petition

to complain that the notice had been served not on

the proper party but on a third psrsm wao falsely

personated him and who was wrongfully pointed out

as the party to whom the notice was intended. Thu

complainaat alleged that then the accuse! interfered

and told liim not to make the complaint and threat-

ened that if he did so, he, the accasel, would see him

sent to jail for at least two months. The complain^

ant then instituted this prosecution, and stated in his

evidence that he -v^as afraid that the accused would

falsely charge him with some offence.

The police magistrate) after hairing the evidence

for the prosecution, callel upon t'a3 accuse! for bis

statement and the evidence for the defence and then

framed a charge under section 433 of the Penal

Code. The accused was found guilty of the charge

framed and was sentenced to imprisonment.

The accused appealed.

Wendt, for the appellant.

Cur, adv. vult.

On September, 16, 1892, the following judgment

was delivered :—
Withers, J.—This conviction cannot stand for

more than one reason.

In the first place, the accused Was charged and

convicted uno flatu after evidence had been heard

on both sides. The charge should have been at the

close of the prosecution, but instead of that, when
the prosecution was closed, the accused was called on

for a statement and for any evidence in his defence.

At that time he did not know what he was charged

with. The language of criminal intimidation cannot

be too precisely charged as well as the intent with

which such language is used, so that the accused

may if possible be able to contradlctt or explain the

one or the other.

Now on the part of the proseeutioa there was very

conflicting evidence as to the nature of the so-called

intimidation, the matter to which it referred, and

the intent with which it was addressed, and it there-

fore was incumbent on the learned magistrate then

and there to specify the nature of the threat and of

the intent in a charge before he called upon the ac-

cusedfor his defence. This conflict of testimony was,

indeed, another reason, why the accused should have

had the benefit of the doubt an! hien acquitted.

Lastly, the threat of procuring the complainant's

imprisonment is not a threat with an injury such as

is contemplated by the Penal Code. Injury under

the Code denotes any harm whatever illegally caused

to any person in body, mind, reputation or property

etc. Imprisonment by a competent court of justice

is not harm illegally caused to the person under-

going it.

The couviction'm ust be set aside.

Beversed,
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Present :—Withers, J.

(December 8 and 15, 1892.)

C. R. Kalutara, )

No. 840. j
PONSEKA T. JatAWICKKAMA.

Landlord and tenant—Notice to quit—Monthly ten-

^ ancy—Requisite Imgth of such notice— Double

rftit.

To terminate a montlily tenancy there must be a
c-omjjletc calendar month's notice ; that is to say, the
notice must be g-iven before the commencement of the
luontli at the expiracy of which the tenancy is to deter-
mine.

Accordingly, in the cise of a monthly tenancy c>)m.

m-nciiijf from th'j first il ly of tlie month, a notice to

quit given on the first (lay of a month requiring- the
tenant to quit the premiwi^s at tlie end of that montli.

Held, to be a bad iiot'.ce.

The plaintiff, who ^vae owner of a certain house

which he had let to defendant on anionthly tenancy

cammencing from the first day of the month at a

rental of Es. 20 per m )uth wrote to the defendant

on July 29, 1392, a letter which, stating that he

required the house for the accommodation of some
visitors at the end of Aat^ust, ran as follows j "will

you kindly make other arrangem.ents to allow us

the use of the said premises from the 1st September
next. A reply per bearer please". Receiving ao
reply to this letter, the plaintiff again wrote on the

August 1, 1892, as follows : "I have to give you
notice to quit the sail premises on the 31st instant,

aud to inform you that in failure of your dojng so,

1 shall hold you liable to pay me Rs. 40 per menseni

as rent fronj. 1st September next,"

The defendant not having quitted the house in

compliance with the above notices, the plaintiff on
October, 4, 1892, brought the present action a,gainst

the defendant for the recovery of Es. 40 as rent

for the month of September 1892, The defendant

pleaded as a matter of law that the notices were in-

stjificient and bad, and admitting bis liability to pay

Rs, 20 for the month of September, being the rent

ori),'inally agreed upon, brought this sum into court

and prayed for dismissal of plaintiff's claim in

excess of that sum.

The comnjissioner upheld tlje defendant's plea

and gave him judgnient with costs, and the plaintiff

appealed,

RanpHkathan {Browne and Wendt with him) for the

appellant. The letter of July 29 concludes by say-

ing 'will you make arrans^oments to quit the house,"

which is only a jjolite way of requiring defendant

to do so, and it therefore contains a Sufficient notice

to quit. But even if otherwise, the second letter of

August 1 is undoubtedly a gool t^otice, and it is

Bubmitted that it was not given too late, as the

commissioner has held. All tha.t a tenant requires

IS a reasonable notice, the principle being that he

must have such notice as would enable him to secure

another house within the time. Here it is subniittel

the notice given was ample for that purpose. Fur-

ther, this case comes within the decision in C. B.

Colombo, 87,694, 2 Greuier (1873) 23, where Creasy

C. J. held that the notice must be one " expiring at

the expiration of a current month after the date of

the notice." The use of the word currejit shews that

the date of the notice may be in the expiring month

of the tenancy deterjiined by the notice. Besides,

" month" in this connection must be taken to mean

a lunar and not a calendar month. Rogers v. King-

ston-upon-Hull Bock Co., 34 L. J. Ch. 165. So the

notice in this case must be held to be good. In any

eyent the order for costs is wrong.

Bainpayo, for the defendant. The action is not

one in ejectment but one for double rent, to which it

b3.s not been argued that the defendant had assented,

so that plaintiff's action mijst fail apart from the

question of notice. It is submitted further that the

first letter contains no notice to quit at all. A notice

should be imperative and distinct, but the letter in

this instance amounts to a mere inquiry anl at most

gives an option to defendant. As to the second letter

it is submitted that the commissioner was right ijj

holding that it was given a djiy too late. This court

has recognised the principle, and the very case cited

on the other side from Grenier ays down, thiit " the

notice must be one commensurate wijih the term for

which the letting was, that is, a month for a month."

Nov, it is alleged in the plaiut itself that the month-

ly tenancy in this instance W3,s one commencing from
the first day of the month, and therefore a full

month's notice is required in order to determine jt'

Put a jiotice given on the first day of the month to

expire on the last day is not a eiear month's notice
;

nor does the argument from convenience urged on

the other side hold good, because a tenant cannot

reiisonably be expected to secure another house with-

in a month. J'his court Jias always been very strict

iij the .constfuctioji qf notices to qiijt. See, for ips-

tance, G. B. Colombo No. 36,729 1 S, C. S. 6l. The
pieaning put upon the expression " current montlj''

iij the judgm/ent of Creasy C. J„ is untenable, because
" a current moptlji after the date of the notice," can

only mean " a month running after tlje date of the

notice," and as so construed the decision is against

•the position of the appellant rather than in his

favour. Noir does the word " month" in this con,

nectiou or in the language of our law generally

mean a lunar month. Such a meeiuing is opposed
to the sense in which the word is employed in

a long series of local decisions on questions of
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teuancy. Besides, if as conceded, the notice nnist be

commensurate with the tenancy, the notice in this

case must be for a calendar month, because it will

not be contended that the tenancy was for other

than a calendar month. As to costs, it is submitted

that the order is right. The defendant brought in-

to court the sum legally due from him, and the plain-

tiff having got julgmeut for nothing m.ore was

rightly condemned in costs.

Cur. a'h. vult.

On December 15, 1892, the following judgment

was delivered :

—

Withers, J.—I think the judgment is right and

should be affirmed. As the learned commissioner

says, the first letter was in good time but was a bad

notice, while the second letter was a good notice but

given too late. A notice to quit cannot be too clear

and distinct in its terms, but the first letter was

ambiguous and optional. The law laid down by the

late Sir E Iward ' Creasy in the case cited to me
(2 Grenier (1873) 23) I understand to be as follows

and as so understood I adopt it. In the case of

monthly tenancies either party must have a complete

calendar month to find a new house or engage a new
tonant. To eusure this a notice to quit must be

given before the commencement of the month at the

expiry of which the tenancy is to determine, so that

the party noticed shall have from midnight of the

last day of the month imiaediately preceding the

month at the end of which the tenancy is determined

by the notice to midnight of the last day of the ex-

piring month of the tenancy as thus determined for

the purpose of making fre^h arrangements. If I

am not mistaken, this law expresses the prevailing

custom of the country.

4ffirmed.

Present :
—^With^rs, J.

December (8 and 13, 1892.)

P. C. Colombo,
I -D ^

No 22 645 1

-occHANAK- t. Conrad.

Criminal laiv—Breach of trust —Clerk or Servant—
General deficiency in accounts—Charge—Ceylon

Penal Code, sections 388, 391

—

Evidence.

Mere failure 'o pay over sums received by a clerk or
servant for .the employer does not ill itself constitujt.e tjje

offence of criminal br'efich of trust under tlie Ceylon
Peunl Code ; and in a charg'e of breach of trust against
a clenk or seryaut, it is not suffieient to prove a general
deficiency in accoinits. but there must be evidence of
some specific sum having een misappropriated or con-
verted to tlie defendant's iise.

The facts of the case fully appear in the judgment
of the Supreme Court.

The defendant was charged under section 391 of

the Ceylon Penal Cole with breach of trust iu res-

pect of a sum of Es. 180-30 and was summarily tried

and convicted, the police magistrate having overruled

an objection to his jurisdiction. The defendant

appealed.

Bornhorst, for the appellant.

Cur. adv. vult.

On December 13, 1892, the following judgment
was delivered :—

Wither.?, J.—On the point of jurisdiction the

magistrate is right. I think, however, that it would
be discreet in a magistrate, where the value of pro-

perty in cases of criminal breach of trust exceeds

Es. 50 or at the most E?. 100, to refer for instruc-

tions to the Attorney-G-eneral's department before

committing for trial or undertaking a trial. The
offence is a particularly serious one, while the class

of case often presents features of great difficulty

which require the most careful management, whether
regard be hal to the protection of the innocent or

the interest of the public in having the guilty ex-

posed and punished. The charge agamst the accus-

ed is, in brief, that in his capacity of clerk to the

firm of Buchanan Prazer and Co. he was entrusted

with that firm's petty cash and on or about Novem-
ber 1, 1892, at Colombo, committed criuiiaal breach
of trust in respect of a sum of the petty cash so

entrusted to him amounting to Es. 18030,

This is not a simple case of a particular sum of

money being entrusted to a clerk, which he dishon-

estly converts to his own use or dishonestly uses for

some other purpose than that for which he re-

ceived it and for which he was in duty bound to

apply it. This is a case in which a clerk on the last

day of his term of .employment, when called upon to

give up his books, render his accounts, and pay over

any money in his hands, fails to account to his em-
ployers for a sum of money which his own books
shew to be standing to his debit.

Mr. Buchanan and his head clerk differ as to the

tijie at which the accused was employed as the firm's

petty cash keeper. The latter Says that accused's
duties as petty cash keeper commenced on Julv 2,

1892, while Mr. Buchanan says that he was petty
cash keeper fi-om September 23, succeeding his head
clerk—first witness—in that capacity, and this of

course must be taken to be the true state of the case.

The two books of accounts kept by the accused from
that date were one styled a " Petty Cash Book," and
the other a " Cash Account D. R. B. and Gr. P."

This particular " Petty Oash Book" was opened on
April 9, 1892, with credit and debit balances carried

forward in pencil of Es. 3.35-25 credit, Es. 69593
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debit, and it contains entries, on one side of a. page,

of cheques of varjing amounts—the debit side, and

on the other, payments to various people and or a

great varety of accounts—the credit side. The en-

tries all through the book are in ink. The credit

sides are totalled during each month at infrequent

intervals except in the last month, October, where,

with few exceptions, the items on the credit side are

totalled daily, and from October 20, the petty cash

book shews the initials of Mr. Buchanan put there

day by day. The former book again is balance 1 in

pencil except the final monthly totails which are

written in ink. The monthly credit balances are

carried forward in pencil and on the 1st October this

petty cash book shews g, debit balance carried for"

ward of Es. 101-25.

The " Cash Account D. R. B. and G. ¥." book

contains entries of payments to Mr. Buchanan and

Mr. Prazer, each of which entries is initialed by those

gentlemen respectively. This book was opened as

regards Mr. Buchanan in July 1891, and as regards

Mr. Frazer in August, 1891, but the entries in it in

accused's handwriting are from 23rd September last.

The prosecution led evidence of the accused's ca-

pacity as a clerk in the aforementioned firm, produ-

ced these two books, proved the entries in them to

be in accused's handwriting from the 23rd Septem-

ber last, and proved that on the 1st November the

head clerk was ordered to take over accused's books

and balance. The books were handed over by the

accused to the head clerk with a balance of Rs. 160'25.

This cash was counted over in accused's presence

;

on the same day Mr. Buchanan had both the accused

and his chief clerk before him and asked them both

if " the cash was all right" and both replied in the

affirmative and the accused went away. On the

following day, the 2nd of November, the chief clerk

says that he made the discovery of an incorrect

computation on the last page of the book, Rs. 2,071'25

having been brought forward instead of the correct

amount Rs. 2,251'31 on the debit side, so that a

further sum of Rs. 1 80 odd had to be accounted for.

Mr. Buchanan then balanced the October account

himself and verified the incorrectness. Mr. Bucha-

nan says he thereupon wrote to the accused inform-

ing him that his balance was wrong and asking for

an explljiation but the accused did not come. How
the letter was sent or whether it reached the accus-

ed does not appear.

After the case was instituted the accused went to

Mr. Buchanan who asked him to explain the defi-

ciency but he offered no explanation : his answer was

that he had taken no money—a statement be repeated

when Mr. Buchanan observed to him that he had

handed the chief clerk Es. 160-30 instead of Es. 340

which his book showed to be due, this sum of Rs.

340 being the difference of the October debit sums as

entered in the petty cash book and the entries of that

month on the disbursements side and of payments

to Messrs. Buchanan and Frazer in the other book.

The statement of,the accused is as follows :
— "The

" additions in both books are not in my handwriting

" and when I left the firm I handed over every thing
" correctly. Mr. Buchanan asked the head clerk if

" everything was correct and he said 'yes' and 1

left.'' Cross-examined.—"The head clerk told me
there were 340 odd rupees." Unfortunately, the

question in cross-examination to which this answer is

given was not recorded as it should have been, and
without it the answer has no significance. It might
have thrown light on what is a significant statement

of the accused who says "when I left the firm I hand-

ed over everything correctly" but I cannot charge

myself as jury that that, as it stands, is equivalent

to saying "I admit I had 3+0 rupees in hand of my
employers' money on the 21st of October but I de-

livered the full sum to the head clerk.'' Had he
said so in so many words and had I disbelieved his

statement, I should have had no hesitation in con-

victing him.

There is no evidence as to whose handwriting the

balances totalled from time to time in p(>ncil are.

The head clerk, however, swears that the total, i. e.

final total on page 50, of Es. 1370. 15 (crelits) in

ink (apparently over pencil) is in accused's hand-
writing, and the final total Es. 2271.31 in ink (also

apparently over pencil) is in his handwriting also.

If the pencilled balance on page 49 on the credit

side of Es. 2051 'SI is in accused's handwriting, it is

so placed over the receipt of 200 Rupees cheque en-

tered just underneath it—thus ^^gj'^^—that, though

carelessly, it might naturally be carried forward

2071 instead of 2251, but again there is a pencilled

balance carried forward on page 50 of the correct

amount 2261 which stands just over the incorrect

balance and remains untouched—thus ?f|,^„, —but
there stands the erroneous computation. It is to

be noted that the receipts are all duly entered : it is

only the calculation that is wrong. A child could
add up the receipts and expose the error.

As to the evidence of the books against the accus-

ed, I think the pencilled balance in his handwriting
on the 1st October of a debit of Es. 101-25, in view
of entries on that very day on the credit side nearly
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exhausting it, is proof thtt he had that sum in his

LhucI that day as clerk, and as to the debit entries

they are evidence that he leceivtd the cheques—all

receipts were by cheque—but no more.

It is upon his evidence that the accused has been

convicted of dishonestly converting to his own use

petty cash to the amount of Es. 180-80, the I'eficiency

that is shewn by his books. I think the evidence is

insufficient to bring the charge home to him.

To begin -with, there is no evidc nee what the duties

of the petty cash keeper in general were, and of, this

accused as petty cash keeper in particular.

There is nothing to show when the firm's petty

cash keeper or the accused had to settle accounts

and pay up balances in hand. To judge from the

petty cash book itself, it would appear indeed that for

the first time on 1st November, 1892, the petty cash

keeper had lieen required to account to his employer

in the strict sense of the term for his receipts.

It is not proved that the cheques admittedly

received by the accused were cashed and the proceeds

received by him, and at least as regards the last

cheque entered by him on the debit side of his

account evidence on this point was of consequence.

I do not see how the Code as to criminal breach of

trust varies from the law as to embezzlement in

Eno-laiid in certain of its aspects. Id may be said, [

think, here as there, that the mere failure to pay
over suras admittedly received by a servant from
his master or a clerk from lus employer is not ia

itself embezzlement or breach of trust: that aloue

argues no more tlian a civil liability (see R. v. Hodg-
son, 3 0. & P. 422), and that it is not sufficient to

prove at the trial a general deficiency in account.
Some specific sum must be proved to be embezzled,
as in R. v. Lloyd, 8 C. & P. 288, or dishonestly
converted to the ck^rk's use.

Further, the fact—if it be one—that the wrong
computation was designedly entered to cover a deficit

for which the accused could not account, does not carry
the case further as a dishonest conversion of the defi-

cieuuy. It may be or not a criminal offence in itself,

but it is not this offence and not necessarily proof of it.

If done, it was a very stupid, a very wrong, and perhaps
even a criminal—though I do not impute the latter-
attempt to conceal a deficiency for which the accused
could not account. He simply says : I did not take
the moiTpy. He may not have enteied certain pay
ments—there is slight evidence in his October
account of his having omitted to put any sum opposite
a credit item—but. to return to what I observed at
first, there is no proof that he received the money
which he is convicted of hiving converted to his own
use dishonestly.

Conviction set aside and the accused acquitted and
discharged.

Reversed.

-: o :-

Present

:

—Withebs, J.

{October 20 and 27, 1892.)

C. K. Galle, 1 n„ t t.

No. 1 183 J

I^ouis V. Bastun.

Civil Procedure^Death of sole plaintiff—Substitu-
tion ofminor heirs—Applicationfor appointment
of nextfriend, requisites of—Irregularity.

In the case of the death of a plaintiff in an action,
the application for the suhstitution of the next of kiu
as plaintiffs in the room of the deceased plaintiff and
for the appointment of a next friend of the next of kin
being minors^ may properly be made in one petition.

The plaintiff in this action having died durino' its

pendency, the heirs of the deceased plaintiff made
an application by petition to be substituted as plain-

tiffs on the record and to have a next friend appointed
over two of the heirs who were minors. The defen-

dants who were made respondents to the application

took exception to the procedure . The commisssioner
liowever, allowed the application, and the defendants

appealed.

Sampayo, for the appellants, cited D. C. Galle
No. 49,861, 2 C. L. R. 76.

Morgan, for the applicants.

Cur. adv. vult.

On October, 27, 1892, the following judgment
was delivered :

—

Withers, J.—This order must be set aside, not so

much on account of irregularity of procedure as for

want of sufficient material to justify the order.

I see no objection to the petition embracing the

two objects of being substituted as plaintiffs and
being represented by a next friend. A minor can

only make an application of this kind by a next

friend, and when the object is to have a next friend

for the purpose of instituting or continuing an action,

I see no reason why leave to the minor to take action

and to be represented for that purpose by a compe-

tent friend should not be given on one application.

Eather, it seems to me a proper thing to apply for

the leave and the appointment of a next friend ia

one petition.

The case, cited in argument, of Abayawardene vs.

Marikat, 2 0. L. R. 76, is not in point. There the

steps of coming in as executor and applying for exe-

cution of a stale judgment were distinct in kind and

one had necessarily to precede the other. The ob-
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jects of the present application are on the- other

band diffiunlt to dissociate. The appHcation for the

appoi!)-iiHent of nex'. friend must be by petition by'

way of summary procedure. See section^ 481- of the

Civil FiiDccdure Code. The defendants to the action

are the' proper respondents. But the two points- iu

which the mateiial is defective are the advantage to

the minors to carry un this action and the fact uf

their being the legal representatives of the deceased

sole plaintiff.

The legal- representtilive in section 396 of the

Civil Procedure Code is the administrator of one

dying intestate, and before the court could give a

minor leave to institute an action or continue one, it

must be satisfifld that it is to the minor's interest he

should embark on the proposed litigation, that he is

the next of kin of the deceased, that the estate of

the deceased is below the value of Rs. 1,000^ and

that as next of kin he has adiated the inheri-

tance. Nor is it at once apparent how a minor

can adiate an inheritance except by a testamentary

guardian or a c-urator appointed by the court, but this

is a point which the commissioner" will"have to decide

should the question ever come beforfe him. The
commissioner's attention is invited to the decision of

the Chief Justice reported 2 C. L. K. 82^. A petition

by way of summary procedure which may be made
orally in the court of requests must contain full

particulars. See the earlier sections of Chapter

XXIV.

The date of the death of the sole plaintiff and' the

ages of the children should be more clearly proved

than they are here, and there is nothing to show that

the proposed next friend is a proper and competent

(competent as to hi? means) person as well as a

disinterested one. It is safe to require his express

consent in writing. See section 19 of the Civil

Procedure Code.

Order set aside. No costs can be decreed.

Set aside.

-: o :-

Present

:

—Lawkie and Withbbs, JJ.

(December 9 Mid 15, 1892.>

Nn lof' '

I

^^^^'^'^^^^ '^- Vanderput.

Civil Procedure— Co-creditors—Bond in favor ef
several persons—Action by one to recover his share

of the debt—Plaint—Civil Procedure Code, sec-

tion 17.

It is open to one of several joint mortgagees to sue

on the bond for his share ofthe amount due, by making
his co-mortgagees defendants to the action, if they
refuse to join him as plaintiffs.

D. C. Galle No. 253, 1 C. L. R. 85, followed.

This was an action by one Ranmenika suing as

administratrix of the estate- of her husband Arach-

cbilage-'Appuhami for' the recovery of Ife. ,325, being-

her husband's share of the amount due on a mortgage

loud executed by one Loku Banda in favour of her

husband" and' one M. A. Appufiami, the fourth defen--

dfint in this oaKe. The righ- of the plaintiff to sue-

for only a part of the debt was contested. The
distrust judge gave judgment for the plaintiff, and-

the defendants appealed.

Browne for the first defendant.

Domhorst for the second and third defendants.

Wendt for the fourth defendant.

Grenier {de Saram with- him) for the respondents

Cur. adv.' vult.

On December 15^ 1892, the following judgments
wefe delivered :

—

Withers, J.—This is an action to recover a sum
of money by the sale of fourteen lands speciarlly

hypothecated by one Loku Banda to the fourth de-
fendant and one Appuhamy tn secure the repayment
of a principal sum of R5. 650 undera mortgage bond-
bearing date January 9, 1878.- The co-mortgagees
by the bond were to hold the fourteen lands in lieu
of interest and iicoordiugly they took possession
of the fourteen lands as usufructuary mortgagees;
The plaintiff is thu wido-w and administratrix of the
co-mortgagee Appuhami who died in Jiiily, 1880i
The first defendant is sued as the adminitrator of

the estate of the mortgagor Loku Banda Avho died
in Apiil,. 1892. The second and third defendants
are sued- because they have been in exclusive poss-
ession of three of these mortgaged lands since Janir-
ary, 1888, under pretence of title, but whether they
are joined because they are in leg^l or illegal pos-
session is not easy to determine as their acts are

described as wrongful aud damages are asked against
them, and in consequence I must take it that they
are sued as trespassers. The fourth defend-^nt is sued

on the ground that he has refused his consent to

join the plaintiff in this action though as a co-obligee

he should have joined in the action,, and this course

is permitted by section 17' of the Civil Procedure
Code.

The plaint is curiously defective because it is nc-

where alleged therein that at the date of this action

any sum was due to' the plaintiff or the oo-obligee

under the bond, but no point of law was taken by
any of the defendants that the plaint was a vicious

one on this ground. On the contrary, the second',

third, and fourth defendants pleaded payment of the

money due under the bond and allowed the issue

raised by the plea to b^ settled as one proper to

be tried.
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As to the fonrfch defendant,, his case may be ^s-
posid ot at once. : He has attempted to excuse his

obligation (o join the plaintiff, in this- action under a

pita of payment, which if true will excuse him and

throw the c;oHt3 of his defence on the plaintiff. As to

the third and fouvth defen. hints, it is not asked thai;

they sliiill be reqnired personally to pay the darnases

alleged to have been cm.jed to the plaintiff by the

nulawful ououpation of the premises charged toithem.

Nor can the mortgaged lands allesfed to be unlawfully

occupied by them be judicisilly sold in aatisfaction of

those damages..

A point was taken that in any event a co-mortga-

gee cannot sue for his share only of the principal and

interest due under a bond made to two or more per-

sons jointly, and in support of this contention was

cited to us the case reported in 1 C. L, R. 85. That
case, however, is precisely similar to this,, and accord-

ing to that a plaintiff in similar circumstances was

entitled to sue for a share of a joint debt. The Su-

preme Court of Indiana, according to' a valuable Ame-
rican text book, Bliss an Code Pleadings, has held

in regard to a rule of law in that state similar to ours

that one may su« for and recover his share of a sum
of money due to him and another jointly by making

his co-obligee defendant if he refuses to unite as

plaintiff. I venture to consider such a ruling right

in principal. It was, however, urged that to autho-

rise one of two or more joint promisees to bring an

action against the will of the others would change

rights oa the one side and obligations on the other
;

would convert, in other words, a joint into a several

right whenever those who possess it disagree as to its

enforcement. Id'onotthinkso. A debt mnst be paid

by the debtor. A co-obligee hns a right to an aliquot

part of that debt. If he sues for that aliquot part, it

is no plea in bar that the other co-obHgees are not

joined. His right to claim that aliquot part could at

common law be resisted by such a plea for the reason

that to suffer one out of several joint creditors to

bring an action would subject the defendant to more
than one action and hence all were required to join.

It was to obviate the injustice of this requirement in

cases like tliis that courts ofequity demanded that all

who were united in interest should be made defend-

ants if they refused to join as plaintiffs. Once before

the court, any binding decree could be rendered in

reference to all the parties which was warranted by

the facts. I have taken much of my language from

the text book referred to because it is clear and I

adopt the reasoning. Our Code rule expresses the

well known rule of equity, and is exactly applicable

to this case.

I am entirely at one with the learned judge on the

factSr I hold with him that payment has not been

proved as alleged nor could mose thau' the payment
of Es. 500 have been admitted in proof ber;ause the

agueement as set out b/tlw fom-tbdet'endiint relating

to the balance limiting the riglit of the co^obligees to

hold the three lands named in paragiapli 8' of the

plaint as usufructuary mortgagees for six more years

in full satisfaction of the debt vfiisa iwvt agreement
releasing the hypothec of the remaining lands and
substituting a new mortgage over the lemainitig three

for the balance and in the absence of a notarial

wriring this agreement \vas of no binding force.

But for the admission in the answer of bh« third

and fourth defendants that they are in possession of

the three lands named in paragraph & of th« plaint

as purchaisers from the heirs of the deceased mort-

gagor, I should have felt some difBcnlty in declaring

that these lands were liable to be judicially sold in

satisfaction of the debt due to the plaintiff, but their

answer has removed that difficulty. As for the first

defendant's '^Issi.oipleneadminisiravit, he has wholly

failed to maintain that plea. As this, however, ia a

suit against him as administrator he can only be

adjudged to pay the debt due under his intestate's

mortgage bond out of assets presently in bis hands,,

if any.

The doifd in the shape of an alleged sale to a son

of the late co-mortgagee by a son of the deceased

mortgagor of his one-fourth share of the three land.s

vn possession of the second and thinl defendants is

also removed by the second and third defendanta

who in their answer state that the vendor to the late

co-mortgagee's sou was a minor when he sold his

interest in the lands, and that wh-en he came of age

he repudiated that disposition and joined with his co-

heirs in the sale of their common interest therein to

themselves (second and third defenda nts) . In fact the

plaintiff was in continuous possession of the three

lands now possessed by the second and third defen-

dants till the end of 1887 ; of that there can be no

doubt. In law she was in possession as administra-

trix of the deceased co-mortgagee duiing that time,

for the new agreement pleaded by fourth defendant

and taken up by the second and third was, even if

true, not binding upon her..

I would vary the learned district judge's judgment

aj follows :—Declare that the plaintiff as administra-

trix of the late Appuhamy is entitled to recover from

the first defendant as administrator of the estate of

the late Loku Banda the sum of Es. 325 with

legal interest thereon from date of action till date of

payment. Declare that all the lands in schedule A
are specially bound and executable under the mort-

gage bond declared on by plaintiff for the payment of

the said principal sum and interest, and all the said

lands except I, 2, and 3 in the said schedule execat-
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able for plainti^'s costs of tliis action as well.

Direob the fii'st defcnd.mfc as administrator as

aforesaid to paytiiti said principal sum of Rs. 325

and interest and plaintiff's taxed costs as aforesaid

on March 1, 1893.

In default, sell all the said scheduled lau&s in pay-

ment of the said principal sum, interest, and costs,

save and except as regards costs, the said 1, 2, and 3

lands in the said schedule.

Order the first defendant as administrator as

aforesaid to pay any balance unsatisfied by said sale.

The defendants will severally bear their own costs.

Laweie, J,, concurred.
Varied.

Present

:

—Laweie and Withers, JJ,

{December 20 a7id 22, 1892.)

'D. 0. Kalutara, \ g Goonewardane.
No. ol4, )

Will—P^ oof of execution—Probate—Practice.

The question whether a will which has never been

admitted to probate can be proved incidentally in an

action in support of title to property discussed.

Ejectment.

Tlie plaintiffs as lessees of a certain land sued the

defendants in ejectment. They pleaded title in

their lessors as devisees under the joint will and

testament of one Hendrick Silva and his wife, and

they also averred prescriptive possession on the part

of the lessors. The defendants denied the title of

the plaintiff's lessors to the whole land and pleaded

thut Hendrick Silva and his wife died intestate,

leaving certain children as their heiis, and that the

defendants were married in community of property

to two of the daughters of Hendrick Silva and his

wife and wei'e entitled to and lawfully in possession of

certain shares in the land.

It appeared that the alleged will of Hendrick

Silva and his wife, which was dated Saptember 8,

1855, was not proved in any testamentary proceed-

ings or probate thereof taken, but the plaintiffs at

the trial of this action called the attesting notary

and witnesses to prove its execution. The docu-

ment, however, when tendered in evidence, was

objected to by defendants on the ground that a will

could not be proved incidentally in an action or

otherwise than in the testamentary side of the

court. The district judge overruled this obejction

and upheld the will and the plaintiff's lessors'

title thereunder, and on the evidence as to prescrip-

tive possession heiield also in plaintiffs' favour and

gave them judgment.

The defendants appealed.

Layard, A. G. {Dofnhotst nnSi de Saram with

him) for the appellants, contended that the will

could not be received in evidence unless it had been

admitted to probate, and cited Stone v. Forsyth, 2

Doug. 707.

Ranianathan, S. G. ( Wendt with him) contra,

cited D. C. Badulla, No. 20,703.*

Dornhorst, in reply.

Cur. adv. vult.

On December 22, 1892, the foUowmg judgments

were delivered :

—

LaWRIE, J.—On the production of a will and on

proof of its execution, or even without proof if it be

thirty years old, the fict of execution may be held

to be established, valeat qua7ttum. But that fact is

not conclusive in favor of any one who founds on the

will as affecting a valid bequest or devise in his

* Present

:

—Phear, C. J., Clakence and Dias, J J.

{March 5, 1878.)

^\?' o^i^ni"' ] PoNCHi Menika v. Ukku Menika.
No. 20,703. )

The judgment of the Supreme Court was delivered
by:-

Phear, C. J.—In this case the plaintiff claims the
lands, which are the subject of suit, as devisee under
her late husband's will, and the question has arisen at

the trialTO the district court whether she can be allowed
to prove the will, as evidence of her title in this stiit, by
any other means than by the production of probate.

In England the ecclesiastical courts formerly had, and
the probate Courts now have, exclusive jurisdiction to

a^itlienticate the authority of the executor to administer
his testator'.s goods and chattels, and therefore whenever

the executor's title is in question in any other court, it

can only be established there by probate issued by the
probate court, or by some other sufficient evidence of the
will under which he claims his right having been authen-
ticated by that court, so far at least as concerns the
appointment of the executor. But the seal of the court
impressed on the original will would be .sufficent for
this purpose, or even the Act Book containing an entry
of a will having been proved and of probate having been

f
ranted to the executor therein named. (Cox v. Alling-
am, Jacob 514.) The procedure by which the act of

authentication was arrived at is certainly unimportant to
the court where the suit is being tried, which only needs
to be certified of that authentication.

In the case before us, however, the district court is in
the situation of the English court of probate itself, and
not of the courts external thereto ; it is itself the court
which has authority to authenticate the will, and there
is nothing to limit the exercise of that authority to a par-
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fiivoui', Ab a will is revocable by the execution of

a subsequent will, the. j»ere proof that the testament-

:ivy documejit was executed by a deceased will not

pro\e tlmt it was his last will. The proper proof

that a deed (the mere execution of which is admitted

qr proved) is the last will of a deceased is probate

by a competent court, and I doubt whetUer any other

(evidence than probate is sufficient to establish that

a testavnentary writing is the last will. Here the

fact that the. deceased did e::cecute this deed may be

taken as proved. Without clear proof afforded by

probate th?.! this was bis last will, that it was acted

on by his >yidow and heirs, that each devisee enjoyed

the estate devised to him or her—in the absence of

such proof, and it is here absent, I regard this will

as of no effect. I could deal with the plaintiff's case

only on the evidence of prescriptive possession.

My brother Withers has analysed the proof. He
finds, and I have confidence that he is right, that the

plaintiffs have not proved a prescriptive title.

In disnaissing the action I do not doubt that the

plaintiffs' lessors (except perhaps the wife of the

man in jail) hal a right to the sliares in the land

which they leased to the plaintiff's. The action is

dismissed, because the plaintiffs have not proved their

cause of action against the defendants.

tic'ular eouvso of pi-oeednre, oxeept tliat doubtless the

district Coni't cannot regularly by vii'tue of that authority

diret-t the issue of probate otlierwiss thau in the method
of pi-oceecliug, if any, wliieli is prescribed for that purpose
by tlie Rules and Orders. There seems tlierefore to be

Jill Qceasion arising out of analogj' with the English prac-

lioeandthe rule of comity b3tween Ei;glish courts to

prevent tlie district court iu this case from allowing the

plaintiff to prove the will in the usual way as a document,

<jf eviijence iu the present trial.

The Ordinance of Frauds and Perjuries, however, en-

acts (clause 8):
—

" Evei-y will, testament, or codicil

" executed in manner hereinbefore required shall be valid
" without any other publication thereof, provided always
" that every such will, testament, or codicil shall, after
'" the deuBiise of the testator or testatri?., be duly proved
" and recorded in the district court empowered by the
" charter to grant probate or administration iu such case
' according to such general rules of practice as may now
or hereafter be made by the judges of the Supreme

' Court."

And this proviso amounts to nj iking it a condition

precedent to the validity of a will that it should be proved

and recorded in the district court according to the rule

lit practice njade by the Supreme Court and applicable

tlicreto.

The existing " Rules and Orders" njade by the Su-

preme Cjjurt are unfortuoately not very precise or very

complete. Those strictly bearing upon this point seem
to be the Ist and 2nd rules of section 4 of the Rules foi-

regulating the proceedings of the district courts. They
are as follows :—(1) " W"hen any person shall die leaving
" a will, the person in whose keeping or custody it shall

" liave been deposited, or who shall find such will after
" the testator's death, shall produce the same to the court
" of the district iu which such testator ^hall have beeti

" last domiciled for the space of one year or more, or to

" the court of the district in which such testator shall

" have died, if he be a stranger, or if his last place of
' domicile be unknown, within fourteen days after such
' decease, on pain of being prosecuted and punished for

" the concealment thereof, besides being ciyilly liable for
'• any damages which shall have been Qceasioned by
" the delay. And he shall also make oath, or produce
" an affidavit (Form No. 1) verifying the time and place
" of the death, and stating that, if such be the fact, the

" testator has left property within the jurisdiction of

the Court."

(2)
" The will so produced shall be proved by the wit-

' iiesses thereto (if any) on oath (Form No. 2) in open

court, if they be at or near the place where the court is

" holdeu, or by affidavit, sworn befpre a person duly

authorised to take the same, if at a distance. If there
' be no witnesses to such will, then by the proof of the
" handwriting of the testator, if written or signed by him-
" self, or if neitlier written nor signed by the testator,
• then by the person who wrote if. Provided the law by
" which such will must be governed will admit of such
" proof."

The remaining rules of the section seem to apply to

the issuing of probate and granting of letters of adminis-

tration. And tlierj appears to ba no good reason why a

will should not be proved and recorded under the prac-

tice laid down by (1) and (-i) without the further steps

being taken which are rendered by the following rules

necessary for the purpose of proving probate.

It can hardly be the njeaning of these rules that a

will shall not be proved and recorded for the purpose even
of the Ordinance of Frauds and Perjuries by any other

proceeding than one in which probate is asked for and
issued, because it has been judicially held by the Supreme
Court that there is nothing iu the law to compel adminis-

tration to be taken out in the case of small estates where
there is no will. (Lorenz 92.) And if there is no such
legal obligation in cases where there is no will to which
the Ordinance of Frauds and Perjuries does not apply,

such obligation is expressly imposed by that Ordinance
where there is a will, and no power seems to be given

by it to the Supreme Court to create the obligation through
the machinery of its Rules and Orders in cases where
there is a will.

It seems on the whole, to be sufficient under the Rules
and Orders to satisfy the provision of clause 8, Ordi-

nance No 7 of 1840, if the will be admitted by the district

court on reasonably sufficient proof and be filed of record.

This can be done very much more satisfactorily on the

footing of evidence taken in a trial between contending

parties, such as the present trial is, thau upon the ordi-

nary affidavit of courge. That it has not been done in

the'present instance within the time prescribed by the

Rules and Orders for the purpose, may have the conse-

quence, so far as regards the plaintiff, of her being liable

to a criminal charge, but if so, the fact is not material to

the question which is now before us for decision.

We are, therefore, of opinion, that if the will be proved

by evidence and be duly recorded in the district court in

the ordinary course, and as the result of this trial, it may
rightly be considered and dealt with as part of the evid-

ence in the suit between the parties.

The judgment of the district court is consequently

affirmed.

CLAEHistCB, J.—I agree.

DiAS, J., agreed.
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Withers, J.— Notwithstamling the strong words

of the learned judge's finding that the evidence of ex-

clusive possession was overwhelmingly in plaintiffs'

favour, it was warmly contended by appellants'

counsel that there was not the slightest evidence of

any probative force of such possession on the plain-

tiffs' side. I think that both the language of the

judgment and of the argument against it may ba

characterized as somewhat exaggerated. The evi-

dence is not limited to the usual statement, which

only begs the question, of " I possessed the land".

The plaintiff, for instance, in answer to a ques-

tion in cross-examination, describes the mode of

possession. Whenever the nuts were plucked, he

says, his brother Sidoris took one-third of the pro-

duce, while the remainder was divided 'oetween

himself and two other brothers. Again, Udaris

says that, while her . husband was in jail .where

he was sent seven years ago, a third of the

produce of this land was brought to her house for

and on account of her husband's share. None of the

plaintiffs' lessors, however, say when their exclusive

possession commenced. The parents of plaintiffs'

lessors no doubt died some years ago—according to

the first defendant, eighteen years ago, but the

plaintiffs' lessors do not say that their exclusive

possession commenced from the death of the parent

who died last. Again, we know nothing of the ages

of the children to help us in deciding whether the

male children could commence to prescribe against

their sisters immediately upon the death of their

mother.

In my opinion the plaintiffs do not establish any

prescriptive title in their lessors to the land in dis-

pute. When the defendants laid claim to two-

sevenths of the land in virtue of their wive's shares

as next of kin to the parents of plaintiffs' lessors,

they are met by an amendment to the libel setting out

a will of which it is alleged that it purports to con-

tain a special devise of this land to three of the

children named in the will. It is very significant

that this will was never pleaded, as it should have

been, in the first instance, if the plaintiffs were going

to rely upon it as a source of title in their lessors,

and why it was not pleaded in the first instance is

not explained.

The proof in support of this will was admitted and

accepte*as good and sufficient by the learned judge.

I presume the paper sworn to and admitted in evi-

dence is the original joint will of the parents of the

plaintiffs' lessors, though nothing is said about the

custody it comes from.

Again, if a will can be admitted in evidence with-

out probate on the testamentary side of the court,

especially in a case like this when so many years

have elapsed since the death of those who made it.

it should be proved in the strictest manner possible.

The evidence here falls far short of being strict.

The deaths of the attestinir witnesses are not duly

verified. Indeed, the due execution of the will has not

been proved by the witnesses who spake to it. The
one attesting witness who is called does not swear,^

for instance, that tlie parties masking this wi'l

signed it in the' presence of the attesting notary, him-

self, and the other witnesses present ait the same time.'

In view of this finding, it become? unnecessary for

us to discuss the case cited by plaintiffs' counsel to

this court, which I confess surprises' me and upsets

tho idea I had always entertained that, in pleading a

will as a source of title to property a plaintiff seeks to

recover, a plaintiff is bound not only to allege that the

will relied on was duly executed, but was duly proved

in the court competent to admit it to probate.

It was, of course, an error on the learned district

judge's part to adjudge the plaintiffs' lessors as

absolute owners of the land, for they are no parties

to the suit. For the reasons I have given, I think

he was also wrong in decreeing to the plaintiffs' pos-

session of the entire land as lessees.

I would set aside the judgment and dismiss plain-

tiff's' action with costs.

Set aside.

;o:

Present

:

—Bubnside, C. J.

{November 17 and 29, 1892.)

P. C. Matara,
No. 17

atara, 1

,279. 5
DlSS-VJI v. SUBEHAMY.

Criminal law—Mischief— Wrongful loss—Intent—
Proof—Ceylon Penal Code, section 408.

In a prosecution for miscliief it is not incumbent on
the prosecutor to prove that the accusod intended to
cause or knew that he was likely to cause loss or damage
to any known individual, provided the act complained
of •was a wilful act committed in respect of property
of which there would naturally bo some owner.

The defendant appealed from a conviction.

YanLangenherg for the appellant.

Cur. adv. vult.

On November 29, 1892, the following judgment
was delivered :

—

BuENSiDE, C. J.—The only point on this appeal

which required consideration is this in a prosecu-

tion for mischief, is it incumbent on the prosecutor

to show that the accused intended to cause or knew

that he was likely to cause wrongful loss or damage

to any particular known individual, oris it enough to

show that wrongful loss or damage to some indivi-

dual even unknown to him would in all probability

result from his act ? The pointi s not by any means
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one easily determined, but after mach consideration.

I have arrived at the conclusion that where the act

Complained of is a wilful and deliberate act com-

mitted in respect, of property of which in all natural

probability there would be some ownei', it is sufficient

to establish those facts to throw on an accused the

burthen of rebutting the inference of the intent or

knowledge which the law requires. In this view

the conviction must be affirmed.

Affirmed.

Present:—Burxside, C.J., Lawrie and Withers, JJ.

{November 25 anti 29, 1892.)

t). C. Galle,
I c ^xT

No 1172 i

°I^^^ '^- WlJESINHA,

Civil Procedure— Claim in execution —Order dis-

allowing claim—Claimant not leading evidence—
Action brought to set aside order on claim— Prac-

tiet— Costs—Civil Procedure Code, section 247.

A claimant, althoii^li he has not appeared or led

auy evidence at the investigation in support of his

claim, can, in the event of the claim being disallowed,

bring an action under section 247 of the Code to es-

tablished the riglit which he claims to the property.

But in such a case the plaintiff, alth ugh Successful,

must pay the defendant's' costs.

This was an action under section 247 of the Civil

Procedure Code to set aside an order disallowing a

claim. The claimants did not appear at the investiga-

tion into their claim or adduce any evidence in sup-

port thereof, but the district judge adjudicated

upon and disallowed the claim. Subsequently they

brought this action under section 247 of Code.

The district court gave plaintiffs judgment with

costs and the defendant appealed.

There was no appearance of counsel upon the

appeal.

Cur. adv. vult.

On November 29, 1802, the following judgment

was delivered :

—

BuuNsiDB, 0. J.—A point of much importance

arises out of these proceedings, and that is —can a

claimant abandon his claim and leave the court

without any evidence in support of it, and thereupon

if the court proceeds to adjudicate against him, then

may he bring an action under section 247 to set

aside such order ? This court has already held that

the mere fact that a claimant abandons his claim

does not prevent the court from dealing with it and

making an order, but it seems to me that it is con-

trary to principle and is certainly most inconvenient

and oppressive to permit ihe claimant after such an

order against him to seek to set it aside by an action

under section 247. Yet it does not seem that the

Code has provided against it. In this case it appear:^

that the plaintiffs as claimants offered no evidence

on their claim, and an order having passed against

them brought this action and have obtained judg-

ment in their favour with costs. I think we should

speak authoritatively on the point, and if necessary

lay down a rule that in every like case the plaintiff

should pay the defendant's costs. This judgment

seems right on the merits and should be affirmed,

but the plaintiffs should pay defendant's costs at least

in the conrt below. Plaintiff will have costs of

appeal. Defendant should not have appealed.

Lawrie, J.—I concur.

Withers, J.—I agree.

Affirmed.

-:o :-

Present

:

—BiJrnside, C. J., and Witaers, J.

{October 25 and November 8, 1892.)

D. C. Colombo, ) Arunasalem Chetty v. Vee-
No. C509. ) RAWAGO.

Promissory note—-Oranting of a note on account of a

debt'—Satisfaction—Extinguishment of debt—Re-

me dy— Composition—Pleading.

The taking of a bill or note on account of a debt
does not extinguish the liability for the debt but only
suspends the remedy, which revives if the bill or note
is dishonoured ; but where the bill or note is taken ex-
pressly in satisfaction of the debt, the debt is extin-
guished and the only remedy tliereafter is on the
instrument.

The plaint alleged that the plaintiff sold to defend-

ant certain goods and also paid to the chetty firm of R.
M.M.S.T. at the defendant's request a certain sum of

money, that in respect of the goods sold and money
paid the defendant was on March 5, 1889, indebted

to plaintiff in a certain amount, that subsequently

"in part satisfaction of his said debt" the de-

fendant paid certain sums of money and also

endorsed and dehvered to plaintiff certain promis-

sory notes "and the plaintiff thereupon credited

defendant in reduction of his debt with the amount
of the said notes". The plaint then proceeded to

allege dishonour of three of the said notes and the

non-payment thereof by defendant though he had due
notice of such dishonour, and it averred that there-

upon the plaintiff debited the defendant's account
with the amount of the said notes. So, deducting the
sums of money paid and the amount of the promis-

sory notes that had been duly paid from the defendant's

whole indebtedness, the plaintiff claimed the balance

sum due.
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The defendant admitted the purchase of the goods,

but denied that plaintiff paid to the ehetty firm of E.

M. M. S. T. the sum alleged at defendant's request.

As to the propiissory notes, the defendant denied the

notice of dishonour, or that " plaintiff was or is on-

titled to debit defendant's account with the amount

thereof". The answer then averred an agreement for

composition upon certain terms between defendant

and his creditors, including plaintiff, and fulfilment

of the terms of the composition.

The plaintiff in his replication admitted the agree-

ment for composition, but denied its performance on

defendant's part, and pleaded that in consequence of

such failure the plaintiffwas released from liis obliT

gation under the composition and was entitled to

maintain the ppesent action.

At the tri^ it appeared, as to the money alleged

to have been paid to E. M.M. S.T., that this was the

value of rice sold by plaintiff as agent of that ohetty

firm to defendant and subsequently paid by plaintiff

to the firm, but no request on defendant's part

^Yas proved. The district judge also held on the

evidence that the defendant did not perform the

ternns of the agreement for composition.

Judgment was given for plaintiff, and th^ defend-

ant appealed.

Layard S.-G. (Sir Samuel Grenier JL.-(?., andSo-m-

payo with him) for the appellant.

Dornhorsi {Wendt with him) for the plaintiff.

Cur. adv. vult.

On November 8, 1892, the follpwing judgment was

delivered :

—

BuRNsroE, C. J.—I am afraid that in deciding this

case, as we are bound to do, upon the pleadings,

substantial justice will not be done between the

plaintiff and defendant from the arguments addressed

to us on this appeal. There were, as it seems, three

legitimate questions which had to be determined

between the plaintiff and defendant. The first was :

could the plaintiff recover from the defendant the

price of the rice which he had sold, as an agent for

an undisclosed principal, to the defendant ? The

second was : did the plaintiff by taking certain bills

from defendant for the price of goods then due to him
from the defendant lose hia right to sue for the price

of the goQds when the bills were subsequently dis-

honound ? The third w^s : did the agreement for com-

position release the defendant from all liability on the

previous transsjotiona, and leave the plaintiff to his

remedy on the agreerqent ?

Now, if we proceed to decide these questions upon

the allegations of the pleadings, the plaintiff is out of

court. The plaintiff by his plaint and particulars

claims the value of the rice sold by him as agent of

E. M. M. S. T. to the defendant, as money paid by

him to defendant's use. It is perfectly clear that he

cajinot recover it in that form of action, as there was

no authority either express or implied from the defend-

ant to the plaintiff to pay the money, but there was

nothing that we see to have prevented the plaintiff

from recovering that money as the price of goods sold

and delivered, if he had so claimed it. He has, how-

ever, not done so. His particulars limit the item t3

" money paid". Jndgment must, therefore, pass foi'

the defendant with regard to that item-

Then, on the second question, the Ifiw is clear that

the mere taking of a bill or note on ijccount of a debt

dqes not extinguish the liability for the debt, but only

suspends the remedy, which revives, if the notes are

dishonoured, but there is nothing to pi'event a creditor

from taking a bill or note in sati^Paotion and dis-

charge of the debt, in which ease the debt is extin-

guished and the only remedy is on the bill or note.

Now, it is most curious that in the plairit of the

plaintiff it is alleged roundly that the plaintiff took

the bills in "satisfaction" qf his said debt and

credited the defendant in " reduction of his debt"

with the "amount of the said notes". Not content

however with thus fixing the transaction on the notes

as one in " satisfaction " of the debt, in his replicaT

tion the plamtiff claims the arqount qf the notes

" as money paid to the defendant's use". It is clear

that if he toQk the notes in satisfaction of the debt,

as he alleges, his remedy is on the notes only, and it

is equally clear that he cannot, as indorsee of the

dishonoured notes which he had negotiated and taken

up, recover the amount as mqney paid. So that,

with respect to these two questions, the plaintiff has

put himself out of court by his pleadings.

In this view of the case we need nQt deal with the

issue which the district j udge has decided in plaintiff'^

favour. It n^ay be useful to say that the plaintiff hag

admitted the effect of the agreen^ent of composition

as alleged by the defendant, and it is, to say the least,

questionable whether it was of any importance

whetlier the defendant performed it or not, The

defendant's allegation on the pleadings was that the

plaintiff had joined in an agreement cif composition.

The plaintiff adrqits this, and there seems to have

been no issue to try, for the plaintiff nowhere travers-

es the effect of the agreenjent, as alleged by the de-

fendant, to release th^ q^igip^l debt. Neither as an

issue of law nor pf fact is this point raised.

The judgment rnuat be reversed, and defendant

must have judgment wjth posts.

Withers, J.—I agree. Reversed.

Printed a,t the " |3eylon Examiner" Pi}e^, No. 16, Queen ^theet, Fort, Golpmbo.
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aawiiifiajaM

Present :^-Lawbie anij Withebs, JJ.

(December 2 and 6, 1892.)

VoiSsM MK.r.AV.HAMV.

Civil Procedure—Resistance to execution ofproprie-

tary decree— Writ of possession—Party put in

possession under writ subsequently dispossessed—
Civil Procedure Code, sections 325" and 326

—

furisdiction.

Section 325 of the Civil Procedure Code enacts that

if the officer charged with the execution of a writ for

delivery ofpossession ofproperty is resisted or obstruct-

ed by any person, "or if after the officer has delivered

possession the judgment creditor is hindered by any
person in taking complete and effectual possession", the

judgment creditor may complain of such resistance or

obstruction by petition, and section 326 and the follow-

ing sections provide for dealing with the matter of such
petition.

Where a judgment creditor, who had been duly put

in possession of certain land under a proprietary decree

on June 3, 1892, and had subsequently on September
21, 1892, been dispossessed again Ijy the judgment
debtor, complained to the court by petition-^

Held, that the judgment creditor was not entitled to

proceed uuder the above sections of the Code.

^et I/AWRIE, Ji, on the ground that althovigh in case of

disturbance shortly after delivery of possession the

court haS the power to deal with a complaint under the

above sections with the viewofcompelling complete and
lasting obedience to its decree, yet where, as in the

present case, the disturbance takes place several weeks
after, the only remedy is by a new action.

Per Withers, J., on the ground that the hinderance

in taking complete possession contemplated by section

325 is* one occurring at the time of and not at any time

after delivery of possession, and should at all events

follow as instantl)' upon delivery of possession as the

circumstances of the case will permit.

The plaintiffs werft ^ut in possession of certain

land under a writ of" possession issued on April 25,

1892, and return of the fiscal to the writ was to the

effect -that lie had put the plaintiffs in possession of

the land on June 3, 1892. On October 18, 1892, a

petition was filed by the plaintiffs complaining that

the defendant and others who were made respondents

on the petition had turned them out again and re-

taken possession of the land on September 21, 1892,

and praying that tho respondents might be dealt with

under . sections 325 and ^26 of the Civil Procedure

Code. The district judge refused the application,

holding that he had no power to grant the applica-

tion. The petitioners appealed.

Dornhorst, for the appellants.

Thera was no appearance of the counsel for the

respondents upon the appeal.

Cui. adv. vult.

On December 6, 1892, the following judgments

were delivered :

—

Withers, J.— I do not think sebtitins 325 and 326

of the Civil Procedure Code apply to a case like

the present, where some ^hree mduths and three

weeks after an execution creditor lias had a decree for

the possession of land duly executed by being put into

possession of it under a writ in execution of the

decree the judgment debtor and others at his instiga-

tion hinder the judgment creditor in the exercise of

his rights over ihe land.

What is meant by " taking " possesion of a thing

after it has been " delivered " to you ia not quite ap-

parent, but anyhow I think that the attempt to " take

complete and effectual posseissiofit " of that which has

been " but imperfectly " delivered to the exesution-

creditor (a state of things I repeat not very intelligi-

ble) should follow as instantily upon the so-called

delivery as the circumstances of the case will permit

and that the hinderance is contemplated as occurring

at that time and not at any time after the delivery of

possession.
'

' Taking' ' cannotmean keep!ng possession.

In this case I should say the execu'tioh creditor had

had complete possession given to him, but he was in-

terrupted in the exercise of his proprietary rights.

Larwbie, J.—I agree. I understand from iny bro-

ther Withers that he prefers to rest his judgnient on

the grounds given by him rathur than on those which

I give in deciding the case reported' in 1 S. C. E. 257.

For myself, I adhere to that decision, and in agreeing

with my brother Withers in this case I do not fiqd

anything in his judgment which conflicts with my
former one.

With regard to tlie refusal of the learned district

judge to issue the writof pessession, I am not pre-

pared to disturb his order. At (he same time I fee^

that it is a question of home difficulty and importance

whether a court \^ functus officii on receiving from a

fiscHl a return to a writ of possession that he has put

in" possession the party declared entitled to possess

My own inclination is to extend the power of our

courts to enfirce their decrees; and when the obe-

dience shown to the order of a court is proved by

the subsequent conduct of the party to have been a

pretended and not a reil obedience, I would reissue

the writ—whin, for instance, the man against whom

a decree in ejectment was given and who makes

no appeanince on the day when the fiscal's officer

goes to put the successful man in possession, after-

wards resumes possession in defiance of the

decree. I am much inclined to the opinion that a

court ought to have power to compel complete and

lasting obedience to its decree, and that on diie

proof of dispossession a fresh writ of pipsseseinn ought

to issue. I lira aware that that is opposed to the prac-

tice in England, where it has been held in Pate v. Roe,
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1 Taunt. 55, that after possession is once given under

a writ the plaintiff cannot sue out another writ of

possession even though he be disturbed by the siime

defendant.

The only decision in our own Ceylon law reports

which I have found is one of this Court delivered by
Cabr, C. J., on October 20, 1846,* where he said that

the general practice in Colombo, when a party has

once been put into quiet possession by the fiscal

under a decree and a subsequent trespass occurs, is

to seek redress by instituting a new action in which
the plaintifE has only to plead his having been put

into possession under the former decree and the

defendant's subsequent disturbance and the defend-

ant must join issue -on these points and could not

be allowed to enter into further proof of his claim

set up in the former suit.

In eases where the decree holder is ejected very

soon after the fiscal has put him in possession, he
might, I think, complain without delay, to the

fiscal in order that his complaint might be'' reported

to the court in the return ; but when, as in the

present case, the disturbance or ejectment complained
of occurred several weeks after the plaintifE was
put in possession, the only remedy may be the very

insufficient one of a new action. I am inclined to

treat with disfavour any rule of practice which
assists parties to render judgments of courts in-

effectual.

. Affirmed.

-: o :-

Present

:

—Withers, J.

(^January 19 and 26, 1893.)

No 1 SSi
'

I

SaiBOO v. SlRIMALE.

Registration—DeeS affecting land—Pleading—
Practice-^Ordinance No. 14 q/'1861, section 17.

A party, who has not specially pleaded it, is not
entitled to rely on the prioritj' conferred by the Regis-
tration Ordinance on deeds afiFecting land.

The plaintiff, who held a mortgage of .certain land

from the first defendant with the rinht of possession

in lieu of interest, sued the defendants for trespass,

and the second defendant (wife of the first defendant)

justified under a conveyance on sale from the first

defendailt. The morto;age to plaintifif was dated

March 29, 1892, and registered on March 30, 1892.

The conveyance to second defendapt was dated

August 29, 1887, and registered on March. 31, 1892.

The commissioner dismissed the action, holding that

second defendant's title prevailed over plamtiff's

mortgage. The plaintiff appealed.

* Queen v. Abtakam. D. C. Galle, No. 8,827, Ram.

1843-55, p. 79.

Wendt, for the appellant. The commissioner's

ruling as to the effect of registration was wrong.

The competition is between the two deeds executed

by the admitted owner of the land, that is, the mort-

gage to plaintiff and conveyance to second defendant,

and as between these the prior registration of the

mortgage renders the conveyance void as against

it. (Ordinance No. 14 of 1891, section 17.)

Dornhorst, for the second defendant. The plain-

tiff is not entitled to rely on the priority conferred by
registration, not having pleaded it. Even if other-

wise, it is submitted that the prior registration does

not avail plaintiff. At the' date of the mortgage to

plaintiff the first defendant had no interest whatever
left in him, having previously conveyed all his in-

terest to the second defendant. Plaintiff had therefore

nothing to register.

Wendt, in reply.

Cur. adv. vult.

On January 26, 1892, the following judgment was

delivered :

—

Withers, J.—I think the judgment should be

affirmed, though for other reasons than those ^given

by the commissioner. I am of opinion that Mr.

Dornhorst's contention is right, and that he who
relies on the registration of his instrument to give

support to his claim thereunder to an interest or

charge on land should, in his plaint of convention or

reconvention, allege the fact and date of registration.

It gives a defendant the opportunity, not 'only of

compelling proof of the registration, but to elicit

evidence in cross-examination or produce positive

evidence to satisfy the court that the priority in time

of the registration relied on will not avail the p"arty

pleading it, because of the abserice of valuable con-

sideration for his instrument or the presence of

vitiating circumstances or fraud. I therefore affirm

the judgment, because plaintiff has not alleged and

proved priority of registration so as to defeat defend-

ant's earlier conveyance. Second defendant will have

her costs in appeal.

Affirmed.

-: o :-

Present:—Lawrie and Withkrs, JJ.

{Octobet 14 and November 4, 1892.)

i. Colombo, ")

3. 2,222. }

D. 0. Colombo,
No.

Delmege v. Freudenberg.

Warianty—Sale of oil in pipes— Watranty as to

pipes— Co?istruction ofconttact—Actionfot breach

of warranty as to pipes.
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A contract in writing for the sale of "loo tons good
"merchantable coconut oil, in pipes, with gmall packag-
"es to suit stowage. Delivery in November—Decem-
"ber, i8go, at Rs. 330 per ton in good merchantable
" condition f. o. b. Ship named by buyers."

—

Held, to contain an express warranty that the pipes
and packages as well.as the oil were in good merchant-
able condition and fit for shipment at the time of
delivery under the contract.

The plaint, after setting out that by an agreement

in writing the defendants sold to pFaintifPs 100 tons

of coconut oil in pipes and packages to suit stowage,

averred that by the said agreement the defendants

warranted the same pipes and paoltages to be in good

merchantable condition, that relying on the said

warranty the plaintiffs purchased the said oil in the

said pipes and packages, and that thereafter on the

day of delivery of the said oil the plaintiffs relying on

the said warranty shipped the said oil to New 'York
in the said pipes and packages, destination of the said

oil being well known to the defendants at the time of

delivery. The plaint then proceeded to allege that

the said pipes and packages were not in good mer-
chantable condition, but on the contrary were made
of green unseasoned timber, in consequence whereof

there was a leakage of oil in the course of the voyage

in excess of ordinary and natural causes, to the plain-

tiffs' damage of Rs. 30,23-62, which they accordingly

claimed from defendants in this action.

The defendants admitt'jd the agreement, but denied

that thereby they warranted the pipes and packages

to be in good merchantable condition, and that

plaintiffs in purchasing and shipping ^he oil relied

on any such warranty. They further denied that

the pipes and packages -were not in good merchant-

able condition or were madeof green unseasoned tim-

ber, and that at che time of entering into the contract

they were aware of the' destination of the oil. They

then in the sixth paragraph of their answer stated

that in terms of the said at;reement and of the

usual custom of the oil trade defendants gave plain-

tiffs due notice that the oil was ready for inspection,

that at sueii insfieotion the plaintiffs were at. liberty

to reject any portion of the oil or pipes and packages

tendfa-rw!, that plain- iffs inspected the oil and pipe?

^and passed the s-ime, which then were delivered to

and accepted by plaintiffs, and that defendants' res-

ponsibility thereafter ceased.

The plaintiffs by their replication joined issue with

the defendants on their statement of defence.

The contract of sale w^3 effected through a firm of

brokers, whose bought Jnote was as follows :

—

" We I'Cg to advise sale this day on account of

"Messrs. Freuienbe-g and Company to your gooj

".selves of 100 tons good merchantable coconut oil.

"in pipes, with small packages -to suit stowage.

" Delivery in November—December, 1890, at
" Rs. 330 per ton in good merchantable condi-
" tion f. 0. b. Ship named by buyers,

"Payment against mate's receipts, but in, event
" of shipment being in any way hindered by buyers
" payment shall be made not later than three days
" after notice has been given buyers that oil is ready
" for shipment, due notice being given buyers when
" it is ready for inspection.

" Sea risk from shore to ship is to be borne by
"buyers."

The case having been fixed for tiial, the plaintiffs

moved for a conjmission to be issued to New York to

examine certain winesses there and for postponement
of the trial until return of the commission. Both par-

ties thpn agreed that the court should first hear argu-
ment and decide the issue as to the warranty or no
warranty and as to the effect of the defendants' plea of
custom in the sixth paragraph of the answer. These
points were accordingly argued before the district

judge, who ultimately held that the agreement did
contain a warranty of the pipes and packages as

well as of the oil, and, as to the custom pleaded, he
considered that evidence should first be heard before
deciding on the point. He accjrdingly postponed
the trial of the action and condemned the defendants
in the costs of the argument before him.

The defendants appealed.

Sir Samuel Grenier, A.-G. [Loos with him), for

the appellants. The acdon is clearly based on an
express warranty alone, and such warranty if it

exists must be gathered from the teims of the con-

tract itself. It is submitted that the warranty in the
contract is stricDly limited to the oil, and does not
extend to the packagts containing it. The case of

GowerY. VonDedalzen (S Bing. N.C. 117) is exactly

in point. That was a sale of a "cargo of good
merchantable oil" then being the cargo of a certain

vessel and consisting of so many casks; and it was
held that there was no warrant that the casks were
fit and proper for the purpose of containing good
merchantable oil. If it be contended that a sale of
" good merchantable coconut oil in pipes," &c., im-
plied that the pipes shouiil be of a particular qu.ility,

and they were not, then the action should have been
as upon a failure to deliver " good merchantable oil

in pipes,"' &c. • Tlie sale was of the oil, the price was

the price per ton of oil, nothing whatever being

charged for packajres, and the accident of the cil

being contained in certain packages did not make it

any the less a tale of oil alune. Then as to the

custom : the fict of the cus; orn has not been travers-

ed, and it affords a complete answer to the action.
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According to the facts plendecl in paragraph 6 of the

answer the plaintiffs had the opportunity of rejecting

these packages, but deliberately accepted them, after

inspection, and it would be monstrous to allow them
now to set up that they were insufficient.

Wendt {Dor7ihorst with him), for the plaintiffs. It

is submitted that the warranty expressly relates to

the packages as well as the oil. The contract de-

scribe^ the oil as good merchantable oil in pipes, and
provides for delivery in good merchantable condition

f. 0. b., th,i8 description of the condition covering the

whole subject of sale, both oil and packages. The
case of Gower v. VonDedalzen is distinguishable, for

there fte sale was of oil already existing as a separate

corpus and identified as suph, and the contract was
solely directed to the ojl. But in the present case

neither oil nor packages were in existence at the date

of the contract so far as appears, and the parties dis-

tinctly contemplated that the .packages should be fit

for shipment. Even if there be no express warranty,

there is an implied warranty of the fitness of the

packages for shipment for which they were intended.

As to the custom pleaded, the plaintiffs in replication

Lave "taken and joined issue with the defendants on

their statements of defence" (besides objecting that

the plea in paragraph 6 discloses no defence), and this

is sufiBcient according to the English rules to cast

tjje burden of proof on defendant, while no replication

at all would appear to be necessary under section 79
of our C )de of Civil Procedure. The plea is bad

because it does not sliow that the defendiinta' freedom

from further responsibility after the acceptance of

delivery arose under the alleged cusl.om ; and so far

as the mere examination of the packages was con-

cerned, the acceptance of them did not debar plaintiffs

from suing for a breach of warranty upon defect sub-

sequently developed.

Sir Samuel Gienier, in reply.

Cur. adv. vult.

^On November 4, 1892, the following judgments

were delivered :

—

Lawkie, J.—I read the contract 10/248 as bindincr

the vendors to deliver good merchaiifcible oil in pipes

and packages in good merchantable condition f. o. b.

ship named by buyers.

Bad ml may be delivered and shipped in good

casks and good oil in bad casks ; but here the vendors

expressly warranted that the oil shonld be good
merchantable oil and that the casks should be in

good merchantable condition fit for shipment. I

do not read the contract as meaning that the pipes

and packages were to bo af any particular kind of

material, nor that they were to be of intrinsic Value

or merchant;! ble apart from the oil. From the nature

of commodity, oil is not merchantable, nor can it be

said to be in a coalition fit for shipment, unless the

casks or bottles in which it is held be sound and
strong.

The decision in Gower vs. VonDedalzen, 8 JBing.

N. C. 717, turned on ancient niceties of pleading.

TiNDAii, C. J., intimated that the decision would have

been the other way had the defendant pleaded that

the oil was not in a merchantable state not because

the oil was bad but because the casks were insuffi-

cient. In this case the parties are at issue whether
the pipes and packages were delivered in good mer-

chantable condition fit for shipment.
_ That issue

m list be tried. The sixth paragraph of the answer
raises other questions of fact which may form matter
for other issues.

I would dismiss this appe^,! with costs and would
remit the cause to the district court to be proceeded
with according to law.

WiTHEKS, J.—Having been of counsel for the
plaintiffs up to but not in the proceedings before the
lower court, I was reluctant to take part in the hear-
ing of this appeal, but being pressed to do so I could
not very well decline jurisdiction. T shall say as
little as possible. What came up for determination, -

as I understand the matter, was the learned judge's
ruling on the two following issues. The first issue
was whether The agreement for the breach of which
the defendnnts are sued in this action contained
an express waiTanty that the oil packages were
equally with the oil itself in good merchantable con-
dition at the time of delivery under the agreement.
The learned district judge has found in plaintiffs'

favor on that point. Different persons read language
in such different senses that you can rarely predicate
of the language of any given contract that it will be
construed in exactly the same way by two persons.

In this case, had my learned brother found himself
unable to read in this contract any warranty relating
to the oil pack.igos as well as the oil itself, [ should
Jiave in deference to his expressson of bis yielded
my judgment to his. I will say no more than that I
read this contract as he reads it. The case of Go-cver
vs. VonDedalzen so earnestly pressed upon us by the
learned Attorney-&eneral appears to ns not in point,
for the simple reason th:it the contract there was not
expressed in language identical with that before us.

As for the other issue of lavV asgumcd to arisp out
ot the matter of defence pleaded in paragraph 6

Peinted at the "Ceylon Examines" Press, No. 14, Chatham^^J^^TtZT'cII^



No. 38.] THE CEYLON LAW REPORTS. 149

of the answer the learned judge has ruled as I under-

stand him, that if that defence be a good one it raises

a question of fact ratber than of law, or, at all events,

of mixed fact and law, and he expressed himself un-

able to determine the matter at that stage of the case.

In conclusion, I agree with my brother Lawrie

that the case should be remitted to the lower court

for trial in due course.

Affirmed,

;o:-

Present

:

—Withers, J.

(Jatmary 18 and 26, 1893.)

^M^O^fA*^' \ GOONEWABDENB V. KaDEB.
No. 8,610. (

• ^

riminal law— Using criminalforce—Intent—Act

done in defence of property—Public servant—
Ceylon Penal Code, sections 88, 90, 92, 343.

The complainant, a fiscal's officer charg-ed with the

execution of a writ against a certain person, came to

the defendant's house and was proceeding to seize cer-

tain moveable property as belonging to the execution

debtor, when the defendant ran up and claiming the

property as his own prevented seizure by pulling

the complainant by the hand to the outer verandah.

Held, that the above facts did not disclose any in-

tent on defendant's part to cause injury, fear, or annoy-

ance to the complainant, and the defendant therefore

did not commit the offence of using criminal force

under section 343 of the Ceylon Penal Code.

The complainant charged the defendant with in-

tentionally obstructing him as a public servant in

the discharge of his public functions under section

183 of the Ceylon Penal Code. The police magis-

trate acquitted the defendant of this charge, but

convicted him of using criminal force under section

343 of the Code.

The defendant appealed.

Sampayo for the appellant.

Cur. adv. vult.

On January 26, 1892, the following judgment was

delivered :

—

Withers, J.—It was urged by Mr. Sampayo that

inasmuch as a fiacal's officer is not a public servant,

his client's "technical assault" in defence of his

property was justifiable. But section 92 of the

Penal Code does not apply to public servants exclu-

sively : it embraces the acts of others done by their

direction. Again, a person has only a right to

defend his property or that of another against cer-

tain offences or attempts to commit them—see section

90 of the same Code. It can hardly be said here

that the prosecutor, had ever attempted to commit

an oiTeuce of the deBcription therein mentioned. But

did the defendant commit the offence of using crimi-

nal force to the oomplamant ? Did he inientionally

use force to him without his consent, intending ille-

gally by the use of such force to cause injury, fear,

or annoyance to that person ? What does the com-

plainant himself say ? " I, the creditor, and debtor
" went inside the house and made an inventory.
*' The accused ran up and told us not to make
" an inventory and pulled me by the hand to the

" outer verandah ; that is all ; we went away." The
defendant,; it must be remembered, claimed the

house and moveables in it. His intent was .to pre-

vent the seizure of his property rather than to

injure the complainant in any way. One must not

forget section 88 of the Code, which enacts that

nothing is an offence by reason of its causing harm
so slight that no person of ordinary sense and temper

would complain of such harm, and I think that

defendant's conduct may be fairly said to be of that

character. Even the magistrate describes it as a

" technical assault" though he imposed a rather

heavy fine of rupees five ifor a " technical a^s.iult".

For the reasons above given I hold that the defendant

was not guilty of an offence. The conviction is

set aside and the accused acquitted.

Sit aside.

-:o:

Present

;

—Withers, J.

(January 26, and February 2, 1893.)

^•v^- f^^To"' 1
Lewis v. Senanayakb.

No. 12,242. )

Forest Ordinance—Removingtimber withoutpetmit
—Breach of rules under Ordinance—Rules pub-

lished in Goverment Gazette

—

Pfoof—Presump-

tion infavor of Crown—Conviction, fotm of^
Cfiminal Procedure Code, section 372

—

Ordinance

No. 10(j/'l885, Chaptersll. andUl., andsections

41 and 46

—

Ordinance No. I oj 1892, section 27.

The judgment of a police magistrate should specify

the offence of which, and the section ofthe Penal Code

or other law under which, the accused is convicted.

In a prosecution for breach of rules prescribed under

secticn 41 of the Forest Ordinance, 1885, it must be

shown that the land in question is not included in a

reserved or village forest.

The defendants were charged in that (1) they did

on or about June 14, 1892, at the Crown jungle

called Vilekulekande fell and cut reserved trees,

to wit, hora trees, without obtaining a permit from

the Government Agent of the Proivnce and thereby

commit a breach of rule 14 made under Chapter IV.

of Ordinance No. 10 of 1885 and published in the

Government Ga^t/Zf of February 10, 1887, and (2)
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they did oa the same day remove timber without a

permit. In his judgment the magistrate said " I find

the accused guilty on both counts", aud sentenced

them to pay certain fines. The defendants appealed.

Domhorst, for the appellant.

Cur. adv. vult.

On February 2, 1893, the following judgment was

delivered ;

—

WiTHEBS, J.—The conviction on the second count

for removing timber in breach of section 46 of

No. 10 of 1885 must be quashed in view of the fact

that that section has been expressly repealed by

Ordinance No. 1 of 1892. (See section 27.)

The magistrate has not been careful to observe the

requirement of section 372 of the Criminal Procedure

Code, so obviously a proper requirementj of specify-

ing in his judgment the offence and section of the

law of which he has convicted and for which he has

sentenced the accused.

Now the information charges thff accused with the

offence of breaking rules prescribed in the Govern-

ment Gazette of June 15, 1888, under section 41 of

Ordinance No. 10 of 1885. I can find no rules relat-

ing to the Western Province in the Government

Gazette of that date. The magistrate has charged

them with an offence in breach of rule 14 published

in the Government Gazette of February 10, 1887.

This, however, is doubtless a slip for Februray 11,

1887, in which rules affecting the Wertern Province

and made under chapter IV of the Ordinance No. 10

of 1885 are published, and rule 14 therein is to the

effect that " no person shall fell, cut, saw or convert

any reserved tree or the timber of any such tree or

any unreserved tree or timber of any unreserved tree

without a permit from the Government Agent of the

Province or the Assistant Government Agent of a

district for his district, except as hereinbefore pro viil-

ed for in regard to clearing and' burning of clienas anil

hereafter provided for in regard to timber required l>y

inhabitants of aud shareholders of fields in villages

surrounded by jungle" for certain purposes.

The first general observation that may be made in

regard to rules prescribed under section 41 of chapter

IV of ordinance No. 10 of 1885 is that they can only

apply, within the limits marked out in a, b, c, d, e,f,

g, h, to forest land not included in a reserved or

village fOTest, which latter two classes of forest are

treated in their respective chapters II and III, save

in particulars which do not bear on the present case,

and it is incumbent on the prosecution to show that

the particular forest land is not included in either

class.

There was no attempt to do so in this case, and

iadeed the evidence of the fact that the land from

which the trees are alleged to have been felled is

land at the disposal of the Crown is meagre in tho
last degree. The place is generally -referred to as
" Crown forest," a mere assumption of the fact to

be proved. In view of the presumptions in favour
of the Crown there can be no difficulty in shewing
that any particular land is at the Crown's disposal

in the sense of the Ordinance, if it really be so.

Again, I can find no evidence that the defendants
felled hora or other trees in any forest, or, for the
matter of that, removed any hora trees, to which
kind of trees the magistrate's charge is restricted.

Lastly, I think the evidence for the prosecution
too tainted with suspicion to make it safe to conviet
the accused of the offences with which they have
been charged in the first count. Convictions on
that count set aside and the accused severally

acquitted.

Set aside.

-:o:

Present

:

—Bubnsioe, C. J., Lawrie, and

WiTHEBS, JJ.*

(January 20, and Februaty 14, 1893.^

D. C. Colombo,
No. C 715.

Pebeba v. Silva.

Administration—Marriage in community—Admi-
nistratorofdeceasedhusband's estate—Powers over
entire matrimonial estate— Widow-administra-
trix.

A -widow who had taken out letters ofadnjinistration
to her deceased husband's estate—the marriage having
been in the couimunity of property- -

Held, entitled in her capacity of administratrix to-
maintain an action in respect of the entirety of a lease-
hold interest which had belonged to the common estate,
notwithstanding her own right to one-half of such
interest as surviving spouse.

Per BuRNSTDE, 0. J.—Upon the death of one o£
the spouses the entire common estate vests, in the first
instance, in the administrator of the deceased, fo'
disposal among the persons legally entitled to
individual shares of it.

Per Lawrie. J.—An executor or administrator can
administer and realise OTilv such estate as the deceased
had testing powers over. The administrator of a
deceased spouse cannot, therefore, deal with the entire
common estate, but onlj' with the hsdf to which the
heirs or legatees of the deceased have right.

The plaintiff, as administratrix of her husband, to

whom she had been married in community of pro-

perty and who had died m December, 1884, sued the

defendant for an account of a moiety of the plumbao-o
dug and removed by defendant from -certain land,

averring that the deceased had been lessee of a
moiety of the land under a. lease dated march, 1882,

* WiTHSRS, J., took BO part in the decision, having
been of counsel for the plaintiff when at the bar.
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for a term of eight years commencing from January

17, 1885, and thut the defendant, the owner of the

other moiety, had since the commencement of the

leSiSe, with the permission of the plaintiff as such

administratrix, retain the exclusive munagement
and working of the plumbago pits on the land. The
defendant, besides taking other defences, pleaded

that one-half only of the lease-hold interest had

vested in the plaintiff as administratrix of the lessee

and that she could not therefore call upon the

defendant to account for any more than one-fourth

share of the profits ; and at the trial, this point was
argued as a preliminary question. The district

judge upheld the plaintiff's right, and the defendant

appealed.

Layard, A.-G. ( Wendt with him) for the appellant.

Domhorst {de Saram with him) for the plaintiff.

Wendt, in reply.

[The following cases were cited in the argu-

ment :

—

Ederemanesingam's case, Vand. 264 ; D. C.
Matara No. 81,076, 6 S. 0. C. 70 ; D. C. Kalutara
No. 35,985, 5 8. 0. C. 162 ; D. C. Colombo No.
88,039, 7 S. C. C. 82 ; D. C. Batticoloa No. 23,770,

8 S. C. C. 27 ; Z>. C. Colombo No. 2,298, 1 C. L. R.

94 ; Comer v. Shew, 3 M. & VV. 350.]

Cur. adv. vult.

On February 14, 1898, the following judgments
were delivered :

—

BuRNSiDE, C. J.—In my opinion the judgment of

the lenrned district judge of Colombo is eminently

sound and should be affirmed. Undoubtedly by the

Eoman-Dutch Law the surviving wife acquired a

right to one-half of the property held in community
during the marriage, but this general proposition is

materially qualified by the fact that the surviving

wife's estate thus acquired is liitble in ail respects to

the payment of the debts of the husband, as is the

husband's half of it ; and also there was this further

qualification, that in case the property was naturally

indivisible ii would be to the value only of such pro-

perty that the widow's right extended. We have

already held that the right of the executor to the im-
moveable property of the deceased, is, for the purpose

of administration, co-extensive, with his right to per-

sonal property, for the payment of debts. The
Roman-Dutch Law as a mere matter of procedure
rendered the wife liable to be sued, in respect of the
liabihty of her share of the intestate estate. Our
statute law has engrafted on the Roman-Dutch Law
the law of administration providing for the appoint-

ment of administrators for the purpose of securing a
responsible person liable at law for the due disposal

«f intestates' estate, both among creditors and next

of kin ; and it seems to me that we are only walking

abreast with the law as it now exists, in holding that

the whole estate of the deceased should in the first

instance vest in the administrator for disposal among

the persons legally entitled to individual shares of it.

It certainly would be a gross anomaly if the adminis-

trator, although subject to bd sued for the deceased's

debts, could not realize the property liable for them.

Looking at the (ItCKiojipi imceimpressionis, its conve-

nience, the avoidance of multiplicity of suits and

divided administration, which English Law abhors, I

cannot doubt that the ruhng of the district judge is

sound and should be accepted. This very case proves

the soundness of the position. The widow is alwaya

preferred in granting administration and if the con-

tention of the defendant were allowed to prevail the

property of her intestate would be subjected to the

expense of several suits by and against the same

individual in different capacities—the wife as surviving

spouse and the wife as administratrix. This alone

would seem to be a good reason to reject the defend-

ant's contention. It is not therefore necessary to

refer to the contention of the plaintiff that even if the

defendant's objection were well-founded it would

only be matter of misjoinder to be rectified by

amendment.

The judgment is affirmed with costs in both costs.

Laweie, J.—I would sustain the order in the special

circumstances of the case.

The plaintiff obtained administration of the intes-

tate estate of her deceased husband Eusebius Perera.

I understand that it was stated by the widow in the

affidavit of the extent and value of the estate and in

the appraisement and in the inventory that the

deceased was the sole lessee under a lease which did

not commence until some months after his death. It

is by no means ceitain that this lease in favour of a

man and his heirs, executors administrators and

assigns, of which lis had no enjoyment or possession

during his life, fell under the community. His

widow has not chosen to claim any rights under it,

and in the absence of any other claim it seems to me

thut thfc right of the administratrix of the lessee to

administer it is uudoubLed. I dissent from the

general proposition that the administrator of a de-

ceased spouse vt ho was married in community (the

other spouse surviving) has right to administer the

whole estate which was in communion. On the death

of either spouse, the other has right to half of the pro-

perty lately the subject of the marriage community.

All that the heirs or legatees of the deceased have

right to is the one-half to which the deceased was

entitled. The executor of one spouse cannot realize

the whole prop(?rty for the purpose of paying legacies
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or for distribution among the heirs of the deceased,

and if an executor cannot do so, neither can an

admiaistrator.

In my opinion it is well-fixed law that the adminis-

trator or executor can administer and realize only

auch estate as the deceased had testing powers over.

Here, however, we have to deal with an estate which

was not in possession of the spouses at the date of

the death, an estate which the surviving spouse who

has taken out administration has been content to

treat as the exclusive property of her deceased hus-

band. I shall not decide that the widow has right

to half when she herself does not claim it. I regard

her dealing with the interest created by the lease as

practically a renunciation of any right which she

had or might have claimed in it, because she has

deliberately chosen to treat it as her husband's

property.

I see no reason to disturb the order.

• Affirmed.

Present

:

—Bdbnside, 0. J., and Withebs, J.

(^OctoderZl and 25, 1892.)

Landacquisition—Libelofreference—Award—Ten-
der ofamount ofcompensation—Parties unable to

agree as to respective interests—Pleading—Prac-

tice—Irregulatity—Ordinance No. 3 of 1876,

Sections 8, 9, 10, Jl, 13, 34, and 35.

In proceedings under the Land Acquisition Ordin-

ance 1876, the Government Agent, after he has made
his award as to the amount of compensation, should
tender the amount to the claimants, and such tender

is a condition precedent to any reference to court and
should be averred in the libel of reference.

Ifthe Government Agent agrees with the claimants

as to the amount ofcompensation, he cannot, in making
a reference by reason of the claimants not being agreed
among themselves as to their respective interests in

the land, re-open the question of the amount of com-
pensation, and the sole matter which he can refer and
which the court can adjudicate upon is as to the appor-
tionment ofthe amount determined by the Government
Agent among the claimants.

If, however, the Government Agent does not agree
with the claimants as to the amount of compensation,
then in referring that matter to the court he cannot
refer with it any question as to the respective interests

of the claimants in the land. But the court may, if a
dispute arises among the claimants after it has dete*--

fflined the amount ofcompensation on areference solely
as to compensation, adjudicate upon the respective
rights of the claimants to the amount so determined.

This was a proceeding under the Land Acquisition

Ordinance No. 3 of 1876. The libel of reference of

the plaintiff, the Government Agent, after setting out

the preliminary steps taken for the purpose of ac-

quiring a certain land in the district of Galle, stated

that the defendants appeared before him as claimants

and that he after a summary inquiry determined the

amount of compensaiion at Rs. 48, and it proceeded

to stute " buG as the said claimants could not agree

among themselves as to their respective rights, the

plaintiff was unable to record any agreement in writ-

ing and make his award in pursuance thereof, and

does hereby in conformity with the provisions of

section 11 of Ordinance No. 3 of 1876 refer the said

mutter to the determination of the district court of

Galle". The libel further averred that "the

amount of compensation tendered by plaintiff for the

said land and premises under section 8 of Ordmance

No. 3 of 1876 was Rs. 48 and was sufficient and

proper compensation to be allowed for the acquisition

of the said land and premise's, but tte first claimant

declined to accept the award as sufficient and proper

compensation to be allowed for the said land". The

libel concluded with the prayer that the court should

determine " what is sufficient and proper compensa-

tion to be allowed for the acquisition of the said

land" and further should " enquire and determine

the apportionment of such compensation amongst

the respective claimants". The district judge inves-

tigated the matter and determined the amount of

compensation at Rs. 48, and appointed another date

for the apportionment of the amount among the

claimants. The first defendant appealed.

Domhotst for the appellant.

Templer, A. S.-G., for the plaintiff.

Cur. adv. vult.

On October 25, 1892, the following judgments

were delivered :

—

BuENSiDE, C. J.—These proceedings purport to be

a reference of the Government Agent under the Ijand

Acquisition Ordinance No. 3 of 1876, but they are

so grossly irregular that we cannot support them.

The libel of reference recites that, the Q-overnmint

Agent of the Southern Piovinee having taken the

usual steps on a direction to acquire a particular

piece of land and having noticed all persons to

appear, etc., the claimants appeared, and he then and

there determined the compensation, viz., Rs. 48,

but, in the words of the libel, "as the said

*' claimants could not agree among themselves as

" to their respective rights, the plaintiff was unable

Pbinted at the "OByLOM Examinke" PfiEBS, No. 16, QoEKS Stbeet, Fort, Colombo.
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" record any Hgrepnient in writing and make his

" award in pur.~uaiice thereof" and again, to quote

the words of the libel " in conformity with section

" 1 1 of Ordinance No. 3 of 1876," he does refer " the

" said matter to the determination of the district

court." What is " the said matter" which is referred

to ? Manifestly, that the claimants could not agree

among themselves as to their respective rights to the

amount determined on. The libel does ni)t state as

a preliminary to the reference that the plaintiff ten-

dered the amount of compensation to the claimants.

Now, the first step preiimimiry to a reference, after

the government agent, has determined compensa-

tion, is to tender the amount to the persons interest-

ed who appear (see section 8). Till he has done so,

he has no right to refer, and the fact cf the tender

should he stated as a condition prrcedeiit in the libel.

(See sub-section (u) of section 13).

Then again, having pnt himself in a position to

refer, the governmeno agent may do s >, inter alia,

on the following two events: if he is iiniibe to

agree with the persons interested or any of them as

to the amount of compensation to be allowed or if

any question as to title- or of the rights thereto

or interests therein arise between the parties

therein. Now the reason given by' the plaintiff in

rnferring is, as I have shewn, the question between

the. parties themselves as to their respective rights

which, prevented the phiinbiff making an awnrd.

This then being what he should have referred, all that

the district judge could decide was " the proportion

" ill which the persons interested are entitled to

"share in I he amount". ^See section 34 and 35).

But. when we go a little further into this libel of

reference, we find it alleged that the amount of com-

pensation tendered by the plaint.iff was sufSeient, but

the first claimant declined to accept the award as suffi-

cient and proper compensation for the land. In one

paragraph the libel says the parties were agreed as

to the sufficiency of the compensation but disagreed

as to their respective rights and so prevented an

award ; in the other, it says one claimant declined

to accept the award as sufficient and proper compen-

sation foi the land, 'the district judge has treated

the reference as one on both grounds and h^s fixed

the compensation and apportioned it among the

claimants, which the Ordinance does not permit him

to do. For it is only after the claimants shall have

accepted the amount which the government agent

shall determine as compensation that a dispute can

arise as to their respective rights to it, and if having

accepted the amount a dispute does arise as to the

disposal of it, the Government Agent cannot in re-

ferring such dispute reopen th? question of compen-

sation, nor can the disirict judge atljudicase on ii.

On the other hnnd, if the compensation is. not

accepted and the matter is referred ou that ground,
the government agent has no authority to refer with
it any question as to the division of the amonnc
among the claimants. It is only if a disptite arise

among the claimant;s after the judge has awarded
compensation on a reference solely as to compensa-
tion that he may ajudicate on the respective rights

of the claimants to the amount which he awards.
I am satisfied that all this disorder and these abor-

tive proceedings have been occasioned by the proctor

who signed the proceedings endeavouring to utilize for

the libel of reference the printed form which he has

filled up, and which I see is issued by authority,' but

which I am sure could not have been prepared by
any one who had any claim to be an authority on
the mat'er.

The reference and all proceedings on it are quasli-

ed with costs.

Withers, J.— I agree. A libel with such con-

flic-ting elements in it as this is no better than waste

paper for the pnrpose of a judicial enquiry.

Sei aside.

Present:—BuensideC. J. and Withers, J.

(February 1 and 10, 1893.y

D-
§„.^?4r^°' [

NONOHAMY V. PeKERA.

Administration—Rightofheirs ofdeceasedmortgagee
to sue—Necessityforadministration to whole estate—Practice

A mortgagee who was married in the coniiuunity ef
property died leaving a widow and children surviving,
who sued on the mortgage as his legal representatives,
averring that the deceased's moiet}' of the common
estate was worth Rs. 700 only, and the plaintiiTs
were therefore entitled to sue wittqut taking out letters
of administration.

Held, that in determining whether administration
was necessary, regard should be had to the entire estate
(and not to the deceased's moiety only) and as this
exceded Rs. 1000 in value, administration could not be
dispensed with.

This was an action brought by the widow and heirs

af a deceased nT^rtgagagee, for the recovery of the sura
of Es. 170 and interest due on a mortgrige executed in

the deceased's favour by the .defendant. The phiint

averred that the mortgagee died intestate on March
30, 1892, leaving the plaintiffs as his heirs and legal
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rppresentative in possession of his estate which was

of the value of Ra. 700. The defendant in his

answer denied that the intestate's estate was worth

only Rs. 7uO, and averred that it was worth over

Es. 1,500, and that letters of administration of the

intestate's estate were necessary for the maintenance

of the action. At the trialit was admitted that the

whole estate was worth about Es. 1,400, but it was
contended that as the widow represented one-half of

the estate by virtue of her marriaj^e in communicy of

property, only the other half must be considered in

determining whether the estate was a " small estate"

or required letters of administration. The District

Judge upheld the defendant's objection and dismissed

plaintiffs' action.

The plaintiffs appealed.

Wendt for the appellants.

Dotnhorst for the defendant.

Cur. adv. vult.

On February 10, 1893, the following judgments
were delivered:

—

BuENsiDE, C. J.—For the reas ns which I have
already given in a case Colombo District Tonrt No.
G 716*, I am of opinion that administration is

necessary on the whole estate of which an intestate

may die possessed and not simply on the value of the

deceased's share in the community.

The appeal will be dismissed with costs.

Withers, J.—I understand the Chief Justice to

have ruled in the case referred to that on the death

of a husband, who was married in community of

goods, intestate the whole of the common eileets

\es*s in the surviving spouse if she takes out letters

of administration to his estate, or indeed in any one
to whom they may be committed, for the purposes
of administration. This is consonant with the

tendency of decisions of this Court in later days, and
not inconsistent I believe with modern practice. It

oannot, I venture to think, be reconciled with

Eoman -Dutch Law pure and simple, according to

which the community of estate between two spouses

was di*olved instantly upon the death of either of

them, and upon such dissolution the common estate

was equally apportioned between the heirs of the

deceased and the survivor, with the consequence that

after the apportionment the creditor could sue the

husband and his heirs for the whole, or the wife and
her heirs for the half of the debts contracted during

*Ante, p. 150.

the marriage, as -the case might be. That ruling,

however, it seems to me is just and convenient, even

if it is not the expression of what has been the Jau-

uniformly laid down by this Court. I should be sorry

to say that it is not. I have once before had with

regret to confess my ignorance of the exact st^ite of

the law in Ceylon in regard to executors and admin-

istrators, and I repeat what I said before, that for the

sake of the community I am ready to subscribe to any
proposition of law on' this important matter which is

clear and precise and cannot be possibly- mistaken, so

long of course as I do not think it to be fundamentally

vicious as law.

I therefore humbly agree with ray Lord'sjudgment

in this case.

Affirmed.

Present:—Lawkib and Withers, JJ.

(February 10 atid 14, 1893.y

D. C. Kegalla, ) T^ rr

No. 85.
jDi^iG^HAlL v. Kalu Menika.

Practice— Costs of appeal— Taxation.

Costs of appeal include costs incurred in the court
below for the purpose of forwarding the appeal to the
Supreme Court, and which costs the taxing officer of
the court below is competent to deal with.

This case had come up in appeal a first time, and
the Supreme Court had set aside the judgment of the
District Court and remitted the case to the lower
court for decision on the issues raised in the plead-
ings. The order as to costs was to the fbUowing
effect :—" The plaintiff is entitled to the costs of this

appeal. "* When the case was sent back the Secretary
taxed the costs, but the defendants objected to the
taxation on the ground that the decree being for

costs of appeal the bill of costs must be taxed by the
Registrar of the Supreme Court and not by the
Secretary. The District Judge set aside the taxation
of costs by the Secretary holding that the order of
the Supreme Court referred to appeal costs only and
that they should be taxed by the Registrar. The
plaintifiE appealed.

Grenier for the appellant.

There was no appearance of counsel for defendants
upon the appeal.

Cur. adv. vult.

On February 14, 1898, the following judgments
were delivered :

—

''Ajite, p. 70.
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Lawkis, J.—In an appeal by the plaintiff against

a judgment dismissing the action, counsel appeared

for the plaintiff appellant and for fnur defendants

respondents. On June 21, 1892, the judgment of

the court belovv was set aside and the case was sent

back for trial and it was ordered th:!t the plaintiff do

have his costs of the appeal.

I'he Secretary by order cf court issued a notice to

the defendants that he would on September 1, 1892,

tax the plaintiff's bill of costs payable by them. On
taxation a few charges were struck out. The res-

pondents then filed an objection to tho taxation,

from which it appeared that they di ! not object to

the charges but that they maintained that the decree

of the Supreme Coui't casting them in costs referred

only to costs in the Supreme Court which by use

and wont are taxed by the Resfistrar. The plaintiffs

maintained that all the items in the bill of eo=its

taxed on September 1 were costs of the appeal—costs

incurred subsequent to the judgment appealed from

—and that the bill did not include any costs except

those of the appeal. The learned District Judge did

not deal with the items of the bill. He held that

the words of the Supreme Couit "costs of this

appeal" meant Oiily the costs incurred after the case

reached Colombo including counsel's fees. In this

construction of the decree of this court I cannot

agree. The C'ltits of an appeal include the costs of

the petition of appeal, of the finding security, notices

to respondents, etc., and all ihe stamps which an

appellant is required to furnish with and subsequent

to the filing of the petition. These costs having

been incurred in the District Court were properly

taxed by the Secretary of the court. Tba learned

District Judge further held that the decree of this

court was bad from uncertainty as against whom it

was directed. There is no dubeity, the respondents

to the appeal, the four defendants, were decreed liable

to pay the cosis.

The orJer of the learned District Judge setting

aside the taxation cannot be supported and it is set

aside. Tlie costs of this appeal to be paid by the

first, third, and fourth defendants and the case sent

back to be proceeded with according to law.

Withers, J.—I agree. Costs in appeal maan

costs of and ii;cidental to the appeal, and naturally

include those incurred in the court below in laying

the foundations of the appeal which only the taxing

officer of that court is competent to deal with. The

order appealed from must be set aside with costs.

Set aside.

Present -. Withers, .T.

(March 9 and 14, 1892.)

P. C. Pnttalani, ( Salt Inspkotob or Putta-
No. 1,959. ( LAM V. NoNis.

Salt Ordinance—Possesshig salt without license—
Possession contrary to tenoroflicense— Weighing—
Ordinance No. 6 ^1890, sections 5, 6, 16, and VI.

Upon a charge of possessing 5j cwts. of salt without
a license under s. i6 of the Ordinance No. 6 of 1890,

it appeared that the defendant had lawfully purchase d
a quantity of 280 cwts. for the possession of which a
license was issued to him, and that upon the salt being
re-weighed shortly afterwards there were found 285i
cwts., the charge being laid in respect of the excess

—

Held, that the offence disclosed was not that charged,

but the offence of possessing salt contrary to the
license.

Defendant wa? charged with unlawfully possessing

a quantity of h\ cwts: of salt without a license in

breach of sections 5 and 6 of the Ordinance No. 6

of 1890, being an offence punishable under sections

16 and 17. The evidence disclosed that the defend-

ant had purchased from the Government salt store

at Puttalam a quantity of 280 cwts. of salt for the

removal of which he had obtained a license. Short-

ly after the issue of the salt to the defendant it was

seized in his possession by the Assistant G-overnment

Agent, who caused the salt to be re-weighed, when

there were found, it was alleged, 285i cwts., ahd the

charge related to the e.xcess of this quantity over the

280 cwts. covered by the license. The Magistrate

convicted the accused and sentenced him to pay a

fine of Rs. 300 or in default to undergo six months'

rigorous imprisonment, and also confiscated the

padda boat in which the salt had been found.

The defendant appealed.

Dornhorst for the appellant.

Cur. adv. vult.

On March 14, 1892, the following judgment was

delivered ."—

Withers, J.—I might in a few words set aside

this conviction on the simple ground that the accused

has been convited of no offence whatever. Bat this

is too important a case to deal with so sumtaarily.
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The accused was charged with posaessinpr a quan-

tity of bi owt. of salt without due authority by li-

cense, contrary to sections & and 6 of Ordinance No.

6 of 1890. This is an offence, but he haa-n«t been

found guilty of that, nor could he have been found

guilty of possessing that qaaiatitj without license,

when it appears that he had authority to possess at

least 280 cwt. of salt.- The offence whi&h the evi-

dence pointed out was- possession of a certain quantity

of salt, otherwise than in accordance with a lieense

or permit on that behalf granted, and if I thought

the evidence warranted the chaise of such an offence,

1 would content myself with (juashing the conviction,

and remitting the case back for the aecused to- be

charged with, and tired for, that offence-

Tlie license to possess salt^ granted to the accused^
\

should hiive been pro^luced or proved by the prospout-

tioM. F' r my purpose I frike it as assmned that the

accused had a license to buy and remove, under cer-

tain conditions a quantity of 280 cwt. of salt from
the Puttalam stores.

It appeal's that on December 19, last salt was is-

sued to the accused from the Puttalam stores in 161

bags, purporting to contain 280 cwt, of salt which

were removed to his padda boat. Later on the same
day, in consequence of information received,- the local

authorities caused those basjs to be fciken out of the

accused's boat and reweighed. On being nweighed
it is said the bags were found to contain 285-| cwt,

7. e., 5i owt. in excess of the permit.

Now, considering the smallness of the difference

bftweeu the quantity of salt weighed out in the

earlier part of the day, iind weighed in later in the

day ; considering thu pecnlier circumstances under
which the autliorities were moved to take this un-

usual course ; considering the grave nature of the

penalties which properly attach to the deliberate

violation of the revenue laws, it becanie incumiieiit

ou the magistrate. to require the very strictest proof

of the coudiiions under which the weighing out aiul

the -weighing in of the salt was conducted, so that he

might be satisfied that every reasonable precaution

bad been taken to guard against the risk of error.

Now, we have no information on such elementary

points'*? these : Were the scales tested on the two

ofcasions to i»ee if they were nicely balanced ? Were

the same weiirhts used on the sfcond occasion as

on the first, and were the \Teights according to the
(

standard recjuired bylaw? On the second occasion '

(as the same scales appear to have been used) was

the salt put in the opposite scale to that in which it

was put when the salt was weighed out ? Were the

atmbspherie- conditions later in the day different

from those earlier in the day ?

I observe that one witness deposes to the fact

that a man named Paulis de Silva declined to have

his salt weighed that day because it was a rainy day.

Now, if the interval between the first and the-

second weighing the air became charged with mois-

ture that would at Mice account for the difference-

in Veight,

Those who took part in the actual wefghing in of"

the salt were not called to- prove that they took all

pains possible to see that there was no disturbance-

of the scales- during the process.

It is in evidence that gross carelessness or
ii-regularity m-irfeed the issue of salt from the-

stores, and for the prosecution' it was attempted
to make out that this accused had bribed the cangany
employed in the wefghing to manipulate the scales in
his favour. Whatever truth there may be in the tes-

timony of the man Abdul Caider, I do not believe a
word of his evidence against this particular accused.
If, in fact, 5| cwt. were issued in excess, from the
carelessness of those who issued it,, is the accused to
be punished ? His account ef the possessioji of the
salt i's,primafacie quity satisfactory, " If I had that
" quantity in excess of what I should have, you »ave
it time," If he was unconscious of the exce,-s nntil it

was disclosed at the second weighing, then he cannot
be pronounced <fHilty. Of coiu-se if he procured the
excess by a bribe he deserves the utmost punishment
under the Ordinance quite apart from what he should
receive fo-r bribery. Bat of this there is u& sort of
evidence.

I would go firrther and say that if he was presenE
at the weighing and saw and approved of the care-
lessness which would give, him an advantage and
took and kept what he gained by the carelessness,
then he should be gnilty of an offence under the Or-^

dinance. I am so little satisfied thait there was an
excess, in point of fact, and more than satisfied that
the accused is not accountable for the ex'jess, if any,
that I set the conviction aside, as well as the order
of confiscation of the property and acquit the accused.

Set aside.

Printed 'AT the "Ceylon Examinee" Pkess, No. 16, Qukeh Street, Fort, Colombo.
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Present

:

—^Lawrie and Withees, JJ,

{February 10 and 14, 1893.)

I
WiRARATNE V. EnSOHAMY.

D. C. Kalutara,

No. 521.

Civil procedure—Action in ejectment—Adding of
parties—Adjudication of questions involved in the

action—Irregularity—Fo'i^i of order to add
parties--Practice—Appeal—Revision—Civil Pro-

cedure Code, sections 18 and 19.

In an action in ejectment, where the defendants
pleaded title in themselves and others whom they refer-

red to in the answer, the court when the action came on
for trial considered that the presence of the persons

named in the answer was necessary to enable the court

to adjudicate upon all the questions involved in the

action and ordered the case to be struck offthe trial roll

for the purpose of adding them as defendants:

—

Held, that no parties other than the original parties

were necessary to enable the court effectually and com-
pletely to adjudicate upon and settle any questions in-

volved in the action, and that the order to add the

persons named in the answer was improper.

Held further, that, when an order is properly made to

add new parties as defendants, the form of such order

should be one directing the plaint and summons to be
amended by the addition of their names as defendants

and directing the plaintiff to cause those parties to be

duly served with copies of the summonses and of the

plaint further amended as plaintiff might be advised

within a certain time from the date of the order, and
that it is irregular to order the case to be taken off the

trial roll for that purpose.

The plaintiff averting title to a certain field sued

the defendants in ejectment, complaining of a tres-

pass committed by the defendants. The defendants,

while denying the plaintiff's title and the alleged

trespass, in the sixth paragraph of their answer

averred title in themselves and certain others whom
they named as their co-heirs. On June 18, 1892,

when tlie case iirst came on for trial, the learned

district judge ex ineto motu recorded the following

minute :
—" To enable the court effectually and

completely to adjudicate upon and settle all the

questions involved in the action, it is necessary that

those persons designated as co-heirs of defendants in

the sixth paragraph of the answer should be made

added parties. The case is therefore taken off the

trial roll for that purpose."

The persons in question being minors, the plain-

tiff took steps to have a guardian appointed over

them and subsequently on his application they were

added as parties defendant on the record. The

plaintiff, however, did not make any amendment in

the plaint, but on his motion the case was entered

on the trial roll and was fixed for hearing on a

certain day, of which notice was given to the defend-

ants and the added parties. The case ultimately

came on for trial aecor.liagly on December 16, 1892,

when the plaintiff, the defendants, and the nrlded

parties were present. But the defendants objected

that the case had been irreirularly fi^ed for tri*!, as

the added parties had (lot been served with summonfi

or copies of any amended plaint.

The learned district judge considered that he was
bound by his previous order which bad not been

vacated or Appealed against and that the plaint

should be amended and copy thereof served on the

defendants and udded partie.s, and as in his opinion

the case had been irrpgularly fixed for trinl he order-

ed plaintiff to pay defendant's costs.

The plaintiff appealed.

Sampayo, for the appe'lai:^ cited f). C. KuninC'
gala No. 20, 2 C. L. R. 84.

Cur. adv. vult.

On February 14* 1893, the following judgments

were delivered ;

—

WiTHEEs, J.—The plaintiff" in this action appeals

from an order of the learned judge minuted on

December 16, 1892, condemning the plaintiff to pay

the defendants' costs of the day for which the trial

had been fixed " irregularly", as the order pro-

nounces. I take leave to doubt whether such an

order is open to appeal and I should be inclined to

reject it, though not of course witiibut hearing

counsel on that point, but we cannot close our eyes

to a wrong and embarrassing order of the learned

judge which has brought the action more or less

to a deadlock and has been the occasion of the

particular order complained of. The respondents to

the petition of appeal are the foui- original defen-

dants, and they were not represented before ns.

I propose to deal with the sase aB if it were before

us in revision, in orde;r to remove whut may he called

a blot upon the record and reform the record for the

sake of justice to all the parties concerned, though in

doing 80 I recognise a simruc of possible mischief in

expanding our ordinary powers in appeal in cases

which have not been brought before us in revision

in due course.

I think it, however, just and convenient to take

this exceptional course in this case. The order

which I have termed a blot upon the record was the'

embarrassing order made without motion on .June 18,

1892, bringing in third parties as defendants whom

the learned district judge advised himself to be

necessary parties. The order imfortunately was

not a proper one to be made, all the necessary

parties to the suit being at thrtt date before the court

and the one step required to be taken being to fix a

day for trial. The form of the order was moreover

faulty. It should have named the parties to be
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added by directing the plaint and snmraons to be

araeiiied by the addition of their names as defend-

ants ; it should have directed the plaintiff to cause

those parties to be duly served with copies of the

summonses and plaint further amended as plain-

tiff mij^ht be advised within a certain time from the

date of the order ; and it certainly shoold not have

direci;ed that the case be taken off the trial roll for

that purpose.

Plaintiff, who now complains of the order, submitted

to ic afid took no steps to have it vacated. I propose

t» vacate it now and to restore the action to the state

it was in at the date of that order.

The record will now be returned to the court below

•for the court to appoint a day for the hearinpf and
determination of the action, giving notice thereof to

the original parties therein. I do not know why the

plaintiff was condemned to pay the defendants' costs

of the day—December 16, 1892—.for which day the

trial of the case had been fixed by the court—See

minute of November 11, 1892. Further, on October

3, 1892, the case had been restored to the roll and

set down for trial on November 11, with the express

sanction of the court on plaintiff's motion. I set

aside the order in appeal of December 16, 1892, con-

demning plaintiff to pay defendants the costs of that

day, and direct that the costs of that day be costs in

the cause. Vacate the order of June 13, 1892, mi-

nuted in these terms ;—" To enable the court effectu-

'* ally and completely to adjudicate upon and settle

" all the questions involved in this action, it is ne-

" cessary that those persons designated as co-heirs

" by defendants in paragraph 6 of the answer should

" be made added parties, and the case is therefore

•' taken off the trial roll, for that purpose." Remit

the.case to the lower court for trial in due course

—

BO costs in appeal.

La wrik, J.—I agree.

Sei aside.

Present —Lawuie, J.

{March 2 and 7, 1893.)

p. C. Gampola, | vj t)
No. 13,750. 1

^*«"'*K V. L»iAS.

ForesAOrdinance—Removing "timber" without a

pass—Forest produce—Ordi7iance No. 10 (t/ISSS,

sections 44, 46

—

Ordinance No. 1 of 1892,

section 27.

Since the passing of the Ordinance No. i of 1892

removal of timber without a pass as distinguished from
forest produce is not an oiFence.

The facta material to this report sufficiently appear

in the judgment of the Supreme Court.

The defeniiant appealed against a coiivietion.

There was no appearance of counsel upon the-

appeal.

Cur. adv. vult.

On March 7, 1893, the following judgment was
delivered :

—

Lawwe, J.—^The conviction could not stand even

if I had been of opinion that the evidence was suffi-

cient to warrant a charge being framed. I should

have been obliged to have quashed the proceedings'-

subsequent to the closing of the evidence for the

complainant and to have sent the case back because-

the police magis rate did not frame a charge. But I

think it unnecessary to s<?nd the case back. Tlie

pr isecmion has not made -a prima facie case against

the accused. The man was accused of removing
eleven pieces of timber without a pass. It is not
alleged that the timber was forest produce or that it

had been grown on crown land. For ought that
appears, it was timber that was grown on the ac-

cused's own land or it was foreign timber from
abroad. Section 45 of Ordinance No. 10 of 1885
prohibited the removal of timber, but that section

was repealed by section 27 of Ordinance No. 1 (rf

1892. The regulations which the Governor and the
Executive Council have power to make and publish

under section 44, and which when published hava
the force of law, are regulations regarding forest pro-

duce. Any doubt on this point is removed by the
amending Ordinance No. 1 of 1892, which is careful

to substitute ''foreit produce" for "timber" when-
ever the word " timber" occurred alone in section

44. It is my opinion that since the passing of the

Ordinance No. 1 of 1892 '• timber" as contradistin-

guished from " forest produce" may be removed
without a pass, and though the regulations of 1887
may not have been amended they must be read ia
conformity with the amended law. The prosecutor
has not proved that the accused was guilty of aa.

offence.

I set aside the conviction and acquit the accused.

Set aside.

—.o:-

PresfMt :—BuBNBiDE, C. J., Lawrik and Withehs, .JJ:

{Ja7iuary 24 a7td February 28, 1893,)

D. C. Galle, 7 .j t c 1..

No. 994. ]
^"U"* Lebbe v. Seoo Mohammado.

Registration— Usufructuary mortgagee—Lease—
Mortgagedsinterestseizedinsatisfactionofprevious
judgment—Fiscal's conveyance—Priority in regis-
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tration—Real property, conveyance of byfiscal—
Ordinance No. 8 ^1863, sections 38 and 39.

A mortgagee \yith right to possession ofthe mortgag-

ed land in lien of interest can legally lease the property

to third parties.

Where an usufructuary mortgagee leased the mort-

gaged property to a third party for a certain term, and
subsequently his right title and interest in the property

^ such mortgagee was seized under writ against him
and sold to a purchaserwho registered the fiscal's trans-

fer prior to the registration of the lease

—

Held (BuKNSiDE, C. J., dissentienfe) that the purchaser

at the fiscal's sale, by reason of prior registration ofthe

transfer to him, had a right to the possession of the
property preferent to that of the lessee.

Ejectment.

The plaintiff was the purchaser at a fiscal's sale of

the right title and interest of one Kadija Urama

Upon a mortgage bond granted to her by one Hami-

doo Umma. Kadija Umma, who under the bond had

right to the poRsesson of the mortgaged premises in

lieu of interest, had leased them to the defendant,

who registered the lease on December 7, 1891. The

conveyance to the plaintiff by the fiscal was register-

ed on June 12, 1891. In an action brought by the

plaintiff against the defendant the learned district

judge gave plaintiff judgment on the ground that his

conveyance being prior in registration, was entitled

to succeed over the lease to the defendant which

though prior in date was registered after the convey-

ance. The defendant appealed,

Dornhorst, for the appellant.

There was no appearance of counsel for the

respondent.

Cur, adv. vult.

On February 28, 1893, the following judgments

were delivered :

—

BuRNSiDE, C. .1.—I do not think any doubts exist

that an usufructuary mortgagee, having a right to the

possession of the mortgaged estate, has the power

sd 1 '.; or a s sign such right to a third party;- My
brother Lawrie has shown that by express Civil and

Roman-Dutch Law such power does exist, but the

important question for our decision is whether

Kadija Umma's lease to the first defendant of her

usufructuary possession in the mortgaged premises,

being unregistered, was defeated by the subsequent

purchase of her right title and interest as mortgagee

in the mortgaged property, and for myself I am of

opinion it clearly was not. The decisions on the

effect of the Registration Ordinance on the question,

"Vliat are such adverse interests as obtain priority

bj prior registration of the inakuments intended to

create them?" are of such varying authority and eftec6

as in my opinion not to he binding except as to the

isolated proposition that a deed prior in registration

voids a deed pri(ir in date by the same party and of the

same estate, they being deeds which, it is said, embrace

the identical estate and consequently deal with adverse

interests. However I may have dissented from this

decision I am bound by it. Beyond this I can find

no sufficient authority that a lease can be held to be

an interest adverse to the title on which id is certain-

ly dependent and out of which it is created. This

court has held that where the manifest intention of

the party executing a second conveyance is to create

an estate subject to an existing interest the Ordinance

does not apply, although the instruments purport to

create adverse interests, and the second interest can-

not be extended by ^the mere fact of registration.

It seems to me that this is sound and good law, and

at the same time it reasonably conserves the object

and intention of the Ordinance, which were, by giving

priority to registered deeds, to meet adverse interests

when they could not exist together and one would be

a fraud on the other. I am sure the Ordinance

could never have been intended to facilitate the com-

mission of fraud by means of registration. The
lease in this case was a good one for valuable con-

sideration, it bound Kadija Umma in contract and in

estate and her right title and interest was in all

respects subject to it. The two estates, those of lessee

and lessor, could and could only exist together. The

fiscal could sell no more than the right title and

interest of Kadija Umma, and the plaintiff, on the

other band, could get no more than what the fiscal

sold, viz., an estate on which the lease Was depend-

ent and which secured to him any benefits to which

Kadija Umma was entitled. He certainly was not en-

titled to say " I will accept the tenanoy" or " I will

defeat it." Jt is said that had Kadija Umma created a

second lease which had been registered it would have

def ated the defendant's lease. I may grant that pro-

position and yet it does not affect the question before

us. Such a secoiid lease would be decidedly adverse

because it affected the same estate, and the deeds

being fraudulent the one to the other the law gives

effect in the interest of registration to prior registra-

tion. But there can be uo fraud as against this

plaintiff. He should on the one hand have guarded

himself by covenant or otherwise against undisclosed

encumbrances, and if be bought with full knowledge

of this encumbrance intending to defeat it by regis-

tration he would make this court a pai'ty to his in-

tended fraud.

In my opinion judgment should be for the

defendants, reversing the judgment of the district

judge with costs in both courts.
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Lawrh:, J.—Kadija Umma was the creditor on a

mortgage bond over a garden and eight boutiqiues.

The bond gave her the right to possess in lieu of

interest for six years. Being in possession sfee leased

the land and boutiques for a term of four years.

I think that it ia not doubtfal that she had right

to lease.

In treating of antichresis (which is the same as a

usufructuary mortgage) the Digest (Z)?^. 20. 1. 11. 1.)

says of the creditor '' cum in usuras fructus perci-

piat, aut locatido aut ipse^ercipiendo kabifandoqtte"

and Voet (J'and. 20. 1. 23.) recognises the right of

the mortgagee to lease to others : siire ipse atdes

inhabitando seufunda colendoperciperefructum aut

vtilHatem velit seu dliii elocare."

In this case a special right to lease might be in-

ferred from the nature of the subject mortgaged. It

is impossible for one person personally to occupy

eight boutiques. The lessees from Eadija Umma
paid three years' rent in advance and entered into

possession. After this lease a judgment passed

against the lessor and in execution of that judgment

her right title and interest in the mortgage bond

was sold and was purchased by the plaintiff. He
registered his certificate of sale. He then instituted

this action in ejcetment against the lessees. In this

case I apprehend that the plaintiff who purchased

Kadija Ummas' interest at a judicial sale is in the

same position as if he had parchaaed from Kadija

Uiama herself, with this difference, that in a sale

ov assignment by her she would have warranted her

title and the purchaser would on that warranty have

hail an alternative right to sue her for damages.

At. the date of this sale to the plaintiff Kadija

Umma liad already parted with a valuable

part "of the rights given to her by the mortgage.

She had leased the land for f'liir years. That

Icft'e was binding on her, but fis the lessees

liad not registered she might have defeated it by

^'iving a second lease to tliird parties, provided they

took the lease and registered it without fraud.

Tlia continuance of the lessees' rigbls under the

unregistered lease depended on whether a party

appoiead claiming an interest adverse to their

lesse on valuable consideration by virtue of a

subsequent deed which had been duly register-

ed._ 'I%e plaintiff alleges he is such a party.

He holds a registered assignment of the mortgage

bond which gives a right to possess. The question

seema to be : Has a purchaser of lands and interest

adverse to those who hold a lease from the vendor ?

It was held by Caylev, J., in C. R. Negotnbo,

No. 23,748, Gren. Rep. (1874) p. 29. that a con-

veyance having been registered was entitled to prior-

ity over an unregistered lease. It was held "by

DiAS, J., and by myself in D. C. Chilam, No. 28.644,.

reported in 7 S.C.C, HI, that the vendee's interest

is adverse to a lessee's, I adhere to that jadgment.
1 keep in mind the judgment of Pbeak C. J., and
DiAS J., in D. C. Kandy, No. 70,020, reported i»

2 S.C.C. 79, which alKrmed a judgment of mine in-

the district court of Kandy ; but in that case thera

was no question of registration. In my opinion th&
lease is an interest adverse to an owner of land inas-

much as it prevents his having possession of it and
full rights over it. If the lease did not exist the
purchasei- would have right immediately to turn out
all squatters and tenants-at-will and thereafter to

occupy personally or to choose tenants on his owa
terms, I conceive that a tenant under an unregis-

tered lease is with regard to a purchaser who has
registered his deed in no better position than a ten-
ant-at-will.

It has been argued that if the interest created by a
lease be adverse to that created by a subsequent sale

and is made void by the prior registration of the sale,,

then the converse is true, that a lease granted by one
who has previously sold the laud makes the prior

sale void, if the lease be first registered. This is

not, to my mind, a sound argument. A lease is ad-
verse to a sale because it prevents the purchaser
from having complete possession ; but a sale is not
adverse to a lease, because it mer-jly changes the
party to whom the rent is to be paid. The estate

of the tenant is unaffected.

I do not attach importance to the fact that the
lessees have paid a part of the rent in advance,

because, I take it, if the unregistered lease were bind-

ing on the purchaser, he would not be t onnd by the
payment of rent in advance because such paynnjnt i.3

in hw only a lojin by the tenant to the lessor, aj was
decided in Nicolls v. Saunders, L. R. 5. C.P, 58.

On the ground of the prior registration of the sale

or assignment of the mortgage bond I am of opinion

that the plaintiff is entitled to prevail nnd I would

affirm the judgment with a slight variation, referring

to the mortgage as his title.

WiTHEHs, J.—If this was a case of first impression

I am certainly not prepared to say that I should pro-

pose to affirm the jndgment. But the previous

decisions of this Court on the policy of our Registration

Ordinances are too hard for me. They have

established a principle, if I may bo call it, which ha»

been recognised and acted upen too long for us to

disturb.

Printed at the "Ceylon Examines" Piiess, No. 16, Queen Street, Fort, Colombo,
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The principle I refer to is this, that the policy of

our Registration Ordinunce requires that the estate

of a person in iinmovefible property affected by an

instrument of the kind aimed at in section 38 of

Ordinance No. 8 of 1863, whether executed by that

person himself, his assign in law, or the fiscnl, shall,

if not otherwise expressed, be deemed to be the

highest estate which at any time during his owner-

ship the owner was capable of alienating, so that the

instrument first and alone registered, though last in

date, which purports to dispose of the right title and

interest of the party aflFected, shall, if for value and

without taint of fraud, prevail over all prior unregis-

tered instrument? affecting the same immoveable

property, whether they purport to dispose of the same
interest or create an incumbrance or carve a small

estate out of a fee simple, and shall, like Aaion's rod,

swallow them up w,th their charges, inounvbrances,

leasps and interests whatsoever affecting the pro-

perty. This interpretation of the Ordinance seems

to drown almost every question as to what adverse

interests are in section 39 of the Ordinance.

A'jcording to those decisions the dispositions of a

person's interest in immoveable property by an instru-

mtnt, however otherwise well executed is but con-

ditional on the party who t ikes the inatrumi'nt being

first at the registry, AH virtue by no means goes

cue of the e.fecutant, who signs away his property for

valuable consideration, if the instrument is not

registered. I am too much impressed with what has

gone before to do otherwise than affirm the judgment

of the court below.

As to Mr. Dornhorst's point about the character of

the fiscal's assignment, I think the judsrment-debtor's

right to hold and enjoy the mortgaged premises in

lieu of interest was a real right and appropii itely

assigned, to say nothing of the contract of hypothec.

Affirtned.

o :-

Present :

—

Lawkib, J.

(March 2 and 7, 1893.y

P. C. Hatton,

No. 12,011
Mathes v. Samseedin.

Criminal procedure—Charge notsummarily triable

—Acquittal—Powers ofpolice magistiate— Cevlon

Penal Code, section 317

—

Criminal c*rocedufe

Code, section 168.

In a caiie not suininarily triable an order of acquittat

recorded by a police ipagistrate amounts only to a

discharge under section i68 of the Criminal Procedure
Code and is appealable.

On a complaint against a person for committing
grievous hurt under section 317 of the Penal Code,

the police magistrate investigated the case and, holdiog

that though the defendant did cause the hurt com-
plained of he acted in self-defence, recorded an order

of acquittal

—

Held, that the police magistrate had no power to deal

with the question of self defence and determine the

prosecution, for in a case not summarily triable though

he might discharge an accused person if he considered

there was no evidence to go to a jury, yet if he found

there was such evidence he could not adjudicate upon

the worth of any suggested defence but should proceed

with the case with a view to committal to a higher

court.

The police magistrate investigated a charge of

voluntarily cau«ing grevous hurt under sestion 317

of the Ceylon Penal Code, being an offence not

summarily triable in the police court. The defend-

ant in his statement said ' I am not guilty", but

called no evilence. The police magistpate held

that the defendant did voluntarily cause the hart

charged (a stab with a knife, falling within the des-

cription of "grievous hurt" under the Code) but

"acquitted" h^n on the ground that he acted' in

self-defence. Against this acquittal the complainant

appealed.

Wendt, for the appellant. It is submitted that,

although the magistrate's order purports to" be an

"acquittal," against which an appeal lies only at

the instance of the Attorney-General, the order is

in effect a discharge from the prosecution under

section 168 of the Criminal Procedure Code, the

magistrate not having had the jurisdiction to acquit.

It is therefore appealable. The order is wrong on

the materials before the police magistrate. He has

found that defendant inflicted the injury chargL'd,

but has held a defence established, viz., that the act

was done in self-defence, which only a court compe-

t,'nt to convict or acquit could adjudicate upon. The

defendant should have been committed tor trial by

the district court or supreme court.

Cur. adv. vult.

On March 7, 1893, the following judgment was

delivered :

—

Lawrie, J.—The police magistrate investigated a

complaint that the accuse 1 had voluntarily caused

grievous hurt with a knife, an offence punishable

under section 317 of the Penal Code.

Although he had no power to try the accused sum-

marily, the magisrate acquitted him. Against an

acquittal no appeal lies except at the instance of the

Attorney-General, but this appeal may be entertained

because the order is not and cannot be an acqaittal,

but only a discharge under section I68 of the Crimi-

nal Procedure Code ; and an order of discharge in a

case not triable summarily is "n appealable order-

P C. G-ille, No. 7, 135, 8 S. C. C. 136. In the present
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case the magistrate has, I think, exceeded his powers.

He finds it proved that the accused voluntarily

caused hurt with a knife, and his reason for not

charging him is that the accused used the knife in

self-defence. The accused did not say so to the

magistrate. He only said: " I am not guilty."

But even if he had put in the plea of private

defence, such a plea when stated in a case not triable

summarily cannot be dealt with by the magistrate.

A magistrate does right to discharge a man when he

thinks that there is no evidence to go to a jury ; but

if he finds there is abundant evidence to go to a jury,

he may not adjudicate on the worth of a probable

defence which he has not yet heard. He is bound

to frame a charge, to inform the accused of his right

to make a statement, and to take the evidence the

accused may adduce.

I set aside the order and remit the case to the

police magistrate to proceed with it according to

law.

Set aside.

: o :

—

Present

:

—Witheks, J.

fJanuary 26, and February 2, 1893.y

^'No.^SsT"*' j
Maduwanwala v. Frederick.

Forest Ordinance—" Cuf—Felling and removing
trees—Ordinance No. 10 of 1885, sections 40, 45,

and 416— Ordinance No. 1 of 1892, section 27.

In section 40 of the Ordinance No. 10 of 1885 the
•word "cut" means the act of simply cutting and
not actually cutting down, and therefore evidence
proving the felling of a tree will not support a charge

' of cutting the tree.

-Charges under sections 40 and 46 of the Ordinance
No. 10 of 1885.

The defendants appealed against a conviction.

. Dornhorst for the appellants.

Drieberg for the complainant.

Cur. adv. vult.

On February 2, 1893, the following judgment was
delivered :

—

WiT^RS, J.—The accused are charged firstly with
cutting a reserved tree, namely a kina tree, on land
at the disposal of the Crown, in breach of section 40
of Ordinance No. 10 of 1888. It is a nice point
whether that section was not virtually repealed at
the date of the alleged offence, namely, July 4 or 5,

1892; but it need not be considered, as the evidence
goes to show that this kina tree was felled and
removed and not merely cut, The word "cut" in

that section means "cutting" simply and not
"cutting down".

The second charge is that the accused removed
the said tree and other timber from the said land

without a permit, etc., whereby they committed an
offence punishable under section 45 of Ordinance
No. 10 of 1885. Section 45, however, merely says

that the breach of a regulation made under Chapter
V. shall constitute an offence, but what rule, if any,

has been offended by these accused is nowhere
disclosed in the proceedings. The language of the

charge suggest that section 45 is a mistake for

section 46, but then section 46 of Ordinance No. 10

of 1885 has been repealed by sectioir27 of Ordinance
No. 1 of 1892.

In the result I must set aside the first convictioa

and quash the second.

Set aside.

Presnt

:

—Lawrie and Withers, JJ.

(February 17 and 21, 1898.^

In the matter of the application of Alut-
WBLEATOHARIGBY DoN ElIAS Db SiLVA.

Insolvency—Lying in jail fo7 debt—Residence pre-
vious to petition for sequestration—Jurisdiction—Applicationfor order to prosecute petition in a
particular court—Procedure—Ordinance No. 7 of
1853, sections 16, 17, 20, and 26.

Section i6 of Ordinance No. 7 of 1853 directs the
petition for the sequestration ofthe estate ofany person,
as insolvent to be made to the district court of the
district in which the debtor shall have resided or carried
on business for six moths next immediately preceding,
the time of filing such petition.

Section 17 empowers the Supreme Court to order any
such petition to be prosecuted in any District Court
without reference to to e district in which the debtor
resided or carried on business.

In an application to the Supreme Court under section
17 of the Ordinance for au order to prosecute a petitionm the District Court of Kandy by a person who had
resided in Kandy but who had been arrested under a
civil writ issued from the District Court of Colombo

'

and had lain in jail in Colombo upon committal there-
under for over 2 r days—

•

Held, that the proper court for a petitioner, who has
lam m prison for more than 21 daj's under a writ in
execution of a judgment, to submit a petition for the
sequestration of his own estate, is the court of the dis-
trict in which he resided or carried on business for six
months immediately prior to his incarceration, and
that, the Distiict Court of Kandy thus already having
jurisdiction, the application could not be entertained

//«/rf further, that to an application under section 17
ot the Ordinance must be annexed the petition the
declaration of insolvency, the account and affidavit,
intended to be submitted by the petitioner for the
sequestration of hia own estate, so that the Supreme
Court might be satisfied of the bona fide intention of
the petitioner to inititate insolvency proceedings
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The petitioner in this matter, who was a resident

of Kandy, was arrested in Kandy on December

12, 1892, under a writ against person issued from

the District Court of Colombo in execution of a

j udgraent. Having been produced before the District

Court of Colombo, he was on December 13, 1892,

committed to prison, and he lay in jail at Hultsdorp,

Colombo, under that -commitment until the date

of the present application, which was made ou

February 17, 1893. The petitioner, setting out

the above facts, which were supported by an affidavit,

and stating his desire to peiition for the seques-

tration of his own estate and for bis adjudication

as insolveut, prayed for an order under section 17

of the Ordinance No. 7 of 18.53 allowing him to

prosecute such petition in the District Court of Kandy,

the ground of his application being ihat the District

Court of Kandy would not otherwise have jurisdiction

in the matter inasmuch as he, having been in jail in

Colombo since December 13, 1892, would not have

resided in Kandy for six months next immediately

preceding the time of the filing of his intended

petition.

Sampaye for the petitioner.

Cur. adv. vult.

On February 21, 1893, the order of the Supreme

Court was delivered by i
—

Withers, J.—If we had advised ourselves that we

could entertain this petition, we should have felt

bound to reject it for want of suflficient material. It

Wrtnted proof of incarceration in a prison for more

than 21 days under a civil writ against person in

execution of a judgment, and to it should have been

annexed the petition, declaration of insolvency, the list

and affidavit intended to be submitted by the peti-

tioner in a District Court for the sequestrntion of his

own estate, that we might have been satisfied of the

bona fide intention of the petitioner to initate in-

solvency proceedings. But we do not think we can

entertain this application.

Our opinion, after perusal of the Insolvent Estates

Ordinance No. 7 of 1853, and more particularly

sections 16, 20, and 26 of that Ordinance, is that the

proper court for a petitioner, who has lain in custody

in prifon for more than 21 days under a wrifagainst

person in execution of a judgment debt in the civil

courts, to submit a petition for the sequestration of

his own estate, is that in which he has resided or

carried on business for six months immediately prior

to his. incarceration in any local prison.

Lawsie, J., concurred.

Present .—^v-B.sma^, C. J., and Withers, J.

{October 1^ and November %, 1892.)

D. C. Chilaw, 1 Mohammado Umma v. Cadbr
No. 401. MOHIDBEN,

Civil Procedure—Action by minor—Appointment
of nextfriend—Application by way of summary
procedure—Defendant to the action—Respondent
—Civil Procedure Code, sections 375, 377, 478,
481, 492, AM, and 50-2.

In an application for the appointment of a next friend
of a minor for the purpose of instituting an action on
behalf ofthe minor, the intended defendant need not be
made respondent to the petition, notwithstanding the
provision to that effect in section 481 of the Civil
Procedure Code, which only applies to cases where a
petition for a minor to be represented by a next friend
is made in the course of or as incidental to an action.

When an action is brought on behalf of a minor with-
out the due appointment of a next friend, the proper
course tor the defendant is not to file answer but at

once to move the court to have the plaint taken off

the file.

This was an action in ejectment by a minor repre-

sented by Tangachchi Umma as next friend of the

minor. There did not appear to have been any

appointment of Tangachchi Umma as next friend

for this particular action, but with the proceedings •

was filed an order on a petition entituled in another

action—D.C. Ohilaw,No. 25,641—whereby Tangach-

chi Umma had been appointed next friend of the

present minor for the purpose of instituting an

action to set aside the decree in that action on the

ground of fraud.

The defendant filed answer in the present action,

and at the same time moved that the plaint be taken

off the file on the ground that the provisions of section

481 of the Civil Procedure Code had not been

complied with, there being no application by way of

summary procedure for the appointment of the next

friend, Uiiming the defendant as respondent. The

district judge disallowed this motion and fixed a day

for the trial of the action.

The defendant appealed.

Wendt for the appellant. The order appointing

a next friend in D. C. Chilaw, No. 25,641, was

irregularly accepted here. There must be a special

application for the purposes of each particular case,

which must be accompaoied by the plaint in the

action intended to be brought (D. C. Kalutara,

No. 68, 2 C. L. R. 82;. Under section 481 of the

Civil Procedure Code, application for the appoint-

ment of a next friend must be by way of summary

procedure to which the defendant must be made a

respondent. By "defendant" in section 481 must

be undei:stood, it is submitted, the defendant in the
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intended action. The defendant is of course inter-

ested in having a solvent person as next friend, who
will be liable for the defendant's costs. There being

no proper appointment of a next friend, the defend-

ant rightly moved under section 478 to have the

plaint taken off the file, and his application should

have been allowed.

There was no appearance of counsel for the

plaintiff.

Cur. adv. vult.

On November 8, 1892, the following judgments

were delivered :^

BuRNSiDE, 0. J.—The order of the district judge

in this case must be set aside. Our ruling in the

gase reported in 2 0. L, R. 82 governs the ease.

I incline to the opinion of my brother Withees
as to the practice which shonld be observed on appli-

cations for the appointment of a next friend to

enable a minor to institute a suit. The Code is cer-

tainly perplexing on the question, and it is as well

tliat some indication of our opinion shonld be given

for the guidance of practitioners pending an authori-

tative decision if it should become necessary.

Withees, J.—According to the plaint this pur-

ports to be an action in ejectment by one Mnhamadu
Urriraa a minor, by lier next friend Tangachehi

Umma. The plaints itself purports to be that of the

plaintiff by her proctor James Lemphers.

The plaint was improperly accepted by the court

and would, no doubt, not have bee'i acceiitedif atten-

tion had been called to our judgment reported 2

C. L. R. 82. Not but that the iicceptance of the

plaint at all is matter for great surpiise, for there is

really no order herein sanctioning the appointment

of a next friend. There is an order on a petition at

page 22 of this ieoord' allowing the application

therein, but that petition is entituled in a separate

suit—No. 25,641 of the District Court of Chilaw

—and the ground in that petirioii for the appointment

of a next friend was the intention to institute an

action on behalf of the present minor to set aside

the jadgmeut in No. 25,641 as one recovered by

deceit against the minor and others, whereas the

object of this suit, as I have said before, is to eject

certainj)eople from certain lands.

The defendants in the present action appeared and

by their proctor filed answer on Augu4 18, and then

and there moved the eonrt to take the plaint off the

file, for the reason, ammg others, that the provisions

of section 481 of- the Civil Procedure Code had not

been complied with. The motion was disallowed by

the learned judge, and it is from his order of

September 6, that this appeal is taken.

Section 481 was not brought to our notice during

the argument of the case reported in 2 C. L. E. 82

before referred to, and though we think the plaint

must be t'iken off the file for the reasons hereinbefore

indicated, it behoves us to deal with this particular

point.

The sections in Chapter XXXV. of the Civil Pro-

cedure Code, with the exception of sections 492, 491,

and 502 and the section in question, 48 1, are bor-

rowed from the Indian Civil Procedure Code. Sec-

tion 481, down to the words " in the action" with

which the fourth line commences, corresponds with

the provisions of section 445 of the Indian Civil

Procedure Code ; the rest is entirely new matter,

and very embarrassing matter too.

This section provides that the appointment of

the next friend of a minor shall be made after

application by way of summary popcedure, supported

by affidavit showing the fitness of the person pro-

posed, and also that he has no interest adverse to

the minor, and thtt to such application the defendant

shall be made resp )ndent;

In Chapter XXIV, relating; to summary procedure,

is laid down how a petition by way of summary pro-

cedure shall be framed . Such a petition has to contain,

inter alia, the name, description and place uf aliode

of the respondents, and thereupon the court is

empowered to make an alternative order of the

nature indicated in section 377 of the Code.

Now, the word " defendant" implies its co-relative

" plaintiff", but in a case like the present where

there is no action instituted and the object of the

petitioner is to obtain leave to institute one by a

next friend, there can be no plaintiff at the time the

petition is presented, and consequently no defendant.

It was suggesfed by Mr. Wendt that to meet such

a case a defendant must be taken to mean an intended^y,

as well as an ej.isting, defendant. To make the

new and added matter in this section sensible, cicLer

that suggestion must be given effect to, or wo must
hold that this S"ctiou is intended only to 'apply to

cases where a petition for a minor to be represented

by a next friend is made in the course of an action,

or as incidental to an action, to adopt the languaga

of section 375 of the Civil Procedure Code.

Hitherto, and as I believe it is still the practice in

our courts at home, an application by a minor for

the appointment of a next friend to institute a suit

on his behalf has been made ex parte on the usual

well-known materials, it being open to a defen(l:int^

Pbinted at the "Ceylon Examinbb" Pbesb, No. 16, Queen Street, Fort, Colombo,
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to apply to have the order vacated on the ground

that the proposed next friend is not a fitting and

competent person. For my part I think that that

practice should still be maintained, section 481 not-

withstanding.

In any event, this order must be set aside with

costs arising out of and incidental to the application.

The defendant must pay the costs of and consequent

on his answer which he filed in bold disregard of the

judgment of this court reported in 2 S. 0. C. 43.

Adjudged and ordered accordingly.

Set aside.

-: o:

Present

:

—Lawhie and Withees, JJ.

{March 7 and 16, 1893.)

i). C. Colombo,
No. C 868.

Abdul Ally v. Cadekavaloe.

Sale of goods— Warranty—Misrepresentation—
Eviction—Repetition ofprice.

By Roman Dutch Law there is implied in every

contract of sale of goods a warranty by the vendor that

the purchaser shall have the absolute and dominant
enjoyment of the goods. But before the purchaser can
recover damages for breach of such warranty, or claim

back the price, he must suffer eviction by thejudgment
of a competent cchart that tlie goods were the property
of some third party. Such judgment is not binding on
the vendor unless he is called upon to warrant and
defend the purchaser's title.

The plaintiif sued to recover a sum of Rs. 499-31,

being the price paid by him to defendant for a quan-

tity of cocoanut oil sold by defendant to plaintiff, who
averred that at the time of sale the oil was not defen-

dant's but the property of a third person. The addi-

tional district judge gave judgment for the plaintiff.

The defendant appealed.

The facts are fully set out in the judgment of

Lawrie, J.

Ramanathayi S.-G. [Grenier with him) for the

appellant, cited Clarke v. Dickson, E. B. &. E. 140;

27 L. J. Q. B. 223.

Wendt {Loffs with him) for the plaintiff, cited

Eichholsz V. Banister, 34 L. J. 0. P. 107.

Rama7iathan, in reply.

Cur. adv. vult.

On March 16, 1893, the following judgments were
delivered :

—

Lawrie, J,—A contract of sale was perfectted

between the plaintiff and the defendant. The oil

Vas deliverid and the jprice was paid. The plain-

tiff alleges that he purchased that oil because the
defendant represented that he was the true owner,

and that that same oil was afterwards taken out

of the plaintiff's possession by the police ; that

it w.is sold by order of the police court and t'tat

that court refused to give the proceeds of sale to the

plaintiff but awarded these to Mr. Dias who, the

plaintiff says, was the true owner of the oil. The
plaintiff prays for repayment of the price as for money
had and received by the defendant to the use of the

plaintiff.

In the answer the defendant is silent as to the

alleged representation, and it rnu4 be taken tliat he

admits that he rupresented lo the plaintiff that he

was the lawful owner. He deuied that the oil he

sold to the plaintiff belonged to Mr. Dias or that the

police niiigistr.ite ha 1 jurisdicdon to dispose of tlie

proceeds of the sale.

The learned district judge (Mr. Templer) sustain-

ed the action as one for repetition of moiiev had and-

received by the defendant to the use of the plaintiff

as fiir a consideration that failed, and he gavei

plaintiff judgment on the ground that there was a

total failure of consideration for the payment of-

Rs. 499 31 made by the plaintiff to the defendant for

the oil in question. Assuming that there was a

failure, we must determine who was to blame ; who

is responsible for that failure of consideration. The

action in my opinion cannot be maintained on the

allegation of representations because it is not'

alleged that these representations were false to the

knowledge of the defendant who made them. I

apprehend that it is well settled law that injury

caused by a statement false in fact, but not so to the

knowledge of the party making it or made with

intent to deceive, will not support an action. (See

Evans v. Collins: Shrewsbury v. Blount: Raw-

Ihigs V. Bell : Ormrod v. Huth : and other cases

collected in 2 Sm. L. C. p. 97.)

Then, I hesitate to say that this can be regarded as

an action on the warranty of title implied in every

sale of property of which the vendor was in possession

at the time of the sale. In the first place, the action

is not laid on warranty. The plaintiff does not de-

clare on a contract express or implied—that he was

bound to do, if he relied on it, and that he did not rely

on or found on the warranty is further shown by the

absence of a prayer for damages for breach of war-

ranty ; but if it be an action for damages for breach of

warranty it was brought too late, more than two years

after the alleged eviction. It may be that, in addi-

tion to an action for damages for breach of warranty,

the purchaser on eviction had a legal claim for resti-

tution of the price. This claim was not prescribed,

being of the nature of an action for money had and

received. Now, in considering this aspect of the case,

it is most important to remember that the plaiatiff
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does not charge the defendant with any fraud or de-

ceit. In considering tlieir respective positions we are

bound to hold that the defendant, if mistaken in fact,

was innocent of any deceit and intention to deceive.

The cases oi Robinson v. Anderfon, Peake p. 9-4, and
Cripps V. ReaJe, & Term Eep. 606, may be in

point, and to quote the words of Lord Kenyon in

the former case, " though the action imputes nothing
criminal to the defendant, his title is disafBrmed^

for it appears that he received money which he had
no right to and which he must therefore return"

;

or from Lord Kenyon'^s judgment in the latter case,

" the money was paid under a mistake an action

for money had and received will lie to recover it back".

These decisions are in conformity with the general

rule that an act done or a contract made under a

mistake or ignorance of a material fact is,, to use the

words of Story (Equity Jurisprudence, section 140),

voidable and relievable in equity. He illustrates this

thus :
" A buys an estate of B to which the latter is

supposed to have an unquestionable title. It tarns

out, upon due investigation of the facts unknown
at the time to both parties, that B has no title

(as if there be a nearer heir than B who was si^-

posed to be dead but is in fact living). In such a

case equity would relieve the purchaser and rescind

the contract" pandStoryadds (section 142>: "In cases

of mutual mistake going to the essence of the con-

tract it is not necessary that there shall be any pre-

sumption of fraud ; equity will often relieve, however
innocent the parties may be»'

'

Indeed, no proposition seems capable of being

more nmply illustrated nnd supported than that

money paid in ignorance of the facts is recoverable—

Kelly v. Solari 9 M.& W. 54, Townsend v. Crowdy
8 C. B. N. S. 477. This is certain, that before

the plaintiff can succeed on the ground of mistake

Or on the grounds of breach of warranty or of

representation he must prove (1) that the oil

which he purchftsed from the defendant did not

belong to the defendant but did belong to Mr Dias,

(2) that lie (the plainufT) was deprived of that oil,

was evicted from possession by the order or decree

of a court of competent jurisdiction in that behalf.

Now, it may be taken to be proved that on

Januajjv 11 or 12, 1889, Mr. Inspector Jonklaas

received instructions to search for two tons of oil

and that he seized two pipes containing oil in the

plaintiff's store. The proof that the oil which was

then seized was the oil which the defendant sold to

the plaintiff depends on the credit to be attached to the

testimony of Suppaya. I shall only say that the evi-

dence is open to doubt. But it is not proved by

evidence recorded in this civil case that the oil s*

seized belonged to Mr. Dias. It is impossible to

import into this the evidence and verdict in the

criminal case. Further, the police court probably

exceeded its powers in ordering that oil to be

seized and sold. It certainly exceeded its power in

ordering the price to be paid to Mr. Dias, The
plaintiff here submitted to what appear to have

been orders and pi'oeeedings ultra vires of the

police court, and if from want of skill he failed to

convince the police magistrate that the oil ought to

be restored to him or that the price ought to be paid

to him, the loss must rest on him and not on the

defendant.

I would set aside the judgment and dismiss the

action with costs.

WiTHSBS, J.—This may be briefly described as an
action for the breach of warranty of title to oil sold

and delivered by the defendant to the plaintiff at

Colombo in January, 188&.

As an action on an express warranty, namely, that

at the time of the contract of sale and delivery the

defendant warranted the oil to be bis, it quite fails

;

there is^ no evidence to that effect. And as to the

allegation that the plaintiff was induced by this

representation to buy the oil, that is pure fiction.

By Roman Dutch Law every contract of goods
sold and delivered implies a warranty from the vendor
to the purchaser that he shall have the absolute and
dominant enjoyment of the goods. Before, however,
a purchaser can recover damages for a breach of such

warranty or for the recovery of the price paid with
interest, he must be evicted therefrom by the judg-

ment of a competent court, in an action between h m.

and a third party, that the goods belonged to that

third party. Nor is a judgment of that kind binding

against the vendor unless he is called upon to war-

rant and defend the purchaser's title.

I confess I think that on the pleadings the de-

fendant was really entitled to judgment. The
circumstances alleged in the libel do not disclose

such an eviction as will support the plaintiff's action.

To my mind the evidence led to identify the oil sold

and delivered by the defendant to the plaintiff mth
the oil taken from the plaintiff's stores and ultimately

disposed of by an order of the magistrate is quite

insufficient. The identity unproved, the whole case

for the plaintiff falls to pieces.

I am for setting aside thejudgment and dismisBing

plaintiff's action with costs.

Reversed.



No. 42.] THE CEYLON LAW REPORTS. 167

Presetit

:

—Iji^wsiE and Withebs, JJ.

(Dece?.Kier 16 and 20, 1892.)

No 1 0?o' (
Settadobis v. Hendrick.

Receiver—CivilProceduie—Appointment ofreceiver
—Actionfor land between co-owners—Right to Of

interest ?» land—Preservation of properiy—Pro-

tection of pecuniary interest of owners—Civil

Procedure Code, section 671.

Plaintiff and defendant became purchasers of a
crown land at an auction sale. After the purchase the
defendant dug certain plumbago pits in the land and
began to take out plumbago, and the plaintiffinstituted

this action, claiming his share of the plumbago and
praying for a writ of sequestration. Subsequently,
but before the summons was issued to defendant, plain-

tiff applied under Chapter L of the Civil Procedure
Code for the appointment of a receiver, alle^ng that
defendant was continuing the mining operations and
appropriating the plumbago to himself and that the
defendant not being possessed of property the plain-

tiff would not be able to recover the value of his phare
of the plumbago. The court granted the application.

At the date of the action the crown had not made any
grant to either plaintiff or defendant, but at the date
of the order of the court appointing a receiver a grant
had been made out in favour of the plaintiff and
defendant, though not delivered.

Held that the order appointing a receiver was im-

properly made

—

By Lawrie, J., on the grounds (i) that summons
not having been issued the action had not com-
menced at the date of the order and therefore the

land in question was not the subject of an action, in

respect of which a receiver could be appointed under
the Civil Procedure Code, (2) that a receiver could be

appointed for the protection of the property itself and
not of the pecuniary interest of the applicant, and it

not being shov/n that the defendant was mismanag-
ing the property, the reason for the appointment
of a receiver did not exist, and (3) that in the case of

co-owners a receivership ought not to be allowed any
more than an injunction, except in the case of waste,

which was not shown here.

By Withers, J., on the ground that the application

being one incidental to the main action and not a

separate independent matter of sumniary procedure, it

was incumbent on the plaintiff to shew that not merely

at the date of the order but at the date ofthe institution

of the action he had a right to or interest in the land

within the meaning of section 671 of the Civil Proce-

dure Code, and as at the date of the action the crown

grant had not been made the plaintiff had then had no

such right to or interest in the land.

On the filing of the plaint on February 5, 1892,

the plaintiff obtained a writ of sequestration under

which the plumbago dug out by defendant was

Sequestered. Thereupon the defendant made an

application to dissolve the sequestration, which the

district judge dieallowed. Upon appeal, however, the

order of the district judge dissallowing the application

for dissolution of the sequestration was set aside by

the Supreme Court on July 1, 1892, by its judgment

reported supra p. 63.

The present application for the appointment of a

receiver was made on October 4, 1892 (summons not

having yet been issued to defendant), the plaintiff

alleging that the defendant had resumed the mining

operations iii August, 1892, and was digging plumbago

from the pits in question and daily removing the

plumbago so dug without giving any share to plaintiff,

and that defendant was preventing the plaintiff from

entering upon the land. The plaintiff further alleged

that by the time the transfer was granted by the

Crown the plumbago in the land would have been

dug and removed by defendant and the land

which was rich in plumbago would then become

useless to the plaintiff, that the defendant was under

agreement to sell his share in the land to a third

party as soon as the Crown grant was obtained, that

defendant was not possessed of property to enable

plaintiff to recover the value of his share of the

plumbago, of which a quantity to the value of about

Rs. 96,000 had already been dug, and that unless a

receiver was appointed the plaintiff would suffer great

and irremediable damage and loss.

The circumstances of the sale of the land by the

Crown and the purchase of the same by plaintifl^

and defendant are fully set out in the judgment

of Withers, J.

The district judge allowed the plaintiff's applica-

tion and by his order of October 26, 1892, appointed

a receiver. The defendant appealed.

Ramanathan, S-G. {Dornhofsi with him) for

appellant.

Wendt, for the plaintiff.

Cur. adv. vtilt.

On December 20, 1892, the following jutlgments

were delivered :

—

Lawbib, J.—I am of the opinion that the order

of appomtment must be set aside. In the firfet place,

the land was not then the subject of an action.

True it is that, more than ten months ago, the

plaintiff filed a plaint, but on October 28, when,

this order for a receiver was made, summons had

not issued. Section 671 of the Code gives juris-

diction to a court to appoint a receiver only in the

course of an action, and there is no action until sum-

mons is issued. See D. C. Kalutara No. 34.092, 3

S. C. 0. 158 and D. C. Matara No. 82,282. 6 S. C. C.

93.

Bat in view of the opinion of the Chief Justice

in the case last referred to, this first ground on

•which I rest my judgment may be doubtful, and I

rely, secondly, on this, that the plaintiff has not shewn

that the appointment of a receiver is necessary for

the "restoration, preservation, or better custody or

management of the property". It is not alleged
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either in the plaint or in the application for a

receiver or the affidavit thereto annexed, that

the firat defendant is mismanaging the land. So

far as appears, he is carrying on the same

operations in the same way as a receiver would do.

There is here no question as to the restoration, pre-

servation, better custody or naanagement of the

property. The reason, why a receiver is asked for, is

to protect the plaintiff's pecuniary interests, to en-

sure that half of the profits derived fmm the digging

of plumbago shall be reserved for him in neutral

hands. As I read section 671, the court is not

authorized to appoint a receiver to protect the pecu-

niary interests of one of two joint owners but only

to protect the property itself, and when there is no

reason to think that the property is in danger or

that a receiver would deal with it otherwise or

better than the co-owner in possession, then the

court ought to refuse to interfere. The observa-

tions of Clarence, J. in the CoAet oaSe, 4 S. C. C,

147, are in point: "It is not shewn iti sup-

•' port of the application, aiid in fact there

" has been hardly the attempt to shew—that

" the estates are being impaired or mismanaged

"ad interim * * * Plaintiff in asking for a

" receiver * * does so upon the merits of his

" case and nothing else, and to ask the court to

" grant a receiver upon such grounds is in effect to

" ask the court upon a motion for a receiver, an

" interim matter, to prejudge the whole'case'"

Lastly, assuming the defendant to be what the

plaintifE alleges he is (and the plaintiff cannot ask

us to regard the defendant in any other way), the

defendant is jointly entitled to the property with

the plaintiff. The relative rights and remedies

of co-owners of land from which one is remov-

ing plumbago were fully cbfisidered by this court

in D. C. Galle No. 41728 reported 2 S. C. C. 166.

There Sir John Phear held that if one co-owner

was wasting the common j*bperty in excess

©f 'his co-projirietary righfe the proper course

for the injured co-proprietor was to ask for an

injunction and for an aecoiint of the plumbago

already raised and if he desired it, for a partition of

the land. Injunction would bfe granted onl^ tb rei3tra,in

waste or the exercise of powers in excess of the Co-

oWn^r'fl rights. An injunction-, I apipreh'ertd, would

not begranted to restrain one co-owner from the

exercise of the usual rights of ownership, but btilf.to

prevent destruction or waste. In the present case,

from the application for a receiver and from the

powers granted to him by the district court on the

motion and vsrith the approval of the plaintiff, it is

plain that the plaintiff desires that the plumbago

be dug and sold. He does not complain that such

digging and selling is waste. It is, according to him,

a proper management of the estate, the only question

is as to his share of the profits, and for the reasons

I have given I think he is not entitled to remove his

co-owner at this stage from managing the common

property in a way which, both are agreed, is the

right way.

I would set aside the appointment with costs.

Withers, J.—As it is a condition precedent

required by section 671 of the Civil Procedure Code

that a party to an action who applies to the court for

the appointment of a receiver of property, the subject

of that action, shall establish a,ptima fade right to or

interest in such property before he can secure the

desired order, the first and principal question for Us

to decide is whether the plaintiff has shown himself

entitled to the order he has obtained. The subject

of the action, which was instituted on February 5,

1892, is two parcels of land in which plumbago has

been found, and though the prayer of the action as

originally framed was limited to an order of " seques-

tration" and judgment for damages against this ap-

pellant and others it was extended by leave of the

court on September 28, so as to embrace a declara-

tion of title in a moiety of the two parcels and a

decree for possession.

These are the facts upon which the plaintiff

bases Jiis alleged " pri?na facie right to or inter-

est in" the two parcels of land :—The parcels

were crown lands. On September 9, 1890, the

plaintiff and first defendant signed printed forms

Of conditions of sale acknowledging, in the one,

to have that day purchased one parcel for

Rs. 60, and, in the other, to have purchased the

other parcel for Rs. 205. A condition of both

purchases was that one-tenth of the price should be

paid the day of purchase and the balance {sic) within

one month from that day. That condition unfulfilled,

the terms were that "the purchase shall be consider-

ed void" and the one-tenth deposit and certain sums
and fees forfeited. In neither case was the required

condition fulfilled. Accordingly, so the learned

judge finds, the parcels were advertised for re-sale on

September 1, 1891, but they were not ^ut for sale a

second time. What happened instead was this. On
September 16, 1891, the Government Agent of the

Southern Province caused this, amongst other entries,

to be made in his register of Government land sold in

the district of Galle in the column entitled " name of

purchaser" : " Let original purchaser pay balance with

Printed at the " Gb^bon IDxitiiiiNBR" Pbesb, No. 16, Queen Street, Fort, Colombo.
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" interest up to date ; Siyadovis {i. e. plaintiff) to

" waive his rights in favour of Hendiick (i. e. defend-

" ant)—present the other man." Hendrick according-

ly did pay up thi balance with interest due on the ori-

ginal sales. Previoui^ly to this record in the register

just referred to Crown lands sale slips N and in the

s;iid Government Agent's oflfice relating to the parcels

in question were fil'eJ in on September 1, 1891, with

the numbers of the lots and the name of W. A. Hen-

drick as purchaser. On October 11, 1892, two grants

of these two lots were made out in favour of plaintiff

and defendant jointly, but they have never been de-

livered to the grijutees therein named because, accor-

ding to Mr. Maoleod, the grantees have not attended

to receive them, as, he says, they should do. The

appellant appears to have paid the deposit money on

account of both parcels at the date of the original

sale. Neither was let into posession of the parcels

by competent authority. The appellant says he was

put into possession but he does not say by whom ; so

I suppose it was by himself, not that I wish to imply

that be did so mala fide, for I think he had fair

ground to consider himself the sole purchaser of the

two parcels in September, 1891.

It may be as well here to answer the appeal made

to us to interpret the words—" on the application of

any party who shall establish a primafacie right to

or interest in such property," which are introduced

into Chapter L. of our Civil Procedure Code,

which, with the exception further of section 672

in the same Chapter, are borrowed from the pro-

visions of Chapter XXXVI. of the Indian Civil

Procedure Code. The words just recited were,

I imagine, put in pro abundanti cautela, for no party

to an action could very well^apply for the appointment

of a receiver who had no right to or interest m the

property which is the subject of the action.

I presume that, at the time when the order is asked

for, a party must have a right to the immediate pos-

session of the pirticular class of property or a vested

interest in it suScient to entitle him to have it pro-

tected in circumstances which appear to the court

to necessitate the protection of the property by an

independent and competent person. A party may
have a right to the immediate possession of property

without any estate in or title to it, or he may have

an e.state in or title to property without the right to

immediate possession of it, such as a usufructuary

mortgage or lien-holder on the one hand, or a

remainderman on the other.

Again, whether the party has such a present right

to or interest in any particular kind of property will

depend on the nature of the property. If immove-

able property, there must be a crown grant, notarial

instrument of agreement or assigment or a duly

executed will followed by the death of a testator or

an intestacy with next of kin in a recognised degree.

I say it with diffidence, and should prefer not to say

so at all for fear of prejudging the case, but I feel

bound to express an opinion on the pomt, that at the

date of the order the plaintiff had disclosed a prima
ya;«e interest in the^e two parcels of land and my
authority for this opinion is the judgment of tne

Privy Council in Hutton v. Lippert, hi L. J. P. C. 54.

This, however, by no means concludes the matter.

In the first place it is to be remembered that this

application is one incidental to the main acjiion and
not a separate independent matter of siiiamary pro-

cedure, and before this application could be allowed

I think it was incumbent on the plaintiff to show that

at the date of the institution of his action he had a
right to or interest in the property in question. In
the absence of the completed crown grants at that

date I cannot say that he has established as at that

time ^ prima facie right to or interest in the lands,

and I can only repeat my regret that I feel bound to

express any opinion on the matter at all.

For this reason, I am of opinion that the order

appointing a receiver should be set aside and the

plaintiff's application dismissed with costs in both

courts.

5"^/ aside.

Present.:—Withebs, J.

(fanuary 19 and 26, 1893.^

Ae^f')^—-^^No

Criminal law— Unlicensed diggingforplumbago—
Forest Ordinance Na. 10 of 1885

—

Breach of rules

framed under section 41—Mens rea-^Bona fide

mistake—Crown land—Evidence.

Section 41 of Ordinance No. 10 of 1885 provides for

the making of rules, inter alia for regulating or
prohibiting the digging for plumbago in any forest

not included in a reserved or village forest.

A rule framed under the above section enacted that
" no person shall dig plumbags on any land at the
disposal of the Crown except on permission granted
under licence" in a prescribed form.

Held that the condition of the mind of the accused

person is not an element in the oflFence created by the

above enactments, and therefore a bona fide mistake

that a Crown land in which plumbago is dug is private

property affords no defence.

Held also that in a charge for breach of the above

rule it must be proved that the land is forest land at

the disposal of the Crown and not included in a re-

served or village forest, and that the deposition of a

witness that the landis "Crown land" does not amount

to such proof.

Three defendants were charged in this case with

having " dug plumbago oa land at the disposal of the
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Crown withoat permissioa in breach of rale 47 of the

rules passed under the provisions of Chapter IV. of

Ordinance No. 10 of 188S, and published in the Gov-

ernment Gazette on January 28, 1887, and thereby

committed an offence punishable under section 42 of

the Ordinance No. 10 of 1885".

Their defence was that they bonafide believed that

the land belonged to one Kadiravaloe, whose permis-

sion they had to dig. The police magistrate, however,

convicted them, and they appealed,

Domhorst, for the appellant.

Nell, 0. 0., for the Crown.

Cur. adv. vult.

On January 26, 1893, the following judgment was

delivered :

—

Withers, J.—The defendants have been convicted

of the offence of breaking the following rule

prescribed under section 41 of Ordinance No. 10 of

1885 :
—" No person shall dig plumbago on any land

"at the disposal of the Crown except on permission
" granted under license in form annexed." The
main defence was, that it was a bona fide mistake :

that the defendants believed they were digging plum-

bago on one Kathiravalu's land, for which they said

they had his license. Granted that it was a bona fide

mistake, the condition of mind is not an element iu

this offence, and, in my opinion, this plea would not

avail them. But, in this case, there is a defect of

proof in an essential matter of a negative character,

which the prosecution is bound to adduce. The rule

in question could only apply to forest land not includ-

ed in a reserved or village forest, and it should have

been shewn that the land from which the plumbago

was dug was forest land at the disposal of the Crown
and not included in a reserved or village forest. As

Mr. Dornhorst observed, there was really no evidence

of the nature of the land led by the prosecution, and

the defendant's witness nearly but not quite supplied

the defect. He deposed that the land on which the

plumbago was dug was Crown laud, but that is not

enongh.

The conviction is set aside and the accused

acquitted.

Set aside.

;o:-

Present

:

—Burnside, C. J., Lawbie and

WiTHEKS, JJ.

(March 3 a»^24, 1893.y

D. C. Colombo,
No. C

'olombo,
I

1,143. 1
Abubakeb v. Febeba.

Civil Procedure—List of documents relied on by a
plaintiff—Requisites ofsuch list—Admissibility of

documents—Civil Procedure Code, section 51

—

Pleading—Action in ejectment—Particulats of
title—Plaint.

The list of documents relied on by a plaintiff in an
action and required to be annexed to the plaint by sec-
tion 51 of the Civil Procedure Code should succinctly
state the names of the parties, dates, and nature of the
instruments and other particulars sufficient to enable
the defendant to understand what is ^oing tobe proved
and to make necessary inquires relating to them, and
there must also be shewn a clear connection ofthe do-
cuments with the plaintiffand the subject matter ofthe
action. Otherwise the documents-referred to in such
list are not admissible in evidence.

So Held by Lawrib and Withbrs, JJ.

In an action for title to land and recovery of poses-

sion

—

Held by BurnsidB, C. J., and Withers, J., that
where the plaintiff has a present fee simple absolute in
the premises it is sufficient to state that fact in the
plaint and it is not necessary to plead all the steps in
the title.

But Held by Withers, J., that if a plaint alleges that
the estate once in another has now vested in the plain-
tiff, it must state the name of that other and the date
and nature of the conveyance. If the plaintiffhas only
a particular estate as distinct from one in fee simple, or
if in the case of an estate in fee simple it is not yet in
possession, the steps in the title must be indicated and
the nature of the instruments passing it must be stated.

D. C. Batticaloa, No. 108, 9 S. C. C. 185, i C. 1,. R. 75,
referred to and commented on.

Ejectment.

Plaintiff sued the defendants in respect of two
allotments of land. With regard to one he pleaded :

" On or abouD tlie 10th day of February, . 1 883, by
virtue of a fiscal's conveyance dated the lOth day of

February, 1883, the plaintiff became the lawful owner
and proprietor and wan put in possession of the fol-

lowing property," which he described. With regard

to the other, he pleaded : " On or about the 16th

day of May, 1885, the plaintiff became the lawful

owner and .proprietor of the land [which was describ-

ed] by virtue of a notarial instrument of transfer No.

1,911 dated 16th May, 1885, made in his favour by

Mahallum Ibrahim Saibo Alim Saibo Ahamado, who
was then the lawful owner of the said land." He
also pleaded prescription and complained of a trespass

committed by the defendants.

To the plaint was annexed a list of documents

relied on by the plaintiff', which was as follows :

—

"1 A ficsal's conveyance dated 10th February,

1883.

2 A notarial instrument date 11th December,

. 1856, in favour of Ossen Lubbe Audoo
Ltbbe Mavkar and attested by F. J. de

Saram of Colombo, Noiary Public.

3 A notarial instrument bearing No. 28, dated

24th August, 1852, in favour of M. L. M.
Cassim Lebbe Markar.

4 A fisijal's conveyance bearing No. 3043 and
dated 16th June, 1852.
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6 Fiscal's conveyance bearing No. 202 dated

20th November, 1838.

6 A notarial instrument bearing No. 2,153

dated 20th April, 1830, and attested by G.

J. J. Stork.

7 A writing bearing No. 137 dated 9Dh Octo-

ber, 1805.

8 A writing dated 5th October, 1805."

&c. &c.

'

&c.

The answers of the defendants categorically denied

the averments in the plaint as to title, and also denied

the plaintiff's possession and the alleged trespass.

The second defendant claimed the lands himself.

At the trial the plaintiff tendered in evidence the

documents referred to in the list annexed to the

plaint. I'ut the defendants objected to their recep-

tion, and the learned district judge relying on the

authority of D. C. Batticaloa, No. 108, 9 S. C. 0. 185,

1 C. L. R. 75, rejected the documents, except those

pleaded in the body of the plaint, on the ground that

no title was set out in the pleadings to which they

were shewn to have any relaDion. Upon the evidence

the district judge dismissed the plaintiff's action.

The plaintiff appealed.

Layard, A.-G. {Ramanathan, S.-G., and Wendt
with him) for appellant.

Dornhorst, for first defendant.

De Sarant, for Second defendant.

Ctir. adv. vult.

On March 24, 1893, the following judgments wuri'

delivered :

—

BuKNsiDE, 0. J.—If this case is to be decided on

the pleadings and proofs in support of them the

plaintiff is in my humble opinion entitled to

judgment.

The action is one in ejectment. The plaint

alleges that on February 10, 1883, the plaintiff was

lawful owner and in possession of lot A, I will say

for brevity, and he says this was by virtue of a

fiscal's conveyance of that date. Secondly, that on

May 16, 1885, he was also the lawful owner of lot

B, by virtue of a notarial transfer No. 1,911 dated

May 16, 1883, made in his favor by Mahallum Ibrahim

Saibo Alim Baibo who was than the lawful owner of

the said lot. Thirdly, that the plaintiff and his

predecessors in title had been in quiet and undis-

turbed possession of those two lots 'by adverse title

for a period of ten years and had acquired a prescrip-

tive title thereto when the acts of which he

corapliiins were committed by the defendants. He
complains that in the month of March, 1887, the

first defendant entered on a portion of these lands,

for which act he brought an action, and that in the

month of June, 1889, these defendants entered upon
other portions of A and ousted him and have remain-

ed in possession, and that in February, 1891, the

defendants ousted the plaintiff from the lot B. This
plaint seems to me to be singularly clear and well

pleaded. The plaintiff prays ejectment and damages.

Now, how have the defendants answered this libel?

As to lot A, the firat defendant denies that the plain-

tiff became owner of the lot A, he denies the plain-

tiff's possession of it, he says that the second

defendant is the owner of lot A, he denies the ouster,

the retention of possession, and the damage. As to

lot B, he denies that the plaintiff was owner or that

he and the second defendant trespassed. The second

defendant, as to lots A and B, denied that the plain-

tiff became the lawful owner of A or of B, or that

the plaintiff was ever in possession of either A or B,
or that he took unlawful possession, and he claims

to be the owner by paper title and prescriptive title.

The learned district judge in stating the issues for

decision omitted the crucial issue raised by the plead-

ings, viz., who was in the actmil possession of this

iHnd when the ouster complained of took place. If

the plaintiff was in actual possession, that was suffi-

cient to support the action irrespective of the question

whether the plaintiff had acquired prescriptive

title or not. If the plaintiff hud not been in

actual possession, then of course no question of

prescription could arise, and before the plaintiff could

recover he would have been compelled to prove his

right to thd possession by good paper title, but being

in actual possession put the defendants to the proof

not only of better title than his but of good and
sufficient title. Looking at the evidence is the case,

it is beyond doubt that the plaintiff was in the actual

possession. The learned district judge has put it

thus :
—" The second defendant has been asserting

rightfully or assuming wrongfully title to the landa

which the plaintiff tried to hold and enjoy." This

holding puts the defendant out of court. If the

second defendant had rightfully asserted title he was
bound to prove good title, and he has not done so

;

if he had wrongfully assumed title, he committed a
wrong ; and in neither case was he justified in disturb-

ing the plaintiff's possession of the lands which the
plaintiff was holding and enjoying. There will, I

presume, be nb doubt in this point. Our time was
unnecessarily consumed at the argument with the
construction which the learned district judge has
placed on a judgment of this Court by my late

brothers Clarence and Dias. I confess I am not able

to follow the ratio decidendi of the learned district

judge or of its applicabiliLy to this case.
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Laweie, J.—I am of opinion that the district judge

was right in refusing to admit the title deeds tendered

in evidence.

In the iirst place, the list appended to fhe plaint

did not sufficiently disclose the nature and contents of

these deeds. Take the first as an example :
" A fis-

cal's conveyance dated 10th February, 1883." Which

fiscal ? Under what writ ? Of what land ? Of whose

interest? In whose favor ? And so on through the list.

A few are more fully, but some are even less fully,

described than the first, such as :
" A writing dated 5th

October, 1805", "A notarial instrnment bearing

2055 dated 14th April, 1850." The list does not

fulfil the requirements of section 51 of the Code. I

agree that it must be treated as worthless.

In the second place, the list was meaningless

because of the absence from the plaint of averments

disclosing that the deeds in the list refer to the

plaintiff's alleged title.

In the third place, the documents could not have

been received in evidence at that stage. They were

not produced by the plaintiff or his witnesses at the

trial. Not one of them (except perhaps No. 9, dated

May 26, 1886) was proved or admitted in accordance

with the law of evidence under section 114 of the

Code. They were all properly rejected.

WiTHEEs, J.—The contest of counsel was mainly

over the question whether the learned judge was

right in rejecting the documentary evidence relied on

in support of plaintiff's title to the premises which

he claims by this action to recover.

The decision of this Court, reported 9 S. C. 0. 185,

was prea?ed upon us in support of the learned judge's

refusal to entertain that evidence. The English

case therein rpftrredto of Philipps v. Philipps, L. E.

4 Q.B.D. 127, as I understand it, relates to a state of

things quite dissimilar to what is presented here.

The principle of the English deoison seems to me
to be this, that in an action for recovery of land of

which the plaintiff has never been in possession the

statement of claim must allege the nature of the

various instruments on which he relies in deduc-
ing his title from the person under whom he claims.

It is a well known rule in cases relating to the owner-
ship of property that " pleadings must show title"

But not every case requires the same degree of parti-

cularit* If the plaintiff has a present fee simple
absolute in the premises, he need say no more. If
he says in his plaint that the estate once in
another has now vested in him, he must state in his
plaint the name of that other and the date and
na^Ure of the conveyance. If the party pleading has

only a particular estate as distinct from one in fee

simple or where the latter estate is not yet in pos-

session, the title must be fully and particularly

alleged—the steps in the title must be indicated

and the general natuie of the instruments passing

it must be stated.

This is not a well drawn pLiint, and as to the

fiscal's conveyance under which plaintiff claims title

to one of the premises, it no doubt should have been

stated in the plaint whose estate and what estate

was thereby conveyed to the plaintiff by the fiscal."

Tne answer, however, cures that defect.

If a plaintiff intends to rely on a document in

support of his title to property which he is not

bound to set out in his plaipt, he may do so only

if he gives the defendant due notice of it by describ-

ing it in a memorandum at the foot of his plaint.

The names of the parties, dates, and nature of the

instruments so relied on should be succinctly express-

ed, so that defendant may understand what is goiug;

to be proved and be able to make such enquires and

investigations relating to them as he may b&

advised. But a document or documents relied on must

not only be clearly indicated in the memorandum

;

they must also show a clear connection with the

claimant and the special subject matter of the action.

I doubt if this is more than what was laid down in

the decision of this Court before referred to.

The list at the foot of this plaint of documents in-

tended to be relied on gives no sort of information of

their contents or of their connection with the claim-

ant and his claim, and should be treated, I think, as

worthless. This memorandum, it must be remem-

bered, is not a part of the plaint and is not like a

schedule of particulars required to complement a

plaint, so that it is not open to the defendant

to apply for iurther and better particulars or to

have the memorandum otherwise amended. The
conclusion I come to is that the documents referred

to at the foot of the plaint were properly rejected

by the learned judge.

The facts of the case were hardly, if at all,

discussed, but on the merits I am for setting

aside the judgment and decreeing the plaintiff

possession of the premises. I may say at once

that he has shown no legal title in either land. He
has failed to establish any interest in the premises

either in the execution-debtors under the fiscal's

transfer or in the vendor under his private conveyance.

On the other hand, the defendants have not atr

tempted to justify their occupation of the premises.

They are mere wrong-doers. If then the plaintiff can

prove prior actual occupation of the two premises, he

Printed at the "Ceylon Examinee" Pbkss, No. 16, Queen Stbeet, Fobt, Colombo.
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is in my opinioa entitled to a decree of poaaaaaion

against them. I do not understand the learned j adga

entirely to disbelieve what tlis plaintiff haa said a&oTit

his entry and occupation of the premises under his

two purchases. At page 41 plaintiff deposes that

after his purchase he lived on one of the lands ; that

after that one M. M. Meera Lebbe occupied both pro-

perties for two years and paid rent to him as a tenant

;

that after that again his father-in-law took possession

of the property under plaintiff's power of attorney ;

then some five or six years before action brought

began a steady interruption of plaintiff's proprietory

rights on the part of these defendants which led to

this action and a previous one now pending. The

plaintiff further declares that ever since these pur-

.chases he has paid tax to the municipality on account

of these properties.

In thff face of this evidence I do not see why he

.should not recover judgment for the premises.

sR-evgrsed.

-:o:-

Present :

—

Lawrie and Wwber^, JJ.

(^December 9 and 15, 1«92.)

\t ^^oi /' \ Keppitipola v. Bandabanayake.
No. 5,312. j

' Settlement—Fidei-comraissum

—

Deed of gift—Life

rent—foint property—Survivorship—Ordinance

No. 21 o/"1844

—

Constniction of deed.

A deed of gift granted by owners of land to their

daugUter and son-in-law by way of dowry on the occa-

sion of their marriage purported to " gift and make

over to the said two persons in paravani" certain lands

and houses. The deed proceeiSied to T)rovide that the

donees ",are empowered to possess up to the end of

their lives" and that after the death ofthe donees " the

.heirs, descendants, ejc^cutors, and ,,
administrators of

both of them are empowered to possess for ever and

do anything they please with them", and that the

donors, " their heirs, descendants, adt^iinistrators, or

executors cannot hereafter exercise any power or lay

any claim with respect to" the lands gifted.

Held, that under the above gift the^donees took only

a life estate in severalty with remainder to the children

to be bora of the marriage.

The daughter, one of the doneees, having diedintes-

tate and without issue of the marriage—

Helii,\\ia.X an her death a half share of the property

reverted to the donors, and that neither her adminis-

trator nor .the surviving doneeW any interest in that

half.

Keppifcipola Ratemahatmaya and bis wife on the

"

occasion 'rff the marriage erf their flaugbter Loku

Menika with the defendant settled on them a .num-

ber of lands as dowry. •The deed, which was in the

Sinhalese latignage atod bore date Jwne 2; 1885,

purported to "gift and make over in paravani' the

lands numerated thereiij to Loku Menika and the

defendant, and it then provided that the donega
" are beceby empowered to posses the ftbove men-
tioned high and low lands, houses, and plt,Qtuttiona

from this day up to the end of their lives", thot aftet'

the death of the donees "the heira, descendants,

executors, and administrators of both of them are

empowered to possess all the abovementioii^ed for

ever and do anything they please with them", and

that the donors, " or their heirs, descendjints, ad-

miAtstoators, or executors canaot hereafter exercise

any power or lay any claim with respeotto the above-

mentioned high and low lands, houses, and plan-

tations".

Loku Menika died intestate and without js^ue on

January 25, 1886. The piaiatjff in tjiis ,^ctiqn

having taken puc letters of administ):»tioin to h^r

estate su^d the defendant t|9 recover an ^undivided

,h«lf(jhaj!^.of the, l9«ds ^^.ud mesne prpflt^, ,»lleging

that the defendant had remained in posap^sipn ai

the entirety of the lands since the death of Loku

JMenika. Tbe4pfeodanti pleftd^d.*hat Jie .ww.ei«»^tled

to the lands jointly with hi?'wife Iipku MeniM^rnnd^r

the deeid of gilt, that on her .dep-th j^ep ,iptej;&st

survived to him, and that ;the plaintiff si* a/lminiptr^a-

tor of her estate .hadjUO right to the poaseflsion of

any share of the lands,

The district judge gave judgment for the plaintiff,

and the defendant appealed.

Dornhorst for the appellant.

Seneviratne
(
Wendt and De Saram with him) for

the plaintiff.

Cur. adv. vult.

On December 15, 1892, the following judgments

were delivered :

—

Lawbie, J.—I construe the deed as giving to each

of the two donees no more than a life-rent of one-half

of the lands with remainder to the children to be

born of the marriage. On the death of the wife her

life-rent came to an end, and she had no estate in

these lands which she could have dealt with hy will,

and no estate in them passed to her heirs ab intestato

on her death or to the administrator of her intestate

estate when he obtained letters of administration.

Whatever be the rights of her surviving husband

and of the donors respectively, it is, in my opinion.

clear that on Loku Menika's deaAh all her interest in

the land came to an end, and that ihe administrator

has no title to possession or to a declaration of title,

and that this adtion 'by the admiaiBtrator must be

dismissed.

The quesbion. whether the deed of gift-provides that

the survivor of the spouses ahaHhave a life-reut of the
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whole of the lands, is probably one of more cfiflicultj'

than I feel it to "be. My construction of the deed ia

that there is no gift of the life-rent of tlie ivhole to the

SHivivor. I read the deed as providing that on the

death of either spouss without i.vsue of the marriage

the right to posses that half of tbe knds life-rented

by the deceased reverted to the donors, who then

became entitled to posses juintly with the sarvivor,

and that when in course of years the survivor him-

self shall die the half now possessed by him will also

revert to the donors or to their heirs, eneoutsrs, or

administrators.

I am of opinion that the Ordinance relied on by the

learned district judge is not applicable. The Ordi-

nance No. 21 of 1844, section 20 (repeated in No. 10

of 1863, section 18), refers ^o property which shall

belong to two or more persons jointly. Here the

lands did not belong to tbe husband and wife jointly

:

they had but a life-rent with remainder to the

children.

Whether the life-rent of either spouse survived to

ihe other must depend on the terms of the deed of

gift, and after repeated consideration I cannot read

it as expressly enlarging the gift of a life-rent of a

half to the -gift of life-rent of the whole to the surviv-

ing spouse, nor do I find words which imply that

such was the intention of the donors.

On the ground that the administrator of the

deceased Loku Menika has no title to the lands,

I would set aside the judgment and dismiss the

action with costs.

WiTHEES, J.—^I agree that the action should be

dismissed, on the ground that plaintiff as administra-

tor has no locus standi. As my brother points out,

thd plaintiff as administrator i? pursuing a shadow ;

for, with the death of the intestate, her interest in all

the lands perished. Hers at the most was an estate

for life, and assuming the estate for life to be a com-

mon estate in Loku Menika, the fee at the expiration

of that estate, dying as she did without issue of the

marriage, reverted to the settlers.

Reversed^

-:o:-

Present

:

—Lawbie and Withers, JJ.

(Marck 14 and 22, 1893.)

^;t^' Prf^a'i^' 1 PiT'HS BaWA V. ME.gRA LeBBE.
No. 27,776. )

^

Civil Procedure—" Summary procedure"—Petition
—Civil Procedure Code, sections 91, 282.

The "summary procedure" provided^ by Chapter
XXIV. of the. Civil Procedure Code cau oniy b?

adopted in cases to which it is expressly made appli-

cable by the Code.

An application by an execution-creditor for an order

confirming a sale, under section 58 of the Fiscals Ordi-

nance, 1867

—

Held to have been properly made by motion, under
section 91 of the Civil Procedure Code.

The defendant appealed against an order confirm-

ing, on pliiintiff's motion, an execution sale of

defendant's land held on December 2, 188.5. The
application was made on December 19, 18.92, by
motion supported by affidavit, and was allowed by

the district judge, after hearing the defendant.

Peris {Bawa with him), for the appellant, contend-

ed that the application should have been by petition

of summary procedure under chapter XXIV. of the

Code. {p. C. Colombo, No. -56,886, 1 S. C. R. 187t.)

They relied on the analogy of an application under

section 282 of the Code to set aside an execution sale,

and argued that the mention in that section of a
"petition"., in which "respondents" were to be
named—terms proper to "summary procedure"—in-

dicated an intention that the procedure provided By
Chapter XXIV. should be followed.

ff^«fif^(Fa«Za«^ifw^f^^withhim),fortheplaintifif,

submitted that the application had been regularly

made by motion. Wherever the Code intended that

the " summary procedure" should be followed, it was
careful to say so, as in section 478, 481, 491, 493,

524, 580, 537, and many others; and the mere men-
tion of a " petition" and " respondents" did not

render the really cumbersome process of the "summary
procedure" obligatory.

Cur. adv. vult.

On March 22, 1893, the following judgments were
delivered :

—

Lawrie, J.—I think the order eonfii-ming the sale

is right. While I am of opinion that it was compet-
ent for the plaintiff to make this application under
section 91, 1 think it would have been better had he
proceeded 1 y summary procedure under Chapter
XXIV. and had in a petition set forth the facts on
which he based his applictition. The motion of

December 19, 1892, was bald and unsupported by
statement or affidavit, but these defects were cured
by the subsequent proceedings, and the district judge
ultimately had now sufficient materials before him
to justify the order which he made.

WwHERs, J.—I thi#£ the order declaring plaintiff

entitled to the fiscal's conveyance i^ right aiad should

be affirmed. Ai to the merits, the defendant has

shown no good cause why »Hch an order should not
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be made. As to tlie procedure, that was in accord-

ance with section 91 of the Civil Procedure Code,

M'hicli I think applies to a case of this kind. Peti-

tions by way of summary procedure are proper only

in cases expressly provided for by this Code."

Affirmed.

; o:-

Present

:

—Lawkie, J.

{March 16 emd 29, 1893.)

Municipal Court
Coiombo,
No. 5,104.

Akbae v. Slema. Lebbe.

cPublic street—Encroachment—Obstruction in street

— Verandah— Ordinance No. 7 o/lSS?, section 175
—user bypublic—?Evidence-^Survey— Ordinance

No. 4 o/im'o, section 6.

The Municipal Councils Ordinance No. ^ of 1887,

-section 175, makes it an offence to set up any obstruc-

tion or encroachment in any street..
In a charge under the above enactment against the

owner of a house by the side of one of the streets in

the Pettah of Colotnbo, where the alleged obstruction

consisted in the defendant having closed up with walls

the two sides of the verandah along the side of the
street—

Held that, the verandah prima facie being private

property, no obstruction to a street within the meaning
of the Ordinance was proved in the absence ofevidence

of the user of the verandah by the public as a
thoroughfare.

- An old survey of 1844 made by a person described

as Town Surveyor and since deceased, in which the

verandah in question was marked as an encroachment,
having been received in evidence—

Held that, even if the survey was admissible

without proof of its genuineness or correctness, under
section 6 of Ordinance No. 4 of 1866, though it did

not purport to be signed or made by the Surveyor-

General or an oflScer acting on his behalf, it did not

prove that the verandah, was an encroachment on the

street, inasmuch as a survey, though it might prove
' the position and size of roads, buildings, and other

objects delineated thereon, wasnotproof ofany matters

beyond the special skill or knowledge of the surveyor,

such as that any particular part was a " reservation"

or an ." encroachment".

The facts of the case sufSciently appear in the

judgment of the Supreme Court.

The defendant appealed from a conviction.

• Dornhorst for the appellant.

Wendt (pe Saram with him) for the complain-

ant.
Cur. adv. 'milt.

On March 29, 1893, the following judgment was

dalivered :

—

Lawrie, J. - Section- L75 of the Ordinance No. 7 of

1887 euacts, '' whoever after this Ordinance comes

into operation builds any wall or erects or sets up any

fence, rail, post, or other obstruction in any street

*"** shall be liable to a fine not exceeding one

hundred rupees".

The charge against this accused is that " he did

in or about the month of August, 1890, in the Pettah,

Colomio, within the Municipality of Colombo, erect

or set up an enclosure or obstruction in the street

called Third Cross Street, Pettah, and adjacent to

premises Nos. 1, 2, 8, and 4 in the said road, and

thereby encroached on the said street to the extent of

33 perches and thereby committed an offence punish-

able under section l75 of Ordinance No. 7 of 1887".

The proof led in support of this charge by the com-

plainant is meagre. However, I think I may take

the following facts as established :—That the houses

Nos. 1, 2, 3, and 4, Third Cross Street, Pettah, helong

to the accused, that the roof of these houses always

extended some distance beyond the wall, and that the

space between- the wail of the houses and the outside

pillars is under a roof, which the accused keeps in

repair, and that he maintains the space below it

between the walls and the road. Mr. Martinus, a

witness for the. prosecution, says, "to all appearance

the verandah is private property". It seems that

about five years ago the accused built a low wall at

either end of this space, and that in or about August,

1890, he raised these low walls and converted the

space under the roof into rooms.

This is the obstruction complained of. The accus-

ed's defence is that the walls are built on his own

ground. The complainant says they are built on the

street. It lay on the conplainant to prove that the

walls were an obstruction to the street.

I do not believe that the Municipality ordered this

prosecution without having at command ample evi-

dence, that up to a comparatively recent time the

public used this verandah space as a thoroughfare.

With such a use of verandahs we are familiar in

Colombo, especially in the Main StrcL4 of the Pettah,

and evidence of members of the public thiit they had

constantly walked over and used this paiticular veran-

dah would not have been /ejected as improbable.

But the Municipality did not adduce this kind of

evidence of user by the public. It preferred to rest

the prosecution on proof of a survey and of the extent

of the land conveyed by the accused's title deeds,

whereas the real question was—Had the accused

obstructed the public in the use of part of one of the

streets of the town ? Only one witness gave evidence

as to any user by the public of this space. Mr.

Martinus said that he had known Third Cross Street,

Pettah, from his childhood^- that in 1886 the veran-
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dab opposite Nos. 1 , 2, 3, aad 4 was open-r-it is now
enclosed. He said ha racoUeclied the time when the

whole verandah waa open to foot passoBgars. Goun-
ael. for the acrused oross-examined Mr. Mivrtinus, and

the witness said : " A!x>ut five yearaago the verandah

opposite Nos. 1, 2, S, and 4- waa opan to the public,

«nd I have ,walked through." No one else- says

that he ever walked in or over that verandah;

There is no other evi^nce of this apparently pri-

vate property having been used aa the street.

The MuBicipaJity founds on a survey said to have
,

been made in 1844 by Mr. Pickering, Town, Surveyor.

It is not n^e^sajry that I should reject that survey

as inftdmiaaible, though I find no prpof of its

jgenuinenesa or of its correctness, which warrants its

admission. The surveys, which are admissible in

evidence, if sighed by the Sttrveyor-General, under

jihe Ortinanoe No. 4 of X866, &xe autveya made by

'the ^un'ey^ol'-Genfetal Or his officeiB. The survey-

does hot bear tha.t Mt;. Pickdtiag was a member (^

the SarVeyor-GeaeraI*a DeJ)ftrtnieiit.

Asstiining that the tmtvby ia admissible, it may
prove the-po^ition 4nd Size of the roads and buiffinga

"delineated tbateon, but it does not prove matters

heybnd the spedalskill or knowledge of a suiveyoi.

If on a survey I find certain conventional figares,

sudh as & circle filled with blue, or a nuwiber of dark

lines or paroliel lines red or blue, and if I find on

-the margiii that the surveyor states that he means
thereby to represent a well or a marsh or a rook or a

road or a river, I take the survey to prove that the

well or marsh, the rock,, the river or road, was there

when the survey was made ; but if I find such notes

as "East, Don John's property" or '-reservation"

or " encroachment", the survey does not prove the

truth of these allegations. These are not records of

the observation of the surveyor. They are stjate-

mants of hearsay or the results of calculatiorts made
hy him, and until we know the grounds for his

opinion we cannot take that opinion as of probative

value.

Even if we admit not only the surveyor, but Mr.

Pickering's opinion as to encroachment, it would

appea; that as early as 1844 he thought that the

verandah opposite Nos. 1 and 2, Third Gross Street,

was ah encroachment, and if the owners of these

hbus^s have successfully encroached for the 46 years

from 1^4 to 1880, the Monicdpal prosecutor is a

little out of date. I acquit the accused, because

there is not sufficient evidence that the verandah of

the house was ever nSed by the public as part of

the street.

Sei aside.

Present:—WtrasRS, J.

(Feiruary 9 and 16^ 1893.)

Criminal law—r^ischief—Cutting and wounding a
trespassing animal—Ceylon Penal Code, section

408

—

Evidence.

Cutting a bull with » katty while trespassing on a,

man's land, even when, coupled with- the fact of ill-

feeling existing between the accused person and the

owner of the animal

—

Held, not necessarily to amount ta the offence of
mischief within the meaning of section. 408 of the

Ceylon PenatCode.

The facts of the case are sufiicieutly disclosed in

the judgment of the Supreme Court,

The defendant appealed from a conviction.

Wenit for the appellant.

Cur. adv. vult.

On February 1&, 1893, the following judgment

was delivered :

—

WiTiKiRs, J.-<—The evidence for the prosecution

disoloses the fact that pkintifE's bull was trespassing

in accused's garden ; that he chased it to drivik it

out of his garden ; and that he made a cut at it with

his kattj as it jumped over the fence into the

adjoining garden. Even the additional fact foand by

the m:igistrate, that the accused at the time was on
bad terms with the complainant, does not necessarily

prove that he committed the offence of mischief.

The cut either maimed the animal or rendered it

uselesas no doubt, but it does not follow that the

accused slashed at the animal with intent to cause

or knowing that he was likely to cause damage to-

any person.

This case falls within the principle of a class of

cases which have come before this court for decision.

In Grrnier's Police Court Reports there are at least-

three cases where it was held not to constitute the

offence of cruelty, under Ordinance No. 7 of 1862, to-

severely cut an animal which was trespassing on the

land of the person charged with the offence.* Again,

it was held in P, C. Ckilaw, No. 1,307, 9 S. C. 0.

109, that to shoot a cow trespassing on your land is

not necessarily mischief. I do not of course mean
to say that in no circumstances could a man not be

found guilty of commiting mischief to a trespassing

animal. I do not think it proved in this case. The
conviction must be set aside and the accusedacqnitted.

Set aside.

* AC/(ffa//<?, iVb.'82,377, Gren.(i87i5yp.4'

P.C. P^nmilm, No. 14,454, Qren. (1873) p. 62.

/*. C. Galle, No. 85,»28, Gren, (1873) p. 85.—Ed.

Pbinted at the "Ceylon Examiheb" PaEss, No. 16, Queen Street, Foht, CoLOMfio.
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Present:—Lawrie and Withers, JJ.

{March 7 and 14, 1893.)

D. C.Galle,
No. 549.

PuNCHi Appu V. Babanchi.

CivilProcedure—Assignmen t ofjudgmen t—Suhsti-

tution ofassignee asplaintiff—Discretion oj Court
—Non-service of summons^Practice— Civil

Procedure Code, section 839.

Under section 339 of the Civil Procedure Code the

Court has a discretion to grant or refuse the application

of an assignee of a decree to have his name substituted

in the record of the decree for that of the original

plaintiff and to have the decree executed, but such
discretion should be exercised reasonably and on suffi-

cient material.

Non-service ofthe original summons and decree nisi

' on the defendant is not of itself a good cause for dis-

allowing such an application.

In this case jadgment by default had been entered

against the defendant foi' a certain sum of money.

Afterwards, one Babanis de Silva as assignee of the

judgment applied by petition, under section 389 of

; the Code, to have his na.me substituted aa plaintiff

on the record and to have the decree executed. An
interlocutory order appointing a day for the considera-

tion of the application having been made, the de-

fendant opposed the application on the ground that

he had not been served with the original summons or

the decree nisi 3.nd that he had no informal inn of

the pendency of the action till service of the inter-

locutory order in the presen,t proceeding. Evidence

was thereupon heard in support of the defendant's

' ailei;ations, and the District Judge not being satis-

fied that the summons and decree nisi haH been

served refused the appHcation of the assignee, who
thereupon appealed.

Dornhorst for the appellant.

Cur. adv. vult.

On March 14, 1893, the following judgments were

delivered :

—

Lawrie, J.—A District Court has a discretion to

grant or to refuse a motion by an assiL'nee of ajudg-

ment to be substituted plaintiff in lieu of the original

judgment-creditor, the assignor. This was the law

prior to the passing df the Procedure Code (seei?. C,
Galle, No. 53.288,8 S. 0. C, 100) and it still remains

the law. Section 339 of the Procedure Code provides

that the motion sh^ll be allowpd only if the Court

thinks fit. But this exercise of judicial difcretion

must b^ founded on ufficient material and on sound

and intelligible reasons.

Here the learned District Judge has given a reasbn

for refusing to substitute the applicant;, which I

venture to think is a bad reason. It is that he en-

tertains doubt whether the summons and notice of

decree «wz \vere served on the defendant. It is not

disputed that a judgment was pronounced, that

the judgment-creditor assigned that judgment to the

applicant, and that the judgment is not yei satisfied.

It is not said that the judgment is ^tale or that the

assignee comics too late. There is no averment of

fraud in taking the assignment, and no equitable con-

sideration has been hubmitted to the Court which

would lead to the conclusion that the def-endant would-

be prejudiced by the substitution of the one judgment-

creditor for the other. All that is staled against th'e

application is that the debtor received no notice of

the proceedings which preceded the eiiteririg ofjudg-

ment ag dnst him. If that be so, be has hiS remedy

under section 87. This is a good decree, but being a

decree by default the defendant has right to apply to

have it set aside. Clearly the burden of showing

that he was prevented from appearing to shew cause

against the notice for making the decree absolute lies

on him and net on the judgment-creditor, or his

assignee. This case differs from one which we de-

cided a few days ago, in which we refused execution

on a decree though the decree still subsisted and had

not been set aside. There, on the face of the judg-

ment itself, it was a bad decree. It expressly stated

in gremio ihat it had been pronounc-d en a public

holiday, and it reserved a right to tlie defendant to

appear and be heard without affiflavir. Here the

judgment is on the usual terms and contains no in-

ternal defects. It is assignable, and the law permits

the assignee to enjoy the rights of the assignor. And
just as I would say that it is no answer to an applica;-

tion for execuiiion by a judgment-ci editor of a sub-

sisting judgment, tliat the defendant, had received no

process, so I hold that it is no better answer to this

application by an assignee,

I would set aside the order and send the case back

to the District Court with hi erty to the defendant,

within ten days after the receipt of the record by the

District Court, to move to sec aside the decree in the

manner provided by section 87. If the defendant

fails to m--:ke or to succeed in such an applicaticin, the

District Court will thereafter of new consider the

application of the assignee.

Ti-e appellant is entitled to the costs hitherto in-

curred by him, both in the District Court and this

Court.

Wither?, J.—I figree. I think it a proper discre-

tion in this ca.'^e to let the assignee's name be substi-

tuted as pi tint ffi on the recort). If defendant fails
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to avail himself of the liberty allowed him or, exercis-

ing it, fails to indace the court to set aside the decree,

the plaintiff-assignee will take out execution in the

usual course.

Set aside.

Present:—Lawbie, A.C.J. , and Withbbs, J.

(May 26 and 30, 1893.)

?•
^No^'267.^"'*' j

SOYZA V. WiRAKOON.

Civil Procedure—Realisation of assets—Seizure of
money due to judgment-debtor—Several decree-

holders—Claim to concurrence—Civil Procedure

Cede, section 352, and sections 230, 279.

The mere seizure by the fiscal of money due to a

judgment-debtor in the hands of a third party is not
"realisation" ofthe asset within the meaning ofsection

352 of the Civil Procedure Code, and it is open for

other creditors who have applied at that stage for

execution of money decrees against the same judg-
ment-debtor to claim in concurrence.

The defendant in this action was also defendant in

action No. 1,004 of the Court of Bequests, Batnapura,

in which one Wickramasinghe obtained judgment

against him for a sum of Bs. 35*14, issued writ, and

on December 2, 1892. seized in the hands of the

Government Agent of Batnapura a sum of Rs. 35'14

out of a larger amount due from the Government

Agent to the judgment-debtor. The plaintiff in

this action obtained judgment for Bs. 146*50 against

the defendant on December 12, 1892, and issued

writ to the Fiscal for execution on December 13,

with intractioQS to seize the same money in the

hands of the Crovenmeat Agent. On December

14, on the application of the judgment-creditor in

some other action, the Court ordered the execution

of the writ in this action to be suspended, bat

in the meantime the Fiscal appeared to have also

seized the money under this vrit. On January 28,

1893, neither writ having been proceeded with

further, the plaintiff obtained a notice on the judg-

ment-creditor in the C. B. case No. 1,004 to shew

cause why he should not be allowed to concur in the

amount seized under writ in the latter case. The

matter having come on for eonsidfiration, the District

Judg^ dismissed the plaintiff's application, on the

-groun* that the asset had been realised before the

plaintiff applied for execution of his decree.

The plaintiff appealed.

Domhorst for the appellant. The ass^t in ques-

tion, viz., the debt due to the common judgment-

debtor by the Government Agent, was not realised

when plaintiff applied fer execution of his decree.

Seizure of a debt is not " realisation" of it, as contem-
plated by section 352 of the Code, and the debt

cannot be said to be realised until the amount is

received by the Fiscal or paid into Court. The plain-

tiff is therefore entitled to share in the amount seized,

and his application for concurrence should have been
allowed.

Sampayo for the decree-holder in C. R. No. 1,004.

In the case of a distinct sum of money in the hands
of a third party seizure amounts to realisation, and
is covered by the expression "or otherwise" in sec-

tion 352. If, however, the asset in this case was not

thus realised, then the plaintiff's application was
premature, because a claim in concurrence can only

be to funds in Court or under the control of the

Court. This is also shewn by the expression " the

Court by which such assets are held". The asset in

this instance is not yet held by the Court. Further,

the execution of the plaintiff's writ had been suspend-

ed by Court, and this application being one ii

process of execution the plaintff was out of Court.

Domhorst in reply.

Cur. adv. vult.

On May 30, 1893, the judgment of the Court waer

delivered by :

—

Withers, J.
—

^The judgment-creditor in C. R.
Ratnapura No. 1,004 was summoned herein to'

shew cause against the claim of the District Court

judgment-creditor to concurrence in a sum of Es,
35-14 seized apparently under both writs (see Fiscar*

return to opponent's writ in the C. B. case No. 1.004)

in the hands of the Government Agent. He succeeded

in opposing the District Court execution-creditor's

claim on the ground that this asset had been already

realised and that consequendy the aggrieved claimant

was too late in preferring his claim. But in what sen3»

can this asset be said to have been realised ? It is

only prior to realisation of assets " by sale or other-

wise", according to section 352 of the Civil Procedur*

Code, that a claim in concurrence can be preferred.

It certainly has not been realised by sale in the

manner in which chases in action of this nature are

fo be sold according to section 279 of the Code ; nor

has it been realised in the way provided by section

230 of the Code. To shut out a judgment-creditor

who applies to the Court by which an asset is held

for execution of a money decree against a common
judgment-debtor (to use the words of section 35^
before referred to) realisation must have reached

the stage of appropriation to another decree-holder,

a stage which has clearly not been reached here.

The parties cannot have this asset divided because

it is not realised. Regarding this as a contest aboat

the right to claim a share of the asset when realised.
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I think the District Court executor- creditor has

jproved as good a right as the Court of Bequests

•xecution-oreditor.

I would set aside the order appealed frdm and
declare the District Court execution-creditor eniitled

to a share pro rata as between him and bis oppo-

nent when the time is come for the amount to he

divided on realisation. He will have his costs in

appeal.

Lawbie, a. C. J., concurred.

Set aside.

-:o :-

Present

:

—Lawbib, A. C. J., and Withers, J.

(May 26 and 30, 1893.)

D.C. Colombo,
)^^*^^^^"l^*'^'^ °^ *^« estate of S.

Testamentary ^-
^- /hamado Lebbe Markab

No.0 218. L, 'a
/ Mahamado Alli t. Sella Natcbia.

CivilProcedure—Administiation—Rightsofwidow
toadministration—Nextafkin—Conflict ofclaims—Enquiry as to assets—Costs—Civil Procedure
Code, section 523.

A widow is, under section 523 of the Civil Procedure
Code, entitled to letters of administration to her de-

ceased husband's estate in preference to the next of
kin, notwithstanding that the Conrt is satisfied, on a
conflict of claims to administration between her and
one of the next of kin, that she hasbeen a party to an
attempt to deprive the estate of some of its assets.

Any enquiry as to whether any particular asset is

part of the estate and as to the conduct of the widow
with reference thereto is premature at the stage at

which such conflicting claims to administration are

considered.

The petitioner in this matter, who was son-in-Iaw

of the deceased, included in the list of property at-

tached to the petition certain goods and fittings in a

iihop and a horse and carriage as property belong-

ing to the estate. Order »25Z declaring him entitle!

to adrainistrdtion having been issued, the widow of

the deceased, who had been ntimed as first respondent

m the peticion, appeared to show cause and objected

to grant of administration to the petitioner, and filed

A counter petition for a grant of administration to

herself. The deceased, and all the parties were

Mohammedans. In the affidavit in support of her

petitioh the widow denied that the shop goods and

fittings and horse, referred to in the original

applieant's petition, belonged to her husband and

alleged that they were the property of two of her

sons, Samsi Lebbe and Abdul Hamid, who were the

second and third respondents to the original petition.

Upon this the District Judge ordered an enquiry as

to the value of the estate, in order to determine

what security should be given by the person who
might ultimately be appointed administrator, and
thereafter framed issues as to whether the property

in question belonged to the deceased or to his two-

sons, and evidence was heard accordingly. In the

result the District Judge held that the property in

question did belong to the deceased, and teing of

opinion that the widow had sought to deprive tha

estate of this property in order to benefit her sons,

the second and third respondents, at the expense of

her minor children the othsr respondents, ordered

letters of administr»tiou to be issued to the original

petitioner, and condemned the widow as vrell as the

two sons to pny the petitioner tbo costs of tha

enquiry.

The widow and the two sons appealed.

Domhorst for the widow.

VanLangenberg for the sons.

Wendt (Morgan with him) for the petitioner.

Cur. adv. vuli.

On May SO, ISO'S, the following judgments were

delivered :

—

Lawkie, a. C. J.—^The reasons given by the

learned District Judge for refusing to give letters of

administration to the widow are insufiicient. By law

she is to be preferred to the next of kin, much morq
is she to be preferred to a son-in-law, a stranger in

blood and estate to the deceased.

I am of opinion that it was premature to enquire

and to decidf whether the shop goods and fittings

inNo.20, Main Street, and the horse were part of the

assets of the deceased. , These questions can satis-

factorily be tried only between the administrator and

those who may hereafter shew an interest to object

to the manner in whiuh she may deal with that pro-

perty.

I Would set aside the order of the District Judge
and the decree absolute. I would find the petitioner

Mohamed Isra lil Mohamedo Alls liable in all costs

hitherto incarrod by the respondents, and I would

remit the CI se to the District Court to appoint ths

widow admiuistrat'ix on her finding security and'

taking the ontli of office.

Withers, J.—-I too think that the widow has a

bett r claim to be deelai-ed entitled to take out letters-

of administration to this estate, and that the order

making the order nisi in respondent's favour abso-

lute should be dismissed with coats. And so let it be

declared.

Before letters are actually committed to her she

will have to take the oath of oflSce and file an inven-

tory of the effects verified on oath or aflirma^ion.

Pbintbd at the "OktloN Examiner" Press, No. 16, Qwen Stkket, Fort, Colombo.
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•The asset so hotly fought orer she omits at her risk,

bat I venture to think with the Ohief Justice that all

the evidence on this point was taken in vain because

it was not a proper time to determine the question.

I find there is a decertal onler directing the

second and third respondents to join with tbe wiiJow

in paying the petitioner's costs of this contenrious

enquiry. It c;mnot be said for a moment that this

was an ex parte order, and in any event it would be

wrong to saddle them with the costs of an enquiry

which they never asked for.

The order directing them to pay costs must be set

aside, with costs.

Set aside.

-: o :
•

Present :—'LkyrR\^, A.C.J., and Withers J.

{May 26 afid 30, 1893.)

Civil Procedure—Appeal—Motion to strike out a

count in the plaint—Proxy—Proctor' s authority

to sue.

An order disallowing a motion with liberty to renew

it at a future time is not an appealable order.

Where a proxy authorizsd the proctor to sue on a

promissory note, but the plaint, when filed, also con-

tained- a money count for the consideration of the

note—

Held, by Withers, J., that the proxy was a suiE-

cient authority to introduce the money count in the

plaint.

The plaintiff in this action declared upon a

promissory note dated Jnly 4, 1892, for Rs. 3,000,

payable on dammd with interest at 12 per cent.

The plaint also contained a count as follows : "The
defendant is likewise indebted to the plaintiff in the

sum of Rs. 3,000, being money lent by plaintiff tp

defendant at Cob nn bo on the 4th July, 1892, which the

defendant promised to repay ou demand with ijiter-

est thereon a- 12 per cent." The plaint then alleged

demand of payment and default thereof, ami pro-

ceeded to state: "ThiTe is now due from defendant

to plaintiff the snra of Rs. 3,'20G, to wit, Rs. 3,000

being principal and Rs. 206 being interest thereon

from |{h July, 1892, to 30tb January, 189:5." The

plaint concluded with a prayer for jadgmenr, for

" the said sura of Rs. 3 206, with further interest

on Es. 3,000, &c."

Tlie material portion of the proxy granted by

plaintiff to hi< proctor was ns follows: " and by

virtue hereof to sueand recover from .AnaPerumil

Chetty the sum of Rs. 3,090, due on his promissory

note dated 4th July, 1892, with interest thereon at

the rate of 12 per cent, per annum from 4th July,

1892, untij payment in full, and cost of suit."

The defendant appeared, to the summons by a

proctor, who moved for and obtained 8 days time

to file answer. Subsequently this proctor's prosy

wa=i withdravvrn and a new proxy given to another

proctor, who appeared on the last of the 8 days

originally allowed for filing answer and moved for

a notice on the plaintiff to shew cause Vhy the

money count in the plaint should not be struck out

on the ground that the proctor who filed the pL>int

had no authority to sue on such a cause of action.

The learned District Judge disallowell the motion,

and the defendant appealed.

Wendt {Sampayo with him) for the appellant.

Dornhorst for the plaintiff.

Cur. adv. vult.

On May 30, 1893, the following judgments were

delivered :

—

Lawrie, a. 0. J.—The defendant, on February 22,

moved for a notice on the plaintiff to shew cause why

the fourth paragraph of the plaint should not be

struck out and for eight days' time to file answer.

The Court took time to consider, and on February 24

'\\, x^ixxst^ in hoc statu to allow the moti(m, but the

District Judge intimated that the defendant migiiE

renew the motion at the ext'iry of a week. x\i;ainst

this order the defenuant appealed.

This is not an appeahib'e order. Let the appeal

be rejected and let the case go back. Defendant to

pay costs of the appeal.

Withers, J.—In my opinion this is not an appeftl-

ableord'r. Further, I thin k the motion was made
too late. It is a motion that ought to have been

made at the very first possible opportunity, an oppor-

tunity which had gone by before the change of

proctors.

I found and find it difficult to follow the argu-

ment addressed to us that the proxy docs not au-

thorise the intr iduotion of this count in the fourth

paragraph of the plaint. It ia the ordinary comnu.n
money count foi' the consideration of a bill or nite

which forms the subjsct of the special count and
which may fail by reason of some defect in the note

itself, or otherwise.

I quite agree that the appeal sliould be dismissed

with costs.

Appeal dismissed.

PsiXTisD AT THE " Ceylon E.x;amin-ek'' Pjiess, No. 16^ Qmeen Street, Fokt, Colouuo.
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Present

:

—Lawrie, A. 0. J., and Withers, J.

{May -26 and 80, and June 2 and 6, 1893.)

D. 0. Colombo, ) In the matter of tlie estnte and
('l^estainentary) > effects of Aleema. Umma deceased.

No. 284 C. ) Neyna v. Neyna.

D. C. Colombo,
(Testamentary)
No. 285 C.

!In the matter of the last will

and testament of Fernando de-

ceased.

/ Fernando v. Fernando.

Civil Procedure—Probate—otder ni?i

—

Costs—Ap-
peal—Form oj objection to decree by respondent—
Civil Procedure Code, Chaptet XXXVIII. and
sections 758 and 772.

A respondent to an appeal, who wishes under section

772 of the Civil Procedure Code to take an objection
to the decree which he might have taken by way
of appeal must furnish to the Supreme Court before
the day of hearing a statement of the grounds of
objection, set forth in duly numbered paragraph.?. It

is not sufficient merely to serve on the appellant notice
that certain specific objections will be taken.

Upon the day for shewing cause against an order
nisi made under section 526 of the Civil Procedure
Code, the respondent shewed as cause that no copy of
the petition had been served together with the order
nisi as required by section 379. The District Court
held that the petition should have been so served, but,
without discharging the order, enlarged the time for

shewing cause and directed the petition to be served
in the meantime, making each partj- bear his own costs,

as the practice qf the court had been not to .serve the
petition, and the question was now raised for the first

time.

//eld thatihe court had a discretion to enlarge the
time instead of discharging the order, and that such
discretion had been properlj- exercised.

//eld also that the respondent having successfulh-
resisted making the order absolute, was entitled to his
costs, and there was no sufficient reason for departing
from the rule that costs follow the event.

These were applications under Chapter XXXVII

L

of the Civil Procedure Code. In D. C. Colombo.

No. i^iX C, the application was made by the father for

letter- nl' adniiiiistration to his deceased daughter's

estate, and in D. C. Colombo, No. 2S5 C, the appli-

Ciitioii was for probate, the petitioner being the

husband and executor. Order nisi under the provi-

sions of the Code was issued and served in both cases

on the respect! ve respondents. On the re tui-nable day

of the order nisi the respondents in the respective

cases appeared and shewed cause against the same
being made absolute, and among other objections

contended that the procedure was irregular inasmuch
as copies of the petitions bad not been served with

the re-pective orders nisi, as required by section 379
of the Code, relative to summary ])rocedure. The
District Judge upheld the objeci ion, but extended the

time for shewing cause and ordered copiert of the

petitions to be served on the respective respondents,

and alto- ordered that each pariy should bear his own

costs. .Against this order the respondents appealed.

The appeals and the records having been forwarded

to the Supreme Ciairt in due course, the petitioner,

the rufpondent on the appeal iu D. C. Colombo, No.
285 (\ acting under the provisions of section 772
of the Civil Procedure Code, served the appellants'

jirocror with the following nouce :

—

In the Supreme Court of the Island of Ceylon,

f In the matter of the Last Will
D. C. Cfdombo,

I

and Testament of Hewadewagb
Testamentary,

{
Eengina Fernando late of Fourth

No. 285 C. 1 Cross Street in the Pettah of

I Colombo deceased.

Manenadewdge Magiris Fernando
of Fourth Cross Street iu the
Pettah of Colombo.

Pettioner and Respondent
vs.

1. Hewadewage Theodoris Fer-
nando of Regent Street, Cinna-
mon Gardens.

2. Hewadewage Denis Fernando
of the Pettah, Colombo.

3. Hewadewage Welo Fernando
wife of E. J. Fernando of
Peliagodde.

4. Hewadewage Siman Fernando
of Gall<isse.

5. Hewadewage Manuel Fernando
of Galkisse.

Respondents and Apptllants.
To

Charles Pebera, Esquire,

Proctor for the first, second, third, and fifth:

appellants abovcnamed.

Sir,—Please take notice that upon the hearinp'of
"

the appeal filed by your clients herein on the 2inl-
day of February, 18'J3, against the order of the
( '(donibo District Court m ule in this case on the l7th
February 1893, the petitioneer respondent will
object to the order appealed agninst so far as it decides
that it is necess.iry in au application like that of the

]
etitioner to Serve upon the respondents copies of

the petition or application, and will contend that
the petitioner had fully complied with the require-
ments of the Civil Procedure Code in respect of his
application.

Yours faithfully,

Jno. Cadebaman.

Proctor for Magiiis Fernando,

the abovenamed petitioner respondent:

Colombo, May 4th, 1893.

A similar notice was served on the other appellant
in the case.

The appeals came on for argument on May 26.

Do7iihorst {Morgaji with him) for the appellantin
D. C. Colombo, No. 28i C.

There was no appearance for respondent on this
appeal.
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Dornhorst {Sampayo with him) for the first,

second, third, and fifth appeJlants in D. C. Colombo,

No. 285 0, after arguing their appeal, objected to the

respondent being heard on the points raised in the

notice which had been served on the appellants, and

submitted that the requirements of section 772 of

the Civil Procedure Code had not been complied

with. That section enacted that the objection should

be in the form prescribed under head («) of section

758, which dealt with the requisites and form of a

petition of appeal. The notice must therefore take

the form of a petition embodying in it the require-

ments of head {e) of section 758, and must be a

matter of record in the Supreme Court and served on

the appellants through the Court, These require-

ments not being complied with the respondent could

not be heard on his objection.

Gfenier {de Saram with him) for the fourth

respondent took the same objection.

IVendi(Morgan a.n6 Senevtraine -wUhhim) , for the

petitioner, contended that no petition was necessary.

All that section 772 required was that a notice in

writing of the objection should be given to the appel-

lant or his proctor, and that the objection should be

in the form prescribed under head (e) of section 7.58.

Head (/) of the latter section made no mention of a

petition but only of a plain and concise statement of

the grounds of the objection, and he submitted that

the notice in question did cont;iin a plain and concise

statement of the points inti;nded to be raised.

Further; the section required the notice to be given

to the party, intending merely to warn him that

points of which he had already had full notice in the

court below v/oald again be pressed in appeal. There
need, therefore, be nothing filed of record in court

or served through the court.

Dor7ihorst in reply. Section 772 of the Civil

Procedure Code corresponds to section SCI of the

Indian Civil Procedure Code, and it has been held in

India that such an objection should be in the form of

a memorandum of appeal and should bear the proper

stamp.

The court took time to consider this preliminary

point, and on May 80, 1893, the following judgments,

dissallowing the respondent to be heard on his

objections, were delivered :

—

Lawrik, A. C. J.—A respondent who intends to take

an objection to the decree which he could have taken,

but has not taken, by way of appeal, must before the

day of hearing furnish to this couit a plain and con-

ci.se statement of the grounds of objection to the

judgment, decree, or order appealed against, such

statement to be set foi'th in duly numbered paragraphs-

distinctly written in the English language upon good

and suitable paper. We cannot hear Mr. Wendt.

because no such statement lies befoi'e u?.

Withers, J.—On the point reserved for our con-

sideration I am against Mr. Wendt. J have no doubt

that the " objection" in section 772 of the Code

should take the substance of paper and wear the-

form pressribed for it.

On June 2 the case came on for argument on the

appeal of the respondents.

Dornhorst {Sampayo with him) submitted that

the District Judge had no power to enlarge the time

for shewing cause. The petitioner's procedure having

been irregular, and good cause having been shewn
against making the order nisi absolute, that order

should have been discharged. Even if the order

had been properly made, the respondents having,

successfully shewed cause should have got their costs,,

which should have followed the event (Z>. C. Colom-
bo, No. 491 0, 9 S. C. C. 126). The defect in tlae

procedure was one for which the petitioner was dis-

tinctly responsible. {Landars v. Allen, 6 Sim. 620.)

Grenier {Pereira mVh him\ for the other appel-

lant, relied on the same grounds.

Wendt {Morgan and Seneviratne with him) eon-

tended that the court ha.l power to make the

order enlarging the time and giving leave to serve-

the petition. Tlie Code nowhei-e re(]uired the order'

nisi to be discharged on any little d(;fect of procedure-,

but only where the prima facie proof of mateiial

allegations &f the petition had been rebutted (section

634). The order for costs also was right, as tl)e

petitioner had only followed a practice obtaining in

the court since the introduction of the Civil Pro-
cedure Code, and had only done what was expressly

directed by the order r.n the petition, viz., that I he
order nisi alone should be served. In D. C. Colombo,,

No. 491 C, there had been no settled practice that

had been followed. Landafs v. Allen did not apply,,

as there it was a question of the form of an order of
court, which it was said the party should have seen
properly drawn up.

Dornhont in reply.

Cur. adv. vult.

On June 6, 1893, the following judgments were
delivered with regard to the appeal in D. C. Colombo
No. 285 C :

—

Lawrie, a. C. J.—I am of opinion that the District

Judge exercised a right discretion in estjending the
time for shewing cause and in allowing acypy of the
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petition to be served on the respondents rather than
discharge the order nisi. [ am againat the appel-

lants Oil tlic first j^roiind of their appeal. I am with
them on tlie second ground. 1 think they were
entitled to ilie costs of thi; discussion in which they

successfully resisted the making absolute the order

I would vary the order of February 17 by finding

the respondents entitled to the costs of that discus-

sion. No costs of this appeal.

WiTHEBS, J.— Agreed.

On the same day the following judgments with

regard to the appeal in D. C. Colombo, No. 284 0,

were delivered:

—

Withers, J.—An order nisi granting petitioner

letters of adminis ration to the estate of one Aleema
CTmma deceased was passed subject to the usual

condition that it should take effect in the event

of the respondent not shewing cause against it on

the day appointed by the order for that purpose.

The day originnlly appointed by the order was

January 26, 1S93, and on that day this respondent

put in an appearance by his proctor stating that he

had cause to shew aguinst the order. The matter

Was adjourned to February 9, and then Februury 1

6

followirg. The cause shewn on this ay was that a

copy of the petition had not been served on the

respondent. Whereupon the learned judge made
order suspending the order nisi by extending it time

for service on the respondent of copy of the petition

on which the order was founded, in accordance with

the requirements relating to matters of summary
procedure, and he refused to direct the petitioner to

pay this respondent's costs.

It is from this order that appeal has been taken

.

I very much question if this is an appealable onlor,

but as counsel's attention was not directed to this

point I shall say no more about it. I think the

order was right and should be affirmed. The order

nisi not having been duly served on this respondent,

he was not bound to appear on the day appointed to

shew cause against the order. He elected, however,

to appear on that day, and having so elected he was

bound either to shew cause against the order being

made absolute on its merits, or to satisfy the court

that the order nisi had been improperly granted in

the first instance. He did neither the one nor the

other, and the utmost indulgence he could expect was

to have the service duly completed and time given

him to shew cause thereafter. This is in effect what

was done.

The case cited by respondent's counsel,/?. C. Col-

ombo, No. 491 C and No. 492 C (9 S.CG, 12(5) does

not appear to be in p(;int. There the motion f( r

judgment was successfully attacked. Here there was
no direct attack upon the order 7iisi which pritna
facie had been properly made. The objection was
limited to this, viz., that the order wwzhad not been
properly served. This is nut the same as attacking
the order on the ground either of a better claim to

letters of administration on the part of the respondent
or on the gionnd that the order was irregulaily made
in the first instance. Aflfirmed, costs according to

order in D. C. Colombo, No. 285 0.

Lawrie, a. C. J.—Agreed.

-:o

;

Present

:

—Withers, J.

(^September 15 and '2.2, 1S92.)

C, E. Panarlura,
) ^ ~

No 719 I

l^ERNANDo v. Themabis.

Immoveable property—Interest in land—License to

draw toddy—Possession—Notarial instrument—
Ordinance No. 7 ^1840, section 2.

An agreement, by which an owner of land lets the
cocoanut trees standing thereon for drawing toddv and
which involves a license to enter upon the land for
that specific purpose only, is not one affecting- an
interest in land and need not therefore be contained
in a notarial instrument.

The facts are sufficiently disclosed in the judgment
of the Supieme Court.

The defendants appealed from a judgment entered
against them.

Peiris for the appellants.

Cur. adv. vult.

On Septembor 22, 1892^ the following judgment

was delivered :

—

Withers, J.—This is an action for trespass to

land, and the defendants attempt to resist the claim

for damages arising oat of the alleged trespass by

saying that they coupled twenty-five cocoanut trees

on plaintiff's land under an agreement by which

those trees were let to them to be tapped for toddy.

The commissioner has held that this defence is not

available in law to the defendants, because the

agreement pleaded is one affecting an interest in

land and was hit by our local statute of frauds. If

the agreement was for the exclusive possession of

the land, on which t'le trees stood, to enable the

defendants to enjoy this profit a prendre, I should

be disposed to agree with the commissioner. If,

however, the license to enter this land is to extend to
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the purpose of drawing loddy f cm a certain niunb-r

of coROiuit trees growing on it, then I think this

license does not pass an interest in land. See this

principle discussed in C. R. Ratnapura, No. 3,056,

Earn. (1860-G2) 102.

The judgment is therefore set aside and the case

remitted for trial in due course. The defendants

must hare their costs in appeal.

Set aside.

; o:-

Present

:

—Laweie, A. C. J., and Withers, J.

{May 9 and 16, 1893.)

D. C. Colombo, ) o n
No. 2,533 C. 1

^™^^ " 0«'^^^^-

Landlord and tenant—Actionfor > ent—Misdescrip-

tion of land demised—Repraentation as to acre-

age—Fraud—Reduction of rent^^Reform of the

instrument of demise—Defence—Counter-claim—
Remedy.

In a question as to the defence to an action of
covenant for rent arising out of the acreage of land
demised being found to be less than that stated in the
instrument of demise

—

Held, per Lawrib, A. C. J.—Where there is no fraud
on the part of the lessor and the lessee gets the whole
estate or corpus which he meant to take on lease, an
error iu the description of the propertj- as consisting
of so many acres does not entitle the lessee to a
reduction of the rent. But where the lessee does not
get the whole estate, he may claim either a proportion-
ate reduction of the rent, or a recision of the contract
as founded upon an error in essentialibus.

Per WiTHER-S, J.,—Irrespective of fraud, where a
lea=ie is ad qttantitatem and the extent of land is found
to be less than the lease purported to demise, the
lessee is entitled to a reduction of the rent. He imist.

however, claim this relief by bringing the actio locali

him-self, or if he is sued b}' the lessor, he must affirm-

ativel_\' demand, by way of counter-claim, a reform of
the instrument of demise as to the quantity of land
and as to the amount of rent payable thereunder, and
a diminution of the pa.st and future rent. But in the
absence of such counter-claim aad the instrument
standing iinreformed, he has no defence to an action

on the part of the lessor for payment of arrears of rent
or for re-entry.

The plaintiff, as lessor to defendants of a coconnt

and tea estate knowa as Commilla Esta;e under

an iustrnmen; of demise dated Maich 7, 1890, sued

defendants for arrears of rent due for tlie quarters

ending September 1, 1891, December 1, 1891, and

Mafeh 1, 1,892, and for declaration of forfeiture of

tl.-c lease ilader the conditions of the instrument of

demise.

The defendants, admitting the non-payment of the

rent eliiiined, ple.ided as follows :
—-'The defendants

say that previous to and at the time of the execution

of' the said indenture tie plaintiff represented U the

defendants that the extent of tea under cultivation

in the said estate was 80 acres and the plaintiff

purported by the said indenture to lease to the-

defendants 80 acres of growing tea on the said estate,

and the rent which the defendants agreed to pay to

the plaintiff was calculated and agreed upon on the-

representation of the plaintiff and belief by tiie

defendants in consequence of such representation, that

there were 80 acres of growing tea on the said

estate, but the defendants subsequently discovered

that the extent under tea cultivation was not 80 acres-

but only 47 acres 3 roods and 18 perches". They then

alleged that on this discovery they applied to plaintiff

to reduced proportionately the rate of future rent

and to m.ike a proportionate refund of the rent

already paid, that plaintiff offered to reduce the

future rent by Rs. 3U0 per annum but refused to.

refund any portion of the rent paid, and that they

therefore declined to accept the offer and, as thej

lawfully might, refused to pay the rent reserved by

the lease for the three quarters i:i question. They

further averred that they were entitled vto a refund,

of the excess of rent already paid, amounting to

Es. l,2oO, and to be credited with a sum of Rs. 200 a

quarter on the rent now claimed by plaintiff and that

there would then be due by plaintiff' to de.f'endanti a

sum of Rs. 300. The answer concluded with the

following prayer :
—' That plaintiff's action may he-

dismissed with costs, that it be decreed that defend-

ants are entitled from the date of the said indenture

until the det' rmination thei'eof to a prop )rtionate-

reduoiion of the rent payable under the said inden-

ture, that tills court dn after due inquiry fix the am unt

of such pruportionate rednc ion if the dt-feii hints'"

estimate thereof be found to be wrong,, and that the

court do or.ler an account to be taken on the above-

footing of the rent reserved from March 1, 1890, tO'

May 81, 1892, and defendants be credited with the

said sun] of Rs. 3U0, oi such other sam. as may be-

found due to them, as against the rent falling due

for the quarter from June 1 to A.ugust 31, 1892, or

the plaintiff condemned in recoBvention to pay the

said sum of Rs. 300".

The plaintiff in bis replication denied tb« alleged

representation, and said that before the agreement

for the lease he had put tlie defendants on inquiry as-

to the acreage of ten, &c., and that they had inspected

the estate and satisfied themselves thereof before the

lease was entered into.

Rni-NTiiD AT THE '-Ceylox Exajiinek" Pjs.iss, No. 16, Queen Street, Fort, Colombo;
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At the trial there was a conflict of evidence as to the

alleged representation, but the District Judge came to

the conclusion that, during; the negotiations for the

lease, acreages were mentioned but only approxim itely

and without any assurance of their accuracy. It

also appeared that while the doed was beiug drafted

by the notary one of. the defendants wrote to the

notary that the acres of land under different kinds of

cultivation should be put in the lease, but he men-

tioned no figures himself. In reply the notary wrote

:

" Dr. Stork (plaintiff) has given me the approximate

.extent of the several plantations on the estate, as h'3

is not in possession of a general .plan shewing the

exact extent of each plantation. The extents given,

he assures ine, are as ne.irly accurate as possible."

As a result bf this, the property was described in the

schedule to the lease as " all that cocouut and tea

plantation comprising twelve allotments all lying

contiguous to each other and now forming one pro-

perty called and known as the Comila Estate,

containing in extent 310 acres more or less, and

consisting of about 180 acres under coconut

cultivation, about 80 acres under tea, about 20 acres

of paddy land, about 15 acres reserve forest, and

about 15 acres chena land."

The District Judge considered that under these

circumstances there was a representation by plaintiff

as to the acreage under the various kinds of oultiva^

tion, and notwithstanding thaD one of the defendants

had visited the estate and informed himsalf of parti-

culars, as the plaintiff suflered the representation to

appear in the agreement, the learned Judge relying

upon Voet 19. 2. 26 and 18. 1. 7, and upon the case of

Smith V. Land andHouse Property Porporation,^\

jLaw Times 718, held that the defendants were

entitled to a refund of all overpayments and to a

reduction of future rent. He fixed the amount of

reduction at | and upon a calculation of the gross

yield of all the plantations he reduced the rental by

Rs. 525 a year, and as on this basis the defendants

had paid all rent due at the date of the a,Gtion he

iield they had not forfeited the lease, and dismissed

plaintiff's action.

The plaintiff appealed;

Layard, A.-G., \Morgdn with him) for the

appellant.

DornKorst {Grmier wii\i. him) for the defendants.

Ctir. ady, vuU. r

On Mayie, 1893, the-' following judgments were

delivered:— " '' ^ nr.

Lawrie, a. 0. J.—I take the law to.be that, in

the absence of fraud on the part of the lessor,,,^yhere

lands are leased antj there is no' dispute as to the

lessee having received the whole estate which he

meant to take on lease, he is not entitled to abate-

ment from th'3 pric i on account of a mere error in

• setting forth the property, by way of description, as

consisting of so many acres or yielding such an

ani)unt of rental. On the other hand, when tho

lessee does n'lt get the whole estate, he may either

claim a deiuetioa in respect of tha pai't of the subject

thus withheld, wherever it is so distinct that its

value m ly be separate 1, or insist, on the
,

ground of

error i?i essentialibus, upon a restitutio in integrum.

The lat'^ar remedy is available in all cases where the

contract c m be shewn to have proceeded in total

miscouBeption, and is available to the lessor equally

with the lessas. ( am of opinion that the lessees

here go", th} whili; estae which they meant to take

on lease. Thoy had seen it mire than once ; it lay

within a vm% fencj; they got all the land they expected

to get. If there was an error in the description,

the doctrine of caveat emptor applies ; but I think

that there was nit an error iji essentialibus, and the

error in setting forth, by way of description, tha

manner in which the land was planted, the extent

under one cr.)p, the extent under another, the quantity

of woodland, did not give them a right to abatement

or to restitutio in iniergrum. I would therefore

give judgment for plaintiff with costs.

Withers, J.^By an indenture made between

him and the defendants on March 7, 1890, the

plaintiff demised and leasad to ttie defendants what

is described in the plaint as "all that coconut and

tea plantation called and knovra as. Comilla Estate

for a term of five years from March 1, 1890, at a

yearly rent of Rs. 2,000 payable quarterly on the first'

day of March, June, September, and December iu

each and every year. The payment of rent as

aforesaid was covenanted for by the defendants. There

is a stipulation in the ins rumeut of demise that if

the rants thereby reserved shall ba behind and unpaid

for thirty days after any of the days or dates on

which the same shall become due and payable, it

shall be- lawful fur the lessor to cancel and determine

the lease and to re-enter and take possession of the

premises and to recover the arrears of rent.

The plaintiff under this ' stipulation Claims to'

recover the. premises as well as arrears of rent which

were behind and unpaid fur thirty days on three

successive quarters^ i.e., September 1 and December 1,

1891, and Mtirch 1, 1892, the breach of covenant;

to pay rent in terms of the demise being plain-

tiff's ^
caiise of action. ."The answer to this claim

commences with tin .admission of
_,

the plaintiff's,

legal right to have what he is here suing for, and is
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followed by what is intended as an equitable defence.

The second paragraph of the answer contains the

case of the defence, the nature of which is not, to my
mind, very clear. However, I take it to be this :—
" you, the plaintiff, represented that the estate yoii let

to ns for a term of years comprised within its boun-

daries a block of 80 acres in tea which induced us to

offer to you th^ rent appearing in the executed lease ;

as a niHtter of faot there was a deficiency of mnre
than 30 acres ns regards the block of tea, and we are

entitled to have the rent reduced proportionately : add
when what we have overpaid you is set off against

the reduced rents admittedly in arrear, it will be

found that we owe yon nothing on account of rent,

and you are therefore not entitled to eject us."

What is not quite clear to me is whether the

defendants intend to allege in the second paragraph of

their answer that the calculation of rent was with

the knowledge of the lessor principally and mainly
based nn the extent of land under tea and that the

sum eventually offered, and accepted, was settled by

and becansa of the representation that as much as

80 acres of the land demised was under tea. If

this is what is meant by the defence, I will dispose of

it at once by saying, as the learned District Judge
finds, that the facts proved, do not support the sug-

gestion, to put it briefly, that the Comilla Estate WdS
let and hirei as a tea estate and little or nothing
more. If it is meant as I should construe it, viz., " our

offer of rent was as high as it was because of the

representation that 80 acres were in tea and we
must have our rent reduced proportionately as 30
acres and odd were not under tea", that is another
matter. What was demised according to the

instrument of demise was "all that coconut and tea

plantation and estate comprising 12 allotments

of land all lying contiguous to each other and no\
forming one property called and known as tliu

Comilla Estate containing in extent about
310 acres more or less and in the schedule hereto

more particularly described"—a schedule to which,

in compliance with the request of the defendants
during the negotiations for the lease, the following

particulars were added :
—"and consisting of about

150 acres under coconut cultivation, about 80
acres under tea, about 20 acres of paddy land,

about 15 acres of reserved forest, and about 15 acres

of cbena land."

It ig admitted that the plaintiff's misrepresent-

ation as to the acreage under tea was quite innocent,

so that no question of deceit is here raised. It was

contended, but I think unsuccessfully, that as thjs

was a lease of premises ad corpus, fraud must be

alleged and proved against the lessor before the

price could be reduced on account of a diminished

extent short of enormis laesio, and the authority

was oired of Voet 18. 1. 7. On the contrary,

this very chapter of Voet is an authority for the

statement that this contract of lease was at least as

much adquantitatem as ad corpus, a nd the discrepan-

cy being a " notable" one, the price should be pro-

portionately reduced. Purchases and sales are there

being discussed, but letting and hirii)g was in

this respect governed on the same principles.

See the authority cited to us in Voet 19. 2. 26;
" If the lessor has made out the property to

be much larger than it is actua'ly found to be, the

rent must also be reduced in proportion to the smaller

extent of ground." The vendee in the one case had
his relief under the actio etnpti, and the lessee under

the actio locati. I conceive, then, that m the circum-

stances the defendants were entitlea to a diminution

of rent in view of the deficiency of the acreage under

tea, but the question remains, to what relief, if any,

does this delence set up by the defendants eniitle

them ? It appears to me that the equitable defence

set up grows out of a right of counter-claim and
exists only because of the right in the defendr

ants to claim a diminution of the rent, past, pres-

ent and future, a reform of the instrument of

demise as to the quantity of land unHer tea and as

to the amount of rent payable thereunder in conse-

quence qf the diminution they prove themselves

entitled to. They must, in my opinion, successfully

establish this af^rmative demand to justify the

judgment herein dismissing the plaintiff's claim

with costs. On the lease as it stands unreformed,

they have no defence to the claim for re-entry or the

payment of arrears of rent. They do not allege

their readiness to hold to the hase, with a rent

diminished by the amount found in their favour. It

was, be it remembered, open to the defendants, on

discovery of the difference of extent of land unrier

tea, to have brought an actio locati to have the lease

reformed, the rent diminished proportionarely, and a

declaration that the excess overpaid slidnid go in

reduction of the rents accrued due. They did not do

so ; they held to the land and refused to pay the

arrears of rent ; they tendered nothing in the way of

rent; they have brought nothing into court in satis-

faction of rent accrued due, and no doubt they justify

this to themselves on the ground that so far from

their having anything to pay they are entitled at

the date of action brought t» recover something

from the plaintiff. To my mind the only defence

which could extinguish plaintiff's right of action as

herein instituted would be a counter-claim of the

nature of the claim I have jnst indicated. I consi-

der the defence a mutilated one, so to speak, and of

no avail against plaintiff's legal rights. And for
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this reason I would set aside the judgment and give

plaintiff judgment as prayed for with costs.

My inclination would hnve been to follow the law

relatinif to the actiones redhibitoria et quanti minoris

for the recision of oontrjicts of sale or a diminution

of the price on account of defecs {vitia) in the sub-

ject matter, which did n''t avail the buyer who had

every opportunity, as these defendants had before

lease executed, of discovering: the defects before

buying the article, if I could have found an authority

for doing so, but according to Voet 21. 1. ll.

neithtT remedy applie'l to the contract of lettinsr

and hiring. I cannot help expressing an opinion

that the learned Jui'ge in the conrt below hns

found his estimate of the diminished rent on an er-

roneous basis. We are not informed what the 30 odd

acres con sisted of , whftber of noil under jungle, or

paddy or chena, or bai'e soil, but I take it, the

difference «ould have to be found in the letting value

of the estate with the soil of 30 odd acres under

jungle or paddy or ohona or bare soil, as the case

may be, and 30 odd acres under tea.

Reversed.

-: :o :-

Present

:

—Withsrs, J.

(May 18 and 25, 1893.)

^- V S^l^J^^"' 1 MOREIS v. DiAS.
No. 4,126. )

Prescription—Amendment efplaint—Addition ofa

new cause ofaction—Relation back to wt it ofsum-

mons— OrdinanceNo. 22 o/" 1871, sections 8 andQ.

Where after the institution of an action on a pro-

missory note the plaint was amended by the addition

of an alternative count for goods sold and delivered

—

Held, that this new cause of action related back

to the date of the original writ of summons and the

period of limitation in respect thereto should be

reckoned up to that date and not up to the date of the

amendment of the plaint.

The plaintiff in his plaint, dated July 15, 1892,

originally declared upon a promissory note for

Rs. 100. The defendant took exception to the note

on the ground of its being insufficiently stamped,

and this objection having been upheld, the plaintiff

was allowed to amend his plaint by adding a money

count, which the plaintiff accordingly did by plead-

ing that defendant was indebted to plaintiff in the

Ham claimed for " kilance value of a pony sold and

delivered by plaintiff to defendant on October 10,

l8nl." This amendment was made on Oi-tober 18,

1892. To this the defendant pleaded prescription.

The coraissioner considered that the facts constituted

an unwi-itten promise contract or bargain within the

meaning of section 8 of the Drdinano No. 22 of 1871

and held th It the action was not barred and gave

judgment for the plaintiff.

The defendant appealed.

Wendt, for the appellant contended that the claim

on the money count was distinctly an action for

goods sold and delivered and came within section 9

of the Ordinance. The amendment amounted to the

institution of a new action, and at that date more
than a year had elapsed from the sale, and the action

was therefore barred.

Loos, for the plaintiff. The action had commenced
at the original institution of the p'aint, and the

amendment of the plaint by adding a new count for

the consideration of the promissory note did not

consitute a neivaction. At all events the claim on

the money count must be taken to relate back to the

original filing of the plaint.

Cur. adv. vult.

On May 25, 1893, the following judgment was

delivered :

—

Withers, J.—In this action, instituted on July

15, 1892, the cause of action arose on a promissory

note, but that was thrown out. The plaint was

amended on October 18, 1892, by adding this para-

graph—"That defendant is likewise indebted to

plaintiff in Rs. lOO, being balance due for value of

a pony sold and delivered by plaintiff to defendant at

his request at Colombo on October 10, 1891." This

was met by the defence that this cause of action had

not accrned to plaintiff within one year of the date

of the claim made by plaintiff, viz., October 18, 1892'.

But section 9 of Ordinance No. 22 of 18?!, which

applies to the case, enacts that no action shall be

maintainable for goods sold and delivered unless

the action be brought within one year after the debt

shall have become due. The amendment was allowed

and entered on October 18, 1892. This new cause,

however, relates back to the date of the original writ

in July 1892, and is therefore not barred, as the

original writ was within one year from October 10,.

1891, when the debt became due.

For this reason the judgment must be affirmed.

Affirmed.
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Present ;—Lawrie, A. C. J., and Withees, J.

(May 30 andJune 6, 1893:;

I). C. Colombo,Colombo, 1

1,473 C. f
EuDD V. Loos.

Mortgage—Mortgagees decree—Seizure—Claim—
Action to set aside claim— Validity ofmortgageds

decree as against claimant—Rules and Orders of
1833

—

Civil Procedure Code, section 247.

In an action to recover a mortsfage debt, instituted
prior to the enactment of the Civil Procedure Code, the
plaint prayed for a mortgagee's decree declaring the
mortgaged land specially bound and executable for the
debt. The summons to defendant, and the rule nisi for
defavilt ofappearance to the summons, only called upon
defendant to answer the money claim on the bond, but
did not mention the prayer for a mortgagee's decree.
Judgment was passed by default of appearance, with a
special mortgagee's decree as prayed.

Held, that the mortgagee's decree was regularly
obtained, and so long as it remained' ofrecord bound the
laud and could not be questioned by any party claiming
the laud by title acquired subsequent to such decree.

Action under section 247 of the Civil Procedure

Coik to have certain land declared executable under

plaintilf' s judgment.

The plaintiff as mortgagee, having on Febru iry

12, 1890, obtained judgment in D. C. Colombo. Nq.

2,938 against his mortgagor for a balance sum, with

a declaration that the mortgaged land was specially

bound and executable on the footing of the mort-

gage, which was dated December 14, 1876, seized

that laud (the Galla Estate) in execution, when it

was claimed by the defendants, who were in posses-

sion by virtue of a Piscal's sale of the esiate held on

January 3, 1891, on the footing of a mortgage tonne

Sjman Fernando dated January 23, 1888. The

claim having been upheld and the land released

from seizure, the present action was brought. The

defendants in their answer " denied that the judg-

ment entered in case No. 2,938, declaring the Galia

Estate specially bound and executable for the

amount in the said case, was a good and valid decla-

ration, and said that the said declaration was obtain-

ed wrongfully and ex parte''. They justified tlie

claim on the ground of their own title under ihe

Fiscal's sale, and pleaded other defences which are

not material to this report.

At the trial, the District Judge tried as a prelimi-

nary matter of hiw going to the root of the action

the question whether the mortgage decree in No.

2,938 was good and valid, or obtained wrongfully

anil ex parte. It appeared that the murtsjagor alone

was sued in that action, which w,is commenced on

December 6, 1889, and which comprised a prayer

that the mortgaged property might be declared spe-

cially bound and executable for the judgment prayed

for; that the summons to defend .nt cilled upon

him to appear and answer the " claim of the plaintiff-

i,o recover Es. 755-61 due and payable under his

bond dated December 14,1876, and interest thereon

ar, 8 per cent, from November 23, 1888, till payment

in full and costs" ; that upon defendant's failure

to appear a rule nisi had issued calling upon him

to shew cause why judgment should not be entered

against him for default of appearing to the summons ;

and that.defendant not appearing to this rule it was

made absolute on February 12, 1890.

The district judge held that the mortgage decree

was good and valid and had not been obtained

wrongfully or ex parte.

The defendants appealed.

Domhorst {Bawa and Loos with him) for the

appellants. The plaintiff's action is misconceived.

He should have proceeded by the ordinary hypothe-

cary action on his mortgage against the defendants,

as parties rightfully in possession by title acquired

subsequently to the mortgage. The true scope of

an action under section 247 is to have it declared,

as against a party whose possession and claim of

title were wrongful, that the laud is executable. The

possession of the defendants here was perfectly law-

ful, and the mortgage-decree could ouly be made

effectual as against them by suing th^ra afresh apd

establishing a valid encumbrance on the land. (Z>.

C. Matara No. 2.9,149, 2 S. C. G. 80.) This con-

struction of section 247 was pressed upon this

court in a recent case* and not adopted ; but

* Present

:

—Lawrie and Withers, JJ.

(March 17 and 2-2, 1898.y

No. 574. )

The plaintiff, holding a primary mortgage from second

defendant dated April 21, 1884, obtained a mortgagee's

decree against him, issued execution on June 26, 1891, and

in July, 1891, seized in execution the land mortgaged,
when it was claimed by first defendant and the clqim
upheld by the court. The first defendant made title

under a secondary mortgage dated December 24, 1888,

upon which he had obtained judgment (prior to the
institution of plaintiff's mortgage suit) and bought the
property in execution on May 19, 1891.

The District Judge held that plaintiff had failed to esr

tablish his mortgage right as against the first defendant.

Tbinted at the "Ceylon Examinee" Pkess, No. 16, Queen Street, Fobt, Colombo,
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we would ask the Court's reconsideration of the

point. Then plaintiff's mortgage decree was im-

properly obtained and does not bind the land in

defendants' hands. A mortgage bond comprising in

one insirument two different and distinct contracts,

the one the, debt, the otiur the charge on the land;

and this has been recognized both in the Privy

Council and in this court. {Lindsay y. The Oriental

Bank Corporation, IS Moo. P. C. 426; D. C.Jaffna,
No. 5,156, 2 S. C. C. 5.) Now, the summons to the

defandant i,n action No. 2,938 merely called upon

him to ansAver a claim for a small balance of the

debt and gave him no notice of a prayer for a mort-

gage decree ; else (especially in view of the facts

pleaded in our answer) he would have appeared and
objected to that part of plaintiff's prayer. His non-

appearance cjuld only be construed as a consent to

the plaintiffs obtaining the specific relief named in.

the summons and rule nisi. It would have been
different under the present Code proctdure, where
the defendant is served with the plaint as well as

summons, and so has ample notice. The defendant

might himself have had the mortgage decree expung-

ed as passed without notice to hira, and it is sub-

mitted the present defendants, third parties purchas-

ing without uoLice, are in no worse position. Failin"

the mort<>age decree, plaintiff's whole action fails,

as defendants were the lawful owners of the land
and in possession at the date of seizure.

a stranger, not having averred or proved that there was
consideration for the mortgage, or any part of the debt
subsisting. He therefore dismissed the action The
plaintiff appealed.

Dornhorst
(
Wehdt with him) for the appellant.

Fernando for the defendant.

Cur. adv. vult.

On March 22 the following judgments were deliv-
ered :

—

Withers, J.—1 was not able to appreciate the dis-
tinction which Mr. Dornhorst drew between an action
by a mortgagee under section 247 of the Civil Procedure
Code to have property successfully claimed by a third
party sold in execution of a decree in his favour and an
ordinary hypothecatory action against a stranger in pos-
session of a mortgaged property, as regards the require-
ments of proof of matter in support of either claim-
requirements to be found in many decided cases, such as
I S. C. C. 83, 2 S. C. C. 80, 3 S. C. C. 99, &c. As at pre-
sent advised, I think the allegations and proof should be
the same in both cases.

So far then I agree with the learned judge in
his construction of plaintiff's plaint in this action,
but his dismissal of the action in consequence, a
step which would deprive the plaintiff altogether of
his security for what is prima facie a just claim, is
another matter. It was open to the defendant in his
answer to object to the defective character of the plaint
on the grounds specified by the learned judge and so
enforce an amendment or withdrawal. He did not choose
to do this but set up a defence in the nature of a con-
fession and avoidance. He said he was master in law of

Wendt {de Satam with him) for tlie plaintiff.

The contention as to the proper construction of

section 247 has been expressly overruled in the

Negombo case cited, and it is submitted will not now
be re-opened. Besides, it makes a difference that

the defendants' title was acquired subsequently to

the decree in plaintiff's favour on the mortgage.
They could not have been made parties to the mort-

gage suit, and cannot go behind the decree therein.

This also touches the Sfcond point made on the

appeal. It is submitted the mortgagee's decree was
regularly obtained. It is the debt that is the prin-

cipal matter, the security on the land is merely an
accessory. The defendant was cited to answer to

the cl liin fur the debt as due on the Lond, and that

mnss be taken to give him notice that plaintiff

would avail himself of the security created by the

boml. The very motion of the bond was sufficient

to put the defendant upon inquiry, if (as now alleged)

the bon 1 had been discharged by the arrangement

plea'Ied. The summons and rule nisi were in

the form usually adopted under the Rules and Orders

of 1833, which merely required that the "cause of

action" set forth in the libel should be intimated to

defendant. But even putting the piesent defendants

in the position of the mortgagor, it is not sufficieufc

for them to point to the defect in the summons.

The decree may have been entered up with the full

knowledge and concurrence of the mortgagor. Had

plaintiff's decree now sought to be enforced. He averred
that the decree was a covinous decree obtained by con-
sent of parties with intent specially to defraud him, the
defendant. He further alleged that the second defen-
dant was not the owner of the premises at the date of the
alleged mortgage to the plaintiff, and lastly he put in, or
rather suggested, a well known equitable defence to the
effect that the priority of plaintiff's mortgage could not
avail him in th^ circumstances of the case. The latter
plea is too shadowy to be taken into account, and may
lae dismissed from consideration.

The plaint was a compendious statement of the fact

that plaintiff had a subsisting debt originally created by
a mortgage which had passed into a decree against the
second defendant and which he sought to satisfy out of
the property secured to him therefor. That is the claim
in substance. In point of form the plaint is bad, but, as

I said before, the defendant did not object to it as he
well might have done for its defect of form. He took it

as he found it, and he answered it. He knew well
enough what he was answering. He endeavoured to
resist the plaintiff^s claim on various grounds, which
have failed.

I would set aside the judgment and give judgment
for plaintiff declaring that an undivided half of the
premises described in his plaint and claimed by the firs t

defendant herein is liable to be sold in execution of the
decree in his (plaintiff's) favour in the suit against the
second defendant therein referred to. That was what
he should have prayed for, and by a careless piece of
pleading did not. His prayer can easily be amended.
Set aside with costs.

I/AWRIE, J., concurred.

Set aside.
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lie himself movefl Lo set aside the decree, he surely

must Inive negatived this. The defeiidnnls iiave not

called the mortoagor, nor have they submitted any

other material in this liehalf. They merely piint to

the decree purporting to be pr.mounced by default of

appearance. It is submit' ed that is not sutticinnt.

Further, this point does not dispose of the whole

action, for plaintiff has pleaded matter in the nature

of an estoppel against defendants, and that has still

to be determined.

Dorfiliorst in reply. The mortjjaged decree pur-

ports on its face to be one by default, and the rcc(jrd

tlierefoie excludes any sng<jestion of consent. The

defendant ntver appeared at all.

Cur. adv. vulL

On June 6 the following judgments were de-

livered :

—

Withers, J.—This is an action within the purview

of section 247 of the <. ivil Procedure Code t j have

certain property successfully claimed by the defend-

ants declared liable to be sold in execution of a

decree recovered by the plaintiff against one John

Frederick Driebaig on February 12, 1890. One of

the grounds on which this action is resisted is that

the judgment referred to in the third paragraph of

the plaint declaring this property, which then

belonged to the said judgment-debtor Drieberg,

bound and executable for the money recovered on a

bond in the action in the District Court of Colombo
No. 2,938, was invalid and wrongfully obtained.

This plea was not taken exception to by the plaintiff,

and issue was joined uiion it, and this matter of law

was isolated from other issues and tried and deter-

mined by the District Judge on the day fixed lur the

trial of the action. The issue so tried was settled

by the learned judge as follows:—"Whether the

declaration in the action No. 2,938 of this court

that the Gralla Estate was specially bound and

executable therefor was a good and valid declara-

tion." The issue is really a compound of fact and

law ; and of the facts which entered into it these

are proved—the action No. 2,938 against Drieberg

was to recover the balance of a principal sum (if

money and interest due upon a bond and to have a

judicial sale of property specially mortgaged in the

same bond in satisfaction of the debt due thereunder.

Such was the object of the action, and such the

prayer for relief.

The Rules and Orders of procedure in force at that

lime (1889) required the summons which issued

on the filing of the libel to "mtimatc the cause of

action set forth in the libel". Now, the summons
issued in case No. 2,938 required the defendant

Prieber<j to answer the claim to recover Rs. 755

and odd with interest at 8 per cent, due and

payab e under defendant's bond of December 14,

1876. Drieberg did not appear to that summons,

whereupon a rule nisi was taken out by the plaintiff

requiting him on February 12, 1890, to sliow cause

why judgment should not be entered against him

for default of appearing. A copy of this rule nisi

was served on the defendant, and in cp,nsequeDce

of the defendant not appearing to the rule nisi it

was ordered that the rule should be inacl.; absolute

aird that judgment should be entered iigainst the

defendant in terms of the libel. Then, followed

the decrie for tlie paunent by defendant to plaintiff

of lis. 755 odd with interest and costs and a decree

declaring Galla Estate s]iecially found and ex^^icutable

for the money decree on the footing of the mortgage.

It was c intended on this state of fuccs that a

judgment on a ciuse of action against a person who
has not been cited to answer that cause is so palpably

wrong that it cannot operate. No one can have

a decree signed against him behind his hack without

an oppor, unity of being heard. It was argned that

such a mortgaged bond as that on whicii judgment
wa'! recovered against Driebeg comprises two distinct

causes of action, one on the de'it and one on the

contract of hypothec, and reference was uitide in

support of this distinction to Lindsay v. Oriental

Bank Corporation, lA Moo. P. C. 4iG. Also refer-

ence was made to well-known decisions of onr courts

holding that a simple money deer e obtained in an

action instituted both to recover a mortgage debt

and realise the security does not bind the security as

a spe.ial inirtgago for the djbt, so thit c,i purchaser
of tlie security after that decree would bj unliarmed

by the decree.

It is clear fivni the summ-)ns and the rule nisi

that no express intimatio.i was given by either to

Drieberg of his creditor's intention to foieclose the

mortgage-as well as leeover the delit due by it; but

was there not sufficient intimation ? The securities

of bond and mortgage were in one instrument, and

if the mortgage simply secured the payment of the

debt due under the bond, was not the debt the

one cause of action which gave the creditor the

right both to pursue the debtor and his mortgage,

and was not the reference to the bond in

the summons a suflficient intimation of the cause

of action on the mortgage as well as on the

bond? I cannot help thinking so. This being so,

as long as the mortgage decree stood on the record

it bound the land and those purchasing it subsequent-

ly to the decree. The bond is not before us, and
we do not know its nature, but was it not for Mr.
Dornhorst to prove that no cause of aotioa \^^
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acorued on tliu (!onfcr,ict of mortgairu r 1 can wdl
unda's'iaijj a condiiional morDgage co-exi>ting with

a simple bond. The debtor might acknowledge the

sum to be due, liut it might be agreed that the secu-

rity should not be liable to be judicially sold until

some condition precedent had been (ulfilltd. This

state of things would be much more in Mr. Durn-

hofst's favour, but there is no proof of this state of

things. Holding as I do that Drieberg's summons
was sufficient to give him intimation of the two-fold

claim arising out of the mortgage bond, 1 am bound

to hold that the mortgage decree remained operative

until reversed, and bound the land in the hands of

the purchasers who bought it subsequently to the

decree.

This being so, it becomes unnecessary to touch

otlu'r points raised in the interesting argument on

this question. I am for affirming the judgment on

this issue with costs of the trial thereof in the court

below and of the argument in appeal.

Lawrie, a. C. J.—I agree.

Affirmed.

Present .-^Withers, J.

(March 9 and April 2.5, 1893.;

C. H. Matara,

No. 1,4.56.
Grigoris v. Tillekeratnb.

Frauds and perjuries— Verbal agreemejitfor lease—
Refund of money paid on such aoreeme?it—Nota-

rial iiistrument— Ordinance No. 7 (?/'1840.

Money paid iu pursuance of a contract, which is

void under the Ordinance No. 7 of 1840 for want of a

notarial instrument but which is not performed, is

recoverable by action.

C K. Paiiwilla No. 3,713, Gren. (1873- 74) Pt. II.,

p. 34, followed.

The plaintiff agreed with defendant by parol 10

take on lease from defendant a piece of land for a

term of 4 years at a rental of Rs. 240, of which the

plaintiff alleged he was to pay Rs. 100 in advance

and the balance amount at the execution of the deed

of lease. He alleged that he paid to defendant a

sum of Es. 82, that he subsequently tendered a fur-

ther sum of of Rs. 18, and required defendant to exe-

cute and grant a deed of lease, but that defendant

refused and failed to do so, and ho now claimed a

refund of the sum of Rs. 82 paid in advance with

interest thereon from the date of payment. The

defendant, among other things, pleaded that plaintiff

had paid him only Es. 52 and denied the tender of

Es. 18, and at the trial he further took the

objection that, the agreement for the lease not

being in writing iis'rirliiiiect by the Oriiiuance No. 7

of 1840, t, e action was nut miiinlHihab'e. The
commis-ii)ner held that plaintiff could recover the

money autufilly paid hy him, and as ho found ou the

evidence that pUiintjff had paid only Es. 52, he gave

liiui judgmi nt for that amount and interest as claimed.

The defendant appealed.

Grenier for the appellant.

Sampoyo f')r the plaintiff.

Cur. adv. vult.

On April 2.i, 1893, the following judgment was
delivered :

—

Withers, J.—I think the judgment must be affirm-

ed except in so far as it allows plaintiff interest ou

the sum of monej' he has fecovered by the judgment.

I d -cline to give him interest by way of damages,

for he himself clenrly failed punctually to execute

his part of the contract referred to in his plaint.

1 was ceit.iiuly under the impression that payment

made by a person under a contract with which he

could not be charged for want of evidence to satisfy

our statute of frauds should be regarded an a volun-

tary payment and therefore not recoverable in a

court of law. Such I understand to be the tenor ^f

English decisions. However, it has beed ruled

otherwise by this court. C. R. Panwilla No.

3,713, Gren. (1873-74) Pt. II., p. 31. Sitting alone

I follow that decision.

Judgment must therefore go for plaintiff for

Es. oi without interest but with costs.

Affirmed.

-: o:-

Present

:

—Lawrie, A. C. J., mid ^YITHEES, J.

(fune 6 aiid 13, 1893.;

D.C. Kalutara,

No. ()2H

tara, I

MoRAES Vedrale v. Amdkis Appu.

Civil Procedure—Claim in execution—Mortgage

decree, enforcement of^Claimant's title acquired

subsequent to mortgage—Action under section iVl

of the Civil Procedure Code—Hypothecary actio7i

—Roman Dutch Law—Practice.

In the case of a mortgage, where a person in pos-

session of the property upon a title acquired under the

mortgagor subsequently to the mortgage is not made
a party to the mortgage suit, svich person can right-

fully claim the property when seized in execution

under a mortgage decree obtained by the mortgagee

against the mortgagor.

An action under section 247 of the Civil Procedure

Code, so far as regards an execution-creditor, is limited

to the purpose of having it declared that the property

seized is liable to be sold iu execution of his decree.

Consequently, such action is not available to the holder
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of a mortgage decree against a successful claimant,

wliose title, though derived from the mortgagor, is not

subject to or aflfected by the mortgage decree, but in

order to realise the mortgaged property in the hands

of such claimant, the decree-holder must bring a dis-

tinct and separate hypothecary action as contemplated

by the Roman Dutch Law.

.'\ction nndtT section 2i7 of the Civil Procedure

Code by the holder of a m .rts<age decree.

The facts of the case are fully set oat in the

judgment of With'<:rs, J.

The defendants appealed from a judgment pro-

nounced against them.

Pieris for the appellants.

Sanipayo for the plaintiff.

Cur. adv. vult.

On June 13, 1893, the following judgments were

delivered :

—

WiTHEKS, J.—This is an action under section

247 of the Civil Pmcedure Code to have a claim

order set aside with damages and for a declaration

that three-sixteenths of a garden calle 1 Kongaha-

watte are liable to be sold in execution of the money-

mortgage decree obtained by him against the thir 1

defendant in a mortgage s-uic on March 25, 1S92.

The first and second defendants objected to the sale

of three-sixieenths of the garden on the ground

that at the date of the said decree they owned a

twelfth part of that garden and that thatt welfth

part was included in the three-sixteenths which

the plaintiff had caused to be seized in execution

of his decree. The execui ion-creditor, as the party

against whom that order was made, seeks, as I

said before, in this action to have that order

set aside and the three-sixteenths of Kongaha-

watte declared liable to be sold in execution of

his decree. By way of answer to this claim the

first and second defendants aver that on January 30,

1892, one-twelfih of this g.irden was sold by the

fiscal in execution of a judgment recovered against

the son of the third defendant (the plaintiff's execu-

tion-debtor) and that they purchased it, and obtained

a fiscal's conveyance of that share on June 15,

1892. The defendant's said son 6. M. Moraes Kap-

purlae, according to the answer, succeeded to a third

of one-half of his mother's interest in the premises

through <ie death of his mother who, it is saidi

was married to the third defendant in community of

property and died intestate about one year before

actio Q brought. In reply to this answer the plain-

tiff does not deny that there was community of

estate between the third defendant and his wife-

He admits that the third defendant was entitled to

the premises described in the eighth paragraph of

the answer of the appellants and he admits that

the third defendant's wife died intestate leaving

thiee chil.lrtn. He does nut deny the averment

that third defendant's wife died about one year

before answer file I. He a.laiits .ilsn that the share

claimed by the appelhintti was included in the shares

moitg.iged to him and decre d to be judicially Sild

in satisfaction of the debt for which he roeovered

judgniL'ut on his mortgage.

The app;llants having denied the money-mortgage

obligations to plaintiff' of the third defendant, the

decree on the mortgage bund, and the debt due

nnder the decree, the plaintiff was bouud :o prove

his allegations about them. But apart from those

issues, the vitiil is.sue (not very explicity stated by

the judge) was whether appellants' purchase of the

son's one-twelfth part of the mortgaged premise*

released tlMt twelfth from the operation of the

mortgage decree olitained against the father. It

is clear from the admitted facts that appellants'

execution -debtoi' became entitled, on his mother's

death intestate, to une-third of one-half of the com-

mon estate of the third defendant and his wife in

Kongahawatte, What the exact nature of that estate

was is not so clear. What was purchased at the

fisc.d's sale by the appellants was, according to the

fiscal's conveyance, one-twelfth of a specific portion

of Kongahawatte within certain bounds in extent

three roods and nineteen perches, and the question

really for us to decide is whether the claim to have

that shaie released from seizure under plaintiff's

writ is a good and valid claim.

As the fi-cal's sale purports to be confirmed by
the court and the conveyance to be executed in

pursuance of the sale, the appellants, being grantees

in the conveyance, are to be deemed to have been

vested with the legal estate from the time of the

sale (see section 289 of the Civil Procedure Cole).

Now, the date of the sale was January 30, which

was a little less than two months before the date

of plaintiff's mortgage decree, and this being so,

can we declare that the appellants' share in Kongaha-

watte is liable to be sold in execution of that decree ?

In these circumstances it was contended by Mr.

Pieris that judgment should have been entered for"

his clients, inasmuch as it was proved that his clients

had a legal title to one-twelfth of the premises

through the son of the third defendant and his wife.

The judge before whom the objection to seizure and

sale of this one-twelfth of the premises was made
had found his clients to be in possession thereof

Pbinted at the "Ceylon Examixnek" Peess, No. 16, Queen Street, Fort, Colombo.
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and fot tfbat reason had ordered its release from

seizure and saje.

The point Counsel pressed upon us with force was

that a material distinction is to be observed between

an action nndsr section 247 of the Civil Procedure

Code, whereby a plaintiff seeks to have certain pro-

perty declared liable to be seizsd and sold in execu-

tion of the decree held by him, and an action by a

person who is owed a sum of money secured by a

contract of mortgage or by a decree in which that

contract is merged and who desires to renlise the

mortgaged property in the possession of third

parties.

I reaiiniled counsel of our decision in D. C.

Negovibo, No. .574*, which appears to intimate that

this is'a distinction without a difference. If that

flecisiou can he fairly construed to have that effect,

then I can only say, and I take the- first opportu-

nity of doing so, that I think that decision is

erroneous, due to the fact that I did not see the

point then so clearly as 1 do now. It seems to me
that the object of an action by a decree-holder under

section 247 is to satisfy the Court that property suc-

cessfully held by a claimant who opposes the execu-

tion of a decree is liable to be seized and sold ib

execution of that decree. If he cannot show that,

his action fails. The action is limited to that

particular purpose. If the property has been acquired

by the claimant subsequent to that decree or subject

to that decree, or the defendant be estopped from

denying that the property is subject to that decree,

then only can the plaintiff succeed in such an action.

It is not enough to show that the claimant is privy

in estate and that the property which has come to

hira is birdened with a debt due and payable which

can be liquidated by the sale thereof in an appro-

pri.ite action.

Here the plaintiff has failed to show that the

one-twelfth of the mortgaged premises pn sently owned

and enjoyed by the appellants is liable to be seized

and sold under his decree. Consequently, in my
opinion,the present action fails.

The judgment must be set aside and plaintiff's

action dismissed with costs>

Lawbie, a. C. J.- -I agree. It seems to me im-

possible tj grant either of the prayers of the libel.

The order upholding the claim of the first and

Second defendants was a good order. The land was

their own. and they had a right to prevent it- being

sold. 'I hen, we cannot declare tiiat the land now
belongs to th ; tliir! d fendant or that it did belong

* S.;e ante p. 188, note.—Ed.

to him at the date of the mortgage decree : it thfn
belonged to those who had purchased his son's rights.

I assume that the purchasers bought a land validly

mortgaged and that in a suit properly directed against

them they could not resist a mortgage decree declar-

ing the knd bound under the mortgage ; but until

such a suit be brought and until such a decree be

pronounced I fail to see how the land purchased by
first and second defendants can be sold on the foot-

ing that it belongs to some one else.

Set aside.

-: o :

Present:—Withebs, J.

(February 23 and March 2, 1'893.)

No" 8 ''45 ' !
^°^ SiMAN V. SiNNO Appir.

Gaming—Betting—Acts ofgaming—Bettingfor a
stake—Evidence—Charge—Ordinance No. 17 of
1889, sections 3 and 4.

To make an act of betting "unlawful gaming" under
section 3 of Ordinance No. 17 of 1889 the betting must
be for a stake.

In a. prosecution for unlawful gaming under the
Ordinance the act or acts ou the part of the accused,
alleged to constitute unlawful gaming, must be parti-

cularized in the evidence and should be specified in
the judgment of the Court.

The complaint against the defendants, of whom
there were four, was that they " had engaged them-

selves in a game of chance with dice and money" in

breach of sections 4 and 5 of the Ordinance No. 17

of 1889. The Magistrate, after hearing evidence,

which was directed to show that gaming with dice

was going on in a cert an shed, at which the defend-

ants were present, acquitted the other defendants,

and framed a charge against the first defendant in

the form B in the schedule to the Ordinance. The
Magistrate convicted the first defendant in the

following terms:—" I am convinced the acf.nsed

Sinno A.ppu was there and convict him of unlawful

gaming and order him to pay a fii.e of Rs. 20."

The first defendant appealed.

Wcndt for the appellant.

Cur. adv. vult.

On March 2, 1893, the following judgment wag

delivered :

—

Withers, J.—The appellant K. Sinno Appn has

been convicted of the offence of unlawful g.iming

on a:cliarge expressed in the form prescribed by the

Ordinance, as to which I cannot help observing that
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it id as uuhappy a form as could well be conceived,

The question, however, is,—does the evidence justify

the conviction ?

To sustain the^ charge in this cise it rnu-;t be

proved, that the appellant was engaged in the act of

betting or of playing a game for a st:ike at a com-
mon gaming place, that is, a place keptor used f r

betting or the playing of games fur stakis to which
the public may hsive access with orwiLhoiit payment.

NotwithsfeaDdiug what tho witnes=es called by the

appellant deposed to, the Magistrate expresses so

strong a belief in the presence of the accused at the

place of the alleged unlawful gaming that I will not
venture to say he is wrong as to that. But he con-

victs the accused of unlawful gaming. It is only

right and fair that the Magistrate in cases under
the Ordinance No. 17 of 1889 should specify in his

judgment the act the accused was engaged in, which
constitutes in the Magistrate's opinion " unlawful
gaming".

There are three 'acts which separately constitute

this oflfence : one is cock-fighting anywhere, the
other two are betting or playing a game for a stake.

In this connection I wish to say that as at present

advised I think betting under this Ordinance means
betting for a stake, for there is no break by comma
or otherwise in the sentence " the act of betting or of
playing a game for a state", and all know that

there are two kinds of betting, one on credit, the
other for a sum of money or pledge deposited to

abide the result of a wager. Now, what is the

evidence of unlawful gaming against this particular

person ? I give extracts :
—

" On that day there was betting and gaming with
dice, and on the former days it, was the same. All

four accused were there. I saw the accused all

there on previous days, and so can indentify them
well." " 1st aocnsed gamed three days." " The
accused ran out of the shed."

Another witness says :
—

" Before approaching the

shed I heard betting : "you will win, I will lose',

and so on. I heard also the ruttli-ig of dice, and
there was a great noise going on."

It seems that a very Lirge number of people were
in the shed, sitting, standing, and stooping, and that a

bamboo box and two dine were foun I at the s(iot.

I mentron these latter facts only 16 observe that

the case does ncjt furnish any presumptive proof
either of the accused having unlawfully gamed or of

the shed being a common gaming place. Now, this

evidence about betting and gaming is of much too

general a character to be of any value. Tiie acts

which the law says shall constitute " un'awful gapa-

ing", must be particularised. No one says that this

accused or any oilier person at th'j shed deposited a

stakeor pledged to be handed to another in the event

of Bometbiiig happening or not happening, or that

he "and another laid a wager to be forfeited in such,

an event by one to the other.

Playing a game wiih dice is not itself unlawful

gaming : there must be a game for a stake. What
was the game played. here, and what was the stake

for which it was played ? I cm find nn answer to

this question in the proceedings. Throwing dico foF

a stake to be lost or won on the fall is of course un-

lawful gaining. The accused was not seen doing

this or abetting by his pr seuce and eucouragemeTit

those who were doing it.

The couvictioii must be set aside and the accused

acquitted

.

Sei aside.

;o :-

Present:—Lawrib, A. C. J,, and Withers, J.

(May 19 and 30, 1893.)

No* 1 636. j

^*^^'"^'' Chetty V. Ferdinands

Limitatiofi—Bondpayable after notice—Breachof
condition—Assignment—Power ofassignee to sue—Ordinance No. 22 of\^^\, section 6.

By a bond dated April 29, 1878, the obiigors deelar-
ed themselves "held and firmly bound unto [the
obligee] in the penal sum of Rs. 44,000, for the pay-
ment whereof we bind ourselves our heirs executors
administrators and assigns," and the condition of the
bond was as follows :

" that if we [the obligors] shall
and will well and truly pay or cause to be paid unto
[the obligee] and his aforewritten the sum of
Rs. 22,000, on receiving from [the obligee] or
his aforewritten three months' notice in writino'
desiring repayment of the said sum .'and interes't
thereon at the rate aforesaid (such notice however
not to be given until twelve months after the date
hereof), then this bond to be void," &c.
By deed dated July 7, 1882, the obligee assigned

the bond to two other parties, who were thereby con-
stituted and appointed "my true and lawful attorney
and attorneys in the name ofine [the obligee] and my
aforewritten to ask demand," &c.
No part of the principal or interest having been

paid the assignees of the bond sued the obligors there-
on in their own names, alleging that they had on
January 19, 1889, given notice in writing to the obli-
gors requiring payments three months thereafter
The libel was filed on April 24, 1889, and summons

issued ou April 25, 18S9.

Held that the bond was one with a condition to pay
on three mouths' notice in writiug, that limitation
began to run only from the breach of that condi-
tion, viz., failure to pay on three months' notice in
writing, and that therefore the present action was not
barred by the provisions of seelioii § of Ordinance
No.- 22 of 1S71.
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/fe/d, by Withers, J., that, notwithstanding the
absence of words in the bond making it payable to the
assigns of the obligee, the bond was assignable, and
the assignees could by our law sue in their own names,
the power given to them in the deed of assignment to

sue in the name of the original obligee being only
pro aditnda»ii cauleld.

The defendants in this action o;vanted the following

bond, whicli was ditted April 29, 1879 :

—

"Know iill men by ihese presents that we
are h«ld Hud finiity bound unto Sayiia Soona Sup-
pramanian Chetty in the ptuai sum of Es. 44,000,

for payraent whereof we bind ourselves our heirs

executors ndmiuistnitors and assigns.

"Whereas we have this diiy purchased

from the said Sayna So >na 8uppramanian Chetty

the Ycikdessa Coffee Est ale, and we have agreed to

grant him a bond for Ra. 22,000, being the balance

purchase monpy of the said esiate, and we have

agreed to pay the said sum ofR?. 22,000, •with in-

terest thereon at 8 per cent, per annum from this

date in manner hereafter stated.

" Now the condition of the foregoing bond or obli-

gation is such that if we shall and will

well and truly pay or cause to be paid unto the said

Sayna Soona Suppramanian Chetty or his afore-

written the said sum of Rs. 22,000 on receiving

from- the said Sayna Soona Supparamanian Chetty

or his aforewritten three months' previous notice

in writing desiring repayment of the said sum and
interest thereon at the rate aforesaid (such notice,

however, not lo be given until twelve months after

the dace hereof), tben this bond or obligation to be

void, otherwise to remain in full force and virtue.

Provided always that it shall be competent for the

said to pay to the said Sjyn i Soona Sup-

pramanian Chetuy or his aforewritten the s-aid

sum of Rs. 22,000 or any part thereof at any time

previous lo the time of payment mentioned afore-

said, notwithstanding; anything herem contained to

the contrary.

"In witness whereof " &c.

Suppramanian Chetty, by deed dated July 7, 1882,

assigned to the plaintiffs " all that the above recited

bond or ,obligation, and all moneys hereafter to

become due and piyable thereupon, and all the

rigiit title bemtit; advantage claim and demand what-

soever of me the said Suppramanian Chetty of and
in the said premises and every or any part tliercof".

The pJaniffi were also thereby constituted and
appointed his " true and lawful attorney and attor-

neys in tlie name of me the said Suppramanian
Chetty and my aforewritten lo ask demand and
receive ail and every the sum or sums of money

.."....'. .and on non-payment thereof to commence
and pro>ecate with effect any actions or suits," &c.

The plaintiffs, on January 19, 1889, gave notice

in writing to defendants demanding payment t'lree

months after receipt thereof, and now siied the

defendants on the bond alleging the giving of the

said not,ice and the non-payment of any part of the

princip d or interest. The libel was filed on April

2-t, 1889, and summons issuijd on April 25, 1889.

The defendant^^, among other things, pleaded (1.)

tliat the plaintiffs could not maintain this action in

tHeir own names upon the deed of assignment, (2)-

that the plaintiffs could not sue for the principal

amount of the bond as the said principal sum was
not assigned to them, and (3) that the action could

not be maintained as it was not commenced within

ten years of the date of the bond.

These preliminary objections were first discussed

at the trial of ^he action, aMd the Diatricb Judge
having upheld them dismissed the plaintiffs' action,

whereupoQ the plaintiffs appealed.

Layard, A.-G. {Ramanathan, S.-Q. with him)
for the appellants.

Dornhorst {Weinman with him) for the de-

fendants.

Cur. adv. vult.

- On May 30, 1893, the following judgments were
delivered :

—

Withers, J.—The principal question to be decid-

ed is, whether or not the plaintiffs can maintain thig

action, and the answer to it must be found in section

6 of our statute of limitations (Ordinance No. 22 of

1871) which runs as follows :
—" No action shall be

maintainable for the recovery of any sum duet

upon any hypothecation or mortgage of any pro-

perty, or upon any bon 1 conditioned for the

payment of money, or the performance of any
agreement or tru^t, or the payment of penalty,

unless the same be commenced, in the case of an
insiruraent payable at, or priviliiig for the per-'

formance of its condition within, a definite lime,

within ten years from the expiration of suc'i time,

iiud in ail otiier cases within ten years from the

date of such instrument of mortgage or hypotheca-

tion, or of last piyment of interest thereon, or of
" the breach of the condition". Two classes of

securities are here aimed at : first hypothecations

or mortgages to secnn; the repayment of money ;

secondly, bonds securing the repayment of money,

tlie performance of auy agreement or trust, or the

paymjnt of penalty. I will I'araplirase the section

to sh(3w how I construe it.
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If the insLi'ument of hypothec ov mortgage secures

the repayment of money at a certaia and definite

time, time begins to run from that date. If it

secures the repayment of interest, then time begins

to run from the last payment of interest. As to

the first, if no interest has been paid, and no certain

time has been fixed for the repayment of the monay
secured by the hypothec or mortgage, tlien time runs

from the date of the instrument of hypothec or mort-

gage. As to the second, if the money for which the

bond is conditioned is to be paid at a certain date, or

the agreement or trust is to be performed at a

certain date, time begins to run from that date. If th^

bond obliges the payment of interest as well as

principal and no time is fixed for the o' 'ligation to

pay, time runs from the date of the bond or payment
of interest, if any. If it is a conditional bond and
no time is fixed for what is conditioned, then time

runs from the breach of the condition.

One cannot forget the well-known distinction in

English law between single and conditional bonds
and the law there regarding the limitation of actions

thereon. A bond wherein the obligor acknowledges
himself to be bound to another in a certain sum of
money is a single bond. If this acknowledgment is

accompained by a condition that upon the perform-
ance of a certain act the bond is to be void or other-
wise to remain in full force it is a bond with a

condition. In the dase of a single bond time runs
from the execution of the bond, the cause of action

being then complete. In the case of a conditioning

bond, time runs from the date of the breach of the
condition which constitutes the cause of action.

I venture to think that it cannot be said that any
time was fixed for the payment of the money for

which the obligors bound themselves. A time was
fixed within which the obligor could not recover by
legal process. I regard this as a bond with a condi-

tion, the ten years commencing from the breach of

that condition which alone constitutes a cause of

action.

It was urged that a creditor could lie by with an

instrument of this kind fir tiny number of years

and that this could never be intended. It is purely

a matter of contract, and, besides, this objection ia

not so sfcious as it appears nt first sighi. It is open

to the obligor to pay and discharge his obligation on

a pond like this at any time, and if a creditor keeps a

written obligation for many years without payment
of interest or demand, he runs the risk of a presump-

tion that his debt has been satisfied. See In re

Rutherford., 19 L. J. Ch. 654. In my opininn, liine

runs from the breach of the condition, i.e., failure

to pay on three months' notice in writing, and, the

action is accordingly maintainuble.

I think the bond was well assigned bo the pliiintiffs^

and that as such assigns they could by our law sue

in their own name. The power to sue in the assign-

or's nam 3 was given pro abu7idanti cautela. Be-

sides, in my opinion, assignment was contemplated

by the bond. To the words " his {i. e. the oblig'^e's)

afirewritten" some meaning must be given, if

possible. They surely, mean his (as our) aforewritteUr

i. e> heirs, administrators, and iissigns.

Set aside with costs, and remit case for trial on
the merits.

Lawrie, a. C. J.—This is a bond conditioned for

the payment of money. The condition was one fa-

vourable to the debtors. It postponed the date of

payment. The creditor at the earliest could not
recover the money acknowledged to be due to him
until fifteen months from the date of the bond, and
only then if he gave three months' previous notice

in writing. This action was commenced within ten

years of the earliest date at which the creditor could

have enforced payment. I am inclined to hold that

there was a definite time at which the bond was
payable, viz., fifteen months after its date. I draw a

distinction between the obligation to pay and the
right of the creditor to enforce payment.

It is consistent with the spirit of oar limitation
ordinance to oblige creditors to bring actions within
a definite time from the date when they could first

have enforced payment or performance. Here, the
plaintiffs did not exceed ten years from what, I am
inclined to hold, was the definite time when the
instrument was payable, viz., the date when first

they could have put the bond in suit.

I admit that this is a ground of judgment of
the soundness of which I am diffident, because it

was not pressed by the Attorney-Gener;il in appeal,
nor does it commend itself to my brother Withers.

I agree on the other ground on which my brother's
judgment rests. The defendants themselves intro-
duced the condition that there was to be no breach
of the bond unless they fniled to pay within three
months after receiving notice, and it is consistent
both with law and justice to hold them to the conse-
quence of that condition and to suitain an action
against them commenced within ten years of the
breach of the condition.

Set asidi'.

Feinted at the "Ceylon Examinek" Pkess, No. 16, Q'ieen Sxsbivt, Foht, C'olojibo.
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Ceistian v. Pedris Appu.

Present

:

—Withers, J.

{May 25 and 26, 1893.)

P. C. Nuwara Eliya,

No. 7,321.

Criminal Procedure—Charge for an ofience not

summarily triable— Trial for a lesser offence—
Riot— Affray—Powers of Police Magistrate—
Consent ofdefendant—Ceylon Penal Code, sections

I45> 157

—

Criminal Procedure Code, section 242.

Where after evidence an accused is charged by a

police magistrate for an oiFence not summarily triable

and is not discharged from the matter of the charge, it

is not competent for the police magistrate, while such
charge is still pending, to formulate another charge for

a lesser offence arising out of the same circumstances
and to try the accused summarily thereon.

The facts sufficiently appear in the judgment of

the Supreme Court.

The accused appealed against a conviction for the

offence of affray under section 1.57 of the Ceylon

Penal Code.

Domhorst for the appellants.

Driebetgim the Crown.

Cur. adv. vult.

On May 26, 1893, the following judgment was
delivered :—

Withers, J.—The following persons : (1) Pedris

Appu alias Podi Sinno, (2) Palaniandy Cangany
alias Arnmugam, Conductor, (.3) Perumal Cangany,

(4) Govinden, (5) Peris Baas alias flarmanis Peris,

have been convicted of the offence of affray, and sen-

tenced each to pay a fine of Rs. 20 or in default one
month's rigorous imprisonment each.

They have appealed on a point of law, which is,

that they have been tried and convicted of the lesser

offence of affray wdiile they stand undischnrged of the

more serious offence of riot arising out of the very

same circumstances as the tiffmy.

On March 20, according to page 16 of the record,

these persons were charged with the offence of riot.

The first accused was also charged with rioting with

deadly weapons in breach of section l45 of the Ceylon
Penal Code. On that day witnesses entered into

bonds securing their attendance before the Supreme
Court or District Court, when summoned, to give

evidence both for the prosecution and the defence. On
April 18 following these accused were present and
appeared before the magistrate and, with the exception

of the first accused, said they were unwilling to be tried

by the police magistrate for the offence of rioting.

The second count against the first accused, I may
here observe, could only be tried by the Supreme
Court. On that day, below his record of the refusal

of the accused (save the first) to be tried by him, the

mag^istrate makes this note :

—

" The instructions of Crown Counsel do not direct

" what course I am to pursue. Keturn the case to

" him. Accused to renew bail."

On April 24, on paife 22 ol the record, this minute

appears to have been made :

—

" Accused present. They ara informed that the

" charge against them has been altered. They are

" now formally charjred under section 167 of the
»" Penal Code."

Then followed the trial, which, I presume, is

recorded from pages 17 to 20 of the record, and
which ended in the ci'iivicuions now appealed from.

I think the appeals are entitled to succeed, and
that these convictions must be quashed. The police

magistrate, having ad vised himsolf that there were

sufficient grounds for committing the accused on the

charge of riot, frame.l a charge i.gainst the accused

and forwarded the proceedings taken by him to the

Attorney-G-eneral for instructions as to the court to

which such commitment should be made. It r.-niained

then for the Attorney-General either to make an

order in writing directing the accused to be discharged

from the matter of the cli>irge of riot i^see section 242

of the Criminal Piocedure Code) or by his fiat

to designate the court before which they should be

placed for trial on that charge.

The record discloses no order in writinc; or a fiat

of the kind, and I adhere to the opiiuiui I expressed

in the course of argument, that while the charge of

riot was pending against these accused it was not

competent for the magistrate to try them on the

lesser offence of affray arising out of the same
circumstances. Tlie convictions are accordingly

quashed.

Convictions quashed.

: o :

Present:—Buknsidb. C. .1., Lawrie and Withers, JJ.

(December 13, 18y2, andfanuaty 24, 1893. j

D. C. Colombo, \
Sanboris Silv\ v. Volkaht

No. 119 C. ) Brotiieiis.

Sale ofgoods—Contract—Finn offer—Right ofpur-
chaser to accept pari— Writing, construction of.

A writing in the term,'!
—" I agree to sell to

"the plumbago now at their mills at the following
"prices, viz., lumps at R.s. 145 per ton, chips at Rs. 75,
"and dust at Rs. 50," and signed by the owner of the
goods.

Held CLiKWRW,, J., di.iseuting) to contain a complete
contract of sale and not a mere offer to sell.

Held also that, even if it were an offer only, the party
to whom the offer was made could only accept or reject
the goods as a whole, and it was not competent for him
to accept part of the goods and compel the owner to
receive back the rest.
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The plaintiff was a trader ia plumbago and other

produce, and the defendants were a firm of merchants

and mill-owners. The plaintiff, who had delivered

to defendants a certain quantity of plumbago to be

cured at their mills and with whom the defendants

subsequently negotiated for the purchase of the

plumbago, signed at their request the following

document, which the defendants retained, and which

was marked A in the present proceedings :

—

" Colombo, 9th April, 1890.

" I agree to sell to Messrs. Volkart Brothers the

plumbago now at their mills at the following

prices, viz. :

—

" 0. Lumps at Rs. 174 per ton cured.

" Chips at Es. 75 „ „
" Dust at Es. 50 ,, „

[Signed] Sandobis Silva."

On April 29, 1890, the plaintiff, refrring to his

" contract" of April 9, demanded from defendants

payment of the money due " in terms of the

contract", to which the defendants wrote in reply that

they had entered into no contract with plaintiff for

the supply of plumbago but that " agreeably with

your offer of the 9th instant to sell the plumbago"

they had taken over the lumps, and that they had no

use for the chips and dust, which they accordingly

requested him to remove. By letters of May 2 and

of subsequent date the plaintiff insisted that the

defendants had purchased the whole lot and requested

them to pay the price or to return the whole. The

defendants ultimately accounted to the plaintiff for

the value of all the qualities of plumbago, but at

reduced prices as regards the chips and dust, which the

defendants alleged in this action the plaintiff had

agreed to.

The. plaintiff sued the defendants in this action on

the plumbago account as well as other accounts, and

claimed the original prices for the plumbago as upon

a sale constituted by the document A of April 9,

1890. The defendants denied the contract as set out

by plaintiff, but admitting that in April and May
1890 they bought the whole quantity of plumbago,

they alleged that the chips and dust were bought at

the lower prices which they stated.

The remaining facts appear in the judgments of

their Lord^j^ips.

The district judge held that the document A of

April 9, 1890, was not a contract of sale, and

sustaining the defence as regards the prices at which

the plumbago was purchased, gave judgment for the

defendants accordingly.

The plaintiff appealed.

Dornhofst ( Wendt and Sampayo with \\vca) for

the appellant.

Browne (Layard, A.-G-., and Loos with him^ for

the defendants.

Cut. adv. vult.

On January 24, 1893, the following judgments

were delivered :

—

BuKNSiDE, 0. J.—The judgment of the learned

district judge has gone wrong with regard to the

plaintiff's claim for the price of the plumbago, more

perhaps as a matter of law than of fact. He charac-

terizes the document A, upon which much stress was

laid at the trial, as merely a memo, of the price which

the plaintiff desired to get for his plumbugo. This is

ceitainly not so. The wording of th« document

repels such a construction. It begins :
" I agreed to

sell," not " I will agree" to sell : the aggregatio

tnentium necessary to constitute a perfect contract is

definitely asserted. " I agree" to thut which another

party as well is proposing or consenting, or has

already agreed. But even granting that it did not evi-

dence the aggregatio mentium, it certainly operated

as a binding offer of the plaintiff to sell to the defen-

dants the quantity of plumbago to which it related,

and the moment the defendants by word or deed and

within a reasonable time indicated hu acceptance of

that offer, the writing became the best evidence of

the contract between them. Now, what is the best

evidence in this case that the defendants accepted

that offer ? The offer was one as a whole and not in

parcels. The defendant could not pick out such part of

the " offer" as suited him and then reject the rest.

He was bound to reject or accept the proposal as made.

Three weeks after the offer had been made, and after

the plaintiff had called on the defendants to pay for

the plumbago in accordance with " my contract dated

the 9th instant", that being the day on which the

plaintff's offer to sell was made, the defendants reply ;

" We entered into no contract with you for the supply

of plumbago." Nothing had been said as to "sup-

plying" plumbago, but the writing goes on :
" Agree-

ably with your offer of 9th instant, to sell the plumbago

lying at our stores, we have taken over the cwts. 270

—3—20 at the price stated by you. The chips and

dust however we have no use for." From the mo-

ment this letter was written it was no longer open to

the defendants to contend that they were at liberty to

accept the plaintiff's offer to the extent to which they,

the defendants, had attempted to limit it. They say

"agreeably with your offer we have taken over".

Had they written " we are prepared to take over"

it might have been different ; but having admit-

ted that it was upon the plaintiff's " offer"

that they had taken over part of the goods, they

are bound by that offer in respect of the whole. It

would be a most dangerous doctrine to permit mer-
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canbile transactions evidenotjd bv suoh direct written

proof to be determined nevertheless by parol testimo-

ny, however prejudiced we may be iu favour of

individual or racial truthfulness. The plaintiff should

have judgment for the amount claimed in respect of

plumbago.

[His Lordship then dealt with other points in the

case, which are not material to this report. J

Lawrie, J. —I wonl 1 affirmed the judgment. In my

opinion the document A was an offer by the plaintiff

to sell plumbago of three sorts at a different price for

each sort. I think it is proved that Mr. Sooti on lOoh

April, the day aftar the document A was writtten,

accepted only the offer for the lumps, and that he

thought his silence regarding the chips and dust left

the defendant firm free to purchase or to refuse these.

Mr. Remmers says he too told the plaintiff that he

could take the lumps only and not the chips and dust.

On 29th April the defendant firm by letter A2

refused to take the chips and dust. I yield to the

opinion of the rest of the court that this refusal to

take the chips and dust came too late, and that on

29th April the sale of the whole of " plumbago" was
j

completed.

[His Lordship then dealt with other poiucs which

are not material to this report.]

WiTHBiis, J.—This judgment cannot, iu my opi-

nion, be sustained. As regards the first cause of

action, I cannot a5;ree with the learned judge in his

estimate of lettsr A of the 9bh April signed by

the plaintiff at the defendants' office. I hold it

to be a contract of sale at the prices named in

it of the plumbago then in defendants' stores and

not a mere offer to sell the parcels of plumbago at

those prices. In his letter of the 2nd May the

plaintiff says that those prices were named to

him and that he agreed to them with great reluctance

and the correspondence between the parties impresses

me with the truth of his story. If letter A was a

mere statement of what the plaintiff was prepared to

take for the different parcels of plumbago, why

was the transaction entered in defendants' books

and a press copy of the letter formally handed to the

plaintiff ?

If it was a mere offer to sell the parcels at the

prices indicated, why was not the offer at once rejected

or closed with, or counter proposals made? It

may be answered that the oral evidence led for the

defence shows that the terms of letter A were not

accepted. To my mind this evidence does not

satisfactorily answer that question. On occasions of

this kind, what is written at or about the time of

events is to be preferred to what is spoken of from

memory some time after the events have happened.

Ml-. Scott says he believes that it was the next day

(the loth of April) that he told the plaintiff the

defendants would take the lumps at the price named,

bub he does not say that the defendants then and

there declined to take the other two parcels at plain-

tiff's prices. Besides, plaintiff's offer—if an offer

only—was not to sell his plumbago piecemeal, but

en bloc at certain prices for each of three parcels ol

which the lot was composed."

, Jiater on Mr. Scott says he never agreed to buy

the chips and dust, but that is not enough. If letter

A was an offer, it was for the defendants to accept

or reject it as a whole, or else they must distinctly

prove separate contracts in regard to euch of the

three parcels. Mr. Scott admits that A wa^ written

after a conversation with plaintiff. Mr. Rommers

says that some two or three weeks after letter A was

signe 1 by pl.nntiff at the office he had an interview

with the plaintiff, and deposes to this effect: "I

purchased the chips and dust from the plaintiff at

the prices marked in the answer. *** After I agreed

to purchas3 the chips and dust I sent in an account

with my letter of iSth May to the plaintiff."

But it takes two to make a contract, and nothing

positive is said about the plaintiff having been a

consenting party to this agreement, and Mr. Remmers

confesses that he did not require of the plaintiff

his consent in writing, which with letter A in the

office would have been a proper precaution. As to

Mr. Da Abrew's statement that he acted as broker

between the parties and settled the prices for the

other two parcels, I can only say that I prefer to

believe the plaintiff on this point, a belief that is

impressed on me by the s ibsequent correspondence.

On April 29 plaintiff wrote letter Al to the

defendants asking them not to delay longer the pay-

ment of the balance due him for the prices^^of the

three parcels mentioned in his "contract of the 9th

April inst." On the same day he receives an answer

from the defendants which looks like an approbation

and reprobation of the terms of the contract, as

plaintiff calls it, and of the offer, as defendants call it,

of the 9th of April. " We have taken over," they

write, " the cwts. 270—3—20 at the price stated by

you—the chips and dust, however, we have no use

for, and we must ask you to remove them. Copy of

account will be handed you in a day or two." Not

a word about the agreement to take the chips and

dust at the lower prices : this is quite ignored ou

that day.

On May 2 the plaintiff writes a letter of re-

monstrance to the defendants, and insists on paj-

ment of the whole lot, which he points out was pur-

chased by defendants at his prices. Defendants-
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answer to this letter of the 5th of May again ignores

any contract as to the chips and dust, and requests

him to remove barrels containing these two parcels.

On May 9 plaintiff sends letter A5 to the defendants

relating to their account in A4 for the lumps and

some yarn, and maintaining his right to be paid for

the whole lot of plumbago. Then, for the first time

in writing (Ittter A6 of the 15th May) the plaintiff

is charged as it were on a contract for the chi^'S and

dust at the lower prices indicated in the account

which accompanies that leiter, an account which

plaintiff declined to accept as correct.

With this the correspondence on the plumbago

closes, and not a word in it on defendannts' part to

suggest a binding contract for the sale of the p;ircel

of chips and dust at the prices put against them in

their memo. A6. On this count, plaintiff, in my
opinion, is entitled to the judgment he claims.

[His Lordship then dealt with the other poi its in

the case.]

-:o;-

Present

:

—Laweie, A. C. J., and Withers, J.

fjune 9 and\^, 1893.;

D C Colombo ^
'^^^" Singer Manufacturing Co.

No. 3,762 C.
J The Sewing Machines Co., Ltd.

Civil Procedure—Action against company—Recog-
nised agent—Power of manager to appoint
proctor—Authority ofproctor to sign petition on

behalfofcompany—Appealableorder^Authority

ofproctor to sign petitioyi of appeal—Ordinance
No. 22 of 1866

—

Civil Procedure Code, sections

24, 25, 27, 470, 471, 755.

A joint stock compau}-, as a corporation aggregate,
cannot appear in an action, and is consequently not
entitled to take advantage of the provisions of section

24 of the Civil Procedure Code as to "recognised
agents", but its plaint or answer must (under section
470) be subscribed on behalf of the company by any
member, director, secretary, manager, or other princi-
pal officer thereof who is able to depose to the facts
of th e case. Where such company appears to an action
by an attorney, such attorney must be appointed under
its seal, or be appointed by an agent empowered under
the company's seal to bring or defend an action.

A joint stock company was sued as defendant in an
action, and an interim injunction obtained which the
compan)! applied to dissolve. The application was
made through a proctor appointed by a person profess-
ing to be the recognised agent and manager of the
company. The District Court ruled that the recognised
agent could not appoint a proctor, whereupon the
agent himself signed the petition, which was then
partly heard.

The company appealing against the above ruling—
Held, that such ruling once and for all terminated the

question before the court and was therefore appealable.

Hied also that the company's application and the

proxy to their proctor not having been taken off the

file or revoked, such appeal was properly filed by such
proctor.

This was an action against the defendant company
for an injunction and for damages. The injunction

prayed for was to restrain the defendant company,

their agents, servants, -.ind workmen from continuing

to use and maintain stispended en their place of

business a certain signboard which the plaintiff

company alleged was calculated to deceive, and had

in fact deceived, persons desirous of purchasing the

machines of the pUiintiff company into the belief

that there was an agency of the plaintiff compat\y

at the defendant company's shop. The District

•Judse upon ex parte application granted an interim

injunction for the same purpose until the hearing of

the action. Mr. Frank Liesching thereafter presented

his appointment as proctor for the defendant

company, which appointment was signed " Sewing
" Machines Co., Ltd., by their recognised Agent and
" Manager, J. K. Hormusjee." He afterwards, on

that appointment, signed and presented a petition

for a dissolution of the interim injunction. The
petition was supported by an affidavit of J. K.
Hormusjee, who, among other things, swore that

he was the only agent and manager of the defendant
company in Ceylon. Tae District .Judge made an
interlocutory order appointing a day for the determi-

nation of the matter of the petition. On that day it

was objected on behalf of the plaintiff company tiiat

Mr. Liesching's appointment was bad, inasmuch as it

was not under seal, and that, though sgned by

Hormusjee, there was nothing to show that

Hormusjee was authorised by the company to appoint

a proctor. The District Judge upheld the objection,

but allowed Hormusjee to sign the petition without

prejudice to the defendant company's right to appeal
against the order as to the sufficiency of Mr.
Liesching's appointment. Hormusjee accordingly

signed the petition, and counsel on behalf of defen-
dant company then cross-examined a witness who
had made an affidavit filed by the plaintiffs.

The'' defendant company appealed against the
District Judge's rnlihg as to the sufficiency af Mr.
Liesching's proxy, the petition of appeal being signed
"F. Liesching, proctor for defendant company,""and
also " Sewing Machines Company, Limited, by their
manager J. K. Hormusjee."

Grenier {Sampayo and Bawa with him) for the
appellants.

Printed at the "Cev.on Examiner" P.ess, No. 16. Queek
,Street, Fort, Colombo.
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Layard, A-G. {Doi'nhorst, Wetidi, &n(i. de Saram
with liiiii), for the respondents, took the preliminary

objections that no appeal lay and that the petition of

iifipeal was uot that of the defend^mt coiupaiiy. As

lo ihe latter point, section 755 of the Civil Procedure

Code requires all petitions of appeal to be drawn and

signed by some advocate or proctor ; and if a party

wishes to appeal in person, the grounds of appeal

must be tal^eii down in writing- by the secretary of

till' court and signed by the party and attested by the

secretary. It is submitted that "proctor" in that

section means prrpctoron the record (D. C. Colombo^

No. 2,-i73C, 2 C. L. Ft. 86). Mr. Liesching's appoint-

ment l)eing held to be insuflHcient, ho had no right to

sign the petition. Again, the petition of appeal not

iieing taken down by the secretary, the signature of

Hormusjee onnnot be accepted as that of the party

appellant himself.

Greuier, contra. It is submitted that the appeal

is regularly before the court. The petition of appeal

is signed by Mr. Liesching, who appears on the record

as the defendant company's proctor. Whether
he had the authority to i-epresenl the defendant

company in the action is the very question raised by
this appeal, which has not yet been op -ned, and it

is submitted the court will not dispone of the matter

upon the preliminary objection.

The Couet intimated that they would hear the

appeal aigued.

Grenier for the appellants. The question whether
the defendant company was properly before the Dis-

trict Court upon their application to disiolve the

injunction depends upon the capacity in law of Hor-
musjee to appoint a proctor for them. It is sub-

mitted that Hormusjee is t'le recognised agent of the

defendant company, for his affidavit shews that he is

the only ao-ent and manager in (leyloii of the com-
pany, which has its registered office in Bombay, and
so he comes within subsection (c) of section 25 of

the Code. Hormusjee, as the recogDised agent both
in fact and in law of the defendant company, was
entitled to appoint a proctor for the company,
Sectiou 24 of the Civil Procedure Code must be con-
strued so as to include the appellants in the descrip-

tion " party to an action", thus entitling thdr " re-

cognised agent" to appoint a proctor in their behalf.

On any other construction of section 24 a company
suing or being sued would under no circumstances
be a party to an action. Besides, section 24 is very
comprehensive in its terms, and embraces " any
application appearance or act" made or done by " a

party to an action or appeal" ; whereas section 470,
on the provisions of which the other side rely, relates

exclusively to two distinct stages in an action

—

plaint and answer. The proceedings here have not

yet reached the latter stage, and therefore the appli-

cation under section 24 by the recognised agent of

the company through a proctor duly appointed by

such agent to represent the company, "a party to

an action", was a good appointment. It cannot be

said that a corporation when suing or being sued is

not " a party to an action", and, therefore, that it

cannot have a recognised agent, for such a contention

would result in placing corporations in an altogether

unique position in regard to tbeir rights and liabilities,

for if they are not regarded as " parties to an action"

it would be difficulc to determine their true legal

position when suing or being sued. The remedy
sought in this ca--:e i= an extraoalinary one, and
as the summons and injunction were both served

on Hormusjee as the rjco;>-nised agent of the

company, he had the right to appoint ii proctor ou
ijehalf of his principals.

Donihorst for the lespondents. The question is

whether Hormusjee can be regarded as the recognised

agent of the defenlant ompany, The defei-.d-ints are

a limited company, ;in 1 it is submitte 1 that sedition tU

of the Co le is inapplicible to them. The defendants

woul I then come under section 470 of the Code.
Under that section the answer may be subscribed on
behalf of the company by any member, dii'ector, sec-

retary or maniger, but it nowhere says that the

minairer can appoint a proc-or to sign the answer.

The proctor's appointmjut mast be under the seal of

the corporation {D. C. Colombol^i-t. 85,191, 4 S.C.C.

159) or by an agent specially authorised under a

power of attorney under seal to so appoint. Eevn
assuming Hormusjee was the recognised ao-cnt, his

affidavit is insuffici.'ut, for he does not say that there

is no other agent expressly authorised to appear for the

defendant company (subsection (c) section 26 of the

Code). Again, assuming Hormusjee was the recognis-

ed agent, the appointment is bdd. If a reeoj'nised

agent acts under section 25, he must sign the aimoint-

ment in his own name and not in the name of the

company (section 2-t). Mr. Liesching's appointment

pui-ports to be made by the company, and not bv

Hormusjee acting under section 24. Hormusjee
professes to act under a pocver of attorney, but that

power is not filed. Under section 24 the law in

respect of corporations is expressly saved—" except

when by any such law otherwise expressly provided".

If the appointment in fuvonr of Mr. Liesching is

given by the company, where is the seal? It is

admitted that section 470 cannot be availed of
because this is not an answer ; then under what
authority does Mr. Liesching appear ? It is sub-

mitted that section 470 was expressly enacted fur
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corporations, and under that section only can the

present application be made.

Grcnier in reply. The case cited from 4 S. C. C.

159 does not apply, as it was decided before the Code,

which introduced the principle of represen fcation by

a recognised agent.

Cur. adv. vult.

On June IS, 1898, the following Judgment was

delivered :
—

Withers, J.—This is an action, by an American

company c irrying on business in Colombo against a

joint stock company registered and incorporated in

India and also carrying on business in Colombo, in

which it is sought to restrain the defendant company
by a perpetual injunction from continuing to use and
maintain on their premises in Colombo a sign board

which, it is alleged, is calculated to deceive persons

desirous of purchasing sewing machines manufactured
by the plaintiff company into the belief that the

defendant company are authorised agents of the

plaintiff company to sell such machines in Colombo.

It appears that soon after the plaint was filed the

plaintiffs applied for, and obtained, an interim

injunction against the defendant company requiring

the company, its agents, and workmen to remove the

sign board complained of. On the 9th March last

the defendant company purported to present a
petition to the court applying for a discharge of the

interim injunction. This petition purports to be

signed by " F. Liesching, proctor for the petitioning

company", and one J. K. Hoimusjee. After hearing

counsel for the two companies the learned District

Judge disallowed the application as made by Mr.
Liesching as attorney of the company, on the ground
that the company had no status to make such an
application through Mr. Liesching.

The company appeal from that order. At the

hearing of the appeal a preliminary objection was
taken to the appeal by respondents' counsel on the

ground that the requirements of section 755 of the

Code have not been complied with. It was also

urged that the order complained of was not an
appealable order.

As to the second point, I may as well say at once

that I think the order was an appealable one.

The quest^jin before the court was once and for all

terminated by the decision of the court, that the

defendant company as represented by Mr. Liesching

had no locus standi.

As regards the other point, the attention of respond-

ents' counsel was invited to the fact that the petition

of appeal from the order complained of purports

to be drawn and signed by a proctor, and so fulfils

the requirements of section 755 of the Civil Procedure

Code. This difficulty was met in this way. This court,

it was urged, has laid it down that a petition of

appeal must be signed by a proctor on the record. Tbe

Judge having found that tbe company, as regards the

application referred to, was not properly represented

by an attorney in Mr. Liesching, it could not be said

there was any proctor on the record, and the petition

of appeal in consequence could not be received.

There is, however, herein filed of record a proxy by

which the defendant company purports to empower

Mr. Liesching to make the application to dissolve

the injunction and to appeal from any order of

the court thereon. The learned Judge did not think

fit to take the application and the proxy off the

court's file. For the purposes then of this contjntion,

I take iti, we must consider the appointment of Mr.

LiL-scbiug as proctor to be in force in view of the

provisions of section 27 of the CoJe. Hence this

objection likewise in my opinion fails.

As to the merits, it was strenuously conttndcd by

Mr. Grenier th it the proxy which vouched the

defendant company's application to dissolve the in-

junction was a good proxy to Mr. Liesching for that

purpose, because it was signed by Hormusjee (the

person before referr>;d to) as the recognised agent of

the company, <ind as such agent was empowered to

appoint Mr. Liesching the company's proctor for the

purpose of the application. For lii-s capacity in law

Mr. Grenier relied on section 2 1 of the Civil Procedure

Code, and for his oipacity in fact he relied on the

affidavit of Hormusjee to be found at page 71 of the

record, and more particularly in the first paragraph

thereof in which Hormusjee deposes as
, follows :

—

" I am the only agent in Ceylon of the Sewing
Machine Company Limited, the defendant in this

case, and have been so since its formation, and am
carrying on business for and in the name of the

said company, which was formed about I3th Febru-
ary, 1893, and whose registered office is at Bombav."

It was contended on the other side that Chapter V.
of the Civil Procedure Code relating to rccoo-nised

agents and proctors does not apply to joint stock

companies, inasmuch as company law is e'overned
by Ordinance No. 22 of 1866, except where provision

is expressly made by local law on the subject, and
instances of such provisions in the Civil Procedure
Code, to which I shall presently refer, were men-
tioned to us.

It was also argued that even if Chapter V. of the
Civil Procedure Code did apply to this case, Hor-
musjee could not be considered in law and fact the
recognised agent for the defendant company for the
purposes of this applicatio.i, inasmnch" as it is

nowhere stated in Horniusjee's affidavit that there
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was no |) iMon in GayIon expressly aubhorised by the

clefen l.tnt c mipany to makj su;h appearance anj

appli t ion herein a? the la'.v require, I or authorised

to be niade or done by a party to. an action in the

court bjlovv—the aljseiice or presence of such a con-

dition of things bainjj pccuharly within the know-

ledgj of Hoi'iniisje3. Further, there i-i no proof of

tlic said J. K. Hormusjee's appointment a? agent at

Colombo of the defendant company.

In uiy opinion tlie contention of respondents'

counsel mast prevail. A joint stock company is a

corporation aggregate which cannot appear in an

action, and is consequjutly outside the provisions of

section 24 of the Civil Procedure ("oJe. Its very

composition renders its appearance in person as an

ordinary party to an action impossible.

To obviate difficulties occasioned by its constitu-

tion the law has provid<;d, for iastmce, thit a joint

stock company may be compelled to answer in-

terrogatories by a member or officer of such company

(section 97 of the Civil Procedure Code). The law

thereby creates a m )nthpiece for it. Sectim 470 of

the Code creates a hanl for it by allowing the plaint

or answer to bs subscribe 1 on behalf of the company

by any member, director, secretary, maniger, or other

prin -ipal ofi jer tiier^of who is able to depose to the

facts of the cise. By section 471 it provid'S for a

particular mole of service on the company and for

compelling the secretary or other principal officer oi

the company to appear and answer any muteria'

questions relating to tlie action if so required by

summons or special order of the court. By sec-

tion Goo. where an action has been instituted by

a couipiny, it permits the principal officer of a com-

pany to make affidavit in support of the motion

liv the arrest of the defendant's person or the seques-

tration of his property before jadgm nit.

Even if sections 24 and 2-5 of the Civil Procedure

Cole do apply to the case of a joint stock company

which I have taken leave to donbt, I think J. K
Hormusjee's affidavit is insufficient : on the positive

side, as to his bein^ the duly appointed agent in

Ceylon of the defendant company ; and on the nega-

tive side, as to there being no other person in Ceylon,

competenb to appearand make applicatim for the

company in a civil suit.

I take the law to be now as before, that except as

specially provided—and I know of no su:h provision

—a corporation aggregate like the defendant com-

pany can only appear to an action by an authority

uader its seal or (see case cited in 4 S. 0. C. 158; by

an aUorney appointeJ in writing by an agent em-

powered under the company's seal to bring an action

or defend one.

For this reason I would affirm the learned judge's

order disallowing the application on behalf of the

company by Mr. Liesching to dissolve the interim

injunction granted to the plaintiff company. No
costs.

L.iWRiE, A. C. J., concurred.

Affirmed.

: o ;-——

Present

;

—L.mvbie, A. C. J.

{July 6 and\^, 1893.)

p. G. Colombo, \

(.-Additional) \ Andkee v. Cooeky.
No. 499. )

Criminal laio—Criminal trespass— Charge—I>i-

tent to commit an offence—Mischief—Evidence—
Ceylon Penal Code, sections 38, 409, 427, a7id 433.

In a prosecution for criminal trespa.ss under section
427 of the Peual Code, where the offence cousists in
an entry upon propertj' with intent to commit an
offence, the offence which the defendant is allege^
to have intended to commit must be specified in the
charge.

The plucking of such fruits as cocoanitts or jak from
trees does not amount to the offence of " mischief as
defined in section 408 of the Peual Code, inasmuch as
such pluckiu ^ does u ot cause the destruction of the
trees or fruits or any .such change in them or in their
situation as destroys or diminis h es their value or utility,

or affects them injuriou.sly.

The cjmplainant was in possession of a garden as

lessee under certain parties. The defendant also

lield a lease fr jm a third person who claimed title to

a share in the garden, and it was alleged against the

defend.iuc tint he together with seven or eight others

entered the gurden with sticks and knives and used

tluea ts to complainant, and forcibly plucked and

removed a number of coeo.mut, some of which wer e

green, and some jak fiuits. 'Ihe defendant justified

under the lease which he held, alleging that he

entered upo.i the laud and plucked fruits bona fide

and in assertion of his rights as lessee.

The Police Magistrate after hearing evidence

framed two charges against the defendant, viz., for

criminal trespass and mischief under sections 433

and 409 of the Ceylon Penal Code respectively. He
convicted the defendant on both charges and sen-

tenced him to one month's rigorous imprisonment.

The charges were as set out in the judgment of the

Supreme Court.

The defendant appealed.

Pereira for the appellant. The first charge is

bid, as it does not set forth the offence which the

defendant is alleged to have intended to commit.

Besides, the evidence nugativjs the allegation of
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intention to commit any oiience, for it is pi-m&l and

lield by the police magistrate tliiit the defendant

acted in assertion of his rights as less e. Entry

upon land in such circumstances does not cons itute

criminal trespass [P. C. Matara, No. 1,590, I S. C.

R. 7G). As to the charge of mischief, the conviction

is equally bad, because the mere plucking of fruits

cannot be said to be destruction of property: it is

on the contrary only a mode of enjoyment, and it

is submitted that the cliarge of mischief altoo'ether

fails. Further if, as is alleged, the defendant entered

upon the land armed and accompanied l)y seven or

eight others with criminal intent, these facts disclose

an "unlawful assembly', and the magistrate had
no jurisdiction to try the defendant for any lesser

offence.

Dornhorst {We7idt n,m\ Satupayo with him) for
the complainant. It is sntfioient if a charge contains
the designation or specific name of the offence. See
section 196 of the Criminal Procedure Code. Here
the charge states that tlie defendant committed
" crinninal trespass", and as the evidence supports the
cliarge, it is submitted that the conviction on that
count is good. The evidence also shews that the
defendant intended to intimidate and atuioy the
complainant, and if it were necessary, this Conrt
could alter the chnrge so as to include such an intent.
The allegation of bo7ia fides is negatived by the
evidence. As regards the offence of mischief, the
magistrate holds that the defendant stripped the'trees
of then' fruits, young and green as well as ripe. This
is doing wanton damage and comes within the
description of mischief. The facts us found hy the
magisti-ate do not amount to proof of an unlawful
assembly, and the defendant has no reason to complain
of being tried for a minor offence.

Cicr. adv. vult.

On July 13, 1893, tiie following judgment was
delivered :

—

Lawbie, a. C. J. The police magistrate lias given
leave to appeal against the conviction and sentience.

The first charge fr.imed by the magistrate was
that the accused "did commit criminal trespass
by entering upon land Katupelallewatte, then in the
possession of Hugh .Andree, with intent to commit
an offence,^.nd that you have thereby committed an
offence punishable under section 4.33 of the Cevlon
Penal Code".

^

This was a bad charge, because it did not set forth
what was the offence the accused intended to
commit. Section 38 of the Penal Code enacts that the

word " offence" in seoti.m 427, which defines '' cri-

minul trespass", uipans not, only a thing punishable

by the Penal Code but, also a thing punishable under

any law other than i.lie Code, wioh iinprisoiunent

for a term of six months or upwards whether with

or without fine ; and section 43.3 and subsequent

sections of the Penal Code show tiiat the punish-

ment of criminal hou-e trespass varies according as

the accused is convicted of intending to commjf one

Clime or another.

I think it is essentiil that the charge should

state wiiat offence the complainant charged accused

with intending to commit. If the intended crime

was murder or any crime punishable by long

imprisonment, the Police Magistrate would not have

jurisdiction to try the charge of crimina! trespass.

Apart from a question of jurisdiction, the charge

should give the accused reasonably sufficient notice

of the matter with which he is charged. In this

respect I hold the charge of criminal trespass was

defective.

The second cliarge is " that you did commit mis-

chief, to wiii. by forcibly plucking and removing

seventy-five king coooanuts and eight green cocoanuts

and two jak fruits, value Rs. 9. fruits of the trees

standing on the land Katupelalk watte in the posses-

sion of Hugh Andree, knowing it to be likely

that you would cause wrongful loss to the said Hugh
Andree, and have thereby committed an offence

punishable under section 409 of the Cevlon Penal

Code"

If this charge discloses ami sets forth any offeucj

which I doubt, it certainly does not set forth the

offence of mischief. Taking cocoanuts or jak from

trees is not a destruction of property or any such

change in the property or in the situation thereof as

destroys or diminishes its value or utility or affects

it injuriously. Neither the treei nor the fruits were
destroyed, n;»r by the remov.il was their value or

utility diminished, nor were they injuriously affected.

The circumstances with which the removal occurred
did not reasonably give rise to the belief that the
accused committed theft. I find in the evidence
sufficient material upon which to amend the first

count of the charge by deleting the words " to commit
an offence" and by substituting the words " to
intimidate, insult, and annoy the said Hugh Andree".

I find the accused guilty on tlie first cuunt and
sentence him to one month's rigorous imprisonment.
I set aside the conviction on the second count and
acquit the accused of the offence of mischief.

Varied.

PmNTEn AT THE "Cevlon E.xAMmEK" PijEss, No. l^Ti^ii'i^T^Kx, FoKT, Colombo,
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Present

:

— Lawrie, A. C. J.

f/une 1 and 8, 1893.;

C. R. Trincomalee, i . „,

No 72'' I

Akumokam v. Tampaiya.

Fishing—Right of exclusivefishing—Sea—Custom
—Cause of action.

No right of exchisive fishing in any particular part
of the sea or at any particular time can be acquired by
any custom among fishermen regulating the times and
places of fishing.

But where a fisherman has actually begun fishing
operations and is prevented by force or violence from
exercising his occupation or is disturbed therein by
another, then an action accrues to him to recover
compensation.

The plaintiff alleged that according to the custom

and usage regulating fishing at Trincomlee it was his

exclusive right to cast nets for fishing in the sea near

Back Bay on November 19, 1892, that in pursuance

of such right he on that day cast his net and enclosed

a shoal of fish, and that then the defendants, who

were also fishermen, forcibly and in violation of the

said custom assaulted the plaintiff and prevented him

from drawing his net and securing the fish. He
claimed Rs. 98 as damages. The defendants, among
other things, denied the right claimed, the fact of

plaintiff having cast his net and enclosed any fish

and the assault alleged.

One of the issues framed by the commissioner was

as to the custom regulating fishing at Back Biy and

as to whcthiT according to such custom it. was the

plaintiff's turn to fish on the day in question. Much
conflicting evidence was adduced on both sides on

this iKSue, find the commissioner expressing himself

as unable to eorae to any conclusion as to the exact

nature of the custom dismissed the plaintiff's action.

The plaintiff appealed.

Wendt for the appellant.

Sampayo for the defendants.

Cur. adv. vult.

On June 8, 1893, the following judgment was

delivered :

—

Lawris, a. C. J.—In my opinion this case does

not, turn on the alleged custom regulating fishing

but on the averment in the third paragraph of the

plaint that the plaintiff's r;et had been onst and a

shoal offish had been enclosed when the defendants

uiijnstly and forcib'y and with intent to cause plain-

tiff wrongful loss and damage assaulted the plaintiff

afld some of his men and prevented the plaintiff from

drawing his net and securing the said shoal of fish,

to the plaintiff's damage of Es. 9S.

r The law applicable is that laid down in Young v.

Hichens, 6 Q. B. 606. If a fisherman goes to fish in

the high seas and another fisherman comes and
fishes beside him and with tempting baits draws away
the fish from the lines and nets of the first comer
with a view of catching them himself, damage may
be done, but there is no tort or wrong, for the one had
as much right to fish and to use fair and reasonable
means to catch fish as the other. But if the rival

fisherman lays hold of the nets of the first comer,
violently disturbs the water, and drives away the fish

and, prevents the latter by force or violence fi'om

exercising his occupation and calling, there is then
a wrong done to him and he is entitled to compensa-
tion in damages.

In a case reported in 2 Lorenz 115, it was decided
that a fisherman who had enclosed fish in a madella
had sufficient possession to entitle him to maintain
trespass against one who entered within the circle of

the net and disturbed the fish. The decision in

Vanderstraaten 247 is to the same effect.

Here the learned commissioner has not given any
opinion or judgment on the evidence on the third

and fourth issues, whether plaintiff had enclosed fish

within his ret and whether the defendants wrongfully

prevented the plaintiff from drawing his net and
securing and lairding the fish-. The evidence on
this point is very conflicting.

The plaintiff and several of his witnesses swear

that the plaintiff's net was cast and had enclused a

large shoal of fish, and the defendants and their

witnesses say that the quarrel took place before the

plaintiff' had cast his net and that he did not either

cast it or enclose any fish that day.

On carefully considering the evidence I hold that

the plaintiff has not proved that he was prevented

by the defendants from drawing the net and securing

any fish therein, and I affirm the judgment with costs.

Affirmed.

-: o:-

Presenf :
—Withers, J.

ffune 15 and -21, 1893.;

D.O. Crim. Puttalam,

No. 28. (
The Queen v. Costa.

Criminal breach of trust—Public servant—Duty—
Implied contract—Head clerk ofthe District Road
Committee— Ordinance No. 10 (t/" 1861

—

Ceylon

Penal Code, sections 888, 889, 391, 392.

The offence of criminal breach of trust by a public
servant and punishable under section 392 of the Ceylon
Penal Code is not committed in respect of monies
received by the public servant on account of his
employer and misappropriated by him unless it is his
duty in his capacity as such public servant to receive
such monies.
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But where money is actually received by him there
is an implied obligation on his part to pay it, and
misappropriation thereof by him comes within the
definition of the offence of criminal breach of trust
under section 388 of the Ceylon Penal Code and is

punishable under section 389.

In this ca?e the defendant was charged under

section 392 of the Ceylon Penal Code with having

committed criminal breach of trust in his capacity

of public servant, he being head clerk of the District

Road Committee of Puttalam, in respect of three

sums of money belonging to the said Committee,

The monies were amounts paid by a resthouse-

keeper as collections made by him. The course of

business appears to have been for the resthouse.

keepers to take their books to the defendant, who
Would examine the books, note the amounts due,

and give a slip stating the amounts to the resthouse-

keepers, who would take the slip to the head clerk

of the Kachcheri. The head clerk of the Kachcheri

would then enter the amounts in the " Receipt Order
Book" and forward tiie same to the shroff, whose
duty it was to receive the money.

It was not shewn that it was defendant's duty as

head clerk of the District Road Committee to receive

mooies from the resthouse-keepers, bat it was
alleged that he in fact received the three sums in

question from a resthouse-keeper and did not pay
them in or account for them. Opposite the totals

in the resthouse-keeper's book entries were made
by the defendant as follows :

—" Examined and
found correct. Credited."

The District Judge convicted the defendant for the
offence as laid in the indictment. The defendant
appealed.

Dornhorst for the appellant. The head clerk of a
District Road Committee is not a " public servant"
as defined in section 19 of the Penal Code. Even if

he was, he did not receive the monies in bis capacity
of public servant, as it was admittedly not his duty
to do so, and he couJd not be said to have committed
breach of trust in such capacity. The charge there-
fore failed, and it is submitted that the defendant was
entitled to an acquittal.

Ramanathan, S.-G., for the Crown. It is sub-
mitted tha,t the defendant came within the definition

of "publil servant" in subsection 11 of section 19
of the Penal Code. Even if otherwise, the charge
may be amended so as to bring the case under
section 391 as breach of trust by an ordinary clerk,

the resthouse-keeper being regarded as the agent
of the District Eoad Committee in paying in the

money. In any case, the defendant, having in

fact received the money, impliedly contracted to pay
it in, and the case is therefore covered by the defi-

nition of breach of trust ru section 388 of the Code.

If necessary, the charge may be amended so as to

make it an ordinary charge of criminal breach of trust.

Cur. adv. vult.

On June 21, 1898, the following judgment was
delivered :

—

Withers, J.—The accused had boen convicted of

committing criminal breach of trust in respect of

sums of money entrusted to him on three occasions

ill 1892 in his capacity of a public servant, viz.,

clerk of the District Road Committee, Puttalam.
These sums were collections of money recovered by
the resthouse-keeper, Puttalain, as restliouse

charges, for which he had to account to the District

Road Committee.

The District Judge believes that the resthoiise-

keeper, Puttalam, did de'ivi r to the acctised a sum
of Rs. 13-75 on the 2nd of February, 1892 ; a sum of

Rb. 22-87 on the 4th of April, 1892 ; and a sum of

Rs. 9-37 on the 3rd of May, 1892 ; collections which
he the resthouse-keeper had to account for to the
Committee.

If that be so, the accused received this monev in
trust from the resthouse-keeper under an implied
obligation on the part of the accused to pay it to
the shroff of the Kachcheri, the proper officer to
receive those monies according to the evidence.
This was an implied obligation not only to pay the
monies to the shroff, but to pay them then and there.
It does not appear that those sums have ever been
paid by the accused in accordance with this implied
obligation, and is a reasonable presumption that
he converted them to his own use.

The learned judge, however, has found that he
received those sums in his capaci'ty as a public
servant. There is, perhaps, just sufficient evidence to
support the finding that he was a public servant at
the time of the alleged offences, for his duty was to
keep books relating to the pecuniary interest of
Government. The finding that he received these
monies in his capacity of a public servant is clearly
against the weight of evidence. A.s clerk of the
District Road Committee it was not his duty to
receive those monies, nor was he at any time permit-
ted or required by his superiors to receive those
monies. The resthouse-keeper remained just as
liable after paying those monies to accused as before.
This is what appellant's counsel contended, and I
think rightly.

But it was argued that, if the accused did not
receive these monies in the capacitv of a public
servant, he was, if guilty of an offence at all, guilty of
conspiring with the resthouse-keeper to dsfraud
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the true owner of those monies, or of theft, or criminal

misappropriation.

But I think, in the circumstances found against
him, he was guilty of dishonestly using monies
entrusted to him under an implied obligation to apply
thi'm to a particular purpose which he has not done.

He hns committed, in my opinion, a breach of section

388 of the Penal Code.

I sot aside the judgment of the learned jiido;e, and
in lieu thereof pjss the foUowmg judgment :

—

The accused Simon Leonard De Costa is found

guilty of having dishonestly converted to his own
use the sum of Rs. 13'75 on 2nd February, 1892,

entrusted to him at Puttalarn by Amat Fakir, the

resthouse-kt'eper , at Putialam ; and ha\ing dis-

honestly converted to his own use a sum of Rs. 22-27

entrusted to him at Puitalam on 4th .npiil, 1892, by

the aforesaid person ; and having dishontstly con-

verted to his own use a sum of Rs. 9-37 entrusted to

him at Puttalarn on 3rd May, 1892, by the aforesaid

person.

I wish to point out the convenience of setting out

a conviction in terms of section 372, paragraph 2, of

the Crimmal Procedure i ode, and then setting out

the facts and reasons for the judgment.

Varied.

-:o :-

Present .-

—

Lawrib, A. C. J., and Withebs, J.

(June -Tp and July ^, 1893.7

D. C. Kalutara,

No. 571.
Weerawagoe v. Fernando.

Civil Procedure—Assignment oj judgment—
Action on assignment—ApplicationJor snbstitu-

tiott of assignee as plaintiff—Cause oJ action—
Civil Procedure Code, section 339.

A judgment obtained against the present defendants
in a previous action was assigned to the present plain-
tiff by the judgment-creditor. An application by the
assignee to be substituted plaintiff in the original
action, which was opposed by the defendants on the
ground of the deed of assignment being a forgery, was
disallowed by the court, whereupon the assignee
brought the present action on the assignment to
recover the amount of the assigned judgment.

Held that the action was well brought

—

By Lawrie, a. C. J., on the ground that although
the assignee of the judgment could not in the first

instance bring a separate action on the assignment, yet
he could do so when he had been prevented by
defendant's opposition from deing substituted plaintiff

in the original action and proceeding to execution
therein.

By Withers, J., on the ground that the assignee
could sue in a separate action for the judgment debt,
subject only to his being deprived of costs or having
to pay costs if such action was unnecessarily or vex-
atiously brought.

In action No. 61 of the District Court of Kalutara

one Adrian Sirimane, in December, 1890, recovered

judgment upun a mortgage bond for a certain sum
of money and a mortgage decree against the defend-

ants. On May 20, 1891, Adrian Sirimane assigned

this judgment to one Namasivayam Pulle, who was
on his application substituted plaintiff in the said

action in the room of Adrian Sirimane on September
15, 1891. By deed dated October 28, 1891, Nama-
sivayam Pulle in his turn assigned the judgment to

the plaintiff in this action. On November 30, 1891,

the y)laintiff in this action applied in the said action

No. 61 to bi substituted plaintiff. The defendants

opposed this application on the ground that the

alleged deed of assignment in plaintiff's favour was a

fiir^'ery. The District Judge in the exercise of the

disoretion which he held to be vested in him dis-

allowed the application. The plaintiff' then brought
the piesent action against the defendants to recover

the amount of the assigned judgment and for a

mortgage decree. The defendants, among other

things, pk'aded the order inaction No. 61, disallowing

the plaintiff's application for substitution, in bar of

the action.

The learned District Judge ultimately gave judg-

ment for the plaintiff, and the defendants appealed.

Fernando for the appellants. The plaintiff can

only proceed in the original action and cannot sue

again for the same debt. Ram Bakhsh v. Panna

Lai, I. L. R. 7 Allah. 457. It is submitted there-

fore that this action is not maintainable. Even if

an action does lie on the assignment of a judgment,

the p aintiff having applied under section 389 of the

Code to he substituted as plaintiff in the original

action is concluded by the order made therein.

Dor7ihorst {Sampayo with him) for the respond-

ent. An action can always be brought on a judgment.

(See, for instance, D. C. Galle, 58,288, 8 S. C. C. lOO.)

An action, it is submitted, is the ordinary remedy,

the procedui'e by way of substitution in the original

action being only cumulative. The order in the

previous cise being due to the defendant's own

opposition, there was no alternative for plaintiff but

to sue on the judgment. The Indian case cited is

i' self an authority in plaintifl''s favour, for there a

regular action was a'lowed under similar circumstan-

ces to those of this case.

Cur. adv. vult.

On July 4, 1893, the following judgments were

delivered :
—

Laweie, a. C. J.— The plaintiff prayed for judg-

ment f r a sum of money and interest, and that

certain lauds be declared liable bound and executa!)'.e
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in satisfaction of the amount. His cause of action

against the defendants was that Adrian Sirimaue

obtained a judgment against them, and that Adrian

thereafter assigned that judgment to him, and that

the defendants having notice of tlie assignment had

not paid the amount due.

In my o[)inion the plaint set forth no^.canse of

action against the dttendants, nothing which gave the

plaintiff the right to sue them. According to the

plaintiff's statement one judgment for this debt had

already passed against the defendants, and tiiat

judgment \^ as still subsisting. As he did not aver

facts which took the case out of the operation of the

fundamental rule founded on the maxims Nemo debet

bis vexari pro eadem causa and Interest rei publiccs

ut sit fi7iis litium, his demand for a second judgment

for the same debt against the same defendants

seemed unwarrantable. However, instead of standing

on the defence of want of cause of action, the defend-

ants in their answer supplied the defect by founding

on an order of the District Court of Kalutara in the

action in which judgment was given against them.

Prom that or.ler, dated 25th January, 1892, it

appears that the plaintiff had a good cause of action
against the defendants. He had filed his assignment,
and had moved ro be subuicuted plaintiff in the
room of his assignor. It appears that the defendants
opposed the motion, and thiit the District Judge
refused to substitute. The answer in this case dis-

closes the ground of the defendant's opposition and
the reason wny the plaintiff's motion was refused. It

was that the defendants alleged that the assignment
founded on by the plaintiff was a forgery. I am of
opinion that the learned Distiict Judge was right in
refusing to try that question incidentally "on a
motion to substitute, but the assignee could not be
without a remedy. He had a riglit to have that

question tried. He brought this action for that

purpose. Parties went to trial on the issue whether

the assignment was a forgery, and whether the

judgment had been satisfied by payment to the

assignor. On both issues the District Judge has

found against the defendants.

There is no reason to disturb that verdict. In these-

circumstances the plaintiff is entitled to judgment

with costs.

Withers, J.—I am unable to follow Mr. Pernando's-

contention that plaintiff having, as he put it, elected

to apply to be substituted in place of his assignor

on the record of the case in which the assigned

judgment was recovered against the defendants, and

having failed in his application, and not having

appealed from the order of the District Judge in that

case, is thereby estopped from seeking as assignee of

the unsatisfied balance of the judgment debt to

recover that debt from the judgment debtors.

A person may sue for a judgment-debt (see 8-

S. C. U. lOO), but his right to recover costs in- the-

action may, I take it, be defeated by an admission of

the judgment debt and the defence that there is a

judgment of record for that debt which the plaintiff'

has not attempted to recover by due course in

execution. He may indeed, I also take it, have to pay

the costs of an action which can only be considi-red

as vex.itious. Here the defendants actually succeeded

on grounds, which they have quite failed to justify^

in preventing the plaintiff from taking out execution

for the unsatisfied balance of the judgment debt

found to have been duly assigned to him.

What alternative this plaintiff had but to- bring

this action on the judgment debt assigned I fail to.

see.

I would affirm the judgment with costs.

Affirmed^
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