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With this translation of YVaradarajas treatise on Partition and Sue-
cession, I continue a plan begun in 1868% of translating all the Sanskrit
works on this the only branch of Bralimanical law now practically of im- .

| portance,

All the treatises current in S. India however amount only to Five. Of
these the Mitaxar& is well known by Colebrooke’s admirable translation
which can be improved only in a very few places, and as better MSS. now
available show to be necessary. Of the SmytiCandrikiy my lamented
friend Dr. Th. Goldstuecker left an edition and translation ready for the
Press, but which was prepared unearly ten years ago. In 1868 I pub-
lished an English version of the Mad haviyadayavibhaga, and about
the same time made the following translation. I should have preferred to
have finished first the Sarasvativilasa (written about 1320 A. D.); but
I have only got as yet two MSS., and these are insufficient to enable me to
finish my translation also left nearly complete since 1870. This treatise is
interesting rather from an historical than from a practical point of view.
It will be valuable in tracing the differcnces of opinion which are found in
the Law-books, as it contrasts the teaching of anthors whose names only are
now known, but it is, for this reason, impossible to consult it by mere extracts.

As there are already 1n print some 150 to 200 Volumes on this dry and
uninteresting subject, I will at once say why I add to the number.

Hinde Law is almost a prejudged cause, in which scntence Las been pro-y/
nounced, without having previously heard the pleadings.X Tlis is chiefly
owing to the course taken by the man who most brought the subject into
notice—Sir Hﬂﬂes. In an unfortunate mowment this eminent man con-

ccived the unlh;ippy idea of ‘being a Tribonian by deputy, and selected

-

*By my Dayavibhaga, 8vo. Madras 1868 (Higginbotham and Co,)
| + Thizs has beeu printed at Calcutia not long ago, but the text appears to differ
from that of the oldest and beat MSRH. available in 8. India.
:l:Carnut. Notice sur Bardre, p. 109. quoted in Grote's Plato, vol.i. p. v. (note).
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as his deputy Jagannitha, a grammarian ard not a lawyer.? The result
was the voluminous treatise gencrally known as the Digest; Colebrooke’s
opinion about it is well known.} A few ycars later the true course was
begun by the translations of the Dayabhaga and Mitaxara, but was not
followed up to any extent. Meanwhile the English lawyers of the Supreme
Courts who had to consider the subject practically, wearied of the endless
contradictions they found at each page, set to work to find out the principles
on which this law depended. Thetr materials were very defective, and as
the doctrine of the Law of Nature was then popular and the historical
school scarcely 1n existence, it is not a matter for surprise that the principles
they elicited must now, for the most part, be recognized as fallacious. The
most important of these 1s, that the Hindu Iiaw of inheritance and succession
depends upon the relations of the family. This has been enlarged upon, and
nearly all the Manuals in use are based upon this principle. It is however
entirely foreigh to Hindu Law which repeatedly assigns as a reason for the
course of succession that a ¢raddha (or periodical rite supposed to be for
the benefit of deceased persons) is more efficacious as performed by one
relative than by another. § |

A result of this erroneous, principle is the creation of a presumption in
Anglo-Sanskrit Law that a family is undivided till the contrary be proved.
No doubt such a presumption is justifiable as regards a father and s0nS, OF
as regards brothers; but it is, I think, going too far to extend it to such cases
as where cousins are living apart. At the present day Hindu Society is
rapidly changing, and it is very difficult to decide by the criteria mentioned

—wr ———

* Benfey “Indien’ in Ersch and Gruber, Encycl. 2nd div. xvii., p. 238.

+4Two Treatises' p. ii, Strange II, 176, The Digest must bowever be of great value
always, as it is likely to remain the only book accessible to the public from which &
notion of the entirety of Hindu L.aw can be derived,

:]_‘ See Mr, O'Grady’s valuable Summ::;ry of Hindu Law as decided by the Courts, p. 2,
where he writes — “The Hindu law of inheritance hinges on the family relation. The
Hindu law of inheritance turns on the ‘relative principle’.” |

§ The rites for the first ten dayis after death are sapposed to cause the soul of the
deceased to be re-embodied in another fﬁnrld; tho ¢craddha supplies food. So we find
the materialist Carvaka sect argue — “If the ¢raddha gratifies deceased beings
(in the ni:her world), then it is useless to provide ﬁ:;r travellers in this world provision

for the way.” That the Hindu law of inheritance turna upon this dootrine alone, was

pointed out by Sir W, Jones!
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in the Sanskrit text-books whether partition has occurred or not, as it mostly
depends on rites very generally neglected now-a-days. Practically there can
be no doubt that division takes place comparatively seldom though the Sans-
krit Law expressly advocates it.* In short, the “family principle” has tended
to confound questions of inheritance and division.

Another principle deduced by English lawyers is the doctrine of
Schools of Hindu Law.. This is unnecessary and foreign to the original texts
and Digests. It is unnecessm‘y hecanse the real differences between even
the Mitaxarz and Diyabhaga ave very few in number, certainly not
more than the construclions one often finds put upon some English Law, and
it 15 quite beyond doubt that the authors of the texis and Digests had no
notion of the kind. Nor-does it represent any historical fact. Take the neat
maps prefixed to most Manualse. One finds there the Madras Presidency
divided into four states, according to the languages used. Now up to
the Muhammedan invasion of 1310 and even a while after it the Tamil
country was divided into two kingdoms the Cola and Pandya. The
Cola kingdom is certainly very old,} and it extended once far into tho
Telugu country (to the Godavari). The Pandya kingdom comprised
the South of the Tamil count:y:l: medﬂ, taken in the sense of Tamil 1s
thus an inapplicable term for these kingdoms; as the Mitaxara is the
foundation of Hindu Law in the Tamil country, no other name for the
system of law prevailing there is necessary.

- There never wasa Karnataka ngdnm, I supposc that Vl‘]ﬂyﬂl]"lgﬂl a
is intended. What Andhra is supposed to mean, I canrot imagine. If
it 18 taken in the sense of Teluga, it is quite certain that before most of the
Digests were compiled, nearly all the Telugu country was under Muham-
medan rule.§ Dravida and similar words arc (with such meanings)- late
infroductiona into Sauskrit, and belong to the latest sectarian literatnre of
the Puranas, and to the worthless Mahatmyas or legends to prove the
peculiar sanctity of temples and places of pilgrimage.]| “Dravidian™ has

—— o ——

*Inf, pp. 3 & 4. Dayavibhaga p. § §7.

1 It is mentioned in the Ac¢oka inscriplions (3rd century B. C.).

:I: With rare exceptions, a Hindu king never styled himself as of a certaio country
or countries; he is always “Lord of the Earth”, er “Universal Ymperor.”

8 V. Elliott's “Mubhammedan Historians”, 1., pp. 32, 80.

”The words Andhra, Drivida ete, aro mach used in the 8kauvda-Purana,
and the erromcous mcauinrs assiened seem inken from thal source. T is however
notorivasly a wortbless composition, and in 5. India i commoniy spoken of as the
Purang of rogaes anl cheats. Vet the Privy Council sceepls suck trash az cevidence,
Moore's Indian Appeals, viii. 872,
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been used by Dr. Caldwell in a technical senge, but in the Sanskrit literature
one would look in vain for a well defined use of any of thess words.® It is

also necessary to remark that it is impossible to suppose that any Hinda
king at any time in 8. India cver promulgated laws, as is done now-a-days
for instance by the King of Travancore; the king always consulted the Brah-
mans who told him what to do.+ They studied the matter deeply,
and compiled manuals on every branch of law, but this was done to help
their pupils, and especially to assist in controversy with others. They
never published their worke, for copies could only be had as a Bpecial favor;
they were not sold.

The real authority is (as every one acquainted with Sanskrit philosophical
Iiterature must allow) that of the author himself. In India learners have
always bhecn taught to treat their master with almost idolatrous respect;¥ they
may not question what he says, and an extraordinary value is placed on
cvery saying He utters. To talk of Madhavacaryas Parid¢arama-
dhaviya as a work of “the Karpataka school” is (according to Hinda
1deas) to degrade it, if therefore it is necessary for practical purposes to dis-
‘tinguish the differences of opinion between the ancient Pandits, it would
be far betfer to use the names of the few existing treatises on law or of their
authors, than to perpetuate an unmeaning fiction. Practically the matter is
of little consequence, for there can be no doubt that too much importance has
been attributed to slight differences between individual compilers, and that
it is really only necessary to di%tinguish between the Dayabhaga and the
Mitaxara. As all other distinctions are purely arbitrary, it 1s needliess to say
that they cannot contribute to a rational development of Hindu Law, but will
only lead to contrary decisions by which the subject will be hopelessly in-
volved in confusion.§ India is already a prey to caste and sectarian divi-
sions of the narrowest kind: it is to be hoped that this great evil will not be
fostered by mistaken notions regarding Hindu and local laws. |

So much for erroneous inferences from the original works. Hindu Law
has also been perverted by the introduction of European and especially

English legal conceptions, and that 1o a very large extent. This mischievous
p1achce was begun by the former Sadr Courts, and has extended even to

% On the use of Andhradrav 1,rla._'1'arml language (by Bhatta Kumarils about
700 A.D.) see a Paper by me in the “Indian Antiquary” No. x. p. 310.

+ This is the rule at least, but c¢fr. Major’s “India in the Fifteeuth Ceatary™ p. 25 (of
Abd-er-razzak’s journcy), where he states the Vizier administered justice at Vijayanagara.

'_l'.' See the Apastamba-dharma-sitre pp. 4, 6, ete. of Dr. Biihler's edition.

§ The “Schools of law" doctrine seems to bave arisen in Madras.
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the Privy Council. A few instances may be of interest, though, as the matter
in dispute is finally settled for India by the decisions of that tribunal, they
bave no practical valae. | |
Unquestionably the most important error thus introduced is the practice
of considering Hinda (or Sanskrit) Law as universally applicable to all persons
vulgarly called Hindus, or even to persons of mixed descent The notorious
case of Abraham v. Abralam® however proved too much for the Privy
Council, and the decision in that suit has been productive of unmixed benefit;

bat in an earlier case we have the strange construction that the illegitimate

children of a married Brabman woman by an East Indian are Hindus.t The
Sanskrit law-books practically mention only Brahmans, and exceptionally
Cidras, for the other castes do not exist; in S. India, they can only be the
law of the so-called Jower castes by custom, and it is very uncertain if there
are any Qtdras at all, but in more than ons case, the strictest Hindu Law
has been applied {or no good reason and without the least eﬁquiry as to its
applicability. T |

Again the dottrine of survivorship bas been introduced in a case beforey”

the Privfr Council§; a doctrine entirely foreign to Hindu Law, and alone
sufficient to render the administration of this Law nearly impossible, for it
confounds coparcenership with the state of division. The distinction between
these two conditions is a vital one to Hindu Law, and practically it is impos-
sible to overrate 1ts importance. The only explanation of the misunderstanding
which introduced this erroneous doctrine, 1s that indicated by Dr. Goldstuecker:
“simply because their Lordships could not refer to the very law authorities
couformably to which alone the case should bave been decided, they relied

on an irrelevant text of the Mitaxara, and 1o applying the law of suecession

* Moorse’s Indian Appeulﬂ; ix, pp, 195 #g.
T Do. viil., pp. 400 . (Myna Boyee ». Qotaram).
:IZY. Ramalinga Pillai », Badasiva Pillai, ix, Moore's 1. A., pp. 511 fig., and

Katama Natichiar v. The Rajah of Bhivaganga, do. pp. 517 Mo,  These
two Madres cases will suffice as examples; othersoccur in the earlier volumes of Moore’s
Indian Appeals and in Sutherland’s “Judgments”,

I pointed this out (for the first time, I belicve) in 1868 in tho preface to my trans.
lationof MadbavasDayavibhaga., Sece also the remarks at the eud of the judg-
ment in Madras High Court Reports, Vol. VI, p. 341. Maine “Village-corumunities™ p. 52,

§ In Katama Natchiar ¢. The Rajalb of Shivaganga ix, Moore I. A, p. 610 g,
Bee especially the late Prof. Goldstuecker’'s pamphlet “On some deficiencies in the
sdrainistration of Hindu Law” pp, 19 aad 2. |

®
v/



VIII

which is applicable only to a divided family to an undivided one, even mis-
take this text itself.”

The doctrine that some (or rather in S. India, most) Zamindaries are not
divisible as being of the nature of principalities? is a fiction foreign to Hindu
and Mubammedan Law, and of English origin. Though it is perhaps not 8o
objectionable as those just mentioned, it should be understood that it is not
founded on any system of law current in India, but has grown up since the
commenccement of the British rulef

English technical terms of law have also been introduced to a surprising
extent. In every case before the Privy Council, one finds terms borrowed
from the English Law of real property and similar sources, between which
and the Hindu Law it would be difficult to make ount any satisfactory analogy.
At first sight it may appear that in many cases the English Law-terms are
appropriate, and supply a conspicuous want, if however the origin of the two
systems be cﬂﬂ%idercd, it 1s impossible to avoid the conclusion that the intro-

duction of such terms must eventually lead to endless confasion.:

*By the decision in Latchmee Devamah u. Veagama Naidoo (ix. Mooro’s I. A, p.
86) & Pollram is also of the nature of & Raj, whatever that may mean,

78ir T, Munro (v. Gleig’s Life, p. 322) appears to have been the first person of
authority who suggested that the Zamindaries of 5. India were uvot governed by Hindu
Law. Actually as far as the Zamindars are concerned, there can be little doubt that
but few have any pretence to belong to cpstes recognized by the Dharmagastra,
and ﬁmny are cerfainly the recently Hinduized Chiefs of half savage hill tribes (efr.
Hislop’s “Papers” ed. by Sir R. Temple, pp. iii., 5 and 12), Many however claim from
the time of Muhammedan rule and still nse Muhammedan titles (e. g. Mansabdar); that
the Muhammedans however held the doctrine now current regarding Zamindaries, it 1s
impossible to imagine. Bernier says of the Rajputs who held land uuder the Muham-
medans in N. Indja in this manper (i., p. 44): —“They might be said to form a species
of pagan nobility, if the land were inalicnable and descended to their children.”
Baillie (“Land Tax of India™ p. xxxix.) has shown how the Zamindaries of N. India
were formed; they were divisible except in a very few cases. See also “Selections from
the Records of the Bombay Government” new series, xsxviii., which clearly shows that
under the Mahrathas tho sanction of the State was always necessary to guccession t0

property hetd from the State, so Zamiudaries could never have been recognized as par-
taking of the nature of principalities,

:I: So we find “heirs in remainder”, “life-estate” and similar terms applied to
persons having rights and to rights under HinduLaw. (Moore’s I A. viii., 544 and 550.)
The Calcutta High Court cases arc full of such terms and reasonings from the analogy
of English Law. See e. g. Norton’s “Leading Cases,” ii. p. 620 fig.
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The technical terms of Hinda Law are in Sanskrit very precise; the trans-
lations of them which are universally adopted at the present day are due to
Sir W. Jones and to Colebrooke. The. equivalents chosen by the latter
are singularly apt, yet in many cases they have been misunderstood, e.g. a
common misapprehension prevails in respeet of the terin %self-acquired”
property. - This term 1s used to distinguish befween ancestral inherited pro-;'
perty and property acquired by anindividual, and such a distinction is neces-
sary, because in the one case partition can be enforced by sons or coparceners
and 1n the other it cannot. It has nothing to do with the claim of members
of the family to share in such property, tbat depends upon another distinc-
tion which can only be made with regard to self-acquired property—vwhether
it 1s divisible or not. In the Courts a common answer to a suit to recover
property alienated by a former member of a Hindu family is the simple
statement that the property in question is self-acquived; but such an answer
is little better than none at all, for except in a very few and well defined
cases, all self-acquired property is, beyond doubt, divisible, The principle
that decides this question is very simple, and may be broadly stated—
whatever an undivided member of family gains by use of family means
directly or indirectly is divisible;* all else (and this necessarily in only a
very few cases.) is his ¢ndivisible self-acquired property, and this last elass
also includes a few things which, from their nature, cannot be divided.s+ Thus
all possible cases of .indivisible self-acquired property are but very few
at the most, and in regard to these it should be observed that the question
as to whether such acquisitions are divisible or not, can only arise on parti-
tion. As long as a family is undivided, so long must it necessarily be im-
possible to predicate of any particular article, that it is the indivisible self-
acquired property of any individual member. The general view whic..
ons finds prevailing in the Courts is the contrary and untenable.

This and similar errors have obviously arisen from an imperfect and frag-
mentary consideration of the original treatiscs, and reference to them by mere

extracts. Hindu Law (if it 13 to be understood) must be studied as a whole.

- —

* Mr. Grady (p. 16) writes—“Self-acquired property is what a person El‘l_jﬂ}'ﬁ
independently (!7) of any co-shiarer, and is acquired by Iils own personal exertions without
any assistance from the joint-eatate, by gift”’ and so on.  This is the definition of in-
divisible self-acquired property and does not includo divisible property so acguired, Ro
an important distinction i« lost — the difference between aneostral and self-acquired
property.

+Viramitrodaya, £ 221, a. copying Madhaviya Dayavibhagn pp. 50 ele,

Ii



The above cxamples are, 1 think, sufficient for my purpose.® If errors
which sap the foundations of Hindn Law have crept into the system as now
administored by the Courts simply because the Judges and Lawyers have not
bad proper materials before them to enable them to decide, translations of
the original authorities can never be superfluous. I do not intend for a mo-
ment to express an opinion thut Hindu Law should be administered precisely
as the original treatises would require; at present circumstances are 5o dif-
ferent and changeable that a development must necessarily take place. But
except this be done on the foundations already gradually prepared by
the pecople themselves, the new system builtup at the cost of so much labour
must not only prove a failure, but its ruin will be the ruin of Hindu society.
The ‘dharmag¢astra is an integral part of the Hindu social and religious
system, and eannot be set aside or tampered with, but at the cost of a train
of consequences little anticipated by those who would fain make changes and
will not allow that the existing state of things is a necessary prelude to
sound progress by natural evolution,

Whatever may be its future, at present the study of Hindu Law in India
15 1n a deplorable con&itiﬂn,'}‘ it 1s neglected by the Euaropean and Hindu
alike; and as far as my experience goes, a Pleader never thinks of referring
to the original authorities, but is content with a perfunctory study of some
worthless manual. Nor can a Judge expect the least assistance in details;
the most important rites are neglected and customs alluded to in the dharma-
¢astra ave now hardly known by name. In the last ten years the Hindu
Law Officers have been abolished, and the last two Pandits who held that
post heve are dead; itis not too much to say that one might now search through-

J—

*Auny one inclined to pursue the subject will, in Norton’s “Leading Cases” and
Grady’s “Hindu Law” find ample materials of proof how far Hindu Law as admini-
stered by the Courts differs from that of the eriginal treatises.  Both authors are guided
in their expositions by decisions of the¢ Higher Courts of Law, and the interpretations
there put on the original texts and Commentitors; were decisions of the Lower Courts
accessible to them, thoso differences would be seer to be in reality enormous.

+Mr, Nelgon in his report on the examinations that candidates for subordinate Judi-
cial Offices have to pass, has emphatically stated his opinion on this. Hindu Law is
however studied to more purpose than Mubammedan Law; however little subordinate .
Judicial Officers may know of the first, they as & rule know nothing whatever of the
last, and it is not unusual to find principles of Hindu Law applied ¢. g. the system in

regard to pariition. Report on Examinations for 1871, p. 65.
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oat this Presidency and not find a competent exponent of the Dhrmaqa-
| ~stra. Hindu Law will certainly never be studied by foreignors for its own
sake, for it is uncritical and its history and growth are uncertain; it will never
be considered a great fact in the history of civilisation, for it has always
~been the privilege of a few and the wrong of the many; but 1ts study cannot
safely be neglected in India at least, and certainly not in the present critical
times.¥

1I.

It remains to say a fow words about the following treatise from 2 practi-
cal and literary stand-point. .

Varadaraja is an adherent of the doctrine taught in the Mitaxarg,
and only goes beyond 1t in one point—that he admits brothers’ sons’ sons as
hetrs after brothers sons {p.36). This is no doubt {ollowing the analogy of
grandsons; and indicates a decided inclination to use this method of reasoning
in'his treatment of the subject, a tendency generally obsewable in the later
writers on the dharmacgastra, but which also is evident in the argun‘;euts
of far older writers quoted in the Sarsvativilasa, Varadarija also
discusses the charges for funeral rites (p. 28) in which respect he differs
from other compilers, as he appears to think that any one who performs the
funeral rites has at all events a partialclaim. This is probably a result of the
troubled times in which he lived. In other points his explanations often differ
to a degree which renders them very useful 1n understanding the older works.

The original treatises present some peculiar difficulties of form, and as
these have never, T believe, been noticed, I may as well briefly mention them.

The style of argument of the ParvamImamss (for that alone concerns
the law-books we use in S. India) is most puzzling. I cannot do better than
quote a description of it by one of the greatest masters of Sanskrit that has
ever lived-—Profr. Max Miiller, especially as the treatise from which I take
it has unfortunately long been out of print. e says (Ancient Sanskrit
Literatare, p. 73)—%This (appecarance of confusion) is particularly the casec
in those works where the so-called MTmamsaz method of Piirva-paksha

(reasons contrd), Uttara-paksha (reasons pro), and Siddhianta (con-

A s e b — P d— * [~ -— il e = e ah . - e o Py w1 LR

* Qanskrit Law might perhaps have effected for Yndn what the Roman Law did for

Furope, had the Brabmaus its authora had the least idea of anyihing more than their
own intereats. What a contrast its history presents to tlat of the Jatier as i is told

by Thering! (Geist d. rém. Rochts, i, pp. 1 —16),
1s*
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clusion), 15 adopted. Ilere the concatenation of pros and cons is often eo
complicated, and the reasons on both sides defended by the same author with
such sericusness, {hat we sometimes remain doubtful to which side the aunthor
himself leans, till we arrive at the end of the whole chapter. It is indeed one
of the most curious kinds of literary composition that the human miad ever
conceived; and though altogether worthless in an artistic point of view, it
is wonderful that the Indians should have invented and mastered (74) this
difficult form, so as to have made it the vehicle of expression for every kind
of learning.”” As it is clearly intended to be used by persons who want arou-
ments, it would be very rash to draw any conclusion from mere extracts, but
the Courts in India seldom see any more than a few lines of a garbled and
loosely translated (or rather mistranslated) text made for an interested per-

son* and out of which 1t 13 generally difficult to make any sense at all. Be-
= i,
*I know of jostances in which I am confident forged extracts have been presented to

Courts of Justice, One patent imposture yet accepted by the Courts as evidence is
the Aliyasantanada Kattu Kattale a falsified account of the customs of
S. Canara. Silly as many Indian books are, a more childish or foolish tract it would be
impossible to discover; it ig as about as much worthy of rotice in a Law Court as “Jack
the Giant-killer.” That it is a recent forgery is certain for the following reasons: It
professes to record events beginning with the year 1 of the Calivahang era i, e.
A, D. 78-9, and it is evidently intended that it should be thought to have been compiled
at that time, but the very first 5 lines show that when this was written, the Vijayanagara
kingdom wag the subjeet of romance and must have been long extinct, it is therefore
later than the end of the L6tk century (when the Vijayanagara kingdom fell) by a con-
siderable time. The word Pandya seems to be a dim recollection of some of the
Jain chiefs who ruled in parts: of S.Canpara in the {5th and 16th centuries, one of whom
was called Pandyaraya. In the text we find pure Hindustani words which can
only have beep introduced in the last century; e.g. Sahukar, and Barah (twelve) in
the absurd etymology of the name Barkur. Iut the origin of the book in its present
state is well known; it is satisfactorily traced to two notorious forgers and scoundrels
about 30 years ago, and all copies have been made from the one they produced. I hare
enquired in vain for an old MS. and am informed on the best authority that not one
exists. A number of recent MSS. are to be found, but they all differ essentially one
from another, A more clumsy imposture it would be hard fo find, but it has proved
a mischievous one in 8. Canara, and threateng to ronder a large amount of property
quite valueless, The forgers knew the people they had {o deal with, the Bants, and
by inserting a curse that families which do not follow the Aliyasantane shall be-
come Extinﬂt; have effectually prevented an application for legislative interference, though
the poor superstitious folk would willingly (it is said) have the custom abolished. How-
ever both thig system and the closely sllied Marumakkattayam in Malabar are
primitive customs, and it is of course absurd to assign an origin for them iun historical
times, as o.g. the Anac¢aranirnaya ascribesthe last to Cankaracarya. Cir,
Lubbock's “Origin of Civilization” pp. 69, 100 and 101,
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- sides this there are other diffienlties presented by the Digests, and it is neces-
sary to draw attention to them  These result from the technical terms with
which Sanskrit books are always crammed, and which render books on one
Castra perfectly unintelligible to those who have merely studied another.

The Dharmagzstra depends for its method on the Pﬁrvamrimﬁmﬂﬁ,-
and thus all the discussions which oceur in treatises on it follow the method
described in the extract given above. It again depends on and is closely
connected with the method of the grammarians, and with their specula-
tions, and from this source it derives the scemingly strange speculations
as to the meaning of matapitarau (mother and father), pitarau (both
parents) and also the etymologies which form a stage of specious devclop-
ment.* But apart from these, the Indian lawyers have taken from the
grammarians and Sdtra writers what is really the fatal flaw in their
systems. This is the use of ganas. The grammarians possibly to econo-
mise words, have adopted the strange plan of not giving all the instances of
a rule, but simply the fivst one or two followed by aword signifying “etcetera.”
So whether the cases in which the rule takes effect be two or three, or several
hundreds in pumber, the same form is adopted to express the class,

. Now every Castra in which this system is used is supposed to have
lists of such instances and paribhashak or keys to the teohnical terms,
and these a teacher is supposed to know. In short, these are the premisses
on which the whole system rests. At present this information can scarcely
be said to exist even in regatrd to grammar, much less in respect to law. In
the dharmagastra this system has made further development impossible
It was begun by the compilers of Digests, and yet they managed to bring
it in everywhere.t -I believe that in the original texts on which they
found their treatises they only find a single gana which is in Yajn. 11, 143
(resp. 146), and is well known by the important part 1t plays m discussions

on Stridhana; 1ti18 adhivedanikadyam.

r—

* These grammatical subtiltics go back to Panini and the Mahabhash Yo
or about 2000 years ago. Grammatically the explanation may be correct enough, but
other texts (e.g. Vrddha-vishnu in Mitaxara ii, 1,3 p. 207.) show that many
old lawyers never thought of it, and there is thus goud reasen for thinking that the
vorsifiers of tho law-books used pitarau and matapitarau as handy words to
oke out their verses rather than as the most concise wny of expressing their meaning.

¥ There are many more gonas inthe Mitaxara than inthe Dayabhaga;

in many other respcets also the last work is very superior to the former,
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The interpretation which usually finds favor——¢idhivedaniks (gift on
supersession) and any other acquisition’’®*—ig certainly proper according to
all Indian notions, but it may be considered as nearly certain that the author
had no such deep intention in his mind in using adya, but simply thought
of saving his verse. If however we examine the Digests and Commentaries
written later, when the carlicr texts and their inconsistencies had been much
discussed, we find these loosely constructed texts the subject of a most rigid
interpretation,t and the system of ganas in full use. 1t is impossible that
in treatises on Law such classes ghould be very numerous, nevertheless in the
chapters of the Mitaxari which treat of inkeritance there are upwards of
eighty. Some of these are plain and obvious enough; such are Anrasidi—
the Aurasa ete., (and other 11 kinds of sons); Brahmanadi—Brahmam
ete. (i. e. and the other castes); Asuradi—Asura (marriage) ete.

The more important ones fo a practical man however seem to beg
the question, e.é‘. Krshyadi, adhyagnyadi, alankaradi, agvagivikadi,
danahomadi, patitadi, prthakkrshyadi, pratigrahadi, vastradi,
cirobhushanadi, ¢raddhadi, and samanodakadi. Whether the Pandits
who taught the dharmagastra ever possessed precise information as to

¢ what each of these terms included, is open to doubt; now at all events such
information does not exist, and the only method of treating the subject is
the historical method. |

Other ganas (Crikaradi, Manvadi, etc.) show that differences of opinion

Tl

were classified, and the names of writers holding the same opinion were thus
expressed, but in this case more suitably. I ‘

It may here be asked—Do not then the commentators and anthors of the
Digeats a8 in possession of an authentic tradition give exact and authoritative
explanations of the older texts? The answer must be negative. They have evi-
dently received the original texts as something sacred, and they have applied
the Mimamsa method of exegesis to interpret them, but with limited suc-

cess. They sometimes cannot make out what the texts mean and give two

-

*Mit. i, §11. 1. (. “as alao any other (separate acquisition).”

te.g. in “patn] dubitara¢ ¢aiva,” Here ¢a (=and) is takeu to mean that dnughters’
sons are included! It is a characteristic weaknoss of Indian commentators to make much
of insigoificant particles.

iShnuld the original texts ever again become A subject of study, one of the most
useful aids would be a Sanskrit “Glossarinm Juridicum.”  At¢ present (a8 but few are

edited) it would be impossible to compile & complete work.
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or more guesses; 1 some cases they force textsinto agreement, and in others
have to correct or su‘pplement them.®* The use of ganas tends to hide
deficiencies of this nature; it may be reasonably doubted if these classes
can be defined with precision now, or ever were capable of it. The conclusion
for practical purposes 1s that a knowledge of the principles of Sanskrit law
18 alone valuable, and that cases must be decided by these principlea.- Atten-’
tion paid to subordinate details must yield unsatisfactory results and cause
the greatest confusion.i It must never be forgotten that the treatises con-
salted by the Courts are not Codes or Institutes, they are attempts to elicit =
body of doctrine from inconsistent fext-books in mauy cases grievously mis-

understood ; they may help, but are not conclusive.

I1I.

Varadaraja is a name much used by Hindus in Southern India and

well known to Sanskritists. The popular La ghukaumudi (a granimar)
18 by an author of this name. Therc are also commentaries on some of the
Sdtras referring to the text of the ganas of the Samaveda and on the
Macakakalpa by a Varadaraja and dumercus unimportant sectarian
works are attributed to. an author or authors of the same name not to.speak
of poetical compositions.} It is impﬂssiblé to say whether these are all by
the same or different writers, and about the author of the treatise now translat-
ed it 18 impossible to say more than that he was probably a native of the Tamil
couniry, and lived at the end of the 16th or beginning of the 17th century.’i'

His treatise bas long been known. Mr. ¥. W. Ellis (+ 1819) proposed
that it should form one of the digests from which be intended to have com-
piled a complete body of Hindu Law§ as prevailing in 8. India. Tt is.quoted

— B —

—

*That this is the course taken by the Commeniators and compilers of Digests
makes it very unlikely that the original texts should have becn presei“r;red in their origi-
nal state up {o the present time. | )

T Lven a legitimate method of discussion from principles, will occasionaliy Jead to
contradictory results; e. g. the Dombay and Madras views regarding Stridhana.
Mili (in his History of India) has justly remarked that the Hindu Law mistakes minute-
ness for accuracy,

i 80 the Vasantatilaka is by a Conjeveram Brabman of this name,

§ Transactions Madras Lit, Socicety vol. I, Tt ia theve stnled (I do not know on
what authority) that Varadaraja was a native of tho Arcot province, and thai he

lived posterior to the Mahratta, and Muhammeodan conquests, i. ¢, after the 17th or 14{h

EEﬂtur !

y7i / y, - 2 Fex



XV]

by the elder Strange,* and is one of the works from which about 1850
V. Parabrabmacgastrin compiled his little Vyavabaradarpano.d Its
proper name is Vyavaharsnirnaya, but this now appears to be forgotten.
and one finds in the MSS. only Varadarijiya-dharmagastra or Varada-
rajakrta-dharmagastra. It does not appear that the book comprehends
more than a treatise on Vyavahara; at least I have never secn a MS.
which contained more. Its chicf merit is that it i3 brief and comparatively
frec from pedantic discussions, but it betrays the usual carelessnces as regards
quotations. Texts arc attributed to wrong authors, and are often inaccurately
civen, and as there is nothing added fto the stock texts we find in older
works, greater part of the quotations may be taken as only second-hand.
Indeed there are very evident fraces to point out the Nibandhas from
which the author bas compiled. He once quotes a text as from the Smrti-
tandrika (p. 3), and from this source he has evidently taken greater part
of p. 2. The Mitixara is not mentioned by name, but passages, taken from
it almost literally occur on pp. 54, 5. The whole discussion about the
capability of women to inherit (pp. 39 follg.) is taken more or less from
Madhava's Vyavaharamadhava, These are also evidences of Varada-
raja having trusted to this treatise on pp.8 and 49. Jimiutavahana’s
Dayabbaga appears to be quoted on p. 52, and some quotations on p. 39
are probably taken from Haradatta-migra’s Commentary on the Apa-
Atambasiitra, pragnas xxvii and xxix.

As regards the relative position assigned to the original texts, this treatise
is remarkable as being based on the texts of Manu (Manava-dharma-
¢astra,); T it thus differs from all the other Digests used in' Southern India.

The original texts quoted are shown below; in the text of the translation
I have given everywhere (when possible) the chapter and verse of the original
to facilitate reference. o

Anonymous quotations—D53.

asahaya (P Medhatithi)~—38.

acaryavigvarupa§ —5H3.

*i., 189, where if is mentioned by the Tanjore Durbar Pandits afier the Smyti-
tandrika and Madhaviya.

+ Printed at Madras in 8 vo, Telugu character (1851).

:]:Mfr. F. W, Ellis was in error where he stated that it is based on Narada,

§ Quoted in the Dayabhaga and most digests. One writer of this name appears

to have commented on Yajnavalkya, |
.3 ¥ L . . : i W : L
v b‘a ’ \ LY et W 1Y . S : v W
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fapaatamha (~dbarmasfitra)—ii., 6, 14 2 (34), 14 12) 15 (12).
~ Uddyotana ¥ — 38,
Kdvagsha—D1). |
Katyayana—5, 10, 16, 17, 18 (2), 26, 28 (2), 29, 31 (2), 33, 34, 40,
43, 44, 46, 47, 48,49, 50 (2), 61, b5,
Gautama—xviil., 1 (2), 2 (2), 39 (12), 42 (14), 43 (14, 20).
Devala—6, 14, 17, 19, 28, 34, 38, 46, 47, 49, 50.

PNarada—xiii, 1 (1), 2 (1, 44), 3 (1), 4 (2), 7 (45), 10 (30), 11 (29),
12 (8, 10), 16 (1), 18 (24), 26 (42, 55), 32 (18), 34 (11), 42 (42), 50
(85), 52 (39, 42).

" Paraskara—45.
Pitamaba-33, 40.
Paithinasi-—11,
Prajipati—3, 33, 39, 40. | , |
Brhaspﬂ.ti—-—l 3 (from 8. ~ Candrika), 9 (2), 7, 8,9, 10 (2), 12, 15 (2),
16, 17, 19, 20, 21 (2), 22 26, 27 (2), 29, 31 (2) 32 (anon.) 33 (2), 35,
39, 40 (4), 44, 51, 54, 55 (2).
+Baudhayana—i., 5, 1-3 (36). 11, 2,.23 (25), 24 (25), 25 (26), 27 (11).
w  Doubtful—26, 37.
Brihmana (a)—45. .
Bharadvaja— 4 3. |

tManu-——iii., 49 (41). wiii,, 416 (6). ix, 104 (6), 112 (2), 118 (10),
127 (23), 128 (23), 130 (35, 36), 131 (44), 133 (35, 36), 134 (26), 135
(48), 136 (35), 139 (36 141 (23), 142 (23), 152 (18), 153 (18), 154
(20), 155 (20), 157 (19), 158 (25), 160 (26), 164 (25), 168 (23), 169
(23), 170 (23), 171 (23), 172 (33), 173 (23), 174 (23), 175 (25), 177
(23),178 (25), 179 (21), 180 (25),132 (27), 185 (38, 39), 187 (34), 192
(43), 193 (43), 194 (45), 195 (46), 136 (46), 197 (47), 195 (45), 200
(49), 201 (13), 202 (13), 203 (13), 204 (50), 205 (30), 207 (12), 203
(29), 210 (52), 211 (52), 212 (52), 214 (12), 217 (306, 40), 219 (30).

Mana doubtful—6, 39 (this is really Yajn. it-, 1421)
» Brhu.n-—-37
. Vrddha—21, 28, 33, 40, 50.

Yama—48,

'Uddyutn. is quoted by the Dryabhaga (ii., 3) sece Colcbrooke’s notc where

various guesses are contrasted.
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TY¥ajnavalkya—ii, 112 (15), 114 (4), 115 (9), 116 (8, 12), 118 (29),
119 (28), 120 (15), 121 (4), 124 (11), 127 (22), 129 (24), 133 (21),
134 (21), 135 (34, 38, 40), 136 (34), 137 (06), 138 (53), 139 (40,54),
140 (13), 143 (45), 144 (48), 147 (49), 148 (9, 49).

tVasishtha—xvii., 14 (24).

o doubtful-—26, 31.
” Vrddha— 28,
TVishnu~—xv., 40 (31). xvii., 3 (15), 4 (32, 33), 15 (55), 16 (56).

Vishnu doubtfut (? verse recension) —4.

n y  (prose)—10, 19 (3), 29, 30.

Veda (Black Yajur)—G, 41,

Vyasa—3, 4, 5, 31, 39.

Vyakhyatr (commentator)—59.

Cabarasvamin (P}—-G.

Cankha—28.

o and‘Likhitn—Q, 9, 10, 12, 38.

Smriti~—11, 18, 55.

» candrika—3.

Harita—2, 7, 27.%

As regards the quotations from books which no longer exist except so
far as they are cited by the authors of digests, it is necessary to observe that
the difference in the texts is often very great, and especially between the
Bengal and Southern works. The quotations in the Southern digests also
differ more or less in each one. Partly this is to be attributed to the pro-
verbial carelessness of the Pandits in such matters, but I think that most
probably different recensions of the originals also existed; at least there are
strong rcasons for believing this as regards the metrical redactions of Ka-
tyayana and Brhaspati., Xarikak or diffuse metrical versions of

scientific treatises have always been in great favor in India,} and have un-

——r [ S——— TP RCY R ¥ P ———r -

* In the case of those marked t the quotations have been traced in the original,
and the number of chapter and verse is given and that of the page in (). As the
other boolks quoted are not in existence, 1 have given the page where they occur in the
following translation, and the second number in () given the number of quotations on
the page if more than one.

F It is remarkable that this was the case also in Rome, ofr. Schill, “Legis duodecim
tabularum reliquiae,” p. 4 (efiam in metricam formam aliquando xii, tabulas fuisse re-
dactas — ). We know from Megasthenes (ed. Schwanbeck, pp. 91 and 113) that in
India there were formerly no written laws, and Strabo writing much later asserts the

same fact (ed. Meineke iil., 991). It is therefore impossible that great differences should
not have existed in the texts.
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questionably promoted inaceuracy to a large extent. This is however a
question that cannot be entcred on here. |

In the present translation I have adopted the versions usually consulted
in the Courts where such exist. Thus I have when the Manava-dharma-
gastra i8 quoted, taken that by Sir W. Jones. It is far from exact, and

is elegant rather than critical, but I see little chance of a better translation’

being made. For dApastamba, Gautama, Narada, BaudhZyans,
Vasishthaand Vishnn I have used the excellent edition and translation
of Dr. Bithler (in West and Biihler's Digest) which forms a sound foundation

for practical purposes, and on which it would be difficult to improve. :

I have however cnclosed in brackets { ) words which do not actually
occur in the original.  For practical men to interpret texts, they must know
the bare contents; loose paraphrastic versions can but mislead.

For this reason I bave not cared to make a readable translation. If
Hindu Law ever becomes an {:;bject of interest, I have no doubt that some-
one will be able to dress up my literal iranscﬁpt of the original, and pass it
off as an independent and new translation.

For this version Tuseda Grantha MS. of about 1700 and very cor-
rect; I had a collation mado of Tanjore No. 530, and found scarcely a single
variant; I think therefore that in this case I have been able to represent the
original nearer than has as yet been done in perbaps any similar work, for
the MSS. of Sanskrit law-books seldom agree very closely.

Ootacamund, 28th May 1872. A. B.

)

* The original {ext should always be priﬁted with translations like ihe present.
Had & fount of Devanagarl type been available, I would bave done so, though it would

necesgarily add fo the amount of loss certainly ineurred by this publication.
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Biihler.
C.
C. & CC.

LIST OF ABBREVIATIONS.

" West and Biikler's Digest. Bombay, 1867-9.

Colebrooke.

Commentary or Commentaries.

D. & Digest. translated by Colebrooke. 2 vols. 8vo. Madras, 1865.
Dayavibhaga Madras, 1868. By the translator.

J.
J. V.

lit.
Manu

Mit.
r .S, C.
S.v. O

Strange.

V. C.
V. M,

Vyav. M.

Yajn,

?,/Zu'-'],,..

Sir W. Jones.
Jimatavdhana. Caleutta Edition, 4° (with 7 CC.) and Cole-

brooke’s translation in Stokes “Hindu Law Books,”
Madras 1865. |

literally.

f.d. Hau;gkton. 1825. 1 have also referred to the Bombay
lithographed edition with Kullaka's C.

Mitaxars. Caleutta, 1829; Bombay (lith.) and Colebrooke’s
translation in Stokes “Hindu Law Books.”

Smrticandrika. MS.

Sarasvativilasa, MS.

“Hindu Law’ by Sir T. Strange, 3rd Ed. Madras, 1859.
The Appéndix 1s quoted as ii.

Vivadacintamani, 8vo. Calcutta, 1837.

Viramitrodaya, 4° Calcutta, 1815.

Vyavahara-mayikha, MS. and Bombay lithographed Edi-
tion of ¢. 1785, also Dorradaile’s translation in Stokes

H. L. Books.

rajnavalkya, ed. Stenzler.




VARADARAJA

ON
PARTITION AND SUGCESSION

I. Partition and Succession of Sons etec.
— R P

The topic of law called partition of
heutan*e is (next) explained; in regard to
this Narada (says xiil., 1):—

“Where a division of the paternal estate is instituted by sons, that be-

Ocecasions of partition,

comes a toplc of litigation called by the wise ‘partition of heritage’.’” C.

In regard to this Vishnu says (xvil., 1)i—

If a father make a partition with his sons, (he does so) in regard to
(his) self-acquired property at his own pleasure.” (Biihler.)

As regards the topic—%“the sons should divide” ‘(Nirade
X1il., 2) Narads (says xil., 3):—

“When the mother’s menses have ceased, and the sisters have been mar-
ried, or when cohabitation has ceased, and the father’s sensual passions are
extinguiahed, (then let the sons divide the cstate).” C.

(X111., 16):—

“A father who ig afflicted with disease, oy influenced by wrath, or whose
mind is influenced by a beloved objeet, or who acts otherwise than the law
permits, has no power in the distribution of the'esiutc.” C.

~ Brhaspati (says)i—
“In default of both parents, partition of (i.e. by) brothers is indicated;
1
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and though both parents be living, it is ordered (to be done) when the mother's
monsces have ceased.’'#

Cankbe and Likhita (say) in regard to this:—
“(Partition is dirceted), even though the father do not consent, if he be

old, (or) of perverted intellect, and if he be afflicted with chronie (lit. long)
disease.” |

Gautama (also says xxviil., 1. 2):—
“After the father’s death, lct the sons (alone) divide the property (left

by him). 2. (Let them also make a division} duving the father’s lifetime, if
he wishes it, and the mother’s menscs have ceased.” (Biihler.)

In regard to this Harita (says):— -

“While alive also let him after making a partition, become a hermit, or
let him enter the order of the old (i. e. fourth order), or let him having sepa-
rated his sons &y (giving.them) a small portion live (by himself) taking the
. greater (part). If (however) he be reduced, he may again take (the property)
from these (sons); and he may separate the reduced.f

Now in regard to this (people) adduce (as an illustration) a vedic text
about the refilling on exhaustion of the sacrificial jars:—

“The father is the Agrayana, the sons are the other jars; if the
agrayana be exhausted or should it dry up, one should take (Soma
juice} from the other jars.§ (So from the Zgrayana), if the other jars

be emptied.” Thus it is explained.”

In regard to this (says) Narada (X111, 4a):—
“Or the father, being advanced in years, may himself separate his sons.”
C. By these and the like sayings a partition effected by the

father and sometimes one by the sons 1s allowed; so also the

—_— —_ - =

y—

*D. No, exv.

1 Cf. D. No. xvii, quite different from the above. J. V. i., 42, Ag in most cases
where J, V. differs from the Mitaxarsa, there is a difference in the original texts.
See the remarks on p, xvili. of the preface,

iD. xxiii. “Separate the reduted.” Colebrooke translates: — “He must give a
portion to sons reduced to indigence.'>. The Sanskrt idiom hasg-— “Divide by (means of)
n share.” The Whr:;le of this passage including the illustration occurs in the Srmrti-
cdandrika and the text of Harita is partially quoted in V. C. p. 127,

gKaty. Cr. 8. ix, 5, 21. “Savitrapatnivatahariyojanopaxigan agrayanat.’

Ap. xiii. and xiv. contain several notices of this practice in the SBoma ritual.
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time of partition is allowed at various periods. (Thus) one ¢
(1) time (is) when the father desires partition; (2) again if a
father be alive but without desire and the mother’s menses
have ceased, even if the father do not wish it, partition (may
take place) by the will of the sons. Qo again (3) though
the mother’s menses havé not ceased, and though the father
do not desire it, if the sisters have been given away (in
marriage) and if the father be vicious or afflicted with chro-
nic 'disease} partition occurs by will of (his) sons. So again
(4) another time is after the father’s decease. ™

‘Prajapsti says that partition is to be made in order to the «
increase of dharma.

“So they may live together, or separately out of 1*egarcf for dh nrma.!
(If they be) separate, dharma increases; therefore separation is right.”

Brhaspati (as quoted) in the Candrika (says):—

“The worship of pitrs, devas and brahmans of (i.e. by) those.
living by one cooking (of food) would be single, (but) of divided persons that «
would occur in each (separate) house.”

Vyasa (says):—-‘

“Of undivided Dbrothers there is one dharma, but if partition oceur,
dharma would be separate for (each of) them.”

L}
»
b -
— - —_—

* *Jimitavahana (as indeed follows from his notions respecting the right of

propérty) allows only two periods of division: during the fatber's lifetime by his ;s;.fill;
and after the father’s death. This view is criticized in the Viramitrodaya (ef.
169 b. ete.)., D. &8, V. follow-J. V. The Mitaxara is followed by the Madha-
viya (§§ 5 & 6), Smgtiﬁandrikﬁ, Vivadacintamani (), Virami-
trodaya. .

The older writers do not howover specify 4 timoes for division though their teaching
in effect is the samo as that of the later compilers who do so, most likely beeause of the
controveray with the followers of J, V. (i., §§ 39 —41) who evidently intends his argu-

. ments to be taken as againat Vijuanegvara's toaching in the Mitﬁlxur .

In Madras (1 !figh Court R. 77) partition may be enforced by a father, son, grand-

son or great grandson, but only in c¢asc of ancestral property.

1 D. oxiii.

i*
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S0 Vyasa (also says):—
“Daring the both pavents® lives, the brothers are directed to dwell to-
gether; (but) their dharma increases when separated in their (the parents’)

default.”®
Yajhavalkya says (1., 114):—
If the father makes partition, he may separate his

sons at his (own}) pleasure; or (he may separate) tbe
eldest with a best portion, or all may share alike.”

Uncqual partition,

C. When the father desires to make a partition, then
he may separate (his sons) by his own will. (The share may
be) equal or even unequal, for his will is uncontrolled.
(Yajhavalkys) mentions an alternative—*%or the eldest.”

S0 Manu {1X., 112) 82ys:—

“Of the cldest a twentieth (is the share) and what 1s best of all the

wealith; let a half of that be (the share) of the middlemost, and a fourth of the
youngest.”

(Thus) by the method declared by Manu partition is to be
effected (by giving) the eldest a best portion, the middlemost a
middling portion, and the youngest a least portion. (Yajhavalkya
then) states the established concluston—%“or all may share
alike.” In this (text) unequal partition refers to self-acquired
property. As the father and sons have equally property in
hereditary wealth, unequal partition by (the father’s) will is
hot pr(;per (in that case).

Partition of property

inherited froma grand- Y@jﬁavalky& Savs (11) 121_‘}:__..
father efc. b

“«Land acquired by the grandfather, a fixed allowance, or even wealth,—
ia that the property of both the father and son is alike.’

So also Vishpu (says)i—
“In houses and fields inherited (from the graudfather and ancestors) the
father and sons are equal sharers; but in (regard to) the paternal (property)

*J. V, iii., 8.
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(i. e, acquired by the father) sons cannot have partition against the father’s
will.” #

Brhaspati (says):—

¢In property both movabie and immovable acquired by the grandfather,
equal shares have been pronounced for both the father and son.”

So also Vishnu says (xvii., 2):—
“But in regard to the wealth of the paternal grandfather, the ownership

of father and son, is equal.” (Bi{hler.)
Katyayana (SEL}?S):——
“Liet the property of the paternal grandfather be common to both the

father and son; in (the case of) self-acquired property (acquired) by the

father, the son has no ownership.”

So Vyasa (says)i— | e

“Property belonging to the paternal grandfather (which) had been taken
away (but) which has been re-acquired by the father by his own power, (and
property which) has been obtained by knowledge, heroism etc., the father’s
ownership in that has been stated (by the Smrti). Out of that wealth he
‘may make a gift, or even consume it at-his will. In his default however

(bis) sons are declared to be equal sharers.”

Brhaspati (says):—

“Of immovable property and also bipeds (slaves) though seif-acquired,
without haviﬁg made all (his) sons partakers (in these articles), there is not
gift nor sale (by the father").

Au exception to-this (is made by the text):—

“Even one (member of a family) may give, pledge or sell immovable
property in times of distress for the sake of the family, and cspecially for
dharma sake. Of the jewels ‘coral and pearls, of all (of them is) the
father the lord, but of the immovable {property) ncither the father nor the
paternal grandfather.” '

*This text is Vishnu xvii.,; 1 — 2, turned into a (J1oka, and is therefore probably
. from the Vishnusamrti in verse to which I am unable to refer.

t This text is pearly everywhcere anonymous.  Its origin has not Leen fuund out,
The second sentevce is quoted in the (Madhaviya) Davavibhagna (§ 4. p.3.) asa

separate texi.
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By these and similar sayings it 18 inferred that sons and
sons’ sons have equal right to a paternal grandfathers’ (pro-
perty, but) that the father is independent as regards (his) self-
acquired property.

But as for the two verses of Manu (viil., 416 and ix., 104):—

“(Three persons) a wife, a son, and a slave are (declared by law) to have
(in gencral) no wealth (exclusively their own): the wealth which they may
earn, (is regularly) acquired for the man to whom they (belong).” (J.)

“After the death of the father and the mother the brothers being as-
sembled, may divide (among themselves) the paternal (and maternal) estate;

but they bave no power over it while {their parf;nts) live (unless the father
choose to distribute it). (J.)'*

And as for this saying of Devala.
¢
“After the father 18 dead, the sons may divide the wealth of the father,

for they would have no ownership were the father (alive) withouat fault.”

These and the like (sayings which) go to prove a want
of independence do not prove a want of property (as) the
venerable Commentator (Cabarasvamin) has said in {his discus-
sion of ) the tople—

“Aitigaya (thinks) men are intended, because of the indication of sex.”
(Jaimini-sdtra, vi, 1, 6.)
So also a Vedie text says (B. Y. V. vi,, 2,1, t.):—

L

“The wife indecd rules the household goods.”
S0 Manu says (?):—

“While both (the parents) are living, they be not independent, though
(the father) be affected with old age.” .

——_——r — - —_—

¥Sir W, Jones has omifted an important word ‘Samam.’ The translation should
ran — ‘“‘may divide equally among ete.”

+Tha only C. accessible to me as far as this part of the B. Y. V. is concerned is
Bhatta Bhaskara's Jnanayvajna which says—“patny., . . . . . . 1¢e’'  —1¢e
1sbie, “Lopas ta atmanepadeshy” iti (Pan. vii., 1, 41) taldpﬂh. hi ¢e 'tinighatabhavah,
anudattetval Jasarvadhatukanudattatvyain, paritas sarvaio nahyate badhyata iti parinad

grham ucyate — eto,  of. Schleicher, In:dlo G, Chrestom. p.57. (8, v. 1¢).
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So' Harita also (says):—

“While the father is alive the sons have no independence as regards
giving or relinquishing property or fines.” | |

Moreover—If (one consider) ownership (to exist) before
(division, the word—) “he may divide” is required in all the
Smrtis; or, (if we consider that) ownership does not exist
before partition it should be said—%he may give to his

)

sons.” Now (lit. thus) if ownership (arise) from partition, as
a single son after (the death of) his father and mother does
not (divide) the property, there would not be ownership;
therefore by entry into the family (i. e. birth), thereis certainly
ownership (of the son) even in his fathers and grandfather’s
property. | | | ‘

Thus also Brhaspati (says):i— |

“Beings born, those to be born (but yet) in the womb, and those (still)

in their father, all desire that subsistence, they are not to be deprived of it.7 %

C. The words “in the womb” are a qualification of “those
to be born.” Those produced i the form of sesamum or
beans, and which are intimately connected with men who eat
(those seeds) are said to be—%in their father”: after a while,
being there ripened in the form of seed, and entering into a
woman by connection with her are called ¢in the womb.”
So these have a right of ownership in their (fathers and moth-
ers) wealth commencing with the connection of their parents,
and then there is partition of {already) existing property, and
not a right of property (arising) from partition. Therefore in
the case of self-acquired property of the father, (there is)
partition by (his) will, because of the supertority of the ac-
quirer. In the case of inherited property there is partition

by will of the father, and also by will of the son.

—

*#J, V. 1., 45. Both editions gquote this a3 o text of Manu, The 7 CC, throw 1o
fight hdn the meaning. M. i, 1, 27. to same effect only.
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In regard to partition of self-acquired (property) Harada
says (X11l., 15):—

“For such as have been separated by their father with an equal, less or
greater allotment of wealth, that is a lawful distribution; for the father i3 the

lord of all.” (C.) ¥

S0 also Brhaspati (says):—

“(By these) when shares have been arranged by (their) father, (whether
they be) equal, less or greatér, they are to be preserved so, otherwise (if they
disturb this arrangcment, they) are to be punished.”

Yajnavalkya says (11, 1160.):—

“A partilion by lesser or greater shares made by the father is said to be
according to law.””

But though unequal partition 1s thus seen in the Castra,
yvet, as 1t 1s detested by people, 1t 1s not to be done, because
of the prohibition—%*what is detested by people 1s not con-
ducive to heaven, and though legal, one should not do 1t.”

And thus Prajapati (says):—

“Just as the practice of appointing a (widow) woman, or the Anii-

bandhya {sacrifice) do not (exist any longer) so also partition by (unequal)
shares does not take place.”

C. As the practice of appointment after the death of a
husband 1s not carried out, because people detest 1it, or as
the sacrifice of a cow (1s no longer made), so the practice of
unequal partition, though 1t be legal, because people dislike
it, 1s not to be carried out in the Kaliyuga.

Partition during the Narada mentions a special case on occasion
father’s lifetime. of partition by a living (father, xii., 12):—

«Let the father making a partition reserve two shares for bimself.”’ (C.)

¥ 8lightly modified, My MS3, read —“samanytnadhikair dhspaik” — for hina-

dhikasamair dhanaif’ es Dr, Blihler’s text reads and Colebrooke’s must have done.
C. has — “an equal, greater or less allotment.,"”

+ This text is quoted in the (Madhaviya) Daya-vibhaga (§9. p. 10) and the
argument is tﬁere the same as that used here. The authorship of the passage is there

however ascribed to the compiler of the Sangraha,
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So also Brhaspati (8ay8) -

“Let a father on (wiaking) a partitiﬂn dﬁl*ing his (life) take a couple of
shares for himself.” | f

hnd 80 also Cankha and Likhite (say):— |

“If he have (only) one son, let him take two shares for himself, and of
slaves and cattle the best. A bull (is) the extra (portion) for the eldest.” #

The fathers taking two shares refers to inherited - property.
Do some (say that this occurs) on separa-

Shares of ﬁivas ete., . . .
- tion with wives.

Yajhavalkya (11, 115) says:i—

“If (the fathier) makes an equal partition, his wives are to get equal
shares, who had no Stridhana given (them) by (their) husband or by
(their) father-in-law.” ~ | .

C. When:(the father) by his own will, makes all his sons
sharers by equal (shares), then (his) wives of the same caste
are to have equal shares with the sons; (namely) those wives
‘to whom Stridhana had not been given by the husband or
father-in-law. If Stridhana was given them (their)shares
are to be made up having regard to that, as it has been thus

declared with reference to Adhivedana (ii., 148).

“To a woman whose husband has married again, (the' husband) should
give equal Adhivedana, if Stridhana has not been given her. If it
has, he should make 1t a half.” § | |

In this (verse) the word “half” is indicative (of the amount);
therefore the meaning is that the share should be made up,
having regard to what was given before, Having thus de-
clared equality of sharves for mothers on (occasion of) partition

* D, xliv,, C. translates — “If there bo one son, let {he father himsell reserve
it.” The MSS., read —“Sa (i.e, pita) yady ekaputrah eyat", which I trans-
late as above, becausc the topic under discussion ig divigion by a father, and ckaputrah
' must be therefore a Bahuvrihi compound, (. follows Jimitavrhann ii, §59.
The above translation is approved by tho Smrticandrika,

tIn Btenzler's text-—“latie tv ardham prakirtitam'; bhere fhe MSS,

have —“datte tv ardham prakalpayet.”

v
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during the (father's) life, he (Yajhavalkys) also says that they
get equal shares (on partition) after the father 18 dead (ii., 123).

“When (sons) divide after (their) father's death, the mother also should
get an equal share.” |

S0 too Narada (says xiil., 12):—

“The mother shall reccive an equal share, if the sons divide after her bus-
band’s death.” (C).*

Brhaspati (says):—
“But in his default the mother of sons gets an equal share.”

Vyasa (says):—
“Childless wives of the father are declared (to be) equal sharers, and
grandmothers; they all are declared to be equal to mothers.”

C. That is, it 1s right to give even a grandmother an equal
share as (is done} in the case of mothers.

In regard to this Vishnu (says):—

“Mothers and unmarried danghters take shares according to the shares
of sons.” +

So also Brhaspati (says):—

“Their mothers (have) equal shares, and the maidens fourth-part shares.”

Katyayana Saysi—

“Kor maidens not given (in marriage) a fourth partis wished; three shares
are for the brothers, but equality of distribufion has been recollected in the
case of property of small amount.”

In regard to this Manu (says 1x., 118):—

“To the unmarried daughters (by the samec mother) let their brothers
give portions out of their own allotments respectively, (according to the
classes of the several mothers); (let cach give) a fourth part of his own distinct
share; so they who refuse to give it, shall be degraded.” (J.) ¥

Caikha and Likhita (say)i—

“When the heritage etc. is being divided, the maiden takes the mai-
den’s ornaments and the marriage Stridhana.”

*My MS8S. have dhave instead of th;-patuu of Dr. Biihler's text, an ir-

regular form to save the metre.
+Not in Dr. Biihler's text,

1 “Unmarried daughters” —lit. “maidens.”” “Those who refuse to do po, shall
be degraded” — lit. “Let those who do not desire to give, be degraded.”
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“Maiden’s ornaments”—ornaments fit for a maiden.

S0 also Paithinasi (says):—

“The maiden gets the maiden’s Weddmg ornaments (kanyavaivahikam)
and Stridhansa.”

Baudhiyana (says):—

“The daughters shall inherit (of) the mother’s ornaments as many as (are
worn) according to the custom of the caste (Biihler,p. 318). Or something else.” ¥

Vyasa (says) in regard to this:— |

¢Those among them who have not been initiated, they are to be also in-
itiated out of the paternal wealth by (their) eldest brothers, and the maidens
also according to rule.” |

Narada (says) in regard to this (xa1., 34):—

| “If no wealth of the father exist, the ceremonies must be, without fail,

defrayed by brothers already initiated, contributing funds %ut of their own
portions.” (C.)}
- Yajhavalkya (says il., 124):—
“Those who have not been initiated, shall be mltlated by the brothers

previously initiated; sisters also (must be married, the brothers) having given ®
a fourth part (of a brother’s share) from their shares.”

The learned say that the ceremonies of marriage of
daughters are obligatory, because mentioned in all Smrtis,
and that therefore the ceremonies also ending with marriage
are to be performed by the elder sons previously initiated.

In this case, some (assert) that sufficient wealth for the
ceremonies of the daughters is to be given (and) nothing else;
but others are minded that a fourth part of a son’s share
should be given if there be much wealth, but that if there be
(but) little wealth an equal share should be given.}

* The last part does not ocour in Biller's text.

+ My MBS, here read avacyakarysi.

T The old traveller v, Linschotfen (c. 1583) knew of tho principle of Hindu Law
as regards daunghters, Ho says (p. 202 of the Calcuita reprint)— “but the sounes in-
herite all, but they keep up and maintaine their daughters and sisters till they marry."’
“And they give no household-atuff with their daughters, but only jowels, and pay the
chargas of the wedding, The sonnes inherite ail their goods.”

A
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Gaso of one who doss Next; (Manu) has mentioned the parti-
not want & share. tion of one who does not desire (a share),
having given him something (ix., 207):—

“If any one of the brethren has a competence from his own occupation,
and wants not the properly (of his drother), he may debar bimself from hia
own share, some trifle being given him as a counsideration (to prevent future
strife).” (J.)*

Y&jﬁaqalkya says (1., 118)i—

He who is able (to support himself} and wishes for nothing (of the father’s
property), may be separated by giving him something.” .

Apastamba says (il., 6, 2, 14 & 15):—

“Therefore all who are virtuous inherit. But him, who expends money
unrighteously, he should disinherit, though he be the eldest son.” (Biihler).

Gantama Says (XXVIIL., 39)i—

“According to the opinion of some (lawyers) the son of a woman of equal
caste even does not inherit if he be living unrighteously.” (Biihler).

The partition of such is to be made having given them some-
thing (such as) betel ete. which forms part (of the property).{

Next; Manu declares those who are un-
Excluded heirs,

worthy of heritage (ix., 214):—

“All (those) brothers, (who are) addicted to (any) vice, lose their title to
the inheritance” (J.) ¥

Cankhe and Likhita (say):— | '

“Of one degraded, the inheritance, (funeral) cake and water cease.” §

Brhaspati (says):—

“Though born of (a wife of) the same caste, one (who} has no (good)
~ quality (is) not worthy of the paternal property. That (property) is said
to belong to the Crotriyas, who offer the cake for him (1.e. for the de-
ceased father): A son saves his father from the highest and lowest debts;

e,

*“He may debar himself' —lit. “he is to be debarred.”

t1i.e. Antatogatatambiladi ~ v, L. &ﬁtatu gatva — “having gone to the end (or finished
the business of partition).” |

:]'.'lit. “do not deserve wealth,” .

§ D. cecxviii,



henoe there is no profit by heirs if perverse. What is the good of a cow
which neither gives milk nor is (ever) pregnant? What is the good. of a son
(beiﬁg) born who is neither learned nor righteous? But a son who is desti-
~ tute of learning, bravery and wealth, (who) is void of devotion and discretion,
(who) does not follow good custom, (such a son) is said to be no better (lit.
equal to) urine and ordure.”” ¥ |

To such reprobates nothing whateveristo be given. How-
ever Manu says that they are to be maintained (ix., 201-3):—

“Eunuchs and outcasts, persons born blind or deaf, madmen, idiots, the
dumb and such as have not the use of a limb, are excluded from a share of
the heritage.”+ | | | '

But it ig just, that the heir who knows his duty, should give a]l of them
food and raiment (for life) without stint, according to the best of his power.
He who gives them nothing sinks assuredly to a region of punjshment.” I

“If the eunuch and the rest should at apy time desirs to marry, (and if
the wife of the eunuch should raise up a son fto lhim by a man legally ap-
pointed), that son and the issue. of such (as have children) sball be capable
of inheriting.” (J.)

Yajnavalkya says (1i., 140):—

¢A eunuch, (or) one degraded (and his) offspring, one lame, a lunatie,

i

(or one who is) an idiot, one blind, one afflicted - with incurable disease and

gimilar persous, are to be maintained thongh they do not get portions.” §
“Their Aurasa or Xetraja sons, if blameless, get shares, and them

daughters are to be maintained, until they are married.”

r

%And their childless women (who) behave well are to be supported; (if)

adulterous, they are to be expelled; so also, (if) obstinate.”

C. . %Degraded”—-the murderer of a Brahman ete. “Hig
offspring”—the son of a murderer of a Brahman. ¢A lu-
natic’—one troubled by madness; marked by attacks con-
sequent on disorders of the aerial, hilious and phlegmatic

* D, ecexix.

+ The word in the text is nirindriyah —Raghavananda in his C. explains it —
' “Such as have not the usc of a limb are n. Deprived of a hand cte.”

¥ Better: “But food and clothing without stint i to be given to nll (of them) by a wiso
man, as he can; for one not giving (them such food and clothing) would be degraded.”

§ The MSS, here read tu instead of the syuk of Stenzler's text.
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humours, or on a mixture of them. #%An i1diot’-—one whose
power of perception is disturbed, who is not able to distin-
ouish between good and bad. They do not get shares if
afflicted before partition, but (this does) not (apply) to one
(already) separated. The “Aurasa and Xetraja sons” of
these (i.e.) “the eunuchs ete.” if free from the defects which
prevent (them from) taking shares, do (however) get shares.
The Xetraja son is (that) of the eanuch. The others also
have Aurasa sons. In consequence of the Aurasa and
Xetraja sons both getting shares there 13 neglect of the
other sons. The “daughters” of the eunuch ete. are to be
“maintained” (i.e.) they are to be supported till they are
married. “The childless women” of those (namely) the eunuch
ete. 1f they (the women) “behave well” are to be mamtamed
otherwise, “if adulterous, they are to be expelled”.

Devala (says):—

“Though the father be dead (sons who are) eunuchs, lepers, insane,
1diots or blind, one degraded, the offspring of a degraded (son), one who
bears a sign, (these) do not get shares.”

“To them, except to the degraded, food and clothes is (to be) given. Their
sons (if) free from defects should take (their) father’'s share of the heritage.”
C.  The offspring of a degraded person, by reason of his

having a defect because of the degradation, has nothmg to do
with the heritage.

Vagishtha (says):—

“But (brothers) who have entered a different order (i.e. have become
Vanaprasthas or Yatis) as well as (those who) are sunuchs, madmen,
or out-casts, receive no share. Eunuchs and madmen are entitled to
maintenance.”’ {Biihler.) |

Gautama (Says XXvlil., 42, 3):—

“An idiot and an eunuch (should be supported)<~42. The (male) issue
of an idiof receives the share of his father.” (Biihler.}
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Case of soms born . JNow in the case of divided and undivid-
after partition. ed persons Mamu (ix., 216) has declared the

succession by one who is undivided to the wealth.

A son born after a divigion (in the lifetime of his father), shall (alone)
inherit the patrimony, or shall have a share of it with (the divided brethren,
if ) they retura and unite themselves with him.”” (J.)

Brhaspati (says):—
“If there are uterine brothers born of fellow wives (and) who Imve been sepa-

rated by (their) father, théir younger brothers succeed to the father’s property

Having given (separate) purificatory ablutions (.:Lfter ]:ua death) they are
mutually incompetent (to inberit).”

Yajnavalkya (1., 112) says that for one born after partition
(a provision of) a share 1s to be made from (the divided bro-
thers’) own shares if there be no property of the father.

¢ After the partition, if a son be born of a woman of the same caste (as

the father) he gets a shave; or let his share be from the Yisible property
gain and Joss.”

Vishnu (says Xvil., 3)i—

“(Sons) who have separated from their father should give a share to
(a brother) born after partition. (Biililer.)” .
Partition of sons and Next; Yajnavalkya mentions partition be-
grandsons. tween a grandson and son (il., 121):—

“Land acquired by the paternal grandfather, a fixed allowance or even
wealth; in that the property of both the father and son is alike.”

Brhaspati (says)i—
“A debt, a field, a house, a bond belonging to a paternal grandfather, in
those one who has been absent for a long time gets a share.”

C. Because the paternal grandfather’s property belongs
equally to both father and son.

Yajnavalkya has declared that the partition isthus, 1f several
sons of one man having begotten sons even or uneven in
‘number either (still) are alive or are dead (1., 122):—

4Of (heirs) by several fathers, the arrangoment of the beritage is accord-
ing to fathers.”
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C. That is sons’ sons get shares through their fathers.

Brhaspati (Snys):——

“What has been gained by all together, in that all bave equal shares.
Their sons (whether) equal or unequal (in-number) are declared (to be) takers

of their father’s shares.”

C. What has been gained “by all together” (i.e.) not
divided, by agriculture etc. that even though gained by
one (such member of the family) i1s common to all. Their
sons (whether) equal or unequal (in number) certainly take
(their) father's shares.

Katyayana also mentions a peculiarity in regard to this:—

“If a younger brother die undivided, one shonld make his son a sharer
(if) he had recgived no inheritance from bis paternal grandfather.

“He should receive his father’s share from his paternal uncle, or from
his (the uuu]e’s)a-son; let that be the share of all the brothers aceording to law.”

“Let his (i. e. the grandson’s} son take that (i. e. in default of his father).”
Beyond let there be a cessation.” *® '

C. An undivided brother being dead, one should make
~his son who has not received subsistence from his father, a
- sharer in the wealth. His share in the wealth (is) his own
father’s share. (If) the paternal grandfather be dead, (he gets
1t) from the paternal uncle by partition. If the paternal uncle
be dead, he gets his share by .partition from his son; but on
partition, from (his) paternal uncle’s son the share (for him)
should be that which would ‘be for the brothers according
to law. This is sald:— |

“Brother’s sons whether equal or unequal in number take their father's

shares.”

If one of the former (i. e. brothers) dies, his son the fourth
(in succession from the paternal grandfather) certainly takes
(a share). There is a cessation commencing with the fifth as
there is a want of Sapindaship (on his part).

*D, Ixxix.
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Devala however says that there is a cessation with the
fourth:— |

%The rule (is) that a partition again between undivided and divided (butre-
united) members of a family living toqether (extends) to the fourth (in descent).

“So far members of a family would be Sapindas; beyond, the funeral
cake is said to cease. (The learned) will that the partition of heritage and
the funeral cakes correspond. This rule has heen proclaimed for brothers
of the same caste. If there be only a single (one) of the same caste the
herltaga 18 not divided.”

C. There is again partition as far as the fourth of mem-
bers of a family who though (once) divided have reunited.
Beyond that there is no partition of heritage, for the reason
that they are not Sapindas. If there be Sapindaship,
there is a partition of heritage; therefore as the #ifth is not a
Sapinda.there is not a partition.

-~ The rule for brothers born (of {vives) of the same caste
has thus been explained, but not (the rule) for those horn
of women of different ba__stes (to the father).

' Katyayana also 1n stating that for brothers born of women

of the same caste there is not in equality of shares, because

“they are of one caste, has pronounced a cessation of partition

beyond the fourth:— |

“Having discharged obligations, let him divide the rest. But so that
property is to be taken in order by his sons as far as the fourth (in descent).”

C. By the word “obligation” a debt is meant.

It is to be observed that if the father, grandfather and
oreat grandfather be dead, there is Sapindaship as far as
the fourth male (in descent) previously spoken of. Because
of the Sapindaship of the three former, if they be alive,
Sapindaship is limited to seven men (in descent). Wit
- that opinion Brhaspati says:—

“He who is the third, fifth or even seventh of his descendants, when le

returns the land 18 to be gwen him by the Got: njas’ #
sCEf D. Lccxclr 4

i
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In that case Narada has declared that there is partition of
shares (lit. heritage) out of what is left (after discharge) of

LR

debts and (performance of) cercmonies (xiit., 32):—

“What remains of the paternal inheritance over and above the father’s
obligations, and after payment of his debts, may be divided by thoe brethren;
so that thelr father continue not a debtor.” ¥ (C.)

C. By the word “father’s obligations” the funeral rite
of the father ete. 1s intended.

So Katyayana (says):—

“The debtincurred (lit. made) by the brother, uncle or mother on account
of the family, all that is surely to be paid at the time of partition by the
persons (who get) the property.”

Now. in regard to the succession to the
property after (discharge of) debts and (per-
formance of rites, Prajapati (says):—

. “Let the visible (propcrty),‘ the house, land and cattle (lit. quadrupeds)
be divided; in case of suspicion of concealed wealth, in that case the ordeal

Division of the resitue.

has been declared.” .

In this case a distinction (arises) from another smrti.

«On partition of a house (the share) of the eldest is at the southern part
(of the house); and of the next the share is after him (i. e. the eldest brother),
and so on of the rest.”

Katyayana {Says):——

“«On partition of land, groves, houses, etc. taking place, let the southern
part be the share of the eldest, or the western.

Case of sons by wives Next; Manu (ix., 152—3) mentions the
of different castes. p11t1t1on of sons born of marriages (by
women of different castes) in (the regular or der of ) succession:

“152 or, (if no deduction be made,) let some person learned in the law
divide the whole (collected) estﬁte into ten parts, and make a legal distribu-
tion by this (following) rule: :

“153. Let the son of the Brahmanl take four parts; the son of the

*The MSS. read —rn? na syad yatha pita. Dr. Biihler reads rnl syad
anyatha pita~— which is not supported by Colebrooke’s iranslation.
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Xatriya three; let the son of the Vaigya have two parts; let the son of
the Ciidra take a single part, (if Ae be virtuous).” (J.)

Brhaspati (says):—

4Let Brahmans, Xatriyas, Vatgyas and Cadras begotteu in order by a -
Brahman, be (heirs) by four, three, two and omne share in succession.
(Let) those begotten by a Xatriya (have) three, two and one (share);
(let) those begotten by a Vaigya have two and one share.”

 C.  Let the Brahman woman’s son born in the direct
order (by marriage with a Brahman man get) four shares;
the Xatriya woman’s son, three shares, the Vaigya wo-
man’s son born in the direct order (1. e. by marriage with a
Brahman man), two shares; but the son of a Cidra woman,
a single share. So the son of a Xatriya-by a Xatriya
woman (gets) three shares; the son of a Xatriya Bya Vaicya
woman, two shares; the son of a Xatriya bya Cadra wo-
man (gets) one share. So (again) the son of a Vaigya by
a Valgya woman (gets) two shares; a Vaicya's son by a
(tidra woman (gets) one share. |

Manu (ix., 157) mentions a difference in regard to this:—

“For Cudra is ordained a wife of his own caste, (and) no other. All pro-
duced by her, shall have equal shares, though she leaves & hundred sons.” (J.)

- Vishpu (says) in regard to wives in every case:—
“Mothers take shares according to the share of the sons.” *

¢In every case an only son of a father, born in the direct order fakes all
the paternal wealth.”—said Devala.

C. DBut let an only son (born) in the direct order get the
entire wealth of his father. |

This refers to (all) except the son borm of a Cudra
woman. But Vishgu states that an only son born of a Cadra

woman by a Brahman gets a half:—.

“An only Cadra son of twice born (ﬁaen) is taker of o half. (That) which
'is the course of a childless man’s (wealth), that also is (the course) of the

half share.”

* Not in the pubiiahed toxt,
1 do, D. clxxii.

e ol ——

a4
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C. The meaning is that that half goes to the nearest
Sapindas.

Devala mentions a difference:—

“But let a Nishada (who ts the) only son of & Brahman get two
shares; let the Sapinda or Sakulya who performs the funeral rite
(Svadhadaty) take the two (remaining).”*

C. In this case by the word “Nishada” one born of a
Cudra woman i1s meant. It is to be understood that the
taking of a half or of a third (share refers) to a very obedient
Ctdra (son).

Manu mentions a difference (ix., 154—5):—

“But whether (the Brahman) have sons, or haw;r'a no sons, (by wives of the
three ﬁrst’c!.assgs), no more than a tenth part must be given to the son of a
Cadra.’ '

“The son of a Brahman, a Xatriya, ora Vaigya by awoman of
the servile class, shall inherit no part of the estate (unless ke be virtuous, non-

¢ jointly with other sons unless his mother was lawfully married). Whatever
his father may give him, let that be his.”” (J.)
B'ghasp&ti (says)i—
“Let an obedient (son) of a man who has no-(other) children, (if he be)

possessed of good qualities (though he be) born of a Ciidra woman, get
subsistence; let the Sapindas get the rest.”

C. It must be held that such sayings as “The Cadra
woman's son does not get a share in the heritage” etc. which
forbid (succession) to property, refer to a disobedient (son by
a (Cidra woman). |

Gautama (xXVviil., 43) says that a father should give mainten-
ance to sons born even in the inverted (order of castes), such
as Sttas ete. who live with him, and are obedient.

*]), clxv.

T Lit. “One should noi, accorfling to law, give to the son of a Qudra (i.e. Cudra
woman) more than a tenth.,”
T D. clxviii,
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‘E(The:mns'begottén) on women of higher classes (by low class'men)
are to be treated as sons begotten (by a Brahman) on a Qﬁdra wife.” (Biihler.)

.Land, Brahmadaysa
etc. go to Brahman Brhaspati mentions a difference: —
son qnlg.

_%Land got by acceptance is not to be given to a son of a Xatriya
woman eto.; if the father give it him, when (the father) is dead, let the

Brahman woman’s son take 1t.7%

C. (When) the fathel “is dead” let the Brahman son
alone “take it”. .

So V;ddha, Mazi mentions a difference in the case of brah—
madaya (i. e. what has been gained by a Brahman in virtue

of priestly functions ete.):—
“Let the Brahman woman’s sons take land descendeglas brahma-
diya, (but let) all twice born (sons take) the house and land.”

C. There is (here) cessation (of heritage).tothe son of the
(Ctadra woman, because the twice born (sons) get (the pro-
perty). , .

Brhagpati (says):— | .

“A son born of a (fidra woman by a twice born man deserves not a
share of the land; the law 1s established that a twice born (son) should get
it all” 3 | |
"~ Case of 8 son by & Next; Mana mentions a difference in regard
dasi. o to (a son) born of a dasi§ (ix., 179):—

“But a son, begotten by a man of the servile class on (bis) female slave,

or on the female slave of (his) male slave, may take a share of the heritage,
if permitted (by the other sons): thus is the law established.” J)

So also Yajhavalkya (ii.,.133. 4):1—
¢(A son), though begotten ona dasi by a (Cidra, may take a share

at will.. When thoe father is dead the brothers should make Lim a sharer
by half {a share)’’.

P — '} ra—
T

*D. cixi. +D. ¢lx. TD. elxiv.

81 havo siready (Dayavibhaga, p. xiv, noto) mentioned that ‘female slave’ is

hardly an adequate trauslation of dnsi. Now-a-days only a devadisl or temple

prostitute can be understood,
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C. In every case it must be understood that the succes-
sion of a dasi’s son to the property (is) in default of ordinary
or excellent sons, sons’ sons, daughter’s sons etc., because
of what 1s said from—¢%(a son) though begotten on a disi

by a Ctidra” to—*%if he has no brother, he may take all,
except there be daughter’s sons.” (ii., 134).

12 kinds of sons, Next; i order to explain the succession
of the twelve kinds of sons Manu defines them (ix., 18s. 7).

“Heirs whom a man has begotten on his own wedded wife, let him know
(to be) the first in rank (as) the son of kis body.”’

“He, who was begotten, according to law, on the wife of 4 man deceased,

or impotent, or disordered, after due authority given to her, is called the
lawful son of thg wife.”” (J.)

Yajhavalkya (11, 127 ) t—
“A son (who is) begotten by a childless man on another man’s wife with

permission, he according to law inherits the property of both, and presents
the pinda (for them).
C. This (son) has double sonship by:—

“The son born from seed is of the owner of the seed; the Xetraja is
satd (to be the property) of the owner of the field.”” *

C.  And so, on partition, as his double sonship is reeog-
nized, he is a dvyamushyayana; (but) as he gets his pro-
per share from his natural father, it must be understood that
he is superior to a Xetraja (son).

In regard to this Brhaspati (says):

“Having sacrificed to Agni and Prajapati it is done as has been

said by Gautama, others however say that a childless man's daughter
18 be considered (as his son)_”-;:

(It 18 sa1d) in another smrti:—

FE—

¥*Cf. D. ii., p, 355 (Text not numbered). “Gautama has said, {(that a daughter is

appointed) after making au oblation to fire, and performing the saorifice called pra-
japetil '(ur prajapatya); but others hold, that a (girl who was} supposed (to be a son

whilst in her mother’s womb), is an sppointed daughter,”



¢Some say that an-appointed daughter '(is 30) only by (special) agree-
 ment.” |
Vasishtha (says xvil., 1. 12)t— , |
“I shall give thee (fo the husband) a brdtherless damsel, decked with
“ornaments; ‘the son whom she may bear, be he my son.” %  (Biihler).

Manu (iX., 127. 8):— ‘

«He, who has no son, may appoint his daughter in this manner to raise
up a son for him, sézying, “the male child, who shall be born from her in
wedlock, shall be mine for the purpose of performing my obsequies.

In this manner D axa himself, lord of created beings, anciently appointed

all his fifty danghters to raise up sons for him for the sake of multiplying his
race.” (J.) |

Tn this case then there are two sons: the (appointed) daughter
is (in the place of) a son, (whichis) one (kind); andthe appoint-
ed daughter’s son 1s the other.

Manu (iX., 168):—

“He whom his father, or mother (with ker husband's assent), gives to
another as his son, provided th.f.;,t the donee has no issue, if the boy be of the
same class and affectionately disposed, is considered as a son given, (the gift
being confirmed) by ( poz;ring) water.” (J).

Ditto. (141). - Of the man, to whom a son had been given, (according
to a subsequent law), adorned with every virtue, that son shall take (a jfifth
or sizth part) of the heritage, though brought from a different family.” (J.)

Ditto. 142. ©“A given son must never claim the family and estate of his
natural father: the funeral cake follows the family and estate; but of him
who has given away his son, the funeral oblation is extinet.” (J.)

Ditto. 174, “He1s called a son bought, whom a man, for the sake of hav-
ing a son (fo perform his obscquies), purchascs from his father and .nm!her,
| v;héther the boy be equal or unequal (o kimself in good qualitics, for in class
all adopted sons must be equal).” (J.)’ |

Ditto. 177. 4He, who haslost his parents, or been abandoned (Ly them)
without just causes, and offers himself to a man (as Zis son), is called a

" son.” (J.)

—

®The MBS, bhere read bhavishyatiinstend of the bhavod iti of De. Biililor's

text, Perhape the first reading is preferable, as there the text is complete if ultered
as 8 mantra,



C. “Offers himself” means gives himself.

Ditto. 169. %He is considered as a son (made or adopted), whom a man
takes as his own son, the boy being equal in class endued with filial virtue,
acquainted with (¢he) merit (of performing obsequies to his adoptor), and
with (the) sin (of omitting them)” (J.)

Ditto. 170. “In whose mausion soever & male child shall be brought
forth (by a married woman, whose husband has long been absent), if the real
father cannot be discovered, (but if i be probable that he was gf an equal class)
that child belongs to the lord of the unfaithful wife and is called a son of con-
cealed birth in his mansion.”’ (J.}

Ditto. 171. “A boy, whom a man receives as bits own son, after he has
been deserted (without just cause) by his parents, or by either of them, (¢f
one be dead), 1s called a son rejected.”” (J.)

Ditto. 1 72 “A son whom the daughter of any man privately brings forth
in the house of ‘ber father, if she (afterwards) marry her lover, is described

as a son begotten on an nnmarried girl."” (J.)

Yajhavalkya (11., 129):— |

“A Kanina born of an unmarried (maiden) is.reckoned as a son of
his maternal grandfather.”

Narada (x111., 18):—

“I.et the damsel’s son, born through his mother’s folly (born of his mother

by a secret person), whose father is unknown, present funcral oblations to

the father of his mother, and inherit his property.”® (Biihler).

C. If there be a person to marry her, the damsel’s son
belongs to the husband; if there be not, or if (the father) be
"unknown, he 1s (his) maternal grandfather’s son.

Vasishtha (XVI1l., 14):— |
“If an unmarried danghter bear'a son (begotten) by a man of equal caste,

the maternal grandfather has a son through him; he shall offer their funerfl
cake and take the wealth (of the grandfather).” (Biihler).

Manu (1X., 173):—

“If & pregnant young woman marry, whether her pregnancy be known

*The MSS, read —gudhamatrjah—born of (his) mother by a secret (person).
Dy, Biihler bas corrected the text as above on the asuthority of the V. M. the MSS. also

read ~~ hareta salk.
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or unknown, the male child in her womb belongs to the bridegroom, and 1is

— 25—

called a son received with his bride.” (J.)
(Do. 175.) “He, whom a woman, either forsaken by her lord, or a

widow, conceived.by & second husband, whom she took by her own desire,

(though against law), is called the son of a woman twice married.” (J.)

- (Do. 178.) U“A son, begotten through lust on a Cadra by a man of
the priestly class, is even as a corpse, though alive, and is thence called (in
law) a living corpse.” (J.)

C. “Though alive”—1is certainly a living corpse.

. (Do. 180.) “Thesec cleven sons (tbe son of the wife, and the rest as
enumerated) are allowed by wise legistators to be substitutes (in order) for
the sons of the body, for the sake of preventing a failure of obsequies.” (J.)

(Do. 158.) 4Of the twelve sons of men, whom Manu sprung from the
Self-existent has named, six are kinsmen and heirs; six, not heirs, (except
to their own fathers), but kinsmen.” (J.) |

Baudhayana has said (i1, 2. 23, 24) that the first six share
the heritage, (but) the last six belong to the family. Asin
tlis matter in all the smrtis the order of the sons 1s recited
differently, one should neglect the order and make a parti-

tion among the six, according to circumstances. Hence it
is said—
“In default of a better a worse (one) gets a share.”

C. He who 1s best by birth is “a better.”

“An Aurasa, a daughter’s son, a Xetraja,a Datta (or)Kritrima,

il

a gidhaja, andan apaviddhba (the learned) say get shares. They say
also that a Kanina, a Sahodhaja, a Krita, 2lso a Paunarbhava, a
Svayamdatta and a Nishada belong to the fumily.” (Baudh. ii., 2. 23.)

Some (authorities) state that the Aurasa and Xetraja
are the most excellent.

“The Aurasa and X etraja sons both share their father’s wealth. The
ten others in order get a share of the family wealth.”

C. By “a share of the (family) wealth” subsistence
only is intended. |

Manu (ix., 164) has declared the rule for the share of a
Xetraja,
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“The Aurasa dividing his father's heritage, should give g sizth part
of the paternal wealth (as) the Xetraja’s share, or a fifth.”

In regard to this Brhaspati (says):—

“A single Aurasa is declared owner of (his) father's wealth.”

“A daughter’s son is said to be equal to him; the reat, it is recollected
(i. e. said by some person on authority of the Veda) should be supported.”

In regard to this (says) Manan (1x., 134 and 160):—

“But, a davghter having been appointed to produce a son for her father,
and a son, (begotien by himself), being afterwards born, the division of the
heritage must in that case be equal; since there is no right of primogenitare
for a woman.” |

“The son of a young woman (unmarried), the son of a pregnant bride, a
son bought, a son by a twice-married woman, a son self-given, and a son by
a Qadra, are the six kinsmen, but not heirs (to collaterals).” (J.)

By these sayings, six inherit from their relatives (bandhu);
the others get food and clothing.

Vasishtha mentions a difference in regard to this:—

“If after he has been received, an Aurasa be born, let him have a
fourth part.”” ¥ | |

C. A reception of a Datta (son) having taken place, on
the birth (after that event) of an Aurasa, let the Datta get
atourth part from the Aurasa. This refers to much property.

Katyayana (Says):—

“After an Aurasa son has been born, sons of the same caste tuke a
third part; but those not of the same caste get food and clothing.” ¢

S0 also Baudhiyana:— |

“All those sons are recollected to be heirs of a man who hasno Aurasa
(son); if however an Aurasa be born, primogeniture does not rest with
them. Their sons of the same caste get a third part; let those who are de-

prived (hina) live on him (the Auvasa), being furnished with food and
clothing.” 3

—

*Not in the printed text of Dr. Biikler.
T, cexviil,

FNot in tho printed text, This seams to be teken from a verse receansion as yet
unknown,
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- Why enlarge (on this topic)? Some (say) that this (text):—
“The Aurasa son alone is lord of (his) father’s wealth; he should
however give them maintenance for blamelessness’ sake’—
1s only 1n praise of an Aurasa (son).
Brhaspati (says):—
“(0f) the twelve sons who were mentioned in succession by Mannu,

of these the Aurasa and likewise the Putrika continue the family. As,
~ if there be no bufter, oil is "admitted by the wise (as) a substitute (at sacri-

fices); so arcthe eleven sons (admitted as substitutes) if there be no Aurasa
or Putrikam*

In this case Manu has mentioned an extension of the ap-
plication of (the term) son (ix., 182):—
“[f, among several blotheia of the whole blood, one have a son born,

Manu pronounces them all fathers of a male child by megus of that son;
(s0 that, if such nephew would be the heir, tfw uncles have no power to adopt

sons)." (J. )T

Harita (says):-—

“If, of many brothers begotten by one (father), one have a son, there is
no doubt that they all have sons in him (lit. by that son). If, of many wives

of one man, one have a son all obtain by that son the position of (wives)
with sons.’

Manu has thus dir ected (that such a child is a) substitute
(for a son); but (that he) is not a substitute is held by Harita,
by reason of (his) words —

¢All obtain by that son the position of (wives) with souns.”’

Brhaspati (says):— |

“If (there be) many .uterine brothers begotien by one man, if a son is
born to one (of them), they all are recollected to have sons. Of many wives

of one man that ruje is recollected; if one of them has a son he presents the
pinda for all of them.”

The Iearned hold that the meanming of the sayings which
indicate an extension of application of (the term) son is, that,
funeral ceremonies are to be per formed by them.

— o — —

1 have corrected this text as it ocours in Vaid yoan itha's treatise on Crad-
dAhas, The MSB, bave “thirteen sons not rmentioned by Manu,”
+Ope MS, here ndds the next toext by Harita,

4'
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Dxpense of fancral Next (1s to be considered) the fee for
ceremonics. (perforining) ceremonies,*

Devala (says):—-

“Now if the performer of the ceremony requires & fee, he may take a teoth,
or & fifth part of the dead man’s wealth, or even all.”’

Katyayana (Sﬂ,ys):-—“

“If any other than the son, pupil and uterine (brother) bygrs (the corpse),
if he require (a fee) he may take a tenth part, a fifth, or even all (the pro-
perty). Caunaka (says) that he may take the tenth part of a wealthy
man’s (estate), the fifth of a poor man’s, and the estate of one who leaves
neither son, father or wife.”

“If any other than the son, pupil or brother barn (the corpse) he may
for this (act) take (his) fee, a thousand, a hundred or fifty cows.”

Vrddha-Vasfstha (says)i—

“He may burn (the corpse of) a' Sapinda, or (of) one who is not a
Sapinda, or {of) the priest of wealthy men.”

Impartible property. Vyddha-Manu mentions what is impartible:—

; “What 1s a man's wealth (gained) by learning, let that be his; a friendly

gift, marriage presents (are his own exclusive property); also what belongs
tca madhuparka.+ |

In regard to this Yajnavalkya (says) (il., 118):—

“He who gets back property inherited in due course {but which) has been
taken away, should not give that to heirs; also what be has gained by learning.”™

Gankha even (directs) that in regardto immovable (property).

“He who if alone recovers in order land formerly lost, having given him
a fourth the others get their share "1

Katyayana (says):—

“What has been obtained by bralvl'ery and by learning, also what is called

Stridbana, all that on partition is not partible; (it is) of the owner.

On no account is (anything) to be given by a learned man to unlearned
(members. of his family); Lut that wealth is to be given by & learned man to
(those who) have equal or greater léarning.”§

'

*Cfr. the commentary on D. clxv.

tTA madhuparka is a nasty mess said to be presented on certain oocasions.
See the Prayogaratna (article on marriage). "

:I:D- ¢eelix, 8D. ccel, The first sentence does not occar here,
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- Nirada (says) (xiil., 11):—
“A learned man needs not give a4 share of bis own acquired wealth with-

out bis assent, to a learned coheir: provided it were not gained by him,
“using the paternal estate.”* (C.) |

(Do. 8):—
“Both what 1s gained by valour, and the wealth of a wife, and what i8

acquired by science, these are three sorts of prc:pelty exempt from partition;
and any favour conferred by the father.” (C.)+

(Do. 1)

%And if the mother has given throngh aﬂ’ect:on (& portion of)) her (sepa-
rate) property to one (of her sons), to that also this (the above rule) refers;
for the mother is like the father (able to bestow gifts).” (Buhler )i

Yajhavalkya (1., 118):—

“What eclse is self-acquired (by an heir) without prejudice to the father’s
wealth, a friendly gift, and a"marriage gift, that does not belong to the heirs.”

(Do. 123, 4):—

#Property which has been given by the father and mother to any one
(child) let that be his.”

Brhaspati { (says):—

“What has been given by the gmndfather and father, and by the mother,

is not to be taken from him; so also wealth (gained by) heroism and a wife's
wealth.”

Manu (ix., 208) and Visbpu§:—
«What a brother has acquired by labour or skill, without using the patri-

mony, he shall not give up without his assent; for it was gained by his own
excrtion.” (J.)

Katyayana:-—

(If) learning has becn acquired by the expenditurce of (;vealth) cnjoyed
by a stranger, (or) from anywhere else (i. ¢. not at home); that (which is)
gained legally by this learning, 1s called “wealth acquired by learning.”

¢*In the last half of the Cloka, my MS8S. read pitydravyam. This reading
" docs not affect the sense,

+The MS88, here read —avibhajyani,
¥ The MBS, here read —mata 'pi ‘shte tatha pitd, -

§ No such toxt appears in the published text of Vishnu,
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“What has been gained by knowledge on 8 wager with a stake, one
should know that to be ‘wealth (acquired) by learning’; it is not divided on
partition.” |

“(And) what has been obtained from a pupil, from (officiating in) the
office of a rtvi) (i.c. a pricst at a sacrificc), for (answering) a question,
for settling a difficult question, for display of knowledge, for a disputation,
and for excellenceinreciting (the Vedas ete. ), (thelearned)‘have pronounced
that (to be) ‘wealth acquired by learning,’ it is not divided on partition.”

This rule also (applies) to constructive arts* and what 1s
(gained) above the cost price.f

“And also 2 panal given for learning, and what is got from a sacri-
ficer, or from a pupil; (the learned) have pronounced this ‘wealth acquired
by learning’. What (is acquired) otherwise than by this, is common.”

“One should know that (wealth) which is brought by a wife is ‘marriage
wealth’ (vaivabhika). All such wealth is to be recognised as a means to duty.”

Manu (1X., 219) and Vishpu§ (say):—

“Apparel, carriages, or riding horses, and ornaments, (of olrdinary vqjue,
which any of the heirs had used by consent before partition), dressed rice,
water (in @ well or cistern), female slaves, family priests, or spiritual coun-

sellors, and pasture ground for cattle, the wise have declared indivisible,
(and still to be used as before).” (J.)

Narada (says) (X1, 10):— 1

“He who maintains the family of a brother studying science, shall take,
be he ever so ignorast, a share of the wealth gained by science.” (C.)

Manu (1X., 204-5):— |

“After the death of the father, if the eldest brother acquire (wealth by
his own efforts before partition), a share of that (acquisition) shall go to the
younger brothers, if they have made a due progress in learning; and if all
of them, being unlearned, acquire property (before partition) by their own

T

*Cilpa, 1. e, archifecture, Bculpt-'ure, painting and constructive arts.
+This secms to mean the gaio, through the application of gkilled labour, over and
above the cost price of the raw materials.

1 A small copper coin=in value 80 Couries, Hence our f ansm, and the Tami] word
for money.

§Thie Cloka is not in the published text. |
9 The MSS. support Dr. Biihler's emendation of this Cloka.



— 81 —

labour, there shall be an equal division of that property (wz'thwt regard to
theﬁrst-bom), for it was not the wealth of thmr father: this rule is clearly
settled.” (J.) |

Vasishtha: —

“And if any of them have self-acquired pmﬁerty fet him take two shares.”®

. Vyasa (says):—

“The wealth (a brother) acquires by herolsm ete. having used a chariot
or weapon which is common property, in it (his brothers have shares). To
‘him (the acquirer) a double portion is to be given; the rest share equally.”

Next Katyayana mentions partible (wealth):— |

«The grand-father’s and father’s (wealth) also and what else is self-ac-
quired, on partition between the heirs, all that is divided.”

“Having given property for return gift, the rest should be divided. That
is to be taken (i. e. shared) as far as the fourth in orders also, by thein
(the heirs’) sons.”’ + |
o B;‘haap&ti.'—-—

“Ilousehold furniture, beasts of burden, cows, ornaments (and) slaves
when found (visible) are divided; in (lhé case of) concecaled (property) the
ordeal is prescribed.” J; |

Katyayana;—

“Brhaspati says that the (Eelfaﬁquiled) wealth of brothers educated

in the family or by the fathe,r, and what they (1 ¢. such brothers) gain by
heroism is to be divided.”§

Therefore partition is to be made by sons and sons’ sons.
Brhaspatl makes a distinction m regard to this:—

. “One should sct aside sedulously {rom the given
Performance of ob-

s2quics (i. ¢. existing) property, a half or the half of that, for

: the monthly, Shapmasika (half-yearly) or for the
yearly Craddha.”

~ Vishgu (xV., 40):—

“And he who takes the wealth is recoliected (to be) 4the presontor of
the fuucral oblation.”||

* Not in the published text. + D. coelvili — ix,
I D. ceclxxiv, where it Is attributed to Katyayana, C. bas “houschold utensils.”
-8 D, cecexlix, il 8lightly altered from Dr, Biililer's text.  The MS8. read

pindada/k for pipdadayi and insert Smiahk.
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C. Whoever (as heir) gets a man’s property, he should
perfoi'm the riddha for him (from whom he inherits).
That 1s to say, after getting (1t), he should present (the funeral
cakes) for three persons.

“Having taken the movable, the immovable (property) the gold, silver,

grain, liquids, (and) clothes, one should cause to be performed the monthly,
Shanmasika (half yearly) and yearly (riddhas.”’}

C. One should present at the Craddha, the grain, seats,
clothes, umbrellas, shoes and rings even. The rest of the

property 1s to be divided.

(ii. Order of Succession in default of Sons.)

~ o The wife 1s declared to inherit on de-
1, Wife (widow),
fanlt of sons. In regard to this Vishyu
(xvii., 4. Hg.) (says):— |
4.) “The wealth of man who dies without male issue goes to his wife.,” I
5.) %On failure of her to his daughters.”
6.) “On failure of her, to his father.”
7.} “Oun failure of him, to his mother.”
8.) “On failure of her, to bis brother.”
9.} 4On failure of him, to his brother’s son.”
10.) “Oa failure of him, to the (relations called) Bandhu.”
11.) “On failure of them, to the (velations called) Sakulya.”§
12.) “On failure of them, to a fellow-student.”
13.} On failure of him, it goes to the king, with the exception of a Brah-
man’s property.”|| |
14.) “Let those who are Brahmans take a Brahman’s property.”’ §

T D. ccexcix attributed to Brhaspati,

FThe MSS. recad anapatyasys pramitasya dhansm for aputradhanam

»

of the printed fext.
§The MSS. invert the 8Gtras 11, 10.
| The MSS. have brahmanadhanavarjam,
G The MSS. hero readmbrﬁhmagadhanam‘brEhmaaE yo' vagrhiniyuh;

the printed text—brahmanartho brahmananam; both being to the same effect.
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In regard to this Brhaspati (says):—
“0f a man deceased without (leaving) sons (his) wife is to be rccognised
as heir, or (his) mother, or brother by his permission.”
Viddha Manu (says):—
. %A wife (widow) who has no sons, keeping the bed of her husband un-
violated (and) firm in'duty, should indeed offer the funeral cake and take the
whole share.”¥ |
- Prajapati: — |
“In tradition (i.e. the Vedas},‘in the sﬁgti-doetrine, and by (lit. in)
popular usage, the wife is declared by the wise to be half the body (of her
husband) equally (sh.;u*ing) in the fruit of good and bad acts.”
“0Of him whose wife is not deceased, half his body survives; how should
another take the property, while half (his) body lives?”
Brhaspati: — ¢
“The widow (wife) 18 recollected (as) succeeding to her husband’s wealth;
in her default, the daughters; -in their default the brother’s sons, the Saku-
lyas and also Bandhavas.”
Kityayana: —- |
“Now of achildless man the widow (wife) born in the (same) caste, or the
daughters; in their defavlt the father, mother, brother and sons are proclaim-
ed (heirs).” |
Pitamaha: —

“Though there be kulyas and uterine brothers of the father, the widow

(lit. wife) succeeds to the property of (a man) deceased without offspring.”
Brhaspati: — .
“Let the (wifc) deceased before {her husband) take (i. e. be burned with)
the (sacred) fire; let her who survives (her husband) take the wealth.”J.
«Should her Sapindas or Bandhavas and her enemics injure the
property, let the king punish them with the punishment (deereed) for a thief.”§

*D. eccviii. |

t Do. ccexeix. Theee verses are there assigned to Brhaspati,

1D. ceexcix. v., 4.  Vyav. M. iv,, viii,, 2. The MSS, have all many vv. 1l

The Bombay lithographed Vyav, M, (f. 39) and 8 MB. read purvam myta tv agnihotram
ﬁlgia bhartari taddhanam | labhet pativrata naridharma esha sanatanak.

8 D, oceexvi. “Those near or distant kinsmen, who becoming her opponents, in-
jure ete”, tatsapindih — hor or his (the deccased’s) Bapindas.
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In regard to this Yajhavalkya (11., 135—6) Say§i-—
4The wife, the daughters also, both parents, the brothers, their sons,
gotrajag, a bandhu, a pupil and a fellow-pupil.”
“In defaulf of a former, the next In succession gets the property of one
deceased without offspring.  Tbhis (is) the rule for all castes.”

C. The woman who has been married, who is subdued
(and)h 15 endowed with (the merit of) sacrifices should take the
whole wealth of a childless man who bas been separated,
(but) has not been reunited. If there be many (women) of
the same and different castes (to the husband) having divid-
ed (the property}, they take according to shares.

Vyasa has mentioned a distinetion:—
“Heritage also to the amount of two thousand (pamas) is to be given

to a woman (wife) out of the wealth; and what wealth bas been given (her)
husband, let her have that as she likes.”

C. I (property) has uot been given (her), two thousand
panas are to be taken by the wife, not more. In default of
the wife the unmarried daughter may get (it);—(thus says)
Katyayana: —

“A wife, if she be not adulterous, takes the property of (her) husband;
but in (her) default, a daughter if she be then unmarried.”

Devala: —

“And paternal property is to be given to maidens, (viz, enough) wealth
for marriage ceremonies. A legally begotten daughter may, like a son, take
the property of a (father deceased) without a son”.

(There is) Sapindaship of an unmarried (daughter) by
Manu's text (1x., 187. a)i— -

“Io the nearest Sapinda (male or female), after bim (in the third
degree) the inheritance next belongs—" (J.)

and that the Sapinda succeeds to the Wealth ts inferred
from Apastamba’s text (ii., 14.—2)i—

“On failure of sons the nearest Sapinda (takes the inheritance).”-

(Biililer.) .
In default of an unmarried (daughter), it is to be taken
by a married (daughter) though not a Sapinda.



In regard to this Manu and Narada (say) —

(Mann 1X., 130):—

The son of a man is even as himself, and as the son, such is the dmghtm
(thus appointed): how then (if ke have no son), can any inherit his property,
but a daughter, who is closely united with his own soul? ™ (J. )

Narada (x1ll., 50):— .

“On failure of the son, the daughter inherits, for she equally continues the

lineage, a son and a daughter both equally continue the race of their father.”
(C. and Biikler.)¥

Brhaspati (says)i— |
“The wife (i.e. widow) gets the property of (her) husband, in her de-

fault, the daughter is recollected (as heir). A daughter, like a son, springs from

each member of a man: how then should any other mortal take the father's
wealth?” ‘ . ¢

In default of danghters Vishnu directs
that daughter’s sons shall succeed.

¢In the case of a man (deceased) without son, son’s’son or lincage, let

Daught_e.Qr‘a 50N,

the daughter’s sons take the property. In performing funeral rites for ances-
tors, daughter's sons are esteemed (equal to) son’s sons.”’

C. In default of son’s sons, what 1s to be done by’ SON’S
sons is to be actively done by daughter’s sons; and so Manu
(ix., 130) saysi—

«The son of a man is even as himself and as the son, such is the daughter
(thus appointed).: how then (if ke have no son), can any inherit his property,
but a daughter, who is closely united with his own soul?”

136. “By that male child, whom a cfaughter thus appointed, either by
an impliﬁd intention or by & plain declaration, shall produce from a husband
of an equal class, the maternal grandfather becomes in-law father of a son:
let that son give the funeral cake and preserve the inheritance.

133. 4Since their father and mother, both sprang from the body of the
game man, between a son’s son and the son of suck a daughter, there 1s no

‘difference in law.* % (J. altered.)

* The MSS, read — tulyasantanadarganat.
+This quotation is from a verse rccension of Vishuu,
$The half Clokas aro here inverted.



139. b&. %For even the son of such a daughter delivers bim in the next

(world) like the son of his son.” (J.)
130. a. “Tho son of a man is even a8 himself; and as the son, such 1s

the daughter.” (J.)
133. 5. %Between a son’s son and the son of such a daughter, there is

no difference in law.” (J.)
In their default both parents take the
wealth.

And so Manu (1v., 217. @) saysi—

“On a son (dying) childless (and kaving no widow) the (father and) mo-
ther shall take the cstate.” (J.)

In default of both parents, brothers
succeed to the property. Now of brothers,
uterine (brothers) should first take.

Devala (says):—

“Therefore the uterine (brothers) should divide the heritage of a (brother
deceased) without a son.” (But Manu said as above).—

“The mother shall take the estate.” (How then) should the uterine
(brothers) divide (it)?

(These) two texts do not refer to the order (of succession),

Parents.

Brothers.

but merely refer to the authonty to succeed to the property.
(There is) no contradiction. In default of uterine (brothers),
their sons share the wealth. In default of both of them (i.e.
in defanlt of uterme brothers and of uterine brothers’ sons),
brothers by different mothers and their sons (succeed). In
default of brothers’ sons, their sons (1. e. brothers’ sons’ sons)
succeed.  After them, as there 1s want of Sapindaship,
Samanodakas and Gotrajas succeed to the property.
Snmanodakas. And so (says) Baudbayena (Pr. I. 5, 1—3):—

“The great grand father, the grand father, the father, one's own nterine
brothers of the same caste, the son of a (wife) of tho same caste, a sons’ son,
(and) his sou, and his son; and amongst these they call a son and sons’ son

Sapindas who share in an undivided oblation. The sharers of divided
oblations they call also Sakulyas.
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“@Though sons be living, the property (ofla'deceased male) descends to
these (1. e. first the sons and next the other Sapindas).”

Sakulyas. “On failure of Sapindas, a Sakulya (inherits)."*
C. i e. the above mentioned Sapindaship, if the father,
father’s father and father's father’s father be alive, (extends)
even to the three former. Sapindaship extends to seven

malest; so also Brhan Mann (says):—

“Sapindaship ceases with the seventh male, but the relationship of
Samanodaka should cease with the fourteenth.”

He also mentions another rule:—

“As far as there is recollection of birth (say) some; beyond that (it is
called) gotra.’ _
In default of Samanodakas, Sago-

tras succeed to the property. Bandhavas
(succeed) in default of Sagotras.

Sagotras.

Baudhayana says that these Bandhavas
are of three kinds:—

4(1) One’s own father's sister’s sons, one's own mother's sister’s sons,
and one's own maternal uncle’s sons are to be known (to be) one's own
Bandhavas. (2) A father’s father’s sister’s sons, a father’s mother’s sister's
sons, a father’s maternal uncle's son are to be known (to be) a father's
Bandhavas. (3) A mothers father's sister's sons, a mother’s mother’s

Bandhu.

sister’'s sons, and sons of a mother’s maternal uncle are to be known (to be)
a mother’s Bandhavas.”}

In default of B andhavas a pupil sue-

Pupil ete. ceeds. In default of a pupil a fellow-stu-

dent. In his deiault any Qrotrlya Brihman whosoever

T e — el - R R N W)y —th w m e e Tl el o

*Cfr. Dr Buh‘ler B text v.hmh differs much.

i Cir. p. 17, and J. V. xi. i, § 38.

:|:Thiﬂ text does not occur in the printed text, but is in Clokas and perhaps from
a verse-recension. The V. M. Vyav. M, and B, V. say it 13 a Smrii. It occurs in many
Nibandhas, efr, Dayavibhaga §41.V.C p. 155, Only 9 Bandhnavas are men-
tioned, but all other Bapinda relations who are not gotrajas also come in under this
class, and inherit according to their nearncss to the deceased. Biller, pp. Vv, & 176 — 8
(based on Mit. ii. v., 1 & V. M, 1. 209, p. 21, 1. & (¥ f. 209 line 7). Dr. Goldsiiclher's

argument (*Or some Deficicucies etc.” pp. 24 — 31) can leave on doubt no {his point,



may take (the property). The king may take the property
of Xatriyas ete. in default (of heirs) as far as a fellow-
pupil. This i3 the succession of heritage in all castes. The

Uddyotana and the Peerless®* etc. are however of opinion that
because of the word “certainly” (in the verse Manm, i1x., 185)

“«Not brothers, nor parents, but sons, (¢f living, or their male 18sue) are
heirs to the deceased, but of him, who leaves no son, (nor a wife, nor a daughter),
the father shall take the inheritance; and, (if he leave neither father, nor
mother) certainly the brothers” (J. who omits ‘certainly’.)—

that in default of sons the succession of brothers to the
property first is intended. Now by Cankha and Likhite's text:—
“The property of onc gone to heaven without (leaving)a son goes to the

brother; in his default the mother and father should take (it), or the senior

wife — ®

it 18 also mferred that (the property) goes first to the brother.

So also by Devala’s text:—

“Therefore the uterine (brothers) should divide the heritage of a (brother)
. deceased without (leaving) a son; the Sakulyas, or the daughter, or a father
also (may do so); (or) brothers of the sane caste, the mother and the wife
in order. 1In thelr delanlt the Kulyas who are sharers together—"

it 1s inferred that an uterine brother should 1n the first
place get the wealth of a childless (brother deceased). Some
say that 1n default of an aterine brother that the mother and
father should get 1it. Others however assert that brothers
by different mothers (should succeed).  Others (again say
that) one who 1s reuntted (is meant). Others (say that) in
default of those mentioned the wite (succeeds); for texts such
as “the wife, the daughter,” (Yajh, ii., 135) and the like, which
refer to a wife (1. e. widow) succeeding first to the wealth (of her
deceased husband), all these (they say) refer to an appointed
wife.  Again the texts whick QWG the property to daughters,

[

’The Uddyotana may be some C. It may however be a mistake for Uddyata
which orcurs in other treatisea, “ThePeerless (Asahaya)isexplained as meaning
Medhatithi (author of & C. on the Manava-dharmacastra); it may however
be & proper name, Cfr, Mit. i., vii. 8.



these (they say) refer to a Putrika.  Others sﬁy.that womern
have nothing to do with inheritance by reason of the Vedic
text:— |

“Therefore women are powerless (and) do not get a share.”

So (also) by Vyisa's text:—

4Till death (maintenance) is to be taken before bathmg (by the widow) in
the community, despising beds, food and clothes, (her) busband being dead.”

So(also) by the text:—

“Property was made for the sake of sacrifices; in them women have no
anthpl_*ity; they all have no sharcin the ivea]l:h, they get only morsels (of food)
and clothing. |

S0 (also) by Narada’s text (xiil., 52):—

«Except.in the case of Brahmans; but a king who is attentive to the

obligations of duty, should give a maintenance to the womei? of such persons.
The law of inheritance has thus been declared.” (C.)

So (also) by Byhasﬁati’s text:—

“If a widow be youthful and sclf-willed, even then a maintenance.is to be

given her to enable her to pass her life.” B

S0 by Manu's text™:—

“And their childless women (who arce) well behaved are to be supported.”

S0 by Prajapati's text:—
“An adhaka (of nce) is to be given for ¥widow’s food” to one who has
TJost (her) husband.” T

And so also by the text:—

For food a prastha of rice in the afternoon, togeth'er with fuel —*
they consider that a widow who has not 2 son 1s to be
merely supported by the kinsmen, but does not get hertage;
but that the kinsmen succeed to the property. (We ave of opin-
ion that) this is entirely wrong. For in Manu's text (1x., 185, b):—

¢But of him, who leaves no son, (nor a wiye, nor a daughter), the fnthqr

shall take the inheritance; and, (if ke leave neither father, nor mother), cven
the brothers.”’ (J. who has omitted cven.)

et e e Gy LR e A o ek e .
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~#*This is not in the Manava-dharma-¢castra, butin Yajn. ii., 142, 0
t Diyavibhaga § 44



— 40 —

there 1s no word to indicate the order (of succession), there
1s not disregard of the wife, but by the word “even” the
brother’s priority in regard to the father (is intended). So
also 1n—

Manu's text (ix., 217, a):—

“Of a son, dying childless (and leaving no widow), the (father and)
mother shall take the estate.” (J.)

as there is no word having reference to the order (of suc-
cession), there 1s not disregard of the wife. Although by
(ahkha and Likhita’s and Devala’s two texts (p. 38.) it is inferred

that uterine brothers first succeed to the property, yet by
Vishnu's text (:{Vﬁ.} 1) ‘

“The wealth of a man who dics without male issue goes to his wife.”
(biibler.)

Also by Brhaspati's text:—

%A childless widow who preserves (chaste) the bed of her husband and
who is firm in (her) duty, etc.”

(So also) by Vyddha Manu's text:—

“The wife takes her husband’s wealth,”

So by Prajapati’s text:—

“In tradition etc.” (p. 88.)

S0 Brhaspati’s text:—

“The wife succeeds to the husband's wealth, ete.”

(S0) by Katyayana's text:— |

“Now (a wife) born of the (same) kula (succeeds to) the wealth of (a
husband) who leaves no son.”

By Brhaspati's texts:i—

“The wife (succeeds) to (a husband) who leaves no son.”

By Pitamaha’s text:—

“Though there be Kulyas—'"

By Brhaspati’'s text:—

“0Of one dececased without a son.”

And (by) Yajhavalkye’s text:—

“The wife also the danghters (p. 34.).”
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(Thus) by manjr texts (as above) the prior succession to
all the wealth by a well conducted wife (i. e. widow) is in-
ferred and (therefore) the explanation of the (above) two texts

(of a different purport) is to be made in accordance with these.
The text:—

“The wealth of one deceased without a son goes to the brother.”
means that the wealth goes to a reunited brother. Or,
though there be a contradiction in the order (as far) as the
reading (is concerned), the prior succession of the wife, the
daughter and of the mother and father should be a]lcjwed,' SO
“that most (lit. many) texts do not contradict ‘(one another).
The statement that all the texts referring to the wife’s heri-
tage mean an appointed wife, 1s wrong; for 1t all of them
an appointment 1s not mentioned. So also the statement that
all the texts which refer to a daughter’s succession mean a
putrika, is wrong; for the appointment of a daughter 18 not
everywhere recommended. Again, as for the explanatory re-
mark (in the Black Yajurveda).—¢Therefore women are (nir
indriya) powerless® (and) do not get a share”—that means
that women do not geta share in the patnivata-graha;
for we see that indriya means (sometimes) soma-juice.

“Indriya (mecans) soma drink. (B. Y. V.ii, 3, 2.)

Indriya (therefore) doesnot(here)mean strength (semen);

for we see that women also have strength (Manu 111., 49.2):—

“But a boy (is in trath) produced by the greater guantity of the male
strength; and a girl by a greater quantity of the female,”” (J.)

Thus one cannot say that “women are poswerless”. It 1s
certain (Iit. right, that) indriya (here) means soma.
(The text)—4Till death ete.” (p. 39.)

*CIr. p. 89, This in the concluaion fo a story in B, Y. V. vi,8,8,2. Varadaraja
evidently follows Madhava (Dayavibhaga § 44). It is impossille (were it even
of the least utility) to translate nirindriya by a word which would express all the

different meanings of that term,
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(refers to the case) when a husband with little wealth is de-
ceased and (the widow’s share) on partition 1s not sufficient
for mainteuance, then it is said (what) is sufficient for mainten-
ance should be taken. Or this (same) text %till death ete.”
refers to an undivided husband.

(As for the text),—“Property was made for the sake of
sacrifices” (p. 39.) the word sacrifice here is merely intended to
indicate duty. For if sacrifice were only intended, it could not
bear the meaning of gifts or howa. (But) as women do actually

performn charitable acts, there is (thus) no contradiction.

That (the text):—

“Except in the case of Brahmaans ete.” (Nirada, xiil., 52 p. 89.)—
refers to secluded (1. e. kept women), 1s known from the sub-
ject-matter (of the context).

(The text):— "

“If a widow be youthful ete.” (p. 89.)

15 mtended to forbid that a (widow) suspected of adultery
should take the whole wealth.

(The text):—

“Their childless women are to be supported.” (p. 39.) —
1t 1s clear from the subject-matter refers to the wives of
cunuchs ete. There 1s (thus) no contradiction; for maintenance
only is mentioned as they do not succeed to the property
through their husbands.

Such texts as—“an adhaka (of rice) is to be given to (a
wife) who has lost her husband” (p. 39.) and “for food a
prastha of rice” (p. 39.) refer to women suspected of adultery.

As for Narada's text (xii., 26, a):-—

“Let the brothers allow a maintenance to his women for life"” (C.)—
and (do. 42, a):— |

“The property of reunited co-parceners is considered to be exclusively
theirs” (C.)—



(these) refer only to the maintenance of the childless women
~of reunited (co-parceners whose case) 1s being discussed (where
the texts occur). As for the texts of Katyayana:—

“When (one) who has been separated is dead in default of sons, the father
should take the wealth.”

“QOr the brother, or the mother, or the mother of his father in due order.”
they must be understood of (the case where there is) default
of the (deceased’s) wife and danghter. How can she, who
during her husband’s life shares with him in all the wealth,
have nothing when he is dead? Therefore it is certainly
correct that a well behaved wife takes all the wealth. Some
however are of opinion that the texts (referring.to) a wife’s
heritage refer to cases where there is but little property, and
that where there 1s much property the kinsmen succeed.

Bharadvija (says) with reference to sons by a “punarbhi
(wife):— - | | |

“Shoqldl two (sons) born of a woman by two (husbaunds) dispute about

the wealth, what is the paternal wealth of each (of them) that Iet him take;
not the rest.”

C. The meaning is that they should take (each) his

father’s wealth. -
Next; Manu (ix., 192) explains the parti-

tion of Stridhana):i—

«On the death of the mother let all the uterine brothers and uterine sisters

(if unmarried) equally divide the paternal estate: (each married sister shall
have a fourth part of a brother’s allotment).” (J.) '

C. An extra portion or uneven partition 1s not to be

Stridhana,

made as in the case of the father’s wealth, but the partition
of the uterine brothers (lit. males) and sisters (lit. women)
1s eqnal in the case of the mother’s property.

He also mentions something else to be done (ix., 193):—

¢Even to the daughters of those (daughters) it is fit, that something
should be given from the asseta of their maternal grandmother, on the score

of natural affection. (J.)
0
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Brhaspati makes a distinction :-—
“Stridhana (belongs) to the children, and the daughter if not betro-
thed has a share in it. Married (daughters) receive an honorary trifle.”

(;&nkha and Likhita (say)i—

“The uterine brothers and the maidens deserve equally atl the mother's
wealth.”*

Gantama (XXVIill., 21):—

“But a woman’s separate property {(Stridhana) belongs (in the first
instance) to her unmarried daughters, (and on failure of them), to those
daughters who are poor.” (Biihler.)

Vasishtha (XVilL., 23):—

“Let the daughters divide the nuptial present of their mother.” (Biihler.)+
Yajhavalkys (il., 117, b):i—

“The daugkters should divide the (property) of the mother which re-

mains after debts are pald. In default of them (i. e. daughters), the
descendents.’’

C. In default of daughters, “the descendents,” (i. e.)
sons should take 1t, such is the meaning.

Narada (X1, 2, b):—

“Let daughters (divide the estate) of their mother (after her death), (or)
on failure of daughters, their issue. (C.) |

(C.) The meaning is that, if sons be well off, in default of
daughters, their “issue” (i. e.) daughter’s sons should succeed.

Katyayana Saysi—

“But in default of daughters, their property goes to their sons.” 1

Manu (1X., 131, &):—

“Property given to the mother on her marriage (i. e. yautaka) is
inberited by her unmarried daughter.” (J.)

C. Yautaka is what is received (by the mother) from
her family. That the daughters (share). In regard to Stri-
dhana received from the husband’s family, the sons and
daughters are equal because of (their) sapindaship. In

*D. ccoexxxviii, T Erroneously numbered 24 in the translation.

. ID. cooexeiii,, 1.
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default of maiden (daughters), a (daughter) who is betrothed
though not provided for, is equal with sons. “Not provided

tor’—who has no children,, as (we learn) from a Brabmana:

“Offspring is a provision.”

Or, (a daughter) if she be poor (is intended). In regard -

to this Manu makes a distinction (1x., 198):—

“If a widow (whose husband had other wives of different classes) shall
have received wealth at any time (as a gift) from her father (and shall dic
without issue), it shall go to the danghter of the Brahmant wife, or to
- the issie of that daughter.” (J.)

C. If wives (of other castes) than the Brahmana, be de-
ceased without children, the maiden daughters of the Brah-
mani wife) should take their property, or her son; not the
husband ete. This only refers to “Studhaua given by

the father.”
In regard to this Paraskara (says):—

“Stridhana is said to belong to the daughter not betrothed; the son
does not get (any thin?:-'); should (the diaughter) be betrothed, however, (he)
gets an equal share.” | |

Next; Manu gives the deﬁmtmn of Stridhana (ix,, 194):—

“What was given before the nuptial fire, what was given on the hridal
procession, what was given in token of love, and what was received from a
brother, a mother, or a father, are considered as the six fold (separate) pro-
perty of a married woman.” .(J.)

In regard to this Narada makes a distinction (xm., 7):—
“What has been given before the nuptial fire, what was presented in the
bridal procession, her husband’s donation, or what has been given by her
brothier, mother or father, is termed the six fold property of a woman.” (C.)*
Yajoavalkys (11., 143):— |
“What (a woman has had) given (her) by (her) father, mother, husband
or brother, and what she has rcceived at the marringe (before the fire), what
she has received in lier husband’s marriage with another woman and the like,

is called Stridhana.”

I .
- r — e —h

* The M358, read bhratpdattam pitrbhyam ca.
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Vishou (says) (Xvil., 18);—

“That which has been given to a woman by her father, mother, sons or
brothers, that which she has received beforo the sacrificial fire (at the mar-
riage ceremony), that wbich she receives on supersession, that which has
been given to her by her relations, her fec and a gift subgequent, are cal-
led “woman’s property” (Stridhana). (Biihler))

Davala (says):-———
“Let the means of subsistence, the ornaments, the Culke and gain be

Stridhana'*

Katyayana (says):i—
“What wealth has been obfained by arts (by a wife), and what (has been
given) by another out of affection, the husband has ownership there in the

wealth: but let the rest be Stridhana.”+ )

“At the time of marriage what is given to a weman before the fire, that
is said by the good to be “Stridhana given before the fire.”” I

“What moreover a woman gets while she is being conducted from her
father’s house is called “Procession Stridhana.”§

“Whatever is given out of affection either by the mother-in-law or father-
in-law 18 called ¥Reverence Stridhana.”|]

What is obtained by a woman from her husband’s family after marriage, also
what 13 obtained from (her) relations is called “Anvﬁdheya Stridhana.”q

“Whatever 1s obtained from household furniture, beasts of burthen, milch-

cows, ornaments, or artizans, or cost-price, (that) is called Qulka.'' s
Manu says (iX., 195):—

“What the recetved, after marriage from the family of her husband, and
what her affectionate lord may have given her, shall be inherited, even if
she die in his lifetime, by her children.” (J.)

He also makes a distinction (ix., 196). |

C. The meaning is—after the five kinds of marriage
mentioned (before by Manu) if the (wife be deceased) with-
out offspring, the Stridhana belongs to the husband.

-

—
Sy

*Cfr. D. cecelxxviii, t+D. eccelxx, T D. cocelxiv,
§D. ceeclxy, | D. cecelxvi. 9 D. ceceolxviii. 1.

¥* D, cceelxviii, 8,
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- (Mauu ix., 197., also says):—
aBut her wealth given on the marriage called Zsura, or on cither of
the (two) others, is ordained, on her death without issue, to become the
property of her father and mother. (J.)

C. The meaning is that Stridhana given by the father
and mother on occasion of three (forms of) marriage, (namely)
the Asura, Paicasa and Raxasa, if the woman be deceas-
ed without offspring, belongs to the mother and father.

Devala (says):—

«Stridhana is common (property) of the sons and maidens if the
mother be dead. If she (be deceased) without oﬁ'cspnng, the husband,
mother, brother, or father should take 1£.”% |

C. By the first half (Cloka) it is stqted that if the
mother be deceased, sons and daughters take equally Stri-
dhana (got) by (any of) the eight forms of marriage; by the
last half it is stated that the wealth got by the Asura ete.
three forms of marriage, is taken by those who gave 1it.
The husband should take what he has given; what has been
given by the mother ete. is to be taken certainly by them.

Katyayana (says):i—

“But in default of daughtcrs that wealth belongb to the sons. What has
béen given by bandhus, in default of bandhus goes to the husband.

Let the sisters who have husbands divide (it) together with the bandhus.
This rule has been ordered in the case of partition of ¢Stridhana.” §

C. “But in default of daughters” ete. refers to the eight
(kinds) of marriage. “What has been given by bandhus”
refers to the Asura etc. marriage; in default of sons;
what has been given by $handhus’—maternal uncles
ete., -is to be taken by them. What has been given by
bandhus, in default of such bandhus, goes to the hus-
" band. By ¢%Let the sisters” he mentions an alternative;
though there be bandhus, the sisters who have husbauds

Ay

*D, ecccelxxxix, mother — lit, woman, + D. cceexciii,
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should divide with the bandhus what has been given by
hbandhus.

Katyayana (also says):i—

“«What paternal (property) Stridhana has becn received by & woman
on an Asura cte. marriage, in default of her children, belonge to the
mother and father.”

Yama (Says):i—
“What property is given on isura cte. marriages, if (the woman) be
deceased without children, (her) father should certainly take (that) wealth.”#

Gautama (xXviil.,,2—34) (says):—
«The gister's fee belongs to her uterine brothers, if her mother be dead.”

“«Some say (that it belongs to them even) whilst the mother lives.”
(Biihler.) T

f
Yajnavalkya (says) (1., 144):—
“What has been given by bandhus, likewise (her) Culka, also (her)
anvadheyika, if she be deceased without (having) children,the bandhus
should get that.”

C. Of these, the Culka is of two kinds;—one, what is
given to the possessors of a maiden by way of price for the
sale of the maiden, (and) that goes to the mother, or to the
brother. The other (kind of) Culka (is) that, which is given
for the ornawments of the maiden or for houschold furniture,
and that 1s to be taken by the givers.

In regard to this Manu (1X., 135) (says):—

“Should a daughter, thus appointed to raisc up a son for her father, die

by any accident without a son, the husband of that laughter may without

hesitation, posscss himself of her property.””  (J) ¥

In regard to this Baudbayans (says):—

“The brothers should take cqually the property of a deceased maiden;

in their default it belongs to the mother; in her default it belongs to the
father.” &

s — e —,

* Cfr. D. DV, t Numbered in the translation 22 & 28.

T By any accident lit., anyhow, % From some metrical rosension.
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~ Devala (sa.ys) —_— .
“If a maiden be deceased, the brothers should take equally the property,

in their defanlt it belongs to the mother, or to the father’s mother in order.”
Manu (ix., 200):—

“Such ornamental apparel, as women wear during the lives of their hus-
bands, the heirs of those husbands shall not divide among themselves, they
who divide it among themselves fall deep (into sin).” (J.)

An exception is made by this (verse), as (otherwise) be-
cause the ornaments are not Stridhana as they have not
been given (to the wife), the'y are the property of the husband,

and would therefore be divided by the sons on the husband’s
~death. (The wife’s) right to ornaments given out of affection
being established, (next, to avoid the possibility of error),
Narada mentions an exception in the case of immovable
property:— |

“YWhat has been given to a woman by an affectionate husband, that, though

he be dead, she may consume or glve away as she likes, except (what is)
immovable.”*

C. The meaning is, that, immovable (pr opel ty) given out
- of affection is not the property of the woman, when the giver
is dead. Some however assert that even immovable (property)

oiven out of affection (is) the property (of the wife). They
say that it is stated that—

“ In absence of a (qualified) person to give his consent 1t cannot be given
away.” |

In regard to this Yajaavalkya (1., 147) makes a distinction :—

“Strid hana which a husband has taken in casc of starvation, for a

righteous purpose, in casc of sickness, (or when) in prison, he need not
give (back) except he likes.”t

Kityhyana (say3) —
«Not the husband, nor even the son, not the father nor the brothers, have
. any power to take or give Stridhana.”

* Not in the printed text of oh. xiil. Dilyavibhaga § 50 (p. 42) slso attributes
this text to Narada,
¢ The MBS, road nikamo datum. Stenxzler reads— na striyal datum,
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If any one of them consumes forcibly Stridhana, he is to be cangéd
to return it with interest, and is to get punishment.” .

“If he bas been permitted to consume it in a friendly way, hc is to be
caused to rctarn the value, if he be rich.”

«But he should return voluntarily what has been relinqaished for him
out of affection (by the wife), knowing (that her husband is) siok, in distress,
or oppressed by wealthy (creditors).”#

Devala (Says):—

“Let food and clothes, ornaments, Culk a and gain be Stridhana; the
husband cannot consume all this of his own accord, if not in distress.”

If he fraudulently give (it} away, or spend it, he shounld give (the value)
to the woman with interest, He may use Stridhana toremove the distress
of a son.” |

K&tyﬁ.yana,':-—

“A woman who 18 given to injurious acts, who is shameless and wastes
the property, and who delights in adaltery, doces not deserve Stridbana.”

- 4Stridhana promised by the husbaud is, like a debt, to be paid by the
sons; whether she (the widow) abide with her husband’s family or with (her
father’s) family.” ¥

Vyddha Manu (says):—

“What wealth has been received from (her) own husband except Culka,
that is Achana;i| one may divide (this) remainder, but she (the wife) has
certainly a share in it.”

Kavasha:— |

«The price for the sale of a damsel, or arhana, or Culka; one may
divide that, but she certainly gets a share.”§

Katyayana: — |

“What has been received by a married (woman) or by a damsel, from

*D, cecelxxv, 4 — 7. + Do. eccelxxviii,

R

T D. cecclxxxiv. and cceelxxxiil, €. must have had a difforont reading of the
last half verse which ho translates: — “provided she remain with the family of her hus-
bm;d, but not ifshe live in the famify of her father.” |

| A token of respact.

§The MSS, have tadvinagam which must be an error for tnﬂvi.bhﬁgum, as
it gives no possible sense to the verse. I have therefore altered it ss in the preceding
text which is much the same,



—51 —

(ber) husband or in (her) father's house, or from (her) brother, or from both
parents, that is called Saudayika”

‘“Women'’s independence is stated in regard to Saudayika they hzwe_.
acquired.”

-«Because that maintenance was given by these to quiet them, women’s inde-~
pendence in reﬂard to Sandayika has always been proclaimed, both as regards

sale or giving (it) away, and even in the ease of immovable property.”*

C. The meaning is that in time of distress although the
husband, son, etc. have not given their consent, there is no
blame if she sell or dispose of (such things).

Yajnavalkya (il., 148):—

“To a woman who has been superseded (by a second marriage) hie should

give equal adbivedanika, if stridhana has not been given her. If

it bas been given her, he should make it a half.”?” ’

C. Here the word %a half” means a Gomplete share.

Kityayana:— | |

“Now if he have two wives, and if he does not still honor her (the first
wife), he 15 to be made to give (hef it back) even Wha;s she has relinquished .
(to him) through love.” | |

“When a woman is deprived of food, clothing and house-room, in thaf case
gshe may recover her property; so on partition of the heirs.”

“This is an unvarying law relating to busbands. When she bas got it,
she should dwell in her father’s house However if sick or at point (lif.
time) of death, she may go from thenece to her husband’s house.”

Brhaspati makes a distinction in regard to this:—

¢The mother's sister, the wife of a maternal uncle, a paternal uncle's wife
(lit. woman), & father’s sister, the mother of a wife, and an el@er Lrotber’s
wife are declared equal to a mother.”

“If they have no Aurasa {son), an (other) son, nor a daughter’s son,
(nor) bis son, their sister’s sons cte. should take their property.”’ I

C. This text does not take effect if there be Sapindas
as far as the fourth. This text is of effect if there be Sapi-
‘ndas commencing with the fifth. Thus it 1s explained by

* D, cecelxxv. +D. cocclxxxi. whero the last half verso diffors colirely,
I Do, dxiil

T
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the commentators. By others *however the arrangement is
made (as follows):—If there be six relations such as sister’s
son ete. of the six persons beginning with the mother’s sister,
then where a husband succeeds to a childless woman’s stri-
dhana, in case of his default, of the three relations who (are
so) through the husband, the husband’s younger brother first
succeeds to the elder brother’s wife’s wealth by reason of his
greater affinity. In hisdefault the husband’s brother’s son takes
(1t). In his default the husband’s sister’s son takes (it). Where
- however the mother and father would succeed, then in their
default, of the three relations (who are so) through them, the
deceased woman’s sister’s son takes first. In his default her
brother’s sofi takes (it). In his default the son-in-law takes
it. As by-the words “sister’s sons etc.” we know that the
offspring (of sisters is intended), for an afhix 1s there used
indicating offspring, it is proper that males and females (both)
should have a claim to the heritage. Others however think
that as even on consideration of words (indicating both) males

and females in common, we first think of the males, and be-
cause we see the explanatory text:—

“«Thercfore women are powerless and do not get a share’’—
that therefore males only and not females succeed to the
heritage. |

Next the heritage of reunited persons
is explained. In regard to this Manmu (ix.,

Rounion.

210 SAYS )t

“If brethren, once divided and living again together as parceners, make

a second partition, the shares must in that case be equal; aud the first-born
shall have no right of deduction.” (J.)

C. The meaning is that an extra portionisnot to be made
for the eldest on partition of reunited (rhembers of a family).

%2 J. V. (Diayabhaga), iv., iii., 87. $PEgini, iv., 1. }48.

¥
4
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(Do. 211):—

“Should the eldest or youngest of .several brothers be doprived of his
share (by a civil.death on his entrance into the fourth order); or should any -

one of them die, his (vested interest in a) share shall not (wholly) be
lost (J.) |

C. Of these males who by the text:—

“Great sinners do not deserve a share”— .
whether he be the eldest or the youngest, may die barred
‘from a sharf.; by inurder of a Brahman or the like (crime), or
‘may go abroad, his. share is not lost, nor may those (who)
are reunited simply take it. To answer the question—what
1s to be done then? He says:— |

(Do. 212):— -

~ “But (if ke leave neither son, nor wife, nor daughter, nor father, nor
mother) his uterine brothers and sisters, and such brothers as were reunited
(after a separation), shall assemble and divide his share equally.” (J.)

'C. The uterine brothers should come together and di-
vide the share of the degraded man who is dead or has gone’
" abroad, and reunited brothers, though not uterine brothers,
should share (it) with uterine brothers not reunited. They
~ take because of the community of origin even in default of

community of wealth with (their) uterine brother; or be-

cause of the community of wealth even in default of com-
munity of origin_ with their half-brother. So the uterine
sisters of the deceased should divide (it) equally with the
above mentioned uterine (and also) reunited brothers. -

““ And the brothers who are reunifed.’

Asrya Vigvarapa says that the mention of “brothers” is
in order, on reunion with another (such as) a father or uncle,
to include (his) wife ete.

Yajnavalkya (says ii., 138) in regard to this:—

“The share of a reunited brother, the rcunited brother should give or
take: but that of an uterine brother the uterine brother (should give or take)

" if (a son) be born or (if his brother) die.”
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C. TReunited (property) is wealth (that has been) divided
(and) again mixed up. He whose this 18, (i8) a reunited
(person).

(Thus) Brhaspati has given the rule regarding reunited per-

SONSi—

“He who (baving been) divided, (is) again established out of affection
together with (his) father or brother, or with bis uncle even, is said to
be reunited.”

One who is reunited should give to (a child) born after
(the partition) of a wife (widow) whose pregnancy was not
detected at the time of partition, the portion of the deceas-
ed (person) reunited (with him). Or in default of such a
son, (he) the ‘reunited should take the deceased’s share; not
the wife etc. A reunited uterine brother should give the share
of a deceased reunited uterine brother to (his son when) born.
To answer the question—how 1s the succession, if a reunited

« childless (man) be dead, and there be a half-brother reunited
and a uterine brother not reunited? he (Yajh.) says (ii., 139):—
“A half brother (who is) reunited should not take the wealth of a half

brother (who is not rcunited); an (uterine brother) should get- 1t though not
reunited, not one born of another mother.””®

C. <A half brother”—a reunited brother by a fellow
wife should not get all the wealth but half. “Though not
reunited,” he should get the other half. In answer to the
question who 1s the (one) not united? he says—“reuanited”—
that is to say, a reunited full brother, ¥not one born of
another mother,” In this case the explanation is to be made
by supplying the word “exclusively’; {one) though reunited,
if born of another mother, should not exclusively take the
wealthh of (one) reunited. If however he be a full brother,
though not reunited, he should take it. Here because the

R

*In this verse there is much difference between the MSS. and Stenzler's edition,
I follow Varadaraja.

4
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word %though” occurs, a positive prohibition—&%certainly
not one born of another mother”—would be inferred; there-
fore (it) is not (here) to be inserted.* As in the case of a
reunited (person), wives cease to inherit, they must (therefore)
be supported till (their) death. So Narada (xiil., 26 a.) says with
reference to reunited persous':—— |

“But letthe brothers allow a maintenancé to his women for life.”” (I3iihler.)

What has been said (regarding) the succession to the
property of a reunited (person), some say (applies) in default
of sons, wives and‘daughters‘ Thus Brhaspati (says):i—

“When any one dies or gocs abroad, anyhow his share is not Jost; it is
ordained for his uterine brother. But she who is'his daughter must get a
share out of it. This is the rule for one deceased withoiltieaving children,
a wife or father.” |

But by Nirada’s text (xii1., 26):——-—
“Let the brothers allow a maintenance to his women for life, provided

these preserve unsullied the bed of their lord. But if they behave otherwise,
the brethren may resume that allowance”—  (Biihler.)

1s 1t not inferred. that even if there be a wife (the brothers
have) the succession? (Quite so; 1t you take the word wife
(patni) in the sense of women who get inheritance, there is
no contradiction by Narada’s text.

The learned say that in those 8mytis in which the words
woman (yoshit), widow, female (nari), woman (stri), spouse
(bharya) ete. are used, they (intend that they) are to be sup-
ported; but in those smrtis in which wife (patni) is used,
in such, a stccession to heritage i1s declared. In regard to

this Byhaspati makes a distinction:—
Whoever among reunited (persons) gains wealth by Jearning, heroism
etc., two shares are to be given him; the rest share equally.” §

Katyayana {says):—
In default (of nearcr heirs) reunited (brothers) are to be considered

»

—
Tapulle’ . _aie

el '

® Abridged from Jfit. ii,, ix,, 8—11 1+ D, ccaclx.



— 56 =

heirs of those who are reunited, and separated (brothers) of those sepdrated;

(if) childless, they reciprocally share {the estates)”*

C. On the death of any (one) of reunited (brothers) with-
out children, (his) wealth (goes to) one reunited; so also on
the death of any (one) not reunited and without children,
his wealth (becomes the property} of those not reunited. In
their defanlt 1t belongs to the others. If reunited (persons)
die without (leaving) children, (1. e.) without descendents,
those who are not reunited take their wealth; so if (persons)
not reunited die without (leaving) children, those who are
reunited take their wealth. |

Yijhavalkya makes a distinction in regard to this (ii., 137):—

“The beirs ¢f a Vanaprastha (hermit), ascetic, (a) Brahmaéari
(celibate) are in (the following) order: the atarys, a good pupil, a brother
in religion and a fellow-resident of the same hermitage.”’

In regard to this Vishmu (says) (xvil., 15 & 16):—

“Let the spiritual teacher (acarya) take the wealth of a hermit (Vana-
prastha). Or his pupil (may take it).”” (Biihler.)




CORRIGENDA.

Page 3, line 3, For: without desire ;

4 14-16:

Read: with_nut sensual desire

mir W. Joneg’s translation runs:—

“The portion deducted for the eldest is a tiwventieth part (of the
heritage), with the best of all the ehattels; for the middlemost, half
of that, (or a fortreth); for the youngest, a guarter ofit, (or un

eightieth).”
D 28 For: of the immovable
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Sir W, Jones's trapslation runs @-——

“And, when the son of the body has taken an aceonnt of the
paternal inheritance, Ict him give a sixth part of it to Lhe son of the
wife begotten by a kinsman, (Lefore his father's recovery), or a filly

part, (if that son be emineatly virtuous)."
30 9,10 'These two lines should be in small type.

of all the immovable |
anitbandhya sacrifice

three parts

unmarried daughters

and they who

profit by him

to a region of punishment,

that son and

visible property cleared of

oain
(ii., 120)
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incquality
For a Cadra
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be his own.”
(all) his

have no issue
has been given
just cause

son sel-given.
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(unfaithinl) wife

legislators
(M anu)
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Paged1, linc 10, For: next

»

34 14 , -given (her)

18 delo (visible)
32 note } For: pramitasya
33 283 , uterine brothers of the father

Read:

»

w 28-39 , The texts of Apastamba and Manu

verted by a copyist.

39 1 4, Others say

43 15 , to sons by

44 25 ,, their property
46 22

47 30 ,, such bandhus
49 3 , inorder”

” 32 , takec or give

53 6 ,, who by the

@

from housechold fuarnmiture

Read:

3 3 3 2 3

next:

pramitasya

utcrine (brothers) among
the brothers of the
father

given by (her)

have apparently been in-

Others (say)

to two sons by

that property

for household furniture
(such) bandhus

in their order.”

take and give back
whoever by the



