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PREFACE.
solely to land tenures
THE absence of a book devoted
this book, and I
attempt
of this Presidency made me

have tried to bring within a small compass the information
derivable from books and official publications and deciAs a book of this kind necessitates the
sions.of Courts.
I have
treatment of the law of landlord and tenant,
shortly dealt with it, and in order to make the book
complete I have added a Chapter on the law regarding
the recovery and mode of realising arrears of revenue and
rent.

An apology is necessary for the title of the book.
Though an attempt is made in Chapter I to show that
tenures involving the idea of holdings derivatively under
another

do not exist in India,

I have retained

in

word

the

the title for want of a better word to denote comprehensively all holdings irrespective of their origin.
To

make

the

book

self-contained

I have

added

an

relating to
Appendix containing nearly all the Acts
land in this Presidency and a Glossary of revenue terms
:
current hereinJ take this opportunity of thanking my friends who

helped me in this book and especially Mr. P.R. Ganapathy

Jyer, High Court

Vakil, for

his valuable

suggestions

and

advice:

I am not unaware of the shortcomings of this
and I trust they are only such as are
the first edition of a book of this kind.
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I.

OF PRIVATE

PROPERTY.

Property in land began when the community emerged
from the pastoral or nomadic stage to that of settled agriculture.

As long as they lived on the

wild

fruits

and

Beginning

of

Property.

the

products of the chase, they could not have had any idea of
property in land. Even in the pastoral or nomadic stage,
each family cultivated a patch of land just sufficient for its
wants, and when it was exhausted, cultivated another patch
and

so on.

This state of things, howevér,

could not continue »

for ever. Hither because they found this shifting cultivation
inconvenient, or because the expansion of such cultivation
was arrested by contact with another community, while
inside the community increase of numbers prevented this
indiscriminate cultivation, all communities destined tohigher

civilisation

adopted settled agriculture as their calling, by

which each family continued to cultivate the field
which it originally cultivated.
The

Aryans,

when

they

came

or fields

into India, were essenti-

ally a race of agriculturists and practised agriculture as their
calling.
In the hymns of the Rig Veda, the earliest of our
sacred songs now extant, and in those of the Atharva Veda,
we find that agriculture was practised by them.
‘They
appear to have prepared the land by first ploughing it with
a plough provided with iron shares and then sowing it i
and to have raised barley 2. The system of irrigation by
1 Rig

Veda, IV. 57.4.5 (Griffith,

I. 460) ; ibid, X. 101. 3 (Griffith, I.
540);

Atharva

Veda,

Ill.

17.1-7

(Grigith, 1. 106-107); ibid, VI.91, 1. *

(Griffith I. 295).
* Atharva Veda, VI. 91.1 (Grifith,
I. 295.)

.
ச

The Aryans,

ORIGIN

AND

EXISTENCE

OF

PRIVATE

PROPERTY.

[cHaP.

artificial channels was not unknown to them!.
way in which similes were taken from
tions to illustrate results obtained from

Fs

From the

agricultural operasacrifices 2, it may

be concluded that agriculture was held in high esteem, and

Their settlement in
South India.

the most interesting fact to note is that in those days agriculture was not confined to any particular class.
That the
Aryans had passed from the nomadic state to settled agriculture may be inferred from their practice of measuring the
field with a rod3. Though they were essentially agriculturists, their settlement in a hostile country rendered them
also a militant racet.
Their wealth would appear to have
consisted in kine and horses 5.
As regards the settlement of the Aryans, and their influence on

the

institutions

in

South

India,

two

theories

have been advanced.
According tothe first and now discredited theory, South India was subject to two invasions at
the hands of the Aryans from the North.
The firstInvaders were cultivating Brahmans and herdsmen of the .
Aryan stock, who were superseded by a second in“988101 of
a more military class of the same race, and
the Chera, Chola and Pandyan kings were their descendants.
According to the second and now generally accepted
theory, South India was never subject to an invasion by
force at the hands of the Aryans but was conquered only
by peaceful means.

Before they

came to the south,

ruled by the Dravidian kings of Chera,
lines and the Aryans first came to them
as ministers or commanders of troops
impress their ideas, manners, customs
Dravidian kings and people, so much
accepted

them.

after the advent
people

became

The

latter theory,

Aryanized
laws.

1, Rig Veda, VII. 49, 1-2.

(Gri-

* Rig
540.)

however,

admits that

of,the Aryans, the Dravidian kings

manners, customs, and

fith, II. 51.)

it was

Chola and Pandyan
as missionaries, or
and were so able to
and laws upon the
so that one and all

.

Veda, X. 101. (Griffith, I.

8 Rig Veda, I. 110. 5. (Griffith,I
143.) 4
i

and

adopted the

It is worthy

4 Rig

I. 541,)

of

Veda, X.

Aryan
remark

and
ideas,
that

101.8. (Grifith

® Rig Veda I, 42.8. (Grifith, 1, 59)
ibid, VII 72.1 (Grigith, II. 71) ; ibid

VII. 92.3 (Griffith, IL. 87).

-

CHAP.

I.]

RIGHT

OF

THE

FIRST

OCCUPANT.

the races who were then uncivilised and were not brought
under Aryan influence, remain in the same state even at
the present day.
The Aryans being essentially an agricultural race,
premium was necessarily given by them to agriculture and
nothing would have been more natural than to adopt the
simple rule of giving possession of land to the first person who
occupied it. T'herefore we find it stated in Manut1, “ Sages,
who

knew

former

times,

consider

this

earth

Manu.

(Prithivi)

as the wife of King Prithu; and thus they pronounce
cultivated land to be the property of him, who cut away the
wood,

or

who

cleared

and

tilled it; and the antelope,

of

the hunter, who mortally wounded it ’. The words “or
who cleared and tilled it’’ are the gloss of Kulluka Bhatta.
This verse of Manu appears in the Chapter on Judicature
and

Commercial

and

Servile class, and is used to illustrate

- the discussion on filiation that is carried on in the previous
verses by comparing the respective claims of the owner of
the seed, and the

owner

of the land in which

the

seed is

sown; and as 1t is usual with all ancient writers to illustrate
the obscure by the well-known, it follows that this ownership in the first occupant was a notion well established then.
The same view was also expressed by Mahomed in
respect of waste lands. According to him “ Whoever cultiyates waste lands does thereby acquire the property of
them ’’2; and in the

jurists differ.

Mahomed.

interpretation of this text, Mahomedan

According to Abu Haneefa, the permission of

Abu Haneefa.

the chief is necessary to give proprietary right to the cultivator of waste lands ; while his two disciples, Abu Yusoof and
Imam Mahomed bold that, in such a case, the cultivator becomes proprietor on the ground that waste lands are “‘a sort

of common goods and become the property of the cultivator in virtue of his being the first possessor in the same
manner

as in the case of

seizing

wood’ 3. In respect of thus
zimmee v. €. the infidel and the
1 Institutes

of

Manu,

44 (Grady’s edition).
* Hamilion’s Hedaya,

Ch.

IX.

IY.

Ch.

game

or

gathering

fire-

acquiring possession, the
Mussalman are placed on
45, 129.

5 7020,

Abu Yusoof
and Imam
Mahomed.

ORIGIN

Justinian,
Blackstone.

Maine.

_ Acquisition
of title by
occupation.

Gautama,

AND

EXISTENCE

Viramitrodaya.

PROPERTY.

(CHAP.

1.

the same footing, though according to Abu Haneefa, the
consent of the Imam is requisite}.
Turning for a moment to the other part of the world,
it is very significant to find that a similar idea should be
expressed by Justinian®, and at a later date by Black84023. According to Justinian, ‘‘ Wild beasts, birds; fish,
that is, all animals, which live either in the sea, the air, or on

the earth, as soon as they are taken by any one, immediately
become by the law of nations the property of the captor ; for
natural reason gives to the first occupant that which had no
previous owner.”
The theory of the acquisition of the right of occupancy
by virtue of natural law was vigorously attacked by Sur
Henry Sunmer Mame.
According to him* this theory
pre-supposed that the man in @ state of nature was actuated
by the same motives which guided a man of today living in
an advanced state of civilisation to respect another man’s
property whereas,on the contrary, his right to possession
depended on his power to keep it, and overlooked the important tact that it was the community or the family that was
the unit of such a society; and the application of the
principle of occupancy to land dated from the period when
the Jus Gentiwm was becoming the Code of Nature and
was the result of a generalisation effected by the jurisconsults of the golden age®.
Manu, however, does not base this right on any theory
but on the actual

practice

that had

obtained

before

him

as declared by the sages who went before him. Later writers
expressly lay down
occupation as one of the modes of
acquisition of title®.
It is significant to find that some of
the commentators

Mitakshara,

OF PRIVATE

use illustrations similar to those given by

Justinian. The Mitakshara’ gives us objects oi occupation
such as water, grass, wood ana the like. The Viramitrodaya
adds those “appertaining to the common tracts such as
1 Hamilton’s
45, 131.

Hedaya,

2 Institutes, Dib.

11. Tit.

IV.

Ch.

18. 12,

4 Ancient Law,
5 Ibid. 247.

® Gautama,

Ch.

Ch,

VIII.

X.

89

(S.B.E.

Sandei’s Justinian, 95- (Sth edition.)
* II. 2; Stephen’s Commentaries,

II, 228.)
" Mitakshara,

I, 94 (16th edition),

13 (Colebrooke’s translation, 250,)

Oh.

ன்
1.

253,

Sec.

1 pl.

நே.

ர]

SOVEREIGN'S RIGHT

forests "1, andthe

Saraswati

LIMITED

Vilasa?,

‘to

REVENUE.

explains ‘ seizure’ to

be “the appropriation of water, grass, firewood and other
things found in a forest and other places which have not been
appropriated by other persons.”
Judicial decisions in this Presidency have recognised
the right of the first occupant to the possession of land
under the Hindu law.
In The Secretary of Statey. Vira
Rayan, Sir Charles Turner C.J. and Muthuswamy Ayyar
J. observed:
“According to what may be termed
the
Hindu common law, a right to the possession oi land is
acquired by the first person who makes a beneficial use of
the soil”, The interest of the person thus taking possession
isnot a limited but an absolute one,
Possession of land being thus acquired by the first
occupant, Wwhatis then the right of the Sovereign in it?
The ancient lawgivers have laid down most distinctly that he
isentitled to a share of the produce of the land taken, it is
said, for protecting the life, liberty and property of the
people under his charge. As early as the days of the Rig
Veda we find it stated,
“And then may Indra make the
clan bring tribute unto thee alone’5. Manu says that ‘a

king may

take of grain an eighth part, a sixth, or a twelfth,

according to the difference of the soil, and the labours
necessary to cultivate it ’6, and later on says that a military king may levy even a fourth part in times of urgent
necessity, as of war or invasion’.
Yajnavalkya says’,
“Protecting his subjects with justice, he receives one-sixth
of their merit” ;—“ If being unprotected the subjects commit any sin, the king shares half of it;

[from the subjects]
? Ch.

1 Sec.

Apastamba,9

18 (Sarkar’s

trans-

lation 8.)
* Foulke’s translation,
Sec. 466
p. 49. See also Sm7riit Chandrika, Ch,
1, See. 27, p.12 (Avishnaswamy Iyer’s
translation.)
® 9 Mad.
175
(179): Sivasubramanya
v. The Secretary of Siate
9 Mad. 285 (306): Venkatanarasimha
Naidu v. Dandamudi Kotayya, 20
Mad. 299 (302); Cf. per Innes J. in

Fakir
Muhammad
y.
Chariar, 1 Mad, 205,

Tirwnala

nalts, 11 M.I.A.

shall make

345 (861).

~

° Rig Veda, X. 173°6 (Grifith,
II. 603).
® Manu, Ch. VII. 130.
“Ibid. Oh.
X, 118 (S.. B. Bh.
427).

® Ch.

I. V. 334, 336, 337

lik’s edition,

Judicial
decisions.

Sovereign’s

right only
revenue

198),

(Mand-

9 II, 10' 26° 9: (S.B.. IL, 162.)

to

Manu.

Yajnavalkya.

for he receive taxes

“‘ The king

4 Gunga Gobind Mundulv. The
Collecior of the Twenty-four Pergun-

XXV.

Saraswati
Vilasa.

Apastamba.
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them

Baudhayana,

vators (must) pay to the king a tax (amounting to) one tenth,
one eighth, or one sixth (of the produce)” ; Baudhayana?,
“Let the king protect the subject receiving the sixth part”;

Narada’,

(sulka)’’;

PROPERTY.

Gautama.

Narada.

collect the lawfultaxes

PRIVATE

“ Culti-

“Both the other customary receipts of a king and

what is called the sixth of the produce of the soil, form the
royal revenue, the reward (of a king) for the protection of his
Vishnu.

subjects’;

Vishnu,

“He

must take from his subjects as taxes

asixth part ofevery year of the grain’4;:—A sixth part of
flesh, honey, clarified butter, herbs, perfumes, flowers, roots,
fruits, liquids and condiments, wood, leaves (ot the palmyra
tree.and others), skin, earthen pots,

Protection of
revenue.

Proprietorship of the
soil,

stone vessels, and any-

thing made of split bamboo’.
Inorder to secure the king
of the revenue, penalties were imposed for the non-cultivation
of land. Manu says®, “If (thecrops are destroyed by) the
husbandman’s (own) fault, the fine shall amount to ten
times as much as (the king’s) share; but the fine (shall
be) only half that amount if (the fault lay) with the servants and the farmer had no knowledge of it’.
Nowhere do we find in thewritings of any of the ancient
lawgivers any provision empowering the king to sell the
land for such default or even to transfer it to another.
The
latter mode was adopted by the Mahomedan rulers when,
as the result of the high taxation levied by them, the cultivators did not find it worthwhile
to
cultivate
their
lands,
Distraint and sale laws are quite foreign to ancient
Hindu law.
Then we have to seein what capacity the king is
entitled to take this share of the produce. Does he take it
as the proprietor of the soil, or merely as the price for

the protection he is affording to the life, liberty and property
of his subjects, the property in the soil being in the subject ?
In other words, is the payment made by the subject rent or
tax ? The discussion of the question is not merely an academi1 Ch. X. v. 24 (S. B. H. IT. 227.)
பணி
19. பன்
ப ர
XLV
199,
5 Ch.
XVIII, vy. 48 (S.B. E.
XXXII. 221.)
4 Ch, IIT. vy. 22 (8. B. HE. VII.

16.)
5 Ibid It. v.25 (8. B. E. VIL.
16.)
6 Ch.
VIII vy. 243 (S. B.-E.
XXYV. 297.)
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cal one and the point of view taken involves most important

Discussion

consequences

not merely

and

cannot be better described

words of the late Marquis
statesman,

of Salisbury.

than

“To the

the refined distinctions of the economical

in the
modern

academical.

school

are a solid living reality, from which he can as little separate
his thoughts as from his mother tongue. To us it may seem
indifferent whether

we call a payment

revenue or rent,

so

we get the money ; but it is not indifferent by what name
we call it within his hearing.
If we say that it is rent, he
will hold the Government in strictness entitled to all that
remains after wages and profits have been paid, and he will
do what he can to hasten the advent of the day when the
State shall no longer be kept by any weak compromises
from the enjoyment of its undoubted rights.
If we persuade
him that it is revenwe,
he will note the vast disproportion
of its incidence as compared to that of other taxes, and his
efforts will tend to remedy the inequality and to lay upon
other classes and interests a more equitable share of the
public burden.
I prefer the latter tendency tothe former.
So far as it is possible to change | the Indian fiscal system,
it is desirable that the cultivator should pay a smaller proportion of the whole national charge. It is not initself a thrifty
policy io draw the mass of revenue from the rural districts, where capital is scarce, sparing the towns where it is
often redundant and runs to wastein luxury.
The inquiry
ig exaggerated in the case of India, where so much of the
revenue is exported without a direct equivalent’”?.
Himinent authorities are divided on the question of
the Sovereign’s proprietorship of the soil. This difference of
opinion only relates to the Mahomedan and English periods,
and so far as the Hindu period is concerned, all are agreed
that the ancient Hindu Sovereigns never claimed aay right

Authorities
on proprietor-

ship of soil.

to the proprietorship of the soil?.
In the Institutes ot Manu, there are passages which, as

remarked by Si Charles Turner?,
1 Quoted

in

Srinivasa

can only be explained on

Raghava

Lyengar’s Progress, 218; Wilson Hist.

Tyengar’s Progress 105.
2 Hlphin Hist.
23-79;
Wilks’
Hist. of My. \. 65-123; Field’s Landholding, 741 ; Srinivasa Raghava

of India, VII. 298; Baden Powell,
L.S.B.
I. I. 226-232; Maine Vill,
Com. 104; Baden Powell, Ibid 207.
® Minute. 17.

Private
perty.

Pro-

ORIGIN

Manu.

AND

PRIVATE

OF

EXISTENCE

the footing of the existence of private
_ In the case of disputes between two
concerning a boundary, the king is
the testimony of the neighbours on

[CHAP.

PROPERTY.

property in
villages, or
to ascertain
every side is

AT;

the subject.
landholders
its limits,
considered

the best means of decision in deciding the boundary of arable

lands, wells, pools, gardens or houses?; and the owner of
the field is asked to enclose it with a hedge and stop every
gap in it8, Again the owner of the soil is to have the

produce of the seeds sown by another having no property in

Jaimini.

He is
itt, unless there isan agreement between them®.
by
land
his
to
conveyed
seed
entitled to the produce of the
wind or water$, and punishment is laid down for trespass
through intimidation or ignorance?,
Another Hindu sage, Jaimint, clearly negatives the
At a certain
king’s right to the proprietorship of the 80115.
votary, for
the
Visvajit,
called
is
which
that
as
such
sacrifice,

whose

benefit the ceremony

is performed, is enjoined

to

bestow all his property on the officiating priests. It is asked
whether a paramount sovereign shall give all the land, including the pasture ground, highways, and the site of lakes
and

ponds;

an

universal

monarch

the whole

earth;

and

a subordinate prince, the entire province over which he
To that question the answer is: the monarch has
rules?
not property in the earth, nor the subordinate prince in the
By conquest the kingly power is obtained, and proland.
perty in house and field which belonged to the enemy. The
maxim of the law, that ‘the King is lord of all excepting
Brahmans,” concerns his authority for correction of the
His kingly power is
wicked and protection of the good.
of wrong;
extirpation
and
realm
the
of
t
for governmen
en
husbandm
from
and ior that purpose he receives taxes

and

levies fines from

offenders.

But right

of

property

is not thereby vested in him; else he would have property
in house and land appertaining to the subjects abiding in
The earth is notthe king’s, but is common
his dominions.
1 Manu, Oh. VIII. 245 (S. 1, 1,
2267. 298.)
2 Manu, Ch. VIII, 262 (Ibid 300),
8 Manu, Ch. 37111,289 (608 290).

$ Manu, Ch. IX. 49 (Ibid 336.)

5 Manu, Ch. 1X, 59, 58 (8.1,
XXY. 336.)
® Manu, Ch. 1X. 54 Ibid. 336.)
7 Manu, Ch.VIII, 264 (ibid. 301).

~® Colebrooke’s Essays, 1. 380.

|
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fruits of their own labour.
all alike: therefore,

It

although

a

sift of a piece of ground to an individual takes place, the
whole land cannot be given by a monarch, nor a province
by a subordiate prince; but houses and fields acquired by
purchase and similar means are liable to gift. Nilakanta in
the Vyavahara Mayukhal adopts the same view.
He says,
“In conquest also where there is ownership of the conquered
in houses, lands, money and the like, therein only arises the
ownership of the conqueror; but where the conquered has
a right to taking taxes (only), the conqueror has even the

same
the

and
sixth

no

ownership.

book

of

Purva

Therefore
Mimamsa,

it

is

‘The

stated
whole

Nilakanta.

in

earth

cannot be given away by the king of the world ; neither the
whole) Mandala (dependency) by the ruler of that depen-

dency.’

The ownership in each

village, field and the like

of the whole earth, or the dependency belongs solely to the
respective bhumikars or landlords.
The ruler has only to
take the taxes.
Hence in what is now technically called
a gift of land, etc., a gift of the soil is not accomplished but
only a grant of the allowance (is provided). But in purchase
made from the bhumikars or owners oi the soil, even ownership in houses and soil accrues.”
The king is described in a verse? of Manu, “as lord
paramount

of the soil’, and in

another verse?,

as ‘‘ the re-

gent of the waters and the lord of the firmament’’, and the
assumption of such titles by him as affecting his right to the

soil is well described by Prof.

Wéilson

in

his History of

Indiat : “ He is not lord of the ‘soil,’ he is lord of the earth,
of the whole earth or kingdom, not of any parcel or allotment
of it; he may punish a cultivator for neglect, in orderto protect
his acknowledged share of the crop; and when he gives away
lands and villages, he gives away the share of the revenue.

No donee would ever
tion

by

actual

1 Mandlik’s
Yajna, 34.

“Ch.

VIII.

tion.)

occupancy;
Vya.

May.

and

(Grady’s

edi-

:

389
:

2

think

of following up
he

would

such

be resisted

8 Ch, VII. 7 (idid.)
4]. 212,
note;
See

son's

a dona-

Report on

Report, IL. 495;

if

he

also

Hodg-

Tinnevelly,

Fifth

Mirasi papers, 105.

Description
of the king,
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a

did.
The truth is, that the rights of the king are a theory,
an abstraction; poetically and politically speaking, he is the
lord, the master, the protector of the earth (Prithivi pati
Bhumiswara, Bhumipa), just.as he is the lord, the master,
the protector of men (Narapati, Nareswara, Nripa). Such is

the purport of the common

title of a king; but he

is no.

more the actual proprietor of the soil than he is of his
subjects; they need not his permission to buy it or sell it,
or to give it away, and would be much surprised and grieved
if the king or his officers were to buy or sell or give away

the ground
Jagganatha

which they cultivated.”

The only Hindu authority that can be said to recognise
in any way the state ownership of the soil is that of a comparatively modern writer, Pandit Jagganatha Tercapanchanana

of Bengal.

In his Digest prepared

tion of Sir William

Jones,

he is

in 1773 atthe

said to have

sugges-

stated

views

incompatible with the existence of private property in land.
He cites no ancient texts in support of his views and the
Digest reveals an attempt on his part to reconcile the views
prevalent in his time-with ancient texts, and it is impossible

to describe exactly what his views really are. He quotes a
passage from Narasimha Purana!:—" Thrice seven times
exterminating the military tribe, Parasurama gave the earth

to Kasyapa as a gratuity for the sacrifice of a horse,’’ and adds
that “by conquest, the earth became the property of the holy
‘Parasurama; by gift, the property of sage Kasyapa; and com-.

mitted by him to Kshatriyas

for the sake of

protection,

became their protective property successively held by powerful
conquerors, and not by subjects cultivating the soil’. He then
says that the subject acquires an annual property by payment
of land revenue, and that the king may not give the land to

anyone else for that year,

and that, in the absence of any

special agreement, he may turn out any owner from any
field, if anyone else offers to pay him higher sum.
Later
on in his commentary on placitum 138, he admits that the

cultivator
royal

has subordinate

property,

and

quotes

usufructuary

property,

Sri Krishna

Tarkalankara to

1 Colebrooke’s Digest, Bk. Il. Ch, TI. Sec. 1 pl. 12.

(I. 306.)

not a
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show that there may be, in the same land, property of various
kinds vesting in the king, the subject and so forth.1 Subsequently in commenting on placitum 23, he says that ‘“‘others
hold that the king has no property in the soil, nor power
to dispose of the subject’s abode, because all have a right
in the soil; since the earth was created for the support of
living animals, as expressed in S77 Bhaghavatta, “ 'Vhe
earth which God created for the abode of living creatures:
and because Manu has only declared that the subjects shall
be protected by the King.?
In case of conquests also, the king is enjoined to
confirm the laws of the conquered?, and therefore “ where
there is ownership of the conquered in houses, lands, money
or the like, therein only arises the ownership even of the
conqueror; but where the conquered has a right to taking
taxes

(only),

the

conqueror

has

even

the

same,

and

no

ownership‘.
்
Therefore it was observed in Venkatanarasumha Naidu
v. Dandamudi
Kotayya® that Sovereigns,
ancient or
modern,

did not in India set up any

share of the produce raised
by them, however much
times.
The Sovereign’s
sixth or one-fourth part
inference

therefore

is,

more

than a right to

pointed

out

by

Mountstuart

Llphinstone®, that there must be another proprietor for the
remaining five-sixths or three-fourths, who must obviously
have had the greater interest of the two in the whole property.

The Sovereign therefore has a title to the revenue or jumma,
and by whatever name it is called, the right and title is to
the rent substantially; it does not include a right to the
possession of the lands, though such a right might arise by
forfeiture, or extinction of the ownership’.
a
Colebrooke’s

a

by the ryots in lands cultivated
that share varied at different
right being thus limited to oneof the produce, the necessary

as

Digest I. 307.

2 048, 1; 515.
% Manu;
Ch. VII. v. 203; (8.5.
HE. XXV.
249)
Yajna. I. 341-343
(Mandlik’s Vya. May. and Yajn. 198.)
4 Vya. May.
34
(Mandlik’s edition.)
® 20 Mad. 299 (302); C£. Innes J.in

Fakiy Muhammad y. Tivumala Cha-

riar,

1Mad. 205.

6 History of India. 23;

per Bha-

shyam Ayyangar J.
in Madathapu
Ramayya v. The Secretary of State

27 Mad. 386 (396.)

7 Gunda
Gobind Mundul vy. The
Collector of the Twenty-Four Per-

gunnahs, 11 M. I. A. 345(362.)

In case of
conquests,

Sovereign’s

right limited
to a share.
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Sovereign
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his right.
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The right of this proprietor cannot be affected by any
dealing by the Government with a third person. Therefore
a grant by the Sovereign conveyed to the grantee only his
interest in the land, namely, the land

revenue,

and

did not

interfere with the existing rights in the soil,! even though
no such reservation was made in the grant.2 Whenever it was
intended to give the grantee the occupant’s interest also, it
was either purchased and made over to the grantee, or

provision was made in the deed of grant providing for such
purchase, or the state itself was in possession of it, as in the

case of waste land or land relinquished by ryots?.
Private
property is not inconsistent with the payment of land tax to

the king, nor with the existence on the soil of persons who
have subordinate rights, or of village officers who receive

Early

for the services they render a customary dole at the time
of the harvest, or a rent free-holding#.
The earliest European writers who enunciated the

Huropean

view

writers,

that the king possessed the pfoprietary

right in the

soil, and that there was no such thing as private landed pro-

perty in India were the ancient historian Diodorus
and geographer

Strabo.

Siculus,

But their view was attacked by Col.

Wilks in his History of Mysore®, and his view was accepted
by the learned Judges in Lekkamam v. Puchaya Navkar §.
As stated

already, all authorities are agreed that the ancient

Hindu kings never claimed any proprietorship of the soil 7.
Mahomedan
invasion of

India.

India was twice subject to Mahomedan rule, once
under the Turks after the invasion of Mahomed of Ghuznee
in the eleventh century, and once under the Moghuls after

81;

1 Hilphinstone’s History
Mumro,
I.
142

not’s Selections);

Mysore,
Bheema

Wilks’

of India
(ArbutkhHistory

1. 82; Mirast papers,
Shunker
y. Jamas

of

91;
Jee

Shapor-Jee,2M.1,
A, 23;.Rama y.
Subba, 12 Mad. 98; Lakshminara-

simha Rao vy. Sitaramaswami, 24 M.

L, J, 288;

Nasarvanji

Hormsji

v.

Narayan Trimback, 4 Bom. H.C.
R. (a. c. j.) 125; Vyakunta Bapuji
v. The Government of Bombay. 12
Bom. H. C. R. App. 1;Bavjinarayan
Mandlik

Bom,
Bom,

v.

Narayan

Trimback,

1

523; Babaji v. Narayan. 3
340;
Desai
Himaisingji

Joravarasingji v. Bhavabhai Kayabhai, 4 Bom. 643; Mir Kamaludin
Husen Khan vy. Partap Mota,
6
Bom.

244 (249-250.)

? Mirasi Papers 91; Ravji Narayan Mandliky. Narayan Trimback,
1

Bom,

523;

Joravarsingji

Desat

bhai, 4 Bom. 643,
5 Tanjore Dt.,
papers, 220.

* Sir

Himatsing]i

v.°Bhavabhai

Charles

M.

399;

Turner’s

23"
0
861.1,

0, %. 9208 (215).

7 Ante p. 7.

KayaMirasi
Minute,
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Baber inthe sixteenth century.

of these occasions the southern

On each

part of the peninsula was

overrun by the conquerors, though not to the same extent
as the more northern provinces.
About the year 1300,
Allauddin tormally completed the conquest of the Deccan;
and in the year 1347 we find direct Mahomedan authority
extending as far south as the Kistna river.

We have then to see how far the Mahomedan law was

Pro prietor-

consistent with the Hindu law, as regards the proprietorship
of the Sovereign over the soil.
The notion of the proprietary right of the Sovereign in the soil is of Mahomedan
origin, which is essentially a feudal idea introduced by the
Mahomedans to whom that system was familiar!,
Their
principle was: in case of conquest by force of arms, the
Imam may either divide the country among the Mussulmans, or leave if in the hands of the original proprietors
exacting from them a capitation tax, called zizyat, and

ship of the
soil introduced into

imposing

a tribute

upon

their

lands,

known

as

India by
Mahomedans.

khiraj.

The ooshr or tithe can only be imposed upon true believers.2
This represents the view of Abw Haneefa which
is mainly followed in India; while other Mahomedan jurists
hold that, in all conquered countries, although the inhabitants may be suffered to retain the occupancy of their lands,
the property of them is vested in the Sovereign.?
According

to

the

Mahomedan

law,

oosh7

(tithe)

is

Zukat or poor’s rate on the fruits of the earth, and khiraj
a peculiar tax imposed on lands of conquered countries

whose

inhabitants

have

been

left free to the

exercise

of

their own religion’, and while the former is due only on
the actual production of the soil, the latter is due on
productive land, whether it yields any produce or not, and
being thus more onerous than the ooshr, is more appropriate to infidels. Ooshr can be levied only on Muslims and
not on infidels, and
khvraj cannot be levied on the former

except
the

under

lands

of

peculiar
a Muslim

1 Field’s Landholding, 419.
? Hamilton’s
Hedaya,
17,
IX, Ch. TV. 159,

circumstances,
may be subject
Bk.
/

and

therefore while

to either ooshr or

5 Wilson’s History of India,
297,
4 Baillie’s Land Taw, IX.

VIL

Ooshr and
khiraj.
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khiraj, those of the infidel can only be subject to khvray,
but no land can be subject to both at the same timel.
In (ndia, however, khiraj was never formally levied,
though an attempt was made to do so by Adlauddin in the

beginning of the fourteenth century. When the Mahomedan
conquerors found that the Hindu kings were in the habit
of taking a share of the produce as revenue, they too were
content to take it in place of Ahiraj and toimpose in addition gizyat, a poll tax, on the person of the non-Muslim?,
This system of taking revenue by a share of the produce was
commuted into amoney payment by Sher Khan and Selim
Khan and was subsequently carried out with greater

precision and correction by Akbar and then began the levy
of the true khiraz3.
Levy of
khiraj did
not give Sovereign any
property in

the soil.

But the

imposition

of

the khiray

did

not give the

Sovereign any property
in the soil. ‘I'be land of the Sowad
of Irak is the property of its inhabitants. They may alienate
it by sale, or dispose of it as they please ; for when the Imam
conquers a country by force of arms, if he permit the inhabitants to remain in it, imposing the khiraj on their lands and
the zizyat on their lands, the land is the property of the
inhabitants, and since it is their property, it is lawful for them
to sell it or dispose of it as they choose#.
‘To the same effect
is the translaticn from “ An extract from the Mahomedan
law” of property given in Wilks’ History of Mysore5.
“In

the book

Khazanatul

Rewayah it is written:

Jand is held in full property
(or decimated)

by

‘ Tributary

its owner; and so is tithed

land:a sale, a gift, or a charitable devise of it

is lawful, and it will be inherited like other property.
Thus 870 the book Mohodeyah, in a passage quoted from
Almohit (a work of the lawyer Mahomed), lands are held

in

full property by them, they shall inherit those iands, and
shall pay the tribute outoithem’ and in the book Alkhanujah
it is written, ‘Tne Sovereign has a right of property in the
tribute

or

it is written
1

rent’;

Baillie’s Land
2 Thid XXXIII,

® Ibid...

so

in

the

“A town amd the
Tau, TX.

book

Modena

district

Sharhi

annexed

* Galloway

quoted

Baaz

to it shall’
in

Baillie on

Sale, 153; Baillies Land Tax XIX,

ர

ர

i
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not be sold by the Sovereign, if it pay tribute or rent to the
crown, nor shall it be given or inherited, nor shall it belong
to the royal domains ; for inheritanceis annexed to property,
and he who

has the tribute

from the

land has

no property

in the land: hence it is known that the king has no right
to grant the land which pays tribute, but that he may grant
the tribute arising from it.”
Thusit

will be seen

that the

Mahomedan

law of

pro-

perty as applied in India, differed in no way from the
Hindu law, and the only effect of the Mahomedan conquest
was to raise the land tax so high as to

leave the

cultivator

barely subsistence wages.
Tnat the Mahomedan practice did not, in any way,
differ from their theory will be best seen from the following
extract taken from Field’s Landholding! : “ That the ownership of the soil was not in the ‘Sovereign is proved by a
variety of arguments.
One of these is remarkable, being
drawn

from

the

fact

when they wanted it.
nabs of Lundi,

that

the

Hmperors

purchased

Aurangazib purchased

Mahomadan
and Hindu
law not
different,

the

Mahomedan
practice not
differentfrom
their theory.

land

purgun-

Palan, etc., in the vicinity of Delhi.

Akbar

purchased land for the forts of Akbarabad and Illahabad;
Shah Jehan for the fort of Shah Jehanabad ; and Alamgir
for the fort of Aurangabad and for mosques.
When the
jagirdars got possession, they paid malikhana to the zemindars:
There isa native saying that ‘the land belongs to
the zemindar and the revenue to the king’; and according
to Mahomedan law the Sovereign has a right of property
in the tribute

or

revenue:

but

he, who

has tribute

from

the land has no property in the land.”
The Mahomedan conquest of India was never complete.
_ Whatever

may

have

been

their theory or practice,

their rule

did not alter the internal constitution of the villages and the
rights of landed

property, except by

diminishing the value
the revenue

by means

of the

royts’

of farmers

“1741 footnote (1).
1 Srinivasa
Raghava ° Iyengar’s
Progress, 221; Swasubramanya y,

increasing the tax and

Mahomedan

interest

conquest,

2, and

by

collecting

their influence

The Secretary of State,9
(306),

Internal constitution of
villages unaffected by

Mad.

was

28%

16

ORIGIN

AND

EXISTHNCH

OF

PRIVATE

PROPERTY.

certainly nop felt in the territories of the
Judicial

by modern

The English
assumption
ship of the

soil.

Pandian

I.

and

Nayak rulers 1.
In Vyakunta Bapwirv: The Government of Bombay,
Westropp, C. J., and West J. held, after an elaborate consideration of the ancient authorities, that the proprietary right
of the Sovereign to the soil derived no warrant from the ancient laws or institutes of the Hindus, and was not recognised

‘decisions.

of proprietor-

(CHAP.

©

lawyers

as exclusive of,

or

incompatible

with,

individual ownership 2, The same principle was recognised
by Subramama Ayyar and Benson JJ. in Venkatanarasimha
Naidu vy. Dandamudt EKotayya 3. Butin Venkata Sastrulu
v. Sitaramudu *, there is a dictum of Seshagiri Ayyar, J.
to the effect that the ownership of the soil vests in the
Sovereign, and that it ig based on the theory that the
ancient Sovereigns of the country had similar right.
But
his Lordship was dealing not with cultivated, .but with
waste lands.
ப
On the conquest of India by the English, they proceeded on the footing that the proprietorship of the soil
belonged to the Crown.
Having been brought up amidst
the feudal ideas prevalent in England, under which the
king is considered the owner of all lands within the realm,
and the subject can have no absolute property in the land
but only an interest therein, and having witnessed the
condition prevalent in disturbed times when they came to
India, they concluded that the proprietorship of the soil

belonged to the Crown. In the year 1796 the Government
of Madras declared that ‘‘it is the first feature in all the
Governments

of India, that the Sovereign,

whether

he be a

Mussulman or a~ Hindoo is lord of the soil; and hence it is
that no alienation of lands from the property of the cirear,
or rather no possession of land whatever is valid without a
written instrument from the superior lord; and this distinction
-has invariably followed the conquests of ail nations who
have established
themselves in
India 5.”
How
far this
statement accords with facts
will be seen
from
what
1 Siwasubramanya

v.

The

Sec-

retary of State, 9 Mad. 285 (306.)
2 12 Bom. H.C, R. App. 1 (53).
5 20 Mad.

299,

‘ 38 Mad.

891:

(594).
® Mirasi Papers,
்

26

26,

M.

L.

J. 585

:
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has already been discussed.
In answer to this declaration
of the Government, the Board of Revenue at once point-ed out that there were hereditary cultivators on lands
with the right of making any disposition of them by sale,
mortgage or otherwise as long as they paid the Govern-:
Ment revenue, and that they only could not make any
alienation of them to the exclusion of the royal share of
the revenue.
Acting on the view that they were the proprietors of
the soil, the Government purported to confer proprietary
rights in the soil on the zemindarsat the time of the permanent settlement. In the preamble to Regulation XXV of
1802 passed for the purpose of carrying out the permanent
settlement, it is recited that “it has been usual for the

case that there was no proprietary right in lands not perman-

ently settled.
The Privy Council overruled this plea and
observed, ‘‘Laying out of consideration tor the present the
words of the preamble, which form no part of the enactment
(see Dwarries on Statutes,

1 Mirasi Papers, 33.
20. R.1

3

1. A.

282;

p. 655),

L, R, 115; 21 W. R, 358,
14

Ben,

்

manent
settlement.

Gov-

ernment to deprive the zemindars, and to appoint persons.
on its own behalf to the management of the zeminaaries,
thereby reserving to the ruling Power the implied right
and the actual exercise of the proprietary possession of
all lands whatever,’ and section 2 vested the proprietary
rights of the soil in the zemindars or other proprietors.
Subsequently, it was found out that the Regulation had
the effect of interfering with the established rights of
ryots, and therefore Regulation IV of 1822 had to be
passed, which declared that the provisions of Regulation
XXV of 1802 were not intended to interfere with the
actual rights of the ryots.
In the preamble to Regulation
XXXI of 1802 also, it was stated “that the ruling power
reserved to itself, and has exercised the actual proprictary
right of lands of every description.”
The effect of these
Regulations was considered by the Privy Councilin the case
ot The Collector of Trichinopoly v. Lekkamani 2, relating
to an unsettled palayam. The Government contended in this

of the Regulation

Conferring of
proprietary
rights on per-

it is

The Collector
of Trichinopoly v. Lekkamani.
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clear that the affirmative words of the 2nd section

consequence
soil

shall

of the
become

Le

‘that, in

assessment the proprietary right of the
vested

in the

zemindars’

etc., did

not

either give to, or take away from, the former
owners of
lands not permanently, assessed any rights which they
then had.
It merely vested in all zemindars an hereditary
right ata fixed revenue upon the conclusion of the permanent assessment with them.
It is a maxim that affirmative words in a statute without any negative, expressed or
implied, do not take away an existing right (see Coke’s
2nd Institute p. 200; Dwarries on
Statutes,
p. 637).
There are no words declaring that no proprietary right
then existed, or should thereafter be deemed to exist, except
in Government in any lands not permanently settled; and
in their Lordships’ opinion it was not the intention of the
Legislature to pass such an enactment.
“The words ‘ proprietor of land,’ as ased both in the
Bengal Code of 1753 and in the Madras Code of 1802 have
a technical signification (see the definition in Bengal Regulation VIII

of

1798.

Sections 5, 6 and

7;

and Regulation

XXVII of 1802, Madras Code, section 2).
They refer to
“zemindars, independent talukdars, and others who pay

the

revenue

assessed

upon

their estates

immediately

to

Government, and the words ‘proprietary possession’ as used
_ inthe recital of Regulation XXV of 1802, must also be read
in a similar sense as meaning the possession and rights of a
proprietor

in the

technical

sense

in

which

that word

is

used, vvz., the person who pays the revenue immediately to
Government.

(See Regulation 1. of the Madras Code, sections

14 and 16.)

“There
between the

are frequently

many valuable terms existing

zemindar and the ryots, or

actual cultivators

of the land. If the Regulations XXV and XXXI of 1802 were to be read in the sense contended for on the part of
Collector appellant, they would have the effect of vesting in Government, not only all hereditary estates, but all
--sub-tenures,

created by

whether

the

for life or

otherwise,

native Governments

and

whether

before the territories

CHAP,
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Company

“The words of the recital ‘the implied, right and the
actual exercise of the proprietary possession are, to say the
least of them, very ambiguous. But whatever may be the real
meaning of those words, the recital clearly was not intended
to amount to more than a declaration that it had been usual
for Government, in order to enforce

an

increased

revenue,

to deprive or dispossess the zemindars, and to take the
management of the zemindaries into the hands of their own
officers; or, in other words, that they were in the habit of
taking khas possession of the zemindaries of those zemindars who neglected to pay any increased amount of revenue
“assessed upon them.
“ A similar course seems to have been adopted in Bengal
up to the time of the permanent settlement (See Regulation
I of 1793), and to have continued at the time of that settle-

ment, with respect to every zemindar who might decline
to engage for the Jumma proposed to be permanently settled upon his estate (See Regulation VIII of 1798, section
43, Bengal Code).
“ Further, the usage recited was limited to the purpose of obtaining an increased revenue,
and it was by
means of the usage that the Government was said to have
reserved to itself the implied right, etc.
The words are
‘thereby reserving to the ruling power the implied right, ete.’
The preamble recognised the right of private
property
when it stated, that the

then

existing

tion was injurious ‘by diminishing

property.’

mode

of

administra-

the security

of private

It didnot assert a right on the part of Govern-

ment to deprive or dispossess zemindars in their lifetime
or their heirs after their deaths, for the purpose of transferring their rights to Government, or to new holders at the
will of Government, independent of any considerations connected with the realization of revenue.
“The

language of

the

recital

applied

as

much

to

zemindars in their lifetime as it did to the heirs of zemindars
upon their deaths.
If the words were to have the unlimit-

ORIGIN AND

20

EXISTENCE

OF PRIVATE

PROPERTY.

[CHAP.

Te

ed construction and effect contended for, the Regulation
would have justified Government in depriving or dispossessing the deceased Poligar in his lifetime, and in transfering the zemindari to a new holder to the same extent as it
would have justified them in dispossessing his heirs after his
death,
Such a construction would go tar beyond the claim
set up by the Collector in the suit, viz., that the deceased
zemindar had only a lite state which reverted to Government,

and

was

would

at their absolute

do

more;

it

disposal after his death ; nay, 10

would render every landowner

in the

Presidency, except those who claimed under a permanent
settlement, liable to be dispossessed or deprived of his
estate, and to have it transferred

Sir Thomas
Munro,

to a new

of Madras

in

1824,2 he said

‘‘There is no reason

to suppose that private landed property ever,
existed upon the same footing over thegreater
From Pulicatto Ganjam, in the Ceded Districts,
and Coimbatore, it seems to have been always,
known, except as inam from the Sovereign.
Malabar
now

at any time,
part of India,
the Brahmahl
as now, little
Along the

coast, and above the Western Ghats from

Wynaad, it seems to have

ment’s
view.

at the

will of Government.”
Sir Thomas Munro in his report! dated 15-8-1807 said
that private landed property never existed in India except
on the Malabar coast; and in a minute recorded by him as
Governor

Govern-

holder

almost

Sunda to

existed from a remote period, as

universally, and in the

Carnatic,

Tanjore,

and

Madura.” By private landed property, Ser T’homas. Munro
evidently meant property havinga saleable value? and the
districts mentioned by him as having no private landed property are those which came first under Mahomedan dominion
and where assessment was so high as to make the occupants feel no attachment to the soil.
So far as this Presidency is concerned, the declaration of the Government contained in G. O. dated
21st

September,

1 Revenue
2 Minutes

1882,

No.

Selections, I. 95.
(Arbuthnot’s
Selec-

Secretary

Krishnayya,

28

Mad,

of

State

257

(276)

MJevenue,

clearly

Vyakunta Bapuji v. The Government
of Bombay, 12 Bom. H.C. R. app. 1

tions) 1, 238: Mirast Papers 430.
8 The

1008,

(41) : Bhaskarappa vy. The Collector
v.

;

of North Canara,
3 Bom.

:

452 (524).
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GOVERNMENT AND RYCI.

expresses its view that it has no proprietary right 0 the
soil..
The conclusions drawn by it after full inquiry are
(1) that

the

State

cannot,

without

violating the

rules and

practice dating trom time immemorial, assert in this Presidency an exclusive right to minerals in unoccupied lands,
but that it is fully entitled toa share in such products as in
any other produce of the land; (2) that subject to the payment
of astated proportion of the produce to meet the necessities
of the administration, the proprietary right of the ryot in the
soil of his holding is absolute and complete; (3) that he is able
to niortgage, sell, devise or otherwise

alienate the land;

(4)

that, on these principles, property has been changing hands
from time immemorial, and for the Government to put forward a claim now, which

has never been asserted and which

does not rest in law, practice or precedent, would undoubtedly raise a feeling of distrust and discontent which would
take long to allay ; (5) that it would be straining

the State’s

privileges to attach the condition of recognition of any exclusive right to minerals on the terms on which lands may be
newly occupied, although in the interests of the general

public, it may in particular instances be justifiable to do so, in
view to the development of
and(6)

ascertained mineral

resources;

that as regards the vast bulk of the land oceupied or

likely to be occupied for cultivation, such reservaticn would
be absolutely objectless and would only have the effect
of creating widespread
distrust in the
minds of the
people.”
'.
What is the relation between the Government and the
ryot?

From

what has been said before, the ryot came

into

existence not under any letting by the Sovereign of the day
but independently of him? and perhaps at that. time the
Sovereign had not even come into existence,
There is no
analogy between the Indian ryot and the Mnglish tenant
and therefore the relation of landlord and tenant which
implies that the latter derives his title from the former
does not exist between the Indian ryot and the Govern1 Quotedin Srinivasa
Tyengar’s Progress, 104.

Raghava

* Venkatanarasimha Naidu
vy.
Dandamudi Kotayya, 20 Mad. 299,

Relation between Government and
ryot,

2

i)

ORT

AND

Mhent!

"On

EXISTENCE

the other

OF

PRIVATE

hand, the

om at any rate unites in his own
“labourer,

~

farmer and

ment all the
Government
for a term of
offers more.4
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former is the

landlord

2

person

landlord.8

He

the

divides

characters
with

of

Govern-

rights of the land. Whatever is not reserved by
belongs to him.
He is not a tenant at will or
years and is not removeable because another
The relationship between them is described in

Srinivasa Raghava Iyengar’s Progress of ths Madras Presidency

thus,5

“Ancient

Hindu

Law

recognised

only

two

beneficial interests in land, viz., (1) that of the Sovereign or
his representative, and (2) that of the cultivators holding the

land either individually or as members of a joint family or
a joint village community.
Neither the Sovereign nor the
cultivators had unlimited proprietary right or full ownership in the modern sense.
The Sovereign’s right consisted
in his power to collect a share of the produce of the cultivaied lands, known by the name of Melwaram in the
Southern districts of the Presidency; and this Melwaram
is not rent in the strict signification of the term.
The

share of the ryots

or cultivators is known

by the name of

Kudivaram.”
The melwaram and kudiwaram rights are
thus the two principal independent interests in land and the
one is not derived from the other; all other interests are
derived from, or are subordinate to, either the one or the
other. The absolute proprietary right in land may be in the
person who carries on its cultivation and be evidenced to
have come from first occupancy.’
The relation between

the Government and the ryot is one of

ee

a which

the former is the sleeping partner.8
1 Munro’s Minutes
(Arbuthnot’s
Selections) I. 284; Sranivasa Raghava
Iyengar’s Progress, 218; Venkatanara-

simha Naidu v. Dandamudi Kotayya
20 Mad. 299; Cheekatt Zemizndar v.
Ranasooru Dhora, 23 Mad, 318;
Gunga Gobind Mundul v. The Collec-

Naidu v. Kotayya, 20 Mad, 299.
® 218; Venkatanarasimha Naidu
vy. Dandamudi
299.

Kotayya,

20

Mad.

v. The

6 Srinivasa Raghava Tyengar’s
Progress, 221.
1 Lekkamaniv. Puchaya Naicker,
6 M.H.C.R. 208.
2

Collector of the Twenty-four Purgunnahs, 11 M.I.A, 862.
* Srinivasa
Raghava
Lyengar’s

® Srinivasa
Raghava Tyengar’s
Progress,
103,
218 ;
Venkatanarasimha
Naidu v.
Dandamudi

Progress, 103.

Kotayya, 20 Mad. 299,

tor of the. Twenty-Four

;

ப்
Munro's Minutes (Arbuthnot’s
Selections) I. 284; Venkatanarasimha

11 M.I.A. 362.
2 Gunga Gobind

Purgunnahs,

Mundul
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RYOT.

the

take it from him

and transfer it to another?
In Special Appeal No. 139
of 1858,1
it was held by the Sudder Court that the
land of aryot, who laid it waste, could not be transferred by the Collector for cultivation to another without
giving the ancient occupant an opportunity
of cultivating it; and in Special Appeal No. 482 of 18602 , this
case was held inapplicable
when the land was abandoned and left waste. In Gengu Reddi v. Asal Reddi 3
where @ non-mirasi land was left waste by the ryot
from

1851 to 1858,

and in Kumaradeva

Mudali

v. Nalla-

thamby Reddi4, where an ordinary ryotwari pattadar left
waste his land in 1850 and 1851, it was held that the
Revenue authorities were justified in granting the land
to another; and it was further held in the latter case
that an ordinary ryotwari holder had only an indefeasible
right of occupation so long as he paid the Government
assessment

on

the

land,

and

that’

on

his

abandoning

1% and ceasing to make this payment, the Government had
the power of granting
it to other ryots
for purposes
of cultivation.
The
last
three
cases
were treated by Innes and Kernan JJ. in Rajagopala
Iyengar v. The Collector of Chingleput® as proceeding on
the footing that the ryots therein had abandoned their lands ;
but where a mirasidar left waste his lands for a considerable
time from
1853, and was in arrears of the assessment
due thereon and in consequence, the Revenue authorities
in 1866 gave away the lands to another, it was held that

his tenancy

could

only

be

determined

by

his

resigna-

tion or abandonment of the holding or by the course of proceedings laid down in Act II of 1864.6
v. Tirumala

Chariar,’ the plaintiffs,

village having a preferential right

In Fakir Muhammad
as the mirasidars of

to obtain

waste

a

lands

therein, obtained pattas for them in preference toa stranger

me

©

to

ன்

M. S. D.\(1859)2
M. §.D. (1861) sat
112
1M.

பட ந. 19.
M. CG. R. 407.

See Me 80 (6) 0002)
6 7048,
்

71

Mad. 205.

Remedy

againstiryots
laying waste
or making
-default.
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who made applications therefor, but did not cultivate them nor
When the lands were put
_ paid the kist in respect therefor.
up for sale for arrears of kist, they bought them in, but the
Collector refused to issue them pattas, cancelled the sale
and issued pattas to the agent of the former applicant. The |
plaintiffs then brought the suit to recover the lands from
the grantee.
It was held by the majority of a Full Bench
(Morgan, C.J. and Holloway J ; Innes, J. dissenting), that
the tenancy created by the patta was only an annual settlement, and as such, could be

terminated

at the

end

of the

year; Morgan, C.J. further held, dissenting trom Rajagopala Iyengar v. The Collector of Chingleput
that,
apart from. the abandonment or resignation by the ryot,
the Revenue authorities could assign lands to another for the

mere fact that they were left waste through the default of the
ryot, and that it was not

necessary to follow the procedure

prescribed by Act II of 1864;

Proprietor-

ship over
waste lands.

Innes J.

adhered to his view

in Rajagopala Iyengar v. The Collector of Chingleput.1 The
view of the majority of the Full Bench in Fukir Mahammad
v. Tirumala Chariar2 was doubted by Sir Charles Turner,
C. J. and Muthuswamy Ayyar J. in The Secretary of State
v. Nunja? . Subsequently cases 4 have held that the ryot is
entitled to hold the land as long as he pays the revenue,
and that on default his tenancy can only be determined by
the legal process taken under Act II of 1864.
‘
We have dealt so far with the right of Government
over cultivated lands and have now to deal with its right:
over waste lands.
Though opinion is divided as regards its
right over waste lands in mirasi villages, which will be.
dealt with ina subsequent Chapter, it may be taken as
settled

that, in others, the

presumption

is

that all

waste,

lands which are not the property of an individual ora
community, belong to the state 5 , its title thereto being
17M.

H, CG. R. 98.

21 Mad. 205:
5 5 Mad. 168.

4 The

Secretary of State v. Ashta-

murthi, 18 Mad. 89 (116); Venkatanarasimha
Naidu v. Dandanudi
Kotayya, 20 Mad. 299 (803); Pallana-

pally Sankaran

Nambudri

v. Vittil

Thalakat Muhomad, 28 Mad, 505:
15 M. L. J. 416; Karunakara Menon
v. The Secretary of State (1911) 1
M.W.N. 54.
:

° Rama

Raov.

The

Secretary

State, 88 Mad. 1; 20 M.L.J, 66;
also
Zhe
Secretary
of State

Kadirikutty, 13 Mad, 369 (376).

of

see
v.

~
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analogous to the title by escheat, arising from the observation of the Privy Council in The Collector of Masulipatam
v. Cavally Venkata Narrainappa 1, “ private ownership not
existing, the State must be owner as ultimate lord.’
The
same presumption applies to forest and waste lands in South
Canara 2, but not to those in Malabar and the districts
administered as part of it 3.

V

8M. TI. A. 500 (525).

27 T he: Secretary
Krishnayya, 28 Mad.

J. 147.
8 The Secretary of State y,
4

Rayan, 9 Mad. 175; The Secretary of

of
State
v. — State v. Ashiamurii; 13
257;15M.L.
The Secretary of State

Vira

Haji, 15 Mad. 315,
oe
ae
:

Mad. . 89;
vy. Bavotti

CHAPTER
PROPERTY,

OWNERSHIP

II.
AND

POSSESSION.

In the previous Chapter, we
have seen that the
first occupant of land, by virtue of his possession, acquired

property therein.

We

shall now deal

with its conception -

and incidents as was prevalent in India and the names by
which the right to property was known.
We may start
with a brief description of the Roman and English concep-

tions of property.
The Roman
conception.

The Roman idea of ownership is denoted by the
term dominium or proprietas which consists of gus wtendi
(the right of using the thing), jus fruendi (the right of
enjoying its products), jus abutendi (the right of consuming it, if it is capable of consumption; this right inclu-

ding the right of disposition by sale, exchange,
gage, lease, etc.); jus prohibendi,
possession and enjoyment and jus
of transmitting it to his heirs 1. A
between ex jure Quiritiwm (i.e. right

gift, mort-

the right of exclusive
transmittendi, the right
distinction was drawn
recognised by the Civil

Law) and dominium bonitarium (i.e. right
recognised
by the authority of the pretor), which was abolished by
Justinian.
The English
conception.

The English conception of property is one derived from
the feudal idea, whereby the kiag is lord paramount, either mediate
or immediate,

subject cannot

have

of all land within

absolute ownership

the realm and

த.

in land but can

have only an estate in it, held under the king directly, or
under some mesne lord, or a succession of mesne lords, who,
1

Sandar’s Justinian, XLIX; Poste’s Gains, 154,
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or the last of whom, holds ofthe king 1. The highest class
of estate that can be held by the subject is an estate in fee
simple.
It comprises 1 the right of exclusive possession
and the right to recover possession if the owner is wrongfully deprived of possession, 2 the right of free and exclusive
enjoyment, extending to the right of using, altering or
destroying the thing ownea at the owner’s pleasure, so
that he does not violate any other person’s right to security
of person or property and %the right to free power of
disposition over the object of.ownership and indeterminate
duration of the interest 2.
Tne Indian idea of property was defined by MowntStuart Hlphinstone to consist in “the exclusive use and
absolute disposal of the powers of the soil in perpetuity ;
together with the right to alter or destroy the soil itself,
where such an operation is possible.
These privileges,
combined, form the abstract idea of property ; which does
not represent any substance distinct trom these elements.
Where

else 3.
Charles

The Indian
conception,

they are founa united, there is property and nowhere

nis

definition

Turner, a former

was

accepted

Chief

by the

Justice

of

late

Madras

Sir

in

his

Minute on the Draft Bill relating to Malabar Land
Tenures *. But Mr. Baden—Powell remarks on this definition that ‘‘ this is really the Roman ideal—the wsws, wsw-

fructus,

abuses

et vindicatio—rather

than

formula and it may certainly be denied
abstract ideas ever prevailed in India’ and
the same time, we must be prepared to
claims to land expressed with great force’

an

Hastern

that any such
adds “ but at
find particular
®.
It will be.

presently shown that this criticism is not accurate.
The ancient Hindu sages who lived-and thought at
the time when Rome was in its infancy, never speculated
on any theory but always looked to the practical side of

affairs.

Their

which at a later

writings
day

give

were

1 Halsburys’ Laws of England, 24,
188, 1389;

6,

Williams’

Real

Property,

2 Walliams’ Real Property, 2.

the

incidents

declared

by

of property,

jurists

* History of India, 79.
Sis

;

ல 15. 421-220,

oi

other

Ancient
Hindu sages,
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countries to constitute the idea of property or ownership in
the abstract.
No doubt the abstract idea of property is the

product of the juristic refinements of a later

age.

Neither

the use of property nor the idea of ownership was confined

solely to the Aryans, for the Subhodhinz commenting on the
passage of the Mitakshara discussing proprietary rights
says, ‘Besides the use of property is observable. among
barbarians, to whom

the practice

institutes is unknown’ !.

enjoined

Visweswara

by

the

Bhatia

sacred

evidently

means by barbarians those who were not subdued by the
Aryans nor brought under their influence.
.
Later

Hindu

writers.

Jimuta
Vabana.

Mitra

Misra,

luater commentators,

however,

had

to

deal with

the

abstract idea of property.
‘The word property is used by
them with reference to the thing and ownership’ with
reference to the person.
Jimuta Vahana in the Daya
Bhaga declared ownership to imply“ the quality (in the
subject owned) of being used (by the owner) according to

his pleasure and arises out of law 2 ”; Mitru Misra in the
Viramitrodaya said that “ the distinctive feature of property
is the capability of being dealt with according to pleasure ;
that which is capable of being used

pleasure is his own property’’

according

to one’s own

% and later on

‘“‘ property is

certainly a substance oi a distinct category of its own, which

is liable to production and destruction, and is manifested
by the cognizance of its means” 4. Similar ideas were
also expressed in the Smriti Chandrika 5 and the Saraswati
74/82 6,
The commentators also recognised at the same
time that the exercise of the rights of ownership ~was subject to the limitations imposed by law.
The Mahomedan conception. |

The conception of property according to Mahomedan
law is thus stated by Mr. Justice. Abdur Rahim in his book
on Mahomedan Jurispudence, * “It is the very conception
of property that its owner may use and enjoy it as he chooses.
1} Mitakshara, Ch. I, Sect. 1 pl. 9
(Colebrooke’s translation, 246.)
2 Mandlik’s
Vya.
May.
and
Yagna, 31, Note (1).
510 (Sarkar’s translation).

4 Tid, 24,

5 Ch. I. pl. 25, p. 10 (Krishnaswamy Iyer’s translation).
2 8, 404, p. 82 (Foulkes’ transla.
tion.)
:
7 970,

.
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THE

His rights in this respect, generally speaking, ave only limited by similar rights of others and subject to such burdens
Limitations upon an
as may be imposed by the State.
owner’s rightof user and enjoyment are mostly imposed
reference to

with

land,

in which

the mode

because

a man

The generai
uses his land often affects his neighbours.
principle is that the owner of land is entitled to use it and
enjoy it in the manner that suits him best even if it
causes inconvenience or injury to his neighbours, provided
he does not destroy the neighbour’s property or makes ib
useless to him.”
In his Minute on Malabar Land Tenures, Str Charles
Turner remarked that “the Hindu Law not only recognised
the sale of land, the gift of land, and the inheritance of land,
all in complete ownership ; subject, except where held by
Brahmans, to the payment of the king’s due; but it also
recognised a multiplicity of forms of mortgage, some ex-

usufruct

tending to the

of the land, others to

Recognition
of transfers
under Hindu
Law.
8.

actual

the

ownership” 1, and after discussing the various forms of conveyances prevalent in Malabar, he observed that “they
point to an ownership of the soil as complete as was enjoyed

by a freeholder in England” 2.

In the Tamil districts, the right to property was origi-

nally known

as kantatchi in Tamil and swastvum in Sans-

krit and its holder as kaniatchidar and swastwumdar 3. The

kaniatchi is derived

word

from

or possession, and aiche meaning

the

compound

“that

means

meaning

kant

power

which

property
and

or dominion

is held

in free and

of
hereditary property’ *. Aiter the Mahomedan conquest
Arabic
the
by
this right to property was denoted
India,

word

mirasi.

and

the holder

Mirasi

méirasidar.

means

primarily inheritance and secondarily right by inherir
tance or inherited property or right 5, and murasida
or
r
the holder of hereditary lands 6, or hereditary proprieto
Jandholder 7. In the old province of Dindigul, mirasidars
ப் 107,
sass

5 Wilson,
‘

8 Mirasi Papers, 35, 45, 106, 372;
Bader Powell, lu. 8. B, 1. III. 116.
4 Wilson, 258.

M. 215,

342;

Chingleput

8 Wilson. 342.
7 Man of Adminis, III. 504.

Dt.

In the

Tamil

districts.

}
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were known by the name of pattookut ryots! . In Tanjore
during the time of the Hindu Government, the right latterly
denoted by the term mirasi was known as kunbava 2. The
word miras was introduced into the Madura District during
the nineteenth century? and the words mwras and mirasidars
were there applied to hereditary village offices and their
holders and not to men who were denoted elsewhere by that
name, the probable reason being that during the anarchy
which prevailed in the latter half of the eighteenth century
the only inhabitants who remained at their posts were the
village officers and consequently the Nawab’s officers gave
them the name of mirasidars +. The word mirasz was
latterly applied to other hereditary privileges of a different
nature though more or less connected with land, such as
village offices and sometimes to all kinds of hereditary
rights, whether attached to the land or not.
Misconception introdu-

ced by the
word, mirasi.

The
introduction
of the
after the Mahomedan «conquest to

Arabic
denote

word
mirast
the hereditary

rights in land led the Madras Government in 1786 to believe
that they came into existence only

define

mirast

to

mean

not

then, and

a right but

therefore

to

a preference

to the cultivation of the soil, the proprietary right to
which
was
exclusively
vested in
the sirkar ® But
the Board
of Revenue at once pointed out that the
rights claimed under the term could be traced far
beyond the
Mahomedan
conquest
to unascertainable

antiquity in the

Hindu

term kaniatcht

and

that

they

were always considered hereditary rights,
subject only
to the obligation of cultivating lands and paying the

Government share of the

produce ©,

Mr Place

also in his

report in 1799 demurred to the definition of the term given

by the Government and pointed out that the mirasidars had
an undoubted hereditary property in the soiland defined
mirast to mean a treehold estate of inheritance and a
1 Wilson,

412; Fifth Report, Il.-

* Dt. M. Part V, Ch. I. 13.

494 ; ibid, Glossory, XX XIX.
? Mirasi Papers, 89; Baden Powell,

4 Toid, Part V. Ch, I. 14.
® Mirast papers, 26, 27.

L.S, B.I, 11, 116.

® Tbid, 3a,
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mirasidar a tenant in fee simple 1; and the author of the
Chingleput District Manual
remarks
that the definition
adopted by the Government is opposed to everything in
truth and justice and.that the cnly excuse for it was the
ignorance uaoder which it was made, though it is rather
curious that it was never withdrawn 2.
*
The mirasidar’s power of disposal over cultivated jands
was absolute, though at first, the other mirasidars of the
village had the right of pre-emption or had to assent to such
disposal. He could sell, mortgage, lease or dispose of his property in any way he liked 3, and as pointed out by Col. Blachburne, “his land possessed all the qualities of property ” ¢,
No permission of the Sovereign was considered necessary tO
validate an alienation of land and no permission was in fact

obtained 5.

Is has been shown

in the prévious

Mirasidar’s
power of disposition.

Chapter

that a grant by the king conveyed only a right to land
revenue and that, whenever it was intended to convey the
occupant’s right also, is was either purchased and made over
to the grantee or provision was made in the deed of grant
for such purchase or tbe land itself was at his. disposal 6.
But the mirasidars were bound to cultivate their lands
to the. best of their ability according to the quantity of
water that could be commanded and the means they possessed 7 and in the days of the Mahomedan rule, their lands
were transferred to others if they failed to do so.
.
‘In South Canara the propristors of.land were known as
wargadars, mulavargadars, or mulgars.
According to Col.
(afterwards Sir Thomas) Munro the lands there constituted
a sort of private property more ancient and probably more
¥ Mirasi Papers, 53. Mr.

Hillis on

this definition
remarks
that the
mirasidar’s property cannot be strictly compared to a fee properly so
called ; Ibid, 257.

~

of Mr.

Wallace,

ibid, 94, 98;

Papers,

77;

of

Mr.

Hodgson, ibid. 105;
in Tanjore
(which originally comprised Trichinopoly also);

reports of Mr.

Harris,

ibid, 85: of Col. Blackburne, ibid, 89;

South
Canara,

Dit. M.

Place, ibid, 48: In Madura: Dt. M,
Part, V. Ch. I. 4 ; in Dindigul: Mr.

rast Papers, 90.
® Tbid.

8 Ante Ch. I. p. 12.
7 Mirasi Papers, 35.

liabil-

ty.

397 ; In Chingleput: reports of Board
of Revenue, Mirasi Papers, 32; of Mr.

Hodgson’s Report, Mirasi Payers,
+ Ching. Di. M. 257.
6 Mr. Hillis, Mirasi Papers, 181,
111
197 ; In Tinnevelly : reports of Lush- _
* Col. Blackburne’s Report's, Mi-

ington, Mirasi

Their

்

;
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perfect than that of England!
In Vyakunta Bapyjt v.
The Government of Bombay 2, the learned judges observed
that the mult, the mirasi, the kaniatchi, the swastium and
the janmakari tenures were merely so niany various names
for the ancient hereditary proprietary right of the ryot
in the soil, recognized by Mr. Ellis of Madras, Mountstuart
Elphinstone,
the Madras

Warg.

Lord Willam Bentick, Professor H. H. Wilson,
Board
of Revenue,
and
other
eminent

authorities, and that this proprietary right was subject to the
payment to the Sovereign of a share of the produce as
assessment.
It appears that in the fourteenth century the whole of
the landsin South Canara were parcelled out among a large
number of land-holders paying annual revenue in various
gradations from 5 to 5000 pagodas, the average being 50
pagodas 3, The estates so formed went by the name of wargs.
The word warg is derived from the Sanskrit varga, a leat,
having been originally used for the leaf accounts kept by
‘the

revenue authorities; in course

of time

the term

came

to denote the holding for which the account was kept ¢.
A warg is often composed of unconnected parts situated in
different villages and sometimes even in different districts °,
and therefore the word estate which conveys the icea of
compact property cannot properly be applied to a warg 6.
It comprises not only cultivated but waste lands as well.
Though

the

theoretical

basis.

ot

assessment

was

a Share

of the produce of each field, the assessment was never
fixed on particular fields or portions of a warg but is a
lump assessment for the whole warg’.
A wargdar is
1 Fifth Report, Il. ரா.

* South Canara

1 12 Bom H.C. BR. App. 1 (210).
8 Fifth Report,
Il.
Canara Dt. M. 118.

455;
(This

South
State-

ment is taken from the report of Sir
Thomas
Munro.
The
parcelling
out of lands among land-holders is a
feudal idea notestablished in India.
_ What was done apparently was that
the lands already with them were
divided into holdings so as to facilitate revenue collections and no fresh
grants were eyer, and could eyer
have been, made.]

Di.

M.

118;

Mirasi Papers, 488 (note); Vyakunta
Bapuji v. The Government of Bombay
12 Bom. H. ©. R. App. 1 (19); Lhe
Secretary of State v. Krishnayya,

Mad. 257 (278.)

28

® South Canara
Dt.
M
118;
Vyakunia Bapuji v, The Government
of Bombay. 12 Bom. H.C.R. App. 1
(19);

The

Secretary

Krishnayya, 28 Mad.
6 The Secretary
Krishnayya, 28 Mad,
1 South Canara Dt.
~

of

State

257 (278),
of
State
267 (278).
M. 118,

v.

y.
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WARGS..

defined by Wilson! thus: ‘The proprietor of a hereditary
estate, and in that capacity sometimes the representative of a
whole village, collecting and paying the assessment of the
whole, although others may have portions of the village lands
as separate property: the title is also, though laxly, assig-

ned to lessees under the original proprietor, who are known

as Sub-Wargdars.” It happens in South Canara that,
though the lands have passed out of the hands of the pro-

prietor and vested in other persons by

sale, inheritance

or

otherwise, the varga or leaf stands in the name of the
original proprietor.
“The wargs are of two kinds: muli wargs and geni
or sirkar-gent wargs.
The word muli is a contraction of
mulavarga which means original proprietary right in land
and mulavargadar means the proprietor of an ancestral hereditary estate 2. Mfwla is derived from the Sanskrit, ml
signifying literally a root, and figuratively (inter alia) the
root of a tree or origin of a family and hence arises the
character of permanence or perpetuity which we find in it
when used in combinations, as in mulavarga and mulavargadar as aiso in mulgent 3. Sometimes even after the wargadar
has sold away a portion of the warg, the patta for the whole
warg stands in his name and the purchaser instead of

Muli and
zeni or
sirkar-geni

wargs.
Muli warg.

Walawargadar.

paying his share of the revenue direct to Government pays it

to the wargadar who thereupon pays the full assessment
Government and such an owner is called

the wargadar is paid some

to

walawargadar and

consideration, known

as moggu,

for his trouble in collecting the revenue and paying it over
to. Government 4. When, however, on the sale of a portion
ofa warg, a sum is fixed in the deed as the proportionate
revenue on the portion sold and the purchaser pays it

direct to Government, he isknown as kuduthalathar.
his lands are liable to be proceeded

against for any

But
default

in the payment of the revenue due on the other portion

the warg if hey
tsa1 Glosdary, 549.
5. 7644, 549,
12 Wilson,

vy. The

353;

Government
5

are not separately registered
ன்பம்
Vyakunta

Bapuji

of Bombay,

12

in his

of

name

13030, 17, 0, %, App. 1 (19).
* Ganapati Bhatia vy. Ananda
Bhatta,

(1911) 1 M.W:N,

233,

Kuduthalathar,
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in the Collector’s register.
and
system
settlement and the ryotwari
in South Canara, no distinction now
wurgadar, the walawargadar and the

pattadars.

ryotwari

(CHAP.

Il.

introduction of the
the issue of pattas
exists. between the
kuduthalathar and

Geni or sirkar-gent

Geni or

they are all now

sirkar-geni

escheated to Governwargs. are estates which have
ment by lapse of heirs or by abandonment by proprietors }.
The legal position of amulavargadar and of a gent or

wargs.

Geni warg must be dissirkar-geni wargadar isthe same®
tinguished from mulgent. The former is held directly
Government while the latter under a mulavargadar.

under
hosageme

wargs.

also classified into kadim and

are

Warys

Kadim and

hosageme

wargs8. Kadim (literally old, ancient) wargs are those
existing before the commencement of the Company’s
Government and hosageme (new cultivation) wargs, those
formed after the commencement of the company’s rule by
the cultivation of immemorial waste 4. The tenure of a
hosageme wargadar is the same as that of a mulavargadar,
except that the privileges and easements over jungle and
called kumakz rights, have not been conceded

pasture lands,

to hosageme wargs

created since fasli 1276 ©.

Wargs are again divided into (1) bharti, those that are

Bharti and

to pay the full

tharao

assessment and

(2)

kambhariti,

kambharti

able

wargs.

The
those that are unable to pay the full assessment.
vaida, holdings
latter are further sub-divided into (௧)
that require a progressive assessment, that is, that pay by
attained
bharts 2. 6.
increased rates till they became

Vaida,

to full assessment, (6) board

Board

sipharas,
©

Taniki.
Kumaki
lands.

the Board

of

Revenue,

sipharas,
estates

being

those

favoured

by

disadvantageously

situated which could not be expected to pay in full,.and (6)
taniki,

those

Wargs

which are

uncertain and

created before fasli

1276

settled

have

annually 6,

attached

to

them kumaki lands, that is, lands allowed to assist in
intended to afford to the ryots
the cultivation and
1 South Canara Dt. M. 120.

§ Toid, 107, 116, 120;

Baden—

» Tbid, 120.

Powell, L.8.B, I, UI. 150; Vyakunta

3 Ibid, 118.
‘ Ibid, 190.

Bapuji v. The Government of Bombay, 12 Bom. H. C.°R. App. 1 (172),

5 Ibid.
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from the brushwood or
manure for their fields

and to furnish grass as fodder for their cattle1.
Since the
year 1848, they extend only to 100 yards of the forests adja-

cent to the warg lands all round the warg2. The wargadar
has no proprietary right in those lands 8. His rights
therein are merely in the nature of a license and are
therefore liable to be extinguished by Government conveying the lands to another 4.
Kumri cultivation is cultivation of land outside a warg

Kumri

by felling and burning

vation.

acting

as

manure.

a patch

After one

of the
or

two

forest,

the ashes

crops

are

culti-

raised,

the plot is abandoned and a fresh patch is resorted to and
treated in the same way. Kumi cultivation gives no
proprietary right in the forest in which it is carried on
er even over the spots which had been actually cultivated 5.

The mulavargadars have been from ancient times alienating their lands by gift, sale, and mortgage6. Nothing but
gift or sale, nor mere non-payment of rent, could take them
from the owners.
If they absconded with balances standing

Mulavargadar’s right

of

disposition,

against them, the lands were transferred to another person ;
but if

they

or

their

heirs

returned

at ever

so distant a

period, they were restored their holdings, on their paying a
reasonable compensation for the balance and such extra
expenses as might
have been incurred on account of

improvements 7,

:

_ In Malabar the exclusive right and hereditary

possession

and usufruct of the soil is denoted by the term jenm which
means birthright and the holder thereof is known as jenmz,
jenmakaran or mutalalan 8. Until the
conquest of
Malabar by the Mahomedan princes of Mysore, the jenmis
J The Secretary of State v. Krishnayya,

26 Mad.

Fernandez Bai

257 (279);

Matilda

v. Alex Pinto,

151,

C, 278,

nayya, 28 Mad, 257; Maitlda Fernandez Bai v. Alex Pinto, 15 I. 0,
278,

* South Canara Dt. M. 123; Bhaskarappa vy. The Collector of North

1 South Canara Di. M. 129; The
Secretary of State v. Krishnayya,

Canara,

28 Mad.

Secretary

257 (280).

5 The Secretary of Statev.
nayya, 28 Mad.

257;

Krish-

Sankaranara-

nappaya v. The Secretary of State,
(1911) 1M. W. N, 91.
* The Secretary of State v. Krish-

3

Bom.

of State

28 Mad. 257 (271).

452

(727);

The

v. Krishnayya,

6 Fifth Report, II. 77, 456, 479.

T Toid, 456.
8 Wilson, 359.
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AND

their lands free from any
either

payments,

in money

or

hiability to

produce, to the

government and therefore until that period, such an absolute

property was vested in them as was not found in any other
part of the Presidency 1,The late Str Charles Turner
after noticing the various forms of transactions prevalent in
Malabar remarked they pointed to an ownership of the soil
as complete
Policy

of

Government,

as

was enjoyed

At the commencement
policy of the Government

private property 2.

It was

by a freeholder

England

in

2.

of the last century, it was the
to allow all lands to become

intimated in the despatch of

Lord Wellesly that iv never could be desirable that the
Government itself should act as the proprietor of the lands
and should collect the rents from the immediate cultivators
When in 1808 the Board of Revenue sugges‘of the soil.
ted that an augmentation of revenue might be derived from
waste lands reserved, they were informed that the Government did not look to any advantage of that nature beyond
the benefit of increasing the amount of public taxes im
proportion to the existing taxes of the country *. In their
despatch oi 17th December, 1813 relating to the settlement of Malabar, the Court of Directors observed that’ in
Malabar they had no property in land to confer, with the

ae

exception of some forfeited estates ® .

Jenmis’
power

of

disposition,

In

the

Telugu districts.

These jenmis have been from time immemorial exercising the right of selling, mortgaging, or otherwise dealing
They had full’ absolute property in
with the property © .
es
Ba
the soil 7.
ng
{n the northern portions of the Presidency comprisi
the Telugu Districts, there is no reason to suppose that the
conditions were originally different from those that existed
These northern
in the other parts of the Presidency.
Mahomedans
the
by
occupied
be
districts were the first to
and formed

the seat of their government,

Rajan, 9 Mad. 175 (180),

1 Revenue Selectiens, I. 889.
2 Minute, 23.

5 The

8 Despatch of Iuord Wellesly quoted
in Vyakunta Bapujiv. The Government of Bombay,

App. 1 (144).
4

12 Bom.

H.

’
and on accountof

Cc. R.

The Secretary of State v. Vira

Secretary

of

॥

84412 v. Vira

Rayan, 9 Mad. 175 (180); The Secretary of State y, Ashtamurthi, 18
Mad.

89 (109).

i

6 Fifth Report, IZ. 81, 441.
“7% Toid, 44...)
5 +
os
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the high taxation levied by them, the lands lost their saleable
value ; and the continuance of that state for centuries effaced

all traces of disposition of lands from the memory of man.
Therefore at the time when those districts came first
under tne power of the English, no traces of sale or other

disposition of lands could be found!. The cultivators of the soil
were divided into two classes (a) kadims, and (b) payacarries.

The former held lands under Government and paid the
revenue thereon; and beyond the right of holding their lands
hereditarily as long as they paid the Government revenue,
they never appear to have exercised any right of disposition
‘Their position was no better than that of the
over them.
ulcudi payacarries of the south?. The payacarries held
lands oi the kadums.
Having seen the various forms of ownership, we
shall next see how far possession affords presumption
Possession has got a two-fold value: ib
of ownership.
ig

evidence

of

foundation

the

itself

is

and

ownership

Possession lawiully obtained
of a right to possession3 .
prima facie raises & presumption of ownership in the

absence

Pos-

presumption 4.

of evidence rebutting such

session, however short, will raise that presumption® ,and
only evidence of title but isa
long possession is not
7,
good and valid title by itself 6. It is prima facie exclusive
title to
and it is for the person who impugns the exclusive
preserved
has
show that it originated in some way which
- 1 Mirasi Papers, 388.
. 2 Mirasi Papers, 388 ; Nellore Dé.

i

M. 477.

8 Hari Khandu v. Dhondt

8 Bom. L. R. 96.

ட

Natha,

v.
4 Nawab Ajajuddin Ali Khan
69 ;
The Secretary of State, 28 Mad.
p
Puranchunder Mookerjee v, Prota
ha
Narain Paul, 9 W. BR. 120; Ayes

Bibi v. Kunhye Molla, 12 W. R. 146;n
Runjeet Ram Panday, v- Goberdhu
“Ram Pandey, 20 W. R. 25 (P. C.)
Ismail Arifi v. Mahomed
Cal. 834:

Ghouse, 20

201. A. 99; Ramachandra

Narayan v. Narayan Mahadev,
Bom. 216 ; Vithoba v. Narayan,
Bom. 221, note (b); Rajaram
Nunchand, 5 Bom. L.R. 225; Ali

11
11
5:
v.

Bachubibi, 5 Bom. L. R. 264 ; Hari
Khandu vy. Dhondi Natha, 8 Bom.
L. BR. 96; Bhagwansing
Daulat
Singh v. The
Secretary of State,
1C Bom. L. R. 571; Bala Kushaba
vy. Abai Amrita Vaghmode, 11 Bom.
L.

R.

1093;

Bhikhi

Rai

v.

Udit

Narain Singh, 2& All. 366.

5 Puranchunder Mookerjee v. Pro-

tap Narain Paul, 9 W. R. 120.

® Rung Lall

Misser v. Raghoobur

Singh, 9 W. R. 169.

7 Muthurakko
M.L.J.

Thevan

615:10M.L.T,

y. Orr, 21
12;

Mohun

174;
Lal y. Amratlal, 3 Bom.
Ramchandra Narayan y. Narayan
Mahadev,

11 Bom.

216;

Vithoba v.

Nurayan, 11 Bom, 221, note {b).
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to have

a

Il.

legal

origin and have the usual incidents to actual, continued and

peaceful enjoyment 2.

The

person in possession without

a title has got a right to remain in possession against all
but the true owner, and has an interest capable of being
inherited, devised or conveyed 8,
Therefore when the
possession of such a person is disturbed, he can sue to
recover it from any person who is not the true owner,
apart from §. 9 of the Specific Relief Act4. The contrary view was taken in Nisachund
Gaita v. Kanchiram Bagani® in which it was held that previous possession
for any time short of the statutory period would not
entitle the plaintiff toa decree for recovery of possession
ina suit brought more than six months after dispossession,
even if the defendant could not establish a title to the land.
A party in possession is entitled to recover che value of the
produce of the land from any person who has taken it away,
unless such person is the rightful owner §,

In a suit for ejectment, the plaintiff must prove posses-

Suit for ejectment.

sion and dispossession

within twelve

years of suit? and the

fact. that he showed antecedent title is not enough without
proof of possession within twelve years8 . He must succeed
1 Shahaboodeen Chowdhry vy. Ram
Gutiy

Chuckerbutty,

Ramachandra
Mahadev,

11

9 W. R.

Ramji Das, 36 All. 51;

556;

Narayan v. Narayan
Bom.

216;

Vithoba vy.

Narayan, 11 Bom. 216, note (b).
2 Vithoba vy. Narayan, 11 Bom.
216 note (b).
5 Mustapha
Sahib
v. Santha
Piliai, 23 Mad, 179; Narayana Row
v. Dharmachar,
26
Mad. 514;
Chinna Reddi v. Budda Reddy, 2 L.
W. 912; Sundar v. Parbati, 12 All.

51 (P.C.) ; Gobind Persad vy. Mohanlal, 24 All, 157; Pahlwan Singh
Rama Bharose, 27 All. 169.

‘ Narayana
26

Mad.

514;

Rao

v,

y. Dharmachar,

Maikal

Servai

3,

Thambuswami, (1914) M.W.N. 784:
1L.W. 853; Govinda Padayachi 4.
Doraswami Padayachi, 9M.L.T. 409;

Chinna Reddi v. Budde Reddy, 2 L.
W. 912; Sundar vy. Parbati, 12 All.
51(P.C.); Gobind Persad y. Mohanlal,

24 All. 157; Pahlwan Singhv. Rama
Bharose, 27 All 169;

Umrao Singh v.

vy. Kunhye

Mollah;

Ayesha

Babi

W.R.

146;

12

Bejoy Chunder Banerjee v. Prosonno
Mookerjee, 4 Cal. 327; Ismail ArifT
v. Mahomed Ghouse, 20 Cal. 834 : 20

LA. 99; Pemraj Bhavaniram
vy.
Narayan Shevram Khisti, 6 Bom.
215; Krishna Rao
Yashvant v.
Vasudev Apaji Ghotikas, 8 Bom, 371;
Gdngaram v. The Secretary of State,
20 Bom. 798,
5 96 Cal. 579.
® Lep Singh Khasia vy. Nimar
Khasia, 21 Cal. 244.

é

7 Mohima Chunder Mozoomdar y.
Mohesh.Chunder Neoghi, 16 Cal.
473; Mahomed

Amanulla

Khan 1.

Badan Singh, 17 Cal. 187; Mirza
Shamsher Bahadur vy. Kunj Behari
Lal, 7 C.L.J. 414; Dharma Kanta
Lahiri v. Gabar Ali Khan, 17 C.L.3.
277.
j
§ Mohima Chunder Mozoomdar v.
Mohesh Chunder Neoghi,

16 Cal, 473,
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with a bad

by virtue of his title anda party in possession
Where

better title!
on

strong

both sides,

shows &

other person

until some

title is entitled to remain

the evidence of possession is equally
preference

to the

be given

should

evidence on the side of the party with whom title is found?.
Possession of one part is presumed to be possession of
the whole? , but this presumption cannot be made in favour
of a trespasser, whose possession is to be confined only to the

Possession

of

‘part.

he abandons

part actually occupied by himt . The moment

possession of the land5, or it is submerged by flood and
is therefore incapable of physical possession® , the possession
of the true owner revives.

As regatds jungle and

waste lands possession is deemed

to be with him who has got the title 7.
1 Gopeenath
Soondura

Doss

v.

Mohapatiur,

Dyanidhee
7 W.R:

485;

Soodukhina
Chowdhrain
v. Raj
Mohun Bose, 11 W.R. 350.
2 Ranjeet Ram Panday v. Soburdhun Ram Panday, 20 W.R. 25 (P.
C.) ; Dharm Singh v. Hur Pershad

Singh, 12 Cal. 88; Balw Kasturi
Singh v. Raj Kumar Babu Bissun
Pragas Narain Singh, 8C.W.N. 876;
Mirza Shamsher Bahadur vy. Kunj
Behari Lal,

Bahadur
Nath

of

70.

L.J.

414;

Murshidabad

Mandal,

Nawab

v. Gopi

13 C. L. J. 625;

The

Secretary of State v. Kalika Prosad,
15 C. L. J. 281; Lala Singh 1, Mir

Latif

Hussain,

21C.L.J.

480;

Vithaldas v. The Secretary of State,
26 Bom. 410.
8 Karia Koundan
1.
Raghava
Reddi,

1 L.W.

410,

Mohini

Mohun

Roy v. Promoda Nath Roy, 24 Cal.
256; Vithaldas y. The Secretdry oy
State, 26 Bom. 410.
4 Karia Kouwndan v.
Raghava
Reddi, 1 L. W. 410 ; Mohini Mohan
Roy v. Promoda Nath Roy, 24 Cal.
256; Brojo Nath Bose vy. Durga Persad
Singh, 5 C. L.J. 583; Jagendra Nath
Roy v. Baladev Das Marwari, 6 C.L.
J. 735 ; Mirza Shamsher Bahadur v.
Kunj Behari Lal, 70.L. J. 414:
Nawab Bahadur of Murshidabad v.
Gopi Nath Mundul, 18 C. L. J. 625;
The Secretary of State v. Kalika
Prosad, 15C.L.J. 281.

5 Venkatachala Iyengar v. Chinna

Goundan,

12 I.

C.

583;

Bholanath

Singh v. Wood, 32 Cal. 287 ; Ganapathy v. Raghoonath, 11 Bom. L.R.
1087.
8 The Secretary of State vy. Krashnamoni Gupta, 29 Cal. 518: 29 IA,
104, overruling : Kaviy Churn Sahoo
v. The Secretary of State, 6 Cal.

725 ;

Madhabi Sundari Dassya v.Gagendra
Nath Tagore,

Shamsher

9C.W.N.

111;

Mirza

Bahadur v. Kunj

Behari

Lal, 7 00.8. 414; Baroda Prosad
Roy y. Annoda Mohun Roy, 13 C. L.
J. 30;
Mazhar Hussain vy. Behari

Singh, 28 All. 760.
7 Sunnud Ali v. Mussamui Kurtmoonissa,
9 W. R, 124;
Raja
Leelanund Singh v. Mussamut Basheeroonissa,

ram

16 W.R.

Chowdhry,

W.R.

24

102;

Mochee-

Bissambhur

v.

Majhee

Roy

Mohima

410;

Chunder Dey Sirkar ர. Hurroha
Sircar, 8 Cal 769; Mohomed Ala
Khan vy. Abdul Ganny, 9 Cal. 744;
Rai Kumar Roy v. Gobind Chunder
Roy, 19 Cal. 660; Mohini Mohan
Roy v. Promoda Nath Roy, 24 Cal.

256; Udit Narain y. Golab Chand, 27
Gal. 221; Radha Singh Roy v. Inglis,

Jogindra

C.L. J. 7 364;
y. Hanmanta

Nath

Roy

14

C.L.

Kumari Debi,

J. 369 ; Madhabi Sundari Dassya v.
Gagendra Nath Tagore, 9 0. W.N.
111;

Vithaldas v.

State, 26 Bom.

410,

The

Secretary

of

Jungle and
waste lands.
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Meaning of
mirasi
tenure,

MIRASI

III.

TENURE,

The term Mirasi tenure is applied in South India

such waste.
Description
of an Indian
village.

to

denote the tenure of villages held jointly by co-sharers who
constitute the proprietors thereof according to their shares.
The difference between this form of holding and that under
the ryotwari form is, that inthelatter each proprietor holds
his lands independently of others without any sort of community of interest among themselves, apartfrom that which
a group of cultivators must have when located in one place,
bound by certain customs, with certain interests in common,
and possessing within the circle of their villages the means
of local government and of satisfying the wants of life
without much reference to neighbouring villages. Another
and perhaps the most important difference between the two
forms of holding is that in the latter all the unappropriated
waste belongs to the Government, while in the former
opinion is divided as regards the right of the mirasidars in

.

A village, geographically considered, isa tract of coun‘try comprising some hundreds or thousands of acres of
arable and waste land ; politically viewed, itis a little republic or rather a corporation, having within itselt its mumicipal officers and corporate artificiers. Its proper establishments of officers and servants consist of the following des-

cription : (1) The Headman, differently called, Ambalakaran
or Ambalam,

da Kapu,

Dolabehara, Gauda or Gowd, Kapu or Ped+

Karz,

Nattanmatkaran,

M aniagaran

or

Pillai,

and

Patel,

general superintendence of the affairs

Manigar,

Moliko,

Reddi, who

has the

of the village, settles

ரோஜ,

ரா]
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the disputes of the inhabitants, attends to the police and performs the duty oi collecting the revenues within his village; a
duty which his personal influence and intimate knowledge of
the situation and concerns of the people render him best
qualified to discharge;
(2) The Karnam or Shanboag, who
keeps the accounts of cultivation, and registers everything
connected with it; (3) the Taliary, whose duty it is to give
information of crimes and offences and to escort and protect
persons travelling from one village to another; (4) the
Totie, known also as Bariky, Burky, Madiga, Vettiyan
and Vetttvadu, whose duty consists, among other things, in
guarding the crops and assisting in measuring them; (5)
the Nirguntt, known alsoas Kalvay Pannadi,

Kambakkaran,

Kambamkatti, and Madayvetti, who distributes the water of
the streams or reservoirs in just proportion to the several
fields;(6) the Boundaryman, known as Kavali,Kaval-karan,
Pasban, and Payik, whopreserves the limits of the village, or

gives evidence respecting them
Joshee,

the

Jotishee,

lucky

or

Panchangi,

in cases of dispute; (7)
and

unpropitious

Purohit,

periods

the

who proclaims

for

sowing

and

threshing; (8) the Brahman,
who performs the village
worship; (9) the Schoolmaster,
who teaches the children

in the village to read and write; (10)
also

Kammar,

Karuman,

Kollan,

the Blacksmith, called
and

Lohar,

for making

implementsof husbandry;
some villages have goldsmiths called
Yattan,and Kamsala;

(11) the Carpenter called Badai, Badige,

Taichu, ana Wadla, for making implements of husbandry
and building the dwelling of the ryot; (12) the Potter,
called
Kummara,
Kummari,
and
Kusavan;
(13)
the
Washerman,
called Dhobi,
Tsakali,
and
Vannan ; (14)
the Barber, called A mbattan, Hajjam, Mangali and Navidan;

(15) the Chakkili, Chamar, and Cheppulu-Kuttavadu, a
man of low caste who works in hides and leather and
makes the leather bags for drawing water, and any other
leathern

articles

for

public

use;

(16)

The

Cowherd,

who

looks after tne cattle; (17) the Doctor, called Hakim,
Parthari, and Vatdyan; (18) the Dancing girl, called
Basavi, Dast,
at rejoicings;

6

Devadiyal,
and
Kanchani
who
attends
(19)
the Musician
and
(20) the Poet.
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The above description substantially taken from the Fifth
Report! is as true to-day as it was then and represents
the full complement of village officers and servants.
They
are paid either by assignments of lands, called manyams, or by
small shares of the crops before division, called russooms,
marahs or swatantrums ; certain officers are sometimes paid
both.
Some villages, however, do not have all the officers
above-mentioned, but only such of them as are essential for
the carrying on of agriculture.
The above description
applies to what may now be called the ryotwari form of
villages; and applies equally to the mirasi or joint form with
the exception that in the latter there were no headmen,
whose place was taken by the council of elders 2.
Division
of a Tamil
village,

The whole area of a Tamil village is
warapat, (2) terwapat, (8)
tarisu,
and

divided into (1)
(4) poramboke.

Warapat are the cultivable lands which give waram or share
of the produce, generally nanja cr wet lands; tirwapat, lands
which pay a tirwa or money tax, generally punjas or cultivated wastes, and gardens; tarisu, waste divided into two
classes, sheykal carambo i.e., cultivable waste and anadi
carambo 2.€., immemorial waste; and poramboke,
lands

incapable of cultivation consisting of rocks, public roads,
beds of rivers, tanks and watercourses, burning grounds, the
paracheri or suburbs of ‘the village occupied by the huts
of pariahs and other outcastes, the lands on which the different temples stand and the site of the village itself called
nuttum
Division of
a Telugu
village.

8,

:

The same division of landsis also found in Telugu
villages.
A Telugu village is thus described by the
Board of Revenue in its minute dated: 5th January 1818:
“A
Telinga
village
in
regard
to its internal constitution, and the community of interest which unites
its inhabitants, is precisely the same as one in the
Tamil country.
Its lands are also divided, in a similar
manner, into waste, and cultivated land; the latter is also
subdivided into mauniams,

the

Government

tax

or lands

has

been

1 II, 13;Wilks’ History of Mysore,

I. 73;

Maine Vill,

Com.

seq; Bellary Dt. M. 188,

125,

et.

on which

alienated
* Chingleput

the whole of.

to individuals,
Di.

® Mirasi Papers,

W. 207.
373—375,

CHAP.

111.) THE FEATURE

khundregas,

or

lands

OF THE

on

MIRAS

which

a

TENURE.

portion

43

only

of the

Government tax has been so alienated, and lands upon
which the full tax is paid to the Government.
The
nature of the tax payable on the land seems also
originally to have varied, as in the Tamil country, with
the

nature of the crop.

On the maganee,

or lands cultivated

with a wet crop, the Koroo or Government share of the produce was taken. On the remainder, being the made paloo
or

Ryot’s share, literally

the share of the plough-handle,

and

on land cultivated with a dry crop, or with garden or planta-

tion produce, a fixed money rent was generally paid, in the
Same manner as in the southern provinces; but in some

cases the revenue on

dry

crops

was

rendered in

kind’? 1,

The distinctive feature of the mirasi tenure, a feature
க
்
:
்
f
which is as old as the tenure ள்itself,ன் which
still survives, is: the

division of the village into equal shaves, each made up so
as

to yield an equal amount

of produce

and each

Feature of
the mirasi
tenure.

including a

proportionate share of all the benefits cf common proper
ty 2,

_ This division is supposed to have been made at the
original
settlement of the village, the number of shares
apparently
corresponding to the number of settlers that
occupied or of

the

labourers

which

each

settler

brought

with

him 3,

This is rendered probable by the fact that all
villages are not
divided into the same number of shares.
One village is
divided into 4 shares, another into 30, and
a third into 160,
these apparently representing the number
of settlers that
came there. The number of shares according
to the original
distribution is never forgotten.
Where one original share
held by a family is divided into
a number of shares on
account of division or alienation, such
divided or alienated

part is never reckoned as an independent
share but only as
a fractio

n or sub-fraction of the original
share; conversely
also where one family acquires one
or more shares of other
families, that family is said to own
so many sharesé .

There

isa

tradition

relating to the settlement

Vellalers in Tondamandalam, now
comprising
1 Revenue

Selections

7,

Vizagapatam Dt. M. 112,
* Tanjore Dt. M. 400;

909 ;

Mirasi

Papers,

42, 376.

of

the Districts

* Mirdsi Papers, 49.
* Mirasi Papers, 43, 377.

Vellaler

tlement,

Set-
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of Chingleput, North and South Arcot.
Originally Tondamandalam was covered by a vast jungle, called Dundacara-

nium

inhabited

by the

Karambars, a pastoral

savage tribe, but sufficiently advanced
to have chiefs of their own,

each of

towards

whom

and

half

civilisation

resided

ina fort

having a district of greater or less extent under his jurisdiction,
There were twenty-four such tribes who divided
this tract of the country and each had a head or chief who
resided in his fastness called a cotwm.
But cotum was also
applied to the tract of territory belonging to them and resembled the palayams in Southern Indial.
For reasons

which are not known,

whether

due to the trouble given by

them or the conquering spirit of the Chola Rajas, Adanda
Chackravarti led an expedition into their territory and
exterminated the pastoral tribe and settled on the land’
agriculturists to develop it. The original settlers having

found

the clearance of land

Chola king thereaiter

difficult came

settled

account of the uninviting

a colony

character

back

and the

of Vellalers, and on

of the country devoid

of all natural sources of irrigation to which the settlers who
were taken from other fertile districts were accustomed,

conferred on them certain privileges which they had not in
their own country. This tradition is accepted by M7. Ellis 2,
Mr.

Place? , Mr. Crole, the author

Manual 4, Mr. Baden

Powell5

Munro

who

Chingleput

and by Sadasiva

in Chinnan v. Kondam Naidu6.

Thomas

of

District

Ayyar J.

But it was doubted by Sir

was of opinion that the colonization

spoken to in the manner
described was
not possible
in those days; and according to him the mirasi tenure with
all its incidents was a gradual growth in a country long
peopled and cultivated, and originated in local circumstances 7. The settlers were called Kanzatchidars in Tamil,

Swastiwumdars in Sanskrit and Mirasidars after the

Maho-

medan conquest. hey were peasant proprietors and on the
establishment of a Tamil village all the lands therein belong-

ed to them as a collective
் Mirasi Papers, 39.
Ibid, 230,
5 Tbid, 39.
ம 2175

body

who had

equal rights as

் Baden-Powell Vill. Com. 379,
26 M.L.J.169.
1 Mirasi Papers,
482,
Lp

CHAP. 111.]

AGRAHARA

VADIKY

AND PANDARA

pene themselves but formed an exclusive body as regards
others 1,
Mvrasi villages in the present Districts of Madura, Ramnad and Tinnevelly wereof two classes, Agrahara Vadiky

and Pandara Vadiky 2. Agrahara
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took its name

Agrahara

Vadiky and
Pandara

Vadiky.

from its being granted to acommunity of Brahmans, chiefly by rulers and other persons of rank and opulence. I+ was
a village in which the absolute proprietary right was vested
in Brahmans.
The village was divided into pangus and
carays and the right to each caray was recorded in the
village kosham 1.e. register of village lands. But it did not
carry With it the right to a specific plot of land in
perpetuity ; and a new distribution of lands was made at
stated intervals; in fact the form of enjoyment was
kareiyedu.
The village was common to the whole body of
proprietors and each proprietor could sell, mortgage or
transfer his share in any way he pleased, though it had to be
assented to by the other sharers. All the sharers were jointly
and severally liable for the whole revenue of the village 2.

_ Pandara

Vadiky

took

its name

from its being

granted

to Sudras and was more a distinction of caste than of tenure.
This was also divided into pangus and carays; which were
recorded in the kosham and was subject to purchase and
sale 4. Sudra mirasi villages in South Arcot went by the
name of Manavadoo villages ©.
Villages held jointly by co-sharers in the districts
of Madura, Tinnevelly,
and Tanjore went by the name
of karay villages.
The co-sharers in these villages were
known as karatkarans, and beyond the fact that both
the mirast and karay villages were held in shares, the

rights of.the sharers therein were not similar 6.

As pointed

out by Mr. Nelson in the Madura District Manual ’, the
origin of the karay tenure was due to different circunastances.
It was a sort of partnership entered into by the
owners of land in a village agreeing to hold their lands in
1

ட்

2 Ibid, 78;
8 70/8, 78,
4 3018, 19,

386.

16,

5 Tbid, 483.

்

6 7508, 252.
1 மம
மம,

19,

Pandara
Vadiky.

Karay
Villages

HH
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common for the purpose of guarding themselves against the
rapacity and injustice of the State and the form of enjoyThis kind of enjoyment in.
ment adopted was kareiyedu.
the karay form was also adopted when a village was held by

different members

of the same family so as to ensure enjoy-

In some
ment of good and bad by all alike.
lands are called karay lands to denote those which

villages
were in

cultivation at the original formation of the village, as distinguished irom those which
cultivation.

mirasi

villages.
Samudayam
or Pasankarei.

subsequently

brought into

Passing to the forms in which mirasi villages were

Forms of

holding of

were

held,

the first form

we

come

across

is that

as

known

~Samudayam (in Sanskrit), or Pasankaret (in Tamil), known
also as Sumoht. It comprised two varieties, absolute Samudayam,or Samudayam

properly so called, and Kareiyedu.

Under the former the mirasi of the entire cultivated area
belonged to the whole body of Mirasidars, each in proportion to the share or parts of the share he held, being entitled
to share in the common property 1. The lands were cul\ tivated either by joint stock and labour, cattle and
implements, the produce being shared by the members of
the

village

@ommunity

or

mirasidars

according to their

| respective shares, or separately by each miurasidar but the
produce from all the lands being subsequently shared by all

Kareiyedu.

of them according to their shares.
The
only separated land which they could hold was the garden or
backyard attached to their houses and situated within
_the limits of the village site.
Under the latter form or
*Kareiyedu the lands were temporarily cultivated in separate

‘shares by the co-sharers and were subject to redistribution
| at stated periods as may be agreed upon, usually from five
| to thirty years so as to give good and bad in turn to each 2.
This form appears to have been prevalent in comparatively

recent times®. When lands of a village were held in karevyedu
1 Mirasi Papers, 95, 378; Tanjore
Dt. M. 408;

North

Arcot Di. M. 89;

Baden-Powell, L. 8. B.1. U1l.118,
Ibid, Vil. Com, 369.
* Tanjore Di. M. 409; BadenPowell, L.8.B.I. IIT, 118; ibid, Vill.
Com. 369 ; Saminathaiyan v. Sami-

nathaiyan, 4 M.H.C.R. 158 (159).
* Venkatasami Nayakan v,

Subba

Rao, 2 M.H.C.R. 1; Anandayyan
v. Devarajayyan, 2 M.H.C.R. 171;
Saminathaiyan vy. Saminathaiyan,
4 M.H.O.R. 153.
:
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and were mortgaged and subsequently the village became
atchandrarkam, the mortgagee can get back only the area
having regard to gcod and bad!.
The incident of the
Samudayam

tenure,

both in the

absolute and

karevyedu

forms was the joint liability of share-holders for Government
revenue2. This tenure evidently represented the earliest or
iniviary stage of agricultural institution. A body of persons
who settled in a village with no previous knowledge of the
character of the lands therein would have preferred the
absolute Samudayam tenure first, and then kareiyedu. Both
forms, however, gave no inducement to individual enterprise.
The

owners

were

competent

to

make

an

alienation

of

their lands by, way of mortgage, sale cr otherwise 5.
When, however, the membersoi the community acquired
knowledge of the character of the lands, or realise1 by experience that individual enjoyment gave better scope for i1mprovement, they gave up this periodical distribution of lands
and held them in perpetuity.
‘Thus we come to the second
form of holding, known as Palabhogum,

Atchandrarkam

Palabhogum,
Atchandrarkam or Arudikarei.

(in

Sanskrit) and Arudikaret in Tamil.
In this form the lands
were held in severalty with individual ownership and individual liability for the payment of Government revenue.
This form was, to all intents
and purposes, ryotwari
tenure “.
In some districts all the lands in the village have
become vested by purchase or other means in a single individual, when it is known as Hkabhogum or Ejaman
Gramam 5, In the District of Tanjore these villages were
mostly hamlets or detached portions of villages so called.
Under the former native Governments, every mirasidar of
any importance obtained the sanction of the ruling power
to constitute his individual

separate
name

village

called

holding,

after

his

however

own

or

small, into

other

a

favourite

6,

1 (1861) S.D. 118.
2 Tanjore Dt. M.
411;
Muirasi
Papers, 94.
5 Mirasi Papers, 95, 96, 181, 205,
k
4 Mirasi Papers, 95, 379; Tanjore

Di. M. 408; North Arcot Dt. M.89,
Baden-Powell, L.S.B.1. 111, 118;

Ibid, Vill. Com. 369.
5 Mirasi Papers, 95, 379; North
Di. M.
Tanjore
Arcot Dt. M. 89;
408; Baden Powell L.S.B.I, I11. 118;
Ibid, Vill. Com. 368.

5 Tanjore Dt. M. 480.

Ekabhogum
or Kjaman
Gramam.
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Special privileges of mira-

The Mirasidars of Chingleput enjoyed certain privileges
which were not enjoyed by the mirasidars of other dis-

sidars of

bricts, such as (1) Tunduwaram

Chingleput.

Tunduwaraand Swamibhegum.

Mirasidars’
present posi-

tion.

—

or Swamibhogum,

a fee

or

percentage of the produce on lands granted by Government
to non-mirasidars, and (2) enjoyment by them of a certain
portion of arable land held altogether tax free, known as
Cawny, Grama or Oor manyam 1,
Though Tunduwaram and Swamibhogum are synonymous, there is a practical distinction between the two.
Tunduwaram is a certain portion of the kudivaram fixed
by custom or agreement, paid by the payakarris from the
produce of all lands cultivated by them to the mirasidars ;
sometimes in grain, sometimes in money and Swamibhogam
is the rent paid for the land held in farm from the mirasidar
for fixed period 2. Tunduvaram literally means a bit of
share, and Swamibhogum the share paid to the swami or
proprietor. Both denote the part taken out of the kudiyaram and paid to the mirasidar by the tenant in recognition
of the legal right of property in the former in addition to
the meiwaram or royal share paid to government 3.
might kave been the original position
Whatever
of the mirasidars, their present position is described
in

the

Manual

of

Administration*

thus:

Mirasi

rights are sometimes more than the preferential right
to occupy new land and they are recognised by Govern
rights
special
the
oi
Nearly all that remains now
ment.
old communal oligarchies is the claim by certain
the
of
hereditary mirasidars in the Chingleput District to fees upon
tion,
waste which may be hereafter brought under cultiva
may
which
and upon lands now occupied by non-mirasidars
the
hereafter be thrown up and again re-occupied under
These fees otherwise called Swatantrums,
darkhast rules.
the
were formerly taken from the gross produce before
ars
mirasid
division of the crop, and were then paid to the
are now
They
ment.
Govern
both by the ryots and by the
having
ce
allowan
made payable entirely by the ryots, liberal
1 Mirasi Papers, 9: Fifth Report.
TI. 41 ; Mirasi Papers, 41.
2 Mirasi

Papers,

291,

Note ;

Madura Dt. M. Part V. Ch. I. 14.

8 Baden-Powell, Vill. Com. 370 ;
Madura Dt. M. Part. VY. Gn. I. 14;

Fifth Report, I, 86.

2 1. 122.
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been made with these on arriving at the money rates of
assessment charged on their lands. The swatantrum payable by the ryot under these circumstances is a yearly sum
of two annas in each rupee of the Government assessment;
this amount
being held to represent the old average of
3 per cent. of the gross produce of the year. These fees are
recorded by Government in the land revenue registers and

their collection is left to the mirasidars themselves”.
According to the theory of the mirasi tenure, all the
mirasidars are entitled to all the lands in the village including waste.
Buttheir right to waste was infringed upon
by Government and this infringement was acquiesced in by
them except those in the Chingleput District.
While it may
be taken as settled in other districts except Malabar that
the Government
is prima facie the owner of all waste,
in Chingleput in what are known as mirasi villages, opinion
is divided as regards the rights of the Government therein.
In the year 1814 the Government of Madras prepared a set
of questions to be sent to the Collectors of districts to be

answered by them,

so as to elucidate generally

of mirasidars, and question No. 2
right extend to waste lands’ 1. The

was,
most

the rights

“Does mirasi
elaborate and

learned reply was that sent by Mr. Hillis, the Collector

of

Madras, who warmly supported the mirasidars.
He sent
along with his reply that of Mr. Sankarayya, his former
Sheristdar. The Board of Revenue in their letter to Government dated 17th April 1817 forwarding Mr, Ellis’ reply
stated that “the difficuls and intricate subject of mirasi
right has been discussed in these papers with much ability
and learning, and the information they contain is, in the
opinion of the Board, generally so correct and important,
that they beg leave to recommend that the enclosures to Mr.
Hillis’ letter be printed, for tne use of the service at large” 2,
and agreeably tothat desire, the Government ordered its printing 8. The Court of Directors objected to the adoption of
this course, as it would have the effect of imposing the
1 Mirasi Papers,

174,

Ibid,

8

156.

* Mirasi Papers,

174.

Mirasidarg*

right over
waste,
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opinion of Mr. Ellis on the service as the authoritative
‘opinion of the Government 1. The proceedings of the
Board of Revenue, however, show that out of the twenty‘three Collectors who were addressed,only thirteen sentin their
replies; and that, as Mr. Hillis dealt with the question elaborately, his reply was asked to be printed, but that no instructions wereissued tothe Collectors to consult it for. their guidance 2. The Collectors of Madura 3 and Tinneveliy * stated
generally that the mirasi right extended to waste. Mr. Hillis
stated that the mirasi right, wherever it existed, extended
certainly to waste, but that it was limited by the nature of

the waste.
Inthe sheykal carambo the mirasidars’ rights
were similar to those under which they held the general warapat or taxable lands of the village, and they might cultivate it whenever their means permitted; and in the
anadt

carambo

they

had

no

right

of

cultivation,

though

they possessed the exclusive right cf cutting firewood,
working quarries etc., put they could not claim to break.
up the common used for pasturage, or to cut down productive
trees, except with the consent of the Sirkar 5. Mr.
Sankarayya stated that, as waste lands were included in
the grama-taram, all lands comprehended under the terms,
nuttum, eri, poramboke, tarisu, belonged exclusively to the
mirasidars. 6.

He,however,

made

no

distinction

between

sheykal carambo and anadi carambo.
Mr. Ellis stated in
forwarding the reply of Mr. Sankarayya that, wherever they
differed, the view of the latter was to prevail 7. Therefore
the distinction made by Mr, Hillis in the mirasidars’ rights in
respect of sheykal carambo and anadi carambo can have no
force.
ven the restriction on the cultivation of anadi
carambo might have been due to other causes, for Mr. BadenPowell 8 points out that village custom may
have early
imposed on the co-sharers themselves a prohibition against
cultivating such plots, stopping such roads by making them
into fields and the like,
1

Mirasi Papers,

2 Tbid,
5 Tbid,

4 Tbid,

427.
158.

161.

428,

5 764,184,
்

8 7618, 219,
7 Ibid, 173.

8 Village Com. 365 note (1),
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The right of the mirasidars to waste was recognised
by the Board of Revenue in their proceedings dated 5th
January 1818 1in which they adopted the views of Mr.

Ellis; by Mr.

Smalley, the

Collector of Chingleput 2; and

Recognition
of the right

by authorities.

repeatedly by the Madras Government in their proceedings
dated 11th February 1856 3, in their letters dated 22nd

December’

18564

and

5th

June

18575.

Finally

the

Court of Directors directed that mirasi rights should not be
interfered with 6. Mr. Baden-Powell in his Land Systems
of British India 7 and Village communities 8 and Sir Henry
Maine 9 take the same view.
_
Their right to waste was at first denied by Sir Thomas
Munro in a minute drawn by him as Governor of Madras 10,
He recorded that, whatever might be their right, it was.
good only against strangers and not against Government
who had the absolute right of disposing of the waste as it
pleased. Acting on this view, the Board of Revenue (whose
personnel now apparently differed). in their proceedings dated
the 15th August 1839 11 stated that the rights of the mirasidars over immemorial waste lands were confined to the
pasturing of the cattle, the cutting of firewood, etc., and
similar common privileges, but these must give way to any
proposition ensuring the extension and_ realization of the
public revenue, and expressed the same view in their proceedings dated 9th September 1841 12 and 14th May 1856 18,
The right of the mirasidars over waste was recognised
by the Court of Udalut of Chingleput in Cause No. 90 of
83614 which was affirmed on appeal by the Provincial Court
in A. 8. 46 of 1840 15 in which the view of Mr. Hillis in preference to those of Str Thomas Munro were upheld.
In
Special Appeal No. 108 of 1844 it was held by the Sudder™
Court 16 that the
mirasidars
were
the acknowledged
1 Mirasi Papers

2 Tbid, 403.
8 7218,

377.

WMirast Papers, 438,

11 7518, 452.

594,

மாமு 2525
5 Ibid, 558. 1. 1064, 556.
ம பர 2 ௮19)

8 965,
9 Vill. Com, 101.

1? Tbid,

்

்

்

ter,
~ 1
14
15

472; See Mr.

Ibid 452.
Toid, 538,
7688, 456.
7518, 469.

16 Thid, 486.
ப

‘

்

Freese’s let-

‘

Denial
right by

of the
*

them.

Recognition
by Ccurts.
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hereditary proprietors of the soil and that they could recover
it from a tenant who built upon it, even though he paid tax
for it to Government.
In the Full Bench case of Sakkaje
Rao v. Latchmana Goundan 1 it was observed that “ there
has been nolaw depriving the mirasidars of any of their
privileges they may have customarily enjoyed.
On the
other hand in the Regulations, the intention of the Government is declared to respect the privileges of land-holders of
all classes,” and held after going through ail the proceedings
of the Government,

and

the

Board

of

Revenue,

and

the

correspondence on the subject that “ it can by no means be.
laid down as a uniform rule that the mirasidars are entitled
to dues from cultivators holding lands within the area
of the mirasi estate under pattas from the Government.
To avoid injustice, where the right is denied, there should
then be an inquiry whether by custom it prevails upon the
estate, or, if there are

Denial by
them.

not

sufficient instances on the estate

to afford grounds fora decision, on similar estates in the
neighbourhood.”
As against the view conceding to the mirasidars the
right to waste, it was

held in A. 8.

100.of 1849

on the file

of the Chingleput Civil Court that they were not entitled to
levy swatantrums irom™ the payakarris who did not hold
under them but under pattas from Government 2. In
Sivanantha Narkerv. Kattu Ranga Chariar 3it was held that
the rights of the mirasidars over immemorial waste (apart
from their preferential
right
to cultivate)
were confined to grazing, cutting firewood and similar common
privileges, ana that those rights were liable to be extinguished
bythe Government alienating the land.
The question of the
mirasidars’ right over waste was raised in the case reported in (1914)-M.
W. N. 537 where the learned Judges
Sankaran Nair, J. and Sadasiva Atyar, J., differed in opinion

and it is now pending judgment before a Full Bench
C.J., Ayling and Kumarasamt Sastriar, JJ.)
12 Mad.
149; See also
Gramani
v. Venkatarama

30 Mad. 510,

Natesa
Reddi,

* Mirasi papers, 484.
* 96 Mad. 871.

:

(Wallis

CHAPTER IV.
THE RYOTWARI TENURE.
Before dealing with the ryotwary tenure and its incidents, it will be useful to have a brief description of* the
systems adopted for the collection of revenue before its
general introduction in the Presidency.
Thesystem which
was most prevalent in many parts of the Presidency from
very remote times was that knownas amant.
It denotes
the collection of revenue direct by Government through
its village servants without the intervention of farmers or
zemindars, either by taking a share of the produce or by
the collection of money rents.
In the former case, it is
known as the asara or waram (i.e., sharing) system and
this system was loosely called amani. Ryotwari system is
really amani system, as the settlement in both cases is made
with individual

The Amani
System,

ryots, with the difference that in the former

case the settlement purports to be made on the basis of
dividing the net instead of the gross produce 1.
The word
amani

is also

usually

applied

to lands

in

the

immediate

possession and management of revenue officers.
The appanam system was prevalent in the Districts of
Bellary, Cuddapah
and Kurnool.
The word appunam
means ‘‘ any taxed lands, especially lands highly assessed,
which are required to be held by cultivators, who, as an
equivalent, hold other lands on favourable terms, or rent

free’2 . This system grew out of the ancient usage of the
country under which the Patels and the Reddies were held
responsible for keeping up the cultivation of their villages
to the standard, and were thus saddled with a larger extent
ef highly assessed land than they would voluntarily have
1 Man of Adminis, I. 136.

2 Wilson, 29,

The Appanam

System.
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retained, their office being endowed with a larger extent of
service inam land in consideration of their liabilities than
would have been

attached

to it, had they merely

ordinary

duties to perform.
Under this system when the ryois
relinquished their lands, the Patels were bound to provide
for their cultivation and were not allowed to reduce their
own holdings by relinquishment }.
means

arrangement

or settlement.

It was, in

theory, an account taken by the Indian revenue servants,
at the commencement of the cultivating season of the lands
that the ryots intended to cultivate, and what portion of
the previous year’s holdings they intended to give up. In
practice, however,
in order to make a great show on paper,
ib Was accompanied by inducements and injunctions to take
up larger extents of lands than the ryots had the means of
cultivating, and the ryots used to consider themselves obliged to cultivate what was settled upon them ?.
Olungu and Motafysal Systems were prevalent in the
districts of Tinnevelly and Tanjore.
The former was complicated.
It consisted of the commutation of an assumed
or estimated quantity of produce at a standard or fixed price,

The Olungu

System.

t

Dittwm

Dittum.

modified by the current price of the day. The ryots had the
choice between this‘system’ and a reversion to the sharing
system 3,

The

commutation rate

was

founded

on

the

price of past years, but ail increase of price of over 10 per
cent. above the standard was added to the demand,
The Motafysal System.

~

while ail

decrease of more than 5 per cent. under the standard was
remitted to the ryot 4. The Motafysal system was a modification of the Olunguw system, the variations of the conversion.
rate according to the current price being abandoned and the
standard Olungu price adopted once for all at an unchange-

able conversion rate 5,
The Pat’
hak System. 5

~The Pat’ hak system was prevalent in Tanjore during
the administrationoi the Hindu Rajas. Under this system the
1 1 Rev. Reg. 41;

Bellary

Dt. M.

38 Tinnevelly Di.

VU, 78,

182.
ay te
d
8 Man of Adminis. 1. 136 ; Tinne2 Coimbatore Di. M. 123; Bellary velly Dt.M. 75.
Dt. M. 181; South Arcot Di. M.
® Tinnevelly Dt. M. 75,
Q71.

=

fra

etal

ones

.
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AND

VEESABUDDY

Government contracted with a middleman designated Pat’
hakdar for the revenue of a yroup of villages, and in some
cases, for each individual village.
A joint liability on the
part of all the landholders was a feature of this system 1.
Tis system was introduced into Tanjore by Bava Pandit,
the able and faithful minister of Tuizaji, in order to revive
industry and to bring under cultivation the villages which
had been laid waste by the invasion of Hyder.
Bava
united into small pathakams a viliage which had most
suffered in the war with another contiguously situated
which

had been less

exposed,

by

this

means

veesabuddy is applied in the Ceded Districts

and Telingana to a coparcenary village, of which the lands
or profits are allotted by sixteenths and fractions of sixteenths,
among
the hereditary
proprietors 5, The veesabuddy
system is described by the Board of Revenue thus 6: “Under
this system, a fixed sum of money was assessed on the whole
village for one or more years. A certain number of the most
' Tanjore

Dt.

M.

411;

Papers, 92.
ழ்
2 Tanjore Dt. M. 469,
® Toid, 492.
4 Trichinopoly Di, M. 191,

Mirasi

& Wilson,

The Pat’hak
System,

transferring

the cattle,
implements of husbandry and resources of
each to their mutual relief ; a principal landholder selected
by the inhabitants and approved of by the sirkar was considered as the intermediate agent of both and denominated
the Pat’ hakdar trom whom the sirkarreceiveda kabuliat binding himself for the cultivation of such of the lands as might
be previously agreed on between him and the cultivators 2,
This system was abolished in fasli 1209 3 .
Under the patiukattu system, Pheer
aryot brought
into cultivation any land, he could not at any time relinquish
it 4. Closely resembling this system was the taram bharti
system.
Under this system it was endeavoured to prevent
ryots from assigningtheir highly assesesd lands and cultivating
only those that were lightly assessed ; ryots who so assigned
their heavily assessed lands being charged for one year the
assessment of the lands so assigned on their more lightly
assessed ones which were cultivated.

The term
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549,

8 Revenue Selections, I. 910; Vizagapatam Di.
M, 114; Nellore Di.
லர்
M. 270.

The Pattukattu System
The Taram
bharti

System,

The Veesabuddy

System,

©
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respectable ryots became answerable for
being responsible for his own separate
all for each other, and the lands were
in the samudayam villages of the Tamil
of land to be occupied by each being

thisamount, each
portion thereof, and
divided by lot, as
country, the portion
determined by the

proportion

became

of the

rent for which

he

responsible.

Thus, if ten ryots obtained their village for three vears at a
veesabuddy rent of one hundred pagodas, the first becoming

responsible for twenty, the second for
eight
would

for five pagodas each,
be
divided
into ten

would be
and each

forty, and the other

the lands of the village
equal
shares,
the
first

entitled to two of these,
the second to four,
of the others to half a share; and from this

division of the lands into shares the settlement took its
name of veesabuddy, namely, a village settlement by shares

in ready money”.

A veesabuddy settlement is identified with

the settlement by fields or their individual cultivators, and
is the same as the ryotwari settlement 1. Where this system
prevailed, it was customary for the residents of the village,
periodically once in five or six years,to exchange all their lands
so as to secure an equal division of the soil, good and bad 2.
Where it was for a year, the ryots generally retained the
same lands but the assessment on them was raised every
year, the revision being made by the tenants themselves, and
to ensure its impartiality, the peculiar practice of challenging was introduced, whereby any ryot who considered that
his own holding was overassessed,
under assessed, demanded

that

and that of his neighbours
the latter

should

be

made

over to him atan increased rate which he named.
If the
ryot in possession consented to pay the enhanced rate, he
retained
was

the land, and

made

in

plaining party.

the

in that case a proportionate reduction

assessment of

If the ryot in possession

to the enhanced demand, he

was

land to the complaining party who
rate? .
1 Wilson, 549.

land

2 Nellore Dt. M. 270.

ட்

held

by

the

com-

refused to agree

compelled to give up the

took

it at

the higher

3 Godavery Dé. M, 314,
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Ryotwari or Kulwar system was first

introduced

into

the British possessions by Captain Read in the Brahmahal
country and Salem for the settlement of which he was
specially deputed by the then Governor-General, Lord Cornwallis.
The distinguishing feature of the ryotwart system
is that the State is brought into direct contact with the
cultivators and collects the revenue through its own village
officers

without

the

intervention

of

intermediate

agents,

such as farmers or zemindars, and its object is the creation
of peasant proprietors.
All the increased income derived
from the extension of cultivation goes to the State.
Under
this system the Government share of the produce is commuted into a money payment and the principle on which
such commutation ismade is known as the half net principle 1, It is described by the Board of Revenue thus ?:
“In carrying out the
settlement
with
reference
to

the

foregoing

principles,

the

Settlement

Department

divides the soils into certain classes with reference to their
mechanical composition,sub-divides them into sorts or grades
with reference to their chemical and physical properties and

other

circumstances

affecting

their

fertility, and

atta-

ches
a separate grain value to each grade after numerous examinations of the actual outturn of the staple
products in each class and sort of soil.
The grain value
is then converted into money at the commutation price,
based generally on the average of the twenty non-famine
years immediately preceding the settlement, for the whole

district, with some

abatement for

traders’ profits

and for

the distance the grain has usually to be carried to the
markets, and from the value of the gross produce thus
determined, the cost of cultivation and a certain percentage
on account of vicissitudes of season and unprofitable areas is
deducted,

and one-half of the

remainder

is the

maximum

taken as assessment or the Government demand on the land,
Aiter this, soils of similar grain

values, irrespective of their

classification, are bracketed together in orders called Tarams,
-each

with its own

rate

1 Man of Adminis I, 121.
8a

of

assessment.

These
1 0

rates

are

Ryotwari
Kulwar

system,
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further adjusted with reference to the position of the villages
in which the lands are situated and the nature of the sources
of irrigation.
For this purpose villages are formed into
groups, in the case of dry lands, with reference to their.
proximity to roads and markets, and in the case of wet lands,
with reference to the nature and quality of water-supply.
This accounts for different rates of assessment being
imposed
on lands
of similar soils, but
situated
in
different groups or under different classes of irrigation.”
The classification thus originally’ made is known as ain
taram 1. Ryotwari
lands are known
as taraf lands
in the Tanjore District.
and
as
ayan,
sirkar,
or
Government lands in the other parts of the Presidency.
In his report on the permanent settlement of the Ceded
Districts on ryotwari principle, Siz Thomas Munro advosated the settlement permanently of the revenue under the

ryotwari system 2, but as both the Board

of Revenue 3 and

the Government of Madras 4 were against the proposal, it
was dropped.
Again in the year 1862 the Secretary of
State for India sent out orders directing that ‘a full, fair
and equitable rent must be imposed on all lands under a
temporary

settlement,’

and that,

wherever

this

had- been

done, a permanent settlement of the revenue might be
made.
‘This measure was considered to be calculated to
accelerate the development of the resources of India and to
ensure in the highest degree the welfare and contentment
of all classes of His Majesty’s subjects.
This proposal was.

supported by the Board of Revenue, but when

the Madras:

Government
solicited
the orders of the Secretary of
State for India to declare the grain valuations imposed
by the Settlement Department permanent,
he refused
his sanction
in 1869
as
the
scheme
involved an
unjustifiable sacrifice of the future resources of the
State °. Accepting the decision of the Secretary of State
for India and attempting at the same time to minimize
the evils incidental to periodical revisions of. assessment,

2 Wilson, 14.

2 Fifth
Report,
Il, 646.
ர
0

* Tbid, Il. 574,

*.

4 Ibid, IL. 578.
5 Srinivasa

் Ra

Progress, 205, 206 ம்

hava

Iyengar’

வட
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of India has ruled in 1883 that, when once

been

re-valuation when

carefully

classified,

there should be no

the assessment has to be revised, and that

the revision of the
assessment should be effected under
such principles and based on such date as will enable any
person investing money in landed property or in improvements to land, to forecast with tolerable precision and
without official aid,the enhancement of revenue to which he

will in future be subject, in order that “certainty of assessment might hecome one of the inherent attributes of agricultural property’ 1. Under the rules at present in force,
settlements of revenue are made for such periods as the
Government may fix for each district which will be notified

by the Collector in the

District

Gazette 2, and are

usually made once in every thirty years 3.
The right to levy assessment being

by

the Government

rogative,

one

now

exercised

in the exercise of its sovereign pre-

Civil Courts

are

zance of any suit relating

precluded

from

taking

to rates of assessment

Madathapu Ramayya

1.

The

Secre-

tary of State, 27 Mad. 386 (396); The
Secretary of State 1, Venkatapatha
Raju, 23 M.L.J. 746; Rama Rao y.
The Secretary of State, 1 L.W. 339:

(1914) M.W.N. 388.
5 Sri Uppu Lakshmi

்
5
Bhayamma

0741.

Purvis,

2

&SSess-

cogni-

‘4, though

M.H.C.R.

Ryot:

167 ;.

per Bhashyam Ayyangar J. in Madathapu Ramayya v. The Secretary of
State, 27 Mad. 886 (396) ; The Secretary of Statev. Ram Ugrah Singh,
TAN. 140; Government of Bombay v.
Sundarji Savram, 12 Bom. H.-C. R,
app.

regard-

ment,

they
have
jurisdicticn to decide whether or not the
land or person is at all under liability to be assessed to
land revenue 5, A person who claimsto hold land from
Government without liability to pay assessment must show
some grant exempting him from the payment of the ordinary
assessment, and no exemption can be claimed without a
grant or exemption in express words 6,
The person with whom the Government enters into
direct dealings under the ryotwari system is called the ryot..
The word ryot is a corruption of the Arabic word Raynt
which signifies literally “ pasture” or ‘‘a herd of cattle’
and was introduced into India after the Mahomedan conRaghava Tyengar’s
1 Srinivasa
Progress, 213.
2 §.0. 1.4.
3 Man of Adminis, I. 121.
4 Per Bhashyam Ayyangar J in

Suits

ing

277.

6 Hanumanulu
Pantulu v.
Secretary of State, 86 Mad.
22 M.L.J, 445. |

:

:

The
373;
:
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being

more commonly employed in the pasturing of cattle, or as
being themselves cattle or sheep, and the special care of
their protectors or governors, who, by the same figure of

speech, are sometimes designated
Patta,

revision at each annual settlement,

Pattadar’s
rights.

by the kindred name of

Iiaee or shepherd 1 .
When a ryot is first put into possession of land, he is
furnished with a document called the patta which is liable to
called Jamabandi.

The

patta is only a mere bill issued to the ryot, so that all concerned may know the amount of assessment payable and
the instalments by which itis to be paid, and is not, nor
does it purport to be, in the nature of 4 grant or conveyance 2,
A patta is not evidence of title 3, but is only evidence
of possession:
_ A registered pattadar may,so far as he is concerned,
alienate, sublet, mortgage, sell, give, bequeath or otherwise
dispose of the whole or any portion of his holding 5- Section
2 of Regulation XX VL of 1802 requires the Collector of each

district to keep registers for registering the landed property paying
revenue to Government and to register
all transfers of lands from one proprietor to another and sec- |
tion 3 provides that transfers without such registry are not
valid in the Courts of Adawlut and do not exempt the persons
in whose names the estates stand, from paying the revenue
due from such lands.
It has been held that transfers without registry in the Collector’s books are valid as between the
parties and are invalid only as against Government for the
purpose of claiming exemption from liability to revenue 6.

Therefore in the absence

of such registry

on an alienation,

the registered pattadar is liable to be proceeded against for
arrears of revenue even onthe lands alienated under the
Revenue Recovery Act.
When he makes an alienation, and
1 Baillie’s Land Tax,
? Freeman

v. Fairlie,

XXI.

* Mangamma

1M.1I.A.

805 ; per Bhashyam Ayyangar J in
Kasturi Reddi v. The Secretary of
State,

26

Mad.

268

(272);

per

Benson J.in Mutnuveera Vandayan
v. The Secretary of State, 29 Mad.
461 (467).

M.H.OC.R.

134;

vy.

Timmapaiya,

3

Subramanian Chetty

vy. Mahalingaswami Sivan, 33 Mad.
41:19 M. L. J. 627 (F. B.)
* Thid.

5S. O, 28 (2).
® Mangamma vy.
M. H.C. R. 134.

Timmapaiya,

3
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PATTADAR’S RIGHTS.

it is registered in the Collector’s register, the transferee takes

the land subject to the payment of the arrears of revenue or
other legal charges due on it and subject to the same condition and obligations, as the transferor held it under 1. The
pattadar is not to be charged for any increased produce
due on account of improvement made by him: but cannot
claim, as of right, reduction of assessment on account of
the space occupied by such improvement 2. He is liable
to pay the fixed assessment on it whether cultivated or not,
waste or fallow 3, Section 48 of the Revenue Recovery
Act states that a sale for arrears of revenue. conveys to
the purchaser the land free of ail prior encumbrances.
The registered pattadar is entitled to work mines in his
holding, and in such a case, is liable to pay’ a separate
assessment in addition to the usual assessment for surface
cultivation 4,

Minerals,

The pattadar is entitled to the trees standing on his
holding and is not to be separately charged therefor.

Trees,

Separate pattas are
in the District of

not now issued for trees, except
Tinnevelly, and where such pattas

have been issued,
pattadar is to make
land pattadar if the
of the tree pattadar
has more than a mere

they
his
two
is
right

He has an interest during

are cancelled and
the tree
own arrangements with the
are different 5, The interest
an interest in land and
5
of access to the fruits of trees.

the continuance

of his patta in

the tree itself and in all that is necessary for the growth
of the tree including the soilon which it stands ®
The

only effect
Government

for revenue

of the cancellation of the
no longer makes

in respect

tree patta is that the

any demand

of the trees and the

on the

pattadar

land

pattadar

has no right to interfere with the tree pattadar’s possession
of the trees when it was not shown that the Government
1S.

O.

28 {2);

Kota

Subbayya

Gupia v. The Secretary of State,

M.L.J.
2-§.0.
5 §.0.
* 8.0.

656.
28 (3).
28 (5).
28 (7).

21

5 §. O. 18 (1).
6 Reference

under

the

Madras

Forest Act, 12 Mad. 208; Theivu
. Pandithan v. The Secretary of State,
21 Mad. 433 (F. B.)
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Relinquishment.
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resumed possession of the trees or made any grant of them
to the land pattadar 1.
A pattadar can relinquish the lands in his holding
or any portion
thereof provided the relinquished part
is accessible, and the relinquishment is in writing and

made

sufficiently early

ryot to commence

in

the season

to enable

cultivation upon it 2.

ment,

it

becomes

which

it

can

the

dispose

property
of in

any

of the
way

another

After relinquish-

Government

it likes.

Where,

at the request of some ryots. certain land, occupied
by them as exempted from assessment, and classified
as gramanuttum,
the ownership or title of the ryots
in the land is extinguished, and when it has been classified as poramboke nuttum and is annexed to the village
site,
Laying waste

the

land

is

at

the

disposal

of

the

Government

which can grant it to bonafide applicants for house sites 3.
? The mere fact that the ryot laid the land waste or
did not pay the revenue is no ground for resuming the
land and granting it to another.
The relation between
the Government and the ryot can only be determined by

Rights and
liabilities of
Government,

the resignation or abandonment of his holding or by
the course of proceedings prescribed by Act II of 1864 4.
It is one of the most important functions of the Government in India to construct new works of irrigation
and to repair old ones according to means and circumstances 5, It has at all times assumed itself, and has the right, in

the interests of the public, to regulate the distribution of
water, subject to the right of the ryotwari holder to whom
water has been supplied, to continue and to receive supply
1 Sengoda

Goundan

v.

Raju

Goundan,36 Mad.48; 22 M.L.J.201,

.Muhomad, 28 Mad.
416;

Karunakara

505:15
Menon

M.L.J.
v.

The

28. 0. 33.
Secretary of State, (1911) 1M. W.N.
- ® Mahammad Meera Mohideenvy. » 54. A contrary view was taken by
Secretary of State, 13 M. L.J. 269.
the majority of the Full Bench
i 4 See ante Ch. 1, 23; Rajagopala
(Morgan’ 0. J. and Holloway J.;
Iyengar v. The Collector of ChingleInnes J diss,) in Fakir Mahomed ஏ.
put, 7M. H.C.R. 98 ; The Secretary
Tirumala Chariar, 1 Mad. 205.
of State y. Nunja, 5 Mad. 163; The
5 Per Subrahmania Ayyar J in
Secretary of State v..Ashtamurthi,
18
Sankaravadivelu
Pillai
v.
The
Mad. 89 (116); Venkatanarasimha
Secretary of State, 28 Mad. 72 (78);
Naidu v. Dandamudi Kotayya, 20
Fischer vy. The Secretary of cue 32
Mad, 299 (303) ;. Pullanapally SanMad. 141 (155).
karan Nambudri vy, Vitiil Thalakat
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WATER.

as is sufficient for his accustomed requirements 1. It has
been held that this right can be received even in those portions of natura] rivers passing through proprietary estates 2
as. ifs exercise does not depend on the
ownership of
the bed of the stream, but a contrary view has been
taken by Sankaran Nair, J.,in The Secretary of State

v.

Janakiramayya 3.

But

this’

right

does

not

include

a right to flood a man’s land because, in the

opinion of the

Government,

has this effect

the erection of a

work

which

is desirable in connection with the general distribution of
water for the public benefit 4; nor does it extend to disturb
existing arrangements to the prejudice of any ryot 5. The
position of the Government in regard to liability for damages
caused to individuals by such irrigation works has been

compared

by

the

Privy

Councilin

The Madras Railway

Company v. The Zemindar of Karvetnagar 6 to that of
persons acting under statutory powers. It is not bound to
repair irrigation works wherever they require: repairand a
ryotwari land-holder has no right to damages against the
Government in respect of loss incurred by him owing to
failure of water caused by such non-repair 7.
The ryot has no right that water should be supplied to
him through a particular source, and the Government has the
right to alter the sources, means, works, etc., from or by

which the
thereto, so
ed soas to
source of
entitled to

water for irrigation is supplied to the ryot entitled
long as his right to water is not prejudically affectcause real damage 8. A ryotwari proprietor whose
water supply is interfered with by another is
an injunction restraining him from such interfer-

1 Ponnusawmy

Thevar

y.

The

Collector of Madura, 5 M. H.C.
R. 6; Krishnayyan v.. Venkatachalla
Mudali, 7M, H.C. R. 60; Ramachandra vy. Narayanasami, 16 Mad.
833; Sankaravadivelu Pillai v. The
Secretary
of State,
28 Mad. 72;

Fischer

v. The

Secretary

82 Mad. 141; Nynappa
Veeran, 32 Mad. 423.

of

State,

Servai

v,

2 Fischer vy. The Secretary of State,
82 Mad.

141.

837 Mad. 322.
* Sankaravadivelw

:

;

Pillai

v, The

Secretary of State, 28 Mad. 72,
° Ramachandra v. Narayanasami,
16 Mad. 333.
° LRT, A, 864; 22 W. R. aro 5

Sankaravadivelu
retary of State,

Hischer v. The
32 Mad. 141,

Pillai v. The Sec28 Mad, 72 (78);

Secretary

" The Secretary of State

of

State,

y. Muthu

Veeran Redd, 20 M. L. J. 869.
& Per Subramania Ayyar, J. in

Sankaravadivelu Pillai v. The Secretary of State, 28 Mad. 72; Nynappa

Servar y, Veeran, 32 Mad. 423,

Ryot’s right
to water,

64. -

THE RYOTWARL TENURE,

[cHAP. IV.

ence 1, The right of the ryot to receive the accustomed
supply of water is not based on any contract with the Government? though a contrary view has also been taken 3, According to Subramania Jyyar, J.,it is of the nature of-a

right in rem 4 and on this principle apparently

Right

of

cultivation,

it has

been

held that the persons at whose instance the Sub-Collector .
interfered with the source of supply to the plaintiff were
held liable in damages to the latter 5 and the contrary has
been held in Chinnappa Mudaliar v. Sikka Naikan 6.
Ordinarily the holder of a ryotwari holding has the
right of cultivation also and is therefore at liberty to arrange
for it from time to time either by granting leases or letting
it to purakudis for waram or under what is usually called
the pannat system by labourers paid by wages in grain 7,
Butthis being only a presumption, there is nothing
to

prevent the tenant of such ryot from proving that he hasa

Dharkhast
grants.

permanent right of occupancy in the holding 8. But
this
right being of a special character, it must be
strictly
proved 9,
்
Dharkhast grants are grants made by Governm
ent
of lands at its disposal, consisting of waste
lands or
of lands relinquished or abandoned by ryots.
They
are
regulated by rules contained in Standing Order 15 of the
Board of Revenue.
Various officers are empowered to dispose of various classes of Crown lands, the officers’ power
depending on their pcsition and the importance of the lands,
These officers specially empowered by the dharkhast rules
to dispose of various classes of Orown
‘Rama
Aiyar,

81

Odayan
Mad.

v.

Subramania

171,

* Per Subramania

ள்

Ayyar,

J.

in

Sankaravadivelu
Piilai
v.
The
Secretary of State, 98 Mad. 72; The
Secretary of State y. Muthu
Veeran
Reddi, 20M. Ti. J. 869 ; Nynappa
Servat v. Veeran, 82 Mad. 423,
:
* Chinnappa Mudaliary. Sikka

Nathan, 24 Mad. 36.
* Sankaravadivelu Pillai vy. The
Secretary of State, 28 Mad. 72.
* Ramachandray, Narayanasamiy
16 Mad. 333,

* 24 Mad. 96,

1

lands either

in the TES

Chidamtaram Pillai

vengadatha Ayyangar,

vy.

TViru-

7 M. 1. J. 1.

° Cheekati Zemindar vy. Ranasooru

Dhora, 28 Mad.
318 ; Veeranan
Ambalam v. Annasani Aiyar, 21 1]...

L. J. 845; Venkatachala Goundan
4. Rangaratnam Aiyar, 24M.
J.
911 ; Sadasiva Ayyar J. in Chinnan
v,

169,

Kondam

Naidu,

296

;

M,

UL.

J.

Hix

® Seshamma Shettati v. Chickaya
Higade, 25
Mad.
507 3; Anantha
Padmanatha
Pillai
ஏ,
Gopala-

krishnier, (1915) M. W, N. 277,

ie
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instance or on appeal made to them are really agents appointed by the Governor-in-Council in that behalf and the
acts of the officer wishin the scope of his authority are binding upon the Crown as if they were done by the Governorin-Council himself!.
Therefore when land was granted
on dharkhast by the Deputy
‘Tahsildar and confirmed
by the Deputy Collector as provided for by the rules,
such a grant cannot he annulled by the Deputy Collector,
the Collector or even the Governor-in-Council, in the absence

of fraud, misrepresentation or mutual mistake 2. When a
grant has been obtained by fraud, the proper course for
the party affected thereby is to apply to the Revenue
authorities to set it aside and grant itto himself 3. According to Seshagirt Ayyar J. when the assessment payable under a dharkhast grant is classified under the heading of
Shivatyyama, no property in the land comprised in the grant
passes

to the

grantee,

and it remains

to

be at the

com-

plete disposal of the Government 4. The authority conferred by the Government
under the dharknast rules
on the several officers not being made
by virtue of
statutory rules or statute, their respective action in the
disposal of lands under those rules is not subject to any
control other than that specially provided for by the
dharkhast rules, and

Regulation

I of

1803,

II of

VII of 1828 has no bearing on the question

5,

1803

or

A grant of

land was made by the Tahsildar and an appeal was preferred
to the Sub-Collector under the rules, who, instead of dispos-

ing

of the

appeal

himself,

forwarded

it to

the Collector.

The Collector made an order annulling the grant, and sent
it on to the Sub-Collector who, in due course, communicated

it to the grantee.

officer was tne
discretion

no

in

revisional
1 The Secretary

tui Reddy,

26 Mad.

It was held that, as the proper appellate

Sub-Collector
the

matter,

powers
of State

in
vy. Kas-

268.

2 4bid.. The Standing Order on

which this ruling is based has
amended in 1908, _

been

* Annammal y. Venkata Raghava
Chari, 13 M.L.J. 187,

9

who did
and

as

grants

W., ho

(1914)

exercise

any

Oollector

under

* Rama
State,

not
the

the

Raov.
M.

had

rules,
The
W.

the

Secretary of
N.

Sees

0

ee

° Sappani Asari y. Fhe Collector
of Coimbatore, 26 Mad. 742,
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grantee obtained a good title to the land granted 1. Failure
to observe the formalities prescribed by the dharkhast
rules before the grant is made does not invalidate it,

if itis made by
the same.

officer

an

competent to grant

otherwise

Omission to publish the application by tom-tom

in the village, get the signature

of the

nearest landholder

and put up notices in two places does not render the grant
invalid 2 ; neither omission to consult the Presidency Port
Officer 8, nor failure to dispose of lands in the manner
indicated by the rules 4, renders the grant invalid.
Where
the plaintiff who had a preferential right to the land under
the dharkhast rules stated that he did not want

it, and on the

faith of it, the defendant cleared the land of prickly pear, but
subsequently the plaintiff broke faith with the defendant and
obtained the land for himself,

it

was

held

that

he

had

a

good title to it 5. ands acquired by lessee on dharkhast
during lease is not appurtenant to properties held as lessee 8.
Jurisdiction
of Civil
Courts in res-

pect of dharkhast grants.

Civil Courts have jurisdiction to take cognizance of
orders passed by Revenue officers under the dharkhast rules
and it is not taken away merely because the grant is alleged
to have been made under the dharkhast rules? . They have,
however, to concern themselves only with those rules which

define the officers competent

to make

such

assignments of

land, the extent of their authority including the description
of lands which the said officers may dispose of under the

dharkhast rules, and the degree of control by a higher grade
officer to which the exercise of such authority is subject 8.
But they have no jurisdiction to set aside grants made by an
officer competent to make them merely on the ground that
1 Sappani Asari v. The
of Coimbatore,

2 Periaroyalu

26 Mad.

Reddi

Reddi, 18 Mad. 434.
3 Hummade Behari

Collector
Royalu

v.
y. The

Secre-

82 Mad. 300;5 M.L, IT. 31; Kana
Goundan v. Raghava Reddi, 1 L.W.
410; Of.
The Secretary of State v.
Krishnama Chariar, 1 L.W. 225.

5 Periathambi Goundan

1,

Peria

® Devaramani Bhogappa v.

Pedda

23 M.

Gowd,

(1915)

1 Kullappa

Naik

Chariar,4
M. H.

tary of State, 31 Mad. 264,
4 The Secretary of Statev. Bundeppa

Goundan,

Bhinaka

Me

W.

N.

148.

742.

R.

Ramanuja
429;

The

Collector of Salem y. Rangappa, 12
Mad. 404; The Secretary of State y.
Kasturi Reddy, 26 Mad. 268 (273,
286).

8 Per Bhashyam Ayyangar, J. in
The Secretary of State v. Kasturi
Reddi,

26

Veera

Vandyan

Mad.

State, 30 Mad.

L. J. 593.

v.
C.

268

y.
461,

(277) ; Muthu-

The Secretary of
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the formalities prescribed by the dharkhast rules have
not been followed 1; and they cannot compel the revenue
authorities to make asettlement with a particular person
on the ground that he is entitled to preference under the
dharkhast rules2.
There was a difference of opinion between

Str Arnold

White

C.J., and Benson J.

in Muthuveera

Vandayan v. The Secretary of State 3, whether the civil
court could interfere with the decision of the appellate
revenue authority which reversed that of the inferior
revenue authority on the ground of irregularity of procedure
when patta had been issued.
Sir Arnold White, C.J. held
that if, in such circumstances, the Civil Court found that there

was no evidence of irregularity, it eould set aside the
decision of the appellate authority, though not of the
inferior authority ; while Benson J. held that it could not
question the sufficiency or otherwise of the grounds on
which the Revenue authorities, original or appellate, acted
if they had otherwise jurisdiction, and in the Letters Patent
Appeal presented on account of this difference of opinion,
Miller J. agreed with the view taken by Benson J4 .

1 Periaroyalu

Reddi

vy.

Royalu

Reddi, 18 Mad. 434 ; The Secretary of
State v. Kasturi Reddi, 26 Mad. 268

lector of Chingleput,
Periaroyalu Reddiv.
18

Mad.

434

; The

6 Mad.
Royalw

Secretary

308 ;
Reddi,
of

State

(277); Sappani Asari v. The Collector

v.

of Coimbatore,26 Mad. 742 (753, 754);
Muthuveera Vandayany.
The Secretary of State,29 Mad. 461; Karia
Koundan y. Raghava Reddi, 1 L.

Sappant Asariv The Sub-Collector
of Commbatore, 26 Mad. 742.

W. 410.

்

* Subbaraya Mudaliy. The Sub-Col-

Kasturt

Reddi,

26

Mad.

* 29 Mad. 461.
* Muthuveera
Vandayan
Secretary of State, 30 Mad.

268;

v. The
270,

CHAPTER
PERMANENTLY

Hindu system of revenue administration.

V.

SETTLED

ESTATES.

Before dealing with the introduction of the permanent
settlement and its effect on the existing institutions, it is
necessary to have a general idea of the revenue administration that existed before that date.
Under the Hindu
system of Government, there were two principal officers
in

every

village

representing

the

king,

the

headman

variously called 1 and the karnam.
The duties of the former
consisted in assigning land to new settlers,in receiving the revenue due from each occupant, and in forwarding the general
business of cultivation within the limits of his jurisdiction ;
the latter was required to keep an exact register of the
quantity of land held by each ryot, the part of it cultivated,
his means of cultivation, the actual produce, the proportion
he was entitled to receive from the crops, whether by
agreement or usage, the share actually received from him,
or the payments made by him, as well as an account of '
every other circumstance or transaction in his village,
connected with the tenures under which the lands were
held. Above them were Collectors of Districts or divisions of
the province, and head or provincial officers who superintended the department of collection and receipt.
Besides, the
accounts in detail were transmitted to another officer appointed in each district who formed therefrom abstracts of the
state of cultivation and the capacity of the several villages
within his district, and the provincial or head accountant
registered all samads and territorial grants of every kind.
Thus the Government was constantly and regularly furnished with every necessary information respecting its land
1 As to which see ante, p. 40.
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revenues and other territorial rights 1. The Hindu kingdoms
wete suojestei to the
Mahomedan invasion which began
in the eleventh
century.
In the struggle that ensued
between

the

Mahomedan

invaders

for supremacy, many of the
of the latter began

and the

revenue

Hindu

officers

to assert independance

and

Kings

servants

and lay claim to

the lands under their charge.

In the end

the Mahomedan

invaders

as

remarked,

were

successiul,

but

already

their

conquest of India was not complete and did not affect
internal constitution of the villages except by raising
revenue

thereon2.

It,

however,

led

to the

the
the

introduction

of

Persian names and terms todenote ideas connected with
Jand tenures, though these names and terms rarely imported any fresh ideas, and the most important change it made
in the administration of revenue with which alone we are
now concerned, was the introduction of the system of
collection of revenue through intermediate agencies.
The Mahomedan conquerors left that portion of the
country in the possession of Hindu Rajas and their former
revenue Officials on their agreeing to pay a tribute or money
payment and dividedthe rest of the country into many
portions or districts and placed each of them under collectors
of

revenue,

which was
The word
occupant

who

at

first

went by

the

name

of

Crories,

subsequently changed into that of Zemindars®.
zemindar is defined by Wilson 4 to mean “an
of

land:

a

landholder.”

In

its

original

signi-

fication it denoted no more than a collector of revenue
and did not convey any idea of lordship over, or proprietorship of, the lands under his charge ® , which

was, however,

asserted in the declining days of the Moghul Empire. The
zemindar was merely the holder of an office whose duties,
according to the terms of his appointment were to superintend the portion of the country committed to his charge,
to do justice to the rycts and peasants, to furnish them
with the necessary advances for cultivation and to collect
1 Fifth Report, If. 11, 12.
2 Ante p, 15.
3 172745.
னார் Dei.

:

+ Glossary, 562.
5 Fifth Report, 11. 7 ; Mr. Campbell’s paper, ibid, 753,

Zemindars
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But the office of zemindar was not strictly hereditary but
like all things Indian, became hereditary; and though it
was hereditary, the amount payable by him was not fixed
but was liable to increase at every renewal

of the contract;

and
the holder was dispossessed if he failed to pay
punctually the jumma fixed on his malikana.
In course
of time, his hereditary right to the malikana was so well
recognised. that, even when he was dispossessed for nonpayment of revenue, he was considered as being entitled to
it.
During the time of the Mahomedan government, the
office was considered impartible asa matter of administrative convenience 1.
In their treatment of the zemindars in the Northern
Circars,

the

Mahomedan

Government

made

a distinction

between the hill zemindars and the zemindars on the
plains. The former who were the descendants of ancient

Rajas and who

could not be completely

subdued by them

were allowed to exercise their original rights in the country
and to enjoy the Government share of the produce on payment of a tribute, while the zemindars on the plains who
were generally the descendants of revenue officers and who
were completely subdued by them were never acknowledged
as independent or tributary chiefs oras kaving any property
in the land 2,
The inherent defect in this system of administration,
especially when the jumma was compounded for a fixed
sum,

was

the

tendency

on

the

part

of the

zemindars

to

exact as much as they could from the ryots.
As long as
the central power was strong enough to have its arms
felt throughout the empire, the provision in the grant
safeguarding the interest of the ryots was strictly observed
and there was no infraction of their rights.
But the
Moghul
empire had reached its zenith in the reign of

Aurangzebe
imperial

and its decline

throne

was

began

thereafter

after his death.

occupied

by

a

series

The
of

indolent and incapable Emperors who cared only for pomp
and Sensuous pleasures.
Their power was not felt in the
1 Mr. Campbell's Paper, Fifth Report, Il. 773,

® Fifth Report, Il. 5,6; Mr. Campbell’s Paper, ibid, 771,

Treatment
of hill zemindars
and
those on the
plains.

Defect in
the system.
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provinces and their Viceroys therefore began to act on
own behalf, though their dependence on the Emperor
They therefore found it in
up.
nominally kept
interests to get on well with the Zemindar-Collectors
the result was that the latter had their own way in

It was during

dealings with the ryots.

this period

V.

their
was
their
and
their

that

the zemindars began to assert claims to the soil and to
make various collections from\ the ryots and to dispossess
them if they failed to pay.
Different
kinds of
Zemindars.

When

the

Northern

Cirears

came

under

the Hast

India Company, thay also adopted the system of collection
of revenue through zemindars by giving them leases either
annually or for terms of three or five years !. In the case
of havelly lands 2, they collected the revenue by means
of renters.
At the time of the permanent settlement, the

zemindars in the Northern Circars comprised the following
descendants of ancient Rayjas
classes of persons :—(1)
(2) descendants of the
revenue officers of the Moghul Empire ;({3)renters of havelly
lands.
ns
and their former revenue officers ;

Poligars or
Palayaka-

rans.

Similar

to

the

zemindars

of

the

Northern

Circars,

were the Poligars or Palayakarans of the Ceded Districts
and the Carnatic, who rose to power under similar events
and similar circumstances.
Their history will be found

described in the Fifth Report 3 and in the undermentioned
cases 4. They comprised

(1)descendants of ancient Rajas; (2)

leaders of banditti of freevooters, who,

for

the

preservation

of internal order in the country, had been

either

entrusted with the charge of police or had

been

take upon themselves that kind of service

(8) ; descendants

of persons who had held offices of trust under
Governments, and who had been given certain
1 Fifth Report, 11. 22. 23.
2 These were lands which consisted

of the old demesne or household lands
of the sovereign, and
to towns resumed by

districts near
the Mahom-

medan Government and appropriated
for the peculiar support of their
garrison and establishment, Wifth
Report, 11. 10;
Godavery Dt. M.

245; Kisitna Dt, M.
patam Dt.M. 114.

°,

expressly
suffered to.
the Hindu
villages as
848;

Vizaga-

II. 87, et seq.

*.
Naragunty Lutchmeedavamah
vy. Vengama Naidu,9M.
I. A. 66;
Lekkamani 1. Puchaya Naicker, 6
M. H. C. R. 208 (220-221) ; Kali-

yana Rengappa v. Yuva Rangappa,
28 Mad, 508 (512, 513); 821. 4. 261..

OHAP.

“*
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POLIGARS.

inam either as rewards for their service or partly for them or
partly for the maintenance of a body of horse and foot ready
16106 called at the requisition of the Sovereign; and (4) renters
or

of districts

revenue officers,

including potails, who,

Kavalgars 1.

troublesome times, designated themselves
of

in the case of the zemindars

the

Northern

Circars,

in

As
no

poligars, except perhaps those who were descended from
the ancient Kajas, were considered to have any proprietary
interest in the land under their charge 2. Their history and
their treatment:of thein by the British Government are well
described in the following extract trom the judgment of the

Madras High Court

in

Lekkamani v. Puchaya Naiker 3:

“The name ‘Poligar’ appears to have been applied betore the
Mahratta

Invasion to

persons holding,

in the

southern and

western portions of the Madras Presidency, the position of
those who had acquired the name of Zamindar in the Nor:
thern Districts, and substantially the history of the two classes
Originally the descendants of officers of Police
is similar.
and Revenue agents of Hindu Sovereigns, they advanced
themselves to the positions of chiefs, maintaining military
As.
strongholds.
forces and possessing fortresses and
upin
rulers
such they were employed. by Mussulman
holding subjection to their Government and managing
the collection of revenue; and although (as remarked by
Mr. Mountstuart Elphinstone in his History of India) it
seems doubtful whether they were more than chiefs enjoying some degree of independence before the time of
Aurangazib; yet, in later times, by embracing the frequent
opportunities for refractoriness and the extension of their
inefficiency of the
powers, afforded by the weakness and
of tributary
independence
the
to
reached
they
ruling power,
position
that,
feudatories and proprietary holders of land; and
they or their descendants, were in general permitted to
enjoy, hereditarily down to the establishment of British
Government. hat permission, however, cannot be pronounced to have amounted to a positive recognition establishing
their assumed rights, generally (except, perhaps, as respects
டா Fifth Report, I. 88.

* Ibid:

10

டு
ன்

5 6 M.H, OC. R. 208 (220, 221),

்
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traced heriship

through

a

(CHAP.

long

descent

V.

from

or officers who had received villages in Inam), because

of their not unfrequently having been deprived of their
rights.
But it can hardly be doubted that it was decisive
and retensive enough to give strong claims to such a recognition. Indeed, the Company’s officers appear to have at first
regarded them as already possessing established titles as
landed proprietors;

and

although

that

view was,

after a

time, modified, nothing was done indicating any doubts as
to the strength of the claims of both Zemindars and
poligars to be secured in such titles; or any wish in opposition
to a compliance with such claims.
“Among the first.acts of the Company’s Government
were the reinstatement
of some Poligars who
had been driven out of their Palayams,
and the confirmation of the others
(save a few who
continued
rebellious)

in

the

enjoyment

of

their

estates,

upon

the

conditions of rendering to the Government their tribute and
services

(which were soon after converted into

jumma or rent adjusted
of

the lands), and

of

ryots for cultivation:
were caused

according to the
the

regular

and when,

an increased

productive value

letting of their lands

to

subsequently, disturbances

by the Poligars of some

districts,

the

Govern-

ment, in the course of which was deliberately decided upon
and pursued, treated them as insubordinate landholders who
exercised powers incompatible with the position of subjects,
and paid an insufficient jumma.
They were coerced to
surrender all their civil and military administrative powers,
and had their jumma increased to a new temporary assessment to an amount which left them more of the returns
from the land than was consistent with any other position
than that of proprietors.

When,

again,

on the

recurrence,

after such assessment, of rebellious conduct on the part

of

some Poligars in the Tinnevelly District, their palayams were
taken from them, some of the lands were added tothe holdings of other deserving Poligars.
Other Palavams too,

‘that

were

given

up

to

the

Government

because of the

discontent of the holders with the new assessment,

that their

actual

productive

qualities

might

be

in order

known,

GHAP. v.]
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were upon the proper rates of jumma being fixed, returned
with the exception of one or two sequestered on special
grounds) to the former holders, and in one or two instances,
at least, to the heir of a former holder’’! ,
Though these zemindars and poligars were allowed to

continue hereditarily in the
daries and palayams as long
revenue thereon, it was

never

enjoyment of
as they paid
constant

but

their zeminregularly the
was

liable

or Strcar lands, who were placed on the same footing as the:
1 ‘The

zemindars.
above

Under the

observations which

were made with regard to the Carna-

tic Poligars apply equally to the Poligars of the Ceded Districts.
4 Fifth Report, I. 624, 625.
|

instructions

of the

% Fifth Report, iI. 46.
* Thid, 47,

® Toid, 50; 335
8 Tbid, 317.
7 Tbid, 316,

manent
settlement,

to

fluctuation.
Under similar circumstances in Bengal, the
Governor-General, Lord Cornwallis, with the approval of
the Court of Directors, introduced the permanent settle-.
ment system.
Political and financial
considerations, as
well as a desire to create a landlord class similar to that in
England, induced him to propose the system 2. After its introduction in Bengal in 1793, the Court of Directors in their
despatch
to the Madras Government dated
21-4-1795
expressed a desire to see the Bengal system introduced in Madras 3, and the Supreme Government in 1796
asked the Madras Government to inform them of the measures they had taken
for carrying out the instructions
of the Court of Directors 4. The proposal for the introduction of the permanent settlement in Madras did not find
much favour with the officers here, except with regard to its
application in the Northern Circars. which had long been
under zemindars, but in 1799 positive orders being issued
that Collectors who were found incapable or unwilling to
carry out the system would be removed 5, circular instruction were sent out by the Board of Revenue to all Collectors
for fixing the peishcush and dividing the estates 6. A special
commission was appointed in 1802 for fixing the peishcush 7,
and Regulation XXV of 1802 was passed for carrying out
the purposes of the permanent settlement.
The introduction of the permanent settlement system gave
rise to another class of landholders, the purchasers of havelly

existing

Introduction

of the per-

Board

Creation of
another class
of zemindars.

ன்

'
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of Revenue!

issued in October 1799 the ancient zemindars

were assessed

at two-thirds of the collections made by them,

and in computing them, theincome derived from their private
lands was also taken into consideration 2. The havelly
lands, comprising not only lands known by that name in
the Northern

Circars, but

also

lands under

control of the Government, known

the

immediate

as Sircar or ayan lands

in the Southern partof the Presidency, were parcelied out
into estates, or muttahs as they were called in the Salem Dis-

trict, and sold to the highest bidders3;

each of these estates

- was to cOmprise all villages watered by one tank and not
detached villages 4. It was then stated that the wish of the
Government was to leave the construction and care of the
tanks and watercourses entirely to the proprietors and to

keep

them

in

its own hands only

where the works

were

of general importance to the country, or too extensive to be
entrusted to the charge of individual proprietors, or where

for other causes, ib was considered advisable so to keep them®5,
The

Effect of the

permanent
se.tlement,

effect

of

the permanent settlement

has

been

to

convert the precarious tenure of the zemindars into இ permanent one ®
It gave them and also those
created’

after

1802 a right to hold

their

zemindaries for ever

on a

fixed revenue, with heritability and transferability. Section 2
of Regulation XXV of 1802 purpo
to transfer
rts the proprietary rights of the soil to the zemindars.
The authors of
the permanent
settlement having
been brought’ up
in

_

~~.
!

the

midst

oi the

English

feudal

ideas

of

property,

and having witnessed the dispossession of zemindars
by the Mahomedan Gevernment, and of ryots by the
zemindars,
concluded that in India also the proprietorship of the soil
belonged to the Crown, and that
idea is expressed in the Regulation also. In a former
Chapter this subject has been exhaustively dealt with 7. In
discussions which preceded the permanent settlethe
ment
in
Bengal,
Lord
Cornwallis with - whom
iva
2
8
4
&

Fifth Report, Il. 322, para 17.
Ibid,

324, para 25.

Ibid, 380, para 58.
Ibid, 831, para 59.
Ibid.

5 Preamble to Regulation XXV of
1802; Raja Venkata Rangayya Appa
Rao v. Appalarazu, 20 M. Lh. J. 728.

Chapter I, pp. 16—20.

sa
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admitted that
this point
agreed on
Shore
Sir John
Lord
the ryots had property in the land they cultivated.
Cornwallis in his minute dated 3-2-1790 1 argued that the’
proprietary rights of the soil conferred on the zemindars
were not inconsistent with the right of the ryots to hold:
possession of the lands they cultivated as long as they paid

the rent thereon, though the zemindars could not
from

them

any

nor dispossess

thing more

them;

than

the

demand

accustomed

and Sir John Shore

rent,

was of opinion

that the zemindar performed acts of authority unconnected
with any proprietary right, that the Government had rights
without teal property, and that the property of the one,
and the rights of the other were in a great measure held’
at discretion?.
In the instructions issued by the GovernorGeneral to the Madras Government prior to the introduetion of the permanant settlement in Madras, the former
distinctly informed the latter that the acknowledgment of the
proprietary right in the zemindars existing, or those to be
created, was not to be allowed in any respect, to affect the
rightsoi the ryots or others, who had been, inany respect, sub:
ject to the authority of the zemindars or other land-holders ;

nor was it to be construed to preclude Government from
passing any laws or regulations which might occasionally
be deemed expedient, for the protection of the rights of the
ryots,

or

of

other

persons,

or

for

other

purposes,

which

might be deemed essential to the good government of the
country 8. The
same view was also expressed in the
instructions issued to the collectors by the Board of Revenue
in 1799 4. Notwithstanding
all such dezlarations, no
provision was made in Regulation XXV of 1802 safeguarding the rights of the ryots, and when this lacuna was felt, Regulation IV of 1822 was passed at the instance of Sir

Lhomas Munro,

which declared that the former Regulation

‘was not intended to define, limit, infringe or destroy theactual
rights of any description of tenants. The words “ proprietary

possession” used in Section 2 of Regulation XXV mean the

possession and

rights of a proprietor in the

1 Fifth Report,1. 615.

3 Tbid, 601.

technical sense

8 Fifth Report, IL. 5.

* Ibid, II, 326, para 34,
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in which the word is used, viz., the person who pays
revenue immediately to the government 1. Inasmuch
the rights of the ryot are derived independently of
Government, the grant of the proprietary right of the
conveys only such right as the Government had in
lands.

case

Fixing of
peishcush.

If the Government

of waste

¥.

the
as
the
soil
the

owned hoth the waramis, as in the

lands, lands relinquished

or

abandoned

by

tenants, the grant will be of both warams, but in other cases,
only the grant of melwaram.
Prima facie the Government
or melwaram, its assignee,
share
being entitled to the royal
the zemindar, is entitled only to melwaram2. Under the
permanent settlement, the entire waste in the zemindary is
conveyed to the zemindar 8.
The assessment thus fixed is permanent. and unalte-.

rable, and the zemindar cannot ask for remission on account
drought, inundation or other calamities of the season +. On
the fixing of such assessment, he is granted a Sanad-t-milko-\
yat-i-istimrar or deed of permanent property in which the
conditions and articles of the tenure areentered, and the

zemindar is required to execute

a corresponding kabuliat ©.

When any dispute arises as regards

regulated in accordance with
The

permanent

assessment

assessment, it is to be,

the sanad and the kabuliat® .
thus arrived

at.and fixed: is”

exclusive of revenue derivable from “‘the several heads of salt
and saltpetre—of the sayar, or duties by sea or land—of the

abkari, or tax on the sale of spirituous liquors and intoxicating drugs—of the excise on articles of consumption—of all.
taxes personal and professional as well as those derived from :
markets, fairs and bazars—of lakhiraj lands (or lands exempt
from the payment of public revenue) and of all other lands
paying only favourable quit rents 7,” and no land is to be’
considered as being held on condition of performing
police duties, unless it isexpressly mentioned in the sanad,
‘The Collector of Trichinopoly, 1
Lekkamani IT. A. 282 ; 14 Ben. L.R.
115; 21 W. R. 358.
2 Innes J,in Fakir Mahomedv.Tirumala Chariar, 1 Mad, 205 (212); Venkata Mahalakshmamma y. Ramajogi, 16 Mad 271; Venkatanarasimha
Naidu v. Dandamudi Kottayya, 20
Mad. 299 (302) ; Narayana. Ayyangar

v. Orr, 26 Mad. 252.
5 Instructions to Collectors, Fifth '
Report, 11. 324, para 27; Narayana
Ayyangarv. Orr, 26 Mad, 252,
+ Section 6.
5 Section 3.
8 7648,
ig
7 Section 4. ©
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and such lands are to te disposed of in any manner
the Government thinks fit!.
The assumption
of the
sayar does not include the rent derivable by the proprietor for orchards, pasture grounds, and fisheries
or for warehouses, shops or other buildings,
it being only
ground rent?.
But hehas no right tolevy moturpha or

trade-tax

from

artisans

in

his

zemindari3.

Ghattu-

thumulu which is a cess paid by an inamdar for the purpose

of enabling the zemindar to keep the tanks in repair is
not ‘‘ revenue’. within the meaning of Regulation XXV
of 1802, and therefore the zemindar can collect it 4. He
has no right to resume inams granted before the permanent settlement 5 ; nor such inams the jodi payable thereon
alone has been included in the peishcush at the time of the

permanent
payment

settlement.
of the public

The
revenue”

words

“exempt

are not

the

from

same

the

as “‘free

of money payment to the zemindar’’ 6, Therefore it was held
that, in cases of inams granted before the permanent settlement by which personal services were reserved to the zemindar, he had the right to resume them, and that it was for
the Government to show that they were not included in the
assets at the time of the permanant settlement 7.
Section 8 of the Regulation gives power to the
zemindars to alienate by gift or sale, or otherwise dispose of
their proprietary rights in the zemindary in whole, or in part
without the previous consent of the Government, and enacts
that, unless such.transfer is recorded in the office of the
Collector, it is of no legal force or effect, nor does it exempt the
alienated part from being proceeded against for the entire
revenue.

‘T’he earlier Madras

1 Seciton 5.
2 Instructions of the Board of Reevnue Fifth Report,

Il. 321, para 14.

5 Vedanta v. Kanniyappa, 9 Mad.
‘14 (F.B.)
4 Venkata Narasimha Rayudw v.
Raja Venkata Rengayya Appa Rao,
(1914) M.W.N.

373; 1 L.W.

333.

cases8
M.W.N.

held

that

any

alie-

782.

® Raja Venkatarangayya Appa Rao
y. Appalarazu,

20 M.L.J.

Parthasarathy

Appa‘Raov. The Sec-

retary of State, 38 Mad,

728: Raja
620,

1 Toid.
§ Subbaroyalu Naik y. Rama Reddi
1M. H.C. R. 141; Pitchakutti Chetti

6 The Secretary of State vy. The
Raja of Pittapur,
(1913) M. W.

Ponnamma Natchiar, 1 M. H. 0. ௩,
148; Syed Ali Saheb v. The Zemin-

N.

dar of Salur (Holloway J diss) 3 M.
H. C.R.5; The Zemindar of Bobbily

478:

24M.

L, J.

580;

Rama

Rao v. The Secretary of State, (1913)
M.W.N.

639;

Tadikonda Buchi

Vir-

abadrayya vy. Sonti Venkanna (1918)

vy. Sitaramayya Garu, 3M. H.C.R,

Zemindars’

power of alienation.
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was not registered in the office of the Collector

was not binding either on the grantor or his successor; but
the Privy Council bas held 1 that the restriction on alienation was imposed only to secure the interests of the
revenue, and to prevent the severance of the zemindary
without notice to Government,

Alienation

of

part.

Separate
registration.

and

that the

zemindar

had

no ‘power to disturb grants, otherwise valid, made by his
predecessor. A permanent lease is nota transfer within the
meaning of the Regulation and does ‘not require registration2.
Ji a portion of a zemindary is alienated, its lability
for payment of revenue due. on the entire zemindary
remains, unless it has been separately registered in the
office of the Collector 3.
For the purpose of such
separate registration, procedure is laid down in section ர.
of Regulation XXV of 1802, section.2 of Regulation XX V1 of 1802, and Act I of 1876.

requires

the

zemindar’

Collector

with

true

Section

or

and

9 of the first Regulation

landholder

accurate

to

accounts

furnish the
of the

entire

zemindari and of the portion to be

separated

to fix the revenue

portion, and section 2 of

of the

separated

to enable him

Regulation XXVI requires the Collector of each district to
keep public registers for the purpose
of registering the
landed property within the district, and to enter all transfers. of land from one proprietor to another.
Though
there is a only a duty imposed on the Collector to register and
subdivide all alienations, no remedy is provided for in the
Act for his failure to perform it.
The Madras High Court
held in Ponnusamy Thevar.y. Collector of Madura 4 that;
where the duty of registering and subdividing was imposed'on the Collector, he was bound to take the necessary steps
to validate the transfer, on the principle that there could be
no right without a remedy, and that the Court could compel
the Collector to register and subdivide it, if such transfer was
1
Venkateswara Yettiappa Naiker
y. Alagoo Mutiu. Servaigaran, 8 M.
ம.
A.
327; Muthu . Vaduganatha
Thevar v.
Doraisingha Thevar, 3
Mad, 290:S 1. A. 99; Vizianagaram
Maharaja
5,
Suryanarayana,
9

Mad. 307; 18 I. A. 32,
“? Venkatswara

Alagoo

Vettiappa Naicker v.

Mutiu Servaigaran,

8M.

I,

A. 327; Kondappa Naick v, Annamalay Chetty, 4 M.H. C. R. 396;
Muthuvivan

Chetty v. Rani Katiama

Nachiar, 4 M.H,C. BR. 463,
ruling Subbarayulu Naick
FRieddi, 1 M. H.C. R. 141,

®.

v.
.

over-

Ram
ர்

Section 8 ௦4 13௦௨, 3267 001809.

4, 3M. H.C. R. 85; Bommarazu
y. Seshamma, 22 Mad. 438, 9

CHAP,
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SEPARATE
An

REGISTRATION.

application to the Collector

to grant

separate registration of a portion of a permanently settled
estate which has been alienated by court sale is one under the
provisions: of Kegulations XXV and XXVI of 18021. Act 1
of 1876 applies to cases of private alienations and lays down
the procedure to be followed by the Collector in dealing with
applications for separate registration.
As there was a doubt
as to who were meant by the words ‘‘Collector of the District’’

and

“Collector”

‘which declared

in

the Act,

that

those

Act II of 1914

words

were

cluded and to include any officer who

was

passed,

meant to have in-

might

have been, or

might be, authorised by the Governor-in-Council to exercise
the power of separately assessing lands alienated, thereby

validating the orders passed by him before the Act.

Where

both the alienor and the alienee agree before the Collector to
have the separate registration made, he has no jurisdiction
to refuse it on the ground that others interested in
the property object to it 2, and the Collector has jurisdiction to order separate registration, even ifthere isan agreement between the parties to apportion. the peishcush in a
particular way 8, Where, however, one of the parties does
not agree before the Collector to have the separate registration made, he has no jurisdiction tc order it and the Civil
Court alone can 4, Registration follows title 5. The words
“alienor” and: “‘alienee *”’ are reciprocal and imply only
those parties between whom the reciprocal relation exists;
therefore the word “alienor” means the actual party to the
transaction and not a party to any transaction: in the
chain of the title of the alienor, and is not restricted to the

person whose name is entered in the Collector’s register 6. A
permanent

lease not being a transfer of the proprietary right

orownership 7,the grantee thereof is not entitled to have his
1

Bommarazu v, Seshamma, 22
Mad. 438.
* The Collector of Salem v. Peer
Batcha

Saheb,

30 Mad.

106.

Kamalammal vy. Rajw Naiker,
19 Mad. 308; The Collector of Salem
v. Peer Baicha Saheb, 30 Mad.

* :Kamalammal

19 Mad. 308.
11,

106.

vy. Raju Naiker,
;

° Kamalammal y. Raju Naiker,
19 Mad. 308; The Collector of Salem
v. Peer Batcha Saheb, 30 Mad. 106.
6

The Collector of

Salem vy. Peer

Batcha Sahab, 30 Mad. 106.
1 Venkateswara Yeittiappa Naiker
v. Alagoo

1, A, 327.

Mutiu

Servaigaran, 8 M,

ze

PERMANENTLY

SETTLED

name separately registered 1.

ESTATES.

There

[GCHAP.. V.

is no provision in the

Act that any party wrongiully withholding his consent is
to be liable for any loss which the claimant may incur in
consequence of his refusal to consent.
The result of his
refusal is that he is made

one of the defendants

to the suit,

and if unsuccessful, has to pay the plaintift’s costs, and
cannot be made liable for more ?. Any person ag‘grieved by the Collector’s order
directing or refusing
separate registration can enforce his claim ina civil court 3,
and any person-agegrieved by the apportionment
oi the assessment may appeal to the Board of Revenue, the period of
limitation being ninety days from the date of the declaration
of such assessment, and the order of the Board of Revenue is final 4. The period of ninety days runs from the
date when the Collector declares the apportionment of the
assessment, after the apportionment proposed by him to the
Board of Revenue

has been sanctioned, and not from the date

when the Collector himself fixes the amount and submits his
proposal to the Board of Revenue for sanction® . Upon such
separate assessment, the portion so assessed is not liable for
arrears of revenue due in respect of the estate of which it
formed part; nor is such estate liable in respect of the portion
so assessed 6. Power is given to the Goyernor-in-Council to
"readjust at any time the separate assessment,if there has been
fraud or material error inthe apportionment? . The decision
the

of

Power of the
holder of an
impartible

gemindary.

Collector

in

case

a

within his jurisdiction, whether

for or against separate registration, when duly sanctioned as
provided in the Act, can only be questioned in a civil court 8.
In Bhavanamma vy. Ramaswami 9, the Madras High
Court held that the power of the holder of an impartible
zemindary to make an alienation of it, was similar to that of
the manager of a joint Hindu family, and that any alienation,
‘in the absence of necessity, was not valid beyond his life and
would not bind his successors. But the Privy Council in
1

Raja of Vizianagaram

Collector

of Vizagapatam,

1.

The

27M.L.J.

278: (1914)M.W.N. 610: 1 L.W. 638.
2

Raja
Rao,
$
4

Narayanasami

Naidw

v.

Sree

Vellanki Sreenivasa Jagganatha
:
:
33 Mad. 189.
Sections 5 and 6.
Section 7,

® The Secretary of State v. Robert
Fischer,

6

26 Mad,

389.

Section 4.

7 Section 8,

;

Robert Fischer y. The Secretary
of State, 22 Mad. 270; 25 1.A. 16;
ey
9» 4 Mad. 193,
8

CHAP.

vV.]

83.

THE IMPARTIBLE ESTATES ACT.

Sartaj Kuari ர. Deoraj Kuari ! held that the restraint on
alienation under the Mitakshara law was inconsistent with
the custom of impartibility and succession according to
primogeniture and that, inasmuch as the eldest son did not
become’a cosharer with his father in cases where primogeniture prevailed, inalienability depended upon custom which
must be proved, and that, in the absence.of any such custom,
he had full power to alienate in any way he liked.
This

decision was re-affirmed and extended to cases: where the
holder alienated the zemindary by will 2. On the extension
of this doctrine, the Madras Government at the instance of
the Madras Landholders’ Association passed Act II of 1904
restricting the power of the holders of certain zemindaries
and declaring them impartible. The Act applies only to those
estates

mentioned

in the Schedule attached

to it, which

mainly ancient zemindaries that existed before 1802.
4

(1)

of

the

Act

restricts

the

power

of

the

are

Section

holder

to

alienate or bind by his debts any estate or part thereof to
such circumstances as would entitle the manager of a
joint Hindu family, not being the father or grandfather of
the other coparceners, to make an alienation of the joint
property, or incur a debt, binding on the shares of the
other ‘coparceners independently: of their consent, so that
unless there is necessity, he.cannot make‘any alienation or
incur any debt binding on.the estate.
But heis expressly
authorised by section 4 (2) to grant sites for public, charitable
or religious institutions, and to grant mining and quarrying
leases for terms not exceeding sixty years, and leases of the

pannai or home farm lands for terms: not exceeding fifteen
years, provided that every such lease (1) is made by registered
deed and takes effect in possession not later than twelve
months alter its aate, (2) reserves the best rent that can
reasonably be obtained without having regard to any fine
or premium paid or to be paid in consideration of such lease,
(3) contains a covenant by the lessee for payment of rent
and a condition of re-entry within atime therein specified
not exceeding three months, (4) if a mining or.quarrying
3 10411. 2
ரா. கம
-? Sri Raja Rao Venkata Surya
Mahipati Rama Krishna Rao Baha-

| dur v. The Court of Wards, 22 Mad.
383 :26 1. A. 83.
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lease, may make the rent ascertainable by or to vary
according to the acreage worked, or by or according to the

quantities

of any

merchantable,

mineral

converted,

from such estate,

or

substance

gotten,

carried away, or disposed of

or any other land,

or by or

any facilities given in that behalf, and

made
in or

according to

.may reserve a fixed

or minimum rent with or without power for the lessee, in
case the rent according to acreage or quantity in any

specified period does not produce an amount equal to the
fixed or minimum rent, to make up the deficiency in any
subsequent specified period, free of rent other than the

fixed or minimum rent.
be made

under’ section

may submit a draft

Wherever leases are proposed to
4

(2),

of the

either

proposed

the

lessor-or

lease to the

lessee

Board of

Revenue which may approve of it, if, after making such inquiries and issuing such notices as it thinks fit, it is satisfied
that it is in accordance with the provisions of the Act; and a
lease executed by the proprietor in accordance with such
draft is to be deemed to have been duly granted in accor

dance with the provisions of the Actl..

The Act further

prohibits the proprietor from alienating or binding by his
debts the estate or part thereof. beyond his own life for the
payment of land revenue, unless the consent of the Collector
in writing is first obtained

2. Itis, however,

declared that the

Act does not apply to (1) the power of the owner to provide
for the succession of the estate in default of heirs3,

Zemindars’
right to
minerals,

(2) aliena-

tions made or debts incurred:before the coming into force
of the Act4, and. (8) estates thereafter lawfully alienated
otherwise than:by temporary transfer 5,
Where the title of a. zemindar to a village is established
as part of his zemindary, he is presumed to be the owner

of the underground rights in the absence of evidence that
he has parted with them 6, and this right is recognised in
“1 Section 5.

2 Section 6,

8 Section 7.
4 Tbid.
5 Section 4 (3)
8 Hari
Narayan Singh Deo v.
Sriram Chackravarti, 37 Cal. 728:
87 1. A. 136, reversing

Sriram Chac-

kravartiv. Hari Narayan Singh Deo

Bahadur, 33 Cal. 54; Jyoti Prasad
Singh v. Lachipur Coal Company,
38 Cal. 845 ; Durga Prasad Singh v,
Braja Nath"Bose, 39 Cal. 696, (P,C.),
reversing Br ojanath Bose y. Durga
_ Prasad Singh, 34 Cal,753; The Nowaghur Coal Co. Ltd. v. Sashi Bhu-

- shan Ray, 19 C. W. N. 375.

©

சற.

ஈம

ZEMINDARS’ RIGHT TO MINERALS.

the Standing Orders of the Board of Revenue, wherein it
is declared that no claim to minerals should be made.on
behalf of the State in estates held on sanads of permanent
settlement 1. Where the zemindar executed a permanent
lease of an agricultural character, and there was no evVidence to show either that he parted with mineral rights, or
that such rights were acquired by prescription, the lessee
has no right to. work the minerals 2; so also the grantee

ofa mogolt
permanent

brahmotiar

granted either before or after the

settlement, who is a permanent.tenure holder, is

not entitled

to them,

the intention

of the

when

parties

there

is no

atthe

evidence

to

show

time of the grant 3,

In Durga Prasad Singh v. Braja Nath Bose 4 certain
villages situated within the limits of the plaintiff's zemindary
were granted on Digwari tenure, which was hereditary and
inalienable, and whose holders were appointed and dismissed

by Government, but there was no separate settlement with
them at the time of the permanent settlement and the rent
reserved was made payable to the zemindar.
The Privy
Council held reversing the decision of the High Court 5,
that the minerals remained with the zemindar, in the

absence of evidence that he ever parted with them,
The duty of maintaining the existing tanks and of constructing new ones, which was formerly undertaken by the
Government of India has devolved on permanent settle-:
ment with the zemindar with whom it was made. He has,
therefore, no power to do away with the tanks in the main-

tenance of

which large numbers of people are interested,

but is charged with the duty of preserving and maintaining them.
His rights and liabilities are analogous
to those of a person or a corporation on whom statutory
powers have been conferred or statutory duties imposed ®
18. O. No. 25. I (a)
2 Hari Narayan
Singh Deo v.
Sriram Chackravarti, 87 Cal. 723:
87 I, A.136 reversing Sriram Chackravartt v. Hart Narayan Singh

{ 39 Cal. 696 (P.C.)
5 Braja Nath Bose
v.
Durga
Prasad Singh, 34 Cal. 7538.
5 The Madras Railway Company
vy. The Zemindar of Kurvetnagar, 1

Deo, 33 Cal. 54.

I. A.

8 Jyoti Prasad Singh y. Lachipur
Coal Company, 38 Cal. 845; The
Nowaghur Coal Co. Lid. vy. Sasha
Bhushan Ray, 19 ©, W. N. 375.

369:

22

W.

R.

279

affirming

The Madras Railway Company v.
The Zemindar of Karvetnagar, 5 M,
H. C. R. 139. -

lity

1

of

0127

zemindars to
maintain

tanks,

,

PERMANENTLY

86:
Unsettled
palayams.

SETTLED ESTATES:

Certain estates of the palayam

[oHaP. ¥.

class

to the

holders

thereof permanent sanads have not been granted are known
as unsettled palayams, as they refused to accept the
offer of permanent settlement made to them by Government, on condition that they continued to pay the tribute
which they have been paying for fifty years past 1. In

Lhe Collector of Trichinopoly v. Lekkamani 2 the Government contended that, in an unsettled palayam the holder
had only a life estate and the right of appointing a successor

was vested in it, but the Privy Council overruled the plea
and held “that the only difference between a palayam or
zemindary which is permanently settled and one that is
not is that, in the former the Government is-precluded for
ever

from

raising the

revenue;

and

in

the

latter,

the

Government may or may not have the power’.
There is
now no difference between the two classes of palayams 3,
The assessment is fixed in both cases, and the succession is
governed upon the same principles. The unsettled palayams
have thereforea demand perpetually fixed, but no permanent

title 4.

Water-cess

Liability of
yemindars

and inamdars
to water-cess.
ம
2ல்

is

levied by Government

by virtue

of

Act VII of 1865, (1) when water is supplied or used for
the purpose of irrigation from any river, stream, channel,
tank or work belonging to or constructed by the Government,
or(2)when water from any such source is received by direct

or indirect flow or by percolation or drainage and irrigates
any land under cultivation or flows into a reservoir and

is thereafter used for irrigating any land

In the latter case the

irrigation

must,

under

cultivation.

in the Cpinion

of

the officer empowered
to charge water-cess subject to
the control of the Collector, the Board of Revenue and the
Government,
be
beneficial to,
and sufficient for, the

requirements of, the crop

ever,

must

not

be

on such land.
made

when

Such

there

levy, how-

is an

engage-

ment
entered into between
the
zemindar or inamdar
or any other description of land-holder not holding under
'

Man

ue Adminis, I. 120; Baden

Powell, . 8. B. I. {11. 131-133.
வய 1 Aye oe 2 மண்ட
ட 15
21 W. R. 358; Narayana v. Chenga-

lamma,

*
5

10 Mad: i.

Man of Adminis. 1. 120;
Loud.

OnaP. v.]
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ryobwari settlement and
the Government, and must be
' made before the end of the revenue year succeeding that
in which

such irrigation takes

empowered
at which,

to

make

rules

place.

under

the water-cess is to

be

The

which,
levied.

Governments

and
In

the

the

is

rate

case of

lands held under ryotwari settlement which are classified
and assessed as wet, no charge is to be levied for water,

but

can be

levied,

if water is taken without

permission

from a source which is not the recognised source
tion for such lands 1
.
feb
;
Following the preamble to the Act,
held that, unless the

work

in

question

of

irriga-

Sankaran Nair, J.
is shown

to

have

been constructed by or on behalf of the government, water

flowing therefrom could not be charged for 2; but this view
was not accepted by Oldfield andBakewell, J./. in The Secretary of State v. Janakiramayya 2. Before the amend-

ment

of section 1 by

Act

V of

1900,

it was

held

the word “supply” implied a previous request,
or implied, and thatthe word “used” presupposed

that

express
freedom

either to use or abstain from, using water and that, therefore,

when excess water from a government canal flowed from it
and submerged a ryot’s land, and stagnating
upon
it
rendered dry cultivation impossible,

and the

ryot

raised a species of paddy called tiruvaranangam

thereupon

paddy,

he

was not liable to pay any water-cess as the water was neither
“used” nor “‘supplied 4.”
This interpretation of the word
“supplied” was not accepted by Sadasiva Ayyar, J. in
The Secretary of State v. Janakiramayya >. In The Secretary of State v. Sawmi Naratheeswarar 6 it was pointed
out that the old section was amended to get rid of the effect

of those decisions,

and that clause (0) of section 1 created a

liability to assessment where the water from any Government source irrigated any land under cultivation, and not
merely was used for purposes of cultivation, and that with
£ Section 1.
2 The Secretary of Statev. Janakiramayya, 387 Mad, 322.
§ 99 M. L. J. 389.

4 Venkatappayyav. The Collector of

:
Kisina, 12 Mad. 407; Krishnayya v.
The Secretary of State, 19 Mad. 24.
உ. 29. Mit
J. 3889,

©

34 Mad, 21,

Construction
of the Act.
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or without the will of the person whose land was benefitted
by the water.
It was further pointed out in that case that
the Act was not based upon the theory of the ownership of

the bed of the tank or water coutse being the foundation of
the right to use the water free of charge.
held that

How far
water in proprietary

estates can be
charged,

the

fact that

water

from

Therefore it was

a Government

source

was mixed with that from another source, or passed through
a river bed or channel of joint, doubtful, or even alien ownership was immaterial and that water-cess could be levied 1.
Section 2 of Act ITI of 1905 declares the bed of all rivers,
streams, nalas, lakes and tanks and all canals, and watercourses,

wherever

and all standing

and flowing water,

situated, to be the

and

all

lands,

property of the Government,

save in so iar as they are the private property of individuals,
and the effect.of this section has been held to create a
strong, though rebuttable, presumption in favour of the
Government 2. According to Sankaran Nair, J. the. declaration of Government ownership contained in the Act cannot
be availed of in the case of the levy of water-cess before the

Act® , but this

view

has

not

been accepted by Oldjield,

Sadasiva Ayyar and Bakewell, JJ.in The Secretary of
State v. Janakiramayya 4 and by Sir John Wallis, C.J. and

Seshagiri Ayyar J. in The Secretary of State v. The Maharaja

of

difference

Bobbili °.

Another

of opinion

in

question

the

on which there is a

Madras

High

Court is

whether
water
flowing
in natural streams
through
proprietary estates can be charged for, when their beds

had been granted to the proprietors thereof. In Kandakuri Mahalakshmamma vy. The. Secretary of State 6 ,

it was held by
therein became

Miller and Munro JJ. that the A tee
the property of the Government,
and

that therefore water-cess could be levied.

The

same ques-

tion arose in The Secretary of State v. J. anakiramayya 7
before Miller and Sankaran Nair, JJ. The former adhered
1 The Secretary of State vy. Swami
Naratheeswarar,

34

Mad21;

The

Secretary of State v. Ambalavana
Pandara Sannadhi, 34 Mad. 366.
2 The Secretary of State y. Janatiramayya, 29 M. Li, J. 889.
:

* The Secretary of State ve Jana-

kiramayya,

87 Mad.

329.

#29 M.1,.J.389,
5 A.S.113 of 1910 (unreported)
8 34 Mad. 295,
1 37 Mad.:322.
sie
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ENGAGEMENT.

in Kandakuri Mahalakshmamma

of State 1, while

the latter doubted its

correctness, and in the Letters Patent Appeal filed owing
to this difference of opinion 2, it was held by Oldfield and
Bakewell,

JJ.,

Sadasiva

Ayyar,

J. dissenting, that

cess could be levied in such cases.
In the
case of The Secretary of State v.The Maharaja
Sir John Wallis, C.J. and Seshagiri Ayyar, J.
follow the views of Sankaran Nair and Sadasiva

water-

subsequent
of Bobbili 3,
preferred to
Ayyar, JJ.-

Engagement is only an undertaking on the part of the
Government to allow the use of its water free cf charge. It
may either be express or implied 4, and may be either with
reference to a certain quantity of water,or a certain acreage.
In respect of a zemindary,
it may be either before or
after
the permanent
settlement 5.
The permanent
settlement itself will be an engagement 6,
Therefore
if the zemindar is able to show that at the time of the

permanent settlement, the income

derivable

from the wet

lands was taken into consideration in fixing the peishcush, or
the village or zemindary itself was treated as wet, there
will be an implied engagement to supply water to that
extent and no water-cess can be charged therefor 7, Where,
subsequent to the permanent settlement, the wet area in
the zemindary is increased, and another source of supply
substituted for the existing source of supply by the introduction of the anicut system, the zemindar is entitled to free
supply to the area cultivated as wet at the time of its
introduction, and not to that at the time of the permanent
settlement 8.
1
+

34 Mad. 295.
The Secretary of State

v. Jana-

kwramayya, 29 M. L J. 389 ; See also
Venkataratnammah v. The Secretary

of State, 37 Mad.
.

§

364.

A. §. 118 of 1910 (unreported)

Secretary

of State,

(1913) M.

W.N,

937.
S
Vadrevwu Ranganayakamma v.
The Secretary of State, 28 M. L. J.
297.

1

Rajagopalacharyulu

v.

The

* Sri Raja Jaghapathi Razu vy.
The Secretary of State, 28M. L. J,
51; . Rajagopalacharyulu
v. The

937 ; Vadrevwu

Ranganayakamma.
v.

Secretary of State, (1913) M. W. N.
937;
Venkata
Rangayya
v.
The

The

297.
®

of State, 28M.

Secretary of Siate, 37 Mad. 355.
5 Rajagopalacharyulu
y.
The

12

Secretary

of State, (1913) M.

Secretary

Venkata Rangayya

eretary of State, 37 Mad:

vy.
355,

W.N.

L. J.

The Se-

Engagement,

In the case
of zemindaries.
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In the case of inams-the- extent recorded.as wet by the

In the case
of inams,

[CHAP. V.

Inam

Commissioner

in

the

title

deed

issued

by

him

1s

prima facie evidence of an engagement to supply water
free of charge to that extent 1, but it-is not conclusive. The
inamdar can show that, notwithstanding the extent recorded
by the Inam Commissioner, he is in fact entitled toa
larger extent, and where the customary flow cannot be as-

certained, the area irrigated will be presumed

to be the’

measure of the quantity of water used at the time of the
grant 2.
A decree of a civil court establishing the right
of the inamdar to a share of the water passing through
a river will constitute an engagement 3, He-can also
show

that

the

excess

the aid of Government
the

water,

or the

of

wet

water

careful

cultivation

maintenance

of the Collector and the
Civil Court
with respect

to the levy of
water-cess.

thrifty
of

and tanks to prevent wastage, and not
increased quantity of water taken 4,
Jurisdiction

irrigated

is due to the

his

to the

with

use

of

channels

use

of

an

When water has once been taken to irrigate lands,
its beneficial
character
and
sufficiency
therefor are
not for the civil courts to decide, but are entirely left

to the Collector, subject

to the control

of the Board

of

Revenue and the Government 5. Where a person was
authorised to take water from a particular government
channel through one pipe, but some one laid a second pipe
without the authority or approval of the Public Works
Department as required under the rules, and the water from
the two pipes was used for the irrigation of the plaintiff’s
lands, it was held he was liable to pay double rate, although
he could not be proved to have laid the second pipe 6. As the
levy is to be made before the end of the year succeeding
that in which the irrigation takes place, the government has
1 Chidambara

Rao y. The

Secre-

tary of State,26 Mad. 66; Lutchemee
Doss v. The Secretary of State, 32
Mad.
456; The Secretary of State
Vs Ramanuja Jeer Swamigal, (1915)

M.W.N. 636,
2 Sethumathava Chariar vy. The
Secretary of State, 1 L.W. 941.
8 Kesari Venkata Subbiah y. The
Secretary of State, 13

M..T.

Sir Raja

Razw v. The

Jaghapathi

131;

Seeretary of State, 28 M.L.J. 51.
4 Appaswami Iyer v. The Secretary
of State, 7 M. L. T. 349; The Secretary of State v. Ambalavana Pandar a
Sannadhi,

34 Mad. 366.

3

12 Secretary of Staiev. Swami
Naratheeswarar, 34 Mad. 21; The
Secretary of State vy. ‘Ambalavana
Pandara Sannadhi, 34 Mad. 366.
.'
~
® Krisina Rao v. The * Collector. of
Kisina. 26 M.L,J, 310: a ue 191,

பாம்ப...

LEVY OF WATER-CESs.

91

no right to charge for prior years as arrears 1. A rule made
by the Government that the Collector has the power to impose prohibitory rates when water is taken without permission
is a delegation of the authority to prescribe the rates, which
is not warranted by the Act 2. Its right to make rules
having the force of law is only with respect to the rates at
which and the manner in which water-cess is to be levied,
-and does not extend to the decision of the question, whether

there isan engagement exempting a land-holder from liability
to pay water-cess, which the Civil Court has jurisdiction to
decide? .

' Ramachandra Appa

Rao

v, The

Sveretary of State, 35 Mad. 197.
2 Kamalammal v. The Secrétary
of State,

8M.

L.

T.

171;

3

.*

Vadrevw

Ranganayakamma

The Secretary of State,
297.
்

ல்

v.

28 M.liJ.

CHAPTER VI.
BENEFICIAL TENURES.

Existence of
beneficial
grants,

The existence of beneficial grants, known originally
by the Sanskrit name, manyams, and latterly by the Arabic
term, inams, after the Mahomedan conquest, can be traced
It was the custom of
to a very remote antiquity in India.
the Hindu Government to grant assignments of lands, revenue free,

and

civil

or at low quit rents, for the

officers,

for the

payment

support of temples

of troops

and

their

servants, and charitable institutions, for the maintenance of
holy and learned men, or for rewards for public service 1.
Grants by
the King and

his minister,

Whenever the King made a grant of land, he was required to give a deed or Sasana evidencing it. The Hindu lawgivers specify what such deed ought tocontain.
In the
Institutes of Vishnu 2, it is stated ‘“‘ To those upon whom he

has bestowed (land), he must give a document,

destined for

the information of a future ruler, which must be written
upon a piece of
(cotton) cloth, or a copper plate, and
must contain the names of his (three)

immediate

ancestors,

a declaration of the extent of the land, and an imprecation
against him who should appropriate the donation to himself
and should be signed with his own seal.’
‘hese grants

were

made

either by the king directly or by his

minister

(Sandhivigrahadhikarin) for and by authority of the king 3,
Both kinds of grants contained similar recitals, except that
the latter contained the statement at the end of the fact
that the minister wrote or made the grant *. In conformity
1 Hifth Report, Il. 12; Hlphin,
Hist, 81; Baden-Poweil,L.BR.B. 8.53.
* Ch.
III. 82;
Yajnavalkya,
Ch, f. V. 317-320 Mandlik’s Vya.

May and Yajna, 197.
;
5 Burnell, South-Indian Paldeo:.
graphy, 108.
ssTbid, 115. ?

CHAP.

VI]

APPLICATION

with the directions

Of

BENEFICIAL

in

contained

the

98

GRAN‘IS.

law-books

Sanskrit

the grants found in South India contained the following
clauses : (a) the donor’s genealogy ; (b) the description of
the nature of the grant, the people or person on whom
it is conferred; the objects for which it is made and
its conditions

the

grant;

and

(d)

dates;

(c) imprecations

attestations

of

witnesses

on

violators

where

the

ot

grant

ig not autograph, but rarely 1.
When they came to be applied to troops is uncertain.
They were in use in Vijianagar and in the States in the
South of India when they were overturned by the Mahomedans.
Such assignments took two forms, one adopted in
the case of settled countries, and the other in the case of
foreign conquests.
In the former case they were for specific
sums equal to the pay due on a district in or near the place
where the troops were stationed, instead of an order on the
treasury, and when they had long been continued and were
large enough to swallow up the revenue of the district, the
collection itself was made over to the chief of the military
body, taking every precaution that he did not appropriate
more than the pay of the troops or exercise any power not

usually vested in other Collectors.
The power to interfere
for the protection of subordinate:rights was retained by the
Government, as well as a claim to any revenue which the
tract assigned might yield beyond the amount for which
they were granted, by the appointment of two or more civil
officers, directly irom the Government, to inspect the whole
of the chief’s proceedings, as well in managing his troops as
his lands.
In the latter case a chief was detached by the
invaders to occupy a remote part of the country and to

maintain his troops on its resources and was allowed to
remain undisturbed until his family had taken root and had
become tenants on condition of service instead of mere.
officers on detachment 2, The origin .of other kinds. of
assignments

will

be dealt with

subsequently

under

headings.
+ Burnell,

graphy, 108.

South

Indian Paleo-

* Hlphin. Hist,

207

81,82,

their
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This practice of allotting lands for the above purposes was followed by the Mahomedan
Government
.with whom
also it was a frequent custom to provide
“for its relations and to reward the higher ranks of its
officers in the military and civil departments by the grants
of large tracts of lands under the name of yjagirs 1, This
was regularly done in the case of the Moghul officers of
state, each of whom held a mansab 1.€. a title with an assignment of revenue (so many rupees per annum) to support
his dignity and also to maintain a certain number of troops,

which he had to call out, when he was required to join the
imperial standard in war, or on ceremonial occasions, or
for duty at court%. These jagirs, generally, if not always,
reverted to the State on the death of the graniee, unless
continued under a new sanad,

for

the

alienation

in

per-

petuity of the rights of the Government in the soil was inconsistent with the established policy of the Mahomedans,
from which they deviated only in the case of endowments
to religious establishments,
and officers of public duty,
and in some rare instances, of grants to holy men, and
celebrated
scholars 2.
These
grants were
known
as
wlk grants, that is, those which gave title to the land.

A

bit

was

of land

was

granted

revenue

free, or

the

land

already owned by the grantee and the revenue thereon

was remitted 3.
Its adoption
by the English.

Inams.

During the earlier period of British rule, the Government of the day following the custom of the country,
adopted the practice of rewarding meritorious services by
grants of jagirs.
This practice, however, gradually fell
into disuse after the receipt of despatches from the Court of
Directors dated 2nd January, 1822 and 27th May, 1829, in
which they expréssed their opinion of the superior propriety
of money pensions to grants of land on all ordinary occasions and directed that grants of ae should be restricted
to Special cases 4,
These beneficial grants are now known as umams, aD
1 Fifth Report,

11. டல

2 Baden- owelh, Ti %, 1: 15

* Baden

Powell, L. R. BI

- 4 Aan of Adminis, 1, 166, "ite 1
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MEANING OF INAMS. |

Arabic term introduced

i

into India after

the

Mahomedan

conquest, the term in use before that date being manyams.
The term manyam is now applied in South India to land
held either at-a low assessment or altogether free, in con-.
sideration of

services done to the state

or

community,

in the case of the officers and servants of the

as

village. This

is the definition of that word given in Wilson’s Glossary.},
which represents the later signification of the term fiat
the introduction of the Arabic term inam. The word imam
literally means a gift.
Wilson 2 defines it thus : “In India,
and especially in the south, and amongst the Mahratas, the,
term was specially applied to grants of land held rent-free,
and in hereditary and perpetual occupation: the tenure came
in time to be qualified by the reservation of a portion of
the assessable revenue, or by

the exaction

exceeding the intended value

of the

of

all

proceeds

original assignment;

the term was also vaguely applied to grants of rent-free
land, without reference
to perpetuity or any specified.

conditions.

The grants

are also

distinguishable

origin from the ruling authorities, or from
communities, and are. again distinguishable

by

their

the village
by peculiar

reservations, or by their being applicable to different
objects.”” In former times the distinction betweena jagir
grant and an imam grant was that the former was a larger
political grant implying conditions of service and the latter
a smaller personal grant with no condition of service 3,
The word inam is a generic
term
applicable to all
Government

grants

as

‘when that. word alone

a whole 4, but,

In

a

anything more

India,

than

it has

ancient

a share

1.330,
_*

5 Baden-Powell,
L. R. B. I,

ல:

118, |

119.
4 Unide Rajaha Bane Biniaynie’
Bahadur

or

been

ae

modern,

did

in the
Naidu,

Glossary, 217.

vy. Pemmasamy

of

time.

to denote a grant in perpetuity

former chapter
of

course

was'used: without any sort of qualifi-_

cation or restriction, it came
not resumable 4.
sovereigns

in

Venkatadry

புக

produce

that
not

the
claim.

of cultivated .
"7

7M.1. A.128;
atehmanrao

Bom, 639; 89 I, A. 202.

Raghojirag”
Saheb, 36 ©

8 Unide Rajaha Raja Bommarazw
Bahadur v. Pemmasamy Venkatadry,
Naidu,

7M.1.A,

18

Inam,
prima facie
grant of land

revenue.
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lands, and that their right consisted in their power to collect
a share of the produce therein 1. Therefore, when the State

makes agrant in favourof individualsor religious or charitable
institutions the presumption is that it intends to convey
only its right to the grantee, which is the right to receive
the royal share of the produce 2; and the rights of other

persons in the soil, such as village land-holders,
tenants, district and village officers, and of

permanent

persons holding

by previous grants under it, remain unaffected by the grant 3,
even though their rights are not expressly reserved ¢. In
Krishnarao Ganesh vy. Rangarav> , Westropp, C.J. observed “‘Sanadi grants in inam,
saranjam,
jagir, wazifa,
wakf, devesthan and sevasthan, are, generally speaking,
more
properly
described as alienations of the royal

share

in the

grants

of

produce

land,

of

land ze., of land revenue, than

although

in

popular parlance,

occasion-

ally so called.”
The Privy Council has lately held in
Raghojirao Saheb v. Lakshmanrao Saheb 6 that a grant
in jagir

rarely

imported

principle of the decision

a grant

applies

cf

the

soil

and

the

to other kinds of grants

8180,
Therefore the grantee of an inam from the Government is, prima facie, entitled only to land revenue i.e.,
melwaram 7; a fortiori is the grantee from the zemin1 Ante, Chap, I. pp. 11.12;
Venkatanarasimha Naiduv. Dandamudi
Kotayya,

20 Mad. 299 (301).

2 Venkatanarasimha Naiduy. Dandamudi Kotayya, 20 Mad. 299 (801).
§ Munro.

Elphinstone,

I.

142;

Wilks,

I. 82;

81; Mirasi papers, 91;

Bheema Shunker v. Jamas-Jee Shapor-Jee, 2M.I. A. 23; Rama v.Subba,
12 Mad. 98;
Lakshminarasimha

Appa Rao vy. Sitaramaswami, 24 M.
L. J. 288; Nasarvangi Hormsji v.
Narayan Trimback, 4 Bom. H. C. R.
(A- C.J.) 125; Vyakunta Bapuji v, The
Government of Bombay, 12 Bom. H.

C. R. App. 1; RavjiNarayan Mandlik
v,
Narayan
Trimback, 1 Bom.
523; Babajiv. Narayan, 3 Bom. 340;
Himai
Singji
Joravarsingji__v,
Bhavabhai Kayabhai, 4 Bom. 643;

Kamaldin Husen Khan vMoia,6 Bom, 244 (249, 250),

Partap

* Mirasi Papers,
91; Ravji Narayan
Mandlik v.Narayan Trimback,1Bom.

523 ; Himat Singji Joravardingit v..
Bhavabhai Kayabhai, 4 Bom. 643,
5° 4 Bom. H.C, R. (A. C. J.) 1.
§ 36 Bom 639: 39 I. A. 202
7 Yerrayya ர, Kangali Naidu, 34
Mad. 246; Lakshminarasimha Appa
7180 4.
Sitaramasami, 24 M.L. J.
288;
Suryanarayana
v, Potanna,
38 Mad. 608 : 26 M. L. J, 99: 15 M,
L. T, 268 ; Govinda
Reddi v. Ravi
Kesaval Naidu, 291. C. 1003; Kri-

shnarav Ganesh y. Rangarav, 4 Bom.
H.C.R. (a.¢.j.)1; Vaman Janardhan
Joshi v. The Government of Bombay,
6 Bom. HC, R. (a. ec. j.) 1913 Rama-.
chandra Mantra
vy.
Venkatarao,
6 Bom. 598; Rajiya y. Balkrishna
Ganghadhar, 29 Bom. 415,
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dar,

whether

the-grant

was

made

before},

or

after 2,

the permanent settlement, as he himself is only the assignee

of the rights of the Government 3.

The same

presumption

applies to grants of minor inams also 4. But the Government may have vested in it according to the custom of the
country proprietary right 2.é. right to the soil comprising
bath the melwaram

and

as inam, as in the
lands

made

the kudiwaram in the lands granted

case of. unoccupied

available to

the state,

waste

either

by

lands,

or of

surrender

or

abandonment by the occupier 5.
It may either grant pro-'
prietary right to the grantee, or grant the right to land
revenue alone to himand the right of the occupant to:

another 6, but it is not to be presumed

that it intended to

split its weubethip into two interests and confer its right
aloe» on the
grantee 7, What
is his right in the
waste?’ The decisions are not uniform on this matter.

The Bombay

‘High

Court

has held

that

an inamdar

Interest of
the inamdar

in waste.

to

whom the proprietorship of thesoilhas not been granted is
entitled to make as much revenue as he can out of unoccu-

pied lands,

not

because he is the owner of the soil,

but

because he is the grantee of revenue 8. The same view was
apparently taken by Sir Arthur Collins C. J. and Muthuswamy Ayyar, J. in Rama-y. Subba 8, who held that the
interest that passed in waste
oo or jana relinquished by
l Venkataramiahv. Narayudu,

12

Ayyangar v. Orr, 26 Mad. 252.

34

* Suryanarayana v, Potanna, 38
Mad. 608: 26 M.L.J. 99:15 M.L.T.

M. 1, 1. 918.
2 Verrayya

Mad. 246;

v.

Kangali

Bhadrayya

21 M. Thad . 803;

Appa

Rao

M.-L.

J.

Appa

1,

Bapayya,

Lakshminarasimha

268; Visvanadha Rao vy. Chinnakolandai Naindr, 1 L. W. 197.

Venkatanarasimha

& Munro I, 148; Rama v. Subba,
12 Mad. 98;
Jeeyamba Bai v. The

Sitaramasami,

288;

Rao

vy.

Naidu,

4,

Subba

24

Reddi,

94
நந,
L.
J.
655;
Narasimha
Charyalu.v. Ramabrahmam, 24 M.
L.J. 656; Suryanarayana v. Potanna
“88 Mad. 608: 26 M. L. J.99; 15 M.
L. T,
268;
Kasidoss
Subraya v.

Narayana Reddi,

(1915) M.

W.

Ni

209; Ambalavana Pandarasannadhiv.
Kuppachi. Janaki Ammal, 26 1, 6,
618; Visvanadha
Rac vy. Chinna:
ட்டம் தத்த
ப்ப
§ °
5 Venkata
Mahalakshmamma— v,
Ramajogi,
16 Mad. 271; Venkata-

narasimha
Naidu vy. Dandamudi
Kotayya, 20 Mad. 299;
Narayana

13

Secretary of Siate, 23 M.1.J. 687.
Jeeyamba Bai v, The Secretary
of State, 23 M. L. J. 687.
7 The Secretary of State v, Subbarayudu,

8
Bom.

23 M. Li, J, 728.

Ramachandra v. Venkatarao,
598

(608);

Ganpatrav

6

Trim-

back Patwardhan
y. Ganesh Baji
Bhat, 10 Bom, 112 (117); Rajya v.
Balakrishna Ganghadhar ; 29 Bom.
415 (420);

The

Balvant Ramachandra

Secretary

432 (488).
8 12 Mad.

of

State,

82

met
98.

v.

Bom:

98)
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the occupant. for the time being was such as would enable
thegrantee to realize the revenue due toGovernment which
was the subject of the grant, unless the terms of the grant

showed that a larger interest therein was vested in the Government, and that that interest was intended to be conveyed.
The other cases in Madras were decided with reference to the
jurisdiction of civil courts underthe Madras Estates Land Act
to entertain suits in respect of waste lands in an inam village.
In

Lakshminarasimha

Rao

1.

Sitarmaswami1,

Sun-

dara Ayyar and Sadasiva Ayyar, JJ. held that, in the case
of lands which were waste at the time of the grant, the
presumption was that the inamdar was entitled to the
entire right in them,.and that therefore the kudiwaram
therein also was granted to him ; the same view was taken
by Seshagiri Ayyar, J. in Venkata Sastrulu v. Sitaramudu 2,
and in Vegoti Chengiah v. Putta Ramudu 3. Subsequently

Sadasiva Ayyar J. in

Venkata Sastrulu 1. Sitaramudu 4

appears to have qualified the view taken by him in Lakshminarasimha Rao vy. Sitaramaswamt 1 by holding that, though
such lands might be said in a sense to be owned by the
inamdar, he did not acquire the kudiwaram right therein,
unless he had, before the coming into force of the Hstates
Land Act, converted them into his private lands, by letting
them as such. This view was taken also by Spencer, J. in
Suryanarayanav.
Who

are,

eompetent to
grant imams.

Potanna

®.

Grants of beneficial tenures being thus alienations of
the royal share of the revenue 7.e. melwaram, it follows that

the king alone is competent to make them. Under the native
Governments
such right
was
exercised
by
him or
by some officer authorised by him’.
As long as the
king was powerful and able to control his officers, no
alienation of his right was possible without his consent
24 M.L.J. 288.
+ 38 Mad. 891: 26 M.L.J. 585.
* (1914) M.W.N.
367; the same
view is taken in the case of waste in
a zemindary by Sir John WallisC.J.

and

Seshagina

Ayyar, J.

in Aruna-

chala Ambalam y. Orr, 29 I.C. 684,
in which it was held that in the
case of waste jungle, it was for the

tenant to show that
kudiwaram right,
_

he

had

the
;

4 38 Mad. 891:26 M.L.J. 585.
° 38 Mad. 608: 26 M.L.J. 99: 15
M.L.T. 268.

6 Preamble
of 1802.

to Regulation, XXXI
்
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or authority ; but when his power grew weak, or was
not felt, his sanction was either an empty formality or
not even obtained.
Therefore, during the periods of
anarchy
which
followed the overthrow of the native
dynasties and continued for some time after the establishment of the Mahomedan rule in South India, and of the
political confusion which ensued in the latter half of the
eighteenth century, the power of granting beneficial tenures
for numerous
miscellaneous purposes was assumed by
various petty chiefs, zemindars, foujdars, poligais, and
even by
renters'in the Northern
Circars; sometimes
they were obtained through. the collusion of revenue
officers 1.
As the zemindars and poligars had not, before the permanent settlement, any property in their zemindaries and
palayams, they could not validly create beneficial tenures and
the only effect of the permanent settlement on them has been
to convert the precarious tenure under which they held their
property into a permanent, heritable, and transferable one.
The permanent settlement having been made exclusive
of alienated lands, pre-settlement inams as they are
called, the zemindars’ or poligars’ connection with them
ceased then.
Section 12 of Regulation XXV of 1802 distinctly states that it is not competent to a land-holder to
In some
resume beneficial grants known as lakhiraj lands.
certain
on
cases, however, the jodi or quit rent payable
alienated lands has been included in the assets of the zemindary in fixing the peishcush; then the zemindars’ only connection with them is the collection of the jodi or quit rent,
the right of resuming them being vested in the Government.
In some other cases, the full rental of the alienated

lands is

included in the assets, in which case the zemindar has got
the right of resuming them.
After the permanent settlement, the zemindar has no right of creating beneficial tenures
in favour of

religious, charitable, or other purposes, so as to

exempt them from bearing their portion of ‘iand revenue,
without the permission of the Government being previously
' Man of Adminis,

I. 166 (note 1) ; Fifth Report, II. 14,

Zemindars’
power to
create inams.
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obtained 1. Any creation of beneficial tenures subsequent to
the permanent settlement is not really an am in the proper sense of the term, but is really a gift or lease at a favourable rent,

Construction
of beneficial
grants.

which

does not

vesult

in

an

abatement

of

the

peishcush, but on the other hand is liable to be “proceeded
against for default of payment of peishcush by the zemindar,
The rules of construction governing Crown grants
are applicable to these beneficial grants.
Where the
terms of the grant
are plain and unambiguous, the

ordinary

rule

of

construction

as between

subject

and

subject applies also as between the Crown and the subject;
and in such cases, it is always a question of intention to be
collected from the language used with reference to the
surrounding circumstances? . Contemporanea expositio can
be resorted to in the interpretation of such grants? , and
aid may be sought for in the surrounding circumstances,
and

the occasion on which, and

the

object

for

which,

the

grant was made.
But all the considerations applicable
to grants from private persons do not apply to grants by the
state? . Where the terms of the grant are doubtful or

ambiguous, the ordinary rule as between subject and
subject that a doubtful grant is to be construed in favour
of the

grantee does

the grantee

and

not apply,

butit

is construed against

beneficially to the Crown,

and

nothing

will pass to the grantee, except by clear. and, express words 6,
and even language of general import will be taken most

beneficially to the Crown.
also to grants

by

made

This rule of construction applies

by native Governments and contre

the British Government’.
1

Section 12, Regulation

XXV

1802
2? Inre Antaji Keshav
18 Bom. 670 (676).
8 Raghojirao Saheb
v.
manrao

Saheb, 36 Bom.

202.
4 Dosibai
das,

9

Bom,

561;

Tamer,

Laksh-

639:

y. Ishvardas

of

39T.A.

Jagjivan-

affirmed

by

the P.C. in Dosibai y. Ishvardas
Jagjivandas, 15 Bom. 222:18 1.A. 29;
Guabdas Jagjivandasv, The Collector
of Surat, 3 Bom, 186: 61. A, 54.
5 Gulabdas Jagjivandas v. The
Collector of Surat, 3 Bom. 186: 6

T, A. 54.

&§ VamanJanardhan Joshi vy. The
Collector of Thana, 6 Bom. H.C.R.
(A.C.J.) 191; Lhe Collector of Rainagit vy. Aniaji Lakshman, 12 Bom.
534 (544);
In Re Antaji Keshav
Tamer,

18 Bom.

670 (676);

Surya-

narayana v. Potanna, 38 Mad. 608:
99: 15 M.L.1. 268; The ‘Secretary of
ae

89.

7

Vv.

த

பதிம்

29 M.L. J,

Vaman Janardan Joshi v. ily

Collector of Thana, 6 Bom. H. ©. R
(A. C.J.) 191.
ம்
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Beneficial grants being alienations of land revenue
only, unless the grant contains words expressly granting
the ownership of the soil to the grantee, that ownership does
not pass, and the burden of proving that it is, in a particular
case, a grant of the soil lies very heavily on the party alleging it 1; but if words are employed in the grant which expressly or by necessary implication, indicate that the Government intends that, so far as it may have any ownership of

the soil, that ownership shall pass to the grantee, neither
the Government, nor any person subsequently to the date of
the grant deriving from the Government, can be permitted
to say that the ownership of the soil did not pass 2. The
question whether there is, in any particular case, a grant
of the soil or merely of land revenue, becomes material
in considering the
applicability of the
Pensions Act,

and the right of the grantee
forests. A grant ofa village

to underground rights and
which recited that is “ has

been conferred on you 4s inam, to be enjoyed by you, your
son and grandson from generation to generation. Thé

Government dues of this village, viz. koolbab koolkanoo (i.e.
all taxes and assessments),

present taxes, and

future. taxés,

together with the house tax, but exclusive of the haqs due to
hakdars shall continue to be debited to you from year to
year” is only a grant ot land revenue” 3; so also a grant

which recited, “total of 60 velies of land including:wet and
dry lands, water,

trees,

stones,

Nidhi,

Nikshepa

(treasure),

Sidha, Sadhya (whatever is and may be brought into
existence), present and future patti, all baub and all kana
with all samudayams

with water

poured

irom

the hand:

Boundaries to be fixed and the land made dumbala”’ is only
a grant of land revenue within the meaning of the Pensions Act 4. But the grant of a village which stated that it
was granted in imam including the waters, the trees, the
stones (including quarries), the mines, hidden treasures

therein but

excluding

hakdars

! Ramachandra vy,
Venkatarao,
6 Bom. 598 (606); Hajyav. Balakrishna ‘Gangadha*, 29 Bom. 415,
2 Ravjt Narayana Mandlik 1,
Dadaji Bapuji Desai, 1 Bom. 523.

and

inamdars

conveys

the

* Vaman Janardhan Joshi v. The
Collector of Vhana, 6 Bom. H.O.R.
(A. G. J.) 191.
்
* Jeeyamba Bai ¥, The Secretary
of State, 23 M. L. J. 687,

Proof of

proprietorship

of

the soil
under the
original
grant.
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proprietorship of the soil! . The exclusion of the rights of
the hakdars and inamdars does not prevent the proprietorship of the soil from passing? , though the grant of a village
by itself may mean the grant ot land revenue alone! . The

of

grant

which

a village

recited that

those

within

Samudayam,

lands,

its

mentioned
boundaries,

temple,

village site,

boundaries

and

lands, dry

the wet

palmyras,

and

other trees, groves, wells, immemorial waste, tanks, mines,
treasures, waters, trees, stones, what 15 obtainable and
granted, does not convey any
what is desirable, were

passing from one government ‘village
Whena village is
the inam village?.

right to a channel
to another through
granted

but no limits

in inam,

or boundaries

are given, and

waste lands are expressly included, the statement of average
revenue following the grant must be read asa mere description and cannot be taken to affect the universality of
In Rama
the grant to the lands then actually assessed*.
vy. Subba 5, it was observed that the clause in a grant limiting

it to the grantee and his heirs as long as they remained
faithful to the Government and obedient to the regulations
that might be passed prevented the ownership of the soil
from passing. But this observation can, no longer, have
any force in view of the decision of the Privy Council» in
Ganpat Rao y. Anant Rao® affirming the decision’ of- the
Allahabad High Court’.
Under the
inam title
deed.

So far

we

have dealt with

the rights conveyed under

We now proceed to deal with the
the original grant.
rights conveyed under the title deed granted by the Inam
The
Commissioner at the time of the Inam Settlement.
effect to

be given

to the

insertion

of the words

“besides

poramboke’’ in an inam title deed depends on the evidence
available in each case and the circumstances attending
1 Ravji

Narayan

Mandlik

vy.

Dadagi Bapuji Desai, 1 Bom 523.
Tbid; Vasudev Pandit v. The
Collector of Puna, 10 Bom H.C.R.
The
8 Ambalavanta Pandara Sannadht

v, The Secretary of State, 28 Mad.

பவன்

539.

4 Balvant Ramachandra v. The
Secretary of State, 32 Bom. 482.
'
oy Mad’, 9S)
உ அவிய க்.
" Ganpat Raov. Anant Bae. ஜ்
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each grant! . In Narayanasami Naidu v. The Secretary of
State 2 it was held that the insertion of those words in the
title deed of a village previously granted on srotriyam tenure

to the grantee

on

the abolition

of the office of nautwar

which was hereditary in his family did not, in the absence
of express words to that effect, convey any right to

the bed of the river passing through the village; while
in The Secretary
of State
v. Venkataratnammah 3
it was held that insertion of those words

conveyed

grantee of a whole village all waste
in the village, including the bed ofa
through it, and in The Secretary of
natha Thathachariar4 it was held

to

the

and poramboke
channel passing
State v. Raghuthat those words

conveyed
to the grantee all unassessed waste in the
village
except communal
property, and
the padugai
Jands which were found to be the lands between the flood

bank and the sandy

bed of the stream.

A jagirdar within

whose limits certain hills are situated is entitled to them,
even though the inam title deed does not expressly convey
them,

nor

the

income

uncultivated
ration at

derivable

porambokes

the

time

was

from

them

taken

and

into

similar
_conside-

of the inam settlement 6.

The holder of an wnenfranchised inam is entitled to work
the minerals thereunder without payment of any royalty, if
the grant conveys expressly or by necessary implication a
right thereto® , and the grant of the proprietorship of the
soil gives him that right 7. he holder of a rent free

village granted as brahmottar (grant in favour of Brahmans)
situated within a zemindary has no right to the minerals
\

1 The Secretary of State v. Venkataratnammah, 37 Mad. 864: 23 M.L.J.
109: (1912) M. W.N. 496; The Secve-

krishna

tary of Statey. Raghunatha Thatha
Chariar, 38 Mad 108; 24 M.L. J. 31:
(1913) M. W. N, 261.

The Secretary of State, 28 Mad.

5 37

ர ப
96
Mad. 364: 23

(1912) M.W.N. 496.
438 Mad

(1913) M.W.N:

108:

24

M.L.J.
M.J.

261; see also

109:
31:

Bala-

State. 29

Rac

v.

The

M.L.J.

276;

> Nawad Ajajudin
&S, O. 25,
1 Vaman
Collector of
(A.C.J.) 191
Mandlik v.
Bom. 523,

Secretary of
2.L.W.

Alli

695.

Khan

y+
69.

Section (1) 1 (c).
Janardhan Joshi y. The
Thana, 6 Bom. H.C.R.
(201); Raji Narayan
Dadaji Bapuji Desai, 1

Inamdars’

right to
minerals.
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anderground, unless there is a grant thereof to. him 1. As
regards the right of the owner of an enfranchised inam to
whom a title deed has been issued by the Inam Commissioner,
ii was
conceded
absolutely to him
by the Government tillthe year 1905, when a qualification was added

that he was

entitled to them only

if the right thereto had

been granted expressly or by necessary implication by the
original grant, apart from the title deed 2. The question arose

in The

Secretary
of State v. Srinivasa

Chariar 3 whether.

the grantee of land revenue alone of a whole inam village
to whom the freehold therein had been granted by enfranchisement was liable for royalty on minerals worked therein.

™here was a difference of opinion between Sadasiva Ayyar, J,.
and Spencer J; Sadasiva Ayyar, J. holding that he was not
liable and

is now

Appeal.

Major and
minor inam.

Spencer,

pending

J. holding that he was, and the

in

the

High

Courtin

a Letters

matter

Patent

In Bombay it has been held that the Collector has

no right under such circumstances, to quarry stones or take’
sand within the limits of the inam village and is liable in
damages if he does so 4.
;
Beneficial grants may be of a whole village, or a

number

When

of
a

known

villages
grant

was

or

of only

made

of

certain
a whole

lands

therein.

village,

it

as dehaut and is technically called a major inam

was
5;

when only some lands ina village were granted, it is known
as a minor imam; when a large block of land was granted.
less than a village, but much larger than an ordinary inam,
it was called a khandriga © or pohal shrotriyam, which ranks
as @ minor inam7 ; when a village already under cultivation
was granted, it is known as a monje village 8 ; and when

large section of land was granted as inam on which a hamlet
has been built but’ which was not recorded in the revenue
accounts separately from the village within the iimits ot

a

which it was situated,it is known asgramagar bha khandriga,
|

Jyott Prasad

Singh

v. Lachipur.

Coal Company, 38 Cal. 845; Kunja
Behary Seal vy. Durga. Pr asad Sing;
42 Cal 346; The Nowaghur Coal’
Co. Ltd. v. Sashi Bhushan Ray,
19 C. W.N. 375.
2§.

O.

#16

M.L.T. 277,

25 Sect. (i)

1 (c);

4

Visited Pandit v.

The Collector’

of Puna, 10 Bom H.C.R, 471.
3 Man of amine, LET, oo
pee
8 Ibid, 413.
i
7: Ibid, 354.
ட.
8 Venkata Saséruin v. Saco
;
38 Mad,

891;

26M.L.J.

585,
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“These grants are divided into two classes according to the
date of their creation, Tarapudi inam or manyam and
Sanad or Dumbala inum or manyam.
<A Tarapadi inam is
one granted at the original formation ofa village for village
purposes, comprising grama manyams, the inams enjoyed
by the village, revenue, police, and private servants and the
village pagodas and having their authority in the village
register 1, or one inherited or held from an uncertain period
as an independent right 2. They might have been granted
either by the king or the village community, probably by the
latter.
This term is used in contradistinction
to the
Sanad or Dumbala inam, which is one that is held by a
specific grant irom the ruling power, either by individuals,
or by religious or charitable institutions. The Sanad grants
made by the Hindu Government of Tanjore were of three
kinds 3, (1) Sikka Sanads, thatis, grants in the regular form
of deeds of gift. Money allowances enjoyed under Sikka

Sanads were called ayakat manyams.
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(2) Daftar Rokhas,

that is, memoranda prepared in the account department
of
the Palace stating the purport of the applications for inam
grants, on which an order is endorsed to the effect that the
application is granted. (3) Arz Rokhas, that is, applications
themselves endorsed as aboye.
A peculiar form of imam
called Gramabhagam
is found in the Tanjore District.
It was really compensation paid to the mirasidars for waste

lands in the village granted in inam by the Government 4.
A kind of sanad inam seems
the Jagir (Chingleput) which

the Mahomedan

Government, by which

lands were held by
to vear, and which
the pay to servants
of mosques, and for
them,

to have been prevalent in
had its origin entirely under

small

and the title to which

ceased if no sanad was issued 5,

These grants may vary according to the
benefit intended to be conferred on the grantee.
1
2
3

portions of

sanads or orders renewable from year
were probably given in liquidation of
and dependents, as well as for expenses
the maintenance of those who attended

Mano Adminis, III. 356.
Wilson, 230, title, manyann.
Tanjore Dt. M. 674.
14

_
்

degree of
They may

* Man of Adminis, III. 354,
> Mirasi Papers, 56,
1

Sarva
inam.
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or,

(2)

to a payment in
known as Sarva

of a portion

money.
inam,

Sarva
dumbala inam, which means
held free of ali assessment.
This

granted

generally in

favour

[CHAP.

thereof or,

The first class
Sarvamanyam
that
kind

of religions

V1.

of
or

the lands are
of inam
was

and

charitable

institutions, or in favour of learned and pious persons, or in
favour of decayed noble families. While originally Srotriyam grants could apply only to grants made to Brahmans
skilled in the Sruti or Vedas, though in latter times they
were applied to grants made to other classes of persons as
well, Sarva inams could be conferred on any person and
under any circumstances 1. Generally they were made
both of the revenue and of the land, and if the grantee
was already in possession of it, the revenue thereon was
remitted in his favour.
As these grants conveyed a right
to the soil, that is, the right of the occupants also, it was
said that they could be created only by the joint act of the
Crown and the occupant 2. Therefore, whenever a Sarvamanyam grant of lands which were not waste, or at the
disposal of the government was made, the right of the
occupant was purchased and made over to the grantee, ana
if this was not done at the time of the grant, provision was
made in the deed for such purchase 3 . Strictly speaking, if
the right to the soil did not pass by this kind of grant, it was
not known as Sarvamanyam but only as ardhamanyam 4.
Tt has been held that the grant of a Sarvamanyam with
ashtabhogam did not, by itself, convey a right to the soil,
but only meant that the entire government revenue was
granted, as distinguished from ardhamanyam 5; so also in
the case of the grant of a sudda inam 6. But considering the
circumstances under which such grants were made, the
presumption might have been drawn otherwise.
The second class comprises,
} Mirasi Papers,

2 Tbid.

220.

desikaswami

ட்ட

பா.

y. Subramania

5 7770071616, 74. 899. .
~ © Seshagiri Iyer
y.
4 Mirasi Papers, 220; Wilson, 31.
Ambalam, 17 1.0. 481,
® Parankusa
Zatindra
Maha-

Pillai,

Tirumalai

CHAP.
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half

rent

free 1.

The term is also used to lands held partly rent
iree , and toa grant of the government share
to one who does not own the right to the soil 3.
(6)

Chaturbhagam,

known

also

Patika

badi,

inam consisting of one-fourth share of the
Government
revenue 4. Wilson defines it as
“the fourth part of the annual crop received by
Government from the holders of certain alienated lands.
According to the definition of the
term as applied in the Tamil provinces, it is a
grant or alienation of the Government fourth
in favour of the holder of the land 5,”

(c) Muppatika-badi,

lands held at three-fourths of

usual assessment 6,
(d) Rayayat Mukhasa, mukhasa villages held ona
1870022016
assessment
fluctuating with the
cultivation of each year 7,

(¢) Tribhagam,

inam

consisting of one-third share

of Government produce.
“a third of the annual

Ardhaman-

yam.

Chaturbha-

gam.

Muppatikabadi.
Rayayat

Mukhasa.

Tribhagam,

Wilsondefines it as
crop payable to the

government” 8,
The third class comprises lands held subject to the
payment of a light quit rent or jodi, called also bedigu,
poruppu 5, kattubadi, when they are known as jodi etc.
villages, the benefit which the grantee
derives being the

difference between the full assessment and the favourable
assessment imposed on them. It comprises,
(a) Bil makta tnam, lands held at a fixed rent
below the usual standard10, Wilson11 defines it

thus : “ In the Northern Circars it was applied to
a fixed quit rent or revenue assessed ata rate

below

the

implies

! Man of Adminis, III. 352,

2 Wilson, 31.

standard.
§ Glossary,

* Poruppu

8 Thid.

4 Man of 4897047148,

usual

In

the

South

land or a village held at a fixed rent,”
ently

117, 959.

© Glossary 104,
:
5 Man of Adminis, III. 355.
7 [bid, 356.

levied

it

525.

is quit rent subsequon

inams

granted revenue free,

originally

Wilson,

‘Man of Adminis, 117, 717,
10 Man of Adminis, 111, 356.
4 Glossary, 87.
f

421 ;

Bil makta
inam,
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Har Sal
makta.

Rokkakuttiagai.

Vi.

(6) Hungami jodi, inams.: fluctuating from year to
year according to the produce or extent of
cultivation 1,
(9) Kattukuttagai, lands held at a fixed money rent
less than the tull assessment.
This kind of grant was also made in return for

military services 2 .
Kayam jodi:

[ரஹ

;

(d) Kayam jodi *: Har-Sal-makta 4, inams held on
a fixed quit rent, not subject to variations with
reference to the cultivation or produce,
(8) Rokkakuttagar or money rented villages, villages
held on a fixed money payment, the amount of
which is somewhat lower than the standard of

assessment

on Government

lands

but

higher

than

jodi,

favourable

tenure

consists

the

and

the

in the fixity of the

tenure 5.

They

resemble the svotrvyam in that they are held on
a fixed favourable assessment, but while the
latter are grants on professedly low
rents,
the Rokkakuttagai consists simply in a small
allotment of Government dues made to holders
of certain villages.

பர்த்
Nelkuttagai.

கரக sometinies ‘held on payment

of: rent in

"grain, known as
(a) Nelkuttagai, or grain rented villages, which are
villages on inam tenure charged with :a' fixed
payment in grain below the full assessment, the

grain rent being paid in money at the average
current selling price of the year 6,
bid

Patam land.

Anna
Srotriyam.

(6) Patam lands,
wet lands which
assessment in grain 7,
பக

pay
ட

a

low

Sometimes grants have no localities at all, such as,—
(a) Anna Srotriyam, inatn villages in which the
interest of the inamdar is so many annas out of
1 Man of Adminis, III. 335.
2 Venkateswara Yetiapna Naiker
vy. Alagoo Moottoo Servaigaran,
8.

Med. Avi BO

oi

* Man of Adminis, IIL. 353.

4 Thid, 354.

vise

® Tanjore Dt. M, 675.
§ Toad.

7 Man of Adminis, IIT, 355.
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each .rupee of revenue, the rest going to Government 1,
(b) Dittam, a deduction
of a fixed extent
from
the annual cultivation ot the village, the proportionate revenue demand of which is paid to
the inamdar without being brought to account 2.

Dittam.

(c)

Ivumanyam.

Ivumanyam, a grant of a proportion or percentage

on any branch of land revenue which fluctuates
with the improvement or deterioration of the
produce 8.
In

contradistinction to
these inams
having no
localities, are Chekbundi ams having defined
boundaries 4.
Inams were classified into Dakala inams and Ghair
Dakala inams;

the former being those which

in any particular register > and
were not so entered 6,

the

latter

were entered

those

which

Another
classification
is made
according to the
objects and purposes for which they were granted, and it is
proposed to deal with this classification in detail, so far as it
is germane to our purpose. It is made into (a) Personal
grants and (b) Service grants.
Grants were also made for special purposes, which were
known

as (1)

Dujier gardens and

(2)

Tope inams.

Dufter

gardens were inam gardens entered in the early dufters or
records in the District of South Arcot and enjoyed as private
property without being subject to the ordinary lapse rules 7.
Tope inams were lands consisting of a grove of trees that
bear fruit8, and granted to encourage the plantation
of trees.
The grant may be of the income derivable
from the trees (the tax on them), or of the tax due on
the land on which they stand.
In the former case the

grant will cease to exist when the trees cease to exist,
and the government will then be entitled to treat the land
as altogether free from any claim on the part of the
1 Man of Adminis, III. 352.

5 Ibid.

4 Man of Adminis, U1, 263...

8 Tbid, 356,

2 Tbid, 354.
8 Ibid s Wilson, 222.

8 Ibid.
7 Ibid, 354,

டக

pet

Chekbundi
inams.

Dakala and
Ghair dakala
inams.

Personal
and Service
grants.

Dufter
gardens.

Tope inams.
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grantee, and as having become ryotwari, subject to the
payment of land revenue; and in the latter case the grantee
will be entitled to the melwaram or the land revenue, even if

the trees cease to exist 1.
Where the inam is of a tope
consisting of trees, the inamdar has a right to the trees and
can recover their value when they are cut by the tenant 2.

1 Jagannatha
Pandiajiar
Muthiah Pillai, 14 M.UJ. 477.

௩,

2 Rama Ayyangar v. Jagannatha
Pandiajiar, 38 Mad. 155.

CHAPTER VII.
PERSONAL GRANTS.
Personal grants are those made for the support or
subsistence of the grantee and took the shape of an assignment

of land

or land

revenue,

as

this

was

the

mode

of

Origin of
personal
grants.

conferring benefit adopted in ancient days.
They were
granted in favour of pious and learned Brahmans, officers
of state as a means of support in their old age, and persons
unable to earn their livelihood, such as cripples ete. Though
the king was entitled to collect a share of the produce of
all cultivated lands, he was enjoined not to take any tax
from Brahmans learned in the Vedas. Manw said “ A king
even though dying with want, must not receive any tax
from

a

Brahman

iearned

in the

Vedas,

nor

suffer

such

a

Brahman, residing to his territories to be afflicted with
hunger ’’1 :—“ The king, having ascertained his knowledge
-of scripture and good morals, must allot him a suitable
maintenance, and protect him on all sides, as a father protects
hisown son” 2,and Vishnu also said “Let him not levy any
tax upon Brahmans” 3. It is very interesting to note the
reason for the exemption of a certain class of persons.
According to Manu, “‘ By the religious duty, which such a
Brabman performs each day, under the full protection of
the sovereign,
the life, wealth, and dominions of his
protector
shall be greatly
increased” 4, and
Vishnu
puts it more clearly,
‘“ For they pay taxes to him in the
shape of their pious acts’’5 .
Originally these grants were revenue free and hereditary in the grantee’s family.
be reservation of a portion
! Manu,

ch.

VII.

v.

138,

2? Manu, ch. VII. -v. 135.

3 Institutes, ch. III y, 26.

4 Manu,

ch. VII. vy. 136.

* Institutes,
ch. III v. 27.

Hereditary
grants,
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of the revenue on them was made only subsequently 1,
Though they were hereditary in the grantee’s family,
certain conditions were implied in the nature of the
tenure.
They are thus stated by Bhashyam Ayyangar
J. in Gunnaiyan vy. Kamakshi Ayyar? , “According to
the theory of the common law of the land applicable
to hereditary grants of public revenue as inam in favour
of individuals and to the interpretation of such Grown
grants, succession, in such cases, is, or at any rateis supposed
to be, limited to the undivided

Grants for
lives.

brothers

and

to the

direct

lineal heirs, including a daughter’s son, of the last incumbent, as also his widow and failing them, to the direct
lineal heirs of the original grantee.
And under that law,
it is or it is supposed to be, competent for Government to
resume personal inams, when the reversion falls in,—in the
language of the Revenue Department—when
the inam
lapses either by the expiration of the lives for which the
inam was granted or by
reason of the extinction of
direct lineal heirs of the body of the original grantee or of a
forfeiture incurred by alienation to a stranger.
The
question as to whether the Crown has such prerogative
reversionary right in the case of hereditary personal inams
has never been subjected to the test of a judicial decision, for the simple reason that claims in respect of
personal inams which have not been eniranchised, are
exempt from the cognizance of Civil Courts and can be
adjudicated upon only by the Governor-in-Council or other
executive
authority’.
The
term
alienation includes
mortgage, but a mortgaged inamis not to be resumed without giving the inamdar
a reasonable opportunity of redeeming the mortgage 3. In the case of inams
granted for two or three lives, the following is the
rule enacted by the Government for their computation:
“The generation succeeding the first life will be considered the second life, and the following generation—
will be considered to be the third life.
For instance,
1 Of. Wilson's Glossary, 330; BadenPowell,

L. S. B. I, IIL. 140.

* 26 Mad, 889 (845) ; S. 0. 56, (2).

$ 8.0, 57

(1), 1006 9,

OHAP,

A

vit.]
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for three

lives:

the survivor of his sons C.D.E. who are an undivided family,

will be the second

life;

and

the longest

surviving

son

of

elther C, D, or EH will be considered the third life.
If is
provided, of course, in these cases that the family continues

undivided in each generation.
If a sub-division of the
property should take place in the second generation, the
share of any member of the family in that generation who
dies without issue will lapse’? 1. At the time of the Inam
Settlement an option was given to the holders of the above
grants to convert their restricted tenure into freeholds on
their

agreeing

varied
the

to

with

pay

a

‘reference

reversionary

claim

option was given to

quit-rent,

the

rate

to

the

value

of

the

Government;

those who derived

and

of which

prospect

their

Inam settlement,

while

title

of
no

through

adoption, or alienation by gift, purchase or otherwise. In the
case of such of them as refused to accept the terms offered
by the

Government,

the

grants were merely

“ confirmed”

according to their actual tenure, and were subject to all the
restrictions

implied in their tenure.

Personal

went

by

the

grants,

when

made

in

favour

generic name, Brahmadayam

of Brahmans

which

means

Brahmadayam.

grants held by Brahmans {or their personal benefit, generally
free of

assessment,

reserved.

of land were
what

are

though services,

In the great majority

granted.

known

Under this

as (1)

almost

nominal,

were

of cases, only small extents

head may be

Adhyayanam:

ior

classified

the service of

reciting the Vedas in pagodas ; (2) Bharati : for the service of
reading Mahabarata in pagodas ; (8) Bhattavritti, an assignment of land or land revenue granted to Brahmans at a low
rent or rent tree for their subsistence; (4) Panchangam: for the

service of a calendar Brahman, whose duty itis to announce
to the villagers

lucky days

for

commencing

to plough

Adhyayanam
Bharati.
Bhattavritti.

Panchangam.

and

reap, for celebrating marriages and festivals, or engaging in
anv

business;

(5)

Puranam:

Puranams in pagodas; and

for the

service

of

reading

the

Puranam,

(6) Vedavriéti : for reciting

the

Vedavritti.

Vedas and teaching them to Brahmans.
In
some cases whole villages
were given, such as,
Agraharams, literally meaning lands of which the revenue is
2S. O. 57 (2),
15

Agraharams,.
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appropriated before it reaches the treasury.
An agraharam
grant is a grant of a village or part thereof made to a
community of Brahmans, held either revenue-free under
special grants or at a reduced rate of assessment 1,
While Srotriyam was granted only to particular families,
agraharam was granted to a community of Brahmans
who might be of different families 2. It is usually held in
swastiem or shares, and the holder thereof enjoyed from
ancient times, the power of selling, mortgaging or otherwise disposing of it.
Any restriction on alienation
in
an absolute agraharam grant is inoperative as being a
condition repugnant to the nature of the grant 38. An
agraharam grant was made at a single rent, so that all the
agraharamdars are jointly and severally liable for it 4, and
the mere fact that they hold separately their shares
under distinct pattas does not negative their joint liability 5,
But the mere non-payment of rent is no ground for
resumption 6. In Brett v. Hllaiya 7, where an agraharam
village was held in severalty, and separate pattas were
issued to each sharer, and on default of one of the sharers in

the payment of revenue due on his share, the Government
increased the revenue on the other sharers, the Privy Council
observed, “But in this particular case the Government
claims a right to increase the assessment on one who
bolds under an
ancient and permanent tenure
(for
that averment is not denied) by reason of a default not
arising from himself or any person holding his share.
This
is not a common incident of tenure and is not involved in
the right to hold the whole lands as hypothecated for the
whole rent, though shares are held in seyeralty and subject
to several assessments.’
The conditions as to rent are
usually denoted by the term prefixed to such grants 1 viz.
1 Wilson 11; Man of Adminis, 111.

11

of Ramnad
Mad.

2 Baden

Powell,

lu.

R.

S.1. It.

14.

5 Anantha

Tirtha

Chariar

v.

Na-

gamuthu Ambalagaran, 4 Mad. 200,
4 Brett v. Hllatya,

affirming
Sulem,

3M.

Hllaiya

138 M. I:A. 104;

v.

Collector

of

H. 0, R, 59; Zemindar

v. Ramamany Ammal,

234 ; Sobhanadri

Appa Rao

Gopala Kristnamma, 16 Mad, 34.
* Brett v. Hllaiya, 13 M.I.

2
y.

A, 104,

° Umide Rajaha RajaBommarauze
Bahadur v. Pemnmasamy Venkatadry
Naidu,
7M. 1. A. 1298;
Bliaiya
v.Collector of Salem, 3 M. H.C.R. £9.
713M. 1T, A. 104,
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Bil makta agraharam (1): In the Northern Circars, it implies
an agraharam held at a fixed quit-rent or revenue assessed
at a rate below the usual standard ; in the South it implies
land or a village held at a fixed rate; (2) Kattubadi or Jodi
agraharam, a village assessed at a quit rent; (3) Puwtla
Kattubadi agraharam, a village held subject to a quit-rent
payable ata certain rate per putti of produce; (4) Sarva
agraharam, village held free of all tax; (5) Trishwaikam,
village in which one-third part of the produce is given for
rent.

Dharmasanam resembles an agraharam. It is granted
in favour of Brahmans for their subsistence on payment
of a fixed favourable rent land held by them in shares.
It is also made at an entire rent 2.

Poruppu village lands are found in the Madura District.
They are lands comprised in villages granted to Brahmans,
which had been granted originally rent-free and subject to
no kind of service.
The imposition of poruppu or rent on
them from which they were so called, was at a later date,
either because the grantees voluntarily subjected themselves
to its levy to secure Government protection and quiet
possession in disturbed times, or more probably, they were
compelled to pay it wherever the Mahomedan conquerors
found
that the title under. which they held
them was
defective, the pcruppu varying according to the amount
of nuzzer paid 3,

Srotriyam means literaily an assignment of landrevenue toa Srotrvya or Braliman learned in the Vedas;
but latterly the term was applied generally to similar assign-

ments to Indian servants of the Government, civil and military, and Hindu and Mahomedan, as rewards
for past

services 4. A Srotriyam grant gives no right over the lands,
and the grantee is only entitled to land revenue
and cannot
interfere with the occupants as long as they pay
the establish1 Man of Adminis, ITI. 354,
* Zamindar of Ramnad v. Rama-

many Ammal, 2 Mad, 234,

.§ Madura Dt. M.

VI. 140.

Part IV, Ch.

Wilson, 490; Madura Dt. M.
Part IV. 47 ; Sundaramurti Mudaly

v. Vallanayakki

R. 465.”

Ammal,

ட்ட

1M

அ

Dharmasanam,

Poruppu Village lands.

Srotriyam.

க
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hed rent 1. Itis liable toresumption and forfeiture on failure
to pay the stipulated rent 2; and though the grant may be
expressed to the grantee and his heirs, each of them takes
only a liteestate and cannot alienate it beyond his life 3.

A grant of a village in Srotriyam to the holder of the office
of

nattuwar

on

the

abolition

of

that

office,

which

was

subsequently enfranchised by the Inam Commissioner who
issued a title deed with the words “‘ besides poramboke”’ in
the margin, does not convey a right tothe bed of the river
passing through the village 4. A mirasidar of the Chingleput District is presumably the owner of the kudiwaram,
and a grant of a Srotriyam to him in 1802 vests in him both
the melwaram and kudiwaram 4,
Kairati.

Katratt is a term applied originally to inams held for
personal benefit by Mahomedans, and latterly to those
held by persons other than Brahmans.

Inam
gha.

Inam altamgha is “‘a royal grant under-the seal of some
of the former native princes of Hindustan, and recognised by

altam-

the

British

Government

as

conierring

a title

to rent-free

land in perpetuity, hereditary and transferable.
Although
probably originally bearing a red or purple stamp, the colour
of the imperial standard or signature became in Indian
practice indifferent” 6. In the view of Sir Thomas Munro,
such grants were resumable and no sanctity

was attached

to

them 7, and the contention of the Hast India Company in The
East India Company v. Syed Ally 8 was to the same effect;
but Westropp, C.J. in Krishnarav Ganesh 1. Rangrav 9.
has pointed out that the Hast India Company treated the
grant there as one in jagtr and not altamgha and that
they admitted that aliamgha inams were not resumabie.
The Privy Council!© has held that altamgha grants were
1 Wilson, 490; Narayanasami Naiduy. The Secretary of State, 24 M.
L.J. 36; Chinnan v. Kondam Naidu,

96 M. L. J. 169.
2 Sundaramurtht
anayakki Ammal,
® Ibid.

Mudali
1 M.H.

vy.

Vel-

C. R. 465.
த்

* Narayanasami Naidu vy. The Secretary

®

of State,

Chinnan

24 M.

vy.

26 M. Li. J. 169.

L.

J. 36.

Kondam

Naidu,

® Wilson, 19.
7 Munro 161.
87M.

1. A, 555;

See also

Vaman

Janardhan Joshi vy, The Collector of
Thana,6 Bom. H.C.R. (A.C.J.) 191.
® 4 Bom. H.C.R.

(A.C.J.) 1.(5).

1° UnideRajaha Raja Bommarauze

Bahadur

vy. Pemmasamy

anaes ர் ன்

anes
Vv.
(௨0:௭1.

I. A.

128;

Venkatadry

Krishnarao

Fangarav, 4 Bom.
H.C;R.
ம
ie a
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grants in perpetuity, not resumable.
‘hey are partible 1,
and alienable 2. Therefore the grant of a village described to
be “a royal grant in perpetuity (¢nam aliamgha), free oi all
tax, to Naru Ganesh, together with the children, without
restraint’ and granting it to “them (meaning Naru Ganesh
and his children)

and their descendants

in lineal succession,

from generation to generation, in perpetuity and for ever”
confers on the grantee an alienable estate? .But the mere fact
that a grant is expressed to be in inam altamgha does not
convey the proprietary right to the grantee, where, from the
other terms of the instrument, it appears that a waki to
religious and charitable purposes is intended 4,No distinction
ought to be made between males and females in the computation of their shares in a grant in altamgha, when they are
entitled to participate in the benefit of an endowment of
which the profits alone can he divided, the endowment
itself being impartible® .
Jagir is a political grant and is rarely found in this
Presidency.
The institution of the jagir was essentially a
Mahomedan one, and was not dissimilar to the position
occupied by Hindu chiefs in frontier territory.
In effect, |
when a tract of country was distant from headquarters and
difficuit to manage, the state would appoint a jagirdar who
would collect and appropriate the revenues, and in return
keep the country in order and maintain a body of troops
for local or other service 6. It was also granted on condition of military or political service:
This was regularly
done in the case of the Moghul officers of state, each of
whom

had

a

mansab,

i.e.,

a title

with an

assignment

of

revenue (so many rupees per annum) to support his dignity,
and also to maintain a certain number of troops, Which he
had to cali out, when he joined the imperial standard in
war, or on ceremonial occasions, or for duty at Court ம்.
They originated in the convenience of giving an assignment
on a district near the station of the troops, Instead of an
1 Krishnarav Ganesh v. Rangarav,

4 Bom. H. C. R. (A.C.J.) 1 (6).
? Toid.
° Krishnarav Ganeshvy. Rangarav,
4 Bom. H.C,R. (A,C.J.) 1.

* Jewun

Doss

Sahoo

v.

Shah

Kubeer-Ood-Deen,

2M.

1. A.

390.

° Badi Bibi Sabibal v.Sanui Pillai,
18 Mad. 257 (263).
® Baden-Powell, L.8.B.1. 1, 528,
7 Baden-Powell, L.R.B.1. 54, 117;

Field's Landiolding, 241,

Jagir,
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order on the general treasury 1. They were also made for the
restoration of
lands not vnder cultivation and aiso for
the support of the relations of the Emperor.
A Jagir
was either conditional
or unconditional.
Conditional
Jagirs were
those granted to meet
the expenses of
some office, public or private, or some specified duty, —
and
were held so long as the office or duty subsisted.
Unconditional Jagirs were those granted independently
of any office for the maintenance of the dignity of the
holder,

and

a suitable

number

of

attendars and

efficient

troops which the mansabdars were bound to have in
readiness *. In the Moghul Empire there were no hereditary dignities? and the alienation in perpetuity of the
rights of the Government in the soil was inconsistent with
the policy of the Mahomedan Government 4; consequently
Jagirs were granted either for a stated term, or more
generally, for the lifetime of the holder and were liable to
forfeiture on failure of the performance of the conditions
on which they were granted, or on the holders incurring the
displeasure of the Emperor.
This was, no doubt, the casé
when the Himperor was all powerful, but when his power
decayed, the Jagirs were converted into transferable and
alienable estates 5,
Sometimes the grant itself was expressed to be hereditary.
A Jagiris prima facie a personal
grant for the life of the donee, though it might be made in

terms hereditary ©

But

it is not necessarily

a grant

for

life only’ .It is sometimes difficult to draw the line of distin:
ction between a jagir and an inam when the former had
been made or suffered to become hereditary 8. A grant
of certain villages to Ardesir and his heirs as jagir for ever
in consideration of his active and zealous performance of the
duties entrusted to him confers an absolute and alienable
1 Elphinstone, 81,
* Hield’s Landholding, 741.Wilson

944...

் Field’s Lundholding, 742; Baden
Powel L.8. B. I. 1, I. 529,

4 Fifth Report, II, 14.’

5 Wilson, 224.
® KrishnaRav Ganesh v. Rangrav,

4 Bom, H; 0,R.(A. ©. J.) 1(9); Gulabdas Jagjivandas y. The Collector of

Surat, 3 Bom. 186; 6 1.A, 54: Dosibai Ishvardas Jagjiwandas, 15 Bom,

222: 18 I.A. 22 affirming Dosidai
vy,
Ishwardas Jagjwandas, 9 Bom, 561;
fam Saran Lal v. Ram Narayan
Singh, 42 Cal, 305.
” Ramachandra
Mantri vy. Venkataréo, 6 Bom, 598,

© Krishnarav Ganesh y. Rangarav,

4 Bom. H.C, R, (A.0;3.) 1
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estate! ; and the mere insertion of the words “in jagir’”’ will
not control the right of alienation inhereni in she operative

terms

of the grant 2. But where the

object

and

terms of

the grant showed that the intention was to make a permanent
provision for the family of the grantee, the Privy Council
held that each holder took the jagir only for life, and that

any

alienation beyond

his

life was

invalid 3.

In Shekh

Sultan Saniv. Shekh Ajmodin 4, certain inam villages and
lands with mukhasa were granted by the Maharatta rulers
as parts of one Saranjam, and subsequently under the treaty
entered into by the British Government with the Peishwa
under which these lands fell to the former, they entered into
an agreement with the Jagirdars in 1820, which recited that
the jagirs were to be held by them as personal and military
jagirs.
The Privy Council held that the tenure thereby
created was political and the question to whom the saranjam

or jagtr was to be granted on the death of the

holder was

one which exclusively belonged to the Government to be
determined on political considerations, and that it was not
within the competency of any legal tribunal to question
the decision which the Government might pronounce.
In
Raghojirao Saheb v. Lakshmanrao Saheb 5, the Privy
Council held that a jagir was personal and not hereditary,
and that it was resumable at pleasure and impartible.
The nature of the maintenance grant is such that,whilst
it makes for the immediate members of the family a suitable
provision, it prevents by means of the exercise of the right
of resumption the estate from being completely swallowed up
by the continual demand made upon it, and it is resumable
whether

it is in the

hands

of the more mediate,

or in those

of the more remote, members of the family 6. Gifts or
contracts expressed to be for maintenance
are prima
jacie only for the life of the grantee, and are therefore
' Dosibai
15 Bom,

v. Iswardas Jagjivandas,

222:

18 1.A. 22.

* Dosibai vy. Ishwardas Jagjivandas,

9 Bom. 561.
* Gulabdas Jagjivandasv. The Collector of Surat, 8 Bom. 186:61.A.54.

* 17 Bom-481; 201.A, 50; see also,

| RamachandraMantri y. VenkataRao,
6 Bom,

598.

* 36 Bom. 639: 391.A. 202.
® Rajah
Woody Aditto
Ded
v.
Mukoond Narain Aditto Baboo, 22
W.B. 225 ;Bhaya Dirguj Deo v.Pande

Fateh Bahadur Ram, 3 0.1.J. 521.

The nature o
maintenance
grant.
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resumable on his death 1. Sometimes they are resumable
on the death of the grantor 2. They may be granted in
terms

hereditary,

but

the words “hamesha

(for ever) ” 3

or “‘as proprietor’ 4 in them do not have that effect.
But they are not necessarily gifts of life estates 5, and grants
for maintenance indefinite as regards duration may be
shown by the acts of the parties or the circumstances to be
intended to operate in perpetuity 6
A grant for maintenance mace to the grantee and his heirs, generation after
generation

(putra poutra

paramparayam),

enures

for the

benefit not only of his lineal, but collateral, heirs as well7
Where the members of the grantee’s family have, for three
generations, held lands without any interference on the part

ot the grantor, either in the way of confirmation or
otherwise, the successive enjoyment of the members of the
branch will justify the inference that the original grant,
if made

in lieu of maintenance,

was intended

to

operate in

perpetuity 8. The grantor may discharge his liability to
provide maintenance by granting a lump sum of money or
land, in absolute discharge of all claim to maintenance 9,
and in such a case, the grantor is discharged of any further
claim for maintenance from the grantee and his branch 10,
Where an absolute grant of land is made to the grantee in
lieu of maintenance, any provision in the grant of a right of
1 Bhavanamma v. Ramaswami, 4
Mad. 193; Raja Woody Aditto Debv.
Mukoond Narain Aditio Deb, 22 W.
R. 225; Tituram Mukerji v. Cohen,
83 Cal. 203: 32 I. A. 185; Prince
Mahomed
Buktyar Shah 1,
Rani
Dhojamani,
2 C.L.d.
20; Bhaya

Dirguj Deo v. Pande Fateh Bahadur
Ram, 3 C.L.J.521;
Ramachandra
Goswamiv. Jagendra Nath Banerjee,
4 C.L.J,
399; Rameshar
Koer
v.
Gobardan Lal, 7 C.L.J, 202 ; Nanda
Gopal Sinha vy. Pores Moni Debi, 17
0.1, 4,
464; Karim
Nensey
v.
Heinrichs,
25 Bom.
568; 28 I,A.
198.
2 Anund Lal Singh Deo vy. Maharaja Dheraj Gurrood Narayan Deo,
5 M.I.A. 82; Bhavanamma y. Rama
swamy, 4 Mad. 193; Karim Nensey
v. Heinrichs, 25 Bom, 563 : 981.3.
198,

8 Aziz -un- Nissa

vy. | Tasaddug

Hussain Khan, 23 All, 824+

28

I. a

65,

* Rameshar

Bakhsh

Singh

ர்,

ப்ட் Singh. 23 All. 194: 981.4. 1,
° Mohim Chandra Moulik v. Sarajubala Gupta, 90. L. J. 576.
° Karim Nensey v. Heinrichs, 25
Bom 573: 281.A.198.

" Raja of Ramnad y.Sundara Pandiaswami Thevar, 27 M. L. J. 694,
8 Salur Zemindar v. Pedda Paki
Rajua,

4

Mad.

371; Ramachandra

Goswami vy. Jogendra ‘Nath Banerjee,
4C.L.

J. 399.

° Raja Nursing

Deby.

Roy

Koy-

Chellayammi

Garu.,

17

Mad,

lasndth, 9 M.1.A. 55; Bhavdnamma
v. Ramaswami,
4 Mad. 193; Venkata Kumara Mahiputi Surya Rao

y.

180 ;

Shah v.

Prince

Rani

Mahomed

Dhojamani,

10 Raja Yuysing Doe
lasnath, 9M.1. A.

Buktyar

2 C0. L.

Ve Hod

Hoy,
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reversion on failure of male issue of the grantee is invalid 1.
The declaration in the grant that the grantee is to provide
maintenance for his dependants and servants out of the lands
granted, does not render them inalienable

2.

The

presump-

tion in the case of maintenance grants is that only the
income, that is, the rents and
profits, was granted 3,
and
not the corpus, and therefore, in the absence of
words to that effect, the grantee has no right to open
minerals

or

remove

but can work open

them

as they are

portions of the soil,

mines 4.

Besides thesegrants, other allotments of land were made
for special purposes or services rendered by the grantees,
or for the support of particular persons.
dered

Grants made for particular
by the grantees,

purposes

Adaiyolt manyam, granted
and bringing it into cultivation.
Arasinage inam,
Bagh

mari,

for clearing away

land granted

grant of land

or services ren-

to

Grants for
particular
purposes or
services.

jungle.

in dower or pin money.
one who killed a tiger.

Baruj : kota kidge, land granted as a reward for building a tower or bastion for the protection of a village.
Danduga,
granted by native Governments as compensation to persons who had suffered from heavy and
undue exactions being levied on them for the emergencies of
the State.

Hruvaka, granted
lands of a village.

to a person

who first ploughed the

Gaddatirwa, lands which were originally on ahigh
level, and which were granted on a favourable assessment

in consideration

of the difficulty of bringing them

under

cultivation.
1 Venkata
Kumara
Mahipait
Surya Rao vy. Chellayammi Garu, 17
Mad. 150.

® Raja Nursing Deb y. Roy

Koy-

lasnath, 9 M.I.A. 55.
'
“§ Bhavanamma vy. Ramaswami, 4
Mad.
193;
Tituram
Mukerii
v.
Cohen, 33 Cal.
208:
3821.4. 185;
affirming Titwram Mukerjee vy. Elias

16

F'. Cohlodrian,

* Tituram

1 C, L. J. 517.

Mukerji

ஈ,

Cohen,

33

Cal 203:321.A.185; Prince Mahomed
Bukiyar Shah v. Rani Dhajamani,
2C.L.J3. 20; Christian y. Tekaitni
Narbada Kunwari, 9 C. L. J. 421;

Mahadeo Lal y. Kulanand Singh, 19
C.L.J. 241,
:

-
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Irumbukatti, granted as an encouragement to manufacture iron,
Julah hatker, granted to weavers to encourage them to
settle in a village.
Meti, granted toa head
settlement of ryots in a village.

ryot

for

encouraging

the

Nari vetti, granted as a reward for having killed a
fox during a chase.
Netturwu kattu: Netturu véttu: Palikkani: Raktakodigai, Kaktamanyam,
Udarapattu,
granted
to the
family of a person killed in battle, or as a compensation to
a person or his family, who has been wounded or killed
in the public service.

Nir

Sarihadd,

granted to the ryots

of a village as

compensation for allowing a channel to be dug
their lands for the benefit of another village.

Pellettu, granted to a person who dug the
_ of earth in constructing a new tank.
Pallikatiu,

granted for founding a village.

Pultkattu,

granted

stopping

under the native

through

first

clod

government for

the tiger’s mouth by enchantment and rendering

harmless.

them

Panguvali: Patiwali,

granted

to a body of coparce-

ners holding
cultivation.

a village in common for the encouragement of

Sthala:

In the District of North Arcot it is synony-

mous with Pallikattw inams; in Trichinopoly and some
other southern districts it denotes a certain portion of the
cultivated lands, which were set apart as Sthala inam for
the villagers and appropriated to various purposes common

to the village.
Grants for
particular
persons,

Grants in favour of particular persons.

Bhale log,
dignity

of

lands granted revenue free

persons

of

rank

admitted

zemindars by virtue of their position.

to

to support the
the

court

of

:
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Mudavan: Sappani, granted for the support
of a
cripple.
Mutalikan,
granted for the support of the dependants and servants of a great man.
Nirvana manyam,
granted to a Hindu ascetic who
goes about naked.
Rajabandhu inams,
the relations of poligars.
Vedar,

granted

to

granted

for

the

a hunter as areward

maintenance of
for

the

dis-

play of skill in the chase.
11 has been shown in Chapter VI that, though the
power of granting beneficial
tenures belonged to the
king and the officers empowered by him
in that behalf, it was actually exercised by persons having no authority at ail, and consequently lands of considerable extent
had been alienated.
For the purpose of ascertaining
the title of persons holding or claiming to hold lands thus,
alienated under grants not being: badshai or royal, Regulation XXXI of 1802 was passed.
Section 2 of that Regulation exempted from its operation grants made before
certain dates therein
mentioned
in respect
of certain
districts, those dates corresponding to the dates of the
“acquisition of those districts by the British Government 1.
Under this Regulation, Collectors of districts were required
to keep registers of exempted lands.
Power was given to
them to call upon the holders thereof to produce and deliver
the deeds and sanads under which they held them, and
they were empowered to institute suits for the recovery
of exempted lands with the permission of the Board of
Revenue.
It was declared by Section 8 that no length of
time could be pleaded in a suit by Government for the
recovery of exempted lands from the holders thereof, and
persons holding lands under grants made before the dates
therein mentioned were required to register them, whether
they were made by competent authority or not.
This
Regulation, however, remained in practice a dead
letter.
*

Kumara

Tirumalai:

Bangaru Twumalai

Sauri

Naick

vy.

Naik, 21

Mad,

310,

Measures
taken to:

examine
title to alienated lands.
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As regards pensions, Section 43 of Regulation I of
1803 (Board of Revenue Regulation)
provided that the
Board of Revenue should not continue the pension of deceased pensioners, without the authority of the Governorin-Council, and
Section 30 of Regulation II of 1803

(Collector’s

Regulation)

provided

that

“Collectors

shall

procure lands for native pensioners and invalids, agreeably
to the regulations prescribed for that purpose’.
Thus
neither
Regulation XXXI
of
1802
nor Regulations
I and II of 1803 debarred the jurisdiction of Civil Courts
from entertaining suits in respect of alienated lands or
pensions.
Regulation
IV of 1831,

ட

0

The first Regulation that barred the jurisdiction of
Civil Courts in respect of personal grants was Regulation
IV of

1831.

Section 2 (1) of that Regulation prohibited the

Courts of Adawlut from taking cognizance of any claim to
hereditary or personal grants, of money, or of land revenue,
however denominated, conferred by the authority of the
Governcr-in-Council, in

consideration

of

services

rendered

to the State, or in lieu of resumed offices or privileges, or
of zemindaries and poliams forfeited or held under attachment or management by the officers of Government, or as
a yeomiah or charitable allowance, or as a pension, and also
of any claim for the recovery
or continuance of, or
participation, in such grants, whether preferred against
private individuals,

accompanied

or public

officers, unless the plaint

by an order signed by the Chief

was

or other

Secretary to Government, referring: the complaining party
to seek redress in the established Courts of Adawlut;
Clause (2) reserved the power
to decide on such claims
exclusively
to the
Governor-in-Council ; and
Section 3
provided that those grants were not liable to attachment
or sequestration in satisfaction of any decree or order of
Court, save and
except for the discharge of debts or
obligation personally incurred by the holder of them.
The

clause permitting attachment in respect of certain debts
was repealed by India Act XXIII of 1838, and the provisions of the Regulation were extended by India Act XXXI
¢
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made by any native

and confirmed and continued

by the

British

Government
Government.

‘he intention of the Government in passing Regulation IV
of 1881 was to give it an opportunity of protecting its
reversionary rights in such grants.
This restriction on the
jurisdiction of Civil Courts in the case of personal grants was
removed by Act IV of 1862 when they have been enfranchised, and section 2 of the Act provided that the title deed
issued by the Inam Commissioner or an authenticated extract

from the Register of the Commissioner

or Collector was to

be deemed sufiicient proof of such enfranchisement.
As the law relating to pensions and grants of land
revenue was dispersed in various Acts in different provinces,
it was consolidated and re-enacted in the Pensions Act

(XXIII of 1871) which repealed in this Presidency Regulation LV of 1831, Section 43 of Regulation I of 1803, and
Section 380 of Regulation I of 18038. In thisAct the expression

“orant of money or land revenue”’ is defined to include“‘anything payable on the part of Government in respect of any
right, privilege perquisite or office’ 1, Any person having a
claim to any pension or grant of revenue must apply to the
Collector of the District, or Deputy Commissioner or other
officer authorised in this behali by the Local Government,
who is empowered to dispose of such claims in accordance
with such rules asthe Chief Revenue Authority may, subject
to the general control of the Local Government, trom
time to time, prescribe in this behalf 2,
Section 4 ousts
the jurisdiction of the Civil Courts to entertain any suit
relating to any pension or grant of money or land revenue
‘conierred or made by the British or any former Government, whatever may have been the consideration for any
such pension or grant, and whatever may have been the
nature of the payment, claim or right for which. such
pension or grant may have been substituted, unless it

receives @ certificate from the officers abovenamed authorising the trial of such suit; and no decree or order can be
passed therein
} Section 3.

affecting

the

liability of

the

* Section 5.

Government

The Pensi
Act.

ons

496.
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to pay any such pension 1, Hnfranchised inams are exempted
from the ‘operation of the Act 2, and the right of the grantee
of land revenue whose claim is admitted by Government

to recover the

Scope of the:
Act.

,

amount of revenue from

the

persons liable

to pay the same is unaffected by the prohibition contained in
Section 4 8. Section 11 exempts pensions from attachment
hy process oi Court, while Section 12 renders ail assignments,
agreements, orders,
sales,
and securities made by the
persons entitled to any pension, pay or allowance in respect
of any money not payable at or before the making thereof,
void.
The Pensions Act is not retrospective 4, and therefore
the assignment of a pension executed before the coming into
force of the Act is valid 5. A suit brought by the mortgag
ee

of a hag for a declaration that it was liable to be proceeded
against in execution of a decree which he had obtained for

the recovery of his mortgage

debt from the haq before the

date of the coming into force of the Pensions Act is exempt

Its construction.
Its object.

Irom its operation 6, but the case is quite different when
he
has obtained only a money decree and properties are attached
under that decree 7. The Act which purports to deprive

the subject

of his right

to resort to the ordinary courts

ought to be construed strictly 8. The object of the Pensions
Act is thus stated in the speech made by the Hon’ble
Mr. Cockerell in introducing it in the Imperial Legislat
ive
Council, 9 “The leading principle of the main provisio
ns
1
*
. ®
*

Section 6.
Section 7 (1),
Section 9.
Parbhudas Rayaji

vy.

Motiram

Kalyandas, 1 Bom. 203; Jammadas vy,
Lalitaram, 2 Bom.
994:
Imatiaz
Begam v. Liakat-un-nissa,
7 All.

886,
5 Imatiaz Begam y. Liakat-unnissa, 7 All. 886; reversing on review

Imatiaz Begam

v.Liakat-un-nissa, 6

All, 630.
° Parbhudas
Rayaji vy. Motiram
Kalyandas, 1 Bom. 203.
" The Secretary of State v. Jam-

nadas, 6 Bom. 737.
® Kombi v. Aundi,

18

Mad,

Top

Parbhudas Rayaji y. Motiram Kalyandas, 1 Bom, 203 ; Ravjinnarayan

Mandlik v. Dadaji Bapuji Desai, 1
Bom. 523; Gurushidgavda Bin Rudragavda
vy,
kudragavdats
kom
Dyamangavda, 1 Bom, 531 (583);
Vyankaji vy. Sarjarao

Apaji Rao,

16

Bom. 537; Balvant Ramachandra
Natuwy. The Secretary of State, 29

Bom.

480;

Primbakrao

Anandrao

v. Balvantro Narayanrao, 30 Bom,
101; Nagar Mal y.
Ali Ahmad,
10 All. 896.
° Reprinted in the Fort Si, George

Gazeite,

Supp

(1871) 82;

Andi Achen v. Kombi
Mad. 187; Babaji Hari

Bailal,

பெறுவர்.
Bom,

1

vy.
208,

Bom,

Motiram

75;

See

also

Achen, 18
ஏ, Rajaram
Parbhudas

Kalyandas,

1
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of the law was, that as the bestowal of pensions and similar
allowances
was an act of grace or State
policy on

the part of
to itself the

ruling power, the Government
reserved
determination of all questions affecting the

grant or continuance of these allowances ; and the cognizance
of claims relating thereto by the Courts of Judicature was
as between the grantor and grantee, absolutely barred.”’

- Though the intention of the Government in passing the
Act was thus to reserve to itself the determination of all questions affecting a grant emanating from it, the Act has been
so framed as to oust the jurisdiction of the Civil Court in
regard to other grants and allowances, net originating

in an act of grace
to cases

where

of state policy 1.

the grant

has

It applies

been made in

therefore

consideration

of prior rights vested in the grantee 2. A suit for
the recovery of a malikhana in perpetuity granted by the
Government to the grantee on his making over his proprietary right in a certain mouzah is a suit for something
payable on the part of Government in respect of a right, and

is therefore within the prohibition
So also is a suit

deshmuki
granted

by

a person

of certain mehals
by the

Peishwa,

of the

claiming

Pensions Act 2.

as the

on the

strength

to recover

certain

hereditary

of a sanad
dues

which

were formerly paid over to him by the British Government
but subsequently withheld 4. Similarly a suit to declare
the plaintiff's right to a month’s share in the Kulkarni,

Jyotishi and Deshpande of certain villages

5; a suit by a

hereditary deshmuki to recover the amount oi land revenue
levied in the form of grain directly from the villagers 6; a
elaim by a mirasi karnam, whose services have been dispensed
with, on a percentage of the net revenue of a reserved forest",

and

a suit

to

establish the plaintiffs

1’ Parbhudas
Rayaji y. Motiram
Kalyandas, 1 Bom. 203.
? Vasudev Sadasiv Modak v. The
Collector of Ratnagiri,2 Bom. 99:
4
I, A.
119;
Méharaval Mohan
Singi Jey Singiv. The Government

of Bombay,

5 Bom.

77; Doe Kuarv.
1: 21.1. A. 148:

408:

Man Kuar,

8 I.

A,

17 All,

> Deokuar y. Man Kuar, 17 All.1;

21

right

to collect

the

7.2. 148,

4 Vasudev

Sadhiv

Modak v. The

Collector of Ratnagirt 2 Bom. 99; 4
I, A. 99.
® Babaji Hari y. Rajaram Balla,
1 Bom. 75.

8 Naro

Damodar

Ghugri

Collector of Poona, 6 Bom,

v.

7 The Secretary of State v.

Pillai, 17 M.

193,

The

209.

Vydia

To Suits to

which it
applies.
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Government revenue from the villages granted as an endowment to a religious office 1, are within the Pensions Act ; but
not a suit for a declaration of the plaintiff's eligibility to
officiate as patel of a certain village without seeking to obtain anything payable on the part of Government 2.
The
Its application to suits
against

Government
and

others.

Act applies not only to suits brought against Government,
but also to suits by one sharer against another for the recovery of the amount paid by Government 3. In Nagar Mal
vy. Ali Ahmad 4, it was held by the Allahabad High Court

that, when the claim of a person was admitted by Govern-

Not to grants

of lands or to
execution
proceedings,

ment « suit by him for enforcing that claim was not within
the Pensions Act; this decision is opposed to that of the
Madras High Court in Syed Mahomed Isaack Mushyack v.
Azeezoon Nissa Begam 5 and must be taken to have been
overruled by the decision of the Privy Council in Deo
Kuarv. Man Kuar 6. The Act applies only to grants of land
revenue and not to grants of land? , wor does it apply
to execution proceedingsS.
Does it apply where a grant
of land is made free of revenue ? The decisions are not
uniform on this matter.
In Perra Kovil Kalavi Appan
vy. Palliah Chetty 9it was held that the release of a burden.
altogether or the lightening of a burden which the land
would otherwise bear in the shape of assessment was a
gift, or grant, of land revenue to the extent of the
relief, and that therefore a sult in respect of such land was
barred

by

1 Mahomed

section
Kadir

4
vy.

of

the

Act;

Gulam

1771017208, 28 1,0. 994. .

and

ப்

வட

7

Rama

this

view

வட
4.

was

ட ட

Subba,

12 Mad.

98 ;

? Gurvshidgavda Bin Rudragavda
v.Rudragavdati Kom Dyamangavda,

Jeeyamba Bai v. The Secretary of
State 23 M.L,J. 687 ; The Secretary

1 Bom,

of State v, Subbarayudu, 23 M. T.J.
728 ; Nanjudia vy. Venkata Subbiah,
“7 M. L. J. 618:1L. W. 670; Rav

521.

5 Syed Mahomed Isaack Mushyack
v. Azeezoon Nissa Begam, 4 Mad.
341; Andi Achen v. Kombi Achen,
18 Mad. 187; Babaji Hari v. Rajaram
Baillal, 1 Bom. 75; Deo Kwary. Man
Kaan MOA
Oly Ae 148
athe
contrary view was taken in Kombi
v. Aundi, 13 Mad. 75 ; but Muthuseoamy Ayyar J. a party to that

decision

subsequently changed

his

view in Andi Achen vy. Kombi Achen,

18 Mad. 187.
£10 All. 396.

* 4 Mad, 341,

Jinaryan Mandlik vy. Dadaji Bapuji
Desai,

1 Bom.

Chandra

523;

Natwv.

State 25 Bom.
v. Ananda Rao,

med
32

by
All.

Imam,

the
148;

Balvant Rama-

The

Secreiary

480; Ganpat
28 All 104,

Privy

Council

Mannu

Lal

Rao
affir-

in
Faza-

33 All. 580.

:

§ Vajiam Bhagvan y.

Gopalji,

v.

16

Bom.

Fao y. Balvantro,

2 1 In. Ju. 164,

°

oy

Ranchordji

781:
30 Bom,
ப

Trimback
101,

:
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accepted in
Rama
v.
Subba 1 and Jeeyamba
Baz
v.
The
Secretary of State 2. But in Babajt Hari
v. Rajaram Bailal 3,it was pointed out that freedom
from liability to land revenue was not identical with a
grant of land revenue, any more than the extinction of an
easement by becoming sole proprietor of the property,
servient as well as dominant, was a grant of an easement and
that the land revenue arising from a man’s own holding,
when it was remitted and the land paid nothing, was rather
extinguished than granted, and it was held that to such
cases the Act was not applicable 4. A suit on anagreement
that maintenance is to be paid out of an allowance received

Suits on
agreement,

from the Government is barred under the Act 4, but nota suit

on an agreement whereby a widow claimed maintenance
in consideration of the relinquishment of her claims in
regard to family properties and to a portion of a pension, .
and the agreement
did not specify that it was to be
paid out of the pension or was to depend on it 6
A
Jagir being in the nature of an unenfranchised inam);
a suit for the recovery of a portion thereof is prohibited
by the Act 7. Buta suit for the management of certain
villages granted revenue free is not prohibited §; so also a
suit for the management of saranjam lands 9. When the
Collector issues a certificate for the recovery of arrears for
the years 1889—1890 to 1896—1897, the addition of a claim
tor the year 1897—1898 in such a suit is not bad 10,
No certificate is necessary to recover

due to the

deceased

claimed

by

the arrears of allowance

his

representatives, that

accrued due before his death, when the deceased had been
declared
entitled
to the
allowancel!,
And arrears
of
112 Mad. 98.
2 93 M. L. J. 687.
* 1 Bom. 75.
4 Panchanadayyan

v.

Nilakan-

§ Raja Venkaianarasimha Ramachandra
Rao
y.
Raja Laksivminarasammma Rao, 30 Mad. 266.
7 Rama y. Subba, 12 Mad. 98.

malai Naik v. Bangara Tirumalar
Sauri Naik, 21 Mad. 310; Nanjundiah vy. Venkatasubdbiah, 27M,L.J.

8 Kumara
Tirumalai
Naik
vy.
Bangara Tirumaiar Sauri Naik, 21
Mad. 310.
° Keshavrav v. Ganapirao Nilkan-

618 : 1L. W.€70:

th

tayyan,

7

Mad.

191;

Kumara

Tiru-

Babdaji Hari v.

Rajaram Ballal, 1 Bom, 15; Mannu
Laivy. Fazal Imam, 33 All. 580.

5 Damodar 4. Satyabhama Bat, 31

Bom,

6512.

14

Nagarkar,

16 Bom.

596.

10 Krishnaji Sakharam

28 Bom, 241.
3 Chaganlal
Bom. 154.

vy.

vy.

Anant

Pranjivan,
:

34

Jagir.

Arrears.
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pension due to a lady at the time of hex death form
part of her estate, and the person who is her legal
heir is entitled to them and not the person to whom
the pension is granted afterwards 1.
Pensions.

Section 11 of

the

exempts from

Act

all

attachment

pensions granted or continued by Government on political
considerations, or on account of past services or present
infirmities, or as a compassionate allowance, at the instance
of a creditor, forany demand against the pensioner, or in
satisfaction of a decree or order of any Court. The object for
enacting such a provision is stated in the case of I'he Secre-

“In passing

tary of State v. Khemchand Jeychand 2 thus:

the Pensions Act, the Legislature seem to have thought
it desirable that exemption from attachment for debt should
be confined to pensions properly, so called, and should not be

intended to other grants of money or

land

revenue.

And

it does not appear to us difficult to understand why the
State should have thought it right to secure the pensions of
its old servants and of dethroned princes, but should not
have cared to protect from attachment grants made to
families of freebooters as compensation for the loss of their
blackmail.”
The word “pension” is not defined in the Act
and judicial decisions have defined it to mean “‘a periodical allowance or stipend granted notin respect of a right,
privilege, perquisite, or office, but on account of past
services, or particular
merit, or as compensation to
dethroned princes, their families and dependants” 3. The
following grants
have been held not to be pensions:
a
grant of
an
annual
sum
by
the
Government

as

compensation

account

of

the

for

loss

improper

sustained
resumption

by the
by

grantee

on

Government of

1 Mussumat Noushabah
Sooltan
Begum
v. Mussumat
NubeerahSooltan Beegum, 3 Agra. 44.
24 Bom. 432. The observations
made were with reference to a claim

° The Secretary of State v. Khemchand Jeychand,
4
Bom.
432;
Mahomed Cassim Bahadur v. Carlar,

for tora garas haqs which, though in
their origin of the nature of black
mail, had by long usage acquired

VelayudhaChetiy, 30 Mad. 153; Jiban
Krishna Ghosh vy. Sripatt Charan

a recognised title, Swmbhoolall Girdhurlal:v. The Collector of Surat,
in 8 M, 1. A. 1; Futtesangji Jas-

wantsingji v. Kullianraiji Hekoomutravi,

5

10. Bom.

Mad.

272;

H.C.R.

Subraya

281.

Mudali

v.

Day, 8 C.W.N. 665, Lachmi Narain
vy. Mukand Singh, 26 All. 617; Anna
Brbi v. Najmun Nissa, 31 All. 883,
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belonging to the grantee,

settlement

; a bonus

at the

granted by

Government in addition to pension to an officer compulsorily retired on account of reduction of public service 2;
' proprietary right ina village granted subject to the payment
of land

revenue,

as

consideration for

services rendered to

Government by the grantee 3; a hereditary revenue iree jagir
granted by the British Government in lieu of a pension4; a
grant of a srotriyam village by way of compensation
for loss sustained by the grantee on the abolition of the office
of Nautwar hereditary in hisfamily 5. The word “ payable”’
in Section 12 is used in its ordinary primary sense, namely,

Meaning of

deliverable in performance oi an obligation, in other words,

“payable.”

that actual payment was demandable by the person
entitled 6. Therefore a will directing payment of a malikhana
due to the testator which was not payable at the time of his

death was held to be invalid 7.
It is not necessary that the certificate of the Collector

should be produced

at the time of the institution

suit, and its non-production is not fatal to the suit.

of the
It may

be prodnced in the course of the suit and even on appeal 8,
When once a certificate has been issued by the Collector,
the Board of Revenue has no jurisdiction to cancel it 9,

\ Jitan Krishna Ghosh

v. Sripati

Charan Dey, 8 0. W. N. 665.
2 Mahomed
Cassim
Bahadur
1,
Carlier, 5 Mad. 272.
_ 8 Lachmi
Narain v.
Mukund

Singh 26 All. 617,
4 Anna

Bibi

v.

Najmun

Nissa,

81 All. 382,
> Singam Setii Sanjivi Kondaya
v. Draupadi Bayamma,31 Mad. 153.
® Sridevi v. Krishnan, 21 Mad,
105.
7 7058,

-

8 Mahammad

Azmat

Ali Khan y.

Laila Begum, 8 Cal. 422:91A.8;
Jyjagi Pratapgi Raja v. Balkrishna
Mahadeo, 17 Bom. 169; Miya Vali
Ula v. Sayed Bava Saheb Santi
Miya, 22 Bom. 496 ; Intisham Ali v.
Sham Sunder, 25 All, 73; Ganpai
fiao. v. Anunda Rao,28
All. 104,

agivmed by the Privy
All.

Council in 32

148,

° Subba Rao v. Rama Rao, 25
14. ய, 9, 189; Gothandi vy. Bhikannbhal, 23 Bom, 676,

Production of

certificate,

CHAPTER VIII.
SERVICE GRANTS.

Origin of
service
grants.

Service grants came into existence on account of the
custom of the country to remunerate services rendered by
servants, public or private, by assignments of land or landrevenue, and this system was specially adapted to a country
Such assignments
where the revenue was payable in kind.
rendered.
services
the
of
nature
the
to
varied according
but in
grantee,
They were at first only for the lives of the
They may be divided
course of time, became hereditary.
or personal service;
private
for
grants
(a)
classes,
into four
(c)

grants tor public service;

(9)

grants in favour of

village

officers; and (d) grants for religious services.
(a) Private or personal service grants are grants by
which services, private or personal, were reserved to the
grantor 1, as distinguished from the second class in which
the community or any portion of it are intereSted in their
Amaram,

maintenance, such as,
Amaram, known

Mr.

also

Stratton 2, it implies

character

of the tenure;

as

Umbilikkat.

case, and
while

According

hence the

Dr. Maclean?

to

favourable

defines

it

to

mean the command of one thousand horse and an Amaram
grant ‘“‘a grant of land by the prince or poligar on condition of
service, generally military or police 4. Such grants were
generally held by the armed retainers of zemindars or
poligars, and were also held by their relatives, and persons
of high rank upon a more honorary tenure of service than
the Kattubadis.
The Amararkars were therefore military
1 Many

of the

grants that

public or quasi-public

were

before the per-

manent settlement ceased to be such

subsequent to that date,

2 Report gwen in Nellore

Dt.

265.

® Man, of Adminis IIL. 24, 352.

* Ibid, 24; Wilson, 21,

M.
i
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chiefs, while the Kattubadis were inferior peons subject to
frequent service. Sometimes villages in a decayed condition
were made over under this tenure to peons in the proportion
of 8 to 10 toa village, who were then considered the
mirasidars of those villages and were jointly bound to make
good the demand or rent orginally stipulated, which was
neverafter raised 1. Wilson 2 and Maclean? think that such
grants are resumable when the amararkar or grantee fails to
perform the stipulated service ; but judicial decisions have
gone further and held that they are resumable at the
will of the grantor +.
Bissoyee lands are lands held by the Bissoyees, chiefs
in the maliahs in the Ganjam District 5. The form of
administration prevalent in the Maliahs and the tenure of
the Bissoyees are described by the Privy Council in Goura
Chandra Gajapati Narayana Deo v. The Secretary of
State 6, “The
Maliahs appear
to have been
always
organised on a special system, not unlike thas which
has been found to prevail in other hill countries of India.
The inhabitants of the country are those knownas Savaras
an indigenous hill race, once no doubt turbulent people and
dangerous neighbours to those dwelling in the plains. The
muttas,

Maliahs are divided into eleven

of

each

which

is

Hach Bissoyee had
controlled by a local chief or Bissoyee.
his fort (a term, sometimes at least used as synonymous
with the mutta)

and his

staff of

officers

and

The

paiks.

Bissoyees were formerly responsible for controlling the
Savaras within their jurisdiction, maintaining peace ana
good order, and defending the passes to the plains. In return
It is
for their duties they received certain advantages’
not suggested by either side that a Bissoyee had ever had
any proprietary right in the mutta under his control, or
any part of it.
On the contrary, it is agreed that
whatever he has held has been held on a mere service
் Report of Mr. Stratton

given in

Nellore Di. M. 265.

Venkatagiit

* Glossary, 21.
் Man of Admunis,

Naidu, 7 M.1. A. 128; Narasayya v.

2
III. 352.

4 Unide Rajaha Raja Bommarauze

Bahadury. Permmasamy

Venkatadry

Rajah

of

Raja,

23

Venkatagwi

Narasyya, 37 Mad.

Mad,

v.

262;

Mukku

1.

° Man. of Adminis. IIT. 385.
8 98 Mad.

130 (144):

521. A. 53,.

Bissoyee
1௧08,
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tenure, not by right of ownership. In respect of what he has
enjoyed he has paid a sum by wavy of kattubadi or quit-rent.”’
The relation of the Bissoyee with the Savaras is given in

the judgment of the Agent to the Governor, which is quoted
with

approval

“Hach

by

‘fort’

the

has

Privy

its own

Councilin

the

boundaries,

above

case 1,

including

forest

lands and is made up of a number of villages, each of which
again has its own boundary.
‘The remuneration of the
Bissoyees is derived partly trom land cultivated by themselves, to which the Savaras contribute a certain amount
of

‘ Vetti’

or

‘customary labour,’

while

the

Paiks

are

remunerated either by grants of land or by payment in cash

and

grain.

The

Savaras

have

permanent

wet

and

permanent dry cultivation; they also practice ‘ Kumri’ or
Podu cultivation,
For the permanent cultivation they pay
a fixed

Doratnam,

Jivitham.

proportion

of the produce

to the

Bissovees,

but

in

regard to the ‘ Kumri’ cultivation they receive a fixed fee,
either one rupee per house or one putti of grain per house,
from each Savara family, besides ‘Sambolos’ or ‘ dallies ’
of iruit and vegetables six times in the year.
A Savara
residing in one village cannot practise ‘ Kumri’ cultivation
in another village, and permission must be obtained from
the head of the village and the Bissoyee.
he kattubadi is
paid by the Bissoyee to the plaintiff, but with the exception
of this payment, the Bissoyee exercises absolute authority
over the affairs of his Fort, subject to Government control.”
Doratnams are lands granted to the Doras who hold
villages for the security of the country and for preventing
the incursions of Savaras and other hill tribes 2.
Jivithams

found

in

the

Ramnad

and

Madura

Dis-

tricts are of the same nature as the Mukhasas of the
Northern Circars.
They were granted by zemindars to
their relations and dependants, sometimes on personal service and sometimes on tenure of service 3.
Kattubadi.

Kattubadi means settlement and is used to denote
lands granted by zemindars to their armed servants and
} Goura Chandra Gajapati Narayana Deo v. The Secretary of State,
28 Mad. 180 (145); 821. A. 53.-

* Man of Adminis, III. 354,
> Ibid.
i
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personal servants on tenure of service at a fixed, unvariable
and favourable rent 1. They were of two classes, Grama-

Kattubadis, who

were

strictly village servants and

were

required to perform service throughout the year, and Jang?
Kuttubadis, who were called out for service only on emergent
occasions 2. Katiwbadi grants are resumable at the will of the
grantor

3. They are of various

classes, known

as,

(1) Ana-

kala, held by Kattubadi peons whose duty it was to carry
provisions to village and taluq officials; (2) Angazala, held
for performing the service of Angazala Kattubadi pecns
whose duties consisted in distributing water to the fields, and
in collecting ryots for the performance of customary labour ;
(3) Dandiya,

held

by the

head

of

Kattubadi

peons;

(4)

Jitavritti: Jitotra, held by a class of Kattubadis known
by this name who formerly used to draw pay without rendering any service; service was demanded of them from fasli

1255; (5) Kandacharam, held by Kattubadi peons employed
in the Western talug of Bellary, who were remunerated
fixed remission from the assessment of the lands held

by
by

them ; (6) Kola Payako, held for the maintenance of armed
retainers in zemindaries in the District
of Ganjam; (7)

Mutratsa,

service

granted

to a man

as Kattubadi

peon;

of

(8)

the

Mutratsa

Paik,

held

caste

by

for

military

peons in the District of Ganjam on condition of service;
and (9) Tvrastu, held by a description of armed peons main-

tained by the hill zeniindars

of the Vizagapatam

District

for preserving the peace of the country.

Mukhasa is defined by Wilson 4 thus,
land assigned to an

“A

individual either rent free

village

or

or at a low

rent, on condition of service; or a village held khas

by the

state, the revenue being paid to the Government direct; or
a share of the Government ina village, or in the revenue

paid

by

Srt Rajan

it.”

It has the same

Sobhanadri

Venkatanarasimbia

Appa

1 Man of Adminis, 956, 953.

3 708, 117, 256.
* Unide Rajaha Raja Bommarau_ 2e Bahadur vy. Pemmaswamy Venka-

tadry Naidu, 7M. 1, A, 128,
* Glossary, 352,

meaning

Appa Kao

Rao

as a jagir.

Bahadur

v. Sri

Bahadur 5, the

In
Raja

learned

596 Mad, 403, affirmed by the

Privy Council in Venkata Narasimha
Appa Rao Bahadur vy. Sobhanadri
Appa Rao Bahadur, 29 Mad. 52: 33

IA,

46,

Mukhasa,
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judges of the Madras High Court observed that mukhasa
was a well known term in the Northern Circars and that the
term itself implied that it wasa tenure subject to service. It
took this form when it was granted to servants and military
chiefs in lieu of pay ; sometimes it was granted to men of high
position

and

influence,

whose

tenure

is

of a

honorary or

almost nominal nature. In some cases, when it was granted
to relations of zemindars, no service is specified in the

grant, though it is expressed to be for service 1.

In these

latter cases they partake of the nature of personal grants.
Mukhasa can be classified according to the conditions of the
grant into (1) Kattwbadi Mukhasa, village or villages granted for

service

villages
the

Meaning in
Tanjore.

at alow

held

on a

cultivation

quite-rent ; (2)

favourable

of

each

year;

Rayayet

Uukhasa,

assessment fluctuating with
and

(3)

Sarva

Mukhasa,

village granted with no condition of service.
In Tanjore the term Mukhasa is used to denote the
private estate of the late Raja, being made up of lands which
His Highness
Sarabhoji retained at the cession of the
the payment of
It is wholly exempt from
province.
revenue,

save the small police fee,

the water tax levied for

dry cultivation converted into wet with the aid of Government water and the Local cess 2. In the Chingleput District
paying
villages alienated by poligars and
it denoted
:
nothing to Government 3.
Besides these grants there are others known by a
variety of names,

such as,

Attar, for supplying perfumes to the poligar.
Barut-gola, for supplying the poligar with gunpowder
and ball.
Bhatraz: Sangitham, held by bards for singing the
praises of the zemindar or poligar.
Bot:

Gadabalu:

Gadaba:

Shendi,

for

the

Taiyalkaran,

tor

the

service

of tailor to thie

zemindar or poligar.
1 Cf. Vizianagaram
Sitaramarazu,

19 Mad.

of

மி

palanquin bearer.
Darzi:

service

Maharajah v.

* Tanjore Dt. M. 680.

100,

° Mirasi Papers,
௩

18.
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Dega, held by falconers in the service of zemindars or
poligars.
Dommera, granted to persons of the Dommera or
Nokkan caste, who gain their livelihood by performing
as tumblers and rope dancers.
‘Hrukala, granted to persons of the Hrukala tribe for
collecting medicinal drugs or plants for the use of the
261010 087,
Gauda Manda: Golla : Palkalaya Kundu, held by a
shepherd for the service of supplying milk to the zemindar
and for manuring the fields of a village with his sheep.
Godugu, for holding an umbrella over the zemindar.
Gurrapu, for superintending and breaking in the

horses

of the

zemindar;

for

the

given as a present.
Jatthi, held by wrestlers in
zemindars.
Kadaiyan, for the service of
leaves to the zemindar.
Kaviroyan: Pulavan, held
poligars and zemindars; known
held by a Brahman.
Khasa,

for

maintenance

of a horse

the service of poligars or
supplying fish and cadjan
by poets at the court of
as Kavitaipattan, when

domestic service in the household

of

the

zemindar,
Kommu, for the service of blowing a horn before
the
Tahsildar.
Kon, tor the service of supplying milk, ghee, etc.
to the
zemindar or his servants when they halt in the
village.
Kudukuduppai,
held by fortune tellers who beat a
kind of clapper called Kudukuduppai.
Matapati,
for the service of supplying milk to pub-

lic officers and cooking food to the Reddis when they leave

‘the village on public duty. Wilson defines it
thus 1, “A
member of the village community holding land
in inam
rent free on condition of his supplying public
officers and
Servants with butter milk, being also paid for
the same; it
is said to apply to village servants who acted
not only as
purveyors to public officers but sometimes as
cooks for the
villagers.”
18

1.

Glossary, 334,

28
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Nakara, for the service of beating a drum atபபப
or at the gates of Nawabs or men of rank.
Palapatti,
for performing the service of pouring’ mile
at: particular places on the boundary line of a village on the
last day of the procession of the village deity.
Peria Aranmanai,
for watching the zemindar’s
palace.
பரி
Perukuli, (1) for the benefit of persons cate gave to:
their children the name of the reigning
zemindar in
Shivaganga;

Kasavargam,

(2) granted ore giving names

to the

children

of the zemindar.
14
Puppotti, for the service of supplying flowers to
zemindars.
;
Sei Kalgar, for the service of nee
thee arms of
zemindars.
vs
Semman, tor supplying the zemindar
ட
டாட
Siyaht Wala, granted for the service of supplyiug ink
to public officers.
ரட்ட
Tabela,
for
superintending
the stables of the
zemindar,
்
Tamalapukula, tor
supplying
betel
leaves to
zeinindars.
5
Ustad,
for teaching the
zemindar fencing .and
gymnastics.
Valayan, for catching fish to the zemindar.
Zingar, for phe service ot saddler in1 the service of the
zermindar.
oj
Kasavargam tenants are defined by Wilson anes 1,
“Traders. and makers of canvas, sacks, residing in a
village and claiming certain fees and perquisites, having
a proprietary right to their houses but not to the ground
on which they stand.” They are tenants at will, but have
a proprietary right to the house on the land, and therefore,*
when they are evicted, they are entitled to compensation
for their buildings 2. The chief incidents of the Kasavargam tenure as prevalent in the District of Tanjore were
டப்ப
dealt with by aoe District Judge of
gre

“1 Glossary, 588.
2 Appa 241181 ஈ. Gopalasamy rete,

-(1860) M. 8. D, 41; Blakey, Savane
Reet Gel arama,

50, 1162-25-40
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in Nadarsa Rowthen v. Amirtham 1, which was affirmed hy
the High Court.
They are (1) ‘“‘the manaikat or site is
the property of the mirasidars: the Kasavargamdar has no
proprietary right in it; but he is ordinarily the proprietor of
the superstructure built upon it; (2) the Kasavargamdar
holds the manaikat free of rent or for a more or less nominal
rent, on condition that
he performs services for the
mirasidars

as

an

artisan

or otherwise,

as the

case

may

be; (3) the Kasavargamdar
has no right to transfer the
manaikat to another, but on his death it passes to his heirs
on the same

conditions as those on which

the mirasidar
forthwith,

is

if

entitled to

the latter

eject

the

refuses to render

he

held

it; (4)

kasavargamdar
him

the

custo-

mary services; (5) if the Kasavargamdar was ejected, the
mirasidar was bound to compensate him for any house
which he may have erected on the land during his tenancy.”
Sometimes the. Kasavargamdar has to do service for the
whole village in which the land is situated and 15 liable to
be evicted, if he refuses to perform service?.
Grants for public service, or purposes of public utility
are those in which the community or a portion of it are
interested.
Hiven if they have been granted by the zemindar, he has no right to resume them, unless he has been
given that right by the Government, in whom alone the
right of resumption is vested.
The circumstances under
which such grants are resumed are that the grantee refuses
or fails to perform the services imposed upon him, or ‘the
necessity for maintaining them has ceased.
The most important of this class of grants are what are called Dasaba
ndham inams, known also as Kattu- -Kodige. The word Dasabandham means ten in hundred, implying thereby a deduction of one-tenth of the revenue 3. It is a grant of land or
_ land revenue given as compensation for the construction
ot a
tank, well or channel; the grant, generally if not always,
carlies with it the condition of iene the work in repair 4,
If the grant consists’ of land, it is called: Khandam
Dasabandham; “and if it consists of an assignment
of
ப

ப

ஏ.

4

2 Saminatha Iyer
147,

0, 689,

y. Marimutha,

5 Man of Adminis, LETS 260,

£8. 0. 56 (1), note.

353,
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revenue, it is called Shamilat Dasabandham 1. The extent
and value of the land and the amount of revenue granted
varied in proportion te the capital expended on the work
in question.
In the Cuddapah District 2, it was granted
tor three purposes, (1) keeping in repair tanks which cultivate Government land, (2) levelling lands and rendering

them fit for cultivation, and
cultivation.

Inthe

Dasabandham

inams

North
are

(3)

bringing

Arcot District
found,

(1)

dry waste
two

into

varieties of

Chautayi,

in which

the dasabandhamdar received one-fourth of the assessment
paid on the ayacut, and (2) Valavadi, in which he was

granted the whole ayacut at a favourable rate of assessment3.
It

is

liable

to

resumption,

if

the

inamdars,

after due

notice, fail to carry out the necessary repairs to the work
for the upkeep of which 1t was granted, and they are allowed

to participate

Other public
service
grants,

in the

enhanced

revenue derived trom

the

works they maintain 4. Shamilat Dasabandhamdars are
allowed a share in the profit of dry land irrigated in
excess of the registered area, proportionate to the Shamilat
inams they enjoy, and the Khandam Dasabandhamdars
25
per cent of the water rate leviable on the extension of
cultivation 5, The Government has given up its reversionary right to resume these inams situated within
permanently settled estates, even though they were in
existence at the time of the permanent settlement, and
has declared that the proprietors are entitled to resume
them on failure of the inamdar to do his duty ©.
Other kinds of grants for public purposes found in the
Presidency are the following :—

Alottv, tor the service of collecting
performance of customary labour.

ryots

for

the

Ambikar: Pallevadi : Teppam, for ferryman’s service,
Anatkkaran, for the service of preserving anicuts or
dams

in good order and for keeping of cattle, ete., irom des-

troying the reeds

growing thereon.

_
Bandela, held by inferior servants for protecting cattle
from straying into the fields and destroying the crepe,
1 §. 0. 56 (1), note.
? Manual, 285,

® Dt. M. 172.

is = ன் 56 (1),

8ne

56 (2),
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Karat manyam : Kulam Vettu : Kammayi
Vettu, tor
the service of collecting work people to repair tanks. Khulga : Patula, granted to tank diggers for the service of executing petty repairs to tanks and channels.
Kulam Kaval,
for guarding tanks and seeing that
the ryots do not waste the water.
Nanal, for the service of planting reeds for the protection of anicuts and irrigation channels.

Nirmunaka, forthe service of diving into the water
and opening and shutting the sluice of a tank.
Putti, for the service of preventing cattle from trespassing and destroying the crops.
:

Sagubadt,

granted

to head

ryots

with a view to their

encouraging the cultivation of government lands.
Uppara : Waddi, for the service of repairing tanks.
Urani, tor maintaining in repair the village tanks,
for supplying drinking water.
Vayikkal, for the service of preserving channels and
other irrigation works in repair.
Grants in favour of village officers.
(c).
It has already been pointed out in a previous Chapter

Village ser-

that an Indian village was

vice grants,

a corporation,

with a comple-

ment of officers necessary for an agricultural population
who were paid by assignments of land or land revenue, or
a proportion of the produce, called marahs, russooms, or

swatantrams 1,

As the names

of the offices have already

been given, it is unnecessary to repeat them here.
Section 11 of Regulation XXV of 1802 required the
land-holders with whom permanent settlement was effected
to keep up the regular and established number of karnams
in the several villages in their estates.
The karnams are
bound to obey all orders issued by the land-holders who are,
however,
prohibited from removing them without
an
order of Court, and it is enacted that, whenever they have
any cause of complaint against them, they are at liberty to
institute suits in the Civil Courts for bringing them to trial.

Whenever any karnam is dismissed by a sentence of a Court
1 Chap Ili. 40,

Karnams in
proprietary
estates,
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of Judicature, the land-holder is given power. to appoint
a successor from the family of the last incumbent, and in

case there
Regulation
XXIX of

1802.

is no member of his family capable of perform-

ing the duties thereof, to appoint another athis discretion.
Regulation XXIX of 1802 was passed the’ same day
that Regulation XXV of 1802 was passed for the purpose of
regulating the duties and appointment of karnams in permanently settled estates.
Under this Regulation, the proprietor is given the power
of nominating karnams },
and of appointing
a successor when a vacancy occurs
in the office, either by death or dismissal
2; and in
filling
vacancies he is to appoint heirs of the preceding karnam,
and in case the incapacity
of the heir

is proved

to the satisfaction

of the

Judge

of the azilla,

to nominate any person according to his discretion 8, The
proprietors are required to deposit a list of names of

the karnams within their estates and the names
of which they are karnams in the

Court

of villages

of the

Adalat of

the zilla, head kacheri of the Collector and in the principal
kacheri of the zemindari or estate 4, and are prohibited
from dismissing any karnam without a sentence of a Court

of Judicature >. The duties of the karnam and the penalties for their non-performance are laid down in the other
Sections of the Regulation.

Under

the Regulation, the pro-

prietor alone can exercise the power of appointing or dismissing 4 karnam. Therefore the agent of an undivided brother
of the proprietor 6, and the lessee of 2 permanently settled
estate under a lease from the
proprietor authorising
the former to appoint and remove karnams’,
were

held
a

incompetent
karnam.

A

to

exercise

Srotrivamdar

the power
is not

of

entitled

removing
to

sue for

removal of a karnam; and his only course is to apply
tothe Collector for hisremoval®. A lessee of a permanently
settled estate

with

remove karnams
=:

power under the

is entitled

1 Section 8.
டன்

3

Section

Ree

7.

8 Subramanya

lease

to

appoint

a suit for

and

damages

15 Mad, 127.

&

4 Section 8,
® Section 5.

to bring
ad, 145.

v.

Somasundara,

டன்

Pillat

vy.

* Thurga Ramachandra
Appayya, 7 Mad, 128,

Orr, 20.
ன்

Rau

y,

CHAP.

VIII.)

KARNAMS

PROPRIETARY

143

ESTATES.

against karnams for neglect of their statutory duties 1. The
“heirs of the preceding karnam’’ mean his next of kin
according to the order of the several grades of legal heirs and
not heirs in the order of succession to undivided ancestral
property 2. Therefore adaughter’s son is preferable toan
undivided brother of the last incumbent 3, A female is, by

reason of her sex, incapacitated from holding the office of
karnam 4. Therefore when the next heir is atemale, the proprietor is bound to appoint the next heir after her, and if the
proprietor does not consent to the appointment, the Court can
appoint him 5, Minority is a ground on which the next heir
can be passed over 6. When the next heir is incapacitated, the
proprietor can appoint any person he likes 7. But where there
are heirs of a deceased person who are qualified and willing
to hold the office, the zemindar cannot appoint a third
person 8. But, when in consequence of the incapacity of
the next heir the proprietor has appointed a third person,
such heir cannot afterwards sue for the recovery of the
office 9. Though the
incapacity of the next heir has
to be proved
to the Court before a third person is
appointed, such proof is not necessary, if the incapacity
is admitted 7. The prcvisions of Section 7 apply to
cases where vacancy is caused by dismissall©.
Though
an officer of Government is synonymous with a public
servant, every public officer is not an officer of Government.
Therefore

in keeping

a suit

cause side ll.

Kumarasami

damages

in a permanently

employed

Pillai

y. Orr,

in revenue
20

Mad. 145.
2 Krishnanuma y. Papa, 4 M.H.C.
R. 234;
Venkayya v, Subbarayadu
9 Mad. 283; Seetaramayya v. Venkatavaju, 18 Mad. 440,

* Krishnamma vy. Papa, 4 M.H.C.

1, 234,

4 Venkataratnamma 1. Ramanuja

Sami, 2 Mad.
312; Venkata vy.
Rama,
8 Mad. 249;
Chandramma
vy. Venkataraju, 10 Mad. 226.
3

5 Chandramma

Mad.

226.

against a karnam for default

accounts can be brought

A karnam

a village servant
“)

for

certain

3. Venkataiaju, 10

on

duties

6 Venkata v.

the

settled

within

Rama,8

Venkatanarayana

y.

small

estate is

Mad.

the
249;

Subbarayudu,

9 Mad. 214,
1 Venkatanarayana vy, Subbarayu-

du, 9 Mad, 214.

8 Venkayya
y.
Subbarayadu, 9
Mad. 283,
® Venkatanarayana
y,
Subbarayudu,9 Mad, 214; Subbarayudu
v. Gangarazu, 11 Mad. 196.
- 10 Arumugam Piliaty. Vijayammal,
4 Mad. 338.

V Orr y. Neelamegam.

nutes Gea 2

ப்பி

Pillai, 18

is
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Act, and

consequently the attachment and sale to enforce payment of
mera due to him is valid 1. In Venkatanarasimha v. Surya-:
narayana #, it was held that a suit for the dismissal of a
karnam could be brought only before a Subordinate or.
District Court.
But suits to establish the plaintiff's right to.
the office of karnam, suits to have the appointment of.
another as karnam cancelled and to have the plaintiffs appointed were brought in the District Munsif’s Court 3; and

in Venkatanarayana v. Subbaroyadu 4, a suit to establish

The
proprietary .
estates village
service Act.

the plaintiffs right and to recover the emoluments of an
office was brought before the District Court.
The Madras Proprietary Estates’ Village Service Act
(II of 1894) was passed for the purpose of regulating the appointment, dismissal, punishment and remuneration of the
following classes of village officers by whatever name they
were called, namely,
(1)
village-accountants, (2) heads
of villages, (3) village-watchmen or police-officers, in estates

as defined in Section 4 of the Act5 .

Power is given to the.

Government to extend the Act or any portion thereof to
all or any of the above classes of village offices 6, and on:
the extension of its provisions to the office of village accoun-:
tant in any estate, Section 11 of Regulation XXV of 1802,
and Regulation XXIX of 1802 cease to be in force
therein 7. The Act requires the maintenance in each
estate of so many and such village officers as the District
Collector, subject to the orders of the Board of Revenue,
may direct 8, and every proprietor is required to prepare
and submit a register
containing
particulars
of all
village officers and village servants employed in his
estate

and

called

upon

of

by

1 Collector of North
Reddi, 15 Mad, 35.
2 12 Mad, 188.

their

emoluments

and

Arcot

196; Jaggantha Pillai y. Subbaroya
Pillai, 22 Mad. 340.
* 9 Mad. 214,

v. Nagi

© Section 2:
© Toid.

Vigayammal, 4 Mad. 338; Chandrammal vy. Venkatraju, 10 Mad, 226;

7 Section 3.
§ Section 7.

Subbarayudu vy. Gangarazu,11 Mad.

to

whenever

Collector

5 Krishnamma 1, Papa, 4M. H,
R. 234; Arumugam
Pillai 5.

C.

duties,

the District

do so, ‘within
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three months from the date of such requisition 1. Hvery
vacancy in a village office caused by the death or resignation of its holder is to be reported by the proprietor to the
Revenue officer in charge of the division in which the estate
is situated 2, and the proprietor is given power to fill such
vacancies, and to appoint persons to a newly created ofiice,
Within six weeks from the date of such vacancy or creation,
andistosend notice of the appointment made by him to
the Revenue Divisional Officer 3. In making appointments,
the proprietor is to be guided by the following rules* ,namely,
(1) No person is to be appointed who (a) is not of the male
sex, (b) has not attained the age of majority, (c) is not physically and mentally capable of discharging the duties of the
office, (d) has not qualified

according to the educational test

prescribed for the office in question by the Board of Revenue,
(e) has been convicted bya Criminal Court of any offence,
which, in the. opinion: of the Revenue Divisional officer
or of the District Collector, disqualifies him from holding
fhe office;

and

(2)

he

succession

to hereditary

offices is to

devolve on a single heir according to the general custom
and rule of primogeniture governing succession to impartible zemindaries in Southern India.
The Revenue Divisional Officer to whom notice of appointment is given may
disallow

the

appointment

made

by the proprietor within

three months of the date of its receipt by him, if he thinks
that the person
appointed is disqualified and ask the
proprietor to appoint another person and the proprietor is
to appoint another within six weeks after such requisition 5,
In cases
to the Divisional

where no notice of appointment is sent
Officer within the time fixed, or where

the fresh appointment made by him is again disallowed
by the Divisional Officer, the latter himself can appoint
one in accordance with the rules prescribed in section 10 6,
Against every order passed by the Revenue Divisional
Officer or the District Collector, an appeal is provided respectively to the District Collector or the Board of Revenue 7.
1
2
5
*

Section
Section
Section
Section
19

5.
8.
9.
10.

ட்

‘
an

்

° Section 11 (1).
8 Section 11 (2).
7 Section 11 (8).
ட்
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Where the next heir to a hereditary office is not qualified, the proprietor is to appoint the person next in order of
succession who is so qualified, and in the absence of any such
person in the line of succession, may appoint any person
duly qualified 1. Where the next heir is a minor, the proprietor is to send his name for registration to the Revenue
Divisional Officer as the heir of the last holder, and appoint
at the same time another duly qualified person to discharge
the duties, until the minor on attaining majority, or three
years thereafter, is qualified under the Act; and if he dies or
remains disqualified for three years after attaining majority,
the vacancy is to be filled as if he were dead 2, The effect
of registration is merely to declare that the person registered
is entitled on attaining majority or within three years therealter to be appointeto
d the office, provided he is qualified;
and it does not give the registered person any right to sue
for the inam lands attached to the office enfranchised
in favour of another 3,

Where a hereditary village officer is dismissed or
suspended, the authority dismissing or suspending may
direct that, until the death or return to duty of such holder,
his duties are tc be performed by some person duly qualified
under the Act, who is not an undivided member of the family
of the dismissed or suspended officer, to be appointed by the
proprietor, subject to the approval
of the Revenue Divisional
Officer; and where, in such cases, the authority concerned
does not give directions for the appointment of another,

the

proprietor

may

fill it

as

if he were

the provision of the Act; and if
removed or dismissed is permitted
person so appointed in the interim
The provisions of Section 11 apply

made under Sections 12 and 13,
Where
Villages

are grouped.

நாரா,

dead

under

the person suspended,
to return to duty, the
ceases to hold office a
also to appointments

st

Where two or more villages are grouped together
to
form a single villase
or any village is divided
into
! Section 10 (3).

Narasamma,

் Section 18.

* Satyanarayana

Appalarazu, ஈ,

31 Mad.

* Section 14 (1),

526,

°
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village
offices of the
amalgamated or divided

hereditary

offices, if

the

or for non-residence

in

2 Section 15 (2),

5 Section 16 (3).
8 Section 3 (3).

5 Section 16 (1).

1

* Section 16 (2),

& Section 9,

Section 8.

Powers of
fine, suspension.

the

village 4, and an appeal is provided for against every
such order ©.
The provisions of the Hereditary Village Offices Act
(III of 1895) apply to other hereditary village offices in proprietary estates, except (1) the offices of (a) the village-carpenter, (0) the village blacksmith, (c) the village-barber, (d)
the village-washe1man,(e) the village-potter,(/) the villageastrologer, (g) the village-purohit or priest, and (2) in proprietary estates wherein Madras Regulation XXIX of 1802
remains in force, the office of village accountant ©. The proprietor is given power to suspend, dismiss or remove any
holder of the above offices except the village accountant, the
head of the village, and the village watchman for misconduct,
or for neglect of duty, or incapacity, or for non-residence in
the village, or for any other sufficient cause 7. The Collector
‘is also given similar power with regard to these officers in
propriety estates 8, but is not to exercise it unless, for
reasons to be recorded in writing, he is satisfied that the

“1 Section15 (1)

or divided.

offices

‘they replace are hereditary, are to be created, and the
holders thereof selected by the proprietor from among the
families of the last holders of the offices which have been
abolished 1, Where two or more village 44௦98 of one class
exist, and the District Collector asks the proprietor to
dispense with thg services of officers not required, the proprietor is to retain those whom he thinks best qualified to
discharge the duties of the remaining offices 2,
A proprietor empowered by tle Board of Revenue in
this behalf may, after enquiry, fine any village officer to the
extent of three rupees for misconduct or neglect of duty 3.
Power is given to the District Collector and the Divisional
Officer, of his own motion, or on complaint and after inquiry,
to fine, suspend, dismiss, or remove any village officer for
misconduct, or neglect of duty,

Amalgamated

Hereditary
village

offices Act...
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proprietor concerned has neglected to exercise in an adequate
manner the powers conferred on him. In filling vacancies,

the proprietor is to be guided by the following rules, namely,
(1)

No

person

is

to

be

appointed

who

(a)

is

not

of the male sex, (b) has not attained the age of majority,
and (c) is not physically. and mentally capable.
of dis-

charging the dutfes of the office, and (2) The succession to
such offices is devolve in accordance with the law or custom

applicable to them

Village
offices in

ryotwari
districts.

at the time

when the

Act

came into

1௦1064, When the next heir is not qualified as above, the.proprietor isto appoint the person next in succession who is
so qualified, and in the absence of any such person in the
line of succession, may appoint any person who is duly
qualified 8. When the next heir isa minor, the proprietor
is to register him as heir and to have the duties performed
by some other person duly qualified, until the person registered as heir becomes qualified‘. If, however, he dies during
minority, or is disqualified on attaining majority, the proprietor is to appoint another person according to the provisions of the Actd.
The appointment,
suspension, removal or dismissal
of hereditary village
officers in ryotwari districts’ are

now governed
Act (III of
statutory law
Regulation II
’ that Sections
did not apply

by the Madras

Hereditury

Village Offices

1895).
Prior to the Act there was
no
governing their appointment etc. Section 7 of
of 1806 (repealed by Act XII of 1876) declared
1 to 10, 13 to 16 of Regulation XXIX of 1802
to those districts not permanently settled, and

enacted in addition to Sections 11, 12,17,

18, and 19 of that

Regulation, certain rules for the due discharge of duties of
karnams in
districts not
permanently
settled.
The
new rules made by Regulation IJ of 1806 placed them under
the

immediate

authority

of

the

Collectors,

who

were

empowered without restriction to nominate persons to the
office for the approval of the Board of Revenue, and declared a karnam so appointed liable to removal from office for

capacity,

disobedience

1 Section 11 (1).
? Section 11 (2).
5 Section 11 (3),

in-

or neglect of the Collector’s orders,
'* Section 11 (4),
் 7018,
;
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or for falsifying or mutilating accounts, or if, having abandoned the duties of his office for other pursuits, he failed to
return or reassume them within one month. It is unnecessary
to consider here whether the Regulation recognised the here-,
ditary right of karnams or not }, for the Board of Revenue
in their proceedings dated 25th September 1849 recognised
the hereditary right, so far as it was consistent with a
capacity to discharge the duties attached tothe office. The
provisions of Act III of 1895 are applicable to the following
classes of village offices, provided that emoluments have been
attached thereto 2:—(1) hereditary village offices in local
areas to which the Madras Villxge Cess Act 1898, has
been, or may be extended ; (2) hereditary village offices to
which the Madras Proprietary Estates’ Village Service Act,
1894, is extended ; (8) other hereditary village offices in pro-

prictary estates except (i) the offices forming class (4) below
and (ii) in proprietary estates wherein Madras Regulation
X XIX of 1802 remains in force, the office of village accountant; (4) the hereditary offices of village artizans and village
டி. ர்
servants such as the following,
carpenter.
Village
(1)
(2)

The village blacksmith.

(3) The village barber.
(4) The
- (5) The
(6) The
(7) The

village
village
village
village

washerman.
potter.
astrologer.
purohit or priest.

The Board of Revenue is given powet, in cases coming’
under clause (1) of Section 3, to group and amalgamate two!
or more villages into a single village, or divide a village into

When
Villages are
erouped.

two or more villages, and thereupon the old offices cease to
exist, and new offices which are hereditary are to be created;

6, givided.

and the Collector is to appoint personsto such offices whom
he finds best qualified from among the families of the last

holders
two

of the offices which

or more

village

have been abolished 3. When

offices exist

1 See on this point the judgments
of Turner C.J., Muthuswamy Ayyar
J. acd Hutchins, J. in Venkaia vy.

in the same

Rama, 8 Mad, 249.
* Section 3.
8 Section 6 (1).

village, the

amalgamated,
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Board of Revenue may, subject to the approval of Government, direct that the number of such village offices 1s to be
reduced, and the Collector thereupon is to dispense with the
services of the officers no longer required, and to retain
those whom he considers best qualified to discharge the
duties of the remaining offices 1, Power is given to the’
Collector to fine, suspend, dismiss, or remove the holder of
any office mentioned in clause (1) of Section 3 for misconduct, or for neglect of duty, or incapacity, or for nonresidence in the village, or for any other sufficient cause 2.
Power is also given to aTahsildar or Deputy “ahsildar to fine
such village officer in such amount as may be prescribed by
the Board of Revenue 3.
The rules by which the Collector
is to be guided in making appointment to vacancies caused
in village offices are the same us those applicable to
proprietors under the Proprietary Hstates Village Service
Act 4. The succession to village offices forming class (4)
ef Section 3 is to devolve in accordance with the law or

custom
came
Religious
service

grants.

applicable thereto
into force.

(8).

land or

Grants

land

at the date on

which

the Act

|

for

revenue

7

religious.

made

services

for the

are

grants

of

performance of the

various services in a temple: Lands of this description
are known as Sibbandi poruppu lands in the Madura
District 5 and
as Karaima
in
Malabar.
They
are
usually hereditary, and according to the recent decisions
of the Madras High Court, hereditary offices are to
be looked on with disfavour, and must be clearly made
out 6, In Swndarammal v. Yogavana Gurukkal 7, it was held
that a woman could not hold the office of archaka and its
emoluments, but as its duties are usually performed by

deputies, it was held in Tangirala Siransivi v. Raja Manikya
Rao, that it could not be assumed that a minor, a female, or
a person unlearned in the Vedas lost their right to services in
1,
2
8
4
§

Section6 (2),
Section 7 (1).
Section T (2).
Section 10.
Madura Di. M. Part VY.

Ch. VI.

199,
5 PhatmaBiv. Haji Abdulla, 26M.
LJ. 115; Sundarammal v, Yogavana

Gurukkal, 38. Mad. 850;
Sripaka
Chinna Mahadeva Vazuluv. Muthara
Suryapprakasam,
26 M.L.J.
482;
Ananthanarayana Tyerv. Athimuthu
Iyer, (1914) M.W.N. 385.

7 38 Mad. 850.
§ 27-M, LJ. 179,
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_the temple, and that it was for the dharmakartas to show that
they ‘were disqualified and in Ramasundaram Pillai ஏ.
- Savundarathammal 3, it was held thata custom allowing
“woman to hold such offices was not illegal.
Alienations
of religious offices
are
opposed
to
public’ policy and are invalid 2, and a custom
sanc‘tioning them is valid 3, but not a custom whereby the
holders get pecuniary benefit to themselves 4. The princi-:
ple of non-alienability of religious offices and their endowments applies, when they are sought to be sold in exe008100. of a decree 5. The
Madras
High Court has
held that an alienation of a religious office in favour
of a person standing in the line of heirs is invalid 6;
_the
contrary
view
has been’ taken by the Bombay
High
Court 7. When
the holder of a religious 0110௧
makes an
alienation,
it is not
binding
upon
his
successor §, even though he happens to be his son
9.

When

an

inam

has been

granted

and

confirmed

by

Government for the performance of religious services
in the
temple, the right of resuming it for non-performance
of
the duties vests in the government and not in the temple
trustees10,
1 (1914) M.W N. 919: 1 L.W. 900.
* Kotel Kanniv. Achuda Pistharodi
3M. H.C. R. 380; Raja of Cherukal
Kovilagam v. Mootha Raja, 7 M.H.
C.R. 210; affirmed on appeal in Raja
Varmah Valiay. RajaVarmah Kunhi
Kuity, 1 Mad. 235: 41.4. 76; Nar-

asimha Tatha Chariar

v.

Anantha

Bhatia, 4 Mad. 391; Kuppa y. Dorasamt,
6 Mad. 76;
Narayana
vy.
Ranga, 15 Mad. 183; Lakhmanasami
Naidu

v. Rangamma,

26 Mad.

31 ய

Sundrammal vy. Yogavana Gurwkkal,

38 Mad, 850.

ர

* Raja Varmah Valia y. Raja Varmah Kunhi Kutti, 1 Mad. 235: 41.4,

(Ow

* Toid ; Sundrammal 4. Yogavana

Gurukkal, 38 Mad. 850.
° Lakshmanasami Naidu vy. Rangamma, 26 Mad. 31: Sundrammal ௭,
Yogavana Gurukkal, 88 Mad. 850 ;
Juggarnath Roy Chowdhry Kishen v.
Pershad Surmah, 7 W.R. 266; Bubo
Misser v. Srinivasa Misser, 5 Ben. Ln
ந,

ர

8 Kuppa v. Dorasami, 6 Mad. 76;

Narayana y: Ranga, 15 Mad. 183;
Alagappa
Mudaliar.
vy.
Sivarama
Sundara Mudaliar,
19 Mad. hile
Sennanyan
Chetty
ஏ.
Sinnapa
Servai, 20 M.L. J. 654 (non-hereditary office); Sundarammal v. Yogavana Gurukkal, 38 Mad.
850; Vusachandrakantam v. Nasa Subbara-

yudu,

1 L.w. 827.

7 Manoharam

Bom. 298.
® Pakkiam

vy. Poraushankar,

Pillai

6

v. Seetharama

Vathiar, 14 M.L.J. 184; Minakshisundaram
Pillai
vy. Chokkalinga
Royar, 15M.L.J. 10; Vusa Chandrakantam y. Vasa Subbarayadu 1.
W. 827; Matte Sarayya v. Veppa-

vitht Vaidyanathan. 27M.U.J,
1 L.W. 490.

57:

® Minakshisundaram
Pillai
Vv.
Chocklinga Royar, 15 M.1.J, 10,
0 Matte Saraya vy.
Veppavathi

Vaidyanathan, 27 M.L.J. 57:1 L.w.
490; Tangirala Chirangivi ஏ, Raja
Manikya Rao, 27 M..J3.179,
5

Alienation
religious
offices.

of
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Regulation VI of 1831 was the first Regulation in this
Presidency which ousted the jurisdiction of Civil Courts
from taking cognizance of suits relating to service grants.
Section

that all emoluments

declared

2 of the Regulation

derived from lands annexed by the State to hereditary village
and other offices inthe Revenue and Police Departments were
inalienable from such offices by mortgage, sale, gift or other~
wise, that transfers made thereafter
of were null

and void,

by

the

holders

and that such emoluments

there-

were

not

liable to attachment or other process in satisfaction of decrees
of Court. Section 3 barred the jurisdiction of Civil Courts to
entertain claims to the possession of, or succession to, such
offices,or to the enjoyment of any other em»luments attached
thereto, and invested the Collector of the Districtin which the

claim has

arisen or may

upon such claims.

of assessors
the

to assist

necessity

grant was

arise

Provision

the

for such

with power

was

(ollector

prohibition

entranchised,

made

Madras

to

adjudicate

to call in the aid

in his enquiry.
ceased

Act

As

when a service

LV of 1866 removed

the restriztion on the jurisdiction of Civil Courts.
Section
lof this Act enacted that a service inam which has been
enfranchised from the condition of service by the Inam

Commissioner

was exempted from the operation of Regula-

tion VI of 1831,

and

Section 2 declared that the title deed

issued by the Inam Commissioner or an authenticated
extract from his Register was to be deemed sufficient proof
of the enfranchisement of the land previously held on service
tenure. Regulation VI of 1881 was repealed by Madras Act

II] of 1895 and its main provisions

re-enacted in the latter

Act Section 5 of the Act declared that ‘‘the emoluments of
village offices, whether such offices be or not hereditary, and
in the scheduled districts as defined in theScheduled Districts
Act 1874,

all

such

emoluments

and

other

emoluments

the

performance

granted or continued in remuneration for
‘of duties connected

with the

collection
of

the

revenue

or

the maintenance of order, shall not be liable to be transferred or encumbered in any manner whatsover, and it shall
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not be lawful for any Court to attach or sell such emoluments or any portion thereof.’’ Section 13 (1) authorises

the institution of suits for the recovery of village offices and
of the emoluments

attached

thereto

before

the

Collector,

and Section 21 ousts the jurisdiction of Civil Courts
to try any claim to succeed to any of the village offices, or
any question as to the rate or amount of the emoluments
of any such offices, except as provided ior by the proviso to
Section 13 (1), but empowers

appellate decree passed

that no emoluments

by

Civil

Courts

Revenue

to

set

Courts on

appertain to the office,

aside

the

the ground

if

a suit for

that purpose is instituted within six months from the date
of the appellate decree. Suits before the Collector must be
brought within three years from the date of the cause of
action, whether it arose before or after the commencement
of the Act! , and in the case of the minority of the claimant,
the cause of action accrues only on the date of his attaining

majority2 ; applications for execution of decrees passed under
the Act are to be made within one year from the date of the
decree or order 3, and decrees passed under Regulation VI of
1831 may be executed under the Act, if applications for
execution are made either three years from the date of such
decree or order, or one year after the commencement of the
Act 4. Limitation for execution of decrees appealed against
runs from the date of the appellate decree or order 5, Power
is given to the District Collector to transfer to his file or to

that of an Assistant or Deputy Collector not in charge of a
division, any suit on the file ofa Revenue Officer in charge of
a division 6.

Procedure

to be adopted

in the trial of suits is

laid down in Section 16, and Section 17 provides for the
award of costs insuch suits. Section 18 enables the Collector
to refer any question of law or usage having the force of law,

or the construction of a document, which construction may

affect the merits, on which he feels a reasonable doubt, to the
Board of Revenue, which is to decide the point so referred.
Section 19 provides that all suits brought and apveals made
1 Section 14 (1).
2 Thid.
3 Section 14 (2).
20

4 Section 14 (3).
5 Section 14 (4)
8 Section 15.
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under Regulation VI of 1831 are to be decidedasif they were
brought under this Act.
An appeal to the District Collector
‘against any order of a subordinate officer is to be brought
within one month, and if the order or decreeis passed by

the District
the

Board

Collector

himself,

of Revenue

within

then

the

three

appeal

months,

lies to
and

the

decision of the District Collector or the Board of Revenue,
_as the case may be, is final 1. As exception, however, is made

in the case of the holders of the offices of heads of villages
or village accountants, to whom a right of second appeal to
the Board of Revenue against the order of the District
Jollector is given 2. The provisions of Sections 5 and 12
of the Indian Limitation Act are made applicable to suits,
appeals or applications for the execution of decrees or
orders, instituted, preferred
Cases

under

Regulation

VI of 1831,

or made

under

the Act 3.

Under Regulation VI of 1831, it was held that a suit
for the emoluments of the office of Karnam in an unsettled
District 4, and a suit for mesne profits due to the plaintiff
on account of his exclusion from the enjoyment of lands
‘forming the emoluments of an office 5, were not cognizable
by Civil Courts. But it was held in Ravutha Koundan
v. Muthu Koundan ® that the Regulation had no application toa Suit brought merely for a declaration that certain
lands were emoluments

malat

Padayachi v.

of an office (nattanmaz).

Shunmuga Asari 7 which

In Pala-

was

a'suit

brought to recover lands attached to the office of village car.
penter, the Divisional

Bench

doubted the correctness of the

decisionin Ravutha Koundan v. Muthu Koundan 6 and held
that they were unable to reconcile this decision either with
Section 8 of Regulation VI of 1831, or the decision in
The Collector of Kistna District vy. Chinnamarazu 8 and referred the matter toa Full Bench, which though remarking
that there was no necessary conflict between the two cases,
held that the case came under Regulation VI of 18319.
1 Section 23 (1).
2 Ibid.
£ Section 25.

்
த

(

4 The Collector of Kisina District

y. Chinnamarazu;

5M.H.C.R.

5 Toppya Pillai v. Peddo

860,

Pillay,

5 M. H.C.R. 383.
6 13 Mad. 41.
7 17 Mad. 302. —

° 5M. H. C. R. 360.

:

® Palamalai

vy, Shun-

muga

Asari,

Padayachi

17 Mad. 302,

ea

‘
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were held to be within

the Regu-

lation 1.. As under the Regulation, suits can be brought only
before

the

Revenue

Courts,

and

the

Indian

Limitation.

Act did not provide any period of limitation for such suits,
no title by prescription could be acquired in respect of lands.
coming under it2.
An agraharam is a proprietary village within the
meaning of Section 4 of Act III of 1895 read along with Act:
IT of 1894, and therefore a suit for the recovery of the office of
Karnam thereof is not cognizable by Civil Courts 3; so
also is a suit for the recovery of the office of Ambalam in an
inam village +. A suit for a village officer’s inam on the
expiry of a lease granted by such village officer to the defendant is cognizable by Civil Courts 5; so also is a suit to
recover lands not based on the ground that they constituted part of the emoluments of an office described in
Hection 13 6 There was a difference of opinion in the
Madras High (iourt whether a village artizan came within
the prohibition contained in clause 4 of Section 3. The

cases

of

Veerabadran

Achari

v.

Suppiah

Achari7

and

Chinnayya Asari v. Annayappa Mooniappa Mudali 8 held
that it did not, while the opposite view was taken in Karnam

Naiduv. Latchanna Dora 9 and Mutgala Bapayya vy. Kosurt

Muramuila10 and the Full Bench in Kandappa Asary v.
Vengamma Naidu 11 agreed with the latter view. A grant
of a permanent
lease of
lands forming
the emoluments of an office is not a transfer of proprietary right or
ownership, and is not invalid12.
It is wholly beyond the
power oi the holder of an unenfranchised inam governed
py Act III of 1895 to grant a lease extending beyond his
1! Pichuvayyan
21 Mad. 134.

ve

* Pichuvayyan

y.

21 Mad.

Vilakkudayan,

134; Srinivasa

v. Narasinga
N.

Vilabkudayan,

Ptilai,

Varadachary

(1911) 1 M.W.

208.

8 Andiwazu Verrayya vy. Andiwrazu
Sangayya, 34-Mad. 1.77.
:

* Sundra .Pandia
1
Thevan
v.
Velaihiappa Thevan, 26 Mad. 490. 5 Muvvula

Doddi Rani

Seetharam

Naidu,

Naidu

#3 Mad.

208.

v.

8 Gavara

Ramanna

1,

Adabvala

Ratiayya, 83 Mad. 235,
7 38 Mad. 488,
Ene Milan dn 264%
9 93 Mad. 493.
மிர
வட
11 ர Mad. 548.

! Ksheirabaro Bissoyt v.Sobhanapuram

Harikrisina

Naidu,

33 Mad:

340; Kammara Peda Subbayya 5.
Karashe Chennappa, 28 M.L.J. 805,

Cases

under

Act III of

1895,
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life 1. The jurisdiction of the Civil Court is excluded by
Section 21 in cases in which the plaintiff sues for lands as
the emoluments of his office and the defendant resists the
claim on the ground that they are not the emoluments of
the office 2. But where the plaintiff states that the lands
do not form the emoluments of the office and defendants
deny it, the jurisdiction of the Civil Courts is not barred 3.
Where the Collector has jurisdiction to decide whether lands
are the emoluments

of an office or not,

on general principles
the Civil Courts ¢.

of res judicata,

1 Kammara
Peda
Subbayya
Karasha
Chennappa, 28 M.L.

303,

்

his decision cannot

v.
J.

4a Kesiram Narasimhuluy.
Narasimhulu Painaidu, 80 Mad, 126.

be

re-agitated

® The Secretary, of State
barayudu, 23 M.1.J. 728.

v.

in

Sub-

£ Balijepalli Seshayya v. Balije:

alli Subbayya,

30 Mad, 920,

்

்

CHAPTER IX.
SERVICE GRANTS—RESUMPTION AND ENFRANCHISEMENT.
Resumption consists in putting an end to the grant
under which the lands are held, remitting .the services
and requiring the holder to pay full assessment 1, In
Unide Rajaha Raja Bommarauze Bahadur vy. Pemmasawmy
Venkatadry Naidu, 2? the suit was brought by a zemindar
only for the recovery of arrears of the full rent imposed on
lands previously held on Amaram tenure on the services
being dispensed with, and absolute dispossession was neither attempted nor intended.
There is nothing to prevent
the grantor from suing for the possession of the lands after
the services have been dispensed with, and from granting
them to another, though as pointed out by Bhashyam
Ayyangar, J. in Gunnaiyan v. Kamakshi Ayyar®, no
purpose will be gained by the adoption of such a course.
The grantor may, when he resumes the land, alter its
tenure into a perpetual grant upon a fixed payment ¢ and
until this is done, he can go on increasing the rent as
time

goes

Maharaju
when

on °.

Garu

It

has,

however,

v. Sontt Prahlada

the services of the holder of

1 Unide Rajaha Raja Bommarauze
Bahadur vy. Pemmasawmy
Venkatadry Naidu, T M.I.A.
128
(142);
Boddupalli
Jagganadham
vy.
The
Secretary
of Siate,
27 Mad.
16;
Gunnaiyan
v. Kamakshi
Ayyar,
26 Mad. 839 (846) ; Sreevadhu
Yervanna v. Pontiva Kannamma, 21 M.
L.J. 962; See Idubilly Seyyaddi v.
Raja Viswasvara Nissanka,18 M.L.
T. 142.
.
27 M.I.A. 128,

Gajapati

been held in

Binoyi
a darmilla

5 26 Mad.

Ranto 6 that,
inam

(inam

339 (346, 360),

‘Unide Rajaha Raja Bommarauze
Bahadur v. Pemmasamy Venkatadry

Naidu, 7 M.I.A, 128 (140).
°Ci.
Sitaramarazu
vy,
Ramachendrarazu, 8 Mad. 367 ; Vadisapu

Appandora vy.

Vyricherla

Veerabad-

raju Bahadur

(1911)2 M.

W.N. 406;

10 M, L. T. 391,
6 (1914)

M.

W.

N,

179; Idubilly

Seyyaddi v. Sri Rajah Viswaswara
Nissanka,18 M. du. T, 142,
:
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granted subsequent to the permanent settlement) in a
zemindary are dispensed with,be acquires an occupancy
right therein, and is not liable to ejectment.
In the case
of

the

Government

also,

as

in the

case

of

zemindars,

no
purpose will be
gained
by
resuming
the land
and granting it to another, and under the rules framed by
Government governing such cases, dispossession is not at all
contemplated, if the holder agrees to pay the full assessment
levied on it, and the effect of resumption is to classify
the land
previously held on inam tenure under the
head of ryotwari.
There is, however, a distinction between
a resumed and enfranchised land.
In the former case the
assessment
can be increased at each periodical assessment, which cannot be done in the latter case.
Nature of
resumption,

What is the nature of the resumption exercised by the
Government in assessing to revenue lands not hitherto
subject to it? Is it of the nature of an Act of State which

prevents municipal courts from inquiring

into it, or merely

an act done under colour of a legal title? The first case
in which the question arose was the case of The Hast India
Company v. Syed Ally 1.
In that case the Nawab of the
Carnatic granted a Jagir to Assim Khan and his heirs, which

was afterwards confirmed by his successor.
_ pursuance

Subsequently, in

of a treaty entered into between the Hast

India

Company and the then Nawab of the Carnatic, whereby the
sovereign rights of the Nawab over the Carnatic were ceded
to the Hast India Company, the latter resumed the Jagir on

the death of Assim Khan and regranted it to one of his sons"
for life dependent on the British Government, and reserving to itself sayer, salt and saltpetre duties.
The
other legal heirs of Assim Khan under the Mahomedan law
sued the Hast India Company for a declaration that the
resumption and regrant were invalid.
The Privy Council
held, reversing the decision of the Supreme Court of

Madras, that

the

sovereignty which

resumption

precluded

and

regrant

the municipal

taking cognizance of the claim.
lowed by the Privy Cuncil in The.

were

acts

of

courts from

This case was folSecretary of State v..

17 MLA. 555 ; Mahomed Kadir v, Ghumal Mahomed Ali, 28 1.0, 934,

ர
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Boye Saheba 1. These cases were sought to
Kamachee
be applied by the Government in the case of Forester Vv.
The Secretary of State 2. In this case the Begum Sumroo
held certain Jagirs inthe Doab under Daulat Rao Scindia
upon a Jaidud tenure i.e. upon a tenure Of a certain district
together with the public revenue of it, on condition ot keeping up a body of troops, to be employed when called upon in
the service of the sovereign under whom the Jagir was
On the cession of the Doab by Daulat Rao Scindia
held.
in 1803 which included the Jagirs held by the Begum
Sumroo,

the

British

Government

in

consideration of

the

services rendered by her in the war with Scindia, entered
into an agreement with her in 1805, whereby it was agreed
that shé was to hold for her life her territories in the Doab
from the Hast India Company as she had held them before

under

On

Scindia.

her

death

the

British

Government

resumed the Jagirs and the question was raised as to the
The Privy Council referring
character of such resumption.
to the Tanjore case 3said ‘‘ There the Raja of Tanjore,
though he may have had less substantial power than
that exercised by the Begum Sumroo, retained at least
Lord
the shadow of original and independent sovereignty.
real
the
was
Kingsdown thus puts the question :—‘What
character of the act done in this case? Was it a seizure by
arbitrary power on behalf of the Crown of Great Britain
of the dominions and property of a neighbouring State,
of
not affecting to justify itself on grounds
an act
municipal law ? or was it, in whole or in part, a possession
taken by the Crown under colour of legal title of the
property of the late Rajah of Tanjore in trust for those who,
by law, might be entitled to it on the death of the last
If it were the latter, the defence set up has no
possessor.
foundation,”

‘‘The act

and observed

of

Government

in

this case was not the seizure by arbitrary power Of territories
which up to that time had belonged to another Sovereign
State ; it was the resumption of lands previously held irom

1] M. 1, A. 476.
;

a TA.

Sup.

Hari Sadasiv

Vol. 10: 18 W.R.

Bom. 235,
349;

8 The Secretary

v. Shatk Ajmudin, 11

chee Boye Sahaba,

of Statev. Kama-

7 M.T, A, 476.
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75,

the Government under a particular tenure, upon the alleged
determination of that tenure.
The possession was taken
under colour of a legal title, that title being the undoubted
right of the Sovereign power to resume, and retain or assess
to public revenue, all lands within its territories upon the
determination of the tenure, under which they may have
been held exceptionally rent free. If by means of the continuance of the tenure or for other cause, a right be claimed
in derogation of this title of the Government that claim, like
any other arising between the Government and its subjects
would prima facie be cognizable by the municipal courts of
India.”
Toe same point arose in Karunakara Menon v.
The Secretary of State 1 but was left undecided.
It
must be noticed, as pointed out by the Privy Council 2
that the cases of The Secretary of State v. Syed Ally 3, The
Secretary of State v. Kamachee Boye Saheba 4, Karunakara Menon v. The
Secretary of State 5, and Mahomed
Kadir vy. Ghulam
Mahomed Ali 6, related to transactions

No limitation for

resumption.

with either the Raja of Tanjore or the Nawab of the Carnatic
who was an independent prince exercising sovereign rights
within his territories.
The right of the Government to resume
and to
levy assessment on lands not hitherto subject to it, is
a right not
conferred by any legislative
enactment,
but is one exercised from time immemorial by virtue
of sovereign prerogative, and therefore there is no period of
limitation within which alone the Government should
exercise that right 7. It is not bound to exercise its right
of resumption;

When

liable

to resumption,

and

when

it

does,

can

exercise

it

even

partially 8. In the case of personal grants granted for life
or lives, it resumes on tne expiration of the life or lives for
which they were granted; in the case of hereditary grants,
on breach of any of the conditions under which they are
1 14 Mad. 431.
* Forester
vy. The
Secretary
State, L. R.1. A. Sup, Vol. 10:
W.R. 949,
7. MUI.A. 555.

* Tbid, 476.
5 14 Mad. 4381.
் 981.0, 994.

/

of
18

7 Boddupalli Jagganadhan v. The

Secretary of State, 27 Mad.
16;
© Subramani Chettiar v. The Secretary
ட
(1915) 38.37. 3, 96:
௨1,
. 353.

® Per Bhashyan Ayyangar J., in
Gunnaiyan 3, Kamakshi Aiyyar 26
Mad, 339,
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INAMS.

understood to be held; in the case of service grants, when
the necessity for their continuance no longer exists; and in
the case of grants for religious or charitable purposes, or.
for purposes of public utility, when the conditionsof the grant
are not fulfilled. The Government alone has got the power of.
resuming grants for public purposes.
As the permanent;
settlement

with

zemindars

has

been

made

exclusive

of

alllakhiraj lands 1, and as they are declared incompetent to
resume

and fix

anew

assessment

on them

2, the

Govern-

ment alone has got the right of resuming those inams, presettlement imams, as they are called 3.
The ownership
therein is vested in the inamdars subject to resumption by
government
+.
In
some cases, only the
jodi
payable,
on inamy
permanent

is included
settlement.

in the assets at the time of the
In
such
cases,
the
zemindar

has no. right to them beyond the collection of the jodi, the
power of resuming them being vested in Government 4.
The Government can enfranchise lands only in favour of
the inamdar,

or the holder

patty in favour
the inam

is

of the

situated,

of the

inam,

zemindar within

and cannot isSue a

whose

zemindari

if he is unwilling to receive

it 5,

and

cannot issue pattas to the zemindar simply because it is not
able to localize or identify the inam 6. It has no right to
resume an inam granted by the proprietor of an estate
subsequent to the permanent settlement 7, In order that.
the government may have the right of resumption thereto,
the right to it must have emanated in the first instance from
it, or the continuance

the government

of it must have been due to an act of

8.

॥

Regulation, XXV of 1802, Section
4,
2 Tbid,

* The

Raja

Section 12.

Secretary of State

of Pittapur,

478:24M.L.J

(1918)
580;

M.

Rama

v.

The

(1913) M.W.N. 478.
6 Rama Rao vy. The

Raa

Secretary of State v. The Raja of
Pittapur, 24 M.L. J. 530; (1913)
M. W. N. 478; Rama Rao v. The
Secretary of State, (19138) M. W. N.

542;

The

639..
7 The Seeretary of State y. Bhanamurtiy,

8 1070,

21

M. W.N.

of

State,

y.

(1912)

Secretary

W.N.

The Secretary of State (1913) M. W.
N. 639; Yadikonda Buchi Virabadrayya v. Sonti Venkanna, (1913) M.
W.N. 782.
* Tadikonda
Viratadrayya
v.
Sonti
Venkanna, (1913) M.W. N.

782.

* The Secretary of State v. The
Raja of Pittapur, 24 M. L. J. 580:

24 M, I. J, 538.
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“The zemindar is the owner of pre-settlement inams:
when their full rental has been included in the assets of the:
zemindary at the time of the permanent settlement 1, and of,
all inams granted by him subsequent to that date 2. When
in any particular case, any question arises whether the rental of an inam has been included in the assets or not who is
to prove it? In Forbes v. Meer Mahomed Tuquee ? and
in
Hurrynur
Mookhoopadya
v.
Madhubd
Chunder
Baboo

4, the Privy Council held that the mere fact that lands:

are situated within the geographical limits of the zemindary
did not show that they were the mal (revenue paying) lands
which the zemindar was entitled to resume, and that the
onus was on him to show that they were so included.
The

Calcutta High Court is not unanimous on this point.
The
cases of Bishnath Chowdry v. Radha Charan Gangooly 5,,
BacharamMundul v. Peary Mohun Banerjee ©, and Narendra.
Narayan Rai v. Bhishun Chendra Das 7 followed the decision
of the Privy Council, while a contrary view was taken in Newaj

Bandopadya v. kali Prosonno Ghose § and Akbur Alt ve
Byea Lal Jaha 9. In preterence to the above observations
of the Privy Council in the above two cases, the Madras
High Court followed the observations of Sir Barnes Pea-

cock in Raja Nilomoney Singh v. The Government 10, quoted.
without disapproval by the Privy Council in Raja 1484:
mont Singh v. Backranath Singh 41, that ‘the Government
would not have allowed any portion of their. revenue in

Appa Rao Bahadur, 26 Mad. 493;
Raja
Parthasarady
Appa
Rao
Bahadur v. The Secretary of State

38 Mad. 620; Suryanarayana 18230 1,
The Secretary of State, 1 LL. W. 662;
The Maharaja of Jeypore v. Sri
Rukmini

Pattamahadevi

மோ,

L. W. 488: (1915) M, W. N. 346.
2 Sttaramarazwu v. Ramachendra
Razu, 3 Mad. 367; Sanniyasi Razu
vy, Zemindar of Salur, 7 Mad. 268 ;

Garu

v.

Sonti

Raino, (1914) M.

Prahlada
W. N.

Benoyi

179; Radha

Persad Singh 9. Budhwu Dashad,
22 Cal 938.
ர
a
13 M.I.A. 489 (458).
14 MI.A. 152 (174).
20 W.R. 465.
9 Cal. 813.
12 Cal. 182.
6 Cal, 543.
ர
©

I. A.

439 (460); Hurryhir Mookkopadya v.
Moahub Chunder Baboo, 14 M. I. A.
152; Sri Sobanadri Appa Rao Bahaaur y. Sri Raja
Venkatanarasimha

ane

Meer Mahomed Tuquee, 13 M.

Mahadevi y. Vikrama, 14 Mad 865:
Vadisapu Appandoray.
Vyricherla
Virabadraraju Bahadur, (1911) 2M.
W.
N.
406;
Gajapati Maharaja

DAI

1 Unide Rajaha Raja Bommarauze
Bahadur vy. Pemmaswamy Venkatadry Naidu, 7 M. I. A. 128 ; Forbes v.

® 6 Cal. 666,

106

W.R.

்

121, affirmed

Priyy Council in 18 W.R. 821.

௮

ஏீர,&. 104 (121),

by

the
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consideration of private services to be rendered to the zemindar’ and held that, in cases of inams granted by the zemindar
before the permanent settlement, whereby private or personal
services were reserved, there was a presumption shat they
were included in the assets at the time of the permanent
settlement, and that the onus was on the government.
to

show

that

they

were

not

so

included1,

But

the

inclusion of a pre-settlement inam in the assets of the
zemindary at the time of the permanent settlement will
not prejudice the right of the inamdars 2, Though a
grant is hereditary, it is still liable to resumption, if the
circumstances are such that the zemindar can resume it 3.
In the absence of the terms of the grant, an adoptive son is
entitled to succeed in the place of the adoptive father, and the
grant does not cease to have any operation on the death of
the adoptive father 4.
Though the zemindar is the owner of such inams and

Grounds of

has

resumption.

got

a

prima

facie title to

resume

them,

his right to

resume depends on other circumstances.
‘They were set
out by the Privy Council in the case of Forbes 4. Meer
Mahomed Tuquee® . In that case a rent-free jagir had been
granted by the Hast India Company to the ancestor of the
defendant

in 1775

in consideration of his past services in pre~

venting the incursions of elephants upon the cultivated lands
of the pergannab and his future services in the
whereby cultivation
might be extended and

protected.

In 1850

the

zemindary

in

which

same way
the ryots

the

jagir

was situated was sold for arrears of government revenue and
the purchaser atthe revenue sale sought to resume the
jagir on the ground that the services were no longer
required.
His claim was rejected.
The Privy Council
held that after sucha long and undisturbed possession, it
lay on the purchaser to make out a clear title to resume
which he failed todo.
They observed, “The conclusion
_' Raja

Venkatarangayya

Appa

Rao 3. Appalarazu, 20 M,L.J. 728;
Raja Parthasaradhy Appa Rao v.
The Secretary of State,38 Mad. 620;
Suryanarayana 712211 1. The Secretary of State, 1L.W. 662.
௬...
* Forbesv, Meer Mahomed Tuquee,

18 M.I.A. 488 (460).
5 Lakshmiv. Chendri, 8 Mad. 72.
‘ Boyanapalli Venugopala Rao yv.
Pathapalli Venkata Narasimha Rao,
(1911) 2 M.W.N. 384.
ரு
ம். 4496.
i

Forbes v.
Meer Mahom-

ed Tuquee.
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which they would draw from the decided cases, as well as
from the reason of the thing is, that in every case the
right to resume must depend in a great measure upon the
nature of the particular tenure, or the terms of the parti-

cular

grant.

They

agree

with

the observation

of Mr.

Justice Jackson, Weekly lteporter. Vol.6 p, 209 1, that
there is a clear distinction between the grant of an estate
burdened with a certain service and the grant of an office the
performance of whose duties are remunerated by the use of
certain lands.’ They have already stated that, in their
opinion, the grant in question does not fall within the latter
category. Assuming it to be a grant of the former king, their
Lordships do
not dispute that it might have been so
expressed as to make the continued
performance of the
services a condition to the continuance of the tenure. ‘But,
in such a case, either the continued performance of the
service would be the whole motive to, and consideration
for, the grant, or the instrument would, by express words,
declare

that,

the

service

ceasing,

the

tenure

should

determine.
It appears to their Lordships that neither
the first nor the second Swnnud is.a grant of the kind last

mentioned.
of Meer Syud

Hach proceeds in part upon the past
Ally; nor i& the consideration,

so

services

farsas it is

unexecuted, wholly the keeping up of a body of. men to
repel the incursions of the elephants, for the grantees are
also to cultivate the waste land.
The latter stipulation was
probably designed to protect the already cultivated districts
of Pergunnah Sultanpore by interposing a further belt of
cultivation between them and the forest.
Hence the grant

may be said to have been made pro servitiis impensis et impendensis—partly asa reward for past, partly as an inducement for future, services.
Again, neither Swnnud contains
any words which expressly import that the tenure shall
cease if and when any otf the services cease to be performed.

Such a provision is something very different from one which
merely casts upon the grantee the performance of certain
duties so long as they are necessary.
Tne former makes
1 38900 Kooldeep Narain

Singh y. Mahodeo Singh,

CHAP.

1x.]
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the grant
determinable
where there
is no
further
occasion for the services.
But, in the latter case, if the
operation of any natural cause (as, e.g. the progress of
cultivation, which has caused the wild elephants to cease
out of the land) removes the necessity for the services, the
grantee will hold the land freed from the condition
originally imposed on him.
.Their Lordships are, therefore,
ot opinion, that upon the true construction of these Sunnuds
the grantees, though bound to protect the Pergunnah from
the incursions of wild elephants so long as those incursions
lasted ; and though still bound to do so should, by any
chance, those incursions be renewed; and though they

may

be liable

to

forfeit

the

tenure

if

they

wilfully

fail in the performance of this duty, are not liable to have
their lands resumed because there is no longer any occasion

for toe performance of this particular service, ‘there being
no fear of the depredations of elephants in:those places”’ 1,
Thus, as affecting the right of the zemindar to resume,
service

grants

may

be

divided

into

grants for service of a public nature;
private

or

personal;

(c)

grants

four

classes,

(a)

(6) grants for service,

of estates

burdened

with

service ; and (d) grant of an office the performance of whose
duties is remunerated by the grant of certain lands.
(a) Grants for services of a public nature :—

;
These are grants which involve police or magisterial
duties or in which the commuuity or a portion of it are
interested. ‘The grantor is not competent to resume them,
even if the grantee fails or refuses to perform the services, but
the Government alone can?, Ii a grant involves personal ser-

Grants for

public
service.

vice to the grantor and public serviceto thestate, the grantor
cannot, by dispensing with the personal service, take possession oi the lands and hold them discharged of the obligation

"113 M.I.A, 464-666; Kooldeep
Narain Singh y. The Government 14
M.

I.

A.

247;

Sittaramarazu

Ramachendra Raju,

Scbanadiri

Appa

3 Mad.

Rao

3.

367 ; Sri

Bahadur

v,

Sri Raja
Venkatanarasimha Appa
Rao Bahadur, 26 Mad. 403 ; Bhima-

paiya vy. Ramachendra

Bhimarao, 22

Bom. 422; Lakham Gowda v.Keshava

Annaji, 28 Bom.

805 ; Radha Persad

Singh v.Budhu Dashad, 22 Cal. 938:
Brojo Nath Basuv.
Durga Persad Singh,

Raja Sri Sri
5 C. L. J, 583,

7 Raja Nilmoney Singhy.The Government,

18 W.R.

Persad Singh

y

821 (P,C.); Radha

Budhu Dashad, 22

Gal. 938;Ci, Sri Raja Parathasarathy

_ Appa Rao v.
388 Mad. 620,

The Secretary of State,

~
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for the public benefit 1. Wnherea tenure was created long
before the permanent settlement and the Government received two-thirds of the annual value of the land and allowed the
tenant to receive the remaining one-third for services, the
services for which it was given must be presumed to be public,
for the Government world not have allowed any portion of
its revenue for private services 2.
Geante tor

personal
service.

(b)

Grants for services, private or personal

These grants are distinguished

from

:—

those

(a).
The grantor is entitled to resume them
services cease, or are dispensed with, whether

granted before the permanent

in

class

when the
they were

settlement? or subsequent

to it 4; in the former case, their rental must have been
included in the assets.
It has been held that, in the case of

a grant made subsequent to the permanent settlement,
the onus is on the grantee to show that it was not in
lieu of wages, but was one burdened with service 5. A
grant may be hereditary but still liable to resumption
if the *‘zemindar can resume it 6, Tne following grants
grants, which the zehave been held to be personal
mindar was entitled to resume:—Grants for gadaba service 7; grants for the service of keeping a number Of
paiks § ; grants for batraju or minstrel service 9 ; grants for
: } Joykishen

Mookerjee,

v.

The

Collector of Hast Burdwan, 10 M.I.A.

16 (45).

2 Raja

ட்

Nilmoney

Singh

Sondi

Deo

Nilmoney Singh v. The Government,
18 W. R. 321.
_ 5 Unide Rajaha Raja Bommarauze
v. Pemmasamy

(1911)2

M.

W.

Maharaja Garu

Prahalada

Benoyi

N.

v.

Ratno.

of

Salur,.7 Mad 268; Mahadevi v. Vikrama 14 Mad. 364; Sri Raja Visveswara

‘v..Gorla Budardo, (1910) M. W, N,
436; Vadisapu Appundora y. Vyricherla

Venkatadry

Naidw,7M, I. A, 128; Forbesv.
Meer Mahomed Tuquce, 13 M.1. A.
439: Raja
Nilmoney
Singh v.
Government, 18 W. ௩, 881.

Gajapati

(1914) M. W. N, 179.
® Sanniyasi Razu v. Zemindar

v.

Lhe Government, 6 W. R. 121 : afiirmed by the Privy Council in Baja

Bahadur

Virabadraraju

406;

(1911)

Veerabadarraju
2 M.

W.

N.

Bahadur

406,

Fe

§ Lakshmi v. Chendri,

7 Mad.

82,

7 Sanniyasi Razu v. Salur Zenrin-

The
0);
J.

dar, 7 Mad. 268;S7z Raja Visveswara
v. Goria Budarado, (1910) M,W.N,
436;
Suryanarayana Razw 4. The

728; Raja Parthasarathy Appa Rao v.
The Secretary of Staie, 38 Mad. 620;

Iduodilly Siyyads v. Raja Visweswara

~ Raja: Venkatarangayya

Appa

110

vy. The Secretary of State, 20 M.L.
Suryanarayana

Razw

y. The

Secre-

tary of State, 1 L. W, 662,

-

* Sitaramarazu
v. Ramachandra
Razu, 8 Mad. 367; Sanniyasi Razuy.

Zemindar of Salur, 7Mad. 268; Maha-

deviv.

disapu

Vikrama,

14 Mad. 365;

Appandora

1,

Secretary

Va-

Vyricherla

of

State,i

L.

Nissanka, 18 M, ய். T. 142.
8 Mahadeviy.
Vikrama,

W.

662;

14 Mad.’

365.
9 Sri Raja Venkatarangayya Appa
Rao v. The Secretary of State, 20 M,

M. L. J. 726.

CHAP.
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attending on the grantor, following him with arms ands
guarding his treasury 1; a grant for attending the estate
office for 15 days in the year, for doing the service of errand:
going, guarding treasury, collecting rents, serving demand
notices, going in guard oi money sent to the Collector's
office, accompanying the zemindary officials on tour and
taking letters 2;
Amaram grants 3; Kattubadi grants 43
grants icr service of gorait (village பம
5; grants ton
service of cook 6,
‘Tne grantor is entitled to dismiss the

holder of lands held on Japam service, if he does not perform:
it 7, But where lands are granted subject to attendance at.
the grantor’s court on ceremonial occasions, such a provision:
is not a condition of the grant and non-observance thereof
will not entail forfeiture of the grant8.
Where a.
tenure has been in existence from before the permanent
settlement, and the

nature of

the

services

to

be

rendered:

by the grantee was not mentioned
in the grant, it
was held by the Privy Council, that the onus was:
on

the

zemindar

to show

the grant were personal 9

that

the

services

reserved

by.

.

(c).
Grants of estates burdened with services are
those in which lands
are granted
outright
subject
only to the performance of certain specified services.
These classes of grants
may
be so expressed as to
make the continued performance of the services a condition to the continuance

of the tenure ;and unless they are 80

expressed, the grantor will have no none to resume them,
if the grantee isable and willing to perform the services,

1 Sri Raja Parthasaradhi Appa
Rao v. The Secretary of State, 38

Naidu, 7M.1. A. 128.
—. 5 Radha Persad Singh

Mad.

Darhad,

620.

22 Cal.

9,

Badin

938.

’ Gajapatis
Maharaja
Garw y.
Sondi
Prahalada
Benogi Raino,
(1914) M. W. N. 179.
® Unide Rajaha Raja Bommarauze
Bahadur v. Pemmasany Venkatadri

6 20௧1 Kuber vy. The Taulqdari
Settlement officer, 1 Bom. 586.
' Muthw
Alagappa
Chetty v.
Ramalinga Gurukkal, (1910) M.W.
N. 501,

Naidu, 7 M, I. A. 198; Narasayya v.
Venkatagiwi
Raja,
23 Mad. 262;

-§ Maharaja
of Jeypore
vy. Sri
Rukkumini Patiamahadevi, 2 L. W.

Raja of
Venkatagiri
Narasayya, 37 Mad. 1.
-

v.

Mukkw

4 Umide Rajaha Raja Bommarauze

Bahadur

v. Pemmasamy

Venkiadry

483: (1915) M.W.N.
‘© Raja Niimoney
TheSovernment,

me:

Bae

346.
Singh Deo

18 W.R.

321.

னை

yw

Grants bar"2)
dened

services: ்
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even though they are no longer required 1. A Mukhasa
village was granted to the ancestor of the defendant at a quit
rent of Rs. 144 per annum at a period long antecedent to
and the
the introduction of the British Government,
and
naik
one
of
supply
the
were
rendered
be
to
sérvices
no
(1)
were
case
The facts proved in the
fourteen peons.
office by any particular description was conferred upon the

im-

was

of a’ feudal character

grantee but an obligation

posed on him ;(2) services had been rendered intermittently
and not continuously; (3) the grantee and his heirs were paid
in money, when they actually performed such services; (4)
144a year for 120 years was paid
that auniform rent of Rs.
without alteration at any time; (5) the land descended from
father to son hereditarily; (6) there had been no instance of

resumption during all
resumption, or even an attempt at
this time ; and (7) there had been no attempt to enhance or
alter the rent or to interfere with the devolution of the
These facts were held by the
property from father to son.
Privy Council to be sufficient to establish that the grant
was one burdened with service ?.
Grants in
ermuneration
Of services,

(d) Grant of an office the performance

of whose duties

is remunerated by grants of
Tnese classes of grants
when he dispenses with the
for them has ceased 3. In

land.
can be resumed by the grantor
services, or when the necessity
grants made subsequent to the

permanent

onus

settlement, the

1 Forbesv. Meer Mahomed

13 M.I.

A.

Tuquee,

489; Lilanand Singh v.

Munorunjan Singh, 13 Ben. L. R,
124: L.R.1.A.
Sup.
Vol. 181; Srv
Sobanadri Appa Rao
Bahadur
v,
Sri Venkatanarasimha
Appa
Rao
Bahadur,
26
Mad.
403; affirmed by the Privy Council
in Venkat
Narasimha Appa Rao
Bahadur vy.

Sobhanadiri Appa Rao Bahadur, 29
Mad. 52: 83 LA. 46; Vadisapu
Appandora v. Vricherla Virabadraraju
Bahadur, (1911) 2 M.W.N.
406;
Bhimapaiya v. Ramachendra Bhimarao, 22 Bom. 422; Lakham Gouda
y. Keshava
Annaji, 28 Bom.
305;

Radha Persad Singh v. Budhu Dasad, 22 Cal. 938; Broja Nath

Raja Sri Sri Durga

Persad

Bose

v.

Singh,

lies

on

the

defendant

5 C. L. J. 583.
2 Venkata Narasimha

Appa

to

Rao

Bahadur v. Sobhanadr1 Appa
Rao
Bahadur, 29 Mad, 52: 331. A. 46;
affirming Sobhandri Appa Rao Baha-

dury. Venkatanarasimha

Appa Rao

Bahadur, 26 Mad. 408.
8 Forbes v. Meer Mahomed

Tugqree,

13 M.1.A.

Razw

489;

Ramachendra

Sitarama

Razu,

3

Mad.

v,

3867;

Sobhanadri Appa Rao Bahadur v.
Venkatanarasimba
Appa Rao, 26
Mad. 403; affirmed by the Privy
Councilin Venkata Narasimha Appa
Rao vy. Sobhanadra Appa Rao, 29
Mad, 52: 331. A. 46; Vadisapw Appandora v. Vyricherla Virabadraraju
Bahadur, (1911)2 M. W.N. 406 ;
and the other cases under note (1)

OHAP, 1x]

-ENFRANCHISEMENT

OF

169

INAMS..

show that they were not-in lieu of wages1,
Where a
grant of land was made on service tenure; and the kattubadi
was enhanced once, and the enhanced kattubadi was paid,
it was held that those facts warranted the inference that the
grant was not one burdened with service 2. In Vadisapu
Appandora v. Vyricherla Veerabadraraju Bahadur 8, the
facts proved were, (1) a mukhasa village was granted by a
zemindar after the permanent settlement; (2) the kattubadi
was increased twice; (3) it was resumed once; (4) the
kattubadi was treated as talab diwani kattubadi; (5) and it
was hereditary in the grantee’s family.
These facts were

held to justify the inference that the grant was one in lieu
of wages and not one burdened with service.
Before the zemindar resumes, the grantee is entitled to
reasonable

notice 4; and in

the absence

of

such

notice,.a

Notice of
resumption.

suit by him for resumption is liable to be dismissed 5, But,
where the grantee refuses to perform service, he is liable to
be ejected. without notice 6.
:
Where

lands

are

held

on

tenure

of

service,

the

mere mnon-rendering of service for any length of time
will not constitute adverse possession of the lands so as to bar the grantor’s right of resumption 7. In order to consti+
tute adverse possession, there must be a refusal to perform
service or a claim to hold the lands free of service 8,
Hnfranchisement consists in giving up the reversionary
right of the Crown in lands previously held on inam tenure
on payment of an annual quit-rent and converting them
into
ordinary,
heritable,
and
transferable
property.

When,

therefore,

a personal

1 Sanniyasi v. Zemindar of Salur,
7 Mad. 268 ; Mahadevi vy. Vikrama,
14 Mad. 365; Sri Raja Visweswara
v. Gorla Budarado, (1910) M, W,

N.

436;

Vadisapu

Appandora

vy.

Vydricherla
Veerabadaraju Bahadur, (1911) 2M. W. N. 406.
2 Sitaramarazu
yv.
Ramachendrarazu, 3 Mad. 367.

§ (1911) 2M. W. N. 406.

_ * Unide Rajaha Raja Bommarauze
Bahadur v. Pemmasamy Venkatadry
Naidu, 7M. 1. A. 128; Lakshmi vy.

Chendri,

8 Mad.

Venkatagiri

Raja,
22

72;

#3

Narasayya

Mad.

v.

26%:

inam

is enfranchised by the

Radha
Persad Singh
vy.
Budhu
Dashad, 22 Cal. 938.
72;
Mad.
8
Chendri,
vy,
Lakshmi
*
Narasayya vy. Venkatagiri Raja, 23
Mad. 262; Radha Persad Singh v.
Budhu Dashad, 22 Cal. 938.
®° Hurrogobind Raha y. Ramrutno
Dey, 4 Cal. 67; Ansar Ali Jamadar vy.
Grey, 2 C.L, J. 203; Bijoychand
Mahatab v. Kalipada Chatierjee, 41

ae
Cal. 57.
" Komargowda
Bom.

602.

§ Ibid,

vy.

Bhimaji,

23

Limitation.

Enfranchisement.

RESUMPTION

imposition of quit-rent,

AND

ENFRANCHISEMENT.

(CHAP.

IX

the resumption simply consists of

so much of the assessment or melwaram as is equal to the
quit-rent, neither the land nor the assessment in excess of

the quit-rent being resumed 1.
Inam
Commission.

:

The Government had always
right in all inams, and Regulation
which

ousted

the jurisdiction of

claimed a reversionary
IV of 1831 was passed,

Civil Courts

in respect

of

claims to personal grants, unless permitted by the Governorin-Council. The intention of the Government in passing
the Regulation was to safeguard its reversionary rights.
The next step taken to carry out that intention was the
framing of rules by Government, under which the title to the
inam

was scrutinized on the occasion
of the inamdar’s death,

and orders were passed as to whether it lapsed to the Crown,
or whether it was to be continued to his successor,
and if so, whether subject toany and what terms.
The next
change was the removal of the uncertainty in which the
recurring scrutiny under the lapse rules involved the
title to the
inam, and in 1859 rules were framed
for enfranchising the inam grants by surrendering the

reversionary interests of the Crown for an equivalent . quitrent and placing enfranchised inams on the footing of
private property, and an Inam Commissioner was appointed

who was authorised to sell the reversionary rights

of the

Crown, and to issue a title deed to the inamdar in proof of
such enfranchisement ?. Asa result of these proceedings
Madras Act .1V of 1862 was
passed, which exempted
enfranchised personal inams from the operation of Regula-

tion IV of 1831, and declared that the title deed issued by
the Inam Commissioner or an authenticated extract from
his register or that of the Collector was to be deemed
sufficient proof of such enfranchisement.
As the title deeds

issued by the Inam Commissioner were found to be not in
the form laid down by Statute 22 and 28 Vict., Cap. 41,
Statute 32 and 33 Vict., Cap. 29 was passed validating them.
The inam

commission

continued

up to November 1869, when
1 Per Bhashyam Ayyangar, J. in
~ Gunnaiyan vy. Kamakshi Ayyar, 26

as a separate department

the bulk

of the

Mad. 339,
* Rama y. Subba,

work

having

12 18௨0, 96...
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been completed, and under a pressing necessity for the reduction of imperial expenditure, it was resolved to abolish
the department and the Inam Commissioner was asked
to submit his general report. The work which remained
to be done was entrusted to a Member of the Board of
Revenue, who
was appointed
Inam Commissioner pro

forma and to satisfy

legal requirements 1.

The declared

policy of the Government, when the Inam Commissioner
was appointed in 1859 and rules framed for his guidance,
was to waive its right of resumption
and enfranchise
personal inams and convert tkem into ordinary heritable
property and forego its reversionary rights in consideration of the holder of the inam agreeing to pay a quit-rent,
the rates of which varied with reference to the value and

prospect of the reversionary
each

claim of the

case 2,
As the title deed issued

by

the

purported to confirm to the grantee

Government

Inam

in

Commissioner

Efffect of
Inam title
deed,

the enfranchised land

in freehold or as his absolute property, and doubts arose what
was the interest actually conveyed under it, Act VIII of 1869

Personal

grants,

was passed, which enacted that the Inam title deed was not
meant to define, limit,
infringe destroy the rights of
any description of holders or occupiers of and, or to affect
the interest of any person other than the holder of the

inam.

In

Cherukuri

Venkanna

vy. Lakshmi

Narayan

Sastrulu 3, it was held that the inam title deed issued by the
' Inam
Commissioner was only evidence of the enfranchisement of lands previously held as inam, and the

only effect of the enfranchisement was to remove from the

claimant the disabilities to sue in the ordinary Courts, and
it did not operate as a resumption and regrant, andthe re;}
owner of the inam could sue for recovery of the land from
the person to whom the inam title deed was issued.
But in

Subbu

personal

of

the

Naidu

inam

Crown

v. Nagayya4
was

were

not

given

Man ofAdminis, I. 167, note (1).
2 Per Bhashyam Ayyangar, J.in
Gunnaiyan v. Kamakshi Ayyar, 26

Med. 339,

it ‘was held

enfranchised,

the

up;

that, when

reversionary

and

a

rights

Subramania

* 9M. H.C. R. 827; Narayana v
Chengammai 10 Mad,1; Gana
y. Kamakshi A
ar, 26 Mad, 339

“95 M, 424,

ப்ட
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Ayyar and Boddam, JJ. in Vangala Dikshatulu v. Vangala
Gavamma } refused to follow this decision and preferred to
Service
grants.

follow the earlier cnes,
In the case of service inams, itis competent to Government to substitute a salary as remuneration for the service
and resume the inam in its entirety, according as it may
consist of the

melwaram

alone or of both

and

melwaram

kudiwaram 2. Regulation VI of 1831 was passed which
precluded Civil Courts from taking cognizance of suits relat-

ing to service inams, and after the appointment of the Inam

Effect of

enfranchise
ment

Commission in 1859, Act IV
exempted enfranchised service
Regulation VI of 1831.
As regards the effect of the
inams, there was a difference of

of 1866 was passed which
lands from the operation of
enfranchisement of service
opinion in the Madras High

The

Court before the matter was settled by a Full Bench.

cases of Bada v. Hussu Bhai 3, Venkatarayadu v. Venkata
Virraazu ®
Ramayya 4, Dharnipragada v. Kadambart
proceeded on
Heddi®,
Lutchmana
Salemma v.
and
the footing that enfranchisement operated as a resumption and regrant, so as to convert it into an absolute
estate in the hands of the grantee; while the cases

‘ot Narayana ஈ, Chengalamma
and
Gunnaiyan v.
' Kamakshi Ayyar® held >that the cnly effect of the
enfranchisement of service imams was to disannex the inam
from the office by imposing a quit-rent and convert it into
ordinary property and did not operate as a resumption and
regrant nor altered the nature of the property in the hands
of the grantee.
The latter view was accepted by the

Full

Bench

in Lakshmipatt

franchisement

in

favour

of

v. Chalamayya 9.
the

managing

An en-

member

of a

joint Hindu family enures to the benefit of all the members!0,
The principles of these decisions have been held applicable

1 98 Mad. 18.

1 19 Mad, 1.

2 Per Bhashyam Ayyangar,J. in
Gunnaiyan vy. Kamakshi Ayyar, 26
Mad. 339,
: 7 aad க்
15

Mad.

5 21 Mad. 47.

284,

§ 21 Mad. 100.

ச

5 96 Mad. 339.
arly
§ 30 Mad. 434; Yerrannav. Kannamma, 21 M.L.J. 962; Subbaraya
ட v. Aiyasami Aiyar, 32 Mad,

86,

2

1° Nanjundia vy. Venkata Subbiah,

27M.L J, 618,

்
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INAM COMMISSIONER.

subsequent

to the Act 4.

As the enfranchisement of an inam does not operate as a
resumption and regrant, and its only effect is to impose an
assessment from which it was antecedently free, any mortgage 2 or sale
of a personal service inam before enfranchisement is valid.
Buta mortgage or sale of a village
service inam is declared invalid by Regulation VI of 1831
and Act III of 1895.
The alienee cannot take advantage of
subsequent enfranchisement and claim the benefit of the
Section 43 of the ‘Transfer of Property Act 4 . The contrary,
however, has been held in Anganayya v. Daroor Nara-

Alienation
inams.

sanna >,
The

subject to
superior to
from the
Settlement

holder

of

an

enfranchised

inam

holds his lands,

payment only of the quit-rent.
His tenure is
that of a ryotwari holder in that he is protected
periodical revision of assessment made by the
department ©.

The Inam Commissioner is a deputy or agent of the Goyernment for the purpose of the enfranchisement of inams 7,
and is an officer fully empowered to investigate the rights of
inamdars and to recognise on behalf of Government what

rights

are proved’ to exist in them 8.

‘He

can

sell the

reversionary rights of the Crown in accordance with the
rules made by Government 9, and his decision within the
scope of his authority is binding upon it1!0,
The presumption is that he did not transgress the rules made by the
Government},
Any arrangement made between him and
1 Lachmana v. Geddanna, 1 L.W.
929.
2 Vishnu Trimback vy. Talia Punt,
1 Bom.H.C.R.(A.C.J.) 22; Ganpatrav
Trimback
Patwardhan
vy. Ganesh
Baji Bhat, 10 Bom. 112; Hari Sadashiva v. Sheik Ajmudin, 11 Bom.

235,

7 Sobhanadri Appa Rao v. Gopalkrisinamma, 16 Mad. 84; The Secretary of State v. Kasturi Reddi, 26
Mad. 268 (278).

§ Per Sadasiva Ayyar, J. in The
Secretary of State 1. Srinivasa
chariar,

15 M. J.. T. 277.

® Visappa vy. Ramayogi,
R.

962.
* Narahari Saha v. Sira Korithan

retary of State v. Srinivasa Chariar,

Naidu, (1913) M. W. N, 415.
' 18M. L, J, 247.

§ Man of Adminis I. 120.

341;

Lutchmee

Dass

2 M.H.C.

3 Yemani Sitarama Sastrulu
v.
Gora Ramudu, (1911) 2 M,W.N. 588;
Yerranna v. Kannamma, 21 M.U.J.

1.

The

Secretary of State, 32 Mad. 436.
0 PerSadasivadyyar,J. in The Sec15 M. L, T. 277.
:
Lutchme Doss y. The
of State, 32 Mad, 456.

்
Secretary

Position of
an enfranchised inamdar,

Position of
the Inam
Commission-

er.

of
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the zemindar will not affect the rights of inamdars 1. His
duties are in no way judicial.
He has only to deal with
those in possession of.inams on terms varying with the
nature of the holding 2 and it is not within the scope of his
authority to determine the relationship between the mel-

waramdar and the kudiwaramdar 8.

1 Sobhanadri

Appa Rao vy. Gopal

kristnamma,
16 Mad. 34;
Suryanarayana vy. Appa Rao, 16 Mad. 40.

* Visappa v Ramayogi, 2 M. H. C,

%, 941,

,

® Rama
Iyengar
Pandiajiar, 88 Mad,

v. Jagannatha
155, —

CHAPTER.
OCCUPANCY
(UNDER

Occupancy

AND

X

NON-OCCUPANCY

RYOTS.

THE

MADRAS

ESTATUS

right

is now

claimed by

Madras Estates Land Act (I of 1908}.

conceded by zemindars in the

LAND

ACT.)

ryots under

ing that his right

to

The

Hstates

U29d Act.

south, while it was denied by

those in the north, and the Act, therefore, makes

tion of its existence in the ryot.

the

Prior to the Act, it was
a declara-

The Act proceeds on the foot-

the land arises by possession and gives

legislative sanction to the ancient Hindu Liaw doctrine that
title to land arises by occupation. It also recognises the doctrine that the Government, and its assignee, the zemindar, is
entitled only to the royal share or the melwaram,

and

not to

the possession of cultivated lands.
All lands in an estate are
divided into three classes (1) ryotuland, (2) old waste, and

(3) private land.

‘This distinction is maintained throughout

the Act. to enable ryots to claim occupancy rights.

Looking

at the definitions of ryot: land given in Section 8 (16), of old
waste in Section 3 (7), and of private land in Section 8 (10),

and the provisions contained in Sections 6,23, and 25, it seems
that old waste and private land come within the definition
of ryoti land and are therefore different species of it. But
Sadasiva Ayyar, J. has in Raja of Venkatagiri v. Jayampu
Ayyaparedda 1 held that old waste lands are of two kinds
(a) old waste which

are ryoty lands and

(b) old waste

which

are not ryoti lands.
It has been held that private land
is a species of ryotv land and therefore forms part of
an

estate 2,

Ryoti land
cultivable land

is defined in Section 3 (16) to mean all
in an estate other than private land, but

1 38 Mad. 738.
2 Zemindar of Chellapaili y. Raja-

lapati Somayya,

27 M.L.J. 718.

Ryotiland.
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to

include

threshing

floors,

tank

AND

NON-OCCUPANCY

beds,

communal

cattle-stands,

RYOTS.

lands,

village-sites,

such
and

as
lands

granted on service tenure free of rent or on favourable rates

of rent if granted before the passing of the Act, or free

of

rent if granted after that date, so long as the service tenure
lasts 1. Section 23 raises a presumption in favour of ryoti
land, whenever a question
arises whether any land is old
waste or ryoti land other than old waste. Cultivable land
has been held to mean land permanently cultivable and not
_land occasionally cultivated 2. Zeroity land is ryoti land 3,
but not pasture land i.e. land fit only for pasturing cattle
and not for
ploughing or raising agricultural crops 2.
Acquisition of
occupancy
right,

Section 6 (1) declares

that every

ryot who, at the date

of the Act, is in possession of, or who, subsequent thereto, has
been admitted to possession of, ryoti land, not being old
waste situated in the estate of a land-holder, shall have a
permanentright of occupancy in his holding, and the Section
is declared not to affect any permanent right of ozcupancy

acquired in land

that was old waste before the

commence-

ment of the Act. Broadly speaking the Act does not confer
upon the ryot an occupancy right, though often so called, in
respect of landsin
his possession, for it is presumably in
him; and the Act only effects legislative recognition of
the right.
The explanation to the Section defines “every
ryot now in possession ”’ to mean “ every person who having
held land as a ryot continues in possession of such land at
the commencement of this Act.’ The ryot can claim the
benefit of this Section either because he holds a ryoti land
in an estate, or because the person under whom he holds it is
a land-holder as defined in the Act.
And in
order
to

get

the

benefit

of

Section

6,

he*must

be

in

pos-

session at the date of the coming into
force of the
Act.
Where a decree for possession was obtained by the
landlord against the tenant, but the latter remained in
possession on the date of the coming into force of the Act,
1 See IdubillySiyyaddi v.Raja Vis-

waswara

Nissanka,

18 M. ய், 7, 142,

? Raja of Venkatagiri v. Jayampa
Ayyaperedda, 38 Mad. 738.

5 Narayanasami
kayya,

282.
்

(1910)

Naidu

M. W.N.

v.

Ven-

116:

S.C,

aan
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x.]

ACQUISITION

OF

OCCUPANCY

177

RIGHTS.

he will get the benefit of Section 6 (1) 1, So also when a
decree for ejectment was passed under the Rent Recovery
Act against the tenant, and an appeal was pending against
that decree when the Act came into force and he remained
in possession 2.
Similarly also when the interest of the
ryot in the land was purchased
by the landlord for
arrears of rent, but the former continued in possession? . In
order to claim the benefit of

the

Section,

he

must

be

in

actual possession of the land4.
The ryot includes one in
wrongful possession also.
The following persons have
been held to be entitled to claim the benefit of Section 6
(1) as holding under a landholder:—a person holding under a
cowledar from a proprietor 6; a person let into possession
by a grantee from the widow of a zemindar for the purpose
of making waste lands cultivable? ; a person holding under
the owner of a portion of an estate, separated
from it
before the Act came into force 8; a person claiming under
an alienee of a portion of the annual melwaram right in the
lands of a zemindar 9;a person holding under one who
got a lease with the right of leasing the land to others as
well as of cultivating them himself from a person who
derived his right from the zemindar 10; a ryot let into ~
possession by the receiver of an estatell.
The benefit of
Section 6 is also applicable to such portions of the holding
of atenant which have been added thereto by encroachment, provided that the tenant has been in possession for
12 years before the 1st of July 1908 when the Act came into
?

1 Govinda Parama Guruva v. Dandast Pradhana, 20 M. L. J. 528;
(1910) M. W..N. 331.
2 Gorakala Kanakayya vy. Janard-

hana Padhi, 36 Mad 439,

overruling

Raja of Venkatagwi v. Narasayya,
37 Mad. 1; Raja of Pitiapur 1, Anappinds Siva Ramayya, 18 I. C. 534.
* Sivapada Mudaliy. Pitty Tyagaraja Chettiar, 27 M. Li. J. 665;
Markanulli
Reddiar
y. Thandava.

Kone, (1914) M. W. N. 798.

* Rangaswami
Aiyyangar v. The
District Board of Tanjore, 21 M.. J.

728.

° Maharaja
Maheswaram

28

of Vizianagaram
Ramabhadrayya,

v.
15

டூ. 2915
6 Tungmala

Mallanna

_ raju, (1914) M. W. N. 345.
' Brundavana

¥,

Harish

RamaChandra

Jagadd Raja Bahadur y. Ramayya,
26 M.L. J. 600;1. W. 148
® Chipwrapallt Appayyn vy. Kakarlapudt Ramachandra Raju

27 M. L. J. 490.
® Kanti Venkanna
Rama

0

Rao Garu, 26

Vinjamuni

Yenamuriht

©. 735.

ர.

Bahadur

Chelikani

7, 0, 510,

Veera

Venkayya

Veerabadrhdu,

26

ஏ.
1,

U Narayanasami Naidu vy. Subramanyam, 29 M. L. J. 478.
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force 1.

Buta
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NON-OCCUPANCY

sub-lessee under a

benefit of Section 6, even though
direct by the zemindar 2.
Ryoti land
remains as

such,

RYOTS.

ryot

he

{cHap.

cannot

was

claim

granted

xX,

the

a patta

The Act proceeds on the footing that the character of ryoti
land can never be changed, and that it
always retains it, and for the purpose of effectuating this
object, the following provisions are made, (1) when land
held by a ryot with permanent rights of occupancy is
surrendered
or abandoned,
or comes into the possession
of the
landholder, and the latter
admits any
person to possession of such land within ten years of such
surrender, abandonment, or coming into possession, the
latter gets a permanent right of occupancy therein3; (2) an
ijaradar or farmer of land cannot, as such, acquire, except by
inheritance or devise, occupancy right therein‘ ; but a ryot
with a permanent right of occupancy does not lose his
right by becoming subsequently interested in the land as
landholder or holding it subsequently in ijara or farm 4 ;(8) a
person in whom the entire interests of the landholder and ryot
in the land -have become united, either before or after the
commencement of the Act, must hold it only as a landholder
and not as a ryot, without prejudice, however, to the
rights of a third person 6; (4) a@ person who is jointly
interested
in land as a landholder, and who has the
occupancy right transferred to him, either before or after
the commencement of the Act, holds it subject to the
payment of rent to his co-landholders, and when he lets it
to a third person, the latter gets a permanent
right

of occupancy in such land 7; (5) a landholder to whom
the interest of the ryot has, before the passing of the
Act, passed by transfer for valuabie consideration other-

wise than at- a sale for arrears of rent, or has passed
by
inheritance, has the right of admitting for the period of
12

years from the date of the Act any
1 Brundavana Harischandra Jagad

Raja Bahadur vy. Jagannadha

Santo, 2 L. W. 29.
* Inve

யி

Kakarapalli

20...

5 Section6 (2).

Singh

Pothu. Raju,

்

person

to the possession

‘ Section 6 (6).

'

.

® Explanation to Section 6 (6). ”

..° Section

8 (1);

Sivaramayya y.

Chinna Muneappa, 30 76. 612-100

7880410108 (9),

Vata,
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of the land on such terms as may be agreed upon between
them, and the person so admitted cannot during such period
claim the benefit of Section 46 1. Such land, however, does
not become

tions

the private land of the

between

regulated

by

him

and his

contract

2; and

landholder and the

tenant during
(6) when a

rela-

that period are

ryot dies intestate

in respect of an occupancy hclding, and leaves no heirs except
the Crown, his right of occupancy is extinguished, but the
land still remains ryoti land 3.

Though the primary object of the Aci is to give special
privileges to the ryot, the landholder also gets some
rights under it. They are, (1) a first charge for rent and
interest thereon
upon the holding, and upon the pro-

duce

of the

holding

Landholder’s
advantages.

or any part thereof *; (2) a right to

reserve
mining
rights on admitting
any
person
to
possession of ryoti land 5; (3) a right to have improvements effected by him recorded 6; and( 4) aright to receive
premium, when first admitting a person to possession of ryoti

land 7.

்

The incidents of the occupancy tenure are,

Incidents

(1) The ryot cannot be ejected from

occupancy
tenure.

his holding

other-

wise than in accordance with the provisions of the Act 8,
(2) His right is heritable, and. transferable by sale,
gift, or otherwise 9, Therefore, notwithstanding any agreement to the contrary, entered into by the ryot before the
Act, he is entitled to claim compensation in respect of
his occupancy right, when the land is taken by Govern-

Hjectment.
Transferability.

ment under the Land Acquisition Act 10,
(38) He may use the
land in his holding
in any
manner which does not materially impair the value of the
land and render it unfit for agricultural purposes!!.
A
contract between the landholder and the ryot, or a usage
1 Section8 (4);

2 Veerappa Chetiy vy. Mudali,
M.L.

8
4
5
5

J.

373.

Section 10 (2),
Section5.
Section 7.
Section 16.

26

7 Section 25, paragraph 2,

5 Section 9.

Section 10 (1),

.
ப்ட்

0 Hotha
Virabhadrayya y. Revenue Divisional Officer, Polavaram,
291.C, 8.
N Sectzon 11,

Use of the
land,

of

OCCUPANCY AND NON-oGcUPANCY RYOoTS.
which

entitles

the

ryot

to use

—_[cHaP. X.

the holding

in a manner

which might impair the value of the land for agricultural
purposes, such as the erection of a skin godown or tannery,
is not made inoperative by the Act 1.
Right to
trees.

(4)

after the passing of the Act,
the holding.
As regards
were in existence before
to use, enjoy or cut them,
to the landholder either by
executed by the ryot before
(5) He

Improvements.

He hasaright to all trees which are planted

by him

or which naturaliy grow upon
trees in his holding which
the Act, he has got a right
subject to any right reserved
custom, or contract in writing
the passing of the Act 2.

has a right to make

improvements

to his

land.

As between the landholder and the ryot desiring to make
the same improvement, the latter has the preference, unless
it affects the holding of another ryot under the same landholder,when the lanaholder has the preference ®. When such
improvement has been effected at the ryot’s sole expense, he
is not liable to pay additional rent on account of increased
production, or of any change in the nature of the crop raised
consequent on such improvement, notwithstanding
any usage
or contract. to the contrary *. A difference of opinion arose
between Sadasiva Ayyar and Napier JJ.
on the question
whether the words ‘‘contract to the contrary” in Section 13
(3) had a retrospective operation, and whether the claim for
a higher rate of rent for crops raised with the help of improvements made at the tenant’s expense was sustainable,
when they were effected before the Act came into force, and
when there was a contract entered into between the landholder and the ryot before the

passing of the

Act

for

the

payment ofsuchenhanced rent. Sadaswa Ayyar, J. held
that the Section was retrospective and the claim was not

sustainable,

while

Napier.

J

held

the

contrary.

account of this difference of opinion, the matter

was

On
refer-

red to a third Judge, Kumaraswami

Sastriar J , who agreed

with

J.

the

view taked

by

Napier,

6

This

decision
!

1 Meera Kasim vy. Foulkes, 37 Mad.

432,

2 Section 12.
8 Section 18 (1) and (2),

* Section 18 (8);
;

® Varadachariar

ம. 4267
8 7014,

y.

Ramudu,

28

CHAP,

x.]
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TENURE.

was
subsequently followed by Sadasiva
Ayyar
and
Napier JJ, 1. Payments for over sixty years in Varadachariar v. amudu 2; and for forty years in Lodd Govindoss
v. Chinnappa Naidu, ? ata higher rate of rent for crops
raised with improvements effected by the ryot at his sole expense were held sufficient to infer a contract supported by
consideration for the payment at the higher rate.
But a
paymenttfor seven years willnot give rise to such an inference,

unless there
is consideration for that contract 4:
The
landholder’s non-charge of rent for the site occupied by a
weil is sufficient consideration for the contract 5. However, such an implied contract cannot be raised in all cases 6.
And when the improvements have been effected by the
ryot, the landholder has no right to charge rent at a higher
rate on account of increased production 7.
A custom of
paying enhanced rent, if wet crops are cultivated on dry
lands without the help of improvements made by the tenant
at his expense is not illegal 8:
(6)
He has a right to have evidence of any improvement effected by him after the commencement of the Act
recorded 9.
Se
(7) He is entitled to make temporary wells, waterchannels, embankments,
levellings, enclosures or other
works or petty alterations or repairs to such works as are
made in the ordinary course of cultivation 1°,
(8)

The

rent

the manner
(9)

is not

liable

to enhancement

except

in

provided by the Acti,

He has

a right to

call upon

the landlord

to

issue

a patta 12.
(10) He is entitled to the exclusive possession of the whole
produce
‘ Lodd

until it is divided,
Govindoss v.

Chinnappa

Naidu, 28M. L. J. 136.
2528 ப்பட பட னி.

° Lodd
Naidu,

Govindoss

209.

vy. Chinnappa

28 M, L, J. 136.

§ Arunachellam

Ahmed Ambalam,
7 Raghava

Chetty

்

y.

21, W. 1117.

Naidu

y.

Naidu,

98

Venkatagirt

28 M. a. J, 186.
* Kosidoss Subbaroya v. Narayana
228888, (1915.) M. W.N.

but has no right to remove any

Syed

Muthiyalu

M.U.J.
vy.

801:

Shaikh

1 L. W. 592; Kosidoss

Raja

of

Mohadeen,

Subbaroya

v.

Narayana Reddi, (1915) M.W.N. 209.
S Muthu Chetitar y, Muthuswame

Pillai, 80 1. C. 486,
® Section 17.
10 Section 18.
11 Section 24.
2 Section 50,

Evidence of

improyement.

Temporary
improvement.

Hnhaxcement,

~

Putta.

Exclusive

possession of
crops.
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portion of it from the threshing floor before itis divided, and
if he does, the produce will be deemed as full as the fullest
crop on similar landsin the neighbourhood for that harvest.
He is also entitled to cut and harvest the produce in due
course of husbandry without any interference on the part
of. the landholder 1,
(11) A ryot holding not less than a fourth of the rent
of the ayacut under an irrigation work can apply to the
District Collector to have it repaired 2,

Repuir of
irrigation
work,
Division
holding.

AND

of

(12)
thesame

He has a right to divide his holding and transfer
3.
He is not liable for rent after he has transferred

Payment of

his holding and given notice of the transfer to the landholder 4.
(18) He has the right of relinquishing his holding or
part thereof, not, being less than a revenue field, provided the
land relinguished is. accessible and the apportionment
of rent
thereon is made by the landholder, subject to
revision by the Collector.
In‘order to escape liability for
the rent of the next revenue year, notice of such relinquishment must be given before the first day of April preceding,
and the retained part is thereafter treated as a new holding 5, This privilege of relinquishment is given only to occupancy and non-occupancy ryots, and not to ryots of old waste
holding bound by a lease or other written agreement for a
fixed period ©.
:
- The ryot is bound to pay rent 7 in respect of all ryoti

rent.

land in his occupation

Relinquishment,

+

8, and itis made a charge on

the nold-

ing and the produce thereof 9. he definition of rent does
not require that the ryotin possession should actually use the
land for the purpose of agriculture 10.
A custom to pay
rent on the basis of the cultivated area in the holding is not

illegal 11,

There ‘are two presumptions

raised in the Act

as regards the rate of rent and the conditions of the tenancy
1 Section 73.
2 Section. 135.

8 Section 145.,
4 Rangaramanuja . Chariar
v.
Srinivasa Iyengar, 26 M,.L.J. 397.

® Section 149.
;
8 7010.
;
7 Jt includes r2sooms for pryment
to karnams, Pedti Redi v. Receiver,

Nidadanole Hstate,18 M.L.T.

171,

8 Section 4,
9 Section 5.
10 Appiaswamy v. Raja of Viziana-

garam, 25 M. L, J. 50,
4 Arunachalam Chetti v.

Muthaya-

ayan Thevan, 26 M.l. J. 575; Sée
also SeguRowther v,Muthw Alagappa

Chetty, 26 M. L, J. 269,

OHAP.
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namely, (1) that the amount of rent and the

conditions of

the tenancy are the same as in the last preceding year! , and
(2) that the rate of rent lawfuily payable by the tyot is
fair and equitable 2.
He is bound to pay rent at the rate
prevailing for similar lands in similar circumstances, and
if it cannot be ascertained,
at such rate as may. . be
determined upon by the Collector 8. He is bound to pay
it, according to agreement or usage 4 at the village office
of the landholder 5. If it is not paid on the day it falls due,
it becomes an arrear 6 carrying interest at the rate of six
per cent per annum until it is liquidated 7. He is entitled to
a receipt for rent paid by him § in the form specified in
Section 639,
:
The landholder can collect premium at the time of
letting the ryot into possession of ryoti land, bat cannot,
aiter such admission, demand any payment beyond the established rent by way of premium or other consideration!0,
The landholder cannot collect anything beyond the rent
lawfully payable by the ryot 11, and if he does, is liable to
pay a penalty not excceeding one hundred rupees, or double
the value of amount

or value when

it exceeds

one

upon the land, and ifno such rent is fixed on it, at such rate

28;

As to how the

® Section
pro-

sumption is rebutted, see dyyamperumal Udayany. Bomasann Chettiar,
29 M, L.J. 362,
_ »* Section 25,

* Section 59,
5 Section 66,
§ Section 60.
1 Section 61,

.

.

்

‘

;
:

்
;

ப்

62,

° As to the courses

open to courts,

when the title of the landholder to
receive rent is denied by the ryot,
see Alaga Kudumoan
10/27, 29.1 0, 87.

v.

Sivarama

1° Section 25, paragraph 2.
: 74 Section 143,
: 13 இசார1071 144.
18 Section 145,

illegal cesses,

Trespasser,

as may be determined upon by the Collector, and also
damages in a sum not exceeding the rent so fixed
or
determined 18. But if the landholder receives rent from
him and
does
not sue to eject him
within
two
் Section

Penalty for
collecting

hundred

100665 18, in addition to the amount or value of what has
been
ன் and all stipulations and reservations for such
additional payment are rendered yoid 11,
When a trespasser obtains possession of land without
the consent of the landholder, he is liable to pay rent fixed

_ } Section 27.

Premium.

ம்
ம
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3,

years from the date of such receipt or first payment,
he gets a permanent right of occupancy therein 1. He
may eject him in a suit before the Civil Court and
recover the amount payable to him for rent? .
Ejectment of
occupancy
ryots.

An occupancy ryot is not liable to ejectment, except on
the ground that he has materially impaired the value of the
holding for agricultural purposes and rendered it substantially unfit for such purposes, and in a suit for ejectment
the landholder may claim compensation also 3. If, in such a
suit, the Court finds that the ryot is liable to ejectment, but
the damage is capable of being repaired or can be compensated for in money, it may ask him to repair the damage or
pay the compensation with one month or such other time as

may

be

specified by

it, andon

default

order him

to be

ejected 4. Payment of compensation in lieu of ejectment
does not sever the relationship of landlord and tenant
between the parties, the compensation being only
for the
injury done to the landlord by the wrongful conversion, and
not for the severance of the relationship 5. But he cannot be
=

Enhancement of rent.

ejected for denial of landlord’s title 6,
There is a specific provision in the Act that the
rent of a ryot is not liable to enhancement, except
in the manner provided therein’.
Waram rates are
not

liable

to

enhancement

£,

and in all cases of enhance-

ment, the rent must be fair and equitable and must not
be beyond the value of the established waram 9, The
landholder can claim enhancement only in the following
cases :—(1) When the land was let at alow rent for a
term for the purpose of clearing
and bringing waste
lands into cultivation,
or for the purpose of making
any permanent improvement, or for planting, or for any
premium or
valuable
consideration,
and
when
the
term

has

expired,

or the

terms

1 Section 6 (2), Hxplanation,

deciding

the

question,

see

Rama
Chetty
v.
Arunachallam
Chettiar, 18 M.L, T, 849,

* Section 152,

which,

° Sankaralingam

2 Section 163.
® Section 151; asto the circumstances to be taken into considera-

tion in

upon

and
Moopanar

the
y.

Subramania Pillai, 29 M. L. J. 514.
® Subramaniam Cheitiar v. Periasami Thevar, 26 M. Li. J. 435 (487).

7 Section 24.

§ Section.29.
9 Section 35,

.
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for which

substantially
land-holder,

on the
rent 1;
when

ENHANCEMENT

such

lower
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OF RENT,

rent was allowed

fulfilled; (2) when, after
his successor
seeks
to

are

not

the lifetime. of the
enhance
the rent

ground that the land had been let on a low
(3) and in the case of lands paying a money rent 2
Sie
ae
(௯) during the currency of the existing rent there has
been a rise in the average price of the staple
food-crops in the taluq or zemin division, if the
rent is not permanently fixed, and the enhanced
rent is not more than two annas in the rupee.
The procedure to be followed by the Collector
in such suits is laid. down in Section 31. No
such suit can be brought if within twenty years
next preceding its institution, rent has been commuted,

or enhanced, or

a suit. for

enhancement

has been dismissed on the merits 3.
ட்
(6) during the currency of the existing rent the
productive powers of the soil have been increased
by an improvement effected by the land-holder.
The procedure to be followed by the Collector
_ in such cases is laid down in Section 32. -(c)) works of irrigation or other
improvements
have been effected by Government and the
- land-holder has been asked to pay an additional
revenue therefor.
‘The procedure to be followed
by the Collector in such cases is laid down in
Section 33, and

(d)
5

the productive powers of the land have been inThe procedure to be
creased by fluvial action.
is laid down in Section
followed by the Collector
94.
|
If, in cases

(a),

(6) and

(d),

the Collector

thinks

that immediate enforcement of the decree for
enhancement ‘will be attended with hardship to
the ryot, he can direct gradual increase in a
period not exceeding five years +.
1 Section 26 (1) and (2).
2 Section 30.
24

3 Section 37.
4 Section 36.
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A suit for enhancement of rent based on a contract entered
into before the Act is enforceable. It is only when the
land-holder wants to enhance the rent basing his claim on the
general right conferred upon him by Section 32 that he must
obtain the order of the Collector for such enhancement of

rent before he can

claim it 1.

An

agreement

to pay

an

enhanced rate of rent entered into before the Act came into

force

by a person who was a

him after the Act came into
_ changed by the Act.2.
Reduction of
rent.

The ryot may

vearly tenant does

not bind

force,

has been

as his status

sue for the reduction of

rent on the

following grounds 3:—(1)
permanent deterioration of the
soil without the fault of the ryot; (2) permanent failure of

supply

in

the

case

of irrigated

land,

from

the

irrigation

work on which it is dependent; and (8) fall in the average
local prices of staple food crops, not due to temporary causes.

‘When a decree has been passed in such a suit reducing the

Commutation of rent.

rent or dismissing it on the merits, no fresh suit can be
brought within twenty years from the date of such decree 4.
Whenever rent is paid, wholly or partly in kind, the
ryot may sue before the Collector for commuting it into a
money payment 5, When it is thus commuted, 1t cannot
either be enhanced for twenty years except on the ground

of a subsequent alteration in the area of the holding, or on
the ground of improvements effected by the land-holder, or
by Government, or reduced for, twenty years except on the

Pattas.

ground of subsequent alteration of the area or of permanent
deterioration of the soil or of permanent failure of supply
from the irrigation source 6.
A ryot with a permanent right of occupancy, and a ryot
of oldwaste holding under a

land-holder otherwise than under

a lease in writing, are entitled to demand pattas from the
land-holder
51

(1);

7.

and

The contents of pattas are given in Section
Section

51

(2)

+ Lessees of Sivaganga Zemindary
vy.

524,

Chidambaram

Chetty,

38

Mad.

2 Raja of Pittapuram v. Venkata
Subba Rao, (1915) M. W. N. 8138.
5 Section
38;
see’ Nallalya

Koundar v. Sadaya Kowndar, (1915)

expressly
M. W.N.

provides

that

any

791,

* Section 39.

® Section 40;

Venkanna

ceiver, Medur Hsiate,1L. W.
® Section 41.
7 Section 50 (1) and (2),

|

vy. Re245.

பெ,

கரி

“PATTAS

AND

197:

MUCHALIKAS.

stipulation in restraint of cultivation or harvesting by a ryot,
or for the giving up of possession of land by an occupancy
ryot at any specified time is void and of no effect.
Pattas
and muchalikas cannot be obtained as a matter of right for
more than one revenue year, though they can be exchanged
for more than one year}.
Section 52 applies
only) to
7
Pp
pattas and muchalikas exchanged
since the Act came
into force, and no retrospective effect can be given to:
that Section so as
to
bring
within
its operation
pattas and muchalikas executed under the Rent Recovery
Act, and tenable for a year only 2, Under the repealed Rent

Recovery Act no proceedings could be taken, unless there was
exchange of pattas and muchalikas, or a tender of pattas
which the ryot was bound to accept.
This provision has
been taken away in the Estates Land Act which provides
that pattas and muchlaikas are necessary only when the
jand-holder wants to proceed against the ryot by distraint and
sale of his moveable property, or by sale of his holding 3.
Therefore a suit for rent is maintainable without the exchange of pattaand
muchalika 4,
and the same principle
applies to suits for rent that had accrued due for faslis’
before the coming into force of the Act, when they were:
brought after. the date of its commencement 5, Another

change'effected by the new Act is the provision that a patta’
which’ is not entirely,

but only partially, correct, is enfor-

ceable to the extent to which

it is found correct 5, and thus

it sets at rest the conflict of decisions passed
‘Rent Recovery Act.
Where a patta is served by
the house and not to the land of the ryot, it is
tender, and distraint and sale taken under it are
1 Section 52 (1).

2 Raja of Pittapuram v.

;

Venicata

Subba Rao, (1915) M. W.N. 813.
8 Section 53 (1); Perraju Garu v.
Subdarayudu (1911) 2M. W.N, 251.
4 Veerabadraraju Garu v. Ganta

Kumari Naidu, 22 M. L, J. 451.
6 Kanthimathinatha
Piliat
vy.
Muthuswami
Pillai, 37. Mad 540;
KuGania
Rarwu v.
Veerabadva

mari Naidu,
22 M. L. J. 481;
y. Ramasamt
Chetitar
Muthiah
Chettiar, (1918) M. W. N. 618;

under the
affixture to
not proper
invalid 7.

President, District Board, Tanjore v.
Muthuvera Ambalagaran, 24 I.C. 722;
Raja
of Karveinagar. vy. Pandur.
Govinda Mudaliar, 27 M. L. J. 288 ;

Muthukumara

Udayan,

Chetty

38 Mad.

v.

867.

Anthony

® Section 53 (2) : Raghunatha Rao

v, Vellamoonji Gaundan,
597,

27 M.L.J.
Ys

7 Zemindar of Sivagiri y. Michael,
88

Mad

629;

Kolakudi

Veeranna

Reddi v. Vasudeva Reddi, 17 M.L.T,
85,
7

188:
\
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ryots dealt
ryots:—Non-:occwpancy
Non-occupaney
occupation
the
to
admitted
ryots
(1)
are
Act
with by the
between
upon
of waste on such terms as may be agreed

Non-ogcu‘pancy ryots.

and

them

the

1;

land-holder

(2)

waste

to

admitted

ryots

lands under a contract for the pasturage of cattle and to
land reserved bona fide vy the land-holder for forest under
a contract for the temporary cultivation thereof 2; (3) ryots
admitted to possession of land reclaimed by the land-holder

by his own servants or hired labour, for thirty years from such
reclamation

(4) ryots admitted

3; and

possession ot lands

to

which had come into the possession of the land-holder,
either by transfer or valuable consideration before the passing
of the Act, otherwise than at a sale for arrears of rent, or by
inheritance, 4 for twelve years from the passing of the Act.
A contract between a ryot of old waste and the land-holder,
whether made before or aiter the commencement of the Act,
restricting his right to acquire the status of an occupancy:
ryot is void 5.
A
non- -occupancy
a
is ள்
0) ம யாட

Their rights.

course
of husbandry
to reclaim,
clear, enclose,
level,
terrace, or remove silt from his holding, and to construct

maintain, and repair a well for the irrigation of the
with

Hjectment

of

all

works

incidental

thereto,

but

not

holding

to

make

other improvements without the permission of the landholder 6; and (2) to call upon the land-holaer to confer upon
him occupancy right on payment of a sum equal to two anda
half times the annual rent payable in respect of the land together with the poe of preparing any instrument required
for that purpose 7...
He can be ejected only on any of the following grounds 8,

non-occu-

(1)that he has used the land in a manner whichrenders it ane

pancy ryots.

for the purposes of the tenancy;

(2) that a

of rent in respect of the holding passed

decree for arrears

‘against

him

or any:

person “whose legal
representative _ remains unsatisfied
at the expiry of the revenue year following the one in which
the decree was passed; (3) that he has ‘refused to pay a
1 Section6 (3).

3 Section 6 (4).

.

:

8 Section’6 (5).

4

Section'8 (4),

Me

Py

a

ay

7

5 Section

188.

piece’ Section Tay

7...

1 Section 46.

8820007159,

்

தவ அங்னக
Saat

தம்

i

ட

1

வட்டு
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fair and equitable rent determined under Section 49; (4)
that, without the permission of the land-holder, he has
mined or quarried or excavated gravel or clay for profit
within his holding; or (5) that he nas been admitted to occupation of the land undera registered lease for a term exceeding five years and that the term of the lease has expired.
Section 153 (b) provides that a non-occupancy ryot can be
ejected on the ground of the expiry of the term of the lease
granted before the Act.
The grounds of ejectment specified
in Section 158 apply only to non-occupancy ryots under the
Act and not to non-occupancy ryots before the Act who have
sinceacquired rights of occupancy by virtue of Section 6 (1) 1,
Old waste is thus defined in Section.2 (7):— ‘Old waste
‘means and includes any land in an estate which, not being
private land, (1) has at the time of letting by the land-holder
been owned and possessed by him and his predecessor in title
for a continuous period of not less than ten years and has continuously remained uncultivated during the time, such period
being either after or partly béfore or. partly after the commencement of this Act, or within twenty years before the
passing of this Act, or (2) has at the time of any letting by
the land-holder after the passing of this Act, remained without any occupancy right being held therein at any time
within a continuous period of not less than ten years immediately prior to such letting, and includes ryoti land in
respect of which before the passing of this Act, the landholder has obtained a final decree of a competent Civil Court
establishing that the ryot has no occupancy right, and so
long as no right of occupancy has been acquired subsequent to
the date of such decree” 2. The ryot of old waste comes under
the category of mon-occupancy ryots, and therefore all the
provisions governing them apply toryots of old waste also.
Section 47 provides that the rent of a ryot of old waste can
be enhanced only when (1) itis not fixed by an agreement in
writing;

holds
1 Raja

(2) the tenancy is onefrom

over

after the

Velugotti

expiry

Muthu

Krishna

Yachindra Bahadur v.. Raju Chetiy,
(1914)M. W. N. 496:

“? Asregards the

வக்ப்

onus

of

5

proving

of the

year to vear; and

(3) he

year. Section 49 enacts

old waste, see Sarvarayuduv.

Venka-

tarayudw, 88 Mad. 459; as to what it
is, see Venkatrainam

v. Varadaraja

Appa Rao, 28 M, T..d,184.

Old Waste. \;

Enhancement of rent,
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3;

that in case of his failure to agree to the enhanced rate, he
is liable to ejectment and Section 154 provides for compen-sation for improvements made by him beiore ejectment.
The grounds of ejectment are the same as in the case of a
non-occupancy ryot!,
In Atchaparaju v. Raja Velugoti
Krishnaya Chendraluvaru 2, it washeid
that aryot-of old
waste cannot be ejected on the ground of the expiry of the
lease granted to him before the Act came into force.
This decision was doubted by Spencer, J. in Ponnusamt Padayacht v. Karuppudayan 3 and was dissented
from by Oldfield
and Tyabji, JJ. in Venkataratnam
v. Varadaraja Appa Tao 4.
ட்
Wherea ryot, whether occupancy or non-occupancy,
has before
tne date
of ejectment
sown or planted
crops on the land, he is at the option of the landholder, entitled either (1) to remain in possession of the land
for the purpose of tending and gathering in the crops, or to
receive compensation for the estimated value of the labour
and capital spent by the ryot, or (2) when he has only prepared the land for sowing, but has not sown or planted crops on
that

land,

to receive

the

estimated

value

of

the

labour

and capital spent by him; but not t> remain in possession
or receive any compensation, if he has cultivated or prepared
the land contrary to local usage 5; and when he is allowed :to
remain in possession, he must pay for such use and occupation rent at which the holding was held 6,
்
Private

Prwate

land,

land

is

defined

by

Section

3

(10)

to mean

the domain or homefarm land of a land-holder, by what‘ever designation known, such as kambattam, khas, sir,
or pannal.
Section 19 provides that, except as provided
in

the

Act, the relations

between

the

land-holder

and the

tenant of his private land are not regulated by the
provisions of the Act.
A suit for the ejectment of
such a tenant can be brought only in a Civil Court 7,
The tenant of private land has no right of occupancy, nor
1 Section 157... -

- *38Mad. 168.
.. 8 88 Mad.843.

-

499M. L. J, 184. 5 Section 155,

பன்

==

... , ,—_?
்

,

© Section 156,-

Sreeramulu vy. Rangayya Appa -

Rao, 238 M. L. J, 241; Aichaparaju

5, 21276. 17610/70/2 4748117121 2618272724
luvaru, 38 Mad, 163,
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can he ask the land-holder to confer on him that right.
But there is nothing to prevent the land-holder from converting his private land into ryoti land.
Section 8 does
not retrospectively impose an absolute prohibition of the
conversion of ryott land into private land before the Act,
and actual conversion of ryotv land into private land must
be established by clear and satisfactory evidence 1. The
Local Government, either of itself or on the application of
a land-holder? , may ascertain and record his private land 3.
When any question arises as to whether any land is private
land or not, it is to be presumed to be ryote land and, if it
has been cultivated as private land for twelve, years before

the date of the commencement of the Act, it is to be presumed as private land, and in deciding questions of private
land regard mnst be had to custom and to the fact whether
the land was before the lst day of July 1898 specifically
let as private land and to any other evidence that may be
produced 4. The merger of occupancy rights under sub-sections 1 and 2 of Section 8 does not convert ryotz land into
private land 5; nor merger under sub-section (4) of that
Section 6,
When a tenant of private land has no saleable interest therein and the rent is in arrears at the end of the

revenue
the

year

demand,

and

there

is no sufficient distress to satisfy

the land-holder can apply to

the

Collector to

enter upon and take possession of the premises, which is to be
effected in the manner provided for by Sections 159 and 160.
The defaulter’s right and interest in them cease on such
delivery of possession, if he does not bring a suit in the
Civil Court to set aside those proceedings. The landholder can
aiso, when pattas and muchalikas have been exchanged between him and the tenant, proceed by way of distraint and sale
1 Zemindar of Chellapallt v Rajelapati
718.

Somayya,

2 Section
5. Section
4 Section
Sanyasi v.

நா

மு

142

182
183.
Reddi
“185; Chintam
Sri Raja Sagi Appala

Narasimha Raji Garu (1914) M. W.
N

766;

Zemindar

of Chellapalli

v.

ம் Rajalapati

Somayya,

28

M.L. J.

718.

5 Section 8 (8).
.
5 Veerappa Cheiti v.Mudali, 26 M.

-L. J. 373; affirmed

on Letters Patent

Appeal by Oldfield and Seshagiri
Ayyar, JJ; Siwaramayya v. Muneappa, 301. C. 812.

Remedies
aganisé. tenants
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Communal

lands;

cattle-

floors,

threshing

as

such

94)

for arrears due to

of the moveable property-ot the defaulter
Communal
lands.

[CHAP,

RYOS

stands, village sites and other lands in any estate which are
set apart for the common use of the villagers cannot be used
by the land- holder
purpose
or assigned for any other
without the written order of the Collector, subject to such
rules as may be made by the Local Government in this
benalf 1, and any land set apart by the land-holder for such
purposes after the permanent settlement reverts to him
required
of the Collector,
if it is not, in the opinion
occupying
person
Any
?.
purposes
for any communal
communal land is liable to be ejected in a suit before
the Collector under the provisions of the Madras Land
Encroachment

Act

of

(III

within

1905)

years

thirty

from the date of such occupancy 3, and the provisions
of Sections 10 to 14, of that Act dealing with appeals
from the order of Collector are made applicable to orders by

thé Collectorin such cases 4.

case

Inthe

of communal

land not forming part of an estate under Section 3 (2), a
landlord is entitled to evict tenants let by him into posses-

sion, even if it is classed as village site 5.
Jurisdiction
of Civil,

Courts.

Section 189 of the Madras Estates Land Act ousts the
jurisdiction of Civil Courts in respect of suits and applications
specified in Parts A and B of the schedule to the Act, and
vests it in the Collector or other Revenue officer specially
authorised to deal with them.
The Act, however, does not
apply to suits pending on the date it came into force 6; nor
to suits for damages for cultivating lands without permission

instituted

before

the

Act

came

into force,

even

though the trial has to be commenced after it came into
operation 7; and the right of distraint which a land-holder
can exercise before the Act came into force is not affected

1 Section 20,

:

2 Thid explanation.

® Section 21,
* Section 22.
i
5Chilamakurts Naganna vy. Kavipurapu Ram Rao, 98 1, 0, 886.

8 Subraya Mudaliar
Mad

140;

Archakan

v. Rakki, 32
v.

Kallur

Venkata Reddi, ATO R829 si)
T Narayanasamy Naidw y. Kanurw Ramayya, (1914) M. W.N. ees
870.
:
;
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by it],
A suit to set asidea sale for arrears of rent
on the ground of fraud 2; a suit by a zemindar for a declaration that a patta executed by a previous zemindar is
invalid 8; a suit for a declaration that a sale held for arrears
of rent is void on the ground that the sale proclamation was
issued after 45 days of service of intention to sell given
under

Section

115

of

the

Act 4;

a suit

for

vari

or

tax

payable in respect of trees 5; a suit for kattubadi by a
zemindar against an inamdar 6; a suit for ejectment of
tenants of private land7; suits between a ryot and
tenants
under him 8, are cognizable
by Civil Courts.
The jurisdiction of Civil Courts is ousted, if either
the land in respect of which the suit is brought is situated in
an “‘estate”’, or the holder thereof isa “land-holder’”
as
defined in the Act.
In discussing what an “ estate” is, 16
will be convenient to deal separately with the classes of es-

tates dealt with in Section 3, sub-Section 2 (a),(0),(c) and (e),
and Section 3, sub-Section 2 (d). The former comprises (1) a

permanently settled estate or temporarily settled zemindary;
(2) any portion of such permanently settled estate or temporarily settled zemindary; (8) any unsettled palayam or
jagir; and (4) any portion consisting of one or more villages

or any of the estates mentioned

above which is held on a

permanent under-tenure.
A grant of waste land by a
zemindar to which Section 11 of the Rent Recovery Act
applied, which was recognised by Government as a minor estate, is not an “estate” within the meaning of the definition 9,
1 Parasurama
Govindass

Goundan

Krishna

903.
2 Gouse

Moideen

Chettiar, 26 M.L.J.
N. 55.

* Venkata

y.

Dass,

Lodd

16 I. C.

1.

Muthialu

36: (1914) M.W.

Kumara

Mahipati

Surya Rao
Bahadur v. Sreerama
Charyulu, (1911) 2 M.W.N. 307.

_

* Chidamoaram

Pillai

7. Muth-

-ammal, 1 L. W. 414.

.

© Murugappa
nathan

Cheitiar

v.

1 L.W.

881.

Chettiar,

° Narayanasamy

Naidu

Ramay.

Ven-

katasubbarayudu, (1911) 1M. W.N.
233;
Madapathi
Venkateswara

29

Rao

7,

Nandun

120920
T Sreeramulu

Rajagopalan,
v, Rangayya

Rao, 23 M. L. J. 241;

30

Appa

Aichaparaju

௫, Krishnayachendralu, 38 Mad. 163.
® Section 19;
per Wallis C. J. in

Chirupalla Appayya v, Ramachendra

Razu,

dar

27 M.

of

L. J. 400 (492): Zemin-

Chellapalli

vy. Rajalapati

Somayya, 27 M. L. J. 718 (721);
Ct.Inre
Kakarapali Pothuraju, 2
L. W. 270.

* The Baptist

Missionary

v. Ratnakaro Patro, (1911)
N. 517,

Society

2M.

w,
ps

Holder
estate.

of an
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fRazu 1, there
In Chirupalli Appayya v. Ramachendra
a zemindar of
by
village
a.
in
lands
certain
of
grant
a
was

an “ estate” in exchange for certaininam lands. Sir John
Wallis, C. J. was of opinion that they were not part of an
“estate” as defined inthe Act, while Seshagiri

Ayyar, J. was

of opinion that they did not cease to be part of the “ estate.”
The second class of
Inams.

‘An inam

toinams.

estates is with reference

is an “estate’’ when the land revenue alone of a vil-

lage has been granted to a person not owning

the kudiwaram,

provided that the grant has been confirmed or recognised
by the British Government, and a minor inam is not, therefore, an estate within this definition. The exception to
Section & introduces a provision in favour of the inamdar
that, where

before or after the commencement

of the

Act

the kudiwaram interest in the land is acquired by him, such
A resumed jagiris not
land ceases to be part of an estate.
an ‘estate’, anda suit for rent for lands therein can be
brought in a Civil Court 2. The Act does not appiy to a suit
for rent of certain lands in a village granted as inam but not
the whole village 3, nor of lands belonging to a mosque
claimed by one under a permanent lease from one of

the inamdars 4, nor of inams carved out of the zemindary
before the permanent settlement and not included in its
855618 5,

Presumption
of inamdar

being the
owner of

kudiwaram.

To render the Act applicable, the inam must have been
It has
granted to a person not owning the kudiwaram.
facie
prima
is
already been explained that an inam grant

only a grant of land revenue, whether

it was

by

granted

permaapplies

Government orthe zemindar before or after the
nent settlement, and that the same presumption

to minor inams 8150 6. But is there any presumption that it was granted to a person not owning the
kudiwaram? Tne decisions are conflicting on the point.
197

M.L.

J. 490.

2 Vungarala
palli Subba

Seshayya

How,

v. Tada-

Khan,

14 1.0.

° Tondikonda Buchi

215.

Varabadray-

ya v.Sonti Venkanna, 24 M.L.J

25 1.C.61.

8 Mohanambal v. Davoodosa Row:
ther, 231.0. 859 ;Munidppa Reddi

vy. Subba Row, 1 L.W. 585.
Pillai v:
4 Muthuswamy

Hussain

Jafer

Sanyasi Naidu v. Agnihotram
katacharyulu. 26 M L.J. 258.

659;

Ven-

6 Ante, Chapter VI. pp. 96, 97.
:

CHAP. x.]

JURISDICTION OF CIVIL coURtS.

195

In some cases | it was held that the onus was on the tenant
to show thatthe kudiwaram was not vested in the landholder, and in the absence of any admission or proof on the
part of the latter that he did not own the kudiwaram,
Civil Courts had jurisdiction to entertain suits for rent;
while in other cases 2 the contrary has been held that, unless the land-holder proved that he was the owner of the
kudiwaram, Civil Courts had no jurisdiction.
It has also
been held that there is a presumption, especially in the case

of grants made to Brahmans, that they were not to persons

owning the kudiwaram 8. But these decisions overlook
the fact that generally,
whenever
such
grants
were
made, the kudiwaram interest was also purchased if the
state

was

not

already possessed of it, and made over to the

grantee.
The exception to Section 8 states that, when the kudiwaram interest inthe land is acquired by the land-holder,
such iand ceases to be part of the estate. The decisions are
not agreed as to the meaning of the word “ acquired.” Mr.

Justice Miller in Ponnuswamy

Padayachi

y. Karuppuda-

yan * and Mr. Justice Spencer in Suryanarayana v. Potanna > held that acquisition of the kudiwaram interest by
surrender or abandonment was a mode of acquisition contemplated by the exception to Section 8, and that it was not
restricted to the modes

specified in sub-sections

1 and

4 to

Section 8; while Mr. Justice Sadasiva Ayyar in Suryanarayana Vv. Potanna © and Venkata Sastrulu v. Sitaramudu 7
1

Chinna

Nagudu v. Venkatasub-

bayya, (1910) M. W. N, 639; Marapu
Tharalu vy.
Velukulu
Nilakania
Behara, 80 Mad. 602; Arunachala
Sastry v. Krishna Sastry, 9 M. L,
T. 860; Jagannathacharywu v. Kutumbarayaau, 27 M. L. J. 283; Papi

Reddiv. Peda Venkata Charyuiu, 27
M.L.J.d67,
* VYerrayyav. Kangili Naidu, 34
‘Mad. 246; Bhadrayya v. Bapayya,
91 M.LiJ. 803; Lakshmi Narasimha

Appa Rao y. Sitaramaswami, 24 M,
L J, 288; Venkata Narasimha Appa
Rao y. Subba Reddi, 24 M.L.J. 655;
Narasimha
Charyulu vy. Rama.

brahmam,

24

M.L.J.

656;

Surya-

narayana vy. Potanna, 38 Mad. 608;
26 M.L.J. 99: 15 M.L.T. 268.
* Lakshmi
Narsimha
Rao
v.
Sitaramaswami,
24 M.L. J. 288;
Venkata Narasimha Appa
Rao vy.
Subba Reddy, 24 M.L.J. 655; Narasimha Charyulu v.Ramabrahmam,24
M.L.J. 656;
Venkata
Sastruiw vy.
Sttaramudu, 38 Mad.891; Visvanadha
fiao v. Chinna Kolandai Nainar, 1L.
Welt.
* 38 Mad, 848.
5
®-38 Mad. 608.
8 74548,
7 38 Mad, 891,

Meaning of

“acquired.”
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and Mr. Justice Seshugiri Ayyar in the last case 1 and in
Zemindar of Chellapalli vy. Rajalapat: Somayya ? took a
contrary view; the latter Judge, however, holding that
surrender will be a mode of acquisition, if the inamdar had
exercised dominion over the property and added it on to his

estate.
Jurisdiction
over waste in
inams,

right over waste has been discussed 2 .
got jurisdiction over waste in an inam ?
of the grant, all thelands granted either
inam are waste, the presumption is the
also was granted and therefore a suit

The inamdar’s
Has the Civil Court
Where, atthe time
as a major or minor
kudiwaram in them

in respect thereof can be brought in a Civil Court 4.

But

where certain lands only are waste at the time of the grant
and bear a small proportion to the cultivated lands, do they
still form part of an estate? The decisions are not uniform
In Lakshmt Narasimha Rao v. Sitaramaon this matter.
sami ® it was held by Sundara Ayyar and Sadasiwa Ayyar,
JJ. that, where lands were waste at the time of the grant,
the presumption was that the kudiwaram interest also was

granted to the inamdars and that suits in respect thereof
could be brought in a Civil Court; the same view was

taken

by Miller,J.in Ponnuswamy Padayachi v.Karuppudayan 6,
In Venkata Sastrulu v. Sitaramudu 1, Sadasiva Ayyar, J.
appears to have modified the view taken by him in Lakshmi
by holding that,
y. Sttaramasami5
Narasimha Rao
though waste lands could be said in a sense to belong to the
land-holder, he did not own the kudiwaram rights therein,
unless he had converted them into his private lands by

cultivating them as such before the coming into force of
the

and that, if this had not been done,

Act,

Civil Courts

had no jurisdiction in respect of such lands. The same
view was taken by Spencer, J. in Suryananarayana vy.
Potanna 7; Seshagiri Ayyar,J.in Venkata Sastrulu v. Sitaramudu ® in coming to the conclusion that Civil Courts
1 Venkata Sastruluy.Sitaramudu,

88 Mad. 891.

297 M, L. J. 718 (727).

Putio Ramudu, (1914) M. W-N, 367.
6-04 M. ih. Ji. 288,

© 38 Mad. 843,

S91.

8 Anite, Chapter YI. p, 97.

7 38 Mad,

4 Venkata Sastrulu 9, Sitaramudu,

§ 38 Mad 608,

88 Mad,

8$1

Vegoti

Chengiah v,

OHAP.

X.]
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had no jurisdiction
proceeded on the footing that the
waste did not under the grant cease to be part of an estate.
ven when the lands are not in an “‘ estate”’ as defined
in the Act, the Act applies if the holder thereof is a “ landholder” within the meaning of the Act. A land-holder is defined to mean “‘a person owning an estate or part thereof and
includes every person entitled to collect the rents of the
whole or any portion of the estate by virtue of any transfer
from the owner or his predecessor in title or of any order of
a competent court or of any provision of law’? 1. Therefore
the word “‘land-holder’’ is wider than the holder of an
estate 2. ‘I'he grantee from the widow of a zemindar 3; the
owner of a portion of an estate, not forming part of it, whether such severance was made before or after the coming
into force of the Act 4; the alienee in perpetuity of the
annual melwaram of a portion of the annual melwaram right in the lands of a zemindar 5; a person who got
a lease with the right of leasing the lands to others as well
as cultivating them himself from a person who derived his
title from a zemindar 6, a cowledar from a proprietor 7;
the receiver of an estate 8, are land-holders and they cannot
bring suits before Civil Courts.
So also are an inamdar to
whom certain lands in a village are granted in inam 2; and
a zemindar who purchased from the agraharamdars an inam
village carved out of the zemindary 9.

1 Section 8(5).
2 Appala Narasimhulu v. Sanyasi,
88 Mad. 33.
§ Brundavanachandra
Horishchandra Jagadd Raja Bahadur
vy,
Ramayya, 26 M..J. 600,
* ChipiruPalli Appayya v. RamaChendza
Razu,
27 M.L.J. 490.
® Kanti Venkanna
v.
Chelikani

Rama Rao Garu, 26 1.C, 510,

5 Vinjamuri
Veera
Venkayya 4,
Yenamurthi Veerabhadrudu, 96 1. 0,
192.
’ Tungale
Mallanna
4.
Gottu
Mukkaza Ramaraju, (1914) M.W.N
545,

® Narayanasami Naidu v. Subra-

manyam,
29M.
® Narayanasami

daram,

1), J. 478.
Naidu v. Gangha-

151. 0, 784,
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In respect of
lands held
under a landholder.

CHAPTER XI.
LEASES AND THEIR INCIDENTS.
Lease.

Permanent
lease.

A lease.of immoveable property 1s a transfer of a right
to enjoy such property for a certain time, express or imphed, or in perpetuity, in consideration of a premium, or of
rent which may consist of money, a share of crops, or any
other thing of value to be rendered periodically, or on specified occasions to the lessor by the lessee 1. A lease may thus
be in perpetuity, for life, for a term of years, or trom year
to year.
Where a lease is expressly granted to he in perpetuity, no
difficulty arises; but when nothing is known about its duration, certain presumptions are called into aid to determine

it.

It is open to Courts to infer permanent tenancy from

long possesion at an unvarying rent and each case must be
Where the origin of the
determined on its own merits.
tenancy is known, mere possession, however long, will not
confer a permanent right 2, and in such cases, it is not for

the landlord to explain the possession but for the tenant to
show that his holding leads to the inference of a permanent
tenure3. Where the origin of the tenany is not known, length

of possession 4, transfer

of the

1 Section 105. T. P. A.
2 Vasadeva Patrudu v. The Zemindar of Salur, 3
vasa Chetti v.

M.H.C.R.
Nanjunda

1; SriniChetti, 4

Mad, 174; Thiagaraja y.GiyanaSam-

‘bhanda Pandara Sannadhi, 11 Mad.
77 ; Linga Reddi v. Venkata Krishna
Rao, 21 M. LJ. 166 (34 years) 5

tenant’s

interest to the

H.C.R.324 (more than 8 generations);

Narayan Bhat y. Davlata,15
647

(70

years);

Kalidas

Bom.

Laldas

v.

Bhoji Narans. 16Bom.646 '40 years);
Secretary of State vy. Luchmeswar
Sangh, 16 Cal. 223: 161. A. 66.
® Secretary of State v. Luchmeswar

Singh, 16 Cal. 228: 16 1.A. 466.

Bai Ganga v. Dullabh Parag, 5 Bom.

* Daulat v. Sakharam Gangaahar.

H.C.R. (A.C.J3.}179 (80 years); Hndar
Lalla vy. Lalla Hari, 7 Bom .H.C.R.

14 Bom. 392; Awdi Thevan v. Palani
Thevan, 16 I, C.
702; Palaniand
Malavarayan y.Vadamalai Oodayant

(A.C. J ) 111 (80 years) ; Narayan
“Visajivy. LakshmananBapwji,10Bom,

2. L. W. 728,

சோத.
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knowledge of the landlord!, or recognition of such transier by
him 2, will lead to the inference of permanent tenancy.
But
permanency Of tenure is not inconsistent with the absence
of

fixity

of rent;

they

are

distinct,

and

the

latter

may

be the subject of agreement without touching the former 3,
Permanent tenancy may also be inferred when the
tenancy is made for building purposes 4; but the mere fact
that a lease of land is made for dwelling purposes does not.
make it permanent, unless there is something to show
that the buiiding was intended to be or was in fact
a masonry building 5, and wnere the origin of the tenancy
is not known nor
is there any evidence as to its
terms nor as to who built the house, the mere possession
by the tenant for any length of time wiil not make it permanent 6 Where, the origin of the tenancy
is known,
the mere erection of permanent
structures. upon the
land let to the tenant to the knowledge of, and without
any intervention by, his lessor will not make the ten-

ancy

permanent
In

right,

terms

of the instrument, the

a permanent
established by

circumstances under

whichit was granted, or the subsequent conduct of the parties
which show with reasonable certainty that the grant was

1 Visvanadha

Rao

vy.

Chinna-

kolandt Nainar,
I L.
W. 197;
Rango Lall Lohea vy. Wilson, 26 Cal.
204; Janaki Nath Chowdhry v. Kali
Naram Lal Chowdry, 37 Cal, 662 ;
Haridus Tanti y. Upendra
Narain
Shaha, 22 0. Vi. J. 75.

2

Upendra

Krishna

Mandal

vy.

Ismail Khan Mahomed, 32 Cal. 41:
31. J. A. 144; Niiratan Mandal v.
Ismail Khan Mahomed, 32 Cal. 51 .
B81, I. A. 149; Naba Kumari Debi v.
Behari Lal sen, 34, Cal. 102; Neman
Chandra Bose vy. Mahomed Basir, 9
CG. L. J. 475.
5 Raja
Bahadur
Raghunatha
Savant v. Babu Lakshuman Tandel,
2 Bom L. R. 18.
i

4 Govinda

Leases for
building

purposes,

7.

the absence of words conveying
the permanency of the tenure can be

the other

mY

Chandara

Sikdar

v.

981; Binode Beharee Roy
15 W. R. 493; Juhoree
y. Dear, 23 W. R.399;
Lohea v. Wilson, 26 Cal.

v. Masseyh,
Lall Sohoo
Rungo Lal
204; Ismait

Khan Mahomed v. Jaigun

Bibi, 27

Cal. 570; Promoda Nath
Roy
vy.
Sorigobind Chowdhry, 32 Cal. 648;
per Sundara Ayyar J, in Savadamuthu
Asari vy.
Revd
Mesquita,
(1914)
M.W.N.
67; Navaham
5,
Javerilal,7 Bom. L. R. 401.
* Barada
Prosad
3,
Prasanna
Kumar, 16 C. W. N. 564.
§ Prosunno
Coomaree
Dedea
Shaiku Rution Behary, 3 Cal. 696.
7 Bent Ram vy. Kunda Lal, 21 All.
496: 26 I.A, 58; Janaki Nath Chowd-

hry vy. Kali Narain Roy
37 Cal . 662.

Ajinubiddin Sha Biswas, 11 C. L. R,
¢

Chowdhry,

Other
evidence

showing
permanency.
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intended to be perpetual 1, by evidence of long and uninter-

Right under
the lease.
¢

rupted enjoyment and of the descent from father to son 2
or by other evidence 3 to that effect.
A forfeiture clause does not in any way affect the
permanency of the tenure 4, nor does. a renewal clause

necessarily

import

perpetuity

5.

Where

a permanent '

and hereditary tenure
is granted, the grantor has no
interest in the lands granted, unless he has reserved to
himself a right of re-entry or reversion, and in the absence
of such a clause, the Crown takes the lands by escheat

on failure of the heirs of the grantee 6

A permanent lease

including all rights of various kinds with the exception only
of the homestead includes the minerals 7. Where the whole
of a village except a specified portion is granted on a mokurari lease, and the rights of the grantor in the village are expressly demised to the grantee and hissons and grandsons,
on payment of a rent fixed in perpetuity, though there was a

clause forfeiting the lease

for non-payment of

rent, it was

held to convey to the lessee title to the

underground

rals

idea

even

if neither

party

had

any

mine-

at the

time

of the execution of the lease of the existence of coal
underneath
or
contemplated
the
working of
the
minerals 4. When a grantor received to himself the right
to underground

and egress

coal and limestone,

upon the property

1 Rajaram v. Narasinga, 15 Mad.
199; Foulkes v. Muthusawmy Goundan, 21 Mad. 503; Venkataramanna

v. Venkatapathi Nayani, 28
8310; Bilamoni

Dasi

v.

Raja

M.L.J.
Sheo-

prasad Singh, 8 Cal. 664: 9 1.4. 33;
Tulshi Persad Singh v. Ram

Narain

Singh,
12 Gal, 117; <Agin Bindh
Upadya v. Mohun Bitram Singh. 30
Cal.20; Narasingh Dyal Séhu v.Ram
Narain Singh, 30 Cal. 883; Gayav.
Ramjiwan
Singh, 8 All. 669; Baboo
GopalLalThakoor v.Taluck Chunder

Rai, 10 M. I. A. 183.
2? Raja
Suitosurrun

Gopal

v.

Moheschunder Mitier, 12 M.I.A. 263;
Kuroonakur
Mahotee
v. Nedadro
Chowdry, 14 W.R. 107; Nabo Doorga

190881 ௭. Dwarka

R. 301;

Dean

Nath-Roy,

24 W.

Dyal Singh v. Heera

he is entitled

to ingress

demised for the purpose
Singh, 2N. W. P. 338.
* Foulkes ௭. Rajarathna
6 M. H.C.

of

Mudali,

R. 175; Venkataramanna

v. Venkatapathi Nayani, 28 M.L. J.
310; Ganga Bai
Mukriya, 9 Bom.

y. Kalapa
419.

* Megh Lal Pandeyy.

Darir

Raj

Kumar

Thakur, 34 Cal. 358.
® The Secretary of State v.

Forbes,

16 6.18. ஊர.
_®© Sonet Koer v. Himmut Bahadur,
I Cal. 391: 31.A. 92, affirming Himmut Bahudur y. Sonet Kooer, 15 W.
R. 549; Nil Madhab Sikdar y. Nartotam Sikdar, 17 Cal. 826.

7 Syama
ram

Charan Nandy

Goswami,.33

Cal. 511;

vy. Athireversed

on another point by the Privy Council in

Abhiram

Goswami vy,

Shyama

Charan Nandy, 36 Cal. 1003; 86 1,&,
148.

ன்
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reasonably working the coal and metals which are reserved
under the lease doing no more damage to the surface. than
is absolutely necessary and protecting the lessee’s right to
support in case any excavations are made 1, He has the right
not only to go upon the land and work the minerals known
to be under-ground, but also to go on the land to conduct
the ordinary preliminary operations by boring or otherwise,
to ascertain

if the

minerals

are

underground

2.

In

the

absence of any provision in the lease authorising him to
work the minerals, a permanent tenant 3, or a tenant for
life 4 , or years 5 is not entitled to open mines ; neither is he
entitled to: cut or remove trees existing at the date of the
grant 6,
A lease for aterm of years is not determined either
by the death of the lessor 7, or the lessee 8 before the
expiry of the term, in the absence of any provision to that
_ effect, and his heirs are entitled to the unexpired portion of
the term, and any interference with their possession after
the lessor’s or
lessee’s death will entitle them to get
damages 9. ‘The reason for the rule is thus stated by the
Privy Council!®.
“The prima facie meaning then is the
continuance for seven years, and had

there

been

an inten-

tion on the part of the grantor to have fixed any limitation,
he ought to have done so by the insertion of qualifying
words.
Had such been the intention of the parties, nothing’
could have been easier than to have added, ‘ provided the
grantee so long lives,
Andifthe party having full power
1 Gandoo- Mahata
y.
WNilmonee
Singh Deo Bahadur,
1C.L. J. 526.
* Rameswar Maliay. Ram
Nath
Bhattacharjee, 33 Cal. 462,

் Jyoti Prasad Singh vy. Lachipur
- Coal Co. 38 Cal. 845.
ன்
* Prince Mahomed Buktyar Shah
v. Rani Dhojamani, 2C. L. J. 20;
Tituram Mukerji y. Cohen, 33 Cal.
208: 32
1, &, 185; Christian v.

Tekaitint Nurbada Kunwari, 9 0.U.

‘J. 421,

® Jyott Prasad Singh.

Lachipur

Coal Co, 38 Cal, 845 ; In re Purmanandas Jeewandas, 7 Bom. 109.

5

Gangamma vy. Bhommakka,

33

Mad. 253; Latifa Bibi v. Narayana
Chari, 17 ரம், 1. 1, 909,

1 Badrinath v. Bhajan Lal, 5 Au,
26

191.
® Maharaja Tejchand Bahadur y.
Sri Kanth Ghose, 3 M.I.A 261: 6 W.
R.(P.C.) 8 48; Raja Burdakanath Roy
v. Aluk Munjoore Dasiah, 4 M.1. A.
321; Shaik Danoollah v. Shaike Amanutollah, 16 W. R. 147; Gobind Lal

Roy

vy.

Hamendra

Chowdhry,
Mahommad

Narain

Roy

17 Cal, 686;
Hedlot v.
Shah, 15 0.1. J. 241;

Khitish Chundur vy. Bhikar, 19 C. tp
J. 448.
® Maharaja ‘Tejchand v.S74 Kanth
Ghose,

3 M.I.A, 261: 6 W.R.

48 ; Raja

Munjooree

Burdakanth
Dasiah,

0 Maharaja
Sori

(273).

Kanth

Roy v.

4 M.

(P.C.)

I, A.

Tejchand Bahadur
Ghose,

3M.I.

A.

Alik
99.

vy:
aL

Term
years.

of
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to engraft qualification omits to do so, the general principle
of law would be opposed to any implied presumption.”
A tenancy from year to year is a holding under
a contract, expressed or implied, that the tenant may
hold
until the end of any year entered
on, unless

the tenancy shall be determined either by
of both the parties or by notice to quit

agreement.
by either

party 1.

so long as

It is therefore

a

continuing

the parties are satisfied; and though
option
ipso

of

either

facto

party

at

terminated

the end of

at the end

tenancy

determinable
the

of

year,

at the
it is not

the year 2.

In

the

absence of a contract or local law or usage to the contrary,
a lease of immoveable property for agricultural or manufacturing purposes is deemed to be a lease from year to year 3,
and is determinable only on a six months’ notice expiring
with the end of the year of the tenancy 4. But a lease of
immoveable property forother purposes isdeemed to be a lease

from month to month,

terminable on the part of either the

At will.

lessor or lessee, by fifteen days’ notice expiring with the end.
of a month of the tenancy 9,
A tenancy at will is aholding by a tenant entirely

Registration.

terminated at any time by the will and demand of the
landlord without any express notice, and for the refusal to
deliver up possession, ejectment may be at once brought 1.
Section 17 (d) of the Registration Act requires that all

dependent on

documents
year,

the will of the landlord, capable

of leases of immoveable

or for

any

term

of

being

property from year to

exceeding one

year, or reserving a

yearly rent must be registered, and Section 2 {7) defines a
lease to include a counter-part, kabuliat,

cultivate and an agreement to lease.

an undertaking

to

Thus lease and agree-

ment to lease are placed on the same footing as regards the
necessity for registration,
The proviso to Section 17 (d)

empowers the Local Government to exempt from the operation

of the Section any leases executed in a district or part’

1 Abdulla

Rowthen

yar, 2 Mad, 840.
2 Maloddee

Noshyo

vy. Subbaray1,

Kant Dhur, 13 W.R, 190.

Bullubee

்

® Section. 106, T.P.A.

* 7014.

® Ibid.
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of it, the terms of which do not exceed five years and the
annual rents reserved do not exceed fifty rupees.
Under
the Registration Act, therefore, there can be an oral lease fox
any length of time, since the Act requires registration only
if it is in writing.
A more stringent rule is laid down in
Section 107 of the Transfer of Property Act which enacts
that all leases of immoveable property from year to year, or
for any term exceeding one year, or reserving a yearly rent,
can be made only by a registered instrument, and that”
other leases of immovyeable property may be made either
by a registered instrument or by oral agreement accompanied by delivery of possession.
The Local Government is empowered to direct that all leases of immoveable property other than those first mentioned above may
be made either by a registered instrument or by an
oral agreement without delivery of possession.
Section
4 of the Transter of Property Act declares that the provisions
contained in it snould be read as supplemental to the Registration Act and the effect of this Section is-therefore to add
to the first sentence of Section 17 (d) of the Registration
Act words to the following effect “And all instruments referred toin Section 107 of the Transfer of Property Act 1.’ But
the

proviso

to

Section 17 (d) of the

Registration Act must

be limited to cases not falling under Section 107 of the
Transfer of Property Act which absolutely requires the
registration of all leases referred totherein 2, and an instrument which is referred to in Section 107 of the Transfer of
Property Act and which is not thereby made compulsorily
registrable does not require registration because it falls
within the definition of lease given in Section 2 of the Regis‘tration Act 3. The registered instrument which under

Section 107 of the Transfer of Property Act is necessary to
create

a

lease,

need

not

be

‘signed

by

the

lessor

4,

1 Sobhanadri y. Muthu Rangayya, 32 Mad. 532; Syed Agam Saheb

8 Sobhanadri v, Muthu Rangayya,
32 Mad. 582.

v. Ariantanarayana
Iyer, 35 Mad. 98;
see also Virananda Nadary. Miyako

* Syed Agam
narayana, Iyer,

‘Rowther, 21 Mad. 109,
* Virananda Nadar

ruling Tiraf Saheb y. Hsuf Sahib,
30 Mad. 322; Somavya v. Khatya

Rowter,

vy.

Miyako

21 Mad. 109; Sobhanadriy.

Muthu Rangayya,

32 Mad. 532,

Begam

ல்

Sahiba,

ல்

Saheb vy. Ananta35 Mad. 98:
over-

1L.W.

236,

ட

©

£904
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It may be created by a registered instrument signed by the
lessee and accepted by the lessor 1, T’he proviso to Section 17
“(d) is not restricted to rents payable in money alone but
includes rent payable is grain; and the ows of proving that
it did not exceed Rs. 50 is on the person whoclaims exemption under the proviso *.
The Indian Registration Act which imposes serious
for the mnon-observance of registration
disqualification
must be construed strictly, and it must be shown that the
document comes within the four corners of the Act 5.
The criterion of registration is what is expressed on the face
of the instrument 4, and so far as leases are concerned, the
Where according
question is one of time and not of value.
note is
promissory
a
which
in
to the law of the foreign state
be
can
suit
no
executed its registration is necessary,
brought on it in British India where registration is not
compulsory, as it is the lex loci contractus that determines
the validity of a contract made in a foreign state °.
A lease of immoveable property for the life of the
lessee is a lease fora term exceeding one year and therefore
©;

registration

requires

also

so

which

document

a

is

embodies an agreement for reduction in the amount of rent
under a previously existing registered lease 7. Similarly also
a lease of the melwaram right for a future year, if the value
of the interest is of Rs. 100 and upwards 8. A document containing recitals of past facts does not require registration 9;
so also when the document contemplates the execution of
1 Syed
Agam
Sahebv.
narayanw Iyer, 35 Mad. 95.

2 Sakki

.

Reddy

Anania-

Appalaswamy 1,

Pakkurti
Venkataswamy
Naidu,
(1912) M.W.N. 918.
'

§ Amjed

Ali

vy. Ala

Bakhsh,

9

reyersed on another point by the
Privy Council, but affirmed on this
point,
Durga
Prasad
Singh
y.

Rajendra NarainBogchi, 41 Cal. 493:
40 L.A. 223; Lalit Mohan Ghosh
vy. Gopal Coal Company Lid., 39 Cal,

W.R. 537; Jiwan Ali Beg v. Basa
Mad, 9 All. 108.
4 Ramaswamy Iyer vy, Tirupath
Naick, 27 Mad. 43; Rohinee Debee
vy, Shib Chunder Chatterjea, 15 W.
R. 558.
த்

284;

ppan Chetti,

Pantulu, 17 Mad.

5 Palaniappa

Chetti v. Periakaru-

17 Mad. 262.

8 Parshotam Vishnu v. Nana Pra-

929,

18 Bom.

101.

5

Durga Prasad Singhy. Rajendra Narain Bagchi, 97 Cal. 293;
.

Ganedra

Mohun

16 1.0. 52; contra,
omens
ar

atyesh

sang!

Obat
22

Chowdhury,

Goundan v.
Mad.
917;

Chunder Sircar v.

24 Cal. 20.

Mangalashami y. Subbiah
2
LS. 966.
Seetharama Raju vy. 191147

Ratani
டட

gee

Pi

ம்

975; Ramé

Chuckerbutty v. Inaneesh
Batta Charya, 12 ©, W,
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another formal document! but not when it operates as a
present demise2.
A lease for one year to remain in force
until another is executed or with an option of renewal with
a rent of less than Rs. 50 does not require registration 3. In
such cases the termof the lease may no doubt continue
beycnd five years in the event of neither party determining
jtin the meanwhile, but as either party may determine it
before five years, it cannot be said to be a lease for a term
“exceeding five years 4. In order to exempt a lease from
registration 1% 18 not necessary that an annual rent should
be reserved. The proviso simply means that if an annual rent
is reserved, it should not

exceed Rs.

50.

Therefore

a lease

for three years having a consolidated rent of Rs. 56—4—0_
and ten bundles of betel leaves payable in one lump
sum about the middle of the term is not compulsorily
tregistrable 5.

Section

49 of the

Registration Act

provides

that

no

document which is compulsorily registrable, and which is not
registered, shall affect any immoveable property comprised
therein or be received in evidence of any transaction affecting such property. The first question that arises is, whether
a document which was not required to be registered at the
‘time when it was executed, can be used in evidence at the
4ime, when it is sought to be admitted in evidence, it is
required to be registered. In some early eases, it was held
that admissibility being a matter of procedure, it was

governed

by

the

law

then

in force 6,

The other cases

have held that such a course would have the effect of
rendering invalid documents which were valid when they
1 Haji

Abdul

Vindone

Hagi Harone Hsmile,7
ஹ்...
2 Purmanandas

Jonas

vy,

Ben. L,R.

y.

dJiwandas

Dharsey Vviji, 10 Bom. 101,
® Virammal 1, Kasturi Rangayya-

ngar, 4 Mad.

381;

Ratnasapathi

y.

Venkatachallam, 14 Mad. 171; Muru-

gesa Chettiv. Chinnathambi
24 Mad. 491; Ramaswamy
Tirupati Naick, 27 Mad. 43;
sami Chetti v. Suppa Pilla,
90;
Apu
Badgavla
y.
Annojee,
3 Bom
21;
Jadherdas v. Narayan,

Benin

Menahim

Goundan
Iyer v.
Venkata34 Mad.
Narhari

Jagjivandas
8 Bom. 493 ;

Yousaf

y.

Johon

“Peteologo, 8 Bom. 1... 580; Boyd vy.
Kreig, 17 Cal. 548; Khayahi vy.
Hossain Bakhsh,

8 All. 198.

* Ramasawmy Iyer v. Tirwpati
Naick, 27 Mad. 43,
_° Venkatasami Chetti vy. Suppa
Pillai, 34 Mad. 90, reversing Venkatasamt Chetty v. Suppa Pillai, 33
Mad. 216. 8 Guduri
Jaggannadham
paka Ramanna,7 M.H
0,

vy. Ra:
R. 348;

Raju Balu vy. Krishnarav, 2.33cm.
273 ; Lachman Dasy. Dip Chand,
2 All. 851; Khuda Bakhsh v. Sheo

Din, 8 All, 405,
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were executed and therefore their admissibility depended
on the law in force at the time of their execution 4,
A verbal lease for more than one year is valid for one year
it it is accompanied by delivery of possession 2. In Raya
of Venkatagirt v. Narayani Reddi?
it was held by a
Full Bench of the Madras High Cours that, in a suit for
damages for breach of contract to execute a lease, the
kabuliat executed by the lessee under which he was put in
possession was admissible to prove tne contract.
This case
has been held by another Full Bencn of the same Court as
being only an authority for the proposition that the kabuliat
was admissible to prove the karar or agreement to lease

which preceded it, and tnerefore it was held that an agree-

ment to lease which was compulsorily registrable could not

be received in evidence in a suit for specific performance

of

that agreement, and that it was immaterial whether possession passed under it or not; * nor isan unregistered lease
admissible to prove 4 prior agreement

to

prove an

services

in

obligation contained
connection

5;

nor is it admissible

therein

with tne land, when

was the condition of the tenancy ©

to perform some
the

obligation

An. unregistered lease

is not admissible to prove the nature of possession which the
lessee had 7. A person occupying land under a lease inadmissible for want of registration is a trespasser and is
liable in damages tothe realowner 8, Itis not open toa
purchaser of immoveable property to eject a tenant who is
in possession under an agreement to lease for a fixed term
which he can specifically enforce, if the purchaser had
1 Imrit Singh v. Koyhlashoo Koer,
11 W. R. 559 ; Hur Chunder Ghose
‘y. Wooma Soonduree Dassee, 13 W.R.
170; Ram Coomar Singh v. Krishari,
9 Cal. 68; Desai Matilal Mangalji v.
Desai Paroshotam Nandal, 18 Bom.
92 ; Intizam Fatimay, Ali Baksh, 8

A. L. J. 609.
2 Mohomed Mossa
Singh, 201. ©, 715,
2 17 Mad.

y.

dJoganund

Chetti

v.

Muthiah

Servai, 85
Mad, 68;
overruling
Konduru
Srinivasa
Charyulu
v.

Gatiwmukkala
Venkataraja, © 17
M.L.J, 218; and dissenting from

14 C, W.N,

65.

* Vasudeva
Reddi
- Reddi, 1.L.W. 296.
® Kanduri Venkata
Adam

v.

Nallapa

Seshayya

v,

Saib, 25 1.0. 166.

7 Subbaraju v' Muddullatchah.17
M.L J. 469 ; Yuruva Venkata Reddy
y.

Maddi

disseniing

456.

* Narayanan

Satyendra Nath Bose v. Anil Chandra Ghosh,

Veeranna,

from

15 M.L.T.

Uhakore

192,

Fatesingit

v, Dalal, 27 Bom. 515; Lalla Gopee
Chand y. Shaik Liakut, 25 W. R.
211,

® Mangalasamy v. Subbiah Pillay,
20 M.L.J.966,
‘
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notice of the terms of the tenancy and he or his predecessor
in title had accepted rent from the tenant on such footing 1.
Section 117 of the Tranfer of Property Act exempts all
leases for agricultural
purposes from the Operation of
Chapter V (Of leases of immoveable property), and power
is given to the
Tiocal
Government with the previous
sanction of the Governor-General in Council to extend all
or any of the provisions of the Chapter together with,

or subject

to those

of,

the

local

law.

Agriculture

and

agricultural purposes are described by Bhashyam Ayyangar,

Jin

Murugesa

Chetti vy. Chinnathambi

Goundan 2 thus :

“The primary meaning of agriculture is the cultivation
of the ground, and in its general sensé, it is the cultivation
of the ground for the purpose of procuring vegetables and
fruits for the use of man and beast including gardening or horticulture and the raising or feeding of cattle

and other stock. Its less general and more ordinary
signification is the cultivation with the plough and in

18726 areas in order to raise food for man and beast
or, in other words,
‘that species of cultivation which
18 intended to raise grain and other field crops for man
and beast.’ Horticulture, which denotes the cultivation
of gardens or orchards, is a species of agriculture in
its primary and
more general
sense. In Section 117
of the Transfer of Property Act the word ‘agriculture’
is, 19 My opinion,
used in its more general sense as
comprehending the raising of vegetables, fruits and other
garden
products as food for man
and beast, though
some of them may be regarded in England as’ products
of
horticulture as distinguished from agriculture. A referenc
e
to Section 106 which deals with all leases of immoyea
ble
property and in which the same expression ‘agricul
tural
purpose’

occurs,

would

clearly

show

that the Legislature

could not have intended that the word “agriculture’ was to
be understood as excluding a large class of leases of garden
lands in this country some or many of which in England
may perhaps be regarded as horticultural......... A lease
1 Canniah

Chetty,

Chetty

2 L.W.

152,

y.

Hlamunda

2°94 Mad, 421,

{
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of land as a yard for ploughing-cattle, oras a habitation
for agriculturists or as pasture for ploughing cattle, or for.
the purpose of storing manure or growing plants to be used
as manure for agriculture, will be a lease for agricultural:
Is it to be supposed that,if such a lease were
purposes.
given in connection wholly or partly with the cultivation.
Section:
of vegetable or fruit gardens and orchards,
The distinction between
117 is not to apply to it?

used

it is

when

agriculture
ordinary

one even in England

its

1ற

than

otherwise

general sense and

and more

horticulture is a fine
be im-

and in India, especially, it will

possible in the case of several products of the land to

draw

a line between agriculture and horticulture according to
‘The only practical distinction which I
English notions.
can suggest and one which will give effect to the policy of
the Legislature in exempting agricultural leases trony the
operation of Section 107 ete., of the Transfer of Property
Act is to regard as agriculture, as distinguished from _horticulture, not only all field cultivation by tillage but also all
garden cultivation for the purpose chieily of procuring:
vegetables or fruits as food for man or beast and other pro-.
duct fit for human consumption by way of luxury, if not an
article of diet.” Shephard J. who agreed with Bhashyam
Ayyangar Jwobseryed, “The term agriculture, however,
is capable of being applied to tillage of the soil in the widest
sense and alter considering the context in which the expression ‘agricultural purposes’ is used in the Transfer of Property Act, viz, in sections 37,106 and 108, I cannot

say that.

it was intended to limit its denotation in any way.’ A
lease of a betel garden is a lease for agricultural purposes 1,
In Kunhayen Haji v. Mayan? it was held that a lease
of a coffee garden was nota lease for agricultural purposes,
and Shephard J, who was a party to both decisions said in the
~former case that his decision in the latter case was wrong.
A lease of a plot for building purposes and for establishing a
coal depot is not a lease for agricultural purposes 3; so also a ~
7 Murtigesa

Chetti

thambi Goundan,

2 17 Mad. 98.

vy.

Chinna-

24 Mad, 421.

ட்

® Raniganj
Judoonath,

Coal

Association

19 Cal. 489.

௭,
i
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middleman
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to his
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DEFECTS.

granted

sub-letting,

to

which

a

he

generally does and it is not the patnidar but his tenants
who take the land for agricultural purposes 4; similarly
also
a lease of a tank which does not appertain to an

agricultural holding, but is used

only

for

the preservation

and rearing of fish 2.
Ordinarily a lease takes effect from the date of
execution, unless a contrary intention appears from the
instrument of lease. But thefact that the tenancy is expressed to commence at afuture day or is made to commence
upon the determination of a prior lease for years under
which another lessee is in possession does not affect its
validity 3. An agreement to execute a lease or the execution
of a lease itself by a person who is out of possession, and
who is litigating or intending to litigate for possession with
the help of a person who has taken or agreed to take the
lease is not illegal and may be enforced in India, even
though the transaction is champertous 4. - No rent can be
recovered under a lease of immoveable property knowingly
made to a prostitute for the purpose of carrying on her avocations there 5.
The lessor is bound to disclose to the lessee any
defect in the property with reference to its
material
intended

use,

of

which

the

former

is, and

the

latter

is not,
aware
and
which
the latter
cannot
with
ordinary care discover 6. Before the Transfer of Property Act, it was held in a case where the plaintiff
hired a thatched bangalow of the defendant and after

living there for some

time lit a fire in

a fireplace in one

of the rooms and the chimney took fire as it was in an
incomplete state and was not built so as to admit the
vent of the chimney passing through the roof and therefore
the plaintiff's furniture were destroyed, that he was entitled
1 Promotho Nath vy. Kali
na, 28 Cal. 744,

2 Mahananda vy. Mangala,
9510
3 Pitchakutti Chettt v.
Nayakkan,
1 M. H. C.
4 Chidambara Chetty v.
27

Prasan-

31 Cal.
Kamala
R. 153.
Runga-

Krishna

Muthu

Vira

Puchaiya

Naiker, 11. A. 241: 22 W. RB. 148 ;
Abdool Hakim vy. Doorga Proshad .

Banerjee, 5 Cal, 4.

5 Goureenath Mookerjee vy. Modhoomonee Peshakur 18 W.R. 445.

8 Section, 108 (a) T. PB. A,

When leases
begin to
Operate,
Present pos-

session not
necessary.

Lease for
immoral

purposes.

Duty

to

disclose.
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to recover damages from the defendant 1. Where, however,
an upper storey was let to the defendant as a godown and

the stipulation was that no combustible, or hazardous goods
were to be stored therein and the upper storey came down
asa result of the defendant storing loaded casks of white
and red lead, and it was not shown that he loaded an
lead, it was
unreasonable or improper quantity of such
held that he was not liable for damages caused to the
:
plaintiff 2.
Delivery

property

Tne lessor is bound to give possession of the

of

possession.

to the lessee3 . If the former fails to deliver possession,
the latter is not bound to pay rent 4. Where, however,
does not put the lessee in possession, but
the lessor
there is no obstruction or likelihood of an obstruction
to the lessee takimg possession of the property and
he neither tries nor requests the lessor to put him in
possession of it, it was held he was liabie for rent 5,

lessee

The

bring

a suit for

by virtue

im possession

party

the

im case

may,

possession,

him

him 6, but is not bound

do

to

was unable to

demisor of a kanom

ejectment

of the
so..

property demised to the Kanomdar,

taken

of lands

possession

parties, when there was

give
the

lease

Vnerefore,

granted

to

where

the

of

the

that

the

possession

give

it was

held

recover back the
is not entitled to

latter was entitled to repudiate it and
amount paid by him 7, A landlord
sue for

not
against

does

lessor

possession

third

of by.

an outstanding term in a lessee on

the date of suit 8, and a suit for recovery

by

of possession

the lessor is maintainable if the lessee is a party to the suit
1 Radha Kishen 1,
12 W. R. 145.
* Koegler and Co. v.

14 W. R. 45 (0. C.)
8

Section 108

gelliv. Rajah

(b)

Tek

2 W. R. (Act X) 103.
* Bullen

O.’ Flaherty
Yule

T., P. A,

; Don-

Narain

Singh,

v, Lalit Jha,

R. Ap. 119 ; Hurish

and Co

3

Ben.

Chunder

Li.”

Koon-

doo v. Mohinee Mohun Mutter, 9 W.
R. 582 ; Kali Doss Banerji vy. Nu-

ன

Chunder Chatterjee,
ந்த

24 W.R,

£ Narayanasamy Naidwy.

Rama-

krishnayya, 88 Mad. 499,
® Achayya y. Hanumantrayudu, 14
Mad. 269 ; The Zemindar of Viziana-

garam v. Suryanarayana Pantrulu,
25 Mad. 587; .Prankrishna
Day y.

Biswambhar Sen, 2 Ben. L.R.(A,C.)
207; Munee Duti Singh y. Campbell,
12 W. R. 149; Bhutia Dhondu ஏ.
Ambo, 13 Bom.

294,

? Moidin Kutti Ayissa
Raja, 2 M.H.C.R. 315.
8 Krishna
Nambudri

Secretary

of State

ant

y.
yv.

Valia
j
The

19M.L.J, 347.
ழு

ழ்
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and does not object! . Where the lessee not having been put
into possession sued on the covenant by the lessor that in
case of possession not being given, he would make good

“everything

in the shape

of loss”

to which

the

lessee

might be pui in consequence and measured his damages
by the expense he had to incur in the suit for possession
and also the whole of the profits he expected to derive from
the lease, it was held that he was entitled only to nominal

damages 2.
The lessor is bound not only to give possession to the
lessee but is further bound to see that his possession is

not interfered

with during the period

duty on his part is

known

as the

of the

iease %. This

covenant for quiet enjoy-

ment.
Hvea before the Transfer of Property Act and after‘wards in cases not coming under it, it was held that in every.
lease there was an implied covenant for quiet enjoyment ¢,
the covenant thus implied being wnat is known as the qualified covenant under the Hinglish law whereby “the lessor is
under an implied obligation to indemnity the tenant against

ouster or disturpance in his possession by his own act or by
toe acts of those wno claim under or have paramount right
to him, but not against the wrongful acts of third parties” 5.
Tne same covenant is implied in an agricultural jease which
isnot governed by tne Transfer of Property Act Cla
Tayawa v. Gurshidappa 7it was pointed out that the words.
“ without interruption” in Section 108 (c) of the Transfer of

Property Act enlarged the law before ana introduced what
is known as the unqualified covenant under the Hngiish
1 Raj

Kishore

Nath Basak,

2

Khaja

11

Awasti
C.W.N.

Mahomed.

v.

Jadu

828.

Isa Khan

vy.

Baboo Kisho, 6 Ben. L. R. ap. 44.
> Section 108 (c) T. B. A.
4 Munee Dutt
Singh
9, William

“Campbell, 11
review

in

W. R, 278, affirmed on
Munee

Datt

William Campbell, 12 W.
Gopanund
Jha vy, Lalla

Singh

y.

BR. 149;
Gobind,

12 W. R. 109;
Kadumbinee Dossia
v. Kasheanath Biswas, 13 W. R. 338;

_ Kristo Soondur Sandyal v. Koomar
Chander Nath Roy, 15 W. R, 230;

Ashrufoonissa
Tosudduck

-Vithilinga
Mudali,

Begum

Hossein,

Padayachi
15

Mad.

v.

22 W.R.

vy.

111;

Sheik
260;

Vathilinga
Yayawa

v

Gurshidappa, 25 bom. 269.
5 Benjamin Douzelle vy Girdharee.
Singh, 23 W, R, 121; Vithiinga
Padayachi y. Vithilinga Mudali, 16
Mad.

111

(121);

Dayawa

vy Gursihd-

ADP My 25 Bom 269.
Srinivasa. Iyengar v. Rangaswamy Iyengar, 1 L.W. 88.
7 25 Bom, 269,

Covenant for
quiet enjoyment.
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against

protected

interruption from any person whatsoever.
Hyiction by a person claiming under a title paramount
causes suspension of rent 1, The mere fact that the tenant
was compelled by the superior tenure-holder to executea lease
to bim does not absolve the tenant from the liability to pay
rent to the inferior tenure-holderfrom whom he orginally got
possession 8, Ifthe eviction be due to the trespass of a third
party, the lessee is not excused from the liability to pay rent,
as in such a case, he is entitled to recover possession and damages from the trespasser.3 Payment of rent, therefore, to
a trespasser will not excuse the tenant from paying it to his
landlord 4. But, according to the decisionin Tayawa v. Gurshiddappa®, trespass even by stranger will cause suspension
of rent in leases coming under the Transfer of Property Act.
Where the interruption was due to the tortious acts of
third parties, and it appeared that the lessor had failed by
his remissness to do that which he alone could have done
to protect his lessee in possession, even independently
of any protective clause in the lease, it was held that he
~ could not claim rent from the lessee in respect of the other

part of the property from which the latter had been evicted 6,
When
Land

lands were taken under the provisions of the
Act, the tenant need not pay rent
Acquisition

apart from the
1 Brojonath Paul

in a case décided in Bombay

But

thereof %.

in respect

provisions of the Transfer of Property Act,
Chowdhry

v.

Heera Laul Paul,
10 W. R. 120;
Gobind Chund Jutteev. Mun Mohun

Jha, 14. W.R.

43;

Benjamin

Douz-

alle v. Girdharee Singh, 23 W.R,
121; Bullen v. Lalit Jha, 3 Ben. L.

R. ap. 119 ; Rash Mohinee v, Nagar
Chandrapal Chaudhuri, 27 1.C., 265;
Tayawa

y,

Gurshidappa,

269.
2 Ciumder Nath
Juggut Chunder

25

Bom.

Bhuttacharjee 3.

Bhutta Charjee,

22

W.R 337.
§ Rung
Lall Singh
1.
Lalla
Roodur Pershad, 17 W. R. 386;
Chunder
Nath Bhuttacharjee
v.
Juggut Chunder Bhuittacharjee, 22
W.R. 337; Benjamin Douzelle vy. Girdharee Singh, 23 W. R. 121; Tarim

Mohun Mozumdar v,

Gunga Prosad

Chucherbutty,
14 Cal. 649;
Kal
Prasanna
Khamalish
vy. Mathura

Nath

Sen, 34 Cal.

191;

Srinivasa

Tyangar v. Rungasami Iyengar, 1 L.
W. 888.
்

4 Tarint Mohun
Mozwmdar
vy.
Gunga Prusad Chuckerbutty, 14 Cal.
649;

Sarbananda

Basu

v.

Pran

Sankar Roy Chowdhuri, 15 Cal. 527,
Abyayessari

Debi

vy.

Shidhessari

Debi, 16 Cal. 513.
5 95 Bom. 269.
6 Wajed Ali v. Mussamut Chundrabutiykoeree, 22 W. R. 542.
7 Uma Sankar Sirteh vy. Tarifini
Chunder

and Co
544,

Singh, 9 Cal.

y,

Nistarini

571;

Watson

Gupta, 10 Cal,

.
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it was held that, though a covenant for quiet enjoyment
could be presumed, it did not extend to acts of the Legislature whereby the use of the premises was prohibited by
the plague authorities and that the lessee was bound to pay
rent and could not sue for damages for breach of the implied
covenant 1,
“Where the lessee is evicted by the lessor, the former
need not pay the rent 2. But mere trespass on his part
does not cause suspension of rent; and in order to
constitute suspension, there must be something of a
the
with
substantially
interfering
character
graver

enjoyment

by the

tenant

of

the

property

Eviction by
lessor.

demised to

him 3, Thisis so even when the lessee has been ousted
by a third party to whom the lessor granted a lease of the
property and the lessee has obtained a decree for mesne

profits against the third party for the period of dispossession ¢.

Where the lessee is ousted from the entire property,
there is no doubt that the entire rent is suspended.
But when he is ousted- from a portion of the property,
Peacock
Barnes
Sir
by
down
laid
the ‘law was
lands
the
‘If
law,
English
to
“ According
thus,

demised be evicted from the tenant, or recovered by a title
paramount, the lessee is discharged from the payment of the
rent from the time of such eviction’ and if he is from part,
the rent is to be diminished in proportion to the land evicted.
It is laid down in Bacon’s Abridgment,. Tit. Rent (M):

‘Where a lessor enters forcibly into part of the land, there
are variety of opinions whether the entire rent shall not be

suspended

during the continuance of such tortious entry,

and it seems to be the better opinion and the settled law: at

this day that the tenant is discharged from the payment

of

the whole rent till he be restored to the whole possession,
that no man may be encouraged to injure or disturb his
tenant in his possession, whom by the policy of the law, he

ought to protect and defend’ and it has been held that, when
1 Merwanji Mancherji Cama v.
Syed Sirdar Alikhan, 23 Bom. 510.
25
2 Tayawa y. Gurshidappa,
Bom. 269.
8 Dhunput
Singh vy. Mahomed

Kazim Ispathain, 24 Cal. 296.
* Kadumbinee Dossiav. Kasheenath
Biswas, 13 W.R. 338; Chandrakant
Das v. Rama Nath Barman, 11.C,
UL, J. 591.

Eviction
from part.
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a lessee is evicted by title paramount to that of his lessor, an
apportionment of rent may take place in an action brought
forthe rent”,
Therefore where the eviction from a portion
of the property is due to title paramount, the rent 1s apportioned and the lessee has only to pay rateable rent for the
portion of land that remains in his possession” 1 ; but where
such eviction is dueto an act of the landlord, the entire
rent

is suspended

2.

He-is,

however,

liable

for rent that

had accrued due before his eviction ®, provided he collected
it, if the lands are let to others 4.
When during the continuance of the lease any accession
made to the property, such accession (subject to the

Accessions.

is

law

relating

to diluvion for the time

deemed
to be comprisedin the
made either by alluvion or other
encroachment.
The mere fact that
will does not disentitle him to have

being in force)

is

lease5.
It may be
natural process, or by
a tenant isa tenant ait
the benefit of an accre-

tion, so long as the original holding continues

6. On general

principles of equity, it was held that, when specified lands
of a land owner were washed away by the river and’ were

again reformed on the old site, it still remained the property

Eincroachments.

of the original owner and not of the adjoining owner 7.
A tenant, even though permanent, cannot acquire an
easement by prescription in the other lands of his lessor 8,
The presumption as to encroachments made by the
1 Gopanand

12 W. B. 109;

Imambandi

vy. Kambeswari

Pershad, 21

charjee y. Mammothar Nath Mitter,
19 C. W, N. 870.
§ Madhub Chunder Mwzoomdar v.

2 Gopanand. Jha vy. Lalla Gobind
Pershad, 12 W. R. 109; Dunput
Singh vy. Mahomed Kazim Isphain,

Sidhee Nuzcer Ali Khan, 8 W.R. 54;
Bunsee Dhur Ghose y. Bheen Lal
Sahoo, 24 W. R. 219; Gopal Natken
v. Suppa Pillai, 19M. L. J. 58,

Pershad,

Begum

Jha v. Lalla

Gobind

Cal. 1005.

24 Cal.

296;

Harro

Kumari

Chow-

dhrani vy. Purna Chandra Sarbayya,
28

Cal.

188;

Surnomoyer
Raicharan

Lahta

Dast,5
Shar

Adminisiraior

Sundari

C. W.N.

Majumdar

General

5.

353;
v.

The

of Bengal,

90. Ll. J, 578; Chandra Kanta Das
vy. Ramanath Barman, 11 0.1.7.

591; Ashutosh Dhar v. Joy Lal
Sardar, 17 C.
L. J. 50; Godai
Molla y, Aminuddi Howludar,
18
©, lL. J. 509; Saroda Prosad Bhatta-

* Bunsee

Dhur

Ghose

vy. Bheem

Lail Sahoo, 24 W.R. 219.
5 Section 108 (d) T. P. A.

® Bhuggobut Singh v. Durg Bijoy
Singh, 16 W. %, 95,
' Lopez vy. Muddun Mohun Thakur, 14 W.R. 11 (P.C.).
® Mani Chunder v. Boikanta,

29

Cal. 363 ; Mont Chandra vy Baikanta,
9C.

W.N.

836;

Jeenab Ali ஏ.

buadin, 1C W.N.151; Udi
y. Kashi Ram, 14 All, 185,

Alla-

Singh

்
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- tenant during his tenancy upon the adjoining lands of his
landlord is that the lands so encroached upon are added to
the tenure and form part thereof for the benefit of the
tenant as long as the original holding continues and afterwards for the benefit of his landlord, unless it clearly
appears by some act done at the time that the tenant
made the encroachment ior his own benefit 1. Therefore
encroachments made by him are not considered absolutely
for nis own benefit against his landlord but are deemed

to be added tothe tenure and to form

part

thereof 2.

In

Problad Toer v. Kedarnath 3, Maclean GC. J. observed that
the rule in Goroo Doss Roy v. Issur Chander Bose 4 was
laid down too broadly and appiied not to encroachinents
made by tenants on other lands of their own landlords but
only to encroachments upon waste lands of third parties
and it was therefore held that a tenant who encroached
upon the other lands of hisiandlord might, if soliked by him

be treated as a tenant in respect of that land buat could

not.

compel the landlord against his will to accept him as a tenant
in respect of that land and that the landlord might sue to re-

cover it back within the period of the lease 5, It is open to the

tenant to show that, at the time he made the encroachment
he

intended it

for his

own

benefit 6.

But

it cannot

be~

presumed toat he made the encroachment for the benefit of
the landlord 7, Tne Calcutta High Court has held that in
order to render the possession of the tenant adverse to the
landlord, it was necessary to show that he asserted a title
‘adverse to the landlord or the landlord became aware

of such

encroachment 8, but the

1 00700 10088 Roy y. Issur Chunder

Bose, 22 W. R.

246; Nuddyarchand

Shaha v. Meajun,
10 Cal. 820;
Ishan.. Chandra
Mitter
vy,
Raja
Ttama
Rangan
Chowdhry,
2 C.
L.
J. 125;
Hsubai
v.
Darodar
Ishwardas,
16
Bom.
552;
Muthurakoo
Thevan y. Orr, 21M.

i,

J.

615;

Tepu

Fejayat Mahammad,

772.

Mahammad

v.

W.

N.

19

GC.

Goroo Doss Roy v. Issur Chutnder Bose, 22 W. R. 246; Esubai

y, Damodar Ishwardao, 16 Bom.

552

Madras High

Court

has

8 25 Cal. 302.

492 W.R.

246.

5 Naddyar
Chand
Shaha
vy,
Meagan, 10 Cal.820; Prohlad Teer v.
Kedar Nath Bose, 25 Gal. 302.
® Muthoorakoo
Theran
vy. Orr,.
91M. L. J. 615.
_1 Ishwar Chandra
Miiier y. Raja

Rama Rangar
195.

Chowdhry, 2 0. 1. 7,

® Wali Ahmed Chowdhry v. Tota
Meak Chowdhry,31 Cal. 397; Krishna
Govinda Sawadarzy. Banka Behari

Saha,

13 C. W. N. 698.
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taken a contrary view 1, If during his tenancy he encroaches

upon the lands of a third. person and holds it with his own
tenure until the expiration of the tenancy, he is considered
to have made the encroachment not for his own benefit but
for that of his landlord; andif he has acquired a title
against a third person by adverse possession, he is considered
to have acquired it for his landlord and not for himself 2.
Destruction.

When

through

fire,

tempest

or

flood,

or

violence

of an army, or of a mob, or other irresistible force, any
material part of the property demised is wholly destroyed
or rendered substantially and permanently unfit for the
purpose it was let, the lessee, may,

at his

option, treat

lease as void, if the in.jury was not occasioned by his
wrongful act or default 3. Where a lease was of the
coffee plants only, the rent thereof is not recoverable
when they are destroyed by fire 4; also where godowns
were leased and were destroyed by fire, the lessee is
entitled to treat it as void and recover back any sum he
might have paid by way of advance 5, When the lessee exercises the option of cancelling the lease, he is bound at once
to give possession, vacant possession it may be, to the
lessor; otherwise, he is liable to pay rent 6,
The lessee may make repairs himself and deduct the
expense of such repairs with interest from the rent or

Repairs,

otherwise recover it from the lessor, if the lessor is bound

Remoyal
structures,

the

of

to

make them and failstodoso 7. Hecan also make any payment which the lessor is bound to make and which, if not
made by him is recoverable from him or against the pro- ’
perty, and deduct it with interest from the rent’ or
otherwise recover it from the lessor 8,
He is entitled to remove at any time during the continuance of the lease all things which he has attached to the
earth, provided he leaves the property in the state in which
he received ii 9. Before the Transfer of Property Act the
1 Muthurakoo Thevan y. Orr, 21
ர. 7. 4 615.
* Nuddyar Chand.Shahe vy, Meajun
10 Cal. 820.
8 Section 108 (e) T.P.A.

“ Kunhayen
Mad. 98,

Hagi

y.

Mayan,
:

17

® Dhuramsey Soonderdas y. Ahmedbhat Hubibhoy,
23 Bom. 15,
® Sidick Hagi Hossein vy. Bruel &
(9௦, 85 Bom, 333,
Section 108’ (£) T. P. A.

® Section 108 (g)T, P, A, .
* Section 108 (h) T, P, A,

0௫/7,

Indian
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law .was expressed in In the matter of the

petition of Thakoor Chunder Paramanick1 thus, “ According to the usages and customs of the country, buildings and
other improvements made on land do not, by the mere
accident of their attachment to the soil, become the property of the owner of the soil; and we think that it should
be laid down as a general rule that, if he who makes the
improvement is not a mere trespasser, but is in bossession
under any bona fide title or claim of title, he is entitled
either to remove the material, restoring the land to the state
in which it was before the improvement was made, or to
obtain compensation for the value of the building if itis
allowed to remain for the benefit of the owner of the soil—
the option of taking the building, or allowing the removal of
the material, remaining with the owner of the land in those
cases in which the building
is not taken down by the builder
during the continuance ofany estate he may possess.’”’ Therefore it was held that the only right of the lessee was to remove
the building or other improvement which he might have

made, and that he was not entitled toany compensation from

the lessor for such building or improvement on being evicted
at the termination of the lease 2, In order to create
a
right to compensation there must be circumstances giving
rise to an estoppel against the landlord 3, A difference
of

opinion arose between Sir Arnold White, C. J. and Sankaran

Nair, J. in Angammal v. 4slami Sahib4 whetherthe assignee

of the lessee who had

attorned

to the lessor,

could after the

termination of the lease, remove the building erected by him
to the knowledge of the lessor or claim compensation; the
former holding that he was entitled to neither remedy and
! 6 W.

R. 229,

2 Venatavaragappa

y. Tirumalai,

10 Mad. 112 ; Ismai Kani Rowthan
v. Nazaralt Sahib, 27 Mad, 211; Parbutty Bewah vy, Woomatara
Dadvee,
14 Ben. L. R. 20] ; Russikloll Mudduck vy. Lokenath Kurmoka. 5 Cal.
688 ; Ismail Khan Mahomed v. Taigun Bibi, 27 Cal. 570; Shaik Husain vy. Govardhanadas Parmanandas,
20 Bom. 1; Jugmohan Das vy. Pullonjee, 22 Bom.
1; The
Secretary

of State for Foreign Affairsy. Charles26

Worth Pilling and Co. 26 Bom, 1;
Beni Ram v. Kundu Gal, 21 All.
496; 261. A, 58.
* Shaik Husain y. Govardhanadas
Parmanandas,
20
Bom.
1 ; Jugmohan Dasy, Pullonji, 22 Bom. 1 ள்
Ismai
Kani
Rowthan y. Nazarati
Sahib, 27 Mad.
211; Ismail
Khan
Mahomed ௭, Taigrin Bibi,
27 Cal,
570 ; Beni Ram vy. Kundu 92
இட
All 496 : 26 I. A. 58.
.

‘ 38 Mad. 710,
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[CHAP,

them.

In

Xi.

the

Letters Patent Appeal filed on account of this differencé of
opinion,

Miller, J agreed

with

the former

1.

The lessee can claim emblements

when the lease is of

uncertain duration and is determined

by any means except

Emblements.

_ the fault of the lessee 2. A mortgagor retaining possession
of the mortgaged property after the time fixed for payment
has no right to them 3. Where a mortgagee in possession
sued on his mortgage and brought the properties to sale

which were sold to an auction purcnaser, it was held that
the mortgagee could not claim from the auction purchaser
the value of the then standing crops .
Transfer,

interest

in the

property,

and

the

of
his

by way
part of

The lessee can transfer absolutely, or
mortgage, or sub-lease, the whole or any

transferee

may

again

transfer it. But the lessee does not, by such transfer, cease
to be subject to any of the liabilities attaching to the lease 5.

The mere transfer by the lessee and notice of such transfer
will not

to the lessor

any

act

or consent

end

an

put

on

to his liability

the part

of the

without

latter ®

The

lessor may at the same time sue the lessee upon his express
covenant and the assignee on the privity of estate 7, though
he can have execution against oneonly 8. Privity of estate
between the lessor and the lessee’s assignee is terminated
by the assignment to a third person by the assignee, and
the latter will not be responsible to the lessor for rent
after he has assigned his rights under the assignment to

himself.

As

between

the

assignee

and the lessor, rent

accrues from day to day and the former can claim an
apportionment of rent due after the assignment of the lease

to him 9,
the

he assignee’s habilities

assignment

- 1 Angammal
31 Mad.

710.

y.

and
Aslami

~ 2 Section 108 (2) T, P. A.

not

from the

Saheb,

~

begin from the date of
date

when

Singh Deo Bahadur,

ம

| Kamala

பட

ப

Nayak

24

he obtains
22 Cal. 494,

v. Ranga Rao,

கசல்

8 1470ம் Mortgage Bank vy. Vishnu,
.478/௪10, 17 11௨4. 296,
2 Boni. 670.
® Kunhanujan v. Anjelu,
+ Ramalinga
v.
Saniappa, 13
296,
Mad. 15.
3
_
9% Kunhiswo vy. Mulloli
® Section 108 (7) T. PB. A.
88 Mad. 86,
§ Sasi Bhushun Raha ஈ, Tara Lal

1

ர,

17 Mad,
Chathu,
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LESSER.

possession 3, The same principle ‘applies to agricultural
leases 2.
The lessee is bound.to disclose to the lessor any
fact as to the nature or extent of the interest
which
18: about to take of which he is and the lessor is
not, aware, and which
materially
increases
the value
of such interest 8.
He
is bound to pay or tender at
the proper time and place the premiunn or rent to the lessor
or his agent

4.

He is to keep, and on the termination of the

Discfosure by
lessee,

-

lease, to restore the property in as good a condition as it was
at the time when he was put in possession, subject only toguch
changes

caused

by reasonable

wear and tear or

irresistible

force, and to allow the lessor and his agents at all reasonable
times during the term, to enter upon the property and

inspect

the

condition

thereof and give or leave notice of

any defect in such condition;

and when

such defect had been

caused by an act or default on the part of the lessee, his
servants or agents, to make it good within three months
after such’ notice has been given or left 5, here is
a duty on the part of the lessee to maintain the boundaries of
the property leased to him.
When a person occupied three
different estates as a tenant or dependent taluqdar for a long period, and allowed the boundaries of those estates to become
so confused that the one could not be distinguished from the
other, it was held that the boundaries of the estates ought
to be fixed in such a manner that the produce of the total
quantity of land to be included in each of the estates bore
the
same
proportion to the total of
the: jumma

payable for
the said
on

such

lands

account

the

taluq as

bears

of

negligence

the

produe

of the whole

to the total of the jama

the

said

three

taluqs 6

of

the

tenant,

Where,

the land

comes confounded with his own, he is bound

as

of

payable
through

demised

_be-

to deliver to the

landlord a portion of the lands of which the boundaries have
1 Monica.

Subraya
dissenting

Ranga

Kitheria

Hebbara,
from

Fao,

Macnaghien

Mad.

Kamala

1M.
vy. Lalla

OG. L. R. 285,
1 Monica

Saldanha

30

Kitheria

HW.

v.

410;

Nayak

OC. R.

Meww

vy.

oe

Lal,

Saidanha

Subraga Hebbara,

30 Mad.

-8 Section 108 (19): |, PLA.
+ Section 108 (1) T.P.A,

© Section 108 (0) 11, 1. 4.
© Khernamoyee:v.Shashe

Gangooiy; 9 W. R,
ர்,

410.

94,

பட
டா

to maintain
boundaries,

430,
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been contounded equal in value tothe lands demised 1. But
the onus is cn the landlord to show what lands were demised.. Ifthe tenant destroys the. boundaries of the lands
demised or otherwise mixes up those lands with other lands.
in his possession, then the onus of pointing out the lands is
shifted on to the tenant 2. He is bound to give notice of
any proceeding affecting the property or any encroachment
thereto to the lessor 3, and must use the property and its’
products as a man of ordinary prudence.
He must not use
or permit another to use, the property for a purpose other
than that for which it was leased, or fell timber, pull down

or damage buildings, work mines or quarries not open when
the lease was granted or commit any other act which is
destructive or permanently injurious thereto 4. He must

not without the lessor’s consent erect on the property any
permanent structures except for agricultural purposes 5 and

Determiinaடவ

aes

tiori of leases.

a

must on the determination of the lease put the lessor in
possession of the property 6,
Section 111 of the Transfer of Property Act lays down
the circumstances under which a lease of immeoveable
property is determined.
It is determined (a) by the afflax
of the time limited thereby:

conditionally
happening

Merger.

on

(b) where

the happening

such time is limited

of some

event—by

the

of such event: (c) where the interest of the lessor

in the property determines on, or his power to dispose of
the same extends only to, the happening of any event—by
the happening of such event:
(d) by merger: () by
surrender, express or implied: (f) by forfeiture: and (g)
notice to quit,
Merger takes place when the interests of the lessee and
the lessor in the whole of the property become vested
at the same time in one person in the same right 7,

It may be either by act of parties, operation of law, or
in execution of a decree 8, and applies to all leases,
1 Dugappa Chetti v. Vidhia Purna
Turthaswami,

6

Mad.

263;

Ismail

Khan Mahomed v, Broughton, 5 ©.
W.N. 846,
:
* Titithayeri Nambudri vy. Kanvasiri Isthri Amma, 141. C. 284,
® Section 108 (n) 'T.P.A,

* Section 108 (0) T.P.A.
§ Section 108 (Gay) WEEK

் Section 108 (q) T.P.A,
T Section 111 (d) T.P.A,
® Promotho
Nath y. Kali Prasanna, 28 Cal, 744,
:
;

CHAP. Xt]
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permanent or temporary.
The principle of merger is
founded on the fact that a person cannot be both landlord and
tenant of the same land,the two rights being incompatible and inconsistent.
No merger and the conseyuent determination of the tenancy ariseson the tenant takinga mortgage
of the properiy, and on the redemption of the mortgage, he
reverts to his position of tenant 1,
A landlord isentitled t> re-enter on the expiration
of

the

lease,

and

the

tenant

is

bound

to

Surrender,

surrender

for which there need be no covenant.
The lessee may
at any time during the continuance of the-lease, yield
up the term either to the lessor or his assignee.
A
formal deed of conveyance is not necessary to make a valid
surrender *. The lessee cannot by merely relinquishing
his holding after notice to the lessor make a valid surrender, without being accepted by him 8. Tne words “up to
the present time my father andI have been cultivating the
land but the land belongs tothe inamdar.
I have no title
over itand the inamdar can give itto cultivation to any
one he pleases” were held sufficientto operate as a surrender 4.
Where there is no intention to surrender, it cannot
be inferred from mere cessation in the payment of rent, 9

altbough it may be for a period of twelve years 6
Where
a portion of the property is surrendered,
the lessee is not
entitled to a proportionate rebate of rent 7. If during the
continuance Of a lease for

a fixed term,

the

lessee

takes a

permanent lease from the landlord, there will be a surrender of the original lease 8. _
A surrender, express or implied, does not prejudice an
under-lessee who has acquired an interest prior thereto,

though it puts an end to the interest of the lessee and brings
the under-lessee into direct relations with the lessor.
A surrender made by the lessor for the propose of renewing

the lease does not bring the under-lessee into direct relations
-! Kallu vy. Diwan, 24 All, 487.
2 Imambandi Begum yv. Kambeswari Pershad, 14 Cal. 109 (P. C.)
® Tudoonath v. Kilburn and Co, 9
Cal.
671;
Krishna
vy. Lakshminaranappa, 15 Mad. 67.

_ * Bhutia Dhondwy. 41/0௦, 18 Bom,
294,

®
der,
°
All.

Obhoya Charan y. Kailash Chun.
14 Cal, 751.
Prem Sukh Das y. Bhupia, 2
517.

7 Saroda

Soondaree vy.

Hazu

Ma- ;

homed, 5 W.R. (Act X) 78,:
ன; Ramunni y. Kerala Varma Raja,
15 Mad. 166,

Effect

of

Surrender.
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with the lessor.
But forfeiture puts an end to ail underleases, except when is has been procured by the lessee in
fraud of the under-lessee or relief against forfeiture has been _

given under section 114 of the Transfer of Property Act 1.
Forfeiture takes place when (1) the lessee breaks an
Forfeiture.

express condition which provides for re-entry on breach
thereof or renders the lease void ; or (2) the lessee denies the

lessor’s

title 2 and

applies to permanent as well as tem-

porary leases 3, Non-payment of rent will not form a
ground of forfeiture, unless there is a distinct clause to that
effect 4. A covenant against alienation being for the bene-

fit of the lessor.is valid 5.

Courts always lean

against

for-

feiture 6, and where the provision is clear, it will be enforced. But when it is penal,it will be relieved against 7.
In the absence of an express condition that on breach of the
stipulation against alienation, the lessor may re-enter or the
lease shall become

andthe

void, there is no

forfeiture of the lease 8

lessee is only entitled to damages

condition 3

for breach of the

The provision for re-entry on breach of condition

_has no application when

it is not broken voluntarily by the

lessee, as where the land is sold against his will by an order
of Court in execution of a decree against him10, but this

contingency

also may be provided for in the leasel!,

1 Section 115 T.P.A.

:

2 Section 111 (g) T.P. A.
3 Subbaraya Kamti y. Krishna
Kamti, 6 Mad.
159; Narayana
Shanboga v. Narayana Nayak, 6
Mad.

327;

Kally

Dass

Ahiri

v,

Monmohini Dassee, 24 Cal, 440.
4 Narayana Shanboga 1, Narayana Nayak,

bin Annaya

6 Mad,

327;

v. Timapa

Tamaya

Ganpaya, 7

Bom 262 ; Mustijatulla v. Noorzahan

9 Cal, 808.
5 Parameshri vy. Vittappa Shanboga,
26 Mad.
157;
Vyankatraya bin
Ramkrishnapa vy. Shivarambal, 7
Bom.

256.

125 ; Mahomed

Ameer

v.

But
Peryag

Singh, 7 Cal. 566.
® Parameshari vy. Vittappa Shanboga, 26 Mad. 157 ; Mailthi Hengsu
v. Soma, 29M. L. J. 452; Tamaya
bin Annayya v. Timapa Ganpaya, 7
Bom.

262;

Narayan Dassappa vy. Ali

Saiba, 18 Bom. 603; Mathar Saheb v.
Samabawa Gujranshah, 21 Bom 195;
Nil Madhab Sikdar, vy. Narattam
Sikhdar, 17 Cal. 826; Basarat Ali
Khan v. Manivulla,

10 C. L. J. 49,

® Tamaya bin Annaya y. Timapa
Ganpaya, 7 Bom. 262.
W Subbaraya Kamti, v. Krishna
Kamti. 6 Mad. 159; Tomaya> bin

8 Ram Nursingh Chuckerbutiy v.
Dwarkanatn Gangooly, 23 W. R. 10.
1 Kottal Uppi v. Edavalath Tathan

Annaya y. Tamapa Ganpaya, 7 Bom

Nambudri,

1 Subbaraya Kamti. vy. Krishna
Kamit, 6 Mad. 159; Vyankantraya
bin Ramkrishnahe vy. Shivarambhat,.
7 Bom. 256.
st
் ன

6 M. H. C. BR. 258 ; Sub-

baraya Kamit v. Krishna Kamti, 6
Mad, 159; Narayana Shanboga v.

Narayana Naiak, 6 Mad. 827;
Vaguram v, Rangayyangar15 Mad.

262; Nil Madhab Sikdar v. Narattan
Sikdan, 17 Gal, 826,
:
ட

OHAP.
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from mere prohibition against under letting, a right of
re-entry cannot be presumed !. An agricultural tenant
with a permanent right of occupancy has no right to build
dwelling houses, not for agricultural purposes 7 but such
erection will not entail forfeiture and will only entitle the
landlord to the removal of the building 2.
Section 116 of the Indian Hividence Ast enacts that
‘no tenant of immoveable property or person claiming
of
through such tenant shall, during the continuance
d
landlor
the
that
to deny
the tenancy, be permitted
of such tenant, had at the beginning of the tenancy
a title to such immovyeable property.” Tnerefore in a suit
for ejectment by the landlord against the tenant and his
transferees on the expiry of the term of the tenancy, the
right.
latter are precluded from pleading any other
they may have to the possession of the lands 3. But the
tenant is not prevented from impeaching the title of the
lessor’s assignee 4, nor showing the invalidity of the lease 5.
Where a lease is executed in favour of a person benami for
another, the real owner is the person whose title cannot be

and

tenant

disputed by the

not

title,

The

benamidar®

the

Denial

tenant can show that the lessor’s title has since the lease
determined 7, A person who gains possession of the lands
by collusion with the tenant in possession has a good title
8.
against all persons but those who let the tenant in possession’
suit
a
than
other
suit
A denial of the landlord’s title in any
for ejectment will afford a good cause of action to eject the
3.
Ruhmoonissa
=1 Mussamut
Jan. 18 W.R.
Soopun
Mussamat
Chunder
Hari
Dassorathy
244;

Mahapatira vy. Rama Krishna Jana,
9 Cal. 26.
Gurulkal,
2 Orr y. Morithivanja
24 Mad. 653; Appa Rao Venkatadri,
17

M.L.J.

nathan

vy.

197;

see

Zamindar

16 Mad. 467.
8 Kunhi Mayan

also

of

Rama-

Ramnad,

v. Muhammad,

16

M.'L. J. 351.
4 Doorga Kripa Roy
Lathak, 18 W. BR. 465 ;
v. Kally Dass Roy, 8
Mahomed v. Kallanus,

y. Sore Janoo
Lobat Mollan
Cal 238; Lal
11 Cal 519.

§ Lobai Mollah y. Kally Dass Roy,
;
8 Cal 238.

§ Kuppu

Konan

vy.

Tirugnana

Sammandam Pillai, 31 Mad. 461.
7 Ammu vy. Rama Krishna Sastri,
2 Mad. 226; Subbrayay. Krishnappa,
12 Mad. 422; Vsman Aoya Akoth,
15
நர், L, J.
368;
மறறம
Amma,
Ittichiri
Nambudripad vy.
373; Burn and Co. v’
Mad.
37
Rusho Moyee Dossee, 14 W.R.
835;
Mohum ©Mahtoo 1. Meer 8710108001
Hoda, 21 W.B. 5; Lal Mahomed v.

Kallanus,

11

Nilkanath,
Kushaba

11

Bom.

Gal.

22
vy

Abai

L.

519;

Bom.
B.

Veder

428;

vy.

Bala

Amrita

Vaghmode,

1098;

Nakchedi

Bhagat v. Nakchedi Misr, 18 All 329.
8 Annayyav.

J. 355.

Chinnan,

20

M. L.

.
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But strict proof of denial

(CHAP.

is necessary 2,

XI.

There

is no forfeiture when the title of the landlord is not dented,
but the tenant sets up a permanent tenancy 3; nor when

the tenant does not question the validity of the lease but only
its assignment by the lessee 4; nora mere renunciation of
tenancy without denial of the landlord’s title 5; nor a
refusal by the tenant to pay rent till he knew who was the
rightful owner 6; nor setting up title in a third person
as co-sharer 7; nor mere admission in good faith by a
tenant under an agriculturdl lease of the superior right of a
third person to aportion ofthe land included in the tenancy without denying his landlord’s title to receive the en-

tire rent due to him
Disclaimer
before suit,

8.

As the cause of action to asuit for ejectment must be
based on some thing that accrued antecedent to the suit,
a disclaimer of the landlord’s title made in the course
of

the

suit,

as

in

the

written

statement

will

not

work

a forfeiture 9. But an allegation in the written statement of a purchase by
the tenant from third parties

before

suit

is evidence of a purchase

from

them

before

suif and therefore of disclaimer before suitl0,
1 Ishan Chunder

Chattopadya

vy.

Shama
Charan Dutt,
10 Cal. 41;
Ramgati Mohurer vy. Pran Huri Seal,
3.0. Liew. 201.
* Mahewson 1 Jadu Mahto, 12 C.
W.N. 525.

§ Abdulla Rawuthanyv Sabbarayer,
2 Mad. 346; Subba v, Nagappa, 12
Mad 353; Unhamma Devi v Veakunta
Hegde, 17 Mad. 218 ; Chinna Narayudu v. Haris Chandra Deo, 27 Mad
23; Kali Kishen Tagorey Galam Ali,
13 Cal. 3; Kali Kishen Tagore v.Golam

Ali, 18 Cal. 248; Purshattam Bapu v.
Datiatraya Rayagi, 10 Bom, 669 ;
Vithu v. Dhondi, 15 Bom 407 ; Lalu
Gagal v.Bai Motan Bibi, 17 Bom. 631;
Dodha Madharao v. Narayan Gudre,

18 Bom. 110; Venkaji Krishna Nadkarni vy. Lakhman

Devgi Kandar,

Bom, 354; Haidri Begam

20

vy. Nathu,

17 All 45, Contra, Baba y Vishvanatha Toshi, 8 Bom 298,
* Srimati Harmai Bibi vy. Sheikh
noe Haddal Huisan, 12 C. W. N.
587.
:

° Protab
Biraj Dossee,

° Mahewson

Narain

Mookerjee

vy.

C. W. N. 525,
7 Mea Matullahy.
967. 0, 619.
8 Abbakka Shetiah
(1914) M. W.N. 915.

9 Paidal

Jade

Mahtio,

12

v.

pullah,

Seshamma,

y. Parakal

Im-

bichunni Kidavw, 1 M. H. C. BR, 13;
Abdulla Rawuthan
y. Subbarayar,
2 Mad. 347 ; Sabba vy. Nagappa, 12

Mad, 353 ; Madavany.
yar, 15 Mad.
v. Vaikunta

Athi Nangi-

123 ;. Unhamma
Hegde,
17 Mad.

Peria Karuppan vy Subramaniam,

Devi
218;

31

Mad. 261; Purannath
Shaha
vy.
Madhu Khiulu, 18
Cal. 96; Nizamuddin v. Mamtazuddin,
28 Cal,
185;
Srimati
Mallika
Dassi
vy,
Makhan Lal Chowdry, 9C. W. N.
928 ; Pratap Narain Deo vy. Harhar Singh, 86 Cal 927; Vithw v, Dhondi,
15 Bom. 407 ; Dodhu v. Madhavarao Narayan Godze, 18 Bom. 110;
Haidii Begam vy, Nathwu, 17 All. 45
See however
Baba
y. Vishvanatha

Josht, 8 Bom,
228 ; Gopal
Rao
Ganesh vy, Kishorkalidas.
9 Bom,
527.

19 C. L. J. 77.

v.

Kiduri

Bai

M,

10 Kathijakutti
L. J, 415,

y.

Kuthussa,

20

ae

சோம.
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FORFEITURE.

In the case of a tenancy determinable by a notice to:
quit, the tenant forfeits his right to it by denying the
landlord’s title before suit 1. Any consideration paid by the
lessee for the lease is forfeited by disclaimer and he cannot,
in the absence of a provision to that effect, convert it into

a debt which

must be

paid by

the lessor

ramana

This

Bhatia

before the

principle

was

v.+Govindraja

Transfer

of

Property

applied

3, to

a

in

Venkata-

lease

executed

Act, and

such

Nathu, 17 All. 45.

* Kamumaran Nambiar y. Chindan
Nambiar, 18 Mad. 32.

* 31 Mad. 403.

* Padmanabhayya

Mad,

161;

29

v.

Ramakrishna

Ranga,

34

Mallay v,

Bapuraya, 23 M.
1, ர, 715.
In
the latter case Sir Arnold White,
C.J, who was party to the decision

in Venkataramana Bhatta vy. Govindaraja, 31 Mad. 403 observed that

it was decided as if it was governed
by the Transfer of Property Act,

a Korapalwu vy. Narayana, 38 Mad.

445,
§ Kali v. Fuzle, 9 Gal. 843 ; Kristo
Nath Koondoe v. Brown, 14 Gal; 176,

1 Section 112, T, P. A,

Procedure
before
ment,

eject-

Waiver

of

appli-

cation was doubted in subsequent cases # which held that
in the cases of leases executed before the: Transfer of Property Act, the institution of the action for ejectment on
forfeiture would: itself amount to the manifesting of the
intention to determine the tenancy.
The principle of these
decisions has been held applicable to agricultural leases 5,
A forfeiture is waived by acceptance of rent which has
become due since the forfeiture 6, or by distress for such
rent, or by any other act on the part of the lessor showing
an intention to treat the lease as subsisting, provided the
_ lessor is aware that the forfeiture has been incurred, but
there is no: waiver when rent is accepted after the institution of a suit to eject the lessee on the ground of forfeiture 7.
A suit for rent against a tenant for a succeeding year is
' Unhamma
Devi ர, Vaikunia
Hegde, 17 Mad. 218; Kathijokutti
Umma vy. Kathussa, 20 M. L. J. 415;
Ansar Ali Jemadar vy. Grey, 20.3.
403; Anandemoyi y. Lakshmichandar
8.0.L. J. 274; Haidri
Begum vy.

claimer,

before he can®

enforce the iorfeiture 2,
- Under the Transfer of Property
Act before the
lessor can be entitled to eject the lessee, it must be
shown that the former declared his intention to determine
the tenancy, and that such intention was declared by
some act or other before the institution of the suit

for ejectment.

Effect of dis-

forfeiture.

226

LEASES

AND

XI.

{€HAP.

~

INCIDENTS.

THEIR

a waiver of forfeiture incurred in the previous year 1, Waiver of one breach does not bar the cancelment of the lease

for a subsequent breach 2.

of forfeiture

tion after the occurrence

Reliefagainst
forfeiture.

lease, it is irrevocable

the

mine

Where the lessor is put to elecand

and elects to deterparties

cannot

by

&

‘Subsequent agreement revive the old tenancy 5,
Courts are expressly empowered to relieve against forfeiture incurred for non-payment of rent. Section 114 of the
Transfer of Property Act provides that “‘ where a lease of
immoyeable property has determined by forfeiture for nonpayment of rent, and the lessor sues to eject the lessee, if
at the hearing of the suit, the lessee pays or tenders to the
lessor the rent, in arrears, together with the interest thereon

and his full costs of the suit, or gives such security as the
Court thinks sufficient for making such payment within
fifteen days, the Court may, in lieu of making a decree for
ejectment, pass an order relieving the lessee against the
forfeiture ; and thereupon the lessee shall hold the property
This rule
leased as if the forfeiture had not incurred”.
tenant
and
landlord
of
hip
applies also to the relations
e of
differenc
a
is
created under a decree of Court 4. There
opinion in the Madras High Court whether the Court can
grant relief against forfeiture for non-payment of rent,
when a period of grace is fixed in the lease for its payment.
The decisions in Narayana Naika v. Vasudeva Bhatta ®,
Narayana Kamti v. Handu Shetty ®, Adiraja Shetty v.

Billa

Tyampa’,

Lakshmi

Maha

y.

Lakshmi ®,

and

Tungama Shettatti v. Korattie Shettitt 9 hold that the Court
has no power; while the contrary view is taken in Appayya

Shetty v. Mahammad Beary 10.
Limitation
against landlord.

When a tenancy for years is outstanding, no adverse
possession against the tenant will bar the landlord’s right
1 Jogeshuri Chowdhrani v. Mahomed Hbrahim, 14 Cal. 33.
1 Cutenho v. Souza, 1 M.H.

15;

Dula

Chand

Sahoo, 8 W.

v. Meher

R. 188;

Chunder

C.R.

Chand
Nath

Missir vy. Sirdar Khan, 18 W.R. 218,
8 Chengiahy. Raja of Kalahastv,
94M. L. J. 263.

‘ Balambhat

v. Vinayak Ganput-

rav, 35 Bom, 239, ~
615M. L. J. 208.

ரது

790M.

L. J. 944,

891M. L
C.
9161.
099M. L J. 381,
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to possession
at the end of the term 1. The contrary view
was taken by Sundara Ayyar, /. in Ambalavana Chetty
vy. Singaravelu Udayar *. Limitation for recovery of possession begins to commence as against the landlord on the
determination of the term, where there is nothing to indicate that a fresh tenancy has been entered into 8. When
the tenant holds over and pays rent to the landiord, he
becomes a tenant from year to year and his possession is not
adverse to that of the landlord until that tenancy is determined 4, The Madras High Court has held that a person who
lawiully came into possession of land as tenant from year to
year or for a term of years cannot, by setting up during the
continuance of such relation any title adverse to that of the
landlord inconsistent with the real relation between them,
—and that however, notoriously and to the knowledge of the
other party—acquire, by the operation of the law of limitation, title as owner, or any other title inconsistent with
that under which he was let into possession 5. The mere
setting up of an adverse title by the tenant will not put an
end tothe tenancy, though it will render him liable toeviction
at

once, and until the landlord

puts an endto

the

tenancy,

limitation does not run against him 6. In Vadapalli Narasimham
y. Seetharamamurthy 7,
it was held that the
representatives of a tenant on sufferance who entered into
possession after his death were not tenants within the mean.
ing of article 139 of the Limitation Act and that a suit against
1 Ramanathan Chetty vy Pullikutti
Servai, 21 Mad. 288; Tunasi Pillai
v. Siwwagnanam Pillat, 19 M.L,J.347;.

Seshamma Shettati vy, ChickyaHegade,
25 Mad. 507; Vadapalli Narasimham
v. Seetharamamurthy, 31 Mad. 163;
Davis vy Kazee Abdui Hamed, 8 W.R.

55;

Womesh Chunder

Goopte v. Raj

Narain Roy, 10 W. R. 15; Krishna
Gobind Dhuryv.
Mari Churn Dhur,
9 Cal. 867; Sarat Sundari y. Bhoba

Pershad, 13 Cal, 101; Ganga

Kumar

Mitter v.

2# Cal.

Asutosh

Goswami,

863; Kishwar Nath Sahe Devv. Kali
Sankar

Sahai,

10 C, W.

N. 843.

_ 7 (1912) M. W.N. 669.
® Seshamma Shetiati y. Chickya
Hegade, 26 Mad. 507;
Vadapalli
Narasimham

vy. Seetharamamoorthy,

31 Mad. 163 ; Kandasami Mudali v.
Sadagopa Mudali,16
I. ©. 546;

Sangila v. Maruthamuthu, 20 M. L.

J. 131; Kishwar Nath Sahi Dev v.
Kali Sankar Sahi. 10 0..W. N..848;

Madan

Mahan

Gossain

y. Kumar

Rameshwar Maliu,7 0 LJ. 615; Pusa
Maly. Makdum Baksh, 31 All. 514 ;

Kantanpa ௭, Seshapa, 22 Bom 393 ;
ee
vy. Dayt Bhan, 24 Bom,
* Linga Reddi vy. Venkata Krishna
Rao,

21

M.

L. J. 166.

° Seshamma

Hegade, 25 Mad.

Shettati y-

Chickya

507 ; Ramaswamy

Naick vy. Thangammal,
26 Mad.
488 ; Vadapalli Narasimham vy. Seetharamamoorthy,

ட $

31 Mad,

Srinivasa Iyer v.

Pillai, 24 Mad. 246;

163.

Muthuswamy

SeshammaShet-

tati v. Chickya Hegade, 25 Mad. 507.
7 31 Mad. 163.
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them for possession was governed by article 144; but this
view was doubted in Subbraveti Ramiah v. Sundala Ramamna \. The fiction of a tenancy by sufferance after the
expiry of the lease can not be applied to agricultural leases
and therefore adverse possession in such cases does not

begin,

unless

the

possession

surrenders

actually

tenant

of the land to the landlord 2. In Malabar there can be
no adverse possession by the tenant against the landlord
until he has been paid the compensation due to him for his
improvements %. Mere non-payment of rentfor any length
of time will not constitute adverse possession, unless it was
accompanied by denial of the landlord’s title for more than
twelve years prior to suit 4. When once the relation of landlord and tenant is established, it lies on the

Permanent
tenancies in
South

Canara.

to show

tenant

his title by adverse possession 5, Justin the same way a
person can prescribe for the full ownership, he can equa
prescribe for a limited interest therein 6,
In South Canara, permanent tenants are known as
Mulgaint or Mulgent tenants. Mulgeni is defined in Wilson’s
Glossary as “the tenure of an original occupant, either of
‘new or previously uncultivated lands with hereditary
corresponding

with

the

tenure

fixed rate,

or land at a

or of a hereditary farm

succession,

of

non-

hereditary

the

proprietary cultivator of the North-West Provinces’,
~

1 33 Mad. 260.
2 Ganapathi Mudali y. Venkata
Lakshminarasayya, (1914) M. W. Ny,
728.

3 Kunhi Kuthiali Hugi v. Arotoni
Goosa, 24M. L, J. 472.
4 Tiruchurna

Perumal

Nadar

vy.

Sanguvein, 3 Mad. 118; Jagganatha
Pandiajiar” v.
Muthia Pillai, 14
M. L. J. 477; Lakshmi Narayana
v.
Zeminder of Vallur, 29-#ad. 42;
Sriramulu vy. Jogiraju, 24 M. L. Ji
288;
Rango Lall Mundul vy. Abdul

Gaffoor, 4 Cal. 314 ; Ramacharan
Chowdhry
v,
The
Administrator
General of Bengal, 6 C.L.Jd. 272;
Madan Inohan Gossain vy. Kumar
Rameshwar Malia, 7 C.J. 615.;
Rameshar Koer v. Gobardhan Lal, 7
03.9. 202; Birendra Kishore v. Roshan Khan, 39 Cal. 458; Anurba Krisha Roy vy. Asutosh Dutt, 9 0. W. N.

122; Srinath

Roy v. Sattyar Kerkrr

and

Sen, 18 C. L. J, 660; Dadoba y.
Krishna,
7 Bom.
84;
Tahia
v.
Sadashiv, 7 Bom. 40; Abdul Karim
y. Chinna Bibi, 19 I. C. 119.

5 Tiruchurna Perumal Nadar vy.
Sanguvien, 3 Mad, 118.
5 Sankaran -y. Periasami, 18
Mad. 467; Swbbayya vy. Maddleliah
17 M. L. J. 469; Ishar
Chandra
Mitier v. Raje Ramrangan Chuckerdutty, 2 C. L. J. 125 ; Icharan Singh

v. Nilmoney Singh, 85 Cal. 470;
Gopal Krisina vy. Lakhiram, 11 C.
W. N. 634; Kali Charan Saha vy.
Dabruddin

Protab

Ahmed,

Narain

18

I.

Mukerjeey.

GC.

616;

Biraj

Dasi, 20 I. C. 823; Yamunabhai v,
Dhindi, 5 Bom. L.R. 186; Trimback v, Sheik Gulam Tulani, 12 Bom.

ii, R. 2083 Thakore Fatesinghyi 3,
Dalal, 27 Bom 215.

7858,
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as long as the stipulated rent is paid: a
indefeasible
and. Mulgenigar as “a hereditary
lease”;
perpetual
lease, not
a perpetual
tenant holding
cultivator, a
Gainz
word
The
removeable as long as he pays his rent’ 1.
means “‘rent paid to the landiord or proprietor” 2. Mulgeni
is also knownas Kayamgeni and Nigdigeni;and a Mu/geni
granted in consideration of a premium is known as ArdhaThe ordinary formof mulgeni is one fixed in
mulgeni.
money ora quantity of produce, and rent is never payable
in South Canara by a share of the produce 3.
A Mulgent tenancy is a tenancy for ever ata fixed rent.
When the revenue payable to Government on lands held on
. Mulgeni is increased, such increase is to be paid by the Mudgar and not by the Mulgenigar 4. This species of tenure is
as good as a freehold, and the mulgenz tenant is rather a kind
of subordinate landlord or sub-proprietor 5. Itis hereaitary 6,
and the tenant can sell, mortgage,

lease, bequeath

his lands

and in default of children, can adopt -and pass them to his
adopted son 7; the purchaser or the heir stands in every
way in the same respect towards the landlord as the original tenant did 8. When the latter dies without heirs, the
lands revert to the former 9. In the Mulgeni chits now
against alienation are inserted.
conditions
executed,
When the tenant is evicted, he is entitled to compensation
for improvements made by him 10,
Mulgent tenancies were divided into Nair mulgeni and
Shud mulgent. Nair Mulgenvis derived from the tenants
having held of the nairs who were in former times the
masters of the country, but the more common opinion
derives it from the agricultural services which gave the
right of ploughing, the word naz signifying a plough 11,
The descriptionof the mnair mulgeni given by the select

committee

in the Fifth Report 12-is wrong, as it applies to

%

1 Wilson, 354.
2 Tbid, 162.

ட

8 Fifth Report, IL. 78.
4 Vidyapurna
Tirthaswami y.
Uggannu, 34 Mad. 231 ; Basu Kuwmthy v' Venkamma Hegadathi, 9 M.
L.T. 385.

6 Fifth Report I1, 456, 472, 481,

5
1

Ibid.
Tbid, 472.

8 Ibid.
்
9 7648, 78, 456, 481,
10° Ibid, 78, 472.
Ibid 468,
பிம் அர

Mulgeni.

Nair mulgeni
and shud
mulgeni.
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xi.

mulawarg and uot to nair mulgentit.
Shud mulgent is
a tenure by simple purchase 2. Wilson? says what is
intended by shud is not verifiable, unless it be-suddh, pure,
simple. Nair
Rights of ©
mulgeni
tenants.

Vaidageni.

it

Permanent
tenants in
Tamil
districts.

mulgent

is

more

ancient

and

more

secure

than the other.
There is no presumption
that a tenancy is either
mulgent or chalgent 4, and when a tenant proves immemorial possession 5, and
even
possession
for forty
years ©, the presumption is in favour of mulgeni.
A
mulgent tenant being only a tenant in perpetuity, the law
applying to an occupancy tenant does not apply to him 7, and
therefore he,is not entitled to cut timber or fruit trees standing at the date of the grant 8. But in the absence of a
prohibition in the lease, he is entitled to cut and appropriate
trees in the holding planted by him or of spontaneous
growth 9,
ey
:
Leases
for terms of years are known
in South
Canara as Vaidagent. Both with this and the mulgent, it is
not infrequent to have a progressive rate of rent. This is
especially common
when the lease is of land, which
is

proposed

to

plant

is then

up

as

a

garden

the tenancy

part

and Kwuikanom in the southern part 10, ~
In the Tamil districts permanent and temporary tenants

are

known

by

called Nadugi

cocoanut

and

certain

names,

and

in the northern

it

is

not

safe

to attach too much weight to the meaning of words:
alone, which may not have the same meaning at different
times and different places!!. Permanent tenants are known
as Resident payakarries, Ulkudi payakarries or Ulkudis
in the Chingleput District and as Ul-purakudis, Ullur
1 Wilson, 854; Vyakunta Bapuji
vy The Government of Bombay, 12
Bom.

H. CG. R, app. 1 (79).

2 Fifth Report, Il. 468.
8 Glossary,

4 Kittu

354.

Hegadthi

v. Channamma

§ RaghavaCharluy. The Secretary

7 Gangamma
Mad. 253.- -

® Gangamma

Charyay. Anthakki, 29 M.L.J. 314.
® Krishnacharya

Shettathi, 30 Mad, 528.
5 ibid.
்

of State, (1915) M. W..N 271.

Mad. 253; Latifa Bibi v. Narayana
Chari, 17M. L. T. 202: Krishna

y.

Bhomakka,

33

y.

Bhomakka,

38

vy. Anthakki, 29

M.L.J. 314.
1° South Canara Dt. M. 131
Per Kindersley,J in Krishnasami
Pillai
Mad.

y. Varaduraja
345;
Mayandi

Ayyangar, 5 Chettiar v,

Chokkalingam Pillai, 27rMad 291:31
I,

A.

Piliai
485.

88,

reversing

Chokkalingam

vy, Mayandi Chettiar, 19 Mad
ட்
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purakudis, Purakudi-uls or Ulkudis in the Tanjore District.
When
the owners of lands were unable to cultivate
all their lands either through sex, age or other causes, they
‘called in the aid of others to cultivate them.
‘The latter
might have been unwilling to cultivate, unless a permanent
right in the lands was given to them, which was accordingly done; or it might have been claimed
by them
from having cultivated
the same land for generations,
or granted to them as an inducement to bring into cultivation the hitherto uncultivated lands.
Ulkudi means “a cultivator, who, though not a_ proprietor,

has

inherited the land he

cultivates, and cannot be

dispossessed as long as he pays the stipulated rent’’ 1.
In
the Chingleput District they have a sort of life interest in
the lands they cultivate 2, and cannot be dispossessed of
them as long as they pay the accustomed rent 3. They
cannot
sell, morteage or transfer for valuable consideration their Jands 4. Their heirs succeed to them and
in default of them the lands revert to the landlord 5. They do
not participate in the fees and privileges of the mirasidars,
to whom on the contrary they pay fees.
Though they
have got a hereditary right to their holdings, they are not
occupancy tenants, as they have not the right of alienation 6,
Inthe Tanjore District also they have a hereditary 7 and
inalienable right to their holdings 8,
Permanent

tenants

are

known

also

as

Sukhavasi

tenants.
A Sukhavast
tenant literally
means
“one
not bound
to any particular spot by the possession of
houses or lands, but lives comfortably
by trade
or
industry 9.” Though in their origin Sukhavasi tenants
were only temporary
tenants as their name
implies,
in later times they acquired the status of permanent
tenants.
‘Thus they are classed as wlkudis having a permanent right to their holdings without power, however, to sell
1 Wilson,

400.

26M.

? Mirasi Papers, 9, 32, 59.
® Tbid, 214. 218,

°

380.

* Ibid, 46. 48, 191. 214, 218.

* Ibid, 47, 214, 217.

® Chinnan y. Kondam Naidu,

L. J. 169.

்

7 Mirasi Papers, 96,
8 Mahomed

Meera

cayer v. Ramalingam
1M.

W.N.

84.

231
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Levvai

Mara-

Pillai, (1911)

9 Wilson, 492; Mirasi Papers, 59,

Rights of
Ulkudi
tenants.

Sukhavasi
tenants.
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them without the mirasidar’s consent 1. They are entitled to compensation for the loss of their interest when
their holdings are taken up by Government under the Land
Acquisition Act 2, and cannot be ejected by the mirasidar 8.
Temporary
tenants in South Canara are known
as Chalie gaini or chalgeny tenants, who are tenants at will4.

The tenancy is usually allowed to descend from father to son
at the original rent agreed upon, but the landlord has got
the right to raise the rent or oust the tenant 5, ‘T’ne latter is
entitled to compensation for everlasting improvements
made by him before he is evicted ©,
Such temporary
tenants are
known as parakudt
payakarries or parakudis inthe Chingleput Disvrict and
purakudis or Anyakudis in the Tanjore District. Puyakari
is derived from payir-kari or karan?.e. one who cultivates 7
and

means

“‘a

temporary

cultivator,

one

who

culiivates

the land of another for a stipulated term and a given share
of the crop” 8, and a purakudi means, “a migratory or nonresident cultivator,

one whose

home

is another

place,

one

not a member of the village community and having no
proprietary rights, but holding and cultivating lands in the
village either for a stipulated term or at pleasure9”’. They are
only temporary cultivators who cultivate tne lands of another
either for one or more vears but mostly for a stipulated term,
and a given share cf the crop, which is known as purakudywaram,
Their rights are never hereditary nor transferable
by sale or otherwise and unless special agreements are entered into, cease with the year 10. he word purakudi prima
facie means cultivators without occupancy rightsll.
The
_word

Ulavadai

1 Appaswami
gappa Nattan,

Mudaly
4 Mad.

* ibid.
5 Chellappa
Raghava

means‘‘ the

Chary,

v.

Ran-

367.

act

of

p

ploughing:
ம.
ம

Mirasi Papers, 213, 380.
§ Wilson, 412, Mirasi Papers, 93,

1 M.L

BR. 28.

® Wilson, 400; Mirasi Papers. 96.
10 Mirasi

rajav.

7 The other derivation is from pa:,

Sannadhi,

raja Ayyangar,

' the foot and karidan
to
labour,
Mirasi papers, 59; this derivation

be taken

to

be

Papers,

wrong,

10,

46, 59, 93.

96, 137, 191, 2138, 216, 380.
Krishnasami Pillai vy. Varada-

5 Fifth Report II. 473, 481.
6 ibid II. 78, 473.

now

right
to
ஐ

96
Natian y. Streenivasa

‘ Wilson 99; Fifth Report Il, 78,
468.

_ may

the

5 Mad.

345;

Gyana Sambanda
11

Mad.

77;

Thiaga-

Pandara
Mayandi

Chettiar v. Chokkalingam Pillai, 27
Mad

291;

811. A. 83,
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Rules of
construction.

XII.

OF GRANTS: AND
(a) GRANTS.

LEASES.

The general and perhaps the best rule in the construction of grants is to construe each grant according to its

words and decide each case on its merits.
ever, aS observed

There

are how-

by the Privy Council in Lalit Mohun

Sing.

Roy v. Cherkkun Lal Roy 1, two cardinal principles in the
construction of wills, deeds and other documents, namely
first, that clear and unambiguous dispositive words are not
to be controlled or qualified by any general expression -of
intention and secondly, that technical words or words of
known legalimport must have their legal effect even though
the executant uses inconsistent words, unless those inconsistent words are of sucha nature as to make it perfectly clear that the testator did not mean to use the
technical terms in their proper sense.
Instruments in-

India not being drawn up by professional people, should be

liberally construed 2.
They ought to be construed ina way
as to make them legal3 and to bring all their several
provisions into harmony
with one another 4. It has
been stated as a general proposition that ancient grants
may
be explained by modern user 5, but this can be
done only if there is an ambiguity in the grant 6 As
between private parties. a doubtful grant is to be construed
1 94 Cal, 834 : 24T. A 76,
2? Ram Moni Dasi y. Ram@opal
Saha, 120. W. N. 949.
ட்
® Bijoy
Krishna
Karmakar yv.

Ranfit

Lal Karmakar,

(699).
4 Ananda Prasad

38 Cal.

Mukhopadya

694

y.

Mathura Nath Nag Mazumdar, 9
0.1, 7, 585 (589),
;
5 Nityahari Roy vy. Dunne, 18 Cal.
652 (658).
® Kulada

Prasad

Deghoria

Kalidas Naik, 20C. L.J. 912,
Aes

ஏ.
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in favour of the grantee 1 and thisrule does
construction of grants between the Crown and
which has already been dealt with 2. The rights
a contract are to be judged by their intention at

not apply to
the subject
of parties to”
its daté and

by that law by which they intended or may justly be presumed to be bound, and this rule can only affect the parties to
the contract and not strangers nor deprive. them of their

statutory

rights 3,

The

construction

placed

upon

an

instrument by a court of law or equity is not binding upon
another Court as regards the construction of another document couched in somewhat different language, when it
‘is not part of the same transaction 4. Generally the name
given by the parties to a document is not conclusive as to
its nature ; but it cannot be lost sight of when the document
is ambiguous and is susceptible of more than one interpre‘tation as to its title and scope 5. Any improper construction
put upon a deed

by a party to it cannot

be

allowed

judice his rights upon its true constructicn 6,
document is not to be construed by reference

document

which

is not

between

the

to pre-

An earlier.
to a later

same

parties 7;

nor is aN ancient document
to be construed
light of present usages or modern understanding

law §; nor is it allowable to read

into

an

in
of

the
the

agreement

a

section in an Act subsequently passed 9, The misapprehension of the parties that a. zemindary was impartible
when it was really partible cannot make it partible or alter

the legal course

of descent 10,

—' Higgins v. Nobin Chunder Sen,
110. W. N. 809; The Secretary of
State

v.

Forbes,

16

C.

L.

J.

State, 29 Bom. 19 (28).
®° Hussein Khanam y. Ali Husain

217;

Khan,

Bhoja Haridas Adhikariy, Bhagabati
Dasi, 18 ©. L. J. 48.
7 ante, Chapter VI. p. 100,
® Per Oldfield, J. in Puchakayla
Jagganarkulwv. Manager, Nandigam

estate (1914) M. W. N, 939.

‘ Nurjahan Begum vy. Faghpur
_ Mirza, 3A. L. J. 64 (P.C.); Dhanukdhari Singh v. Nathima Saht, 11
C. W.N.

848 ; Sitaramfi y. Jadunath

Scere
Singh, 241.0,72.
® Kalabhai v. The Secretary of

4A. L. J. 375.

™ Baneswar

Mukerji

vy.

Umesh’

Chandra Chackrabarti, 87 Cal. 626 ;
Chandra Kumar Singh Roy v. Kali
Prosad Chuckerbutty, 9 I. 0, 223.

* Nemai

*

Chandra Bose vy. Maho-

med Basir, 90. .

J, 475.

° Thakur Ganesh Baksh v. Thakur.
Harihar Baksh, 26 All. 299 . 31.1.A,
116;
a
Aaa
10 DeviGaru'v. Lakshmi Suryanarayana Dhatrazu Bahadur Garu, 20

1780, 266 (2, 0):

Me
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expositio as a guide

tion of documents may be resorted

XII

to the interpreta-

tol.

In

Raghojirao

Saheb 2 it was pointed out that

“Saheb y. Lakshmanrao

the application of the principle was often attended with
great danger and that great care must be taken in its application and that it was legitimate to have recourse to it
when the dccument was ambiguous and the ambiguity coveA
ved the geographical and pecuniary extent of the grant.
document
statement contained in a contemporaneous
between the same parties furnishes a legitimate aid to

Aid may also be sought forin the surroun-

construction 8.
ding

occasion

the

and

circumstances

on

the grant was made“.

object for which

which

and

the

The conduct of

having allowed the grantee’s heirs to
in
the parties
enjoy the property after his death was taken into consideration by the Privy Council in deciding whether the grantwas limited to the grantee’s life or not 5, The evidence
of surrounding circumstances and thesubsequent conduct

parties

of the

only

can

be

resorted

to

when

the

grant is ambiguous’®, and subsequent conduct, though it
may throw light upon the nature and origin of the tenancy
cannot be taken to affect its terms 7; but where the terms
of a grant are unambiguous, the nature of the tenancy
of the
cannot be altered by the subsequent conduct
oi the parties may
conduct
parties 8. ‘Tne subsequent
alter the nature of the tenancy for the benefit of undertenants, but in no event can it prejudice them 9,
' Abhivam Goswami
Charan Nandi,
36 Cal,

v. Shyama
1003: 36 I.

A. 148; Raghojirao Saheb y, Lakshட்டு Saheb, 36 Bom. 639: 891. A,
+86

Bom.

-§ Durga

689:

39T

A. 202.

Prasad Singh y. Rajen-

dra Narain Bagchi, 87 Cal, 293 (810).
* Gulabdas Jagjivandas vy. The
Collector of Surat, 3 Bom. 136: 6 I,
A, 54. Dostbai v. Ishwardas Jagjivandas, 9 Bom. 561, affirmed on appeal
1908810604 ஈ. Ishvardas Jagjivandas,-15

ae

hh 4 aed Addie

Lekhraj

Roy

es

‘i

y. Kunhya.Singh,8

Gal, 10! ¢T Ag

8 Christian vy. Tekaitini Narbada
Kunwari, 90. li, J. 421 ;. Midnapore
Zemindary Co, Limited y. Bamapada
Roy, 13 OC. L. J. 485; Hedayet Ali v.
Kamalanand Singh, 176. L. J. 411;

Kulada Prasad Deg Woria vy. Kalidas
248102, 200,

1, 9, 212,

ர பிர%2ீழ 11713. Mondal y. Sudharam Masri, 8G, W. N. 761.
s §® Promotho Nath Kumar y. Nilmani Kumar,

14 C. L. J. 88: contra,

Midnapore Zenindary Co. Limited y.
Sham Lal Mitter, 15 C, W, N, 218.
° Mahesh Jha y, Manbharan Mia,
60, L, J. 522,
ல்

போது,

ஊர]
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A grant of income or of rents and profits conveys an
interest in land 1. Agrant in these terms, “ Building a
house, I shall have no right to sell the ground to another”
is not a grant of any interest in the land and the word “‘sell’’in
cludes an alienation of any kind, such as mortgage or lease 2.
A grant of jand asa present for the purpose of planting a

garden, containing no words

making it

descendible to the

heirs of the grantee nor expressly limiting it to his life is
only one for his life 3; similarly also isa grant made subject to faithful service 4. Where the object of the grant is the
maintenance of the grantee, it ensures only for his life and
is not extended by the use of the terms
‘ hamesha”

(forever) 5or

“ as proprietor” 6.

When lands

adjoining a

highway or river is granted, the half of the road or half the
river is presumed to pass, unless thereis something either
in the language of tne deed, orin

the

mature

ofthe

subject

matter of the grant, or in the surrounding circumstances,
sufficient to rebut the presumption; and this though the

measurement of the property which is granted can be satisfied
without including the half of the road or half of the bed of
the river; and although the land is described as bounded by a
‘river or road, and notwithstanding that the map which
is referred to in the grant does not include the half of the river
or the road.
Tne above rule of English law was applied

to India by the Allahabad

High Court in Balbir

Singh v.

The Secretary of State 7,but such application was doubted by
Sadasiwa Ayyar,
J.8and Oldfield J.° of the Madras
High Court.
A permanent sanad granted tothe zemindar of
Singampatti
in 1802, after
containing
the usual
recitals one of them
setting forth that the object of
the grant was to confer upon
the zemindar and his
’ Christian y. Tekaitini Narbada
Kunwari, 9 C, L. J. 421.
* Rajlakar
vy. Narayanbhat, 8
Bom H. C. 8. (௨.௦, j.) 63.
:
® Syed
Mahammad
Khan
4,
Maharajah

90.

்

‘ Ibid,
5 4212-00)

ச
ர.

Ram

பவ

1187௭8,

:
Nissa

பி

1
v.

7 0.1.4,

ல

WTassadug

ஹி

®&
jun
7
8
tary

Ramashar
Singh, 23
92 All, 96
Menakshi
of State,

Whe

Secretary

Bakhsh Singh v, ArAll, 194: 281. A. 1,
Amma y. The Secre26M. L. J. 385 (404)
of

State

v.

Jan

aki-

ramayya,
9 ந, ம், ர, 889 (420),
3,
State
of
Secretary
®° The
889
Janakiramayya, 29 M, L. J,

ம...

;
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in
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their

land

specification

or

for all

descrip-

tion of the lands which it was contended to convey
but stated in general terms that the zemindary as then

held and possessed
note

specifying

prising

the

by the grantee.
the names

zemindary.

of

It

There was a marginal

three

was

villages

suggested

then

com-

before

the

Privy Council that the effect of the marginal note was to
limit the grant to those three villages but the Privy
Council held that a marginal description of the villages
existing at-its date could not control the plain terms of the
grant or be taken as definitive of the extent of the land,
cultivated or not, which was held and possessed by the
zemindar of the villages enumerated, and that he was
entitled to all lands which he could show either by direct
evidence or as a matter of reasonable inference as being

held and possessed by him at the time he obtained the permanent settlement 1.-In

consequence

ofa

rebellion

in

1799 in which the zemindar of Parlakimedi took part,
the government in 1800 declared that the zemindary

was forfeited and that the Bissoyis were thenceforward
to pay their revenue directly to the Collector and tobefor ever under the Company’s immediate authority.
It was also then declared that the
due course restore the zemindary

exception

of

the

lands

held

by

Government would in
to his son
with
the

the

Bissoyis.

These

Bissoyis held the Maliahs as service tenure in respect
ot which they paid kattubadi to the zemindar and besides

the Maliahs they held other lands which they occupied
and cultivated for their own support.
In the regrant of
the zemindary in 1803 the lands excepted were
variously

described as “‘ lands held by

the Bissoyis,”

“ possessions of

the Bissoyis,” “all lands and russooms
or fees heretofore
appropriated to the support of the police establishments.”
The

zemindar

raised

the

contention

1 The Secrétary of Staie v. Sivasubramania . Thevar, 15-Mad. 101

18 I, A, 149; affirming Sivasubdra-

that

the

exception

maniay, The Secretary of Sia
Mad, 285..

oe

9

“நேற, ஊரா]
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related only to the lands occupied and cultivated by the
Bissoyis and not tothe Maliahs but the Privy Council overruled this plea and held that the exception included the
Maliahs as well 1. In the year 1797 the Maharaja of Vizianagaram granted a lease expressed in terms of a pious
gift in favorof S of certain lands in the village of C to be
held by him and his heirs at a certain quit-rent.
Subsequently other villages were given at different times in lieu
of the lands in C and finally in 1811the grantor’s son conferred on S the village of Bata certain quit-rent to be held
by the grantee and his heirs from generation to generation
for the satisfaction of Sri.
Onthe
death of the grantor
the lands were attached and the grantee’s son dispossessed.
In 1863
the representatives of the grantee presented
a darkhast to the
zemindar
which
stated
that the
village was granted to their grandfather and had been
attached and concluded as follows, ‘In the event of your
Highness be pleased...... and grant my share of lands
in that agrahara,
I shall pay the kattubadi fixed by your
Highness and be bound by the Cirkar’s orders.” Upon these
darkhasts the Maharaja issued an order to each of the petitioners which differed only intheamount of rent, the total rent
now being raised from Rs. 41 under the grant of 1811 to Rs.

The Secretary

of

State,

28

Mad..

~~ ©

possession, pay the kattubadi every year and be bound by
the cirkar’s orders.’’ Thereupon each of the petitioners executed a sanad engaging to pay the rent and act up to the
orders of the sirkar. Subsequently the zemindar tried to eject
them treating them as tenants from year to year. The
Privy Council agreeing with the High Court negatived this
view and held that the grant of 1863 was a grant of anestate, in all respects, save the grant of quit-rent, similar in
fenure to that ‘which had been granted in the year 1811,
namely a tenure in perpetuity and observed that, when the
Maharaja ordered that the grantees were to take possession
and
ordered
it to be given
to them,
he intended.
that they should hold it at the increased rent, in the
“1 Raja of
Parlakimedi
உ,
180; 321. A. 53.

uu

253-6-7 and concluded as follows “‘you shall accordingly take
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same manner as they had done before the attachment 1.
Where the Government purchased a mitta sold for arrears
of revenue and restored it to

the son

of the

the

deiaulter,

law will imply that the restoration or grant in the absence
ofa special contract to the contrary will carry with it all
the rights of water and other easements of necessity existing
at the time of such restoration or grant 2.

Value of
orders.

Conflict
between

An hookamnamah being only a direction from a government Board or officer to others engaged in the Revenue
Department cannot create of itself any new law or impose
any new obligation on existing tenures from which they were
antecedently free; butit may indicate in many cases subsequent toit the terms of engagements and be proof of
conditions of tenure in such cases 3. The report of the
circuit committee appointed by government to the settlement of revenue cannot affect the righis of the mukhasadars
as against the zemindar 4; neither does the permanent
settlement with the zemindar affect the right of the
jagirdar 5 nor the settlement of the Inam Commissioner
with the inamndar affect the zemindar’s rights against
the latter © But where the plaintiff in taking settleexpressly stiment of certain lands from Government
pulated that he would be bound to recognise the rights of
intermediate holders, subordinate holders, raiyats and
in. the settlement papers, he is bound
recorded
others
to recognise them, even though they are incorrectly registered and had no real existence 7.
Where there is a description of land in a conveyance or
lease setting forth the boundaries and specifying the area,

the land within the boundaries préma facie passes by the

boundaries
and extent.

7 Vizianagaram
Maharaja
vy.
Suryanarayana, 9 Mad. 307: 13 1.A.
82; Vizianagaram Maharaja
ramarajw, 19 Mad 100.

2 Maria

Susai

Mudahar

v. Sita-

y.

The

Secretary of State, 14 M. L. J. 350.
® Brett v. Hilaiya, 13 M. I. A. 104
(110).
5
5

_* Venkata Narasimha Appa Rao 1,
SobhanadriAppa Rao, 29 Mad. 52 (57)

33 I. A. 46; affitming Sobhanadri
Appa Rao y. Venkata
Narasimha
Appa Rao 26 Mad. 403 (409).
5 Forbes v. Meer Mahomed Tuquee,
13M.

I. A. 488 (460).

5 Sobhanadri

krisinamma,

16

Appa
Mad.

Rao v. Gopal-|
34;

Surya-

narayana vy, Appa Rao, 16 Mad 40,’ Chandramoni Mohanti

vy.

Man-

matha Nath Bose, 11 ©. L. 5.68.

+
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deed 1. The principles governing such cases were elaborately
dealt with by Doss J in Durga Prasad Singh v. Rajendra
Narain Bagchi 2. He observed, “‘ The primary canon of
interpretation of a.deed or grant, where there is a conflict
between the description of the boundaries of the land conveyed and the description of the quantity, unquestionably
is that the description of the boundaries, if it is precise and
accurate, dominates the description of the quantity.
On
the other hand there is a supplementary canon equally
well established, though instances of its application are
much less frequent than those of the other, that if the
description of the boundaries is vague and uncertain, it yields
to the description of the quantity.
These two canons are
in tact illustrations of, and may be summed up in, a more
general principle that where there are two conflicting descriptionoi the subject matter of the grant or two conflicting parts
of the same description, that which is the more certain and
stable, and the least likely to have been mistaken or to have
beeninserted inadvertently, must prevail, if it sufficiently
identifies the

and

hence

subject matter.

inflexible

construction,

which

This, again, is not a rule of law

in its

character

serves

as

but a mere

a safe and almost

rule

of

infallible

guide in determining the intention of the parties, which is
the touchstone of true interpretation. Indeed, it is all controlling and predominates over all elements of description
of the subject matter’.
But itis only when the boundaries
can be ascertained with perfect certainty that itis permissible
to inter thatthe intention was to convey to the grantee all
the lands comprised with the boundaries; and where they are
uncertain, then the description by extent prevails 8. Where
the boundaries are of a shifting character and the property
leased is liable either to diminish or increase by process of
1 Sheeb
Chunder
Mahmeeah
vy.
Brojonath Adithyu,
14 W. R. 801;
Ananda Prosad Mukhopadya vy. Mathura Lal Nag Mazumdar, 9 C.J.
585.

387
by

Cal.

298

reversed

the Privy Council,

Singh

v.

Rajendra
31

Durga

on

facts

Prasad

Narain Bagchi,

41 Cal.
493:
40 I, A 223; Pem=
maraje
Venkiah v. The Secretary
of State, (1910) M.W.N. 456; Zemindar of Pachipenta y. Maharaja of:
Jeypore, 28 M. L, J, 97

5 Kumar

Rameshar Maha v. Ram

Parak Hazar,

14 0. W.N.

268,
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sons

and

The words

grandsons

create an alienable

Mokurari

[CHAP.

XIt.

accretion, as in the case of lankas, the description by area
goyerns the deed 1,
ஆ
(b) LEASES.
Where there is a document creating a lease, the question
reduces itself to one of construction of words therein.
In
construing them regard must be had to surrounding
circumstances and one of them is what possession was given
by the lessor and accepted by the lessee 2,
‘The counterpart ofa lease may be looked into for the purpose of
interpreting it 8. A lease in favour of a man for an
indefinite period enures only for his life and passes no
interest to his heirs, unless there are some words showing
an intention to grant a hereditary interest.
But this rule
does not apply when the term is fixed or can be definitely
ascertained by referring to the interest which the grantor
himself has in the property 4. Where no term is fixed
in the lease and the lessee is given the option of holding
as long
as he pleases, it is determined
by the death
of the lessee 5.

and istemrari.

OF GRANTS.

“‘you are to enjoy, you and

from

interest

generation
in

to

perpetuity

your

generation,”

ata

fixed rent;

but not the words “ you must pay every year government
dues... besides the fixed amount, there will be no oppression
on account of cesses’ 6; “‘so long as the rent is paid, I
shall have no power to resume the land” 7; “both of
you shall together pay the chavadi (land tax) money and
deliver jwarl grass...from year to year, have peaceful enjoyment’ 8,
The words istemrary and
mokurari
are both of
Arabic origin and literally mean continuous
(running)
and fixed9, Though* the word mokurary used alone
may import perpetuity, that isnot the necessary meaning
1 Pemmaraje Venkiah v. The Sesretary of State, (1910) M.W.N. 4562 Janakee
Nath
vy.
Mahomed
Ismail, 22 W. R. 285,
a
8 Ramayya 3, Krishnaswami, 28
Mad. 114.

4 Lekhraj Roy y.Kunhaiya Singh,
3 Cal. 210: 41. A. 293,

5 774471
Bom. 424,

Shripad

y,

Maki,

® Nanga

Bai

y.

Kalapa

Dari

Mukrya, 9 Bom 419,
1 Saya y. Ram Jiwan Singh, 8 All
569.
8 Ramabat
Saheb
Patwardham
y. Babogi, 15 Bom 704; See also,

Khuda Baksh y.Sheo Din, 8 All 405.
4

® Agin

Bindh

Upadya

y.

Bikram Shan, 30 Cal. 20 (29),
்

Mohun

ண

ரா]
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istem7ari

istemrart

2. The

mokurart

may

mean permanent during the life of the person to whom
the lease is granted or permanent as regards hereditary descent 3, and the Privy Council observed that this doubt was
not removed by the lexgraphical meaning of the words 4.
The words therefore do not per ge convey an estate of inheritance 5, though coupled with usage they may be herediditary 6. The analogy of the construction placed on the words
wstemrart mokurari in Bengal was adopted in Madras and
if was heldthat the words

“‘Saswatam’’

(fixed,

permanent)

7

and Kayam patta (perpetual lease) § did not per se convey
a hereditary interest in the absence of words to that effect.
But in Foulkes v. Muthusamt Goundan 9 where the word
used was Saswatamayi, the adverbial form of Saswatam
used in Rajaram y. Narasinga,!9 in an agreement as to the
rate of assessments, it was held that the word Saswatamayt
or enranraikkum denoted perpetuity and conveyed an estate
of inheritance,
the basis of the decision being that these words
had not acquired the restricted meaning which the words
ustemrart mokurart had obtained in Bengal.
The words
“permanent,” “ you and your heirs” used in documents
relating to thé settlement of the assessment and the swamibhogum due to a temple in respect of ryotwari lands do not
convey a permanent rightH,

' Sheo

Pershad

Singh

v.

Kally

Dass Singh, 5 Cal. 548; Bilasmons
Dasi y. Raja Sheoprasad singh, 8 Cal
664 ; 91, A. 83; Permeswar Pertab

Singh

842,

v. Padmanand

Singh,15 Cal.

* Gaya v. Ram Jiwan Singh, 8 All
569,
® Tilanund Singh vy. Munorunjun
Singh, I. A, Sup, Vol, 181: 12 Ben.
L. R. 124, overruling Munoranjun
Singh vy. Lilanund Singh, 8 W. BR.
84 ; Lilanund Singh y. Monorunjan

Singh, 5 W. R. 101,

* Tulshi Pershad Singh v. Ram
NarainSingh, 12 Cal. 117 (180); 12 1,

A. 205, -

° Inlanund

Singh y.

Munorunjun

Singh, I, A. Sup. Vol. 181; 12 Ben,

L. R. 124; Tulshi Pershad Singh v.
Ram

Narain Singh, 12 Cal, ய
2
I. A. 205; Beni
Pershad
Koeri v.
Dudhnath Roy, 27 Cal. 156;
Agin
Bindh
Upadya
y, Mohun Bickram

Shah,

ee

30 Cal.

v. Ram

20;

Narain

Narsingh

Dyal

Singh. 30 Cal.

§ Lilanund Singh y. Munorunjun
Singh, 1. A. Sup. Vol. 181: 12
Ben,

L. R. 124,
ae Rajaram vy. Narasinga,
:

3 Venkataramanna

tht Nayani,

® 21 Mad.

vy,

15 Mad,

Venkatapa-

28M. L. J. 310,

503.

்

10 15 Mad. 199,
- 1) Muihuvelu Pillat vy. Aiyas
amé
Naick, (1910) M.W. N, 579, ட்

Saswatam,
Kayam
patta.

Einranraikkum.
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As the tenures found in Malabar have incidents peculiar
to them, I have dealt with them ina separate Chapter. It has
been explained ina former Chapter that the proprietors
of land in Malabar are known as jenmakars, jenmis, or
mutalalans 1.
It is a common feature of tenancies in
Malabar that in the absence
of an express prohibition, the
tenant has got the right to sell or subdivide his holding 2,
and it is very difficult to draw a distinction between
a mortgage and a lease.
The fundamental distinction is
between tenures which are and which are not resumable by
the jenmakar. There is also a distinction between tenancies
which are created ofthe usuiruct of the soil and tenancies
which are created of the jénm or proprietary right 3,
The
simple

simplest
lease,

form

called

of transfer is the
also

Verumpattom

Verwmkart

or

or

Verumkolu,

which is a lease unaccompanied by an advance.
Its
incidents are thus described by the Sudder Court in its
proceedings

No. 18

dated 5th

runs only for a single year,
the

end

renew

of

the

year, the

August

1856:

‘This

lease

unless otherwise specified.
landlord

is at liberty

either

At
to

the lease or tolet the land to another tenant; but he

cannot, under any circumstances, disturb the tenant in his
enjoyment until the year has expired.
Where the lease is

for a specific

period,

the tenant

cannot

be

ejected during

that period, unless he endeavour to defraud the landlord or
allow the rent to fall into arrears.
In either of these cases,
however, an action of ejectment will lie against the tenant,”

Under this

form of letting, the

1 Ante, Chapter II, 35.
2 Minute, 37,

tenant after deducting the
® ibid.

i

.
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bare cost of seed and cultivation, pays the whole of the
estimated net produce to the landlord 1. It is thus really
a lease on rack-rent.

Having some

interest

in

the

land,

a

-verumpatiom tenant claiming under a lease from an ottidar
can redeem a prior kanom 2.
ட்
Kanompattom

one-third
seed and

is

a kind

of

verwmpattom

under

which

Kanompat-

of the net produce after deducting the cost of
cultivation, is retained by the tenant and the re-

maining two-thirds are paid to the landlord.

The

aim of the

tenant will therefore be to convert his verumpattom into
kanompattom as 1t gives him greater interest in the tenure 38.
Munpattom,
known
also
as
Talapattom
or
Kattakanom, is a lease in which a year’s rent is paid
in advance at the commencenient of the tenancy,
On
the determination of the lease, the advance must be
refunded 4. It is a simple lease enuring for a period
of one year, the advance being only to ensure regular
payment of rent and for the due fulfilment by the tenant
of his part of the contract. In default of payment of rent, the
lessor is at liberty to appropriate the advance towards the
arrears of rent due and must refund the balance, if any.
The deposit carries no interest.
‘This lease is termed Patia
Pidipathu in the Cochin Taluq.
A lease of trees enuring fora single year unless some
other term is fixed is known as Melpattom.
It does not
authorise the tenant to do anything in the soil upon which
the trees stand.
Kulikkanom is aveclaiming lease for planting,
It
differs from the kanom in that no advance is made to the
landlord but like the kanom enures for twelve years if no
term is fixed >, he tenant pays no rent for the first
twelve years unless a rent is expressly reserved and it can
be transferred or mortgaged.
But in the event of the tenant
failing to reclaim the land, plant trees or otherwise tulfil the
conditions of the lease, or in the event of his setting up a
fraudulent title to the land, the landlord may
1 Moore, 191.

2 Paya Matathil Appu vy. Kovamel
Amina, 19 Mad, 161.

8 Moore 192.

4 Tid,
® Moore

195,

tom.

dispossess him

unpattom.

_
5

:
Melpattom.

Kulikkanom.
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before the expiry of the stipulated period 1. Though under
the customary law of Malabar a kulikkanom lease enures
for twelve years, itis not determined at the end of the period
and consequently a suit 0 recover the land brought more’
than twelve years after that date is not barred by limitation 2.
UndertheMalabar common law governing the rights between
landlords and their kulikkanom tenants, a right to deduct
the value of trees wrongfully cut by the tenant during
the twelve years’ term from the value of the improvements
due to the tenant vests in the landlord 3.
Verumpatia-Kulikkana, or Kutiyiruppu
is akin to
kulikkanom and
is common only in the Calicut Taluq.
Tne customary law of Malabar attaches to it all the
incidents of kulikkanom.
Kulikkanom pattom is a lease by which the tenant
binds himself to pay a stipulated rent as weil as to bring
new lands into cultivation.
It differs from kulikkanom in

that it pays a stipulated rent from the date of lease, but like
kulikkanom
term

is

enures

failing to improve
landlord’s title 4.
Kanom
Kulikkanom,

for a period

fixed and is forfeited

Kanom

the land

Kulikkanom

of twelve

in

the

event

years,
of

the

if

tenant

or attempting to defraud

is a lease of waste

land

no

for

the
the

purpose of making improvements and the landlord recelVveg
irom the lessee pecuniary consideration for the lease.
The
tenant cannot be disturbed for twelve years or during any

other period stipulated in the lease.

Having

a pecuniary

interest in the lease, the lessee cannot be ejected for neglect

to improve the lands but can be ejected if he sets up a title

Kuttikkanom.

adverse to the landlord 5,
;
Kuttikkanom
is a mortgage of a forest, by which
the landlord assigns a tract of forest, receiving a stipulated
fee for every tree felled by the mortgagee,
the entire

number of trees to be cut down,
which

they are to

karar entered
! Proc.

Sud.

into

Court.

be

cut

between

2 Kelappan v. Madavi, 25 Mad,
452.
₹ மஇியாரறஈர்1$2 1727061481. Kunha-

and the period within

being
the

expressly fixed in the
parties.

-mina,

251.0.

* Pro.
5 70106.

Sud.

The mortgagee
704,

Court,

ரோ.
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usually makes an advance and agrees to pay the balance by
instalments.
The non-payment of the stipulated instalment
‘does not render the mortgagee liable to dispossession, unless
there is a special clause in the agreement to that effect.
The instalment may be recovered
by action but the
mortgagee remains in possession },
Perpetual leases:--Tne generic name
for perpetual
leases 1s saswatam.
ney owe their origin, probably to
the unwillingness of the jenmis to part with the full proprietary title and were granted with or without reservation of rent either in consideration of a present moneypayment or in recognition of services rendered or as a reward for services to be rendered 2. he grant, if made, toa
Brahmin

‘man, of

in termed Brahmasvam; if made

caste

equal

to

or

higher

to

Perpetual
leases.

a non:-Brah-

than the grantor, it is

called Anuwbhavam or Saswitam; and if some nominal rent or
right to renewal fee is reserved, Karamkari or Jenmam koru;

and if made-to a person of jnierior caste, Adima or Kudima.
Grants of temple land on
service tenure are termed
Karaima.
Grant to Brahmans are made in the form of Santhathe
Brahmasvam.
As its name implies itis a grant to the
grantee and his heirs and usually no rent or services
are reserved.

Anubhavam literally means enjoyment and in Malabar
conveyances invariably means perpetual enjoyment and
hence a perpetual lease and is irredeemable as long
‘as it remains in the grantee’s family and resembles
an

imam

on

the

east

coast 3.

The

term

may

be

used

with. reference to.a tenure of land or to a specified
money or grain-rent charged on the land.
In the former
case it will prime facie import an irreaeemable tenure;
and in the latter case the allowance will be perpetual, but
not the tenure 4. Butif the amount oi the grant is not
specified and the terms of the document indicate that only
1 Pro, Sud.

Court,

* Vaithilingam Piliai y.

2 Minute 39 ; Moore,

® Theyyan
Caticut,

Nair

27 Mad.

1,
202.

195.

Zamorin

vatta

of

Nair,

29

Mad.

Vikramay. Gcpalan
203.

501;

Nair,

KuthiraMana

30 Mad

d

Santhathi
Brahmas-

yam.

Anubhavam,
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a fixed rent is reserved to the grantor and the rest of the
produce
given as anubhavam an irredeemable tenure is
created 1. It is described by the Sudder Courtthus:
“It
is a grant of land made by princes for the maintenance of the
position of the grantee.
It was customary for princes, when
conferring title on any person to grant him at thesame time
sufficient land to enable him to maintain the dignity of
his position.
Grants under this tenure were also bestowed
upon persons for special services rendered or for the future
performance

of certain

services.

The

tenant

‘ejected except where there are conditions

cannot

imposed

be

and he

fails to fulfil them ; but on the other hand he and his heirs
have only the right of enjoyment and cannot alienate their
title.
A trifling annual feeis generally paid to the landlord
to show that he has the proprietary right.”
An alienation

of lands held on this tenure by the tenant to a stranger puts
an end to it and the land reverts to the grantor, even
without an express clause in the grant providing for such
re-entry 2, Buta denial of title not addressed to the landlord

directly does
Karamkuri,

not work

a forfeiture

of the tenancy 3,

Karamkurt:—The nature of this tenure is described by
the Sudder Court thus: ‘‘ In this case the land is made
ம்
for permanent cultivation by the tenant in return
for

services rendered.

Where the proprietary title is vested in a

pagoda, the grant will be made for future services.
In some
cases land is mortgaged on this tenure, the kanom 100172௨௭௨௦

paying the

surplus

rent

produce

to the

landlord,

after

deducting the interest of the money he has advanced.
The
tenant has, in North Malabar, only a life interest in the
property which at his death reverts to the landlord.
In

the

South

descendants,

the

land

proprietor.

special

services,
‘The

Hxcept
an

annual

tenant’s

but it is permanent
rent, which must
1 Vythilingam

by

the

tenant

until there is a failure of heirs, when

to the
tenure.

is enjoyed

Pillai

rightis

when
rent

the land is
is

payable

and

his

it reverts

granted

for

under

this

confined to that of cultivation

and he cannot be ousted for arrears of
be recovered by action, unless there
v.

Kuthi-

ravatia Nair, 29 Mad, 501.
Puliyakot
ர,
2 Ukkandath

Kunhi Kutian, 271,
ஆட
Nair ©. 10,

2 Sankaran
Menon, 29 1.0. 427.

க

ochappa

சஹ,
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to

fall

the

lease

can-

into arrears.’

‘lhe

word means
only
permanent right of cultivation and
non-transferability being one of the
incidents of the
tenure, an alienation by the tenant puts an end to it
and:the landlord is entitled to possession and the absence
of a clause

for re-entry is immaterial

1.”

Adima or Kudima is described by the Sudder Court
thus:
“In this the land is made over in perpetuity to the
grantee, either unconditionally or as a mark of favour or on
condition of certain services being performed.
The terms
Adimaand

Kudima

mean

a slave

or

one

subject

to

Adima or
’ Kudima,

the

landlord, the grant being made generally to such persons.
A nominal fee of two fanamsa year is payable to the landlord to show that he retains the proprietary title. Land bestowed asa

mark

of

favour

can

never

where it is granted as remuneration
be performed, the non-performance

be

resumed

for certain
of

such

; but

services

to

services, invol-

ving thenecessity of haying them discharged by others,
will give the landlord power to recover the land.
The
non-payment of the annual rent will form no ground for

ousting the grantee, but it will be recoverable

by action.

The hereditary
property
of native princes cannot be
conferred on this tenure, the ruling princes having only the
right of enjoyment during life without power to alienate.”
Adimayavana means an allowance given for service and
imports prima facie a permanent tenure when granted
as a reward for past services or both for past and future
services 2. It is irredeemable as long as it remains in the
grantee’s family when it was granted for former services 3,
The jandlord’s right to eject the tenant in kudima jenmam
demises is limited to cases where the latter omits to perform
the services for which they were made, and. an assertion

1 Achutha

Menon

Nair, 36 Mad. 380.

vy.

Sankaran

2 Theyyan Nair vy. Zamorin
of
Calicut, 27 Mad. 202; Vythilingam
Pillai y. Kuthiravatiah Nair ,29 Mad,

53

501; Mana

:

Vikrama

5,

Gopalan

Nair, 30 Mad. 203. .
-

* Theyyan
Nair
v.
Calicut, 27 Mad. 202,

Zamorin

of

Adimayavana
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of a jenm right by him does not work a forfeiture so as to
Karaima
grants.

enable the landlord to eject him 1.
kKaravma grants are grants of temple lands on service
tenure.
‘They are inseparable from service, and on failure
of heirs in the grantee’s family are resumable by the grantor.

They

cannot

be

capriciously determined as tong as the

grantee is ready and willing to perform the services.
But if a karaima tenant neglects to perform the services

imposed

Ari jenm.

on

the

tenure

renders the

another necessary to performthem, or
up a proprietary claim in subversion of
urallers have a right to maintain as
The lands held on this tenure cannot
Ari jenm is of modern origin and

lease of temple lands.

Panayam,

and

employment

of

if he endeavours to set
that of the pagoda, the
action for ejectment 2.
be sold? .
is a kind of perpetual

‘he lessee is bound to take a fixed

quantity of rice to the temple to be offered to the deity
daily and after the usual offerings, he is allowed to take
back the cooked rice for his own use 4,
We now comes to mortgages.
Panayam means simple
mortgage with or without possession. In this form of mort-

gage there is no implied covenant for quiet enjoyment

twelve years but its terms may

be

similar

to

those

Kanom 5,
Choondi
panayam,
Thodu
panayam.

for
of

a

Choondi panayam is simple mortgage without possession.
Thodwu panayam is a simple mortgage in which the
mortgagor agrees to place the mortgagee in possession of the
property mortgaged in case of default of payment of interest

according to the stipulation in the deed,

Coodirumpad.

Coodirumpad or Nilamuri is a simple mortgage without
possession,

arrangement

but the landlord

by which

and the

the

latter

creditor enter into an

agrees

to receive

the

rent produce of the land leased toa tenant in lieu of interest
on the money due on the loan. Should any dispute arise
between the landlord and the tenant whereby rent is not
paid to the

creditor,

the

latter

1 Thunkunnw “Achan y. Manchu
Nair, 2. W. 102.
* Proc. Sud. Court. Kanni vy.
Achuda, 8M. H.C. R.

can

sue

380.
5 Minute, 40,
* Moore, 194.

the mortgagor,

சோ.
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Undaruthi panayam is a mortgage’ which extinguishes
itself within a time fixed by the parties. Both the principal
and interest will be extinguished by the usufruct and the
land will revert to the mortgagor free of encumbrances.
Koywu
(ploughshare) panayam or kari (plough) panayam is usufructuary mortgage by which the mortgagee
retains possession of the mortgaged property and either
enjoys its usutruct
in lieu of interest or apportions a portion

Undaruthi
panayam.

Koyu

or

kari panayam.

thereof to the interest and accounts for the remainder to the
mortgagor.
The nature of a Kanom was discussed by a Full Bench

of the Madras High Court in Nellaya

Variyath

Sulpani v.

Ashtamurthti Nambudri1
and
was described thus by
Innes, J. with whom the rest of the Court concurred, “If it

were necessary
Bench,

I

to consider the

point referred to the Full

should hold that, for purposes of Limitation,

the

object for which the tenure was created must be regarded.
In some cases it may be a mere lease, a sum being advanced
as security for the rent or for proper cultivation, to be repaid

on the expiry
frequently,

of the

term.

it is Created

In other

as a lease

cases,

and

most

by way of mortgage

to

secure a loan advanced to the Jenmi (proprietor). Rent is payable in the case of every kanom but all kanoms partake also to
a certain extent of the incidents of a usufructuary mortgage.

The mortgagee in all such holdings is assumed to be able to
derive fromthe lands placed in his possession enough to
pay the interest, at least of the money advanced. The discharge

cf

the principal is not immediately

contemplated.

The holder of the kanom, therefore, pays himself the interest

and

also

pays

the

Government

tax,

either

directly

or

through
the
landlord.
The
overplus
or a certain
fixed amount in grain or money is paid to the landlord.
If, when viewed scientifically, it cannot be wholly regarded
as a mortgage, it certainly cannot be wholly regarded asa
lease, as undoubtedly the land enures as security, if not for
the principal, at least for the interest ot the loan advanced.
The Limitation Act has no provision specially applicable to
1 3 Mad, 382,

Kanam,
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tenures of a mixed character, and in most cases it would be
obviously improper to apply to such tenures the provisions
of article 118 of the-second schedule of Act IX of 1871 (the
enactment by which the case is governed), and assign to it a
limitation of only six years. For the purposes of Limitation when, as is alleged in the case before us, it is intended asa
mortgage wemust apply to it the law of Limitation applicable
to mortgages.’ According to Mr. Wigram it is now too late
to apply the test proposed and a kanom is defined in Moore’s

Malabar

Law 1 to mean “a usufructuary

mortgage of im-

moyeable property for the term of twelve years (unless some
other term is specified) by the conditions of which a definite
share of the estimated produce is reserved for the mortgagee
as interest on the money advanced and for payment of the

Government revenue and the balance is payable in the shape
of rent to-the mortgagor.” In some cases the kanom has
been treated asa lease. The true view, however, is that a

kanom paxtakes of the nature of both a mortgage and lease.
Meaning

of

certain terms.

The mortgagee is called the kanomdar, and the advance
kanom amount ; the kanom deed ubhayapattola karanam;
kychit is the counterpart granted
by the tehant tothe jenmi
marupattama copy of the

kanom

deed,

sometimes

retained

by the jenmiand michavaram,called also micharam or porappad, for the balance of pattam ox rent after deducting mortgage

interest; kKaranam or pramanammeans bonds and agreements
of all kinds; ketkkult or shilakkasu, a fee, fine or nuzzer of
so many fanams on a pottipadu which the lessee or verwmpattakaran gives to the jenmi or proprietor upon the renewal

‘of his lease; and pattam,the fixed proportionagreed to between

a jenmi and cultivator to be given to the former as his share
Incidents of
kanom.
.

or rent which is usually
According
to the
right

paid in kind for rice cultivation.
customary law oi Malabar, the

to hold possesion for twelve years is inherent in

every

kanom and it is not therefore competent to the mortgagor
to redeem before the expiry of twelve years? ; but this right
1

497.

2

Kumini

ட தமன்
Ama

y. Parkam

ரு Raru Nayar, 2 Mad. 193; Ahmed
Ko-

lushera, I. M. H. C. R. 261; Keshava
y. Keshava, 2 Mad. 45; Shekara

Kuttiy.

Kunhamed,

10 Mad.

192 :

Achutan Nayar vy. Keshava, 17 Mad,
:
271,

ரகம, போர்
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to hold, possession for twelve years can be excluded by
express agreement between the parties 1; and if any term
‘is fixed in the mortgage, the period of redemption is
‘postponed to that date 2. The words “ when the paramba
is demanded,

I

shall

restore’

in

a mortgage,

2

and

a

provision in a kanom
for its surrender on demand 4
‘have been held to be inconsistent with its continuance
for twelve years ; but not the words “ that the land is to be
surrendered when the amount advanced is ready”5. In
Mahomed v. Alu Koya 6, it was held that a provision in a
mortgage for surrender of the property ‘if at any time the
property should be necessary ”’ rendered it irredeemable
before the expiry of twelve years, in the absence of any
special exigency; but this view was overruled by a Full
Bench in Kelu Nedungadi v. Krishnan Nair 7 which held
that words such as Avastyamayt Ohodikambole, Avasiya
mayt Verumbole did not impose onthe jenmi the obligation
of proving some special exigency before he can redeem
before the expiry of twelve years.
Conversely also the
kanom mortgagee cannot surrender his holding and demand
his money before the expiry of twelve years 8.
The kanomdar’s
right to bold for twelve years is
dependent on his acting conformably to usage and the
‘interests of the jenmi, and is lost if he repudiates the
jenmi’s title and questions the validity of the kanom 9; and
this-is so even if the hostile title is set up by the kanomdar’s
assigneel0,
But this does not apply where the period
is fixed by contract and is not claimed under the customary
law 44, and also where it is for a perpetual term 1%,
A
) Shekara Panikar vy. Raru Nayar
9 Mad.

193; Ahmed

Kutti vy.

Kun-

hamed, 10 Mad. 192.
»

2 Per Innes, Jin Keshava vy. Keshava, 2 Mad. 45.
‘
:
§ Ahmed. Kutti vy. Kunhamed, 10
Mad. 192.
:
4 Shekora’ Panikar
vy.
Rarw

“Nayar, 2 Mad
®

Kanaka

198,
Kurup

Mad. 310.
>

v. Govindan,

்

6

14 Mad.

76.

7

96 Mad. 727.

5

5

Achutan Nayar vy. Keshavan,

Mad,

271.

®

Raman

Nayar,

1M.

vangart
Mayuwran,

© Raman

17

2

Nayar
H.C.

vy.
R.

Kandapuni
445;

Chumaran — vy.
2M...

Maya-

Ninini.

C, R. 109.

Nayar

vy.

Kandapuni

- Nayar, 1 M. H, C, R. 445.
W Raman Nair y. Vasudeva Nam-

budripad, 27 Mad. 26.
Raman.
Nair

Kolandai Musaliar,
793; 2 L. W. 941,

vy.

Kunhi

(1915) M.

W. N,

Forfeiture
kanom.

of
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kanom mortgagee does not forfeit his right to hold for twelve
years by allowing the porappad to fall into arrears 1, and
a provision in a kanom for its surrender for default of
michavaram is penal and ought to be relieved against 2 .
Commission of wilful waste, such as cutting trees, destroying
a tank essential to irrigation and failure to cultivate in a

husband-like manner will work a forieiture of the
Renewal
kanom,

of

kanom %,

Kanom mortgages are generally renewed at the end of
the period fixed, and on such renewal the landlord receives a
fine or premium which, according tothe ancient usage ought

not to exceed 20 to 25 per cent of the kanom or one year’s
rental at his option but which, at the present day is

Anamalous
Mortgages.

usually fixed according to the landlord’s caprice; but there is
no obligation on either side to renew them, unless the
landlord and mortgagee are mutually desirous of doing
so. When they are renewed the tenant is entitled to
hold the land for another twelve years *. According to the
customary law of Malabar renewal fees are calculated on the
understanding that the tenant should be in quiet possession
but if the landlord enforces the
and enjoyment for twelveyears,
or
surrender on demand
to
any,
if
stipulation,
special
cases
certain
in
within a shorter period, or enforces surrender
of forfeiture, the tenant is entitled to a refund of ஐ
proportion of the renewal fee 5. A stipulation for perpetual
renewal made atthe time the kanom was entered into is
invalid as being a clog on the equity of redemption 6 but
the contrary has been held in Gopalan Nair v. Kunhan
Menon 7,
Kanom mortgages are anamolous mortgages within the
meaning of the Transfer of Property Act and not leases 8,
and no notice is required to determine them 9.
1 Sheikh

Rantan

Shupan, 1 M.H,C.R.

v.

5

Kadanga

112, 113, note ;

Pramathan Tupen Nambudripad v.
Mudatil Ramen, 1M. H.C, R. 296.
2 Kottal
Uppi
vy.
Hdavalath
Thathan Nambudiri,
258.

6 M. H, C.R.
ன்

8 Ramachandrier, 28; Moore, 232;
Imbi Chetti v.

Narayana

M.L.J. 306 (808).
4 Moore, 193.

Menon,

9

Thid, 228 ; Ramachandrier,

6 Neelakandan

Nambudripad

Anantha Krishna Ayyar, 30 Mad.

28.

v.

61.

7 30 Mad. 800; Ramanayar v.
Kunhi Kolandai Musaliar, (1915)
M. W.N.

793: 2L.W.

941.

8 Raman
Nair
3,
Vasudevan
Nambudripad, 27 Mad. 26 ; Gopala
Nair v. Kunhan Menon,

®

30 Mad. 300.

Gopala Nair v. Kunhan Menon,
80 Mad. 300.
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A jenmt who has obtained a decree for arrears of
against

the

the sale. will

kanomdar

not

put

can

an

sell

endto

his

rent

interest,

the kanom, bus

but

Arrears of
rent.

trans-

fer the tenant’s interest to the purchaser at the execution sale; and thisis so even if the jenmi himself is such

purchaser! .
the rent

The jenmi

payable

is not entitled

specified

in the kanom

liberty to recover the amount by

to

an account of

deed.

suit, or he

He

may

is

wait

at

till

the period of redemption arises and then claim to set off the
arrears of rent against the kanom amount and the compensation payable for improvements 2,
When the jenmi is desirous of raising a further sum
of
money on the lands outstanding on kanom, he may either
execute a second kanom on the same property toa third
party
known as melkanom or melcharth, or execute to the
kanomdar a document known as kanompuram kadam. Tn the
former
case the melkanomdar cannot eject the kanomdar
or his
assignee before the expiry of twelve years Irom
the date

of the kanom3.

In the latter case it is

really

kanom is kanom mortgage

in

which the

interest upon the sum advanced absorbs the
whole rent paid
on account of the land, and the mortgagee like
the kanomdar has no right pre-emption or making furthe
r advances,
It is irredeemable before twelve years ©.
Achutan Nair y. Keshavan, 17
Mad. 271.
* Kunjw Velan y. Manavikrama
Zamorin Raja, 1M, H. ©. R. 113,

note,

5 Pro. Sud. Court; Paramatan
Tupen
Nambudripad
vy. Madatil

Raman, I M. H. C. R. 296.
* Kunhi Amma y. Aimed Hat,
98 Mad. 105.
® Vasudevan . Nambrudipad
ர,
Valia Chathu Achan, 24 Mad,

® Ramchendrier,
4

36.

Kanom

pu-

tamkadam.

a further

advance onthe security of the property payable
at the
time of redemption.
The kanomdar is entitled to deduct
from the porappad reserved by the kanom and the
stipulated interest on the kanom puramkanom amount
4,
The kanomdar during the period of his occupation
is entitled to remove and appropriate to himself any trees
that he
has himself planted provided he leaves the propert
y substantially in the state in which he received 5. But
he has no
right of pre-emption or the right to make further
advances.

Kattiadom

Melkanom or
Melcharth.

47,

ட

Kanomdar’s

right to trees,

Kattiadom
kanom.
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redeemable at any

is similar to kanom 2,

Ott
is defined as “a usuiructuary mortgage the
usuiruct of which extinguishes the interest, leaving only a
nominal rent to be paid to the mortgagor’ 3. It is called
Veppu, Palishamadaku
or Nerpalisha.
Veppu
is in
use in Palghat; and Palishamadaku in Nedunganad and
Walluvyanad 4. When an ofti is granted, very often litile or
nothing is left to the jenmz except the right to redeem 5,
An otti, like a kanom cannot be redeemed before the expiry
ol twelve years® ,and the ottidar also forfeits his right to hold
for twelve years by denying the jenmv’s title 7, but does not
forfeit his right by endeavouring to set up further charges
which he failsto prove or by denying thatanassignmentofthe
jenm

title was invalid because

it was made

without his con-

sent and in defeasance of his right of redemption without
any previous offer to him 8. Anotti differs from a.kanom in —
that (1) the otéidar has got aright of pre-emption in case the
yenmi wishes to sell the land, (2) the prior right which the
ottidar has of making any further advances; and the
amount secured is generally so large that the interest payable
absorbs the whole rent and the jenmi is entitled only to

pepper-corn rent. The reason for the ott carrying with it the
right of pre-emption and the right to make further advances:
is apparent.
As the ottidar advances almost the full value
of the property and is in a position little short that of a
vendee, it is quite intelligible that persons so situated should
secure theirholdings from future disturbances by an agreement entered into at the time of the contract that they should
have the option of making further advances and that

} Kanaka
- நீரீதட, 810.
2

Kurup

Neelakanitan’

Anantakrishna

9,

Govindan, 5

Nambudripad

Ayyar, 30 Mad, 61.

8 Moore, 250.
ஈ. 4 Proc. Sud. Court.

y.

5 Hdathil Lity vy. Kapeshon Nayar,
‘1M. H.C, RB. 122,

6 Hdathil Itty y. Kapashon Nair,

1 M.H.C.R. 122; Kwmint Amma v.
Parkam Kolushari,1M. H. C, R.

961.
1 Proc. Sud.
l

நு, Pudupalli,

Court ; Kellu
2M.

H.

Hradt

C. R. 161.

® Kunhali vy. Kenathe, 3 Mad.

74.

0௧௩,
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of pre-emption
uniform

257

TENURES.

to be enforced?'

on this matter.

In

some

cases ? it was held that a jenm panayam deed executed

by

Enforce-

ment of the
right of preemption,

_ the jenmi without giving notice or the option of making
further
advances to the ofttidar was invalid against
him, and consequently he could successively resist a °
suit for redemption
brought
against him;
while in
other

cases 3,

the

view

taken

was

that

the

oftidar

had no such
right
but could
only
ask
_ the
purchaser to convey the property to
him on payment
of the purchase money in a suit for redemption brought
against him.
All the caseson the point were reviewed by
Sir Arnold White, C.J. and Miller, J. in Sankaran Mussad y.-

Mokkath Ussain Haji 4 in which they held that the ottidar’s
right of pre-emption by custom under the Malabar law was
only a right to elect whether he would purchase or not, and
not a right to veto a transfer by the jenmz without his knowledge, that such a right could not be pleaded as a bar to a
transieree’s right to redeem, without an offer to purchase that
right, and that such an offer by him could notbe entertained
as a counter claim in asuit by the transferee for redemp-

tion, but must be enforced by a separate suit.
But the ottidar may lose his right by failure to exercise it
in proper time. An ottidar having a right of pre-emption
was given notice by the decree holder of the jenmioft the
date of sale, calling upon him to exercise his right if so
minded and the ottidar was present at the sale but would not bid for fear that by doing so he might involve himself in liti- |
gation. It was held that he could not afterwards exercise his
right of pre-emption 5; but mere public notice of, and the
option of bidding at, a court sale of the genmz right does not :
1 Ramachendrier, 34.
2 Cheria Krishnan Nambudri y.
Vishnu Nambudri, 5 Mad. 198; Ambu
vy. Raman, 9 Mad. 371; Kantiarankutti vy. Uthotti, 13 Mad, 490.
3 Vasudevan v. Kesavan, { Mad.

33

809; Ukker v. Kutti, 15 Mad. 401;
Menon
v. Kesavan,
20.
Krishnan

Mad. 305.
4 30 Mad. 388,
® Ammotti Hagi
kuiti, 15 Mad. 480,

vy,

Kunhayen”

Right of
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pre-emption,

so as to deprive

the ottidar of his right of pre-emption 1. He must,
pay whatever sum is bona fide offered to the yenmt tor the

purchase.

Ottikumpuram.

If the offer is made to him

relation to ottias puramkadam
still retains domination over
more money to theottidar,
a third party and pay him
be desirous of borrowing

after
Nirmudal.

Janmam

panayam,

by

the jenmt who

rightly informs him of the circumstances in reference to the
offer and if he does not pay such sum, his right of
pre-emption is extinguished and the jenmi can sell the
land to another 2.
If the jenmi
wants
more
money
and _ takes
a further
loan from the ottidar, he executes an ottikumpuram deed. The jenmi is bound to pay this amount at
the same time he pays the ott? amount 3, It has the same

executing

an

has

to kanom.

The jenme

the property and can
and if he refuses, can
off. The jenm: may
still further on the

ottikumpuram.

He

is

apply for
apply to
however
property

then

bound

to apply to the
ottidar and if he consents to make
the required advance, the former executes a Nirmudal
deed, by which he makes over all interest in the land
to the mortgagee, except the right of water.
Such
further advance is recoverable with the amount of the
original mortgage, the ottidar being to fact the owner §.
A still further sum on the mortgage of the property is obtained by the execution of janmam panayam,
the last recourse
short of selling the land altogether.
In executing this deed,
the landlord relinquishes the power to redeem his land, and
has nothing leit in him but the nominal right of proprietor-

ship.

By going through the form of casting a few drops of

water from his hand, he yields up all right of further
interference with the land.
He cannot sell his proprietary
title to any one except the mortgagee, as he has already made
over to him all the rights and privileges possessed by a

proprietor 5,
Attiper.

Attiper,

Atti

Last
petola,

of all

Sud.

Court,

raises

money by executing

or Jenmadaron 6 which

1 Cheria Krishnan Nambudri
Vishnu Nambudri,.5 Mad. 198.
2 7010,
5 Proce,

he

v.

* Toid.
® Tbid.
8 10%,
:

is

the last
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karanam or deed executed on this occasion and without it
no sale of property can be valid.
The jenmi reserves no
porappad or any thing to himself,
He
cannot, after
the execution of this deed, redeem the mortgage and
the relinquishment of proprietary right is complete under it.
This deed generally mentions that the full value of the
property disposed of has been received and
states its
boundaries, but does not specify the amount received.
In

former

days

the

various

transactions

from

Otté

on-

wards had to be gone through; otherwise no sale was
complete. But now the jenmé can sell his property at once
without creating an otti at all.
:
Perwartham approximates closely to oti, the mortgagee
being in possession and enjoying the whole produce.
‘The
peculiarity of this tenure is that the sum advanced, which
is always the marketable value of the land for the time
being, is not mentioned

in the deed, and the landlord

Peruartham,

in re-

deeming his prior property, does not repay the amount originally advanced, but the actual value of it in the market at
the time of the redemption 1”,

Kividuka otti or Ketvida otti is a mortgage by which

“the landlord relinquishes the power of transferring . the
property to a third party, and binds himself to borrow
any further sum he may require only from the mortgagee,
Should

the

latter

decline

to

advance

the

amount,

the

landlord may pay off the mortgage and assign the property
to another 2”,
It is redeemable 3,

' Proc.

Sud.

Court;

Varma Valia Raja
Amugar, 1 Mad. 57,
x

Shekari

vy. Mangalam
:

> Proc. Sud.

Court,

.° Kundu உ, Impichi, 7

Mad, 449.
a
்

Kividuka
otti.

CHAPTER
RECOVERY
** TLandholder” and

“Public
Revenue,’’

AND

MODE

XIV.

OF

REALISING

ARREARS.

(a) Arrears of revenue.
Arrears of revenue due to Government are recovered
under the provisions of the Revenue Recovery Act.
For
the purposes of the Act

prise all persons
rar,

all

other

a

land-holder

holding

under

zemindars,

is

defined

srotriyamdars

inamdars and all persons farming the land
. Government,

to

com-

sanad-v-milkiyat-1-istum-

and all holders of land

jagirdars,

revenue

under

under ryotwari

settle-

ments, or in any way subject to the payment of revenue
direct to Government ;and public revenue is defined to
include cesses or other dues payable to Government on
account of water supplied for irrigation ?. An arrear of
revenue

Who is a
defaulter.

accrues

when

the

whole

or any

portion

of

the

revenue is not paid on the date it falls due according
to the kistbundi or other
engagement,
and
when no
particular day is fixed, according to the time when the
payment fall due according to local usage 2 and bears an
interest at six per cent per annum 3,
As soon as arrears are due, the Collector can proceed to
distrain and sell the moveable property of the defaulter, or
attach and sell his immoveable property, or proceed against.
his person. There was a difference of opinion 4 in the Madras
High Court as to who was a “‘defaulter”’, and the matter
is now settled by the decision of a Full Bench in Subramania
: Section 1,

Munro,

: Sections 8, 4,
Section 7.

* Yamorin of Calicut

vy Siiarama

7 Mad. 405 Seshagiri v. Pitchw, 11

Mad. 452; Srinivasa Tatha Chariar, +

vy,

Rama

Ayyar, 17 Mad.

247;

J. in Subramania Cheity y.

Mahkalingaswami Sivan, 19 M. L. J.
275 ; the contrary was held in Baja

Sellappa

Chetty,

Chetiy

30 Mad.

Subramaiiia

swami Sivan,

Chetiy

y.

Vriddachai

353 Pinkey J in
v. Mahalinga-

19 M. U. 3. 975.

ரஹ,

அர்.)
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Chetty v. Muahalingaswami Sivan 1 which held that the
registered pattadar was the defaulter within the meaning
of the Revenue Recovery Act, and that therefore the real
owner whose name was not registered in the Collector’s
books was not entitled to recover contribution from the
registered owner for the amount paid by him for revenue.
Where the Government levies water cess from the zemindar
by reason of increase in the water supplied in consequence of
improvements

made

by

it,

the

zemindar

is

the

“person

primarily lable to pay it 2. A person who becomes the
registered proprietor of land on a certain day becomes
liable.to pay the arrears of revenue due on it on that day
and becomes a defaulter if he fails to pay it 3,
In the case of default by the holder of a permanently
settled estate in the payment of peishcnsh, Section 7 of
Regulation XXV of 1802 provides that his personal property
is to be first proceeded against and then his lands. Section 3
of the Revenue Recovery Act gives power to the Board of
‘Revenue to alter and fix from time to time the amount of
the several. kists or instalments and the dates on which they
shall respectively become payable and Section 6 of the Act
provides that in the case of a person holding under a sanadi-milkiyat-i-istimrar or other instrument, the arrears due
from him are to be recovered in terms of the sanad.
The
onus is on the holder to show what the terms of the sanad
are, andin

absence of

any

such

evidence,

he

can be dealt

with in the ordinary way 4, and even if the sanad shows
that the personal property is to be proceeded against, the
lands can
be
proceeded
against, if the land-holders

agree to the adoption of such a course 5, When any portion
of a permanently settled
revenue, the assessment on

estate is sold for arrears of
that part is to be apportioned

by the Collector before sale 6,
133

Mad.

41;

Kota

Subdbayya

Gupta v.
M.L. J.

who

was a

party to both

decisions

The Secretary of State, 21 , doubted the correctness of the latter.
656;
Kothilinga
Suthu-°
® Kota Subbaroya Gupta v. The
royar y. Sahasranama Lyer, 21M.L,
Secretary of State, 21 M.1. J. 656.
J, 662.
* Venkenna Iyyar v. The Secretary

2 Kothlinga

Sethuroyar

vy.

saraname Iyer,

21 M, li. J.

662.

Sah-

A

contrary view was taken in Nynappu
Servai v. The Secretary of Siaie,
(1910) M, W.N. 322 and Benson, J

of State, (1913) M. W.N, 494.
:
° Mekaperuma v, The Collector of
Salem,

12 Mad, 445,

® Seciion 45, -

eG

Default

by

holder of
permanently
sttled estates.
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Distraint and
sale of move-

able property.

other

or

Collecter

In the case of other defaulters, the
In the case
of others.
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in that behalf, may at his
officer empowered by him
discretion, proceed to realise the arrear by sale of either
the moveable or immoveable property of the defaulter or
of both 3,
The first mode of recovery of arrears is by distraint
moveable property of the defaulter
sale of the
and
which are dealt with in Sections 8 to 24 of the Act. Distraint
4 demand in
by giving
commenced
proceedings are

writing by the Collector or other officer empowered by bim

in that behalf

to the person

to distrain

employed

who is

authorised to distrain the moveable property of the defaulter,
if he, on being shown the demand, does not immediately

As soon as he makes the distraint, he is to
pay the arrears.
deliver a copy of the demand and a list or inventory of the
articles distrained to the defaulter with an intimation in
writing that they wiil be immediately brought to sale, if the
arrears are not previously discharged 2. When the defaulter
is absent, a copy of the writing with the endorsement is to
be fixed or left at his usual place of residence or the premises
where the property may have been distrained before the
The Act, however,
expiration of the third day of distress.
does not contain any provision requiring this demand to be
delivered to the defaulter in person before distress when he
is absent on the day of

distraining

officer

distress;

to make

and the authority for

the distress being

demand signed by a duly empowered
any
distress made by him
is legal

resisting itis guilty of an offence 8.

the

the written

Revenue
and the

ofiicer,
person

Where such

written

demand was served on the defaulter 7. e. on the registered
pattadar and
another person
is in actual
possession,

he

is

guilty

of

an

offence,

if

he

is

aware

of

the

distraint and removes the crops with such knowledge 4,
If the arrears are not paid, the distraining officer is to

send an inventory of the articles distrained
1 Section 6,
2 Section 8.
5 Queen Empress y, Ramasami, 16

to the

Mad. 364,
4 Inve Markkar,

public

29 M. Lu. J, 90,
்
21/7

ரோகு,

கரா]
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officer authorised to sell under Act VII of 1839 1, and if the
defaulter pays after distraint and before the date fixed for
sale the arrears
together with the incidental charges,
the property distrained is to be released 2,
_
If.crops or ungathered produce are attached, the distrainer may either sell them when they are fit for reaping or
gathering, or cause them to be reaped or gathered in due season and storedin proper places; and the cost of reaping and
gathering and storing is to be defrayed by the owner on his
redeeming the property or from the proceeds of the sale.
If crops belonging
to a tenant are attached,
he can
get them released on paying the arrears and the amount

paid

by him

can

be

deducted

from

the

distress is not to be excessive 7, and must

be made

after sunrise and before sunset 8, Forthe purpose

oi making

the

any

distraint,

the

distrainer

may

force

open

stable,

granary, godown, outhouse, or other building, and enter any
-dwelling-house, the outer door of which is open and break
open the door of any room in such dwelling house 9; but when
the outer door of any house is shut or any room therein
is appropriated by women which by the usage of the

1 Section 9.
2 Section 10.
8 Section 11.
‘ Krishna Ohadaga
Adiga, 17 Mad. 404.

v.

Govinda

®
8
1
8
®

Section
Section
Section
Section
Section

12.
13.
14.
15.
19:

cattle,

rent payable by

him; and when they have been sold, he can deduct their
value from the rent payable by him 3, The Government
can attach gathered crops belonging to a tenant if they
are the product of the land for which the arrears of revenue
have accrued 4, The distrainer is not to work the cattle
or bullocks or use the goods or effects distrained and is to
feed the cattle or livestock; and the cost of such feeding is
to be paid by the owner on his redeeming the property or
from the proceeds of the sale 5.
If the property distrained is stolen, lost or damaged by
reason of want of precaution on the part of the distrainer,
the Collector may recover its value by summary process
from the distrainer and pay it to the person damnified 6,
~The

Distraint of
crops and

Loss of distrained property.

How distraint to be
effected.
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private, the distrainer is to
considered
1s
country
seek the assistance of a Police Officer and is, in his presence, to break open the door in the former case, and enter

Fraudulent
dispositon by
defaulter.

the room ih the latter case after giving an opportunity to
the women to remove themselves to another place 1, Any
_ person forcing open the door of a dwelling house or entering
in any other manner
the apartments used by women
When
a Magistrate?.
is liable to conviction before
the
of
disposition
fraudulent
a
made
the defaulter has
property to prevent the distress for arrears 3, or when any
property distrained has been forcibly taken from the
distrainer 4, a Civil Court

Sale when

—

property is

claimed by
another.
Sale of distrained articles,

distrainer.
When any person not being a defaulter or responsible for
a defaulter claims a right to the property distrained and it is
sold notwithstanding his claim, he can sue the distrainer for
its price before a Civil Court 5.
The sale officer is to affix a notice containing a list of
the property distrained together with the day and hour of
the sale on the door of the defaulter’s house or the premises
where the property may have been distrained and is to
proclaim the sale by beat of tomtom in the village in
which the lands in which arrears have accrued are and
also in such place or places as the Collector or other
by him may consider it necessary
officer empowered
to give due publicity to tne sale 6, Wifteen days after the
service of the notice, the sale officer is to sell the property in
one or more lots as he may consider it advisable and any
surplus

Attachment
and sale of
of immoveable property.

can order it to be restored to the

remaining

after

the

payment

of

the

arrears, and

‘incidental charges isto be paid to the defaulter 7. The
property sold is to be paid for in ready money and the purchaser is not to be allowed to remove any portion of it
until the whole price is paid 8,
The second mode of recovery of arrears is by attachment
and sale of the immoveable property of the defaulter and is
}
2
8
4

Section
Section
Section
Section

20.
21.
16.
18,

5
8
7
8

Section
Section
Section
Section

17.
22.
23.
24,
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dealt with in Sections 25 to 47. Hach and every field included
in a ryotwari patta is liable for the whole assessment due
under it, though for convenience sake separate amounts are
entered as the revenue demand due upon separate numbers held under a single patia 1. Therefore the purchaser of a
single field in a patta cannot ask for raising the attachment
on payment of the proportionate assessment on that field 8,
In Narayana Raja v. Ramachandra 3, the first detendant had two pattas for lands in two different villages A and
S, and in execution of a decree against him, lands in A
were sold in court-auction to the plaintiff but the patia

stood
of

in the

revenue

name

of the former.

having

accrued

on

Subsequently
the

lands

arrears

in

§,

the

lands in A of which the patta stood in his name were
sold for the arrears and purchased by-the second defendant, and the plaintiff brought the suit for a declaration
that

the

auction

lands

in

were

on the

lands

not
in

A

which

he

liable to be

§.

Moore

J,

had

purchased

sold

for the

held

in

arrears

court-

due

that as the lands in A

ceased to be the property of the defaulter by virtue of
court-sale, the purchaser at the revenue sale got nothing;
and

lands

Davies,

J while

under aseparaté

agreeing

patta

with

in

Moore,

a different

J,

held

that

village form-

ed another estate, and as no revenue was due on that
estate, the sale thereof was invalid. But the view of Davies, J,

was not accepted in The Secretary of State v. Prsipati
Sankarayya 4 by Miller and Munro, JJ. who held that lands
under one patta in one village could be proceeded against
for default in the payment of revenue due under another
patta for lands in a different village in the same district.
Proceedings are begun by issuing a written demand
to the defaulter with the details mentioned in Section 25
calling upon him to pay the arrears within a certain
time therein mentioned, and serving a copy of it on
1 The Secretary of Statev. Narayanan, 8 Mad. 130; The Secretary

M, Ii. J. 295.
2 The Secretary of State y. Naray-

of State 9. Pisipatht Sankarayya,
Mad. 498;
Gunnam
Dorayiya

34
vy.

anan, 8 Mad. 130.
5 96 Mad. 521.

Vadapalli

27

* 34 Mad, 493,

Ayyanna Charyulw,

34

Attachment,
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the defaulter, or some adult male member of his family
at his usual place of abode, or his authorised agent, or
by affixing a copy thereof on some conspicuous part of his
last known residence, or on some conspicuous part of the

land about to be attached 1.

The mode of service specified

above is alternative
and the adoption of any mode of
service indicated therein is valid 2. If the defaulter is
a minor, the demand must be served upon his properly
appointed

guardian,

and

in the

absence

of

such

service,

a sale held in pursuance thereof is invalid ®. If the
arrears
are not paid in pursuance of the demand,
they can be realised by attachment and sale of the defaulter’s land 4, Attachment is effected by affixing a notice thereof to some conspicuous part of the land, and it is to
state that, unless the arrears and incidental charges are paid
within a date therein mentioned, the land will be brought to
Tne attachment is to be notified by public proclasale.
mation on the land and by publication of a notice in the
Management
of property.

District Gazette 5.
The Collector may, at the time of attaching the property
of a defaulter or at any time during such attachment,
assume the management of the property attached, and
for this purpose appoint an agent with an establishment
of officers to manage the property.
When the property is

too inconsiderable,

it is to be committed to the

charge

of such revenue officer as the Collector may think fit 6.
Notice of such assumption is to be given to the defaulter

and

published

in the District

Gazette 7.

The agent so.

appointed is to collect the rents and profits accruing due upon
the estate according to the engagements subsisting between
the defauiter and those holding under him, and to maintain
an account ofail receipts and disbursements.
His accounts
are to be submitted to the Collector at such periods as may
be prescribed by him, and can be inspected by the defaulter
at any time anda copy thereof taken by him at his own
1 Section 25.
2 Venkanna Iyer v. The

4 Section 26,
Secretary

of State, (1913) M. W.N. 494.
§ Mekaperuma v. The Collector
Salem, 12 Mad. 445,

® Section 27,

: Section 28.
of

Section 29,

~
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expense
without
fee 1.
He can
proceed against the
agent either
civilly or criminally for any criminal or
illegal act done by him causing injury to him or his estate,
and the tenants also have the same remedies against him as
against the defaulter?.
All engagements entered into

between the defaulter

and his

any intention of defeating and
allleases which are not made
usual rates of assessment,

tenants

bona fide

without

delaying the attachment,
at a lower rate than the

and all leases which

are bona fide

for the purpose of erecting factories or of bringing waste
lands into cultivation and executed before attachment, are
binding upon the Collector 3 ; so also are payments made
on account of rents and profits actnally due before the
assumption of management, but not those made after that
date, or made before they were actually due 4. All sums
received from

the property

attached

after

paying

the

ex-

penses of attachment and management are to be carried in
liquidation of the arrears and interest, and

when

they

are

discharged in full, attachment is to be raised and the property handed over to the defaulter with a full account ofall
receipts and disbursements during its continuance 9,
Any

person claiming an interest in the land which

has

been or is aboutto beattached can obtain its release by paying
the arrears, interest and costs.
Such amount, if paid by the
tenant can be deducted from the rent payable by him, and if
paid by a mortgagee or other encumbrancer on the estate,
or any person not being in possession of it but claiming
an interest

therein

adverse

to

the

defaulter,

- Section 81,
5 Section 99,

* Section 33.

் Section 34,
5 Section 35,

by

constitutesa

charge on the land and takes priority according to the
date at which the payment is made ©,
Without assuming
pcssession, the Collector
may
proceed to sell the lands of the defaulter. Previous to the
sale, the Collector or other officer empowered by him in
that behalf is to issue a notice containing the particulars
given in Section 386 (2) which is to be aflixed at least one
month before the date of sale in the Collector’s office,
் Section 30,

Payment

others,

Sale of

immoveable
property,
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in the Taluq kacheri, in the nearest police station-house
and some conspicuous part of the land.
In is to be held by
public auction at such time and place as may be fixed by
the Collector or other officer empowered by him in that
behalf and the time may be either prior to or subsequent to
the expiration of the faslivear. At the time of the purchase
the purchaser must deposit fifteen per cent. of the purchase
money with the Collector or other person empowered by
him in that behalf, and pay the balance within thirty days
and if he fails to do so, the lands are again to be put up for
sale, and any loss resulting from the second sale and all the
expenses
incurred in connection therewith are to be

recovered

from

the first purchaser in the same

away

as

arrears of land revenue, and any profit derived from the
second sale is to go to him on whose account the first sale
was made 1. If the purchaser does not pay the balance of
the purchase money
within
thirty days of the sale,
the Collector is not bound to forfeit the deposit.
When
lands were sold
by the Revenue authorities in 1876,

but

the purchaser did

purchase
issued
Stay and
setting aside
_ of sale.

money

to

“The

him

till
in

not deposit
1879,

1880,

and

such

the balance
a

a

sale
gale

of the

certificate
is

not

was

invalid

2,

sale is to be stayed if, at any time previous to the

sunset of the

day

prior

to that

fixed for

sale,

any

person

claiming an interest in the land tenders the arrears, interest,

and the

incidental

management

of

charges

the land 8.

incurred

in

attachment

or

He is not, however, bound to

deposit the arrears that had accrued due between the dates of
attachment and sale, and a sale held for non-tendery ot this

amount also when there has been a tender forthe amountdue
before those dates is invalid 4. At any time within thirty
days from the date of sale, any person claiming an interest
in the property sold can apply to set it aside on depositing
in the treasury of the taluq in which the immovyeab
le
property

is situated,

the purchase

money,

(a) a sum

1 Section 86.

2 Sonaya Pillai y.
5 Mad. 130,

equal to five

per centum

of

and (b) a sum equal to the amount of

Kalemegham,

8 Section 87.
‘ Secretary of State
Goundar; 22 Mad, 6, .

v,

fiajah
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arrears, interest, and incidental charges;
and on such
deposit and application the Collector is bound to set aside
the sale
and pay the
five: per centum deposited to
the purchaser.
Any amount paid under Sections 37
and
387A by
any tenant,
bona fide mortgagee
or
other incumbrancer, or any person bona fide claiming any
interest in the estate adverse to the defaulter may be recovered in the manner provided in Section 35 2,
An application
can also be made within thirty days from the date of sale to
set it aside on the ground of some irregularity, mistake or
fraud in publishing and conducting it; but no sale is to be set
aside on the ground of such irregularity or mistake, unless
substantial injury is proved; and if any person puts in an
application under Section 38, he cannot present one under
Section 37, unless the former is withdrawn.
When no application is made under Section 37 A or
one is made under Section 38 and rejected, the Collector is to
confirm the sale, though he can for other reasons recorded
in writing set it aside. After the sale is confirmed, the
Collector

is to give

a certificate

of sale

to the

purchaser

3,

The sale is to be proclaimed in the village in which the lands
are situated 4 and the purchaser can on application toa Civil
Court and on production of the certificate of sale issued by the
Collector recover the land purchased by him in the same
manner as ifithad been decreed to him by that Court 4,
Where the sale is not confirmed, or is set aside by the
Collector, the purchaser is entitled to a refund of the
amount deposited by him. The non-compliance of Secticns
38 and 39 does not affect the validity of the sale, as
there is no provision in the Act that in the event of these
Sections

not

being

complied

with,

it is

void 6

and the

mere omission to display the notice of sale in the Coilector’s
office is. not sufficient to set aside the sale 7,
There
was a difference of opinion in the Madras High Court whether
. 3 Section 87 A.

oon

* Section 37.
5 Section 38,

Section 89.
Section 40,

° Karuppa

.

:
.

fas

Thevan

Sastri, 6 Mad. 148,
™ Bonynayya Naidw

y.

baran Chettiar, 22 Mad,

y.

Vasudeva
:
Chidam:

440,

ae

ட்

Confirmation
of sale.

*

the real owner can show that the certified purchaser at
a revenue sale was only a benamidar for him! anda Full
Bench has now held that he can 2. The object of Section 38
that the
is only to prevent any plea being raised
é
defaulter’s interest did not pass by the sale %.
Collector has passed an order under
the
When
Section 88 setting aside a sale he cannot subsequently confirm it 4; nor has he got power to review his own order

0௦11604௦18
power
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of

Teview.

refusing to interfere with an order passed by his subordinate
Validity

of a

contract
entered into
by defaulter
before sale

Bffect of
feyenue

sale.

confirming a sale for.arrears of land revenue 5.
All contracts entered into by the defaulter with his
tenants and all payments made by them to him are binding
upon the purchaser to the same extent and under the same
circumstances as laid down in Sections 32 and 33 6& They
are only such as do not create a charge on the proprietary right in the land or an under-tenure and thereby
impair jts value 7, Where a kanom was granted reserying arent of Rs.5 and it was not alleged or shown —
that it was lower than the usual rent tor such land, and the
object of the lease was essentially to bring waste land into
cultivation and the jenmi agreed to pay the value of
improvements to the tenant, it was held that the agreement to pay compensation for improvements was binding
upon the purchaser in revenue sale 8. In this case the
kanom was treated as a lease and the kanomdar did not
claim to hold possession for twelve years. ‘I‘he defaulter can
after the date of sale recover the arrears of rent due before
that date by means of all processes except distraint 9,
Hyery sale held for arrears of revenue conveys to the

free of all encumbrances!0,

purchaser the land

and there-

! Tirumalayappa Pillai vy. Swami
Naicker, 18 Mad. 469; Subbarayar

sayyar, 20

y. Asirvatha

chella Thevan, 20 Mad. 253.
* David
Nadar
vy.
Manikha
Vachaka Desika Gnana Sambanda
Pandara Sannadi. 33 Mad. 65.

494;

Upadesayyar,

Muthunayan v,

vaiyan,
28 Mad.

526;

Sinna

20 Mad.

Sama-

Contra, Nara-

yana Chettiar y. Chokkappa Mudaliar, 26 Mad. 655.
2 Narayanasamt
Padayachi
v.
Govindasanu

Padayachi,

‘473 ; Rami Reddi_ y.
(1914) M. W, N. 916,

29

Mad.

Venkatesan,

8 Subbarayar v.,Asirvatha Upade-

Mad.

* haliappa

494,

Gounden

5, Venkata.

8 Section 41.

7 Kelan v, Manikam,

® Meppatt
Nair, 27 Mad,

Kunhamad
873.

9 Section 43.
10 Section 42,

11 Mad. 380.

vy. *Chathu

CHAP,
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fore of a mortgage 1, andakanom 2 created on it. As cesses
payable to Government on account of water supplied for
irrigation are included in the definition of public revenue,
a sale of

land for arrears of water cess

the purchaser free of encumbrances
under the Abkari Act 4, or under
Act, 5 or under the Liccal Boards
the land free of encumbrances.
The third mode of realising
arrest of the defaulter.
It can be
arrears

of

revenue

cannot

conveys

the land to

3. Buta sale for arrears
the Land Improvements
Act, 6 does not convey
arrears of revenue is by°
resorted to only when the

otherwise

be

realised,

and

the

Collector has reason to believe that the defaulter is wilfully
withholding payment of the arrears, or has been guilty of
fraudulent conduct in order toevade payment.
‘The period
of imprisonment is pot to exceed two years in any event,
six months if the arrears do not exceed five hundred rupees,
or three months if they do not exceed fifty rupees, but the imprisonment does not extinguish the debt due to Government’.
All the remedies prescribed in the Act are available
also against sureties 8.
Unless otherwise specially provided for, all

arrears of

revenue

other

than

land

revenue

due to Government,
all advances
made
by Government for cultivation or other purposes connected with
the revenue and all fees or other dues payable by any
person to or on behalf of the village servants employed
in police or revenue duties and all cess lawfully imposed:
on the land may be recovered as arrears of land revenue 9.
A karnam in a permanently estate is a village servant within
the meaning of section 52 10,
Any person deeming himself aggrieved by any proceedings under the Act may institute a suit for redress before a
Civil Court, provided itis brought within six months from the
1 The Secretary

of State

v.

Pisi-

patis Sankarayya,
34 Mad.
498.
* Kelan vy. Manikam, 11 Mad. 330.
5 Veeranan v. Karupayya Pillai,
37 Mad. 49; Gunnam Dorayya
v.
Vadapallt
Ayyanna Charyulu,
27
ற, ரப், J. 295.
:
4 Ramachandra vy. Pitchaikanni,
7 Mad.434 ;Cf. Raman y. Chandan,

15 Mad, 219,

® Chinnasani
Mudali
y. Tirumalat Pillai, 25 Mad. 572.
® Mathuswamier v. Sri Srimethanitht Swamiyar, 38 Mad. 356.

7
8
®
»”

Section 48.
Section 50,
Section 52.
Collector of North Arcot y. Nagi

Reddi,

15 Mad,

35,

Arrest of
defaulter.

Remedies
against
sureties.

Suit for
proceedings
taken under
the Act.
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date on which the cause of action arose !. This special period
of limitation applies to sales which are illegal by reason of

contravening some express law as well as to sales which are
irregular 2,

Therefore

a suit for a declaration that

a

sale.

of a larger. interest than was liable to be sold is illegal 8; a
suit to set aside a sale on the ground of collusion between
the purchaser and village officers 4; and a suit for a declaration
and injunction as regards an order for removal of certain
steps and for refund of penal assessment levied by Government 5 are governed by the special period of limitation
prescribed by the Act.
But it does not apply where no
arrears at all are due from the land-holder and a sale is

held for alleged arrears 6,
Cause of
action for
suit,

The cause of action arises on the date when the sale is
confirmed

by the Collector and not

from the date of sale7 .

Where a Head Assistant Collector by virtue of the powers
conferred-on him by, Regulation VIL
of 1828 made an
order of confirmation, limitation begins to run from the
date of such confirmation, although itis liable to revision
by the Collector under the Regulation 8. Where the sale is
sought to be set aside on the ground of fraud, the period of
-linitation is that provided by the Revenue Recovery Act,
vig., six months, but the cause of action arises from the date
of the discovery of thefraud 9. These rulings were passed
when the Limitation Act of 1877 was in force and it has
been held that they apply under the Limitation Act of 1908
818010,
Where the Government assigned the land revenue
on certain lands to.a temple, but continued to issue patia
for the land, the temple can proceed against the land and
bring it to sale in liquidation of the arrears due to it 11, ,
1 Section 59.

" Sabathy

* Raja Goundan v. Raja
17 Mad. 134.

Goundan,

3 Sellaya v. Viraya, 10 Mad. 62.
4 Venkata v. Chengadu, 12 Mad.
168 (F'.B.); Iswara Patter v. Karup-

pan, 3M. LJ.

255; Raman

vy. Bhaswari Sanyasi,

Naidu

26 Mad. 638.

5 Sankarappa _Naiken
vy. The
Secretary of State; 20M. ப், J. 977.

© Venkatapathi vy. Subramanya, 9
Mad. 457; Venkata v. Chengadu, 12
“Mad. 168 (178); Iswara Pattar ஈ,
Karuppan, 3 M. Li. J, 288.
=

Naiken,

Chetty

26 Mad.

v.

Rengappa

495 ; Chinnammal

Achi v. Saminatha
30 Mad, 367.

Malavaroyan,

8 Chinnammal Achi v. Saminatha
Malavaroyan, 30 Mad. 367.
:

® Venkata v. Chengadw, 12 Mad.
168; Iswara Patter
உ
1. 72255. -

vy.
்

Karuppan,

10 Srinivasa Iyengar 1... The Secretary of State, 38 Mad.

92,

1 Kristnasams எ, Venkatrama, 13
Mad. 319; Kasturi Gopala Ayyangar
v, Anantaram Thivart, 26 Mad, 730-
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DISTRAINT FOR RENT,

(b) Arrears of rent under the Estates Land Act.
- At any time after rent has become due, the land-holder
may either sue for it before the Collector, or proceed to
recover the arrears by distraint on his own responsibility

and

sale of

the

moveable

property

Modes

of

recovery.

of the defaulter, the

growing crops, or the produce of the land or trees in the
defaulter’s holding, or by sale of the holding itself 1.

Distraint can be availed of only in respect of arrears
accruing due within the next preceding twelve months 8,
The following articles are exempted

distraint : (a) the

from

necessary wearing apparel, cooking vessels, bedsand bedding
of the defaulter,

his

children,

wife and

and

such personal

ornaments as in accordance with religious usage cannot be
parted with by a woman and

(2) his ploughs and implements

stocked by the

of husbandry, ploughing cattle and manure

ryot or cultivator and such seed grain as may be necessary
for the due cultivation of the holding in the ensuing year 3.
There are two stages in distraint proceedings. In the first
stage (Sections 78 to 91) the distraint is effected by the landholder or his agent on his own responsibility without recourse

to Court;

and

in the

second

stage

(Sections

92

to

110) the distrainer has recourse to Courts for the purpose of
recovering the rent due from the defaulting ryot by sale of
the distrained property.
he first stage begins by serving
on the defaulter = written demand specifying the amount
of arrears and an account exhibiting the grounds on which

the demand is made 4, and the contents of the demand
and its mode of service on the defaulter are indicated in
Section 78 (2).

If the demand

is not immediately satisfied

the distrainer can proceed to distrain 5.
Immediately’
after distraining, the distrainer must prepare a list or description of the property distrained and serve a copy of it
on thedefaulter in the manner indicated in Section 78 (2) and —
send a copy of the list or description together with a copy
of the written demand and account within ten days of the

service

of ‘demand

on. the

detaulter- to the Sale Officer

3 Section 77.
2 Toid.
8 704.

4 Section 78 (1).
Section 79,

்

்

39

Distraint.
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empowered under Act VII of 1889 to sell property distrained
for arrears of rent; and in case the distrainer has notice
that the cultivator is some person other

than the

defaulter,

a copy of the demand and of the list or description must be
served on him also1.
The property distrained must be |
as nearly as possible, equal to the amount of arrears due and
costs of distress 2 and it must be made after sunrise and
before sunset ® and for the purpose of making the distraint
the distrainer may force open any stable, granary, godown,
outhouse or other building and enter any dwelling house
the outer door of which is open and break open the door of
any apartment in such dwelling house belonging to the
detaulter 4. In cases where the outer door of the dwelling isshut, or where the apartments are appropriated
as zenana or residence for women, he can break it openin
the presence of a police officer in the former case, and enter
the apartment in his presence in the latter case after giving
due notice for the removal of the woman 5. In case the
distrainer apprehends a breach of the peace while making
the distraint, he can get the assistance of the police 6.
Standing crops and other ungathered produce may, notwithstanding the distraint be tendered and reaped by the
Owner

after

due

notice

to

the

distrainer,

and

if

the

former neglects, the latter can do so at the expense of
the former 7. The distrained property must. be placed in
charge of some one appointed by the distrainer for this
purpose, who must store the grain in some conyenient place
in the neighbourhood 8, but the distrainer must not work
the cattle or bullocks nor make use of the property distrained
but must provide food for cattle and other live-stock 9.
Where by reason of the distrainer not taking proper care of
the property distrained, it is lost, damaged, or destroyed
while in his keeping, he may be sued for damages before the
Collector by the owner 10...
1

Section 79.

2 Section 81.
8 Section 82.

* Section 84.
5

Section 85.

்

6 ௪01101 80,
7 Section 83 (1) and (2).
§ Section 83 (8),

® Section 86,

0 Section 88,
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Distress may be withdrawn (1) by tender or payment
of, or security for, the amount of demand together with
subsequent interest and cost of distress to the distrainer at
any time before the date fixed for the sale 4; (2) by pay-

Withdrawal
ot distraint.

ment of such amount to the Sale Officer at any time before
‘the sale 2; (3) by the allowance of the claim to the pro-

perty preferred by a third person 3; and (4) by the failure
of the distrainer to apply for sale under Section 92.
Woen the defaulter has made a fraudulent conveyance
of his moveable property to avoid distress or any person has
forcibly
or clandestinely taken away property once distrained 4, it or its value may oe ordered by the Uollector
to be paid to the distrainer.
The second stage in distraint proceedings begins with
an application for sale of the property distrained to the

Sale Officer within 15 days of the distraint 5.

On its receipt

the Sale Officer must send a copy of the application, and a
copy of the list or description to the Collector, and issue
a notice to the defaulter and

cultivator,

if there is one, re-

quiring them to pay the amount demanded, or to institute a
suit contesting the distraint within 15 days of the date of
service of notice §.

‘I'he officer must also

not less than 15 days from the

the defaulter, and cause

fix a date of sale,

date of service of notice on

it to be proclaimed

in the village

in which the property distrained is, the date fixed for sale
not being less than 7 days trom the date of the proclamation 7 If the defaulter or cultivator does not pay the
amount or file a suit within 15 days from the date of
service contesting the right of distraint, or if such a suit is
filed and is decided against the defaulter, the Sale Officer is
to proceed to sell the property distrained 8. ‘The sale ‘is
ordinarily to be held in the village where the property distrained is kept or at the nearest place of public resort, if the
Sale Officer thinks
that it is likely to sell to better
advantage
there % The
distrainer
must
produce the
1 Section 87 (1),

2 Section 87 (2).
5 Section 89.
4 Section 90,
5 Section 92,

6 Section 95.

Raw

7 7008,
A

& Section 96.
9 Section 97,

Fraudulent

conveyance
by distrainec,

Sale of

distrained
property.
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at the

time

and

place
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of sale 1.

Provision

is

made for the manner of sale 2, postponement of sale 3, and
for re-sale, when the purchaser makes default in making
payment for his purchase 4. The purchaser is to be given
a certificate 5 and the Sale Officer or any Officer subordinate
to him is prohibited from bidding .and purchasing at such
sale'®.
Sections 98 and 99 provide for sale of special
articles, such as perishables, crops. or products which, from

their nature,

do not admit

of being

stored.

Protection

against irregularity in distraint is providedfor by Sections 103

and 104.

Section 106 deals with the disposal of the pro-

ceeds of the sale, and Section 109 provides for cases of
conflict between distraint by land-holder and attachment by a
Civil Court. Section 108 saves the person from whom arrears
have been realised without any default on his part by
authorising: him to deduct the amount realised from him
from the rent payable by him to his immediate landlord
and so on until the true defaulter is reached.

The third remedy open to the land-holder for realising

Sale of ryot’s

holding.

arrears of rent is by sale of the ryot’s holding and 18
dealt with in Sections 111 to 181. The first step to be
taken by the land-holder is to send within the revenue year
in

which

the

arrears

became

due, 7 a written

notice

to

the Collector to be served through him on the defaulter
requiring him to pay the arrears, or to institute a suit before
the Collector contesting his right of sale within 30 days of.
the service of notice onhim 8. The procedure to be adopted
in such cases is laid down in Section 112 and provision is
made in Section 113 for intimating the service of notice on the defaulter to the land-holder.
Ifthe arrears are
not paid, or no suit is iustituted contesting the right of sale, or
if such a suit has been filed and decided against the defaulter;
or is withdrawn 9, the land-holder is to apply to the Collec-:

tor for sale of the holding within forty five days from the
date of the intimation of service in the first-two cases; and
1 Section 97.

:

:

டட 100,

ection 101,
* Section 102.
§ Section 105,

்

-

© Section 107.

i Section 111,

Section 112,
© Section 114,

AG gies a) :

|
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thirty days from the date of such decision or withdrawal in
the third case 1. On receipt cf such application the Collector is to appoint a Salling Officer 2, He is to fix a date of
sale and proclaim it to the village in which the property
is situated, the date of sale not being less than thirty days
from the date of the proclamation 8, The contents of the
proclamation

are

given

in

Section

117

(2).

Tne

sale is

to be held in the village in which the property is situated
or at the nearest place of public resort, if the selling officer
thinks that itis likely to sell to better advantage there *,
A lessee from a land-holder whose term has expired has
no right to proceed against the holding of the tenant, even
though the arrears accrued due during the currency of the
ease 5, The Collector is given power to give time not exceeding two months, unless the Local Government has by ageneral
or special order allows a longer period to the defaulter to pay
the amount due, iihe makes an application within thirty
days irom the date of the proclamation of sale and gives
security for the amount due ©. Provision is made for the
manner of sale 7, as also for the postponement of sale 8.
A sale may be stopped (1) if the land-holder withdraws
his application or, (2) if the amount due and costs are paid beforethe property is knocked down, either tothe Selling Officer
or the Collector 9. In case any person having an interest in
the property pays the amount in order to avoid the sale, heis
given a special charge on the holding: which will take priority over every other charge

except any

similar

charge

and

the chargefor arrears of rent!0, and if he isa tenant or
sub-tenant of the holding, he is entitled to deduct the whole
or any portion of the amount paid from any rent payable
by him to his immediate landlord; and that landlord may
Only such portion of the holding as is necessary for
the realization of the arrear is to be brought to 881612, he
7: Section 115,

1 Section 120.

¥ Section 116.
8 Section 117.
4 Section 119.

a

5 Sundaram Iyer v. Kulathu Iyer,

99 M,1i.d. 505; °
6 Section 133,

any

8 Section 121.
9 Section 122.
30 Section 128.

11 Section 129,

12 Section 126,
si

Stoppage of
sale,
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purchaser is to be given a certificate and takes the property
subject to any right or interest-which the ryot has created
therein with the land-holder’s permission in writing registered and subject to any encumbrance created before the
passing of the Act 1,
A sale of property is to be set aside on payment of
the amount by the defaulter or any person having-a right or
interest in the holding affected by the sale, if any application
is made within thirty days from the date of sale.
One co-sharer can maintain a suit for ejectment for his
share,

Application

OF ARREARS

if the

other

co-sharers

are made

defendants

2, and

where one of two joint land-holders possessed the kudiwaram
interest of the ryot, a suit by the other land-holder to eject
the ryot is unsustainable, as his remedy is to sue either for
joint possession or for partition, neither of which can be
granted by the Revenue Court 2, A party refusing to join
as plaintiff may be joined as defendant 3.
Section 134 of the Estates Land Act provides that the
summary remedies provided for the collection of arrears may
be availed of by (1) a land-holder against a tenant of private
land in the estate when pattas and muchalikas have been
exchanged between them, and (2) a ryotwari land-holder or
other registered holder of land in proprietary estates against
his tenant from whom he has taken a written agreement
specifying the rent to be paid. A suit by a tenant of a ryotwari
land-holder for damages for illegal distraint of moveable
property is solely cognizable by the revenue court 4.

1 Section 124,
* Subramania
Sami

Thevar,

Chettiarvy. Peria

26M.

® Mangalasami

L. J. 435,

Thevar

y. Satia-

yappa Pavandan, (1918) M. W.N.
696.
்
:
* Narayanasamy

Iyery.

rama Iyer, 29 M.,J, 607,

Venkata

i

APPENDIX.
THH

CROWN
ACT

PASSED

An

BY

THE

GRANTS

XV

OF

ACT.

1895.

GOVERNOR-GENERAL

OF

INDIA

IN COUNCIL.

Act to explain the Transfer
of Property
Act, 1882, so far as relates to
grants from the Crown, and to remove certain doubts as to the powers of

the Crown

in relation to such grants.

WHEREAS doubts have arisen as to the extent and operation of the Transfer
of Property Act, 1882, and as to the power of the Crown to impose limitations and
restrictions upon grants and other transfers of land made
by it or under its
authority, and it is expedient to remove such doubts; it is hereby
enacted as
follows :—
ட்
1.

(1)

This Act may

(2)

It extends to the whole

be called the Crown

(8)

Repealed

Grants

Act,

1895.

of British India ;

by Act X of 1914.

2.
Nothing in the Transfer of Property Act, 1882, contained shall apply,
or be deemed ever to have applied, to any grant or other transfer of land or of any
interest therein heretofore made or hereafter to be made
by oron
behalié of Her
Majesty the Queen-Empress,
her heirs or successors,
or by or on behalf of the
Secretary of State for India in Council to, orin favour of, any person whomsoeyer ;
but every such grant and transfer shall be construed and take effect as if the said
Act had not been passed }.
8,
All provisions, restrictions, conditions, and limitations ever contained
in any such grant or transfer as aforesaid shall be valid, and take effect according
to their tenor, any rule of law,
statute, or enactment of the Legislature to the
contrary notwithstanding ?.
=
1 For the object and intention of the
Act, see Dost Muhanmad shan 4, The
Bank of Upper Burma,
3 A.J.
129;
628 ; The Secretary of State v, Kasiwri

Reddi, 26 Mad. 268.

An absolute grant by Government does
not restrict the power of the grantee to

sell or mortgage she propert¥, Dost
Muhammad Khan y. The Bank of Upper
Burma, 3 A. L. J. 129; 628.

Leases by or on behalf of Government
are not exempted
from registration by
virtue of the Act, Munshi
Lal v. The
Notified Area of Barant, 36 All. 176.
? Power of Government to create a
line of succession different
from the
ordinary law, Sheo Singh v. Raghuban
Kunwar, 27 All. 634: 32 1.A. 203; Haji

Mahamad

Nasurudin

bara Mudaly,

2M,

Khan y,

lL. T. 55,

Hagam-

:

PERMANENT

SETTLEMENT

REGULATION

PASSED

K Regulation

for declaring

XXY

REGULATION.

OF 1802.

ON THF 13TH JULY 1802.

the

proprietary

right

of

lands

to

be vested

in

individual persons, and for defining the rights of such persons, under a
permanent Assessment of the Land-revenue in the British territories sub-

ject to the Presidency of Fort St.

George.

WHEREAS it is known to the zemindars, mirasidars, ryots, and cultivators of
land in the territories subject to the Government of Fort St, George, that from the
earliest, until the present period of time, the public ர ர ட
of the land-revenue has
never been fixed ;but that, according to the practice of Asiatic Governments, the assessmentofthe land-reyenue has fuctuated without any fixed principles for the deter-

mination of the amount, and without any security to the zemindars or other persons
for the continuance of a moderate land-tax; that, on the contrary, frequentinquiries have

been instituted by the Ruling

Power, whether Hindoo or Mahomedan

for the purpose of augmenting the assessment of the land-revenue ; that it has been
customary

to regulate such

augmentations

by the

local officers appointed by the ruling Power

inquiries

for the

time

and

opinions

being;

and

that

of

the

in the

attainment of an increased revenue on such foundations, it has been usual for the
Government to deprive the zemindars, and to appoint persons on its own behalf to
the.

management

of the

zemindaries,

implied right, and the actual
whatever ; and

whereas

thereby

exercise of the

it is obvious to the

cultivators of land that such

a mode

of

permanent

prosperity of the

country

by

population

and

wealth,

and

destructive

reserving

to the

proprietary

said

zemindars,

administration
obstructing

of the

ruling

possession

of

mirasidars,

must be

the progress

Power

the

all lands
ryots,

and

injurious to the
of agriculture,

comfort of individual

persons by

diminishing the security of personal freedom and of private property;
wherefore,
the British Government, impressed with adeep sense of the injuries arising to
the State and to its subjects from the operation of such principles, has resolved to’

remoye from its administration so fruitful a source of uncertainty and disquietude,
to grant to zemindars and other land-holders, their heirs and successors a permanent property in their landin all time to come, and to fix for ever a moderate
assessment of public revenue on such lands, the amount of which phall never be
liable to be increased under any circumstances.
2.
In conformity to these principles, an assessment shall be fixed on all
lands liable tc pay revenue to the Government; and in consequence of such assessment, the proprietary right of the soil shall become vested in the zemindars or other
proprietors of land, and in their heirs and lawful successors for ever.!
1 See pp.

qminerals,

17, 76; zemindar’s

right

to

pp. 84, 85; liability to main-

tain ன்

;

85; to water-cess pp. 86-91.
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3; Where the conditions of the psrmanent assessment of the revenue may
have been adjusted, a sanad-i-milhiyat-1-istimrar, or deed of permanent property,
shall be granted on the part of the Dritish Government to all persons being, or
constituted to be, zemindars or proprietors of land; and each zemindar or proprietor of land shall execute and deliver to the Collector of the district a corresponding
kabuliyat.
The said sanads and kabuliyats
shall
contain
articles of tenure by which the lands shall be held.

the

conditions

and

In all cases of disputed assessment, reference shall be had
to the sanads
and kabuliyats, and judgment shall be given by the Courts of Judicature
in
conformity to the conditions under which the agreement may haye been formed

in each particular case.
4.

The

Government

having

reserved

discretion in continuing or abolishing,

revenue ineluded,

according tothe

to

itself

temporarily or

the

entire

exercise of

permanently,

custom and practice

of the country, uader the -

seyeral heads of salt and saltpetre—of the
abkari, or tax on the sale of spirituous

sayar, or duties by sea or land—oif
liquors and intoxicating drugs—of

excise

taxes,

on

articles

of consumption—ofall

its

the articles
of
the
the

personal and professional, as well

as those derived from markets, fairs or bazaars ', of lakhiraj lands (or lands exempt
from the payment of public revenue), and of all other lands paying only favourable
quit-rents —the permanent assessment of the land-tax shall be made exclusively of
the said articles now recited ?,
:
5.

The Goyernment having charged itself generally with the

and support of such establishments

as may

be

requisite

in the

maintenance

several provinces,

cities, and towns, for the better keeping of the police, no lands shall

be considered,

as heretofore, to be holden on the condition of performing police duties, unless the
same shall be specially provided for in the sanad-i-milkiyat-i-istimrat; and all
lands or russooms heretofore appointed to the support of the police éstablishments
shall be

disposed of

insuch

manner

as

the Government

may

think fit.

6.
The land-holders shall regularly pay in all seasons, in the current coin of
their respective provinces the amount of the permanent assessment fixed on their
lands ; the remission of revenue which has occasionally

been granted

according to

the custom of the country on account of drought, inundation, or other calamity of
the season, shall cease and never be revived: and

may

fail to

discharge their pecuniary engagements, their property shall be answerable

for the

consequence

7.

where

land-holders

of such failure.

Where such failure may

occur, the personal

property of

land-holders

shaJl, in the first instance, be attached, and ultimately their lunds shall be
to be sold and transferred from them for ever, 1f necessary, for the payment

liable
of the

_ public revenue’,
8. Proprietors of land shall be at free liberty to transfer without the
previous
consent
of
the
Goyernment,
or
of
any
other
authority
to whomever they may think proper, by sale, gift or otherwise their proprietary
right in the whole,
or in any
part
of their zemindaries; such
transfers of land shall be valid, and shall be respected by Courts of Judicature and
by the officers of Government

medan or to the

Hindoo laws,

1 See pp. HW
36

; provided they shall not be

or to the regulations
a Seep. 161,
்

cf the

repugnant to the Maho-

British

Government,

* See p, 261,
்
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have been regularly

office of the Collector, and unless the public assessment

determined and fixed

on

such separated

portions

registered

shall have

of land by the

at

the

been previously

Collector,

such

sale, gift, or transfer shall be of no legal force or effect, nor shall such transaction
exempt a zemindar from the payment of any part of the public land-tax assessed

on the entire zemindary previously to such transfer, but the whole zemindary shall
continue to be answerable for the total land-tax,

in the

same manner

as if no such

transaction had occurred}.
9. Where a part of a zemindary may be sold for the liquidation of arrear
of the public assessment, or for the satisfaction of a decree of a Court of Judicature,
or where part of a zemindary may be transferred by sale, gift, or otherwise, the
zemindar or land-holder shall furnish to the Collector true and correct accounts
of the entire zemindary, and of the portions of the zemindary about to be separated
for a period of time not less than the three years preceding such sale or transfer,
in order that the due proportion of the public revenue may be fixed thereon.
The assessment to be fixed in this case on the separated lands shall always
bear the same proportion to the actual value of the separated portion asthe total
permanent jama on the zemindary bears to the actual value of the whole zemindary *,

[Repedled by Madras Act II of 1869).

10,

11,
The zemindars or land-holders shall support the regular and established
number of karnams in the several villages of their respective zemindaries §,
The karnams shall be appointed from time to time by the zemindars, and
shall obey all legal orders issued by them: but the karnams shall not be liable to
be removed from their offices, except by the sentence of a Court of Judicature.
Where

a zemindar,

or his under-farmers,

tenants,

or ryots, may

have cause

of complaint against a karnam for breach of his duty, such
zemindar shall
be free to institute a suit in
the Adalut of the Zillah for the purpose of
bringing such karnam to trial and punishment; but where a
zemindar may de-

prive a karnam of his office without such previous regular process,
the zemindar
shall be liable to make such satisfaction for the injury as
the Adalut of the zillah

may deeree,

Where
Court

of

a karnam

Judicature,

the

may

be

dismissed

zemindar

from

shall in the

his office
first

by the

sentence

of a

instance select a successor

from the family of the last incumbent, provided any member
of that family
be found capable of performing the duty of karnam;
but where no mem-

ber of the family may

be capable of discharging the

duty of

karnam,

in that

the zemindar shall exercise his discretion in the appointment
of a proper

The name

of the

person

appointed

to

succeed

reported to the Collector of the zillah by the

12,

the

office

of

karnam

shall

be .

Tt shall not be competent to proprietors of land to appropri
ate any pari

of a landed estate permanently assessed

purposes hy which it may be intended

ம் See
? Soo
® See
4 1119

to

zemindar *,

case

person °,

p. 79.
p. 80,
p, 141,
860110)

to religious

to exempt

068868 6௦ 196 in force

or

such

charitable, or to any

lands

from

bearing

other

their

upon the extension of Madras Act
1894, or any portion thereof to ITanyof
estate,
:
்
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portion of the public tax; nor shall it be competent to a proprietor of land to
resume lands, or to fix a new assessment on lands which may be allotted (at the
time when such proprietor may become possessed of the estate in which larids are
situated) to religious or to charitable purposes under the denominations of Devasthan or Devadayam, of Brahmadayam or Agraharam,
of Yaumia Jeeyadan or
Madad Ma’ash, or Piran, Fakiran, or any other description of exempted lands
described under the general term of lakhiraj, unless the consent of the Government
shall have been previously obtained for that purpose }.
13. Where the consent of the Government may have been obtained to a particular appropriation of the lands above described, the proprietor of the estate in
which such lands are situated shall pay such assessment of revenue as may be fixed

on the said lands by the

Collector of the zillah,

‘14, Zemindars or land-holders shall enter into engagements with their
ryots for a rent, either in money or in kind, and shall within a reasonable period
of time grant to each ryot a pattaor cowle, defining the amount to be paid by him,
and explaining every condition of the engagement.
And the said zemindars or
land-holders shall grant regular zeceipts to the ryots for discharges in money or
in kind made by the ryots on account of the zemindars.
Where a zemindar after

the expiration of a reasonable period of time from the execution of his kabuliyat
may neglect or refuse to comply with the demand of his under-farmers or ryots for
the pattas or receipts above mentioned, such zamindar shall be liable to be sued in
the Adalut of the zillah, and shall pay such damages as may be decreed by the
Adalut to the complainant.
15. Zemindars shall aid and assist the officers of Government in apprehending and securing offenders of all descriptions, and they shall inquire and give
notice to the Magistrates of robbers or other disturbers of the public peace who

may be found, or who may seek refuge in their zemindaries.

! Bee pp. 99-100,
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PERMANENT SETTLEMENT INTERPRETATION.
REGULATION

IV OF 1822,

PASSED ON THE 12TH JULY i822.
A Regulation declaring the true intent and meaning of Regulation KXXYV of
1802, so fav as it relates to the rights of the actual cutivators of the soil,
DoubTrs
‘Regulations

payable

having

enacted

for

by the actual

on the public

account,

occurred regarding the meaning and
instiring the prompt realization of

cultivators of the soil,
or to zemindars

either to the

or others entitled

construction of the
the rents due and

officers of Goyernment
to receive

the same

by

inheritance or purchase, or in virtue of special grants issued by the ruling authority
on

terms

of

a

permanent

or

temporary

settlement

of the

land

reyenue; it has

become necessary for Government to declare, that in passing those Regulations it had

no intention of authorizing any infriitgement or limitation of any established rights —
oi any class of its subjects whatsoever, such rights being properly determinable by

judicial investigation only.
been

pleased

2.

to pass

The Honourable

the following Regulation

the Governor-in-Couucil has

therefore

|.

Ibis hereby declared that the provisions of Regulation XXV of 1802 were

not meant to define, limit, infringe or destroy, the actual rights of any deseription
of land-holders or tenants ; but merely to point out in what manner tenants might
be proceeded against, in the eyent of thei: not paying the rents justly due from
them, leaving them to recoyer their rights,
if infringed, with full costs and
damages, in the established Courts of Justice.
:

' Bee pp. 17, 77.

MALABAR

LAND
ACT

REGISTRATION.

Ill

OF

1896.

An Act to make better provision for the registration of proprietors of estates
subject to the payment of revenue direct to Government in Malabar and
the Wynaad.
WHERBAS Regulation XXYVI of 1802 provides that landed property paying
revenue to Government shall be registered by the Collector, and whereas such
landed property in Malabar and the Wynaad has in many cases not been registered
in the names of the proprietors thereof; and whereas it is desirable for the security of the public revenue to provide a summary means whereby the Collector may
ascertain such proprietors,
It is hereby enacted as follows :—
1.

(1) This Act may
(2)

Ib

extends

be called the Malabar Land

to the

whole

of the Nilgiri district which is known
2.

In

this

Act,

unless

of the Malabar

Registration Act, 1895.
district and

to that

portion

as South-Hast Wynaad.

there

is

something

repugnant

in the

subject

or

context,—

“ Estate’? means
separate

assessment

any land

to land

revenue

which is subject either
payable

direct

now

or prospectively to

to Government,

‘“ Registered ’’ means registered in the public registers maintained
Collector in accordance with the provisions of Regulation XXVI of 1802.

3.

Within such time asthe District Collector

by the

may fix as hereinafter provi-

ded, arly person who is or claims fo be the proprietor or joint proprietor of an
estate, and whose name is not already registered, or any other person having
authority to act on his behalf, may make application to the District Collector or
to an officer empowered
by him to receive such application for registration as
proprietor or joint proprietor of the estate,
4.
The District Collector shall fix for each taluk or such other local area as
he may deem fit the date before which the proprietors of the estates situated therein may, under the last preceding section, apply to have their names registered, and
may at any time alter any date so fixed:
Provided that such date or altered date shall not be less than two months or
more than four months from the date of the publication of the same in the District
Gazette.
5,

Every date fixed as provided

in the

last preceding

section shall be noti-

fied in the Fort St. George and District Gazettes, and by notices to be posted up at
the office of the District Collector, at the offices of the Revenue Divisional Officer,
District Munsif, Tahsildar, Deputy
Tahsildar and Sub-Registrar of Assurancey
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within whose local jurisdiction the local area to which the date applies is situated,
and at all police stations and amshom cutcherries within such local area ; and shall
also be proclaimed by beat of drum within the local area to which the date applies.
Provided that no irregularity or omission in the publication of the notices
or in the proclamations referred to in this section shall affect the yalidity of any
proceedings under this Act,
6.

As

soon

shall, on a day
whether or not

as conyeniently

may

be after the date so fixed, the Collector

and at a place to be previously notified in the District Gazette,
an application for registration under the preceding sections has

been made and whether or not there is any dispute as to the entry to be made in
the register, ascertain and determine by such summary inquiry as he thinks fit,
in respect of every estate to which the date applies, the person who,

in his

opinion

is entitled to be registered as proprietor thereof, and shall register him accordingly ;
and, if any such estate shall not previously have been separately surveyed or demarcated, may cause it to be so surveyed or demarcated, or both.
7. In the case of an estate belonging to joint proprietors who are members
ef a joint family, or toa religious or charitable foundation, the estate shall be
registered in the name of the managing member,
for the time being of
such
being

in

family,
of

the

such

register

tendent;

and

or

of

the

trustee,

foundation,

as such
such

as

manager
the

case

managing

registration

shall

in the names of all the joint proprietors
foundation.

or
may

superintendent
be,

who

member,

trustee,

manager

be

effectual

and

or of

as

all

the

for

shall

persons

be

or

valid

the

time

described

superinas if made

interested in such

8. Inany inquiry under Section 6 the Collector shall hear any party to a
dispute who attends on the day notified or on the day to which the inquiry may be
_ adjourned, and shall receive such evidence as he may see fit; and in the case of a
dispute, he shall record the nature of the dispute, his
ன்ன thereon, the grounds
of the decision and such other particulars as he thinks fit.
9.

(1) If the person registered under

an application under

Section 6 or

Section 3, the Collector shall give

Section 7 has not made
him notice of the registra-

tion by the publication of the fact in the District Gazette, and also, if his address is
known, by letter sent by post registered,
(2) Ii any person to whom

notice has been given

under

this

section objects

to such registration, he may apply to the Collector within two months of the date
of the publication of such notice in the District Gazette or within one month of the
receipt of the registered letter containing such notice, whichever is later, to haye
his name removed from the register; and the Collector shall thereupon consider
his objections, and shall either remove his name irom the register, or direct its
retention therein as he may see fit; in the former case the Collector shall’ Proceed
under section 6 as if no such registration had been made.
10,

Every registration purporting to be made in accordance with the proce-

dure prescribed by this Act—i

may be revised
months, and

by

the

Collector on application made

within

three

MALABAR
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shall be‘subject to any decree or order which may "be passed “by any
Civil Court of competent jurisdiction: Provided that in any suit to
set aside or modify such registration, or in any appeal in such suit,
in which suit or.appeal an order or decree is passed ew parte against

the Secretary of State for India in Council or against the Collector,
neither the said Secretary of State in Council nor the Collector
shall be made liable in costs.

41.

On payment of the preseribed fees the

person who may

to any

furnish

shall

Collector

apply for the same copies of the record of every inquiry held under

this Act and of every order and entry made
oi 1802.

thereunder or under Regulation XXVI

,

42. Nothing in this Act shall be deemed to affect the provisions of Regulation XXVI of 1802 in respect of the mutation in the register kept by the Collector
under that Regulation of the name of the proprietor registered in accordance with
the provisions of this Act when a transfer of the proprietary interest in any estate
takes place, whether by purchase, inheritance, gift, or otherwise.
43. Every person registered as proprietor of an estate shall be deemed to
be the land-holder in respect of such estate within the meaning and for the purpose
of the Madras Revenue Recovery Act II of 1864, and no proceedings taken under
the said Act against such person or against any land registered

in

be deemed inyalid or ineffectual by reason of any error in such
the ground that such person was not the real or sole proprietor.
44.

his name

shall

registration

or on

Notwithstanding anything contained in this Act orin Regulation XX VI

of 1802, the Collector shall, on the application of

the

registered

proprietor

of

an

estate, register as occupant jointly with such proprietor any person entitled to
occupy such estate under an agreement
in writing for a period of not less than fiye
years;
Provided that no such
fies his consent

registration shall take place unless such person signi- °

in writing to such registration, or a Civil Court

of competent juris-

diction passes a decree, which it is hereoy empowered to do, directing such registration in pursuance of a contract entered into between the proprietor and such person
whereby the latter has

undertaken

to pay direct to Government

the amount

of

land revenue assessed on such estate:
Provided further

that such registration

shall haye

effect

for the period of

such agreement only,

15.

Inevery casein which

an occupant of an estate

has

been

registered

under the last preceding section, and an arrear of reyenue has- acerued
due in
respect of such estate subsequent to such registration, the Collector may take pro-

|

ceedings in the first instance against such oceupant under the provisions of the
ட்
தன
Dees ee
of 1864, in so faras they relate to the seizure,
attachment and sale of moveable property o
aan
ர
of land on whichan

arrear is ண

ர

வ

வாம்

Provided that nothing herein contained shall debar the
recovering by suit from such occupant the arrear of revenue or
by,
which, owing to the default of such occupant, has been paid
்
or
him ;:

ச்

3

2

proprietor

from

thereof
oportion
r
recovered
fro m
:
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Provided further that nothing contained in this section shall be deemed to
affect the power of the Collector to recover from the registered proprietor of such
estate under any or all of the provisions of the said Act any arrear of revenue which
may be due on such estate or on any other estate registered'in the mame of such
proprietor.

16.

Except

as otherwise

provided

by

this Act, no

Civil Court shall have

jurisdiction in any matter which the Collector is empowered by or under this Act
to dispose of, or shall take cognizance of the manner in which the Collector exercises any powers vested in him by or under this Act,
17.

All costs of

any inquiry or-proceedings held before, or of

any survey or

demarcation directed by, the Collector under this Act shall be payable by the parties
concerned,

of the

and the Collector may

pass

such orders as

he shall think fit

payment of such costs; and in the event of such

costs not

in respect

being paid

on

demand may recover the amount thereof in the same manner as if it were an arrear
of land revenue, and pay the sum so recovered to the person entitled to receive it.
18,
Notwithstanding anything contained in Regulations I and II of 1803 of
the Madras Code, no appeal shall lie to the Board of Revenue from any order made
br the District Ccllector under this Act.
19,
Subject to the provisions of Section 13, nothing contained in this Act
and nothing done in accordance with this Act shall be deemed to—
.
(a) preclude the Government or any person from bringing a regular suit
for possession of or for a declaration of right to any immoveable

property to which the Government or such

person

may deem itself

or himself entitled; or

(b) render

a registration under this Act an admission on the part of the

Government of the right of the personin whose name such estate
may be registered or an admission of the validity of the title under
which the estate-is held;
(c) affect the rights of the Government or of any person
estate or of any interest therein.

in respect of any

20.
The Board ot Revenue may, after previous publication, make டக்
rules for the carrying out of the purposes of this Act, and may prescribe the fees, if

any, to be paid for the service of summons

issued under Madras Act III of 1869 in

connection with inquiries and proceedings under this Act.

21.
The Local Government may, by notification, suspend the operation of
this Act in any specified portion of the districts to which it applies, and may by
subsequent notification, bring it again into operation,

37

LAND

REVENUE
ACT

An

ASSESSMENT.

I OF

1876.

Act to make better provision for the separate
portions of permanently settled estates.

assessment

of alienated

Whereas it is desirable to make better provision for the separate
to land-revenue of portions of permanently settled estates alienated

otherwise;

assessment
by sale or

It is hereby enacted as follows:—

1.
The alienor or alienee of any portion of a permanently settled estate, or
the representative of any such alienor or alienee, may apply to the Collector of the

district in which such portion
alienee and for its separate

2.
owner

is

situate

assessment

for

its

in respect

The Collector shall thereupon hold

of the property

in respect

of

which

registration

in the

an inquiry as to who is

the

name

of the

the

present .

of land-revenue’.

application

is

made.

For the purposes of such inquiry the Collector shall publish a notice in the
local Gazette, in three successive issues that the application has been made, and

that

unless cause is shown

notict,

such separate

tothe

contrary

assessment will

within

be made.

inquiry to be given to any alienor or alienee
- If on such inquiry

it appears

that

all the parties to such alienation coneur

the

in

He

who

sixty

days

from

shall also cause

has not joined

alienation

applying

has

date of
of the

in the application.

taken

for the

the
notice

place

separate

and

that

assessment

of the portion alienated, and if objection is not taken by any person interested in
the estate, or being taken is disallowed by the Collector, the Collector shall proceed to register the alienated portion in the name of the alienee and to apportion
the assessment on such alienated portion in the manner provided in section 45
of Madras Act IL of 1864,

3.

Upon

such

assessment

being

declared,

there

shall

be deducted

from

the

land-revenue payable in respect of such estate an amount equal to the sum assessed
on the portion
4.

Upon

so separately
such

assessed.

assessment

being

made,

the portion

so

assessed

shall

no

longer be liable in respect of arrears of revenue due by the estate of which it formed
a part;

nor shall such

estate be liable in respect

of the

portion

so assessed.

5.

Any person aggrieved by the fact of the separate registration of such
portion may sue in a Civil Court for a decree declaring that such separate registration

ought

not to be made.

.6.
Any person aggrieved by the Collector’s refusal to register may sue in a
Civil Court for a decree declaring that such separate registration ought to be made,

+

See றற, 80-92.

LAND

REVENUE

ASSESSMENT

AMENDMENT.

ACT II OF 1914.

An Act

to amend the Madras Land Revenue Assessment Act, 1876.

WHEREAS
it is expedient that persons other than
District Collectors
should be authorized to exercise the powers and perform the duties referred to in
the Madras Land Revenue Assessment Act,
1876;
It is hereby enacted as
follows ;—
4,
This Act may be called ‘‘The Madras Land Revenue Assessment (Amendment) Act, 1914,”?

2.

The words ‘‘ Collector of the

district’? and

“Collector”

in

the

Madras

land Reyenue Assessment Act, 1876, shall include any officer who may hereafter be
empowered
by the Governor in Council to exercise the functions of a District

Collector in respect of alienated
shall be deemed

to

have

always

portions of
included

any
any

permanently
officer who

settled

estate

has heretofore

and

exercised

such functions.

son

3. Notwithstanding anything in the Indian Limitation
aggrieved

(a)

Act, 1908, any

per-

by the fact of the separate registration between the first day of January
1912 and the commencement of this Act by an officer other than
the Collector of the district of any portion of a permanently settled
estate, or

(6)

by the refusal between the said dates by such officerto register any
portion of a permanently-settled estate.may within twelve months after the commencement of this Act sue
in a civil court fora decree that such registration ought not to be
made,

or oughi to be made,

as thecase may

be,

-

THK

MADRAS

IMPARTIBLE

ESTATES

AGT.

ACT II OF 1904.

An Act to declare that certain estates are impartible and that the preprietozs
of such estates cannot exe)'cise unrestricted powers of alienation in respect
‘thereof.
௫
WHEBRBAS it is expedient to amend the
and inalienability of certain estates ; It hereby

Jaw in regard to the
enacts as follows :—

impartibility

1,
(1) This Act may be called ‘‘the Madras Impartible Estates Act, 1904.”
(2) It extends to the whole of the Presidency of Madras except the districts

of Malabar and South Canara,
(3)

:

On this Act coming

into force, the Madras

Impartible Estates Act,

1902,

and the Madras Impartible Estates Continuance Act, 1903, shall be repealed.
2.
(1)

In this Act unless there is something repugnant
‘‘Alienation”

includes a temporary

(2) “Impartible estate’?

means

transfer, such

an estate

in the subject or context:
as a mortgage or a lease.

descendible

_subject to the other incidents of impartible estates in Southern

to a single

heir and

India.

(3), “Proprietor of an impartible estate’’ means the person entitled to possession thereof as single heir under the special custom of the family or locality in
which the estate is situated or if there be no such family or local custom under the
general custom regulating the succession to impartible estates in Southern India.
3.

The estates included in

estates.
4%,

(1) The

proprietor

of an

ting or binding by his debts, such
time unless the alienation shall be
_which would entitle the managing
father or grandfather
of the other

property, or incur a debt, binding
dently

the

schedule’shall'be

deemed

to be

impartible

ர்
impartible estate

shall be incapable

of

aliena-

estate or any part thereof beyond his own lifemade, or the debt incurred, under circumstances
member of a joint. Hindu family, not being the
coparceners, to make an alienation ofthe joint

onthe shares of the other

of their consent.

5

coparceners

indepen-

.

(2) In particular and without prejudice to the generality of the foregoing
provisions, the proprietor of an impartible estate is hereby expressly authorised,—
(a) to grant sites for publie charitable and public religious institutions,
(6)

to

grant.

mining

or

quarrying

leases for terms

not

exceeding

sixty

years and leases of the panrai or home farm lands for terms not exceeding

i.

fifteen years, provided that every such lease

shall be by registered deed and shall be made to take effect
in possession not later than twelve months after its date ;
1

See pp. 82-84,
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shall reserve the best rent that can reasonably be obtained,
regard being had to any money laid out or to be laid out

by the lessee for the benefit of the estate, but
fine or premium paid
granting such lease ;

or

to

be

paid

in

not

to any

consideration

of

ili.

shali contain a covenant by the lessee for payment of rent and
a condition of re-entry on the rent not being paid within a

iv.

if 4 mining or quarrying lease, may make the rent ascertainable by or to vary according to the acreage worked, or by
or according to the quantities of any mineral or substance
gotten, made merchantable, converted, carried away, or

time therein specified not exceeding three months ;

disposed of in or from such estate, or any other land, or by
or according to any facilities given in that behalf, and may
reserve a fixed or minimum rent with or without power
for the lessee; in case the rent according to acreage or quantity in any specified period does not produce an amount

equal to the fixed or minimum rent, to make up the deficiency in any subsequent specified period, free of rent
other

than the fixed or minimum

rent,

z

(8)

Nothing in this section shall be construed to restrict the power of the
owner ofan impartible estate to provide for the succession thereto in default of

heirs.

5. When the proprietor of an impartible estate proposes to grant any such
lease as specified in section 4, sub-section (2), clause (0), it shall be lawful for such
proprietor or the intending lessee to submit a draft of the proposed lease to the
Board of Revenue for approval, and the Board, if satisfied

after

making

such

en-

quiry and giving such notices as it thinks fit, that the terms of such draft lease are
in accordance with the provisions of this Act, may approve thereof and affix its
seal thereto in token of approval;

and if the proprietor shall

thereafter execute the

lease in the terms of the draft lease so approved and sealed,
deemed

to have
6,

been duly granted in accordance with the

Notwithstanding anything

impartible estate shall be incapable

hereinbefore contained,

of alienating,

estate or any pari thereof beyond his
reyenue due to Government, unless he
writing of the Collector of the district
consent shall not be refused unless in the

such lease

provisions
the

or binding by

shall be

of this

Act.

proprietor of an

his debts,

such

own. lifetime for the payment
of land
shall have first obtained the consent in
in which the estate is situated.
Such
opinion of the Collector the case is one in

which the land revenue due to Government may be realized by the management
the estate under the provisions of the Madras Revenue Recovery Act, 1864.
7,

This

Act

shall not

affect

alienations

and shall

the coming into force ofthis

Act

estates which may hereafter
transfer,

be lawfully

8,

(1) In computing the

cease

of

made or debts
incurred before
to apply to estates or parts of

alienated otherwise than

period of limitation

by temporary

applicable to suits and

legal

proceedings other than suits stayed and to appeals barred by the Madras Impartible
_ Estates Act, 1902, the period during which such suits, proceedings or appeals
were stayed or barred by the said Act shall be excluded, and all such suits,
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XXIX

OF

THE 13th JULY

18021.

1802.

A Regulation for establishing the Office of Karnam, and defining the Duties of
the said Office, in the British Territories subject to the Presidency of Fort
St.

George.

௪

1. The office of karnam being still of great importance to the preservation of
the rights and property of the people,
it is expedient to provide for the continuance of that office on an efficient establishment, for the purpose of facilitating,
the decision ofsuits in the Courts of Judicature, of preventing the diminution of the
fixed revenue of the Government, and of securing individual persons from injustice by

enabling the public officers of Government ahd the Courts of Judicature to procure
authentic information

and

accounts.

In

conformity,

usages of the country, the following rules have
of the office of kar nam :—

been

therefore,

enacted

to

the

ancient

for the establishment

2.
An office of record, under a karnam, shall be established in each village of a district where the land-revenue may have been permanently
assessed on
the lands; provided the revenues arising from such yillage, inclusively of charges,
may amount to the annualsum of four hundred pagodas or upwards.
But in

villages where the annual reyenue may be less than the said sum of four hundred
pagodas,

it shall be

competent

for one

karnam

tosuperintend

and

discharge

the

duties of the karnam’s office in two or more villages.
3. The nomination

of persons to the office of

karnam

shall

4%.

(Repealed by

be in

the actual

.

proprietors of lands ?.
Act No. XII of 1876.)

5. Karnams shall not
of a Court of Judicature.

6. Where vacancies

be dismissed from

their offices except

may occur in the office of karnam,

by the sentence

either by death

or

dismission, the land-holder concerned shall report the event to the Collector, and
shall within thirty days nominate a proper person to fill the vacancy, acquainting
the Collector with the name of such person.

» Upon the extension
of 1894 or any portion
office

of

Village

of Mad,
thereof

Accountant

ActII
to the
in

estate this Regulation ceases to
forcein such estate.—Mad. Act
38

any

be in
II of

1894, §.3.; No portion of this Regulation applies to any local area which is

not

a

permanently

estate,— Mad,
2 See p. 142,

settled

proprietary

Act III of 1895, 8, 2.
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7. In filling vacancies in the office of the karnam, the heirs of the preceding
karnam shall be chosen by the land-holders concerned, except in cases of incapacity,
on proof of which before the Judge of the zilla, the said land-holders shall be free

of persons to fill vacancies '.
the Adalat of the zilla, in the head
kachari of each zamindari or estate,
karnams on their respective estates,

to exercise their discretion in the nomination
8. Proprietors of land shall deposit in
kachari ofthe Collector, and in the principal
authentic lists containing the names of the

the said karnams may

and the names of the villages of which
to keep the accounts.

Itshall be

9.

competent for the

Board of

10.

the Presidency to

at

Revenue

proprietors ‘of land to reduce

authorize, through the channel of the Collectors, the
the number of karnams in all cases where such
sable to the said Board.

have been appointed

reductions may

to be advi-

appear

Proprietors of land neglecting to appoint karnams shall be liable to fine

for such neglect, at the discretion of the Adalat of the zilla.

14. First.—Karnams duly appointed to their offices shall keep complete
registers of the extent of the lands in each village, specifying the boundaries and
landmarks and showing their appropriation : namely, arable, cultivated and uncultivated, pasture, occupied for houses, gardens, rivers, tanks, springs or wells,
waste in hills, jungle, or rocks.
Seeond.—The said registers shall specify the extent and description of land
in each village exempt

from paying

revenue to Government

at the

the

time when

permanent assessment was fixed, the purposes to which the exempted lands are
appropriated, and the names of the holders of such lands.
Third. —The said registers shall specify the lands in each village exempted
by grants or sanads from paying revenue to Government, the purposes for which
such lands were granted, the condition of the grant,
Fourth.—Karnams

of the holders.

and the names
the

shall report to the proprietors of lands

death

of all

incumbents on lands exempted from the payment of revenue to Government.

Fifth.—Karnams

shall be present

at the estimation

of the crop, at the

beating out, and at the measuring of the grain.
Siath.—Karnams shall keep true accounts of the gross produce of all lands,
whether paying revenue to Government or not} where the produce of such lands

may be shared between

the

proprietors
of

enter in their registers the quantity
division.
Seventh.—Karnams shall
fees and meras appropriated to
whether such fees or meras are
from the proprietor’s share, or
Eighth.—Where

and

the cultivators,

grain so divided,

karnams

as well

as the

shall also
rates

of

enter in their registers the rates and amount of all
the officers and servants of the villages, specifying
payable from the gross produce of the entire lands,
from the ryot’s share.

lands may

be

liable

money-rents,

to pay

_ keep registers of the extent of the land cultivated,

்

the money-rents.

karnams

shall

and of the rates and amount of
2

Ninth.—Karnams shall keep registers of the land cultivated in gardens, and
of the rates and amount of the division of the produce of such lands, when the
_ produce may be divided in
i kind,

1 See pp. 143-144.
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Tenth.—Karnams shall keep registers of the quit-rent and ready money
payments collected in each village.
Hileventh.—Karnams
of grain,
:

shall keep menthly

registers of the price of all kinds
;

Twelfih.—Karnams shall keep rigisters of strangers passing or repassing as
reported to him by the village-watcher, and such registers shall at all times be
;
open to the inspection of the officers of police.
Thirteenth.—Karnams

shall

keep the accounts

actual revenue aud charges of the village, and the

which

are to exhibit

records of their offices

ine

entire;

and shall not carry such accounts or records out of their respective villages, unless

required to dc so by competent authority,

Karnams

cords of their offices, or transporting them

beyond their

secreting the accounts or rerespective villages, except

by due authority, shall be liable to fine and imprisonment until the accounts and
records may be produced; but proprietors or farmers of land
shall at all times

have free access to the accounts and records, with power

to take copies of them.

42, Karnams shall produce, whenever required by the proprietor or farmer
of the lands, by the Collector, or by the Adalat of the zilla, the records and accounts
relating to the lands, produce, revenue,

43.

Collectors shall not demand

and

from

charges of their

karnams

yillages respectively.

their

accounts

forany other
purpose
than that of assessing the public reyenue
portions of estates which it may be necessary to divide, in consequence
ment for arrears of revenue, or in
or for the accommodation

pursuance of a decree of

of the joint

a Court

or records
upon the
of attach-

of Judicature,

proprietors of lands ; provided that this sec-.

tion shall not be construed to preclude Collectors or other public officers from
demanding from karnams the information required for the administration of
the revenues
of such lands as may escheat to Government or remain khas after
attachment for arrears of revenue.
14. On complaints by proprietors of land, the Adalats of the several zillas
shall have authority to make orders to prohibit the Collectors respectively from
demanding

the

attendance of

the karnams,

the accounts, or information ;.and to

levy fines from such Collectors for persisting to demand their attendance, accounts,
or inforthation, for any other purposes

15.

than those

authorized by this Regulation,

Where Collectors or Courts of Judicature may have occasion to require

the attendan¢e of a karnam, a notice

shall be delivered to

the said karnam,

fying the time and place of attendance, the nature of the accounts
the persons before whom such accounts shall be examined,
16.

speci-

required, and

Where karnams may refuse to comply, or may unreasonably

delay

to

comply with sueh notice duly communicated, it shall be competent for the Adalat
to punish karnams by fine or imprisonment, until the accounts or information

* required be producéd.
47.
Karnams shallbe compellable to swear to the truth of such accounts
or information as they may furnish before a Court of Judicature: and it shall
be competent for the Court to grant a commission for the purpose of receiving the
depositions of such karnams as it may be necessary to examine at adistance from
the court ; provided that the said commission shall contain the name of each

karnam to be examined on oath.

்

-
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18
Where karnams may-deliver false or fabricated or mutilated accounts
or information, aiter having been duly sworn, the Judge of the Adalat shall commit
such karnams to be tried for the crime of perjury.
19. Proprietors of land or other persons associating themselves
with
karnams for the purpose
of producing or procuring false or fabricated or mutilated
accounts or information, shall also be committed by the Judge of the Adalat for
trial for subordination of perjury.

HEREDITARY

VILLAGE
ACT

An

act to repeal

Madras

III OF

Regulation

VI

OFFICHS

of 1831,

or

the

and

1.

(1)

This

Act may

be called

for other

purposes,

precisely for the
succession to
of Madras; for the hearing and

emoluments

appointment of persons to hold such offices
and for certain other purposes : It is hereby

1.

1895.

WHEREAS it is expedient to provide more
certain hereditary village offices in the Presidency

disposal of claims to such offices

ACT

annexed

thereto ;

for the

and the control of the holders
enacted as follows :—

thereof

the Madras

Hereditary

Village

Offices Act,

(2) Section 5 applies to the whole of the Presidency of Madras;
. the Act applies to the whole of the said Presidency except the scheduled
defined in the Scheduled Districts Act, 1874,

the rest of
districts as

1895; and it shall come into force from such date as may be notified by Government.

2.

(1) On and after the

Regulation

commencement

X XTX

of 1802 shall continue to
permanently-settled proprietary estate.
(2)

From

the preamble

tion of the Police

within

the

of

Act XXIV

territories

of this

apply
of

Act, no portion of Madras

to any
:

1859

subject

(An

local area

which

is not a

Act for the better

regula-

to the

Presidency

of Fort

St.

George), the words ‘‘and improve the condition of the village Police”
shall be
omitted ; and, for the definition of the word ‘‘ Police’ in section 1 of
the same Act,
shall be substituted the following clause, namely ;— —

- “The

(8)

word

‘ Police’

In clause

shall include

(c) of the

definition

all persons

of

the

word

appointed

under

‘‘ estate’?

in

this Act.’?’

section

Madras Proprietary Estates’ Village Service Act, 1894, after the word

4 of the

“ palaiyam,”

shall be inserted the words ‘‘ or jaghir’’; and, in sub-section (1)
of section 15 of the
same Act, between the words “ among the’’ and the words
“ holders of the offices,”
shall be inserted the words “‘ families of the last.’?’

3.
This Act shall apply to the following
that emoluments have been attached thereto;

(1)

hereditary

classes

of village

offices,

village offices in local arrears to which the Madras

Act, 1893, has been, or may be, extended.
(2)
Village

hereditary village offices to
Service Act, 1894, is extended :

(8)

other hereditary
i.

ii,

which

village offices in

the offices forming

class

the Madras

proprietary

(4) below

and

provided

Village Gess

Proprietary

Hstates’

estates except

;

in proprietary estates wherein Madras
Regulation
mains in force, the office of village account
ant ;

1 See pp. 146-150, 152-156,
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the hereditary offices of village artizans and village servants such

as the

following, namely :—
i.

the village carpenter,

il,
iii.

the village blacksmith,
the village barber,

iv.

the village washerman,

y.

4.

the village potter,

yi.

the village astrologer,

vii.

the village purchit or priest.

In this Act, unless there is something

repugnant

in the

subject or

con-

text,—
‘“ Hmoluments

’’ means and includes—

i.

lands ;

li.

assignments of revenue payable in respect of lands
or agricultural produce

:

iii.

fees in money

iy.

money-salaries and all other kinds of remuneration;
granted or continued in respect of, or-unnexed fy any office by
the State.

‘* proprietary estate ’’ and ‘* proprietor ’?

proprietor as defined in the Madras
as amended by this Act:

;

mean,

respectively, an estate and

Proprietary Hstates’ Village Service Act, 1894,

“ village’? means any local area
declared by Government to be a village,

now

tecognized as a Village or hereafter

5.
The emoluments of village-offices, whether such offices be or be not
hereditary, and in the scheduled districts as defined in the Scheduled Districts

Act, 1874,

all such

remuneration
revenue

or

emoluments

for the

the

performance

maintenance

encumbered in any manner

of

force

(1) In
Board

other emoluments

of duties connected
order,

shall

whatsoever,

to attach or sell such emoluments
6.
the

and

not

be

granted
with the

liable

or continued in
collection of

to be

and it shall not be lawful

transferred

for any

the
or

Court

or any portion thereof.

any local area in which the Madras Village Cess Act, 1893, is in
of Revenue may, subject to rules made in this behalf under

section 20 group or amalgamate any. two or more yillages or portions thereof so as
to form a single new village or divide any village into two or more yillages and,

thereupon, all hereditary village offices to which the said Act applies in the villages,
portions of villages

or village

grouped,

cease to exist, and new offices, which

amalgamated

or divided as aforesaid, shall

shall also be hereditary, shall

be created for

the new village or villages. In choosing persons to fill such new offices, the Collector
shall select the persons whom he may consider the best qualified from among the
families of the last holders of the offices which have been abolished.
(2) If
Village
approval

Cess
of

two
Act,

or more
1893,

Government,

village
is in

offices

force,

direct

that

exist in any village in which the Madras

the
the

Board

of

number

Revenue

may,

subject to the

of such village-offices shall be

reduced, and thereupon, the Collector shall dispense with the services of the officers
no longer required and shall retain those whom

fo discharge the duties of the remaining offices,

he may consider to be best qualified

3
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7.

(1)

The Collector may,

of his

own

motion

or on

inquiry, fine, suspend, dismiss or remove the holder of any

complaint

and

of the offices

after

forming

01888 (1) in section 3, and suspend, dismiss or remove the holder otf any of the
offices forming class (3) in the said section, for misconduct or for neglect of duty
or incapacity or for non-residence in the village or for any other sufficient cause,

_ and shall make a record of his reasons for so doing in writing
_ of the same to the village officer concerned.

and

furnish

Provided that, when a village munsifi who is also the head of the
suspended

or removed under the Madras Village

or removal shall involve his suspension
village.

Courts

or removal

Act, 1889,

2 copy

yillage

is -

such suspension

from the office of head of the

(2) A Tahsildar or Deputy Tahsildar may, of his own motion or on complaint
and after enquiry, fine the holder of any of the offices forming class (1) in section
3

for any of the causes specified in sub-section (1) and in such amount as the Board

of Revenue may, by general or special order, prescribe.
The provisions 6f subsection (1) in regard to the recording of reasons and the furnishing
of copies shall
apply to proceedings taken under this sub-section,

8.

A proprietor may,

of his own

motion

or on complaint and after enquiry,

suspend, dismiss or remove the holder of any of the offices in his estate
forming
class (3) in section 3, except the village-accountant, the head of the village and the
village watchman

or police-officer,

for

misconduct

or

for

neglect

of

duty

or

in

capacity or for non-residence in the village or for any other sufficient catise and
shall make a record of his reasons for so doing in writing and furnish a copy of
the same to the village officer concerned.
9.
The powers conferred on a Collector by sub-section (1) of section 7 over
the holders of the village offices forming Class (8) in section 3, except the offices of
village accountant, head of the village and village watchman or police-officer, shall

not be exercised,

unless, for reasons to be recorded

satisfied that the proprietor concerned has neglected
manner the powers conferred on him by section 8,

in writing,

the Collector

to

in

exercise

an

is

adequate

10.
When a vacancy occurs in any of the ‘village offices forming class (1)
in section 3, the Collector shall fill up the vacancy in accordance with the provisions
of the following sub-sections :—

(1) No person shall be eligible for appointment who—
(a) is not of the male sex;
(8) has not attained the age of majority ;
(c) is not physically and mentally capable of discharging the duties
of the office ;

(d) has not qualified according to the educational test prescribed for
the office in question by the Board of Revenue by rules mader
under section 20;

(e) has been conyicted by Criminal Court of any offence which, in the
opinion of the Collector, disqualifies him for holding the office,
(2) The succession shall devolve on a single heir according to
custom and rule of primogeniture governing succession to impartible
in Southern India.

the general
zamindaries

304

HEREDITARY

VILLAGE

OFFICES

ACT.

(3) Where the next heir is not qualified under sub-section (1), the Collector
shall appoint the person next in order of succession who is so qualified, and inthe
absence of any such person in the line of succession, may appoint any person duly

qualified under sub-section (1).
Where an office has become vacant by the dismissal or suspension of
(4)
the last holder, the Collector may direct that, until the death or return to duty of such last holder, the duties of the office shall be performed by some person duly
qualified under sub-section (1) who is not an undivided member of the family of

provided

the dismissed or suspended officer;

has been

that, when the officer who

dismissed dies, or if the officer who has been suspended dies while under suspension, the vacancy caused by such death shall be filled up in accordance with the
provisions of sub-sections (2) and (3).

(5) When the person who would otherwise be entitled to succeed toan office
is a minor, the Collector shall register the minor as the heir of the last holder and

appoint some

(1) to discharge the duties of

other person qualified under sub-section

the office until the person

registered as heir, on attaining

majority

or within

three

sub-section (1) to discharge the duties of the

years thereafter,is qualified under

Ifthe person registered as heir
office himself, when he shall be appointed thereto.
under sub-section (1) for
disqualified
remains
he
orif
dies;
sub-section
under this
three years after attaining majority, the Collector shall fill up the vacancy as provided in sub-sections (2) and (3).
(6)

If

a

yacaney

is

by

caused

the

resignation,

removal

dismissal,

orsuspension of the holder of an office and the Collector does not give the
direction referred to in sub-section (4), he shall fill up the vacancy,in accordance
with the provisions of this section as if it had been caused by the death of the said
holder: provided that, upon the expiry of the period of suspension of an officer
who has been suspended, or if, for uny reason, an officer who has been dismissed,
removed or suspended, is permitted to resume the office from which he has been
dismissed, removed or suspended, the person appointed to fill the vacancy caused by

the said suspension, dismissal or removal shall cease to hold office.
When a vacancy occurs in a proprietary estate in any of the offices
11,
forming class (3) in section 3, the proprietor shall fill up the vacancy in accordance

with the provisions of the following

sub-sections :—

(1) No person shall be eligible for appointment who—
(a) is not of the male sex ;
(b) has not attained the age of majority ;
(c) isnot physically

and

mentally capable

of discharging

the

duties

of the office,
(2) The succession

shall devolvein

accordance

with

the law or custom appli-

cable to the office in question at the date on which this Act comes into force.
(3) Where the next heir is not qualified under sub-section (1), the proprietor

shall appoint the person next in order

of succession, who is so qualified,

the absence of any such person in the line of succession, may

appoint

and,

in

any person

duly qualified under sub-section (1).
(4)
Wher the person who would otherwise be entitled to succeed to an
office is a minor, the proprietor shall register the minor as the heir of the last

holder and appoint some other person qualified

under sub-section

(1) to perform

AOT
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registered ag heir is qualified

under

sub-

section (1) to discharge the duties of the office himself, when he shall be appointed
thereto.
If the person registered as heir under this sub-section dies, or if, on
attaining majority, he proves to be disqualified under clause (c) of sub-sections (1).
the proprietor shall fill up the vacancy as provided in sub-sections (2) and (8).
12.
The succession
devolve in accordance with

to village offices forming class (4) in
the law or custom applicable thereto

which this Act comes into force.
18. (1) Any person may sue

section
at the

3 shall
date on

்
before

the Collector

for any

of the

village

offices specified in section 3 or for recovery of the emoluments of any such office,
on the ground that he is entitled under sub-section (2) or (8) ofsection 10 of the
Madras Proprietary Histates’ Village Service Act 1894, or under sub-section (2)

or (3) of section 10 or sub-section (2) or (3) of section 11 or section 12 of this Act,
as the case may be to hold such office and enjoy such emoluments; or, being a
minor, may sue before the Collector to be registered as heir of the last holder of any
such office. -

Provisos :—
i,
ii.

no suit shall be entertained for a mere declaratory decree.
when one of the facts in issue in a suit is whether the emolument
of

the

office

consist

of land

or

of

an

assignment

of revenue

payable in respect of land, the Collector shall decide
on

the assumption that only

the

said

assignment

the claina
constitutes

the emoluments ; but such decision shall not bar the right
the claimant to institute a suit in a Civil Court for recovery
the land itself.

(2) If, at any

time,

before the

of
of

்

completion

of the

trial of a suit

under this section for any office or for the recovery of the emoluments

it appears to the Collector that the claimant is not eligible

preferred

of any office,

for appointment

under

sub-section (1) of section 10 of the Madras Proprietary Hstates’ Village Service Act,
1894, or under sub-section (1) of section 10 or sub-section (1) of section 11 of this
:
' Act, as the case may be, he shall pass an order rejecting the plaint.
14,
(1)
No suit preferred before a Collector under the last preceding section
‘shall be entertained which is not preferred within three years from the date of the
cause of action arising, whether such date be before or after the commencement of
this

Act.

Provided that, in the case of a person who, by reason of minority,
was
disqualified for holding office, the right to sue for such office or for the recovery of

‘the emoluments thereof shall accrue from the date of his attaining majority.
(2)

No

application for the execution

of a decree or order

Act shall be entertained, if made after the expiration

of one

year

passed

under this

from the date of

such decree or order,
(83) Decrees or orders passed under Madras Regulation VI of 1831 may be executed under the provisions of this Act ; provided that no application for the execu-

tion of such decree or order shall be entertained, if made either after the expiration
” of three years from the date of such decree

year from the commencement of this Act.
39

:

or order

or after the

expiration

of one
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In cases in which the decree 6r order sought to be executed was appealed

against, the periods of limitation prescribed
commence irom the termination of the appeal.

15.

ACT,

in sub-sections
்

(2)

and

The District Collector may transfer to his own file any

of any Revenue

officer in charge of a division

of the

(3) shall

suit onthe file .

district or from the file of one

such officer to that of another or to the file of an Assistant or Deputy Collector
not
in charge of a division, for disposal.

:

16. (1) The trial of suits under this Act shall be regulated by rules made
by
the Board of Rovenue uuder section 20 and by the following provisions
:—
i.

a date shall be fixed for the hearing

of the suit and the

same shall

be notified to the parties who shall be entitled to be heard in~
person or by agent ;
the parties shall be entitled to produce witnesses and to demand

11,

_ that any person whose evidence they require shall be summoned
as a witness or that any person shall be summoned to produce
a document, and the officer trying the suit shall comply
with
such demand unless for reasons to be recorded, he considers
it
unnecessary to do so:

114.

the officer trying the suit shall record, in his

own

hand and

in

English, a memorandum containing the material averments
of
the parties, the material portions of the evidence, his decision
and the reasons therefor.
்

(2) Every person to whom a summons is issued under
legally bound to obey the same.
17,

Decrees and orders passed in suits under

this

this section shall. be

Act may

provide

for payment of costs according to such scale and subject to such rules as may
be prescribed

by the Board of Revenue

under

section

20 and

with rules to be made by the Board of Reyenue
18.

(1)

shall be executed in accordance

under the said section.

If, before or during the hearing

of a suit

under

this Act or of an

appeal against a decree or order passed in a suit under this Act,
or if, in the execution of any such decree, any question of law or usage having
the force of law, or of
the construction of a document which construction may affect
the merits, arises,
and the officer trying the
reasonable doubt on such

suit or appeal or executing
question, he may, either of

the application of any of the parties, draw

up

a statement

case and the point on which doubt is entertained

of the
for the

proceedings until the said

decision is communicated to him,

;

The Board of Revenue shall, if any of the parties so request, hear
him or

his agent andshall decide the point referred and transmit

to the

of the facts

and refer such statement

decision of the Board of Revenue and shall stay further

(2)

the decree entertains
his own motion or on —

officer by

whom

the

reference

was. made,

a

copy of its

and the

said

receipt thereof proceed to dispose of the case in conformity
the said Board; and the correctness of the decision of the said

‘contested in any appeal made under this Act.
49, All suits brought and appeals made
1831 shall, after the commencement

had been preferred under this Act,

judgment

officer shall, on

with the decision of
Board, shall not be

:
under

of this Act, be

Madras

sey
Regulation

heard and disposed

VI

of ©

of as if they
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20, The Board of Revenue may, with the approval of Government and
_ after previous publication, make rules not inconsistent with this Act or with the
Madras

Proprietary Estates’ Village Service Act, 1894, in

regard

to

the

following

matters :—

i.
ii,

lil.

thedivision, grouping

and amalgamation of villages;

the holding of enquiries under sections 6, 7 and 8 and the hearing
of appeals under section 23 ;

the

educational

qualifications

required

of the holders

of the

village offices forming class (1) in section 3;
iy.

vy.

the procedure to be followed in disposing of
from decrees or orders passed in suits and
maintained in connection therewith;
the execution of decrees
tion of costs ;

and

orders

suits and appeals
the registers to be

passed in suits

and the taxa-

vi.

the salaries and other allewances to be assigned to the holders
of the village offices forming class (1) in section 3 and the method

vii.

theduties

of their payment;

of the

holders of the

village offices

viii.

the

custody, production

and

transfer

of

forming classes
and forms of the

(1) and (3) in section 8, and the descriptions
accounts and registers to be kept by them ;

the accounts and other

records kept by the holders of the village offices forming
(1) and (3) in section

ix.

the

publication

classes

3.

of administration

reports

under

the

Madras

Village Cess Act, 1893, the Madras Proprietary Estates’ Village
Service Act, 1894, and this Act;

x.

any

other

matters

calculated to enhance

the efficiency of the

village service.

21,

No

Civil Court shall have authority to take into consideration or decide

any claim to succeed to any of the offices specified in section 3 or any question as to
the rate or amount

of the

emoluments of any

such office

or except as provided

in

proviso (ii) to sub-section (1) of section 18, ae claim to recover the emoluments of
any such office‘.
Provided that, if, in any suit instituted under

_

this

Act,

the

defendant

has

pleaded before the Collector that a Revenue Court has no jurisdiction to entertaih
the suit, on the ground that no emoluments, as defined in this Act, appertain to the
office in respect of which the suit is brought, and if on appeal preferred from the
decree in such suit, the appellate authority has decided adyersely to such plea,

the

defendant

may,

institute a suit in a
ground and on

within

Civil

six

months

Court®to

from

the

date

of

the

appellate

decrees

set aside such appellate decree on the said

that ground only;

22, Nothing herein contained shall affect the provisions of section 52 of
Madras Act Il of 1864 or the provisions of Madras Act 1V of 1866 or, except as
provided jn sub-section (1) of section 6 shall ப் deemed to create or confer an
hereditary right to any village office,
1 Bee pp. 155—156,
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by a Collector under section 6 or7,

and

from every decree order passed by a Collector in a suit preferred under section 13,
an appeal shall lie, whithin one month, to the District Collector, or, if the said

order or decree was passed

by the

District Collector,

an appeal

shall lie, within

three months, to the Board of Revenue.
The decision on appeal, of the
Collector or the Board of Revenue, as the case may be, shall be final.
Provided that, in respect of the

offices of

District

head of the village and village

ac-

countant, a second appeal shall lie, within three months, to the Board of Revenue
against the decision on appeal of the

District

Collector

in

suits

preferred

section 13 andin cases of dismissal of a village officer under section
(2) From

every

order

passed

sub-section (4) of section7, and

from

section 8, an appeal shall lie, within
shall be final.

by a Tahsildar

every

or

order

one month

Deputy

passed
to

under

7.

Tahsildhar

under

by a proprietor

under

the Collector

whose
:

decision

23-A, Notwithstanding
anything contained in any Regulation or Act to
the contrary, no appeal shall lie afters the commencement of this Act from
any
decree or order passed in any suit brought or appeal made under Madras Regulation
VI of 1831 unless such appeal would lie under section 23 had the decree
or order

sought to be appealed against been passed ina suit, appeal or proceeding commenced
under this Act,

24, If the offier to whom an appeal is presented under this Act in the
capacity of District Collector or Collector happens to bé the officer who
passed the
decision which is appealed against in another capacity, he shall report
the fact to
the Board of Revenue

or to the

District Collector,

appeal shall be disposed of by the said

Board

as

the

or District

case

may

Collector

be,

and

and

the

passed on appeal shall be final.
.25,

The provisions of sections 5 and 12 of the

the

order

Indian Limitation Act, 1877,

so far as they relate to suits, appeals and applications, shall, mtatis mutandis,
apply

to suits, appeals, or applications for the execution of decrees
preferred or made under this Act.
;

26.

The Goyernment

may

declare

that

the

powers

of orders,
of

instituted,

punishing village

officer which are vested in the Collector by this Act and by the Madras Proprietar
y
Hstates’ Village Service Act, 1894, shall be exercised iw any specified local area by
the District Superintendent or Assistant Superintendent of Police in respect
of
all, or any of, the village watchmen or police-officers in that local area, From
every

order fining, suspending,

dismissing

or

remoying

a

village

watchman

or

police-officer passed by a District Superintendent or Assistant Superinten
dent of
Police by virtue ofa declaration made under this section, an appeal shail
lie,
within

one month,

to the District Magistrate,

whose decision shall be final,

—
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An act to amend the law relating to village-officers in permanently settled and
certain other Estates.
WHEREAS

it is expedient to amend the

permanently-settled
make

better provision

law relating

{0 village-officers

in

estates,

in unsettled palaiyams, and in inam villages, and to
for their appointment and remuneration, and for the
pre-

vention and summary punishment of misconduct or neglect of duty on their part,
and generally, for securing their efficiency ; It is hereby enacted as follows :—
CHAPTER

;
4.

I.

| PRELIMINARY.
This

Act may

be called the Madras

Proprietary Estates’

Village

Service

Act, 1894,
2.
The Government may, by notification, extend this Act or any portion
thereof to any estate within the Presidency of Madras, and to the office of any of
the following classes of villaye-officers, by whatever designation such yillageofficer may

be locally known,

in such estates :—

(1)

village accountants.

(2)

heads of villages.

(8) village watchmen

or police- officers,

and may at any time rescind, revoke, amend or vary any such notification.
In case of doubi whether a village-officer in any estate falls under any of the
above classes, the Government shall have power to decide whether such
villageofficer comes under any of the above classes, and, if so, under which of them.

3.

Upon the extension of this Act or of any

village Accountant

portion thereof to the office of

in any estate, section 11 of Madras Regulation XXV

of 1802 and

Madras Regulation XXIX of 1802 (4 Regulation for establishing the office of karnam, and defining duties of the said office) shall cease to be in force in such estate,
4,
In this Act, unless there is something
repugnant in the subject or
context,—
ப்
:
i
f
்
்
age
21
“* estate’? means—,
(a) any

mitta,

permanently- settled

டட

estate,

a zamindari,, _Jaghir,

-“(8) any portion
Separately

of such permanently-settled
registered

See pp. 144-147,

estate. which hag been

of the Collector;

1 the office
in

(9. any unsettled palaiyam or jaghir.

1

feed

;

or palaiyam;

aie

a

தட

ae

அபதல

ன்
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made or

(கீ) any inam village of which the grant was
the British Goyernment ;
(e)

any portion

of

consisting

or

one

confirmed

by

of

the

any

villages,-of

more

estates specified above in clauses (a),-(b), and (c), which is held
el iota
“on @ permanent under-tenure.
the time
for
is
estate
‘¢ proprietor’? means any person in whose name any
estate is
the
wherein
district
the
of
Collector
the
of
being registered in the office
situated, and,
thereof ;

in respect

of an

estate

above
3

specified

in

(e),

clause

holder

the

where an estate is so registered in the names of two or more persons as
joint-owners thereof, the proprietor shall, for the purposes of this Act, be the
person who is recognized by the other joint owners as the manager of the estate,
or who, in case of dispute, is recognized by the Collector as senior joint-owner. |
If one or more villages or portions thereof in any estate be grouped or amalgamated with one or more villages or portions thereof in any other estate, the Collector shall declare which. of the proprietors of the said villages shall for the
purposes of the Act to be the proprietor of the new village.
‘village’? means any local area situated in or constituting an estate to
which this Act or any portion thereof has been extended, and which is now recognized as a village, or which may hereafter be declared by Government

poses of this Act to be a village.

ட்

5

‘* village-office ’? means, in respect of any estate, an

which this Act

or any

portion

thereof has been

for the

pur-

்

extended

office in such

by

estate to

notification

under

section 2 and
‘ village. officer

means

a

person

holding

or

the

discharging

duties

of

such office.
CHAPTER
VILLAGE

ESTABLISHMENTS

APPOINTMENT,

II.
;

THEIR

STRENGTH,

AND CONTROL.

5. ‘Byery proprietor shall, within three months after requisition from the
District Collector prepare a register containing particulars of all the village-officers

and village-servants employed in his estate, and of their emoluments
in a form. to be prescribed by the
District Collector;
்

Board

of Revenue,

and

and

duties,

shall submit it to the

“Provided that the said Collector may at his discretion extend the period for
the submission of the said register.
:
6. (1) Whenever it appears to the District Collector that, as a matter of administrative convenience, it is desirable that any portion of a village should be registered as a separate village, or that two or more villages or portions thereof should:

be grouped or amalgamated, he shall, by notice in writing, require the proprietor
or propristors concerned, and also the village-officers likely to be affected by the

proposed change,
to show cause, within three months after service of such notice,
why such portion of a village should not be so registered, or such villages or por-

i
se
tions thereof be so grouped or amalgamated.
(9) If the proprietors or the village-officors .aforesaid fnil to show such cause,
the said Collector shall submit the records of the procéedings

to the Board of

ACT
Revenue,

II OF
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and shall then, with the previous sanction of the said

notification in the District

Gazette,

such portion

Board,

of a village of such

declare, by
villages

or

portions thereof so grouped or amalgamated to be a village for the purposes of this
Act, and shall cause such notification to be published in the said village, and a
‘copy thereof to be furnished ‘tothe proprietors.
Before according such sanction
the Board of Revenue shall consider any representations which may be made to
it within three months of the Collector’s submission of the record by
tors, or by the village-officers aforesaid, o: by othurs affected.
7.

Inevery village

officers as the District

there shall

Collector,

be maintained so many

subject to the orders of

may direct.

and

the

proprie-

such

the Board of

villageRevenue,

;

8. Hvery vacancy caused by the death or resignation of a village-officey
shall, within thirty days after the occurrence thereof, be reported by the proprietor to the Revenue Officer in charge of the division of the district wherein such
village is situated.

;

9. When a vacancy has occurred in a village-office, or the District Collector
direets that a village-officer shall be appointed to a newly-created village-office,
the proprietor of the village shall, within six weeks, appoint a person to such
vacant or newly-created village-oifice, and send notice of the appointment in
writing in such form as the Board of Revenue may, by rulesmade under section 32,

prescribe to the Revenue Officer
the village is situated.
the

in charge

of the

division of the district in which

10.
In making an appointment under section 9, the proprietor shall observe
rules contained in the following sub-sections :—
(1)

No person shall be eligible for appointment

to any

village office, who

(a) is not of the male sex;
(8) has not attained the age of majority ;
(c) is not physically and mentally capable of discharging the duties of
the office ;

(8) has not qualified

்

according

to the educational

the office in question by the Board

of Revenue

under section 32 ;

test precribed for
by rules

made

(e) has been convicted by a Criminal Court of any offence
which, in
the opinion of the Revenue Officer in charge of
the division,
or of the District Collector, disqualifies him for
holding the
office,

(2) The succession to all hereditary villages-offices
heir according to the general custom

and rule

of

shall devolve on a single

primogeniture governing succes.

sion to impartible zamindaris in Southern India.
(3). Where the next heir to an hereditary village-office
is not qualified unde?
sub-section (1), the proprietor shall appoint the person
next in order of
கடட
whe is so qualified, and, in the absence of any
such person in the line of succegsion, may appoint any person duly qualified under
sub-section (1),
: 11. (1) If the Revenue Officer to whom notice
of appointment is sent under
section 9 considers the person appointed to be
disqualified under sub-section (1) of
the preceding section,he may, at any time
within three months from the date of the
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receipt by him of the said notice of appointment, and, in cases falling under
clauses (c) and (e) in sub-section (1) of section 10, after givingnotice to the
parties concerned, and making enquiry, record his objections, and call upon the
proprietor to appoint another person, and the proprietor shall thereupon do so
and send notice of such new appointment tothe said Revenue Officer within six
weeks after such requisition:
Provided that the person first appointed by the
proprietor shall discharge the duties of the office, and be entitled tothe emoluments thereof until his appointment is set aside, and another person is appointed
in his place.

(2) If the notice of appointment referred to in
the new appointment referred to in sub-section
prescribed time, or if the personnewly
appointed

section

9, or

the

notice of

(1), is not received within the
under
sub-section
(1) is also

considered by the said Revenue Officer, after giving notice and making enquiry as
aforesaid, to be disqualified as aforesaid, such officer may make the appointment
himself by selecting a person duly qualified under section 10.
(3) Whenever an appointment is disallowed
shall lie to the District Collector within

the appointment is

the

District

under

this

one month, or, if

Collector,

an

section,

the

an appeal

officer disallowing

appeal shall lie to the

Board of

Revenue within three months.

42.

Where an hereditary village-office has become vacant

by the dismissal

orsuspension of the last holder, the authority by whom he was dismissed or suspended may direct that, until the death or return to duty of such last holder, the
duties of the Office shall be performed by some person duly qualified under subsection (1) of section
dismissed

10, who

or suspended

is

not

an

undivided

officer, to be appointed

by

member

of the

the proprietor

approyal of the Revenue Officer in charge of the division ;
Provided that, when

the

officer whe has been suspended

officer

who

has

been

accordance

dismissed

with the

to

the

\

dies while under suspension,

by such death shall be filled up in

family of the
subject

dies, or

the vacancy

provision

of

if the

caused

sub-sections

ன்
(2) and (3) of section 10.
43. (1) When the person who would obomtisa be entitled to succeed to an
hereditary village-office is a minor, the proprietor shall submit his name to the
Revenue Officer in charge of the division for registration as the heir of the last holder, and shall, at the time and subject to the approval of the said Revenue
Officer, appoint some other person qualified under sub-section (1) of section 10 to
discharge the duties of the office until the person yegistered as heir, on attaining

majority, or within three years therteafter, is qualified, under sub-section (1) of
section 10, to discharge the duties of the office himself, when he shall be appointed
thereto by the proprietor.

If the person registered as heir under this

section

dies,

or if he

remains

disqualified under sub- section 1 of section 10 for three years after attaining majority,

the vacancy shall be filled up in accordance with the provisions of sub-sections (2)
and (3) of section 10.
44,

(1) Ifa vacancy is caused =

the

resignation,

removal,

டன.

or

suspension of the holder of an hereditary village office, and the authority by whom
he was dismissed or suspended does

not

give the direction

12, the vacancy shall be filled up in accordance with the

ட் it had been caused by the death of the guide holder

referred

to

provisions of

provided

in

section

the Act as

that, upon the

AOT
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expiry of the period of suspension of an officer who has been suspended, or if, for
any reason, an officer, who has been dismissed, removed, or suspended, is permitted to resume the office from which he has been dismissed, removed, or suspended,
the person appointed to fill the vacancy caused by the said suspension, dismissal,
orremoyal shall cease

to hold

office.

(2) The provisions of section 11 shall mutatis
mutandis
ments to be made under this section and sections 12 and 13.

apply

to appoint-

15,
(1) When two or more villages or portions thereof are grouped or amalgamated under this Act to form a single new village, or any village is diyided into
two or more villages, all the village-offices of the villages or village so grouped,
amalgamated, or divided shall cease to exist, and new offices, which shall be hereditary if any of the offices they replace were hereditary, shall becreated for the new
village or villages. In choosing persons to all such new offices, the proprietor shall select the persons whom he may consider the best qualified from among the families
of the last holders of the offices which have been abolished, and shall report his
action to the Revenue Officer in charge of the division,

(2) If in any village

two or more

village-offices of any one class exist, and

the District Collector, acting under section 7, considers that a reduction in the
number of such offices is necessary, he shall give notice to that effect to the pro-

prietor who shall

thereupon

dispense

with the

services of

the officers

no longer

required, shall retain those whom he may consider to be best qualified to discharge
the duties of the remaining offices, and shall report his action to the Revenue
Officer in charge of the division,

(3) If the proprietor failstosubmit the report referred to in sub-sections (1)
and (2) within six weeks of the creation of the new offices, or of the issue of the
District Collector’s notice, directing a reduction in the number
powers vested in the proprietor by sub-sections (1) and
Revenue Officer in charge of the division.

of village-offices,

(2) may

the

be exercised by the

16. (1) A proprietor empowered in this behalf by the Board of Revenue ~
may, after enquiry, fine any village-officer, to the extent of three rupees, for
misconduct or neglect of duty as such village-officer, and shall record his reasons
for so doing

in writing,

and furnish

to the Revenue Officer in charge

acopy

of the

of

the same

division.

An

to

such

appeal

village-officer

and

shall lie within one

month from the date of furnishing such copy against such fine to the said Reyenue
Officer whose decision shall be final.

The powers
any proprietor may,

conferred under

this sub-section

by the

Board

of Revenue on

at any time, be withdrawn.

(2) The District Collector or Revenue Officer aforsaid may, of his own motion
or on complaint and after enquiry, fine, suspend, dismiss, or remove any village,
officer. for misconduct, or for neglect of duty or incapacity as such village-officer
or for non-residence

in

the

village,

and

shall

record

his reasons

for so doing

in

writing, and furnish a copy of the same to the proprietor and to the villageofficer concerned.
TEivery village-officer convicted of an
offence of the kind
mentioned in sub-section (1) (e) of section 10 shall be dismissed,
(3) Against every order passed by the District Collector or Revenue Officer
aforesaid under sub-section (2), an appeal shall lie to the Board of Revenue within
three months, or to the District Collector within one month, as the case may be,

40

)
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case may be, shall be final: Provided

that a second

SERVICE.
or the

said Collector, as the

appeal shall

lie within

three

months to the Board of Revenue against the order of the District Collector confirming on appeal the order of the Revenue Officer in charge of the division dismissing

a Village-officer,
CHAPTER
THE

VILLAGE
AND

lands,

47.
or

SERVICE
THE

CESS;

METHOD

ITS

AND

INCIDENTS

may

AND
OF

APPORTIONMENT
ITS

LEVY.

Ifthe remuneration of a village-office consists in whole or in part of
assignments of
revenue payable in
respect of lands,
granted or

continued in respect of or annexed to such
ment

III.
AMOUNT

enfranchise

imposition of quit-rent

the

said

under

lands

the rules

yillage-office by the State, the Governfrom

the

condition

for the time being

the enfranchisement of village-service inams in
or under such rules as the Government may

in

of service,

by the

force in respect of

villages not permanently settled,
lay down in this behalf; such

enfranchisement shall take effect from such date as the government may notify;
Provided

that

the

said

enfranchisement

shall be applicable to all lands or

assignments as aforesaid, even though, at the time this Act comes into force, they
may not be devoted to the purpose for which they were originally granted. and provided, further,
which may have been granted

that any lands or emoluments derived from lands
by the proprietor for the remuneration of village-

service, and which are still so held

or enjoyed,

may

he resumed

ee

his representativel.

Every eniranchisement purporting to have been made
ween the Ist of April1912
have been validly made.

and the commencement

of this

by the grantor or

்

under section 17

bet-

Act shall be deemed to

Section 18 to 26 were repealed by section 18 of Act IIT of 1914.
27,

On or after the date notified under the provisions of this Chapter.

(1) if in any estate the cost

of village establishments was provided for by a

reduction of the permanent assessment on the condition that the amount of such
reduction should be devoted to paying the village establishments, it shall be lawful
for the Government to require the proprietor to pay, along with the present permanent assessment, such sum, not exceeding the amount of such. reduction, as

represents the annual remuneration at the time of such reduction oi the classes of
village-officers brought within the scope of this Act.
:
A
(2) Where

the

said

cost

of

village

establishments

was

provided

for

by

#

deduction from the assets of an estate before its permanent assessment was fixed, it
shall be lawful for the Government to require the proprietor to pay, along with the
present permanent assessment, a sum equal to that by which it would haye been
increased had no such deduction been made on account of the remuneration of the
classes ef village-officers brought within the scope of this Act.
in either of the cases

referred to in

sub-sections

(1) and

(2). the

proprietor

ghall no longer be liable for the payment of such classes of village-officers ;
(8) where the cost

of maintaining

extended under section 2, and which is in
1

any

office

existence

See p. 161.

to
in

which
an

this

Act

has

been

estate at the date upon

ACT
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which this Act is extended thereto, was included in the assets upon which the permanent assessment of the estate was fixed, the said permanent assessment shall be
reduced to the amount at which it would have been fixed had no such inclusion
in the assets taken place.

(4) if, in any

case, the rent payable to a proprietor

has been fixed under an agreement,

subsisting on

the

in respect of any land

date of this Act

coming into

force, to the effect that any portion of the remuneration of the village-officers shall
be borne by the tenant or the proprietor as the case may
the proprietor or tenant to apply to the Collector for

be, it shall be lawful for
sanction to increase the

said rent, or to demand its reduction ; and the Collector shall, upon receipt of such
application, and upon satisfactory proof of the justice of the claim, gramt such
sanction, and increase or reduce the rent to the amount
been fixed had no such agreement been entered into.

.
THE

VILLAGE

at

which

it

would have

CHAPTER Iy.

SERVICE

PAYMENT

FUND;

OF

ITs CONSTITUTION

SALARIES

AND THE

THEREFROM.

29. On or after the date notified in any estate under the provisions of
Chapter III the village-officers shall be paid the salaries and other allowances to
which they may be entitled according to such scale, and in such manner, as may
be prescribed by the Board of Revenue

by rules

made

under section 32.

50. On or after the date notified in any estate under the provisions of
Chapter III all fees, contributions, and allowances collected or demandable in
such estate for the remuneration of village-officers shall absolutely cease and
determine.

ச

i}

Whoever, thereafter, in such estate demands, collects, or receives such fees,
contributions, or allowances, shall, on conviction beforea Magistrate, be liable to
a fine not exceeding fifty rupees.
a

CHAPTER

Y.

GENERAL,

51,

Hivery proprietor who wilfully omits—

(a) to furnish a register as required by section 5;
(b) to submit the name

of a minor-heir

as required by econo

15

(c) repealed by Act III of 1914.
shall be liable to the imposition by the District, Collector of a penalty not
‘ing Rs. 100 for every such omission:

provided

that a

exceed-

proprietor wilfully omitting

to furnish the register required by section 5 shall be liable to a further penalty not
exceeding Rs. 25 for each day during which the omission continues after the
imposition of the first penalty.
A penalty imposed under this section shall be
recoverable in the manner
arrears of land-reyenue.

provided in

Madras Act

II of

(2) An appeal shall lie within three months agains
under this section to the Board of Revenue,

1864 for the recovery

every penalty

of

imposed

816
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32.

ESTATES’

The Board of Revenue

may,

VILLAGE
with the

SERVICE.
approval of

after previous publication, make rules not inconsistent
the following matters :—

i.
il.
lll

the division, grouping, and

Government and

with this Act in

amalgamation

regard to

of villages ;

the educational qualifications required of village-officers ;

the form of register to be prepared under

section 5 and

the

form

of notice of appointment to be sent under section 9 ;
iy.

the salaries and other allowances to be assigned
and the method of their payment ;
the duties of the several village-officers,
forms of the accounts

vi.

the

procedure
section 16 ;

vii.

the custody,

to

be

and

and the descriptions

and

registers to bé kept by them ;

followed

production, and

to village-officers

in

conducting

enquiries

்
under

transfer of the accounts and other

records kept by village- officers ;
viii.
xe

the dates for payment by instalments of quit-rent and the amounts
of such instalments ;
i
any

other matters
village-service.

calculated to

enhance

the

efficiency

of

he

$3.
No Civil Court shall have authority to take into consideration or decide
any question regarding the rates or amounts of quit-rents or payments
under
section 27 imposed or levied under this Act.
$4,
If the officer to whom an appeal is preserted under this Act in the
capacity of District Collector happens
to be the officer who passed the decision
which is appealed against in the capacity of Revenue Officer in charge of a division

he shall report the fact to the Board of Reyenue, and the appeal shall be disposed
of by the said Board, whose decision shall be final.
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ACT.

1911.

1

An

Act

to amend

the Law

relating to Proprietors

WHEREAS, it is expedient that certain

of

persons

Estates.

who

are

not

proprietors as

defined in the Madras Troprietary Village Service Act, 1894,
the Madras Hereditary Village-offices Act, 1895 and the Madras and Boundaries
Act, 1897, should
be enabled to exercise the powers and discharge the duties of proprietors under the
said Acts and whereas it is also expedient to make provision for the recovery
of
arrears

ofreyenue

1.

This

from

Act may

such

persons

;

it is

hereby

be called the Limited

enacted

Proprietors

as

follows

Act,

1911.

2.
The proviso tothe definition of proprietor in section
Proprietary Estates’ Village Service Act, 1894, and in section

Survey and Boundaries

Act, 1897, is hereby

:—

4 of the
3
of the

Madras
Madras

repealed.

3.
In this Act, unless there is something repugnant in the subject or context, “‘Histate’’ and “‘Village’’ respectively mean an estate and a village as defined
in the Madras Proprietary Estates Village Service Act, 1894.
4.
Where any person is entitled otherwise
than as owner to collect the
rents of the whole of an estate or any portion thereof consisting of oneor more villages by virtue of any transfer from an owner or of any decree or order of a competent Court or of any rule or provisions of law and is not a proprietor as defined in
Section 1 of the Madras Proprietary Hstates’ Village Service Act, 1894, he may apply to the District Collector to be registered as proprietor in respect of such estate or

portion for all or any
Service
Survey

Act,
and

5.

of

the purposes

ofthe

1894, the Madras Hereditary
Boundaries Act, 1897.

Madras

Proprietary Estates’

Village-Offices Act, 1895, and

Village

the Madras

(1) The District Collector shall give notice of the application

to the re-

gistered proprietor and other persons as appear to him to be interested in the result
of the application and, after giving them an opportunity of being heard, and making

such inquiry as he thinks fit, may register theapplicant as proprietor
any specified purposes of the said Acts or may reiuse registry.

for all

or

Provided that where the applicant is entitled to collect the rents by virtue
of a decree or order of a competent Court or any rule or provision of law, it shall
be open to the District Collector to register
him
as proprietor without giving

notice or holding any enquiry.
(2) Subject to the provisions of sections 7, 11 and
competent Civil Court, such registration
plicant is entitled the collect the rent.

shall remain

13 and to

any

in force so long

decreeof a
as

the

ap-
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6.
Ti the District Collectoris satisfied that there exists a substantial
dis.
pute regarding the applicant’s right to collect the rents, he shall require the applicant to establish his right in a Civil Court, unless for other reasons he is of opinion that the application should not be granted.

Anyregistration made by the District Collector

7.

cancelled or varied by him
During

8.

at any time after notice to

the time that

any

under

the persons

registration under this

Act

section 5 may be
concerned,
remains in

force

person so registered shall exercise the powers and
in respect of an estate the
discharge the duties of a proprietor under the Madras Proprietary Estates’ Villageservice Act, 1894, the Madras Hereditary Village offices Act, 1895, and the Madras
Survey and Boundaries Act, 1897, in such estate or portion in respect of the purposes for which he is registered, and no other person shall act or be treated as
proprietor in respect of those purposes in the said estate or portion.
(1)

9.
transfer

made

Any
after

person registered as proprietor
the commencement

of this

under this

Act

Act by virtue

of any

the

trans-

(hereinafter

called

feree) shall in relation to the Government be deemed to be a land-holder in respect
of the estate or portion of an estate concerned for the purposes of the Madras Revenue Recovery Act, 1864, and shall be liable to be proceeded against under that
Act for all sums which are recoverable thereunder from a land-holder and which
at the time of the registration may be due on such estate or portion as the case may
be, or whichmay become due thereon at any time while such registration remains in
force,
(2) If there is any valid agreement between the owner
and the transferee of a portion of an estate as to the amount recoverable in respect of such portion, the said amount shall be determined
in accordance with'such
agreement,
except where the agreement appears to the District Collectoy to be unreasonable.
In cases where there is no such agreement, or where the agreement appears to be
unreasonable, the District Collector shall fix the said amount in the manner laid
down in section 45 of the Madras Revenue Recovery Act, 1864.
:
(3) Nothing in this section shall relieve the transferor or his legal representative from auy liability under the Madras Revenue Recovery Act, 1864.

10.
Where in consequence of the default of the transferee or his legal representative registered as proprietor under this Act it becomes necessary for the
recovery of

an

arrear to proceed

against the

estate

or portion

of an

estate in

respect of which he is registered as proprietor,
the Collector or other officer em“powered by the Collector in that behalf shall cause a copy oi the notice prescribed
jn section 86 of the Madras Revenue Recovery Act, 1864, to be served also upon
the owner of the estate not less than one month before the sale,
;
11.
Where in consequence of the default of the transferee or his legal representative registered as proprietor under this Act the owner of the estate pays the
arrears due by the defaulter or any part of the estate is sold for the recovery of
the arrears, the registration of the defaulter as proprietor under this Act may be
cancelled by the District Collector and the defaulter shall, from the date of the~
cancellation and in cases where it has been appealed against from the date of the

appellate order confirming the same,
the duties of a proprietor and cease

cease to exercise the powers and discharge
to be a land-holder for the purposes of the

:
Revenue Recovery Act, 1864.
412.
From the date on which any registration under this Act ceases for any
cause to be in force the proprietor thea registered under the Madras Land RegisMadras
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An Act to consolidate the Laws

for the recovery

of Arrears

Madras Presidency.

of Revenue

in the

்

WHEREAS it is advisable that
revenue should be consolidated

public

ACT.

the
and

laws relating to the collection of the
simplified; It is hereby enacted as

follows ;—
4.
The term ‘“ land-holder,’’
the following persons :—

as used

in this Act

shall be taken to comprise

all persons holding under a sanad-i-milkiyat-istimrar, all other zemindars,
shrotriyamdars, jaghirdars, inamdars, and all persons farming the land-reyenue
under Government;
all holders of land under ryotwar settlements, or in any
way subject to the payment of revenue direct to Government !:

“public
to include

reyenue’’?

due

on land shall, for the purposes of this Act,

cesses or other dues payable

to Government

for irrigation?.
2.

The

land,

the security of the

5.
by

him

Every

the

on account

be taken

of water supplied

,
it, and its products, shall be regarded as

buildings upon

public revenue

land-holder shall pay to the Collector, or other officer empowered

to receive it, the revenue due upon

it falls due, according te the kistbandi
cular

day is fixed, then within the time

local

usage:

provided

that,

except

his

land on or before the day on which

or other engagement,
when
where

the payment
property

is

and

where no parti-

falls
held

due according
under

a

to

sanad-i-

milkiyat-1-istimrar or other similar instrument, it shall be lawful for the Board of
Revenue, by notification published in the District Gazette, to alter and fix from
time to time the.amount of the several kists or instalments,
they shall respectively become payable,

and the dates at which

4. When the whole or a portion of a kist shall not be so paid, the amount
of the kist or of its unpaid portion shall be deemed to be am arrear of revenue.
5.

Wheneyer revenue may be in arrear, it shall be

or other officer empowered by the Collector in that behalf,
arrear,

together

with

interest

and costs of process,

lawful for the Collector
to proceed to recover the

by the sale of

the defaulter’s

movable and immovable property, or by execution against the person of the defaulter
in manner

hereinafter provided’.

6.
If the defaulter hold under
instrument,
the mode of recovering
terms of such sanad.
In the case
officer empowered by the Collector in
realize the arrear by the sale of either
defaulter, or of both*.

:
a sanad-i-milkiyat-i-istimrar or other similar
the arrear shall be in accordance with the
of other defaulters, the Collector, or other
that behalf may, at his discretion, proceed to
the moveable or immoyeable property of the

ர Mulgar and not mulgenigar is landholder,
Vidyapurna
Tirthaswami
vy.

Uggannu,

34 Mad.

231,

2 See p, 271.
5 Meaning of defaulter,

* See p. 261.

260-261,
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interest

7.

‘Arrears of revenue shall

8.

In the seizure and sale of moveable

per cent per

at the rate of six

‘annum.
the

property for arrears of revenue,

5

following rules shall be observed— :
First.—The

defaulter
furnish to the person employed to distrain the property of a

behalf, shall

a

Collectoz,! or other officer empowered by the Collector in that
with his

in writing and signed

demand

defaulter, the

of the arrear for

amount

name,

the name

specifying

of the

be issued, and the

may

which the distress

The person employed to distrain shall produce

date on which the arrear fell due.

if the arrear together with the batta due to him, under
writing, which,
the
paid, shall be his authority for making the distress, and
once
at
not
be
53,
section

copy of such
on the day on which the property may be distrained, shall deliver a
the

to

writing

defaulter,

endorsing

thereon

a list or inventory

property

of the

“distrained, and the name of the place where it may be lodged or kept.
property will
* Second.—The writing shall further set forth that the distrained
_
batta, and
interest,
with
amount
the
unless
be immediately brought to public sale,
த்

all the expenses of the distress, be previously discharged,

with the
Third.—When a defaulter may be absent, a copy of the writing,
the premises
on
or
residence,
of
place
usual
his
at
left
or
fixed
be
shall
t,
endorsemen
of the third
where the property may have ‘been distrained, before the expiration
day, calculating from the day of the distress.
of
9. When the amount due shall not haye been paid pursuant to the terms
:
have been entered
the demand, and no arrangement for securing the same shall
by the Collector
empowered
officer
other
or
Collector
the
of
into, to the.satisfaction

in that behalf, the distrainer shall transmit an inventory of the property distrained
VII of
to the nearest public officer empowered to sell distrained property under Act
with
due,
arrear
the
of
discharge
the
for
sold
publicly
be
may
it
that
order
in
1839
interest, batta and eost of distraint,
after his
10. Where a defaulter may tender payment of the arrear demanded
together with
sale,
for
fixed
day
the
to
prior
and
distrained,
been
have
may
pzoperty

payment

disof interest, batta, and all necessary expenses attending distress, the

trainer shall receive the amount immediately
:
| shall forthwith release the property.

The distrainer attaching

44.

upon the

same being tendered, and
்

products of the land

the crops or ungathered

orgathering,
pelonging toa defaulter, may cause them to be sold when fit for reaping
and stored
season,
due
in
gathered
or
reaped
be
to
or at his option may cause them
In the latter case, the expense of reaping or gathering
in proper places until sold.
upon his redeemand storing such crops or products shall be defrayed by the owner

or from the proceeds of the sale in the event of its being sold.

ing the property,
When

crops or

products belonging

to a tenant

shall haye

it shall

been sold,

be

so sold from any
lawful for such tenant to deduct the value of the erops or products

defaulter, in respect of
rent which may be due by him, then or afterwards, to the
It shall also be lawful
grown.
been
have
products
or
crops
the land cn which such

for a tenant whose

crops aré attached for an arrear of revenue to pay the arrear

and deduct the amount

or afterwards,

rent due by him,

manner from any

then

ட்

=

The distrainer shall not work the bullocks or cattle, or make use of the

42,

_ goods or

in the aforesaid

த

effects
41

distrained;
ட்

provide

he

shall

¥

See pp. 262-264,

the necessary

food

for the

:

cattle

்

THE.REVENUE
or live stock, the

expense attending

which

his redeeming the property, or from the sale
43.
reason of
or from
such loss
from the

Where

property

distrained

RECOVERY
shall

AOT.

be defrayed

by the

owner upon

in the event of its being sold.

may be

stolen,

or lost,

or damaged

by

the necessary precautions for its due preservation not having been taken,
its having been improperly
worked
or made
use of, the amount of
dr damage shall be recoyerable by summary process by the Golleetor
officer whose neglect or act ocsasioned the loss or damage, and the

amount when recovered shall be paid to the parson damnified,
44 The distress levied shall

not be excessive,

that.

is

to

say, the property

distrained shall be as nearly as possible proportionate to the amount
45.

of the arrears.

Distress shall be made after sunrise and before sunset, and not otherwise:

46. When

a defaulter

prevent the distress

cf

may make

a fraudulent

conveyance

of

property

to

arrears,

any Civil Court of competent jurisdiction, upon.
proof thereof. shall summarily cause the property to be delivered up to the distrainThe defaulter will further be liable to the penalties prescribed by section 424
er.
of the Indian Penal Code,
17. Where any person, not being’a defaulter or responsible for a defaulter may
claim a right to the property distrained, and the distrainer may notwithstanding
cause the same to besold, such claimant, on proof of such right in any Civil
Court of competent jurisdiction, and in the event of the distrainer being unable to
prove the responsibility for the arrear of revenue on account of which the property
may have been sold, shall recover from the distrainer the full value of such pro-

perty,

with

and

vosts

interest,

damages,

to

according

the circumstances

of

But claims to crops upon the _ground, or to gathered products of the
the case.
ground attached, in the possession of the defauliter, whether founded upon a
previous sale, mortgage or otherwise, shall not bar the prior claim of revenue due

from the ground upon which such crop or product may have been grown,
48.

Where it may

that

petent jurisdiction

be proved to the

any

has

person

property once distrained, the Court may
restored to the distrainer. The offender

any Civil Court of com-

satisfaction of

forcibly

or

away

taken

clandestinely

summarily cause such property to be
will further be liable to the penalties

|

prescribed by the Indian Penal Code.

house,

It shall be lawful for the distrainer to force open any stable, cow49.
or other building, and he may also enter any
granary, godown, out-house

dwelling-house the outer door of which may be open, and may break. open the
door of any room in such dwelling-house for the purpose of attaching property.
belonging to a defaulter and lodged

Jawful for such distrainer to break
house appropriated

for the

therein; provided

that

always

open or enter any apartment

zenana or

residence

of women,

it shall not be

in such dwelling-

except

as

hereinafter

i

:

provided.

Where a distrainer may haye reason to suppose that the property of a
within a dwelling-house the outer door of which may be
defaulter is lodged
appropriated to women, which, by the usage of
apartments
any
shut or within
represent the
shall
such distrainer
considered private,
are
country,
the
20.

On such represensame to the officer in charge of the nearest police-station.
tation, the officer in charge of the said station shall send a Police Officer
to the spot, in the presence of whom the distrainer may force open the
outer

door

of

such

dvwelling-house;

in

like

manner

as

he

may

break

open

ACT

the

door* of

any.

room

within
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house

except

the

zenana,

The

dis-

trainer may
also, in the presence
of
the Police
Officer, after
due
notice
given for the removal of women within a zenana, and after furnishing means
for
their remoyal in a suitable miunner (if they be women
of rank, who, according to
the customs of the country, cannot appear in public), enter the-zenana apartments

for the purpose of distraining
property,

if found, shall

be

the

defaulter’s property deposited therein, but such

immediately

removed

from

which they shall be left free to the former occupants.

such

apartments,

after

21,
Persons entering the apartments of women, or forcing open the outer
door of dwelling-houses, contrary to the provisions of this Act, shall, on conviction

before a Magistrate,

be liable to

a fine not exceeding Rs. 500, or to imprisonment

of either description for any period not exceeding six moxths,
22,
The public officer empowered under Act VII of 1839 to sell distrained
property shall cause to be affixed to the outer door of the defaulter’s house, or on the

premises where the property may have’ been distrained, a list of the property to be
‘sold, with a notice specifying the place where, and the day and hour at which, the

“distrained property will be sold, and shall cause proclamation of the intended sale
to be made by beat of drum in the village to which the lands on which the arrear

has accrued may belong, and in such place or places as the Collector, or other officer
empowered by the Collector inthat behalf, may consider necessary to give due
publicity to the sale.
No
period of fifteen days from

sale shall take place until after the expiration of
the date on which the notice may be so affixed,

a

23. Atthe appointed time, the property shall be put up in one or more lots, as
the said officer may consider advisable, and shall be disposed of to the highest bidder,
Where the property may sell for more than the amount of the arrear, thes 3096110115,
aiter deducting expenses of process and interest, shall be paid to the defaulter.
24,
The property shall be paid for in ready money at the time of sale, or

as

Soon after as the officer holding the sale shall appoint and the purchaser shall not
be permitted to carry away any pari of the property until he has paid for
the same in full.
Where

the purchaser may fail in the

i
payment

of

the purchase-money,

the

property shall be re-sold and the defaulting purchaser shall be liable for any loss
arising, a8 well as the expenses incurred on the re-sale.
Where the property may, on the second sale, sell for a higher price than at the
first sale, the difference or increase shall be

the property of him

on whose account

the said first sale was made.
25.
Betore a Collector, or other officer empowered by the Collector in that
behalf, proceeds to attach the land of a defaulter, or buildings thereon, he shall
cause a written demand to be seryed upon the defaulter, specifying the amount
due, the estate or land in respect of which it is claimed, the name of the parby in
arrear, the batta due tothe person who shall serve the demand, and the time allowed

for the payment, which shall be fixed with reference to the distance from the land on
which the arrear is due to the placeat which the money is to be paid!,
Such demand shall be served by delivering a copy to the defaulter, or tosome
adult mate member of his family at his usual place of abode, or to his authorised
agent, ‘or by affixing |a copy thereof on some conspicuous part of his last known

residence, or on ‘some conspicuous part of the land: about to-be- abtaoliod: a«

si Boa: pp, 264-271, So
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When the amount due shall not have been paid pursuant tothe

terms

of the demand, and no arrangement for securing the same shall have been entered
‘into to the satisfaction of the Collector, or other officer empowered by the Collectoy
in that behalf, he shall proceed to recover the arrear by the attachment and sale
of the defaulter’s land in the following manner.

27. The attachment shall be effected by affixing a notice thereof to some conspicuous part ofthe land.

The

notice shall set

forth that unless

interest and expenses, be paid within the date therein
brought to sale indue course of law, The attachment
‘proclamation on the land, and by

28,

the

arrear, with

mentioned theland will be
shall be notified by public

publication of the notice in the District Gazette.

It shall be lawful forthe

Collector,

faulter, or at any time during such attachment,
்
property attached.

when attaching the

land of a de-

to assume the management

of the

4

In such case he shall appoint an agent with a proper establishment of officers
to manage the property, and shall give the agent a certificate of appointment,
with written instructions under his seal and signature, and the expenses ofmanages
ment shall be defrayed out of the income of the property: provided always, that
where the property may be too inconsiderable to admit of its being charged with
the salary of an‘agent, it shall be committed to the care of such Revenue Officer as
the Collector may select, who shall be subject to all the provisions herein contained
in reference to agents.

29.

Notice of the assumption of management

shall forthwith

be served on

the defaulter in the manner described in section 25, and shall be notified by public
proclamation on the land and by publication in the District

Gazette.

30.

Tt shall be the duty of the agent during the continuance of management
under section 28, to collect the rents and profits due, or accruing due, upon the
estate, according to the engagements subsisting between the defaulter and the
parties holding under him, or according to established usage where no specific
5
a
engagements exist.

The agent shall keep accounts of all receipts and disbursements, and submit
the same, and pay oyer the balance, to the Collector, or other officer empowered by

shall
the Gollector in that behalf, monthly, or whenever required, and the defaulter
copies
take
to
and
times,
reasonable
all
at
accounts
the
inspect
be at liberty to
“of the same at his own expense without fee.

31. It shall be lawful for the defaulter to proceed by prosecution or suit
to the
‘against the agent, in respect of any criminal, or illegal act done by him
by
injury of the defaulter or his estate, and all tenants or other persons holding

havehad
“subordinate title shall have the same remedies against him as they would

‘against the defaulter if the act were done by the defaulter.
32, All engagements entered into between the land-holder add his tenants,
Collector
except such as are hereinafter mentioned, shall be binding upon the

dur-

ing attachment, but all such engagements made collusively with a view to defeat or
than
delay the effect of the attachment, and all leases of land at a rate lower

erecting
the usual rates of assessment, and not made bona fide fox the purpose of
engageall
and
cultivation,
into
land
‘factories or buildings, or of bringing waste

monts made subsequently

to attachment, shall be

Collector, if he shallso declare; subject,

however,

null. and yoid. against the

to the right of the parties to —

such agreoment to bring a guit against the Collector in the otdinary tribunals to
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33.

made before

due,

or profits actually

All payments on account of rent

shall bs

land

such

establish the same; and all charges or incumbrances upon
postponed to the payment of the public revenue,

public notice of assumption of management, to or on behalf of any land-holder by
any person holding under him, shall be valid against the Collector, and all such
payments made after public notice of such assumption, or made before they were
actually due, shall be null and yoid against the Collector, who shall be entitled to
recover as arrears of rent the full amount from the parfies by whom it was paid,

leaving them to sue the defaulter in the ordinary Courts of law.
3%.

All sums received from the property attached, after paying the expenses

of attachment

discharge of the
per annum

shall

management,

and

arrears

due,

and

be carried to the credit of the defaulter in

at

interest thereon

; and as soon as all arrears, interest, costs

of management shall have been liquidated,

withdrawn
its

during

disbursements

cent

expense

and

attachment shall be

the

and a full account rendered of all receipts and

nuance.

of six per

rate

the

of attachment

;

conti-

a

35. Itshall be lawful for any personclaiming an interest inland which has
been, or is about to be attached, to obtain itsrelease by paying the arrears, interest
if paid by

and costsineurred; and all such sums,

a tenant,

may

be deducted

from

any rent then or afterwards due by him to the defaulter ; and if paid by a bona fide
mortgagee or other incumbrancer

upon the estate,

any

or by

not being in

person

possession thereof, but bona fide claiming an interest therein adverse to the defaul-

ter, shall be a charge upon the land,

according to the date

but shall only take priority over other charges

Such sums when paid by

at which the payment was made.

a bonafide mortgagee or other incumbrancer,

shall

a

further constitute

debi from

the defaulter.
36. In the sale of immoveable property under
i
shall be observed :—

this Act, the

following rules

The time
First.—The sale shall be by public auction to the highest bidder.
the
_and place of sale shall be fixed by the Collector of the district in whieh
behalf,
that
in
Collector
the
by
empowered
ptoperty is situated or other officer
The time may be either previous to or after the expiration of the Fasli year.

d by
Second.—Previous to the sale the Collector, or other officer empowere
English and in the
the Collector in that behalf, shall issue a notice thereof in
position and
language of the district, specifying the name of the defaulter; tke
extent of land and of his

buildings

the land or upon -its different

thereon;

sections;

the

amount

the proportion

during the remainder of the current Fasli; and

of

revenue assessed on

of the public revenue due

the time, place

and

conditions of

least before the sale in the
the sale. This notice shall be fixed up one month at
Police Station-house,
nearest
the
in
,
Cutcherry
Taluk
the
in
Gollector’s Office and
and on some conspicuous part ofthe land.
Phird.—A sum of money equal
shall be deposited by the purchaser in

to fifteen: per cent of the price of the land
the hands of the Collector, or other officer

the
empowered by the Collector in that behalf, at

time of the purchase,

and where;

within thirty days, the money:
the remainder of the purchase-money may not be paid

go deposited shall be liable to forfeiture,

~ ..-

—
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Fourth.—Where the purchaser may refuse or omit to deposit the said sum
of money, or to complete the payment of the remaining purchase-money, the
property shall be re-sold at the expense and hazard of such purchaser, and the
amount of all loss or expense which may attend such refusal or omission shall be
recoverable from such purchaser in the same manner

as arrears of public

revenue.

Where the lands may, on the second sale, sell for a higher price than at the first
sale, the difference or increase shall be the property of him on whose account the
said first sale was made.
Hifih.—All persons bidding at a sale may be required to state whether they
are bidding on their own behalf or as agents, and in the latter case to deposit a
written authority signed by their principals. If such requisition be not complied
with, their bids may be rejected.
37. It shall be competent to the defaulter or to any person acting on his
behalf, or claiming an interest in the land, to tender the full amount of the arrears
of revenue

with the interest thereon,

and all

charges which

have been

incurred in

demanding the arrears, or in attaching or managing the estate, or in taking the steps
nécessary for sale, and thereupon the sale shall be stayed ?;
- Provided always that such tender must be made before sunset on the day
previous to that appointed for the sale, and all sums paid under this or the next
succeeding section by any tenant, or bona fide mortgagee, or other incumbrancer,
or any person bona fide claiming an interest in the estate adverse to the defaulter
may be recoyered in the manner provided in section 35.
37-A.
(1) Any person owning or claiming an interest in immoyeable property sold under this Act may, at any time within thirty days from the date of sale
deposit in the treasury of the taluq in which the immoveable property is situated.
(a) A sum equal to five per centwm of the purchase money,
(6)

Asum

equal to the arrears of revenue for

which

the

immoyeable

property was sold together with interest thereon and the
expenses cf attachment, management, and sale and other costs
also in respect of such arrears

and may apply to the Collector to set aside the sale.
(2) If such deposit and application are made within thirty
ட் from the
date of sale, Collector shall pass an order setting aside the sale and shall repay
to the purchaser the purchase money so far as it ‘has-been deposited together with
the five per centwm deposited by the applicant:
_ Provided that if more persons than one have m&de the deposit and application andes this section, the application of the first depositor to the officer authorised
to set aside the sale shall be accepted.
'
(8) Ii a person applies under section 38 to set aside the sale of immoyeable
property, he shall not, unless he withdraws such application, be entitled to make
an application under this section.

,
58. (1) At. any time within thirty days from the date of the ans of
immoyeable property, application may be made to the Collector to set aside the
sale on the ground of some material irregularity or mistake, or fraud in publishing
or conducting it} but

except

as

otherwise

is

hereinafter

provided,

no sale shall

be set aside on the ground of any such irregularity or mistake unless the applicant
proves to the satisfaction of the conection that he has sustained substantial injury

by reason thereof,

:

Se
1 See ர் 908.

்
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(2) Ii the application
may direct a fresh one,
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be allowed, the Collector shall set aside

the sale and

(8) On the expiration of thirty days from the date of the sale, if no “applicatohave the sale set aside is made under section 37 A or under clause (1) of

tion

this section, or if such application has

been made and rejected, the Collector

shall

make an order confirming the sale : provided that, if he shall have reason to think
that the sale ought to be set aside notwithstanding that no such application has been’

made or
made

on

grounds other

and rejected,

than those alleged in any application which

he may, after recording his

reasons

.in writing,

has

been

set aside

the

sale,

(4) Whenever the gale of any lands is not

deposit

of

the

purchase-money,

as the

case

so confirmed

or

is set

may be, shall

be

returned

aside, the

to

the

purchaser,

(5) After the confirmation of any such sale, the Collector shall register the
lands sold in the name of the person declared to be the purchaser, andshal! execute
and grant a certificate of sale-bearing hig seal and signature to such purchaser.

Such certificate shall state the property sold and the name of the purchaser
andit shall be conclusive evidence of the fact of the purchase in all Courts and
tribunals, where it may be necessary to prove the same: and no proof of the
Collector’s seal or signature suall be necessary,

unless the

பப்ப

before

whom

it is produced shall have reason to doubt i in its genuineness.
39. When lands may be படட
at public sale, the Gags or other
officer empowered by the Collector in that behalf, shall publish in the villages in
which the land sold may be situated, in the cutchery of the Taluq, in the head
cutchery of the district, and in the District Gazette, the name of the purchaser
and the’ date of purchase, together with a declaration of the lawful succession of
such purchaser

to all the rights and property of the former land- holder in

the said

lands.
may
any

40. Where, notwithstanding such publication, any lawful purchaser of land
be resisted and prevented from obtaining possession of his purchased land,
Court

of competent

jurisdiction,

on

application and production of certificate

of sale provided for by section 38, shall cause the proper process to be issued for the
purpose of putting such purchaser in possession, in the same manner as if the
purchased

lands had been decreed to the purchaser by a decision of the

Court.

கம், All contracts entered into by the defaulter with his tenants, and all
payments to him by them, shall be binding upon the purchaser to the same extent
and under the same conditions as laid down in section 32 and 88 of this Act 1,
42.
All lands brought to sale on account of arrears of revenue shall be sold
free of allincumbrances, and if any balance shall remain after liquidating the
arrears with interest, and the expenses of attachment and sale, and other costs due
in respect of such arrears, it shall be paid over to the defaulter, unless such
payment be prohibited by the injunction of a Court of competent jurisdiction?.
43,

Arrears

of rent

which onthe

day

of sale

may

be due to the defaulter

from his under- tenants shall, in the évent of the sale, be recoverable by him after
the salo by any process, except distraint, which might haye been used by ona
for
ப்பி purpose before the said ன ட
:
os

1 See p. 270.
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It shall

by the

empowered

or, other officer

the Collector

be lawful for

Collector in that behalf, to sell the
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whole or any portion of the land of a defaulter

be practic.
in discharge of arrears of revenue: provided always that, so far as may
to discharge
able, no large section in the land shall be sold than may be sufficient

management and sale.

the arrears with interest, and expenses of attachment,

lkiyatWhere only a part of a landed estate held under a sanad-i-mi
45,
may be sold,
istimrar, or otherwise subject to the payment of a lump assessmenf
previous to
the assessment upon such part shall be apportioned by the Collector
்
தது
sale in manner following :-—

each division

The amount of revenue to be assessed on
proportion to the actual value of such

total amount

division as the

of the

of the whole estate may bear to the total actual value of the entire estate

revenue

previous

:

-

to such division.

a

shall bear the same

To this end the Collector shall have power to demand from land-holders and
from the karnams of villages accounts of the produce and of the charges attending
the managements of lands to be divided ; such land-holders andkarnams shall

of not less than three years
furnish the said accounts when required for a period
or
refuse
the land-holder may
next preceding the then current year; where
unreasonably delay to comply with such demand, so as to prevent the assessment
to sell
shall proceed
being fixed on such divided portions of land, the Collector

the entire

estate.

்

46.

Repealed by Act

VIII of 1914.

47.

When a defaulter tenders security,

it shall be lawful

for the Collector,

or other officers empowered by the Collectorin that behalf, to accept it and postpone
the sale of the defaulter’s property upon such conditions, and until such time, as
conditions, the Collector or such officer may

the performance

made in

he may appoint ; in the event of default being

sell

the

of

such

property and proceed against

;

the defaulter, or against his security, or both.

as
with interest and the other charges
When arrears of revenue,
oi the defaulter, or of
aforesaid cannoé be liquidated by the sale of the property
his surety, and the Collector shall have reason to believe that the defaulter or his
48.

payment

surety is wilfully withholding
fraudulent conduct in

the

cause

arrest and

order to

of

the

evade payment,

imprisonment

arrears,
it

of the defaulter,

or has

shall be

guilty of

been

lawful

for

him to

or his surety, not being a

female, as hereinafter mentioned ; but no person shall be imprisoned.on account
of an arrear of revenue for a longer period than two years, or for a longer period
than six months if the arrear does not exceed Rs. 500, or for a longer period than |
three months if the arrear does not exceed Rs. 50; provided that such imprison- :

shall not

ment

extinguish

the debt due to Government

by the deiaulter or his

surety.

49.
்
his surety,

The Collector shallissue his warrant for the arrest of the defaulter, or
or both, not being females, which shall specify his or their name, the

amount of revenue

due, and the date on which it became payable,

and the warrant

shall be signed and sealed by the authority by whom it was issued,
The officer charged

with

the execution of the warrant shall thereupon arrest -

the defaulter, or his surety, or both, and convey him or them to the district gaol,
and deliver the warrant to the gaoler, which shall be a sufficient authority to him
to receive the prisoner or prisoners.

AOT
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A copy of such warrant shall be retained by the gaoler, who shall forthwith
despatch the original to the officer in charge of the gaol.
50,
may

All the remedies prescribed by this Act in case of the revenue

be employed

against their sureties, and it shallbe

lawful for

defaulters

the Collector

or

other officer empowered by the Collector in that behalf, to enforce the same
simultaneously with, or either previously or subsequently to, their enforcement
against the principal ; so, nevertheless, that no more than the total sum

in arrears,

and interest with costs and charges, shall be realized from both,
91,

When

land

revenue

Collector, or other officer empowered

is payablein

kind,

it shall be

lawful

for the

by the Collector in that behalf, to prevent the

removal of the crop from the land until a division has been made
which belongs to Government has beenset

apart, unless

and the portion

the land-holder furnishes

such security as the Collector may deem satisfactory.
52.
All arrears of revenue other than land-revenue due to Government, all
advances made by Government for cultivation or other purposes connected
with

the revenue, and all fees or other dues payable by any person to oron behalf
of the village servants employed in revenue or police duties, and all cases lawfully imposed upon land, may

be recovered in the same manner

revenue under the provisions of this Act,

unless

the

recovery

as arrears
thereof

of land-

shall

have

been or may hereafter be otherwise specially provided for).
53. Persons employed in serving notices or in other proceses under this Act
shall be entitled to batta at such rates as may from time to time be fixed by the
Board of Revenue with the sanction of Government,

and published in the

District

Gazette.
54. The batta mentioned in the foregoing section, as well as interest, and all
costs and charges incurred under the authority of this Act, shall be recoverable
from the defaulter and his sureties in the same manner as arrears of revenue.
55.
Where property
be put up for sale, and the

having been attached or distrained may be ordered to
sale may
be countermanded,
the proprietor
shall

nevertheless be responsible for the expenses incurred in consequence of the attachment or distraint, in the same manner as if the sale had taken place; and in the
event of such proprietor omitting to discharge the
by the process under which the original demand

amount,

it

shall

be

recoverable

would have been recoverable.

56, Every person making a payment of revenue shall be entitled to a
receipt for the same, signed by the Collector, or other officer empowered by the
Collector in that behalf; such receipt shall state the name of the person making
the payment and the subject-matter in respect of which it is paid, and in the case
of land-reyenue shall describe the land on which the assessment is due, and the

names of persons entered in respect thereof in the settlemené account.
57. Where a deiaulter or his surety may reside or hold property out of the

district wherein default shall haye been made, the Collector of the district in which
such defaulter or surety resides or holds property shall, on the written application
of the Collector in whose district such default has been made, proceed in all

' respects against

the

defaulter

and his surety,

and

his or their

property, in the

same manner

as if the default had been made in his own district.
Hivery such application shall be signed and sealed by the Collector

it, and shall

42

be

conclusive as to the amount due,
1 See p, 271,

்

and

making

the party in arrear, in all
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proceedings against the Collector acting upon such application or any person acting
under his authority ; and no proof of the seal

or signature
or

official character of

the Collector making the application shall be required,

unless the Court

reason to doubt its genuineness:

nothing

shall affect the right

provided always,

of any party

made the application.

:

A Collector may

delegate

tosue
all

in his

orany of

his

that

own

district.

powers

shall see

herein contained

the

and

Collector who

duties

under this

section to any subordinate revenue officer not below the rank of a Deputy Tahsildar.
58.
No Court of Civil Judicature
shall have
authority
to take into
consideration or decide any question
as to rate of land revenue payable to Govern.
ment, or as to the amount of assessment fixed, or to be hereafter fixed, on the

portions of a divided estate!,
59. Nothing contained in this Act shall be held to prevent parties deeming
themselves agerieved by any proceedings under this Act, except as hereinbefore
provided, from applying to the Civil Courts for redress: provided that Civil Courts
shall not take cognizance of any suit instituted by such parties for any such cause
of action, unless such suit shall be instituted within six months from the time at
which the cause of action arose’.
60.

No suit brought against any

Collector by any

aggrieved by anything done or purporting

to be done

person

deeming himself

tinder this Act, shall abate

by reason of the departure from his district of the Collector against whom such
suit shall have been brought; but the suit shall be continued against the succes-

sor of such Collector in all respects as though it had been instituted against himself,
A suitmay be brought against any Collector in his official capacity on
account of anything done or purporting to have been done under this Act by his
predecessor, subject to the limitation prescribed in the preceding section: provided
that no Collector shall be personally liable for any official act of his predecessor.

61.

Regulation V of 1822 shall not be applicable to sales of property under

this Act.
62.

்
Regulation XXVIII of 1802,

and

Regulations

I and II of 1803. shall

be inoperative as respects arrears of revenue recoverable under this Act.
63.
Nothing in this Act shall be held to bar the operation of the provisions
of Regulation Y of 1804, and of Regulation X of 1831, in respect to the sale of

lands of minors and other disqualified land-holders.
ட்
64. Nothing in this Act shall apply to the collection of land-revenue within
the limits of the Town of Madras, as defined by section 12, Regulation II of 1802
of the Madras Code.
65.

[Repealed by Act XII of 1873.]

66,

[Repealed by Act XII of 1873.)

1 See p. 59,
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An act to make better provision for recovering certain public demands.
WHEREAS,
public demands;

it

is

expedient

It is hereby

12

(15)

(2)

It extends

This

(83)

It shall come

2.

In

Act may

this

to make better provision for

enacted
be called

to the whole

as follows

recovering certain

:—

the Revenue

Recovery Act,

of British India

and

British

1890.

Baluchistan

and

into force at once.

Act,

unless

there

is

something

repugnant in the

subject

or

context,—

(1)

‘‘ district’’ includes a presidency-town;

(ஓ) ‘‘collector’? means the chief
administration of a district ; and .

officer

in

charge

of

the

land-reyenue

(3) ‘‘ defaulter’’ means a person from whom an arrear of land-revenue, ora
sum recoverable as an arrear of land-revenue, is due, and includes a person who is
responsible

3,

as surety

(1)

for the payment

Where an

of any

such

arrear of land-reyenue,

arrear or sum.

ana

or a sum recoverable as an arrear

of land-revenue, is payable to a Collector by a defaulter being or having property
in a district other than that in which the arrear accrued or the sum is payable,
the Collector may
send to the Collector of that other district a certificate in the
form as nearly as may be of the schedule, stating—
ச

(a) the

name

of the

necessary

(9) the amount
(2)
otherwise

stated,

The

certificate

provided

by

defaulter

such other particulars as may

be

and~

payable by him and the account on which it is due,

shall be signed by

this

and

for his identification,

Act,

shall

be

the Collector
conclusive

proof

making it, and, save as
of the matters

therein

:

(3) The Collector of the district shall, on
receiving the certificate,
proceed to recover the amount stated therein as if it were an arrear of land-revenue which had accrued in his own district.

'

4.
(1) When the proceedings are taken against a person under the last
foregoing section for the recovery of an amount stated in a certificate, that person
muy if he denies his liability to pay the amount or any part thereof and pays the
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payment

and signed

his agent, institute a suit for the re-payment of the amount
paid.

by him

or

or the part thereof so

(2) A suit under sub-section (1) must be inscituted in a Civil Court having
jurisdiction in the local area in which the office of the Collector who made the

certificate is situate, and the suit shall be determined in accordance with the law
in force at the place where the arrear accrued or the liability for the payment of
the sum arose.
(3) In the suit the plaintiff may, notwithstanding
anything
in the last
foregoing section, but subject the law in force at the place aforesaid, give evidence

with respect to any matter stated in the certificate.

5. Where any sum is recoverable as an arrear of land-reyenue by any
public officer other than a Collector or by any local authority, the Collector of the
district in which the office of that officer or authority is situate shall, on the req test
of the officer or authority, proceed to
land-reyenue which had accruedinhis

recover the sum agif it were an arrear of
district, and may send a certificate of

own

the amount to be recovered to the Collector of another

district under the foregoing

provisions of this act as if the sum were payable to himself.

6.
(1) When the Collector of a district receives a certificate under this Act,
he may issue a proclamation prohibiting the transfer or charging of any immcyable property belonging to the defaulter in the district,

(2)

The Collector may at any time,

proclamation,

and it shall be deemed

by

order

to be withdrawn

in

writing,

when

withdraw

either

the

the

amount

stated in the certificate has been recovered or the property has been sold for the
்
recovery of that amount,
(8) Any private alienation of the property or of any intexest of the defaulter
therein, whether by sale, gifts, mortgage or

otherwise,

made

after the issue of the

proclamation and before the withdrawal thereof shall be void ag against the
Government
and any person who may purchase the property at a sale held for the
recovery of the amount stated in the certificate.
ச
(4) Subject to the foregoing provisions of this section,
when proceedings
are taken against any immovable property under this Act for the
recovery of an
amount stated in a certificate, the interests of the defaulter alone therein
shall be
so proceeded against and no incumbrances created, grants made or
contracts

entered into by him in

good

faith

shall

be rendered

proceedings being taken against those interests,
(5) A proclamation under this section shall be

* other customary method

and by

place in or near the property

7.

the posting of a copy

fo which it relates,

—

invalid
made

by reason
by

thereof on
்

only of

beat of drum

or

a conspicuous

Nothing in the foregoing section shall be construed—

(a) to impair any security provided by, or affect the provisions of, any

other enactment for the time being in force for the recoyery
of
land-revenue or sums recoyerable-as arrears of land-reyenue, or
(6) to authorise the arrest of any person for the recovery
of any tax
payable to the corporation,

‘council or person having

commissioner,

committee,

board

authority over a municipality aide

“any enactment for the’ time being in force,

rales

ca

AGT I oF 1890.
8.
When this Act has been applied to any local area which is under the
administration of the Governor-General in Council, but which is not part of
British India, an arrear of land-revenue accruing in that local area, or a sum

recoverable as an arrear of land-revenue and payable to a Collector or other
public officer or to a local authority in that local area, may be recovered under this
Act in British India.
்
THE

SCHEDULE.

CERTIFICATE,

[See section 3, sub-section (1)].
From

4

The Collector of
To
Collector of

Dated the

of

18

The sum of Rs,
is payable on account of
, son of
, resident of
» who
at
) (to have property consisting of
at
in your district.

Subject to the provisions of the Revenue Recovery

by
is believed (to

be
)

Act, 1890,

the said

sum

is recoverable by you as if it were an arrear of land-revenue which had accrued in
your own district, and you are hereby desired so to recover it and to remit to my

office at
௧.)
்
Collector of......

REVENUE
RECOVERY
PROPRIETORS)
REGULATION

PASSED

ON

THE

VIII

(MILITARY
ACT.
OF

9th DECEMBER

A regulation for regulating the procedure where
or soldier in the Madras Command ந பப
of Revenue.
1.—8.

[Repealed

by Act No.

1817.

1817.

the estate of a native officer
liable to sale for an Arrear

X of 1861.]

9.
WHirst.—Any registered proprietor of an estate paying revenue to Government, who may be entertained as a Native officer or soldier in the Madras Command, shall be at liberty to notify to the Collector the rank which he may hold and
the designation of the corps to which he may be attached.
A record of such notification shall be inserted by the Collector in the public registers and accounts
relative to the estate and its assessment ; and in cases in which the estate, or a

portion of the estate, of a Native officer or soldier who

may

have made

such noti-

fication, shall become liable to public sale for the recovery of an arrear of revenue,
the Collector shall address an official letter to the Commanding officer of the corps,
drawn in the form prescribed in No. 5 of the Appendix to this Regulation, and shall
enclose in such letter a written notice, signed and sealed by himself and attested
by the principal Native officer on his establishment,
specifying the amount of the
arrear and the date on which it became due, and requiring that it be paid at the
treasury of the Collectorship within such limited period of time as, on consideration
of the distance at which the corps may be stationed, and other DRESS
of
the case, may appear to be proper and reasonable.

Second,—The commanding officer of the corps shall acknowledge
to the
Collector the receipt of his letter, and shali specify the date on which the notice
may haye been communicated to the party, or the cireumstances
rendered it impracticable to make such communication.

which

may

have

Third.—If the Native officer or soldier shall omit to discharge the arrear
within the term specified in the notice, the Collector shall report the circumstances of the case to the Board of Revenue transmitting at the same time a copy of the
notice and of his correspondence with the Commanding officer, and shall be guided
in his further proceedings by the orders which he may receive in each case from the

Board,

10,

[Repealed by Act X of 1861].
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PASSED

An Act for

ON

THH

144TH

NOVEMBER,

securing the Land Revenue of Madras.

WHEREAS
it is expedient that the land-revenue
India Company
at Madras, within the local limits of
jurisdiction of the High Court of Judicature at Madras,
collected in as summary a manner as in other parts of
Government o f the Hast India Company ; It is enacted
1.

Within

1851.

All

the

assessable

local

limits

lands

of

not

the

the

property

ordinary

original

of

accruing due to the Hast
the ordinary original civil
should be ascertained and
the territories under the
as follows :—
the

civil

Hast

India

Company,’

jurisdiction of the

High

Court of Judicature at Madras of which the rate of assessinent is not known, or
which have not heretofore been assessed, shall be assessed at the rates customarily
charged upon lands of a similar description in the neighbourhood, according as
they may be situated respectively within or without the walls of Black Town.
2.
Lakhiraj tenures of land
has been held under alleged grants,
Sixty years, shall be valid; no
deemed valid, unless the same

the British

in Madras, of which uninterrupted possession
exempt or partially exempt from assessment for

other lakhiraj tenures of land in Madras shall be
are or shall be held under an unexpired grant from

Government.

3.
The Collector of Madras shall determine the rate of assessment to be laid
on assessable land under section 1 of this Act, with reference to the rate assessed
upon other land of a similar description in the neighbourhood, subject to an appeal
to

the

Board

of Revenue,

to

be made

Collector of the assessment fixed
upon such appeal shall be final’.

within

by him.

six

‘The

months

decision

from

of

the notification

the Board

by

the

of Revenue

4,
The Collector may order any assessable land, or land already assessed or
charged with arent payable to the Hast India Company, to be measured, for the
purpose of determining the amount of assessment to be imposed, or in the case of
land already assessed or charged with a rent, for the purpose of ascertaining
whether the actual dimensions, and the dimensions upon which the amount of
assessment of rent was calculated, correspond.
5.
section, it
Ment
or
abatement
claim

Whenever,
upon the measurement
of any land under the
preceding
shall be found that the dimensions upon which the amount of assessrent was
calculated
exceed
the actual
dimensions,
a proportionate
shall be made for the excess, on the demand of the party entitled to

it.

6.
upon

which

:

On

the other hand, when the actual dimensions exceed the dimensions
the amount of assessment or rent was calculated, the excess shall be

’ Jurisdiction

pect

of Civil

of assessment

Courts

imposed

in

under

res-

the

Act,

Muthayya

Cheits

of State, 22 Mad, 100.

v. The Secretary

;

கடி.

ACT XII oF 1851.
charged at the same rate as the rest of the land, the possession being left undisturbed: - Provided that, when it shall appear that the excess has been caused by the
surreptitious usurpation of ground belonging to another tenure, the act of the
Collector in assessing it shall not prejudice the holder of such other tenure in any
effort he may make to recover the ground usurped from it.

An appeal shall lie to the Board of Revenue against any extra assessment
or additional rent charged by the Collector for excess by measurement under this

section, if preferred within six months from the date of the Collector’s
Upon such appeal the decision of the Board of Revenue shall be final,

order.

7.

(Repealed by Madras Act VI of 1867.)

8.

In the case of payment by any tenant or occupier not holding immedia-

tely under the Hast India Company, or the seizure and sale of his property, he may

deduct the amount

of the payment

or levy

from the

next

payment

landlord.

of rent

to his

9. The claim of the Hast India Company for land-revenue or rent has
priority over all other claims upon the land, or to which property distrained upon

the land may be liable,

i

10. Jf the Collector’s claim for arrears of rent is disputed, the process of
distraint and sale shall not be stayed, unless the amount claimed be lodged with
the Collector.
:
:
11. Arrears of rent or revenue due to the Hast India Company are reco-

verable within six years next after

the

same

are

due,

ledgment of the same in writing has been given by the

or

next

after

an

acknow-

person by whom the same

is payable, or his agent, and not afterwards.

12. When a claim to hold land lakhiraj, or free of assessment, shall be set
up under this Act, the Collector shall inquire into the claim, taking such evidence
as the claimant may offer, or the public records supply, and shall report his proceedings in the case for the consideration of the Board of Reyenue.
If the Board of Revenue are satisfied of the validity of the claim, they shall
make an order accordingly and such order shall be final. If they are not satisfied
of the validity of the claim, they shall direct the Collector to assess the land,
leaving the claimant to contest
herein provided.

the

Collector’s

demand

in

the

Giyil

Courts,

as

15. Any person obstructing or molesting the Collector or any of his subordinate officers in the execution of their duty shall, on conviction before a Magistrate of the town

of Madras,

be liable to a fine not

exceeding

and in default of payment, to imprisonment in the common
exceeding six months, or until the fine is sooner paid,
14,

“ The Collector may punish any contempt committed

five hundred rupees,

gaol for a term not
in his presence

in

open cutcherry or office, by fine not exceeding two hundred rupees, and in default
of payment, by imprisonment in the common gaol: for a term not exceeding one

month.

From

every such order of fine or imprisonment, an appeal shall lie to the

Board of Revenue, whose decision shall be final.

15.
The Collector shall act in the execution
control of the superior reyenue authorities.
43
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lands in
16. The ground-rents payable to the Hast India Company from
IIT,,
Geo.
21
t,
Parliamen
of
Act
the
of
meaning
the
within
revenue
Madras are
at
Charter
Royal
by
Cap. 70, and Supreme Court of Judicature established
or
nts,
ground-re
said
the
g
concernin
on
Madras has not any civil jurisdicti
concerning anything ordered or done in the assessment or collection thereof.
47, Allactions concerning any trespass or injury committed by any revenue
of any
officer acting under colour of this Act, or concerning any claim in respect
or
Act,
this
under
officer
revenue
any
to,
paid
monies
any
goods taken by, or
concerning any claim of rent or revenue on the part of the Hast India Company
by the
under this Act, shall be tried and determined in the Civil Courts established
cause
the
that
ding
notwithstan
Chingleput,
of
zillah
the
in
Bast India Company
‘of action in respect of which such action is brought arose, or the defendant therein
be
reside, within the limits of the town of Madras, and eyery such action shall
brought within six months aiter the cause of action arose,

and not afterwards.

48. The words ‘Collector’? and ‘‘ Board of Revenue” used in this Act
the
shall be taken to mean any person or persons lawfully appointed to exercise
Act.
this
under
y
respectivel
Revenue
of
Board
and
Collector
powers vested in the

ACT

PASSED

- An Act to Amend
Madras.)

AMENDMENT

REVENUE
ACE,

LAND

CITY

MADRAS

VI

OF

PHE

ON

1867.

27th JUNE 1867.

(An Act for

Act XII of 1851,

securing the Land

of

Revenue

WHEREAS, in the preamble to Act XII of 1851, it is declared to be expedient
that the land revenue accruing due to the Government of India within the town of
be ascertained

should

Madras

and

in as

collected

a manner

summary

as in

other

9 of
parts of the territories under the said Government, and it is enacted in section
the said Act that the claim of Government for land-revenue has priority over all
claims upon the land ; and whereas in other parts of the said territories the land
itself is the security

discharge of

the

within

situated

revenue

for the

the

of Madras

town

sufficient

reason

the same

from

exempting

for

liability;

for

to be sold

is liable

and

thereon,

assessed

and there is no

arrears,

lands
it is

whereas

and

expedient to give additional powers to the distraining officer appointed by the Collec-

7 of the said Act; It is hereby enacted as follows :—
as used in this Act, shall mean assessment, quitrevenue,’’
‘‘
word
The
1.
rent, ground-rent or other charge upon the land payable to the Government,
tor

of Madras

2.

under section

(Repealed by Act No. XII 6f 1873.)

The land
3.
the public revenue.

and

the buildings

thereon
:

shall be

regarded

as the security

of

Whenever any owner, tenant or occupier of land subject to the payment
க.
shall,
such land,
of revenue to the Government, or whenever any person holding

upon the written. demand
on the Gollector’s

behalf,

any officer duly

of the Collector, or of
refuse or neglect

is charged as revenue, the Collector shall

to puy

any

sum

proceed for the

with

empowered
which

to act
land

the

recovery of such revenue

property of the owner wherever found, or, in
by distress and sale of the moveable
the case of the tenant or occupier or holder of the land, by distress and sale of any
-moyeable property found upon such land,
:
Tf, howeyer, the Collector shall not be able to recover the arrears due by
it shall be lawful for the
distress and sale of the moveable property as aforesaid,
Collector to cause the land and buildings theron to be sold for the arrear which has
accrued due thereon, in the manner hereinafter provided.
bear

த,
Arrearsof revenue accruing on land within
interest at the rate of six per cent per annum.
6.

In the seizure and

sale of moveable

following rules shall be observed ;—

property

the

town

of

for arrears

of

Madras

shall
:

revenue,

ies

the
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Isi,—The Collector shall employ a person, hereinafter called the
to distrain
the property,
and
shall furnish to such officer a
writing, signed by the Collector, or by some
officer empowered by him
half, specifying the amount of the arrear for which the distress shall be
the date on which the arrear fell due.
officer,

distraining
demand in
in that beissued, and

@nd.—The distraining officer shall produce
the writing as authority for
making the distress, and on the day on which the property shall be distrained shall

deliver a copy of such writing to the defaulter,
tory of the property distrained, and the name
be lodged or kept.

3rd,—The writing shall further

set

endorsing

thereon

a list or inyen-

of the place where the

property

may

forth that the distrained property

will

be brought to public sale within seven days, unless the amount of the arrear, with
interest and all expenses of the distress, be previously discharged.
்
4th.
When a defaulter,
shall be absent, a copy of the writing, with the
endorsement, shall forthwith be fixed or left at his usual place of residence.

7.
Wheh a defaulter on receiving notice, shall neglect to pay the amount
due, or when a defaulter shall haye absconded or be otherwise not forthcomin
g, so
that the notice cannot be served upon him, the distraining officer
shall transmit.
an inventory of the property distrained to the Collector,

்

8.

Ifa defaulter whose property has been distrained shall, before the day
of sale, tender payment of the arrear demanded together with interest
and all
expenses attending the distress, the distraining officer shall receive the amount
of

the arrear, interest, and expenses, and

9.
்

shall forthwith release the property.
The distress levied shall not be excessive,and the value of the property dis-

trained shall be, as nearly as possible,

proportionate

10.
any other

after

11,
house,

The distress shall
time.

be made

The distraining officer shall have

granary,

dwelling-house

store-house,

outer

out-house,

door of which

may

or

to the

sunrise and

amount

of the arrear,

before sunset, and

not at

power to force open any stable, cowother

be open,

building,

as also

to

enter

(excepting the apartments

any

in

which dwelling-house appropriated for the zenana or residence
of women, which, by.
the usage of the country, are considered private), and to break
open the door of any
room in such dwelling-house for the purpose of attaching
property liable to attach-

ment under this Act.

—

்

12.
Where a distraining officer shall have reason to suppose
that the property liable to attachment under this Act is lodged
within a dwellirg-house, the
outer door of which may be shut,or within any apartmen
ts appropriated to women,
which, by the usage of the country, are considered private,
such officer shall represent the same to the officer in charge of the nearest Police
Station within the limits of the town of Madras: and on such representation, the officer
in charge of the said
station shall send a Police officer to the spot, in the presence
of whom the dist raining officer may force open the outer door of such dwelling-house,
்
13.
The distraining officer may also, in the presence of the Police
officer,
after due notice giyen for the removal
of women
within
a genana,
and
after
furnishing means for their removal in a suitable manner if they be woman
of rank
who, according to the custom of the country, cannot appear in public,
enter the
zenana apartments for the purpose of distraining the defaulter’s property
therein 3

ACT
but

such property,
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if found, shall be immediately

removed

from

such

apartments,

after which they shall be left free to the former occupants.
4%,
Before the Collector, or other officer empowered by the Collector in
that behalf, proceeds to attach the land of a defaulter,
or buildings thereon, he
shall cause a written demand
to be served upon the defaulter, specifying the

amount due, the land in respect of which it is claimed, the name of the party in
arrear, the batta due to the person who shall serve the demand, and the time
allowed for payment,

which shall be seven days from the date of service

upon

him.

Such demand shall be served by delivering a copy to the defaulter, or to some
adult male member of his family at his usual place of abode, or to his authorized
agent or by affixing a copy

thereof

on

some

conspicuous

part

of

his

last

known

residence, or on some conspicuous part of the land about to be attached.
15.

When the amount due shali not have been paid pursuant

of the demand,

and no arrangement for securing the same shall

to

haye

the

terms

been

entered

into to the satisfaction of the Collector,
or other
officer empowered
by the
Collector in that behalf, he shall proceed to recover the arrear by the attachment
and sale of the defaulter’s land in the following manner,
்
46.

The attachment shall be effected

by

affixing

a notice

thereof

to some

conspicuous part of the land, ‘The notice shall set forth that unless the arrear,
with interest and expenses, be paid within the date therein mentioned, the land
will be brought to sale in due course of law.
The attachment shall be notified by
public proclamation on the land, and by publication of the notice in the official
Gazette of the Madras District.
17.

It shall be lawful for any person

has been, or is about to be attached,

interest and costs incurred;

claiming

to obtain

its

an interest

release

by

in land

paying

the

which
arrears,

and allsuch sums, if paid by a tenant, may be deducted

from any rent then or afterwards due by him to the defaulter,
and, if paid by a
bona fide mortgagee or other incumbrancer upon the estate, shall constitute a debt
from the defaulter to him, and shall be a charges upon the land, but shall, in the
absence of any valid engagement to the contrary, only take priority over other
charges according to the date at which the payment

was made.

48. In the sale of immoveable property under this Act, the following
shall be obseryed;—
First.—The sale shall be by public

auction to the highest bidder.

and place of sale shall be fixed by the Collector

or other

rules

The

officer empowered

time

by

the

Collector in that behalf.
Second.—Preyvious to the sale, the Collector,

or other

officer empowered

by.

the Collector in that behalf, shall issue a notice thereof in English and in Tamil
or Hindustani, specifying the name of the defatilter; the position and extent of
the land and of the buildings thereupon ; the amount of reyenue assessed on the land,
or upon its different sections ; the proportion of the public revenue due during the

remainder of the current revenue year, and the time, place and conditions of sale,
This notice shall be fixed up one month at least
office, in the nearest Police station-house, and

land,

before the sale in the Collector’s
on some conspicuous part of the

.
Third.—A sum of money equal to fifteen per cent of the price

shall be deposited by

the purchaser in the

hands

of

the Collector

or

of

the

other

land
officer
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empowered by the Collector in that behalf at the time of the purchase ; and where
the remainder of the purchase-money may
not be paid within
thirty days, the

money so deposited shall be liable to forfeiture.

|

Fourih,—Ili the purchaser refuse or omit to deposit the said sum of money,
_or to complete the payment of the remaining purchase-money, the property shall
be re-sold at the expense
and hazard
of such purchaser ; and the amount of
all loss or expense which may attend such refusal or omission, shall be recoverable
from such purchaser in the same manner as arrears of public reyenue.
If the

lands, on the second sale, sell for a higher price than at the first sale, the difference
or increase shall be the
made.

property

of

him on

whose account

Fifih,—AN persons bidding at a sale may be

the

said

first sale was

required to state whether they

are bidding on their own behalf or as agents, and in the latter case to deposit a
written authority signed by their principal.
If such requisition be not complied

with, their bids may be rejected.
19. Itshall be competent

to the defaulter or to any person

acting on bis

behalf, or claiming an interest in the land, to tender the full amount of the arrears
of revenue with the interest thereon, and all charges which have been incurred in
demanding the arrears, or in attaching the property, or in taking the steps necessary for sale, and thereupon the sale shall be stayed,
provided always, that such

tender must be made before

sunset on the day

previous

to that

appointed for the

. sale; and all sums so paid by any tenant or bona fide mortgagee,
brancer, may be recovered in the manner provided in Section 17.

20.

Lands

purchased

at

public

sale

shall

be

registered

or other incum-’

in

the

name

of the actual purchaser, who shall receive a Certificate of sale signed and
sealed by the Collector, which shall be conclusive evidence of the fact of the
purchase in all Courts and tribunals where it may be material to establish the
same ; and no proof of

the

Collector’s

seal

or signature shall be necessary, unless

the authority before whom it is produced shall have reason to doubt its genuineness.
21,

When

lands may

be

purchased

officer empowered by the Collector in that
which the land sold may

at

public

behalf,

sale,

the

Collector, or other

shall publish in the villages in

be situated, in the Collector’s cutcherry and in the official

Gazette of the Madras District, the name of the purchaser and the date of purchase, together with a declaration of the lawful succession of such purchaser to all
the rights and property of the former land-holder in the said lands.

22.
1ம், notwithstanding such publication, any lawful purchaser of land be
resisted and prevented trom obtaining possession of his purchased land. any Court

of competent jurisdiction, on application and production of certificate of sale
provided for by. Section 20, shall cause the proper ‘process to bs issued for the

purpose of putting such purchaser in possession in the same manner as if the
_ purchased lands had been decreed to the purchaser by a decision of the Court.
23.
Allcontracts entered into by the
payments to him by them, shali be binding

haye been binding upon the defaulter.
24.

All lands brought to sale on account

free of all incum»rances,

~ into operation of

except

this Act:

such as were

and if any balance

defaulter with his tenants, and all
upon iene purchaser as they wee

of arrears of revenue eral be sold
bona fide

created before the coming

shall remain

after

liquidating the

arrears with interest, and the expenses of attachment. and sale, and other costs due

—
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in respect of such arrears, it shall be paid over to the defaulter, unless such payment
be prohibited by the injunction of a Court of competent jurisdiction.

25,

Arrears of rent which on

from his under-tenants shall, in the

the day

of sale may be

event of the sale, be

due to the

defaulter

recoverable by him aiter

“the sale by any process except distraint which might have been used by him for
that purpose before the said sale.
96. It shall be lawful for the Collector, or other officer empowered by the
Collector in that behalf, to sell-the whole or any portion of the land of a defaulter
in discharge of arrears of revenue: provided always that, so far as may be practicable, no larger section in the land shall be sold than may be sufficient’ to discharge
the arrears, with interest, and expenses of attachment and sale.

27,

When a defaulter tenders security, it shall be lawful for the Collector or

other officer empowered by the Collector in that behalf, to accept i and postpone
the sale of the defaulter’s property upon such conditions and until such time as he
may appoint; in the event of default being made in the performance of such

conditions, the Collector or,such officer may sell the property and proceed against

the defaulter, or against his security,

or both,

28. Persons employed in serving notices or
shall be entitled to batta at such rates as may from
Board of Reyenue with the sanction
Gazette of the Madras District.

of

Government,

other process under this Act,
time to time be fixed by the
and

published in the official

‘The batta- mentioned in the foregoing section, as well as interest and
29.
all costs and charges incurred under the authority of this Act, shall be recoverable

from the defaulter and his securities in the same manne? as arrears of revenue.
30. If property having been attached or distrained be ordered to be put for
sale, and the sale be countermanded, the proprietor shall nevertheless be responsible for the expenses incurred in consequence of the attachment or distraint,
in the same

manner

as

if

the

sale. had

taken

place;

and

in the eyent of such

proprietor omitting to discharge the amount, it shall be recoverable by ‘the
process under which the original demand would have been recoverable.
$1. Nothing contained in this Act shall be held to prevent parties deeming
themselves aggrieved

by any proceedings

under

this

Act,

except

as

hereinbefore.

provided, from applying to the Civil Courts for redress, provided that Civil Courts
shall not take cognizance of any suit instituted by such parties for any such cause
of action, unless such suit shall be instituted within six months from the time at
which the cause of action arose. .

32,

No suit brought against the Collector by any

aggrieved by anything

person

deeming

himself

done or purporting to be done under this Act, shall abate by

reason of the departure of the Collector
continued against the successor of the

from the
Collector

been instituted against himself.
A suit may be
his official capacity on account of anything done
under this Act by his predecessor, subject to the
ding section: provided that the Collector shall

district; but the suit shall be
in all respects as though it had

brought against the Collector in or purporting to have been done
limitation prescribed in the precenot be Eee liable for any

official act of his predecessor.

33.

This Act shall be read with and taken as part of Act XII of 1851,

LANDHOLDERS’
PUBLIC
CHARGHS
AND DUTIES ACT.

௪

AOT II QF 1853 1,
PASSED

ON

THE

4th FEBRUARY

An act to remove doubts as to the liability of all
the same

Public

1858.

subjects

jurisdictions as Natives in respect of Public

charges

incident

to the

holders

of

Her Majesty

and Police

duties

to
and

of land or their local Agents

or

Managers.
WHEREAS, by virtue of Act No, IV of 1837, it is lawful for any subject of
Her Majesty to acquire and hold in perpetuity, or for any term of years, property
in land, or in any emoluments issuing out of land, in any. part, of the Territories
under the Government of the Hast India Company:
and whereas doubts have
arisen whether all subjects of Her Majesty acquiring or holding property in land,
or in any emoluments issuing out of land, or actiag as local agents or managers
of
such property, or subject to the ‘same jurisdictions as Natives for entorcing the
discharge of public and police duties incident to the holding of such property, or
for the enforcement of public charges and assessments upon or in respect thereof ;
and whereas it is just and reasonable that all persons who may
think fit to hold
such property, or to be the local agents or managers thereof, should be liable to the
public burthens and duties incident thereto, and, in case of neglect or refusal to
discharge the same, should be subject to the same jurisdictions as Natives ; It is

therefore declare and enacted as follows :—
1.

No person whatever, being the owner, holder, or farmer, of any property

in land, or in any emoluments issuing out of
tories, whether in perpetuity or fora term, or
any such property, is by reason of his place of
exempt from any public charge or assessment,
the Police, or with the salt or opium revenue,
public nature, to which he would otherwise be
such property, or as a local agent or. manager

land, in any part of the said Terribeing a local agent or manager of
birth, or by reason of his descent,
or irém any duty
connected with
or from any duty whatsoever of a
subject, as the owner
or holder of
thereof,

2.
For the non-payment of uny such public charge or assessment,
or for
the breach of any such duty as aforesaid, or for any neglect or misconduct in the
discharge thereof, every person, whatever may have been his place of birth, or his
descent, shall be subject to the same laws, regulations, and procedure, and to the
same jurisdictions, as if he were a Native of the said Territories,

£ Act II of 1853 has been
be

in

force

India, except

in

the

whole

the Scheduled

declaredto

by

of

1874),

British

Districts,

the

Laws
sec. 8.

Tocal Extent Act (XV

of

‘THE REVENUE

RECOVERY SUMMONSES ACT.
ACT

' An Act to empower Revenue
kacharis

for the

{II

Officers

settlement

OF
to

1869.

summon

of matters

persons to

connected

with

attend

at their

Revenue-adminis-

tration,
WHEREAS
retarded,

it is found

that

because Revenue-officers,

Collectors.

the

revenue-administration

namely,

Collectors,

Deputy Collectors, Tahsildars and

Deputy

the

country is

Sub-Collectors,

of

Assistant

Tahsildars,

are not

made

competent, by express provisions of law, to issue summonses for the attendance of
persons, or the production oi documents, in certain cases in which itis their duty
to hold investigations ; It is hereby enacted as follows :—

4.
Deputy

Collectors, Sub-Collectors,
Tahsildars shall have

power

Assistant

Collectors,

to summon

all

Deputy

persons

Collectors and

resident

within

the

district, whose residence may appear to them to be necessary for the investigation
of any matter in which they are authorised to hold aninquiry, and also to require
the production

of any document

relevant

tothe

matter

under

inquiry,

which

may

be in the possession or under the control of such person.
2.
Such summons shall be in writing,
and seal of the officer by whom it is issued.

It shall require the person summoned

and

authenticated

to appear before

the

by

the

signature

said officer

at a

stated time and place, and shall specify whether his attendance is required for the
purpose of giving evidence, or to produce a document,
or for both purposes ; and
any particular document, the production of which is required, shall be described in

the summons
3.

with convenient certainty.

The summons

shall be served personally

on the

person

summoned,

if he cannot befound, it may
be left for him with some adult member
family residing with him, or with the head of the village in which he lives.

or,

of his

4. Any person may be summoned to produce a document, without being
summoned to give evidence ; and any person summoned merely to produce a document
ment

shall be deemed to have complied with the summons if he sends such
to be produced, instead of attending personally to produce the same.

5.

Where the person

whose

evidence

may

be

required

is

unable,

docu-

from

sickness or infirmity, to attend before the officer issuing the summons,
or is a
person whom by reason of rank or sex it may not be proper to summon, the officer”
issuing the summons may, of his own motion, or on the application of the party

whose evidence is desired dispense with the appearance of such person, and
him to be made by a subordinate deputed by such officer for the purpose.

கக்

order

LAND

IMPROVEMENT
ACT

PASSED

Kn

BY

XIX

OF

LOANS
1883.

THE GOVERNOR-GENERAL

OF

Act to consolidate and amend the law relating
Government for agricultural improvements.

WHERBAS it is expedient to consolidate
and
loans of money by the Government for agricultural
enacted as follows ;—
4.

(1)

(2)

It extends

This

Act may
to the

be called
whole

the Land

of British

ACT?

INDIA

to

IN

loans

COUNCIL.

of

money

by

the

amend the
law
relating
to
improvements; It is hereby.

Improvement

India,

but

shall

Loans
not

Act,

come

1883.

into

force

in

|

any part of British India until such date as the Local Government, with the previous sanction of the Governor-General in Council, may,
by notification in the
‘ local official Gazette, appoint in this behalf.
amend

2.
(1) The Land Improvement Act, 1871, and Act XXI of 1876 (An Act to
the Land Improvement Act, 1871), shall, except as regards the recovery of.

advances made
ment

before this Act comes into

in respect of such

advances,

force and costs incurred

by the Govern-

be repealed.

=

(2) When in any Act, Regulation, or Notification, passed or issued before
this Act comes into force, reference is made to either of those Acts, the reference
shall, so far as may be practicable, be read as applying to this Act or the correspon.
ding part of this Act.
f

8. In this Act, ‘‘Collector” means the Collector of land-reyenue ofa district,
or the Deputy Commissioner, or any officer empowered by the Local Government
by name or by virtue of his office to discharge the functions of a Collector under
this Act.
்
4,
(1) Subject to such rules as may be made under
section ten, loans may
be granted under this Act, by such officer as may, from time to time, be empowered
in this behalf by the Local Government, for the purpose of making
any improve-.
ment, to any person haying a right
to make
that improvement,
or with
the

consent of that person, to any other person.
land,

:

(2) *‘Improvement’’ means any work which
and includes the following namely :—
(a)

the coustruction

of wells,

tanks,

adds

tothe

and other

letting

works

supply. or distribution of water for the purposes
or for the use of men
1 As to the effect
Tirumalai Pillai, 25 Mad,

of a sale
572.

and cattle employed

under

the

Act,

see

value

for the

of

storage,

of agriculture,

in agriculture ;

Chinnasami

Mudali

y.
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(b)
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the preparation of land for irrigation ;

(c) the drainage, reclamation from rivers or
tion from floods or from erosion or

‘land used for agricultural

other waters, or

other damage

purposes

by

or waste-land

protecwater, of

which

cultivable.

is

:

(d) the reclamation, clearance, enclosure,
of land for agricultural purposes ;

or permanent improvement

(e) the renewal or reconstruction

of the foregoing

oi any

alterations therein or additions thereto

works, or

; and

(f) such other works as the Local Government, with the previous sanction of

the

Governor-General

in

Council,

may,

from time

time, by notification in the local official Gazette, declare
improvements for the purposes of this Act.

to

to be

5. (1) When an application for a loan is made under this Act, the officer to
whom the application is made may, if itis, in his opinion, expedient that public
notice be giyen of

the application,

Government may,

from time to time,

publish

a

notice, in such manner

direct, calling

the loan to appear before him ata time
‘objections.

as the

upon all persons

and place fixed therein,

Local

objecting

to

and submit their
ட்

(2) The officer shall consider every objection submitted under sub-section (1),
and make an order in writing either admitting or overruling it:
Provided that, when the question raised by an objection is, in the opinion of
the officer, one of such a nature that it cannot be satisfactorily decided except by a
Civil Court, he shall postpone his proceedings

on the application until the question

has been so decided.
6.

(1) Every loan granted under this Act shall be

made

repayable by

in-

stalments (in the form of an annuity or otherwise), within such period from the
date of the actual advance of the loan, or, when the loan is advanced
in instalments

from the date of the

advance of the last instalment

actually paid

as may,

time to time, be fixed by the rules made under this Act,

from

‘

(2) The period fixed as aforesaid shall not ordinarily exceed thirty-five
(3) The Local Government
sanctioning the rules

fixing

and Gcvernor-General in Council, in making and

the period, shall, in

considering whether

should extend to thirty-five years, or whether it should extend

beyond

years, have regard to the durability of the work for the purpose of

is granted, and to the expediency of the cost of the work being
tion of persons who will immediately benefit by the work.
7.

(1) Subject

years.

to such rules

asmay

be made

under

the

period

thirty-five

which

paid by the

the

loan

genera-

section ten, all loans

granted under this Act, all interest (if any) chargeable thereon, andcosts (if any)
incurred in making the same, shall, when they become due, be recoverable by the

Collector in all or any of the following modes, namely ;—
(a) from the borrower—as if they were
by him ;

arrears

(b) from his surety (if any)—as it they were
due’ by him;

of land-reyenue due

arrears

of land-reyenue

LAND
(c)

IMPROVEMENT

LOANS

AC.

out of the land for the benefit of which

the loan has been granted

—as if they were arrears of land-revenue
land ;
(d) out of the property comprised in the
according to the procedure
by the sale-of immoyeable

due in respect of that.

collateral security (if any)—

for the realization of land-revenue
property other than the land on

which that revenue is due;
Provided that no proceeding in respect of any land under clause (c) shall
affect any interest in that land which existed before the date of the order granting
tle loan, other than the interest of the borrower, and of mortgagees of, or persons
haying charges on, that interest, and where the loan is granted undér section four
with the consent of another person, the interest of that person, and of mortgagees
of, or persons haying charges on, that interest,
(2) When

any sum

due on

account of any such

loan, interest,

or

costs, is

paid to the Collector by a surety or an owner of property comprised in any collateral

security, or is recovered under sub-section (1) by the Collector from a
of any such property, the Collector shall, on the application of the
owner of that property (as the case may be), recover that sum on his
the borrower, or outof the land for the benefit of which the loan has
in manner provided by sub-section (1).

surety or out
surety or the
behalf
from
been granted,
:
்

்
(8) Lt shall be in the discretion of a Collector acting ‘under this section
to
determine the order in which he will resort to the various modes of recovery
permitted by it.

8.

A written order under the hand of an efficer empowered

to make

loans

“under this Act granting a loan to, or with the consent of, a person
mentioned
therein, for the purpose of carrying out a work described therein, for
the benefit of

land specified therein, shall, for the purposes of this Act, be conclusive
(a) that the work described is an improvement
this Act;
ச்

within

evidence—

the meaning

of

(b)

5

that the person mentioned had, at the date of the order, a right
to.
make such an improvement ; and
(c) that the improyement is one benefiting the land specified,

9. When a loan is made under this Act to the members of a villagecommunity or to any other persons on such terms that all of them are jointly and
severally bound to the Government for the payment of the whole amount
payable

©in respect thereof,

and a statement

showing the

portion of that amount

among themselves each is bound to ‘contribute is entered

upon

which

as

the order granting

the loan, and is signed by each of them and by the officer making the
order, that
statement shall be conclusive evidence of the portion of
that amount which as
among themselyes each of those persons is bound to contribute,

10,
The Local Government, with the
General in Council, may, from time to time,

previous sanction of the Governorby notification in the local official

Gazette, make rules consistent with this Act to provide for
;
.
:
namely :—

the following
:

(a) the manner of making applications for loans ae
(b) the officers by whom loans may be granted;

matters
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(c) the

manner of conducting inquiries relative to applications for
loans, and the powers to be exercised by officers conducting
those inquiries ;

(d) the nature of the security நடு be taken for the due application and
repayment of the money, the rate of interest at which, and the
conditions under which, loans may be granted, and the manner
and time of granting loans ;
(e) the inspection of works for which loams have

been granted ;

(f) the

in which, loans,

instalments

by

which,

interest to be charged on
making
(g) the manner

and the

them, and

mode

the costs incurred

thereof, shall be paid ;
of keeping and auditing the

the

in the
ன்

accounts

of

the

ture of loans and of the payments made in respect of

expendithe same ;

and
(h) all other matters pertaining to the working of the Act.

11.

When land is improved with the aid of a loan granted under this Act,

the increase in value derived from the improvement shall not be taken into account
in revising the assessment of land reyenue on the land+
Provided as follows :—
(a) Where the improvement consists of the reclamation of waste-land,
or of the irrigation of land assessed at unirrigated rates, the
inerease may be so taken into account after the expiration of
such periodas may be fixed by rules to be framed by the Local
Government with the approval of the Governor-General in
Council.
(b) Nothing in this section shall entitle any person to call in question

any assessment of land-revenue otherwise than as it might
have been called in question if this Act, had not been passed.
12,
(1) Inthe Indian Registration Act, 1877, section 17, clause (/), for
the word “‘ certificates’? the words ‘* orders granting loans’’ shall be substituted.
(2) | Repealed by S. 2 of Act XII of 1891.

(3) In the same Act, section 89; first clause,—
(a) for the words “‘ a certificate’ the words

“4 loan,” and

(b) for the words ‘‘ such certificate’? the words “‘ his order,” shall
substituted,

be
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DISPUTHS

REGULATION.
REGULATION
PASSED

ON

THE

XII

13ih

OF

1861).

SEPTEMBER

A Regulation for authorizing Collectors to refer
crops, the validity of which claims may depend
disputed boundary ; as also certain disputes
cultivating, and irrigating of land, to be tried
and District Punchayets ; and for prescribing
trial of such disputes shall be conducted,
yets carried into execution,

and

1816.

claims regarding lamds or
on the determination of a
respecting the occupying,
and determined by Village
the rules under which the

the

decisions

of the Puncha-

1.
The mode
of determining the validity of claims to disputed lands or
crops prescribed in sec. 2, Reg. XXXII, 1802, being considered to be inconvenient
to the parties, and the determining, in the Adawlut of the Zillah, of suits respecting the occupying, cultivating, and irrigating of land, which
may arise between

proprietors or renters and their ryots, in those

districts where

the land revenue

is

fixed either permanently, or for a term of years,
being also regarded as liable to
the same objections , and if being deemed expedient that further provision should
be made for the investigation and determination of such claims, and that Collec.
tors should for that purpose be authorized to refer them for trial and decision
to village and district punchayets;
the Governor
in Council has passed the

following rules, to be in force in the

territories

St. George.

subject to the

Presidency

of Fort

:

2.
determine

Village and
district punchayets
are hereby
authorized to hear and
such suits as may be referred to them by the Collectors of Zillahs under
this Regulation, through the Village and District Munsifts.
3,
Plaintiffs and
defendants shall
be allowed to employ a relative, a
servant, or a dependent to act in their behalf in suits which may be brought before
the Collectors of Zillahs under this Regulation,
under the same provisions as are

prescribed for suits before the District Munsiffs.
4, Hirst.—In eases of claims tolands or crops
settled or otherwise,

the

validity

of an uncertain and disputed

of which

boundary or land-mark,

' This Regulation is declared to apply
to the whole of the Madras Presidency
except the Scheduled
Districts,
Act
XV
of i874.
since
extended
to the
Bhadrachellam
and Rekapalli
Taluks

and the Rampa country by Government
of India Notifications,

dated

claims may

3rd Octo-

in

districts

permanently

depend on the determination

and also in cases of disputes

ber, 1849, Nos. 1150 and 1151, So much
of this Regulation as applies to cases of

claims

to land

or crops, the validity

of

which claims depend upon
the determination of an uncertain and dispute
d

boundary or landmark, has been repealed

by Act LV of 1897, 8, 2,

REGULATION

XII OF

951.

1861.

respecting the occupying, cultivating and irrigating of land which may arise
between the proprietors or renters and their ryots, in those districts only where the
land revenue is fixed, either permanently or for a term of years, persons having
such claims may prefer them in person or by vakil to the Collector of the Zillah
in which the lands may be situated.
Second.—The

plaint, if for land, shall

contain

as

accurate a description

as

can be obtained of the land claimed, its position, boundaries. extent, and the value
of its estimated annual produce, also whether it be subject to the payment of rent
or revenue,
time when

or whether it be exempt
the cause of acticn

from

arose,

any charge on

the

name

and

these

persons complained against, and all material circumstances
the transaction.
Third.—li

the plaint be for water, it shall, with

Hirst.—The

Collector,

on

receiving

a

regard

complaint

of

the

which may

watered, state the above particulars, and in addition thereto,
village relative to the irrigation of the land in question,
5.

accounts,

residence

to

also

or

elucidate

the land

the custom
preferred

the

person

to

be

of the

under

the

preceding section, shall issue a summons to the defendant containing a short
abstract of the complaint, and shall require the defendant to appear at the Cutcherry of the Collector, in person or by yvakil, on a day specified, to make answer to
the complaint.
The summons shall be attested by the seal of the Collector and his
official signature, or that of his Assistant, and shall be served by a single Peon of
the Collector’s establishment.
Second.—The Collector’s peon shall require the defendant to affix his signature to the summons in acknowledgment of its having been duly served; and, in
the eyent of the defendant refusing to affix his signature thereto, the peon shall
eall upon

some of the

village

officers or

neighbours of

the

defendant

to witness

such refusal and to attest the endorsement of it which he shall make on the
summons, and shall return the same to the Collector on or before the day fixed for
such return,
Third..—lf a defendant against whom a summons may issue shall abscond,
or is not after diligent search to be found, or shall shut himself up in his own, or
in any house or building, or retire to any place, so that the process cannot be
served upon him, and the peon shall return that on such account he has not been
able to serve or execute the process, or if he shall refuse to acknowledge the service of the summons, on return being made in the mode prescribed in the preceding clause, the Collector shall cause a writing in the language of the district to be
stuck

up

in

some

conspicuous

part

of his

Cutcherry,

containing

a copy

of the

summons and a notice that if the party shallnot appear on a day to be specified
(which shall not be less than fifteen days from the time that the notice may be fixed
up), the Collector will proceed without further notice to refer the cause, with the
consent of the plaintiff, to be tried and determined by a punchayet of the district
in which the disputed lands may be situated, without the appearance or answer of
the defendant,
The Collector shall likewise order a copy of the summons and notice to be
fixed up, with all practicable despatch, on the outer door of the house in which the
defendant may have usually dwelt, or in some conspicuous place in the village or
other place in which he may

have generally

resided,

‘The peon serving the summons shall return the order, with an endorsement
stating at what times and places the summons may have been fixed up.
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Fourth.—Ilt the defendant

shall

the Collector shall proceed to investigate

DISPUTES

appear

by

the

cause

the

REGULATION,
time

limited in the notice,

of his absense, or’ the circum-

stance of his refusal to sign thesummons, and, if it shall appear to the satisfaction
of the Collector that the conduct of the defendant has been contemptuous, he is
empowered

to punish such contempt

by

imposing a fine on the defendant,

accord-

ing to the cireamstances of the case, not exceeding ten Rupees ; and if such fine be
not immediately paid, or security given for the payment within a reasonable time,
the Collector shall punish such defendant by committing him to the Zilla Jail, or by

keeping him in custody in the Cuisherry or village Choultry for
any case exceeding fifteen days, or until the fine shall be paid.
Fifth.—On

the appearance of the

defendant,

a period

notin

if he shall appear according to

the first summons, or by the time limited in the notice, the
the plaint to be read over to the defendant in the presence

Collector shall cause
of the plaintiff, and

shal] demand whether he admit or deny the truth of the complaint.

If the defen-

dant shall acquiesce in the truth of the complaint, the Collector shall record such
acquiescence at the foot of the plaint, and require the defendant to attest the same

with his signature in the presence of witnesses, not being servants of the Collector’s
establishment, who shall also attest the same,

and the document

shall be counter-

signed by the Collector, whoshall return the document to the complainant, together
with an order to the Tahsildar or principal Native Revenue Officer of the district
or Village Munsiff, to transfer the lands described in the plaint to the plaintiff,
or if the plaint include crops grown on such lands, to cause the crops or the value

of them, to be restored to the plaintiff by the defendant: orif the plaint be for
water, to order the water to be distributed as required in the plaint; and no
ட்ட
proceedings shall be necessary in the cause.
Siwth.—It the defendant shall deny the truth of the plaint, the Collector
shall inquire of the parties whether they mutually consent to haye the cause
investigated and decided by a village punchayet ; and upon their agreeing in writing
to have the matter investigated and decided by the punchayet of any particular
village, the Collector shall immediately forward the petition of plaint with an order
to the Munsiff of that village te assemble

a punchayet

without delay to investigate

and determine the suit.
Seventh.—lt either the plaintiff or defendant shall object to the reference of
the cause to be fried and determined by a village punchayet, and either of them
shall desire in writing that it may
punchayet, the Collector, whether

be referred to be tried and decided by a district
the other party agree to such reference or not,

shall forward the plaint to the Munsiff of the district in which the disputed property may be situated, with an order, to assemble a punchayet within fifteen days
from the receipt of such order, to investigate and determine the suit.
Highth.—li

neither of the parties shall

agree

to the

reference of the suit to

a district punchayet, the suit shall be dismissed, and the parties shall be at liberty
to geek redress from the Zillah Court or any competent jurisdiction.
6.

First.—The

punchayets shall

be assembled according

to

the-rules pres-

cribed for assembling village and district punchayets, and their proceedings in
cases referred under this Regulation shall be conducted according to the generel

rules enacted in Regulations Vand VII, 1816,
wing qualifications.

for their

guidance,

with the folloi

CLAIMS

TO

WASTE-LANDS

ACT

PASSHD

An

XXIII

ON

OF

THE

1863.

10ih

MARCH

act to provide for the adjudication of Olaims
WHEREAS

ACT.

it is expedient to make special

1863.

to Waste-Lands.

provision for the speedy adjudica-

tion of claims which may
be preferred to waste-lands proposed to be sold, or
otherwise dealt with, on account of Government, and of objections
taken to the
sale or other dispositions of such lands ; It is enacted as follows :—
1.
When
any
to be sold or otherwise

claim
dealt

shall
with

be
on

preferred
to
any
waste-land
proposed
account of
Government,
or
when
any

Objection shall be taken to the sale or other disposition of such
of the

district in which such land is situate,

or other

officer

land,

the

performing

Collector
the

duties

of a Collector of land-revenue in such district by whateyer
name his office is
designated, shall, if the claim or objection be preferred within the period mentioned
in the advertisement to be issued for the sale or other
disposition
which period shall not be less than three months, proceed to make

the claim or objection.
ல

2,

of such
land,
an enquiry into

்

The Collector or other officer as aforesaid

shall

call

upon

or objector to produce any evidence or documents
upon
which
proof of his claim or objection ; and, after considering the same,
further enquiry that may appear proper, shall dispose of the case

the

claimant

he may
rely
in
and making any
by an order for

the admission or rejection of the claim or objection, and, if the land is proposed
to be sold, for the sale of the same subject to any condition or reservation which,
to such
such

Collector or other

officer as aforesaid,

If the land is ordered to be sold” subject
condition or reservation shall be notified

shall appear to bé proper.
to
any
condition
or
to intending purchaser

of sale.
த

reservation,
at the time

:
5,

Pending

an

enquiry

into any

claim

or objection

section, the Collector or other officer as aforesaid
disposition ofthe land ;
and,
postpone

if he shall order that such

the

sale or other

disposition

shall

under

the last preceding

postpone

the sale or other

claim or objection be rejected, he shall further
of the land,

to allow

the claimant

or objector

to contest the order of rejection in the manner hereinafter provided.
4.
objection

I£ the Collector or other officer
to be established,

and

as

aforesaid

that the sale or other

not ப place, he shall stop the sale or இட்ட

shall consider

the claim or

disposition of the land should

disposition of the Jandy;
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may

be proceeded :

afterwards

—
with if, on an order issued by the Local Government to try the claim or objection,
establish
to
fail
shall
cbjector
or
claimant
the
Act,
as provided in Section 6 of this
the same.
é£ the Collector or other officer as aforesaid shall order that the claim
5.
or reser-or objection be rejected, or that the land be sold subject to any condition
to be
yation, or that it be otherwise dealt with, he shall cause a copy of such order
delivered to the claimant or objector ;

delivery
and, if such claimant or objector shall not within one week from the
as
officer
other
or
Collector
the
as
of such copy, or within such further time

fit
aforesaid, for any special reason to be recorded, shall see
aforesaid,
as
-officer
other
or
Collector
such
to
writing
in

to

notice
to

give

grant,
he

intends

thas

ne

contest such order, the order shall be final,

give
Tf the claimant or objector shall, within the time allowed,

the Collector or other officer as aforesaid shall immediately

notice,

such

to the

a report

make

y; and shall forward with
Board of Revenue or other superior Revenue-Authorit
nces of the case, and
circumsta
the
all
fully
stating
order,
his
of
copy
a
such report

objection ;
the evidence adduced in support, or otherwise, of the claim of
and such Board or other authority, on the receipt of such report,

calling for any further information

which ib may

and after
confirm,

consider necessary, may

aS

or reyerse the order of the Collector or other officer as aforesaid.

modify

as aforesaid
If the Board or other authority
Collector or other officer as aforesaid, or modify such

leave any part of such

order

in force

the
confirm
order in such

adverse to the claimant

Collector or other officer as aforesaid shall certify
ted as hereinafter provided ;

and such Gouri shall forthwith give

or

order

the

of

manner

objector,

as

to

the

such order to the Court constitu-

notice to the claimant or objector.

Court to
and if such claimant or objector shall not institute a suit in such
aforeauthority
other
or
Board
the
of
order
the
objection,
or
claim
establish his

said shall be final.
after the date on
The Local Government may, within twelve months
6.
of any objector as
objection
orthe
waste-land,
of
claimant
any
of
claim
the
which
or other officer
Collector
the
by
aforesaid, shail have been admitted under this Act
of the claimobjection
or
claim
the
try
to
brought
be
to
suit
a
as aforesaid, direct
provided.
ant or objector, in a Court constituted as hereinafter
and trial of claims under this Act the Local
there may be any wastedistrict in which
eyery
in
constitute,
shall
- Government
a
lands capable of being sold or otherwise dealt with on account of Government,
whom
of
three,
than
less
not
persons,
of
Court consisting of an uneven number
7,

For the investigation

the judge of the district, or the officer presiding in the principal Ciyil Court of
original jurisdiction in the district, by whatever name his office may be designated,
shall be one.

Any one oF more of the members of which such Court shall consist shall
have powers to make:-all-such orders in the cases.as may be necessary prior-to - the

shearing of the suitg"--

0 2

3.

Bor

e

eee
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14.
No appeal shall lie from any decision or order passed under
nor shall any such decision or erder be open to revision.

this

Act,

usage

15.
Ti, on the trial of any suit under this Act, any question of law, or of
having the force of law, orthe
construstion of a document affecting the

merits

of the

case,

shall

arise,

on

which

the

Court

shall

entertain

reasonable

doubt, the Court may, either of its own motion or on the application of any of the
Parties to thesuit, draw
up a statement of the case, and submit it, with its own
opinion, for the opinion of the High Court of Judicature, or of the highest Civil
Court of appeal and revision in the territory in which the land is situate.

Provided that it shall be the duty of every Court held under this Act to make
such reference to such High Court, or Court of appeal, if, in any suit under this
Act, any question shall arise involving any principle of general importance, or the
rights of a class.

16.

The Court may proceed.in the case notwithstanding a reference

to

the

High Court, or other highest Civil Court of appeal as aforesaid, and may pass an
order contingent upon the opinion of the High Court, or other Court as aforesaid,
on the point referred ;

but no final order for the sale or other disposition

of the land in question in

the suit, or for the admission or rejection of any claim or objection which shall be
before the Court in such suit, shall be passed until the receipt of the order of the
said High Court, or highest Civil Court of appeal.

17.
The record of cases disposed of by Courts constituted under this Act
shall be deposited amongst the records of the principal Civil Court of original jurisdiction in the district in which the property in dispute is situate,
18.
No claim to any land, or to compensation or damages in respect
of any
Jand, sold or otherwise dealt with on account of Government ag waste-land
, shall
‘be received after the expiration of three years from the date on which
such land shall
hhaye been delivered by the Government to the purchaser, or otherwise
dealt with,

to the

if within three years atter any lands have been delivered
by the Government
purchaser, or otherwise dealt with, any claimant or objector
shall prefer a

claim to the land so delivered or otherwise dealt with,

oran objection to such sale,

or to compensation or damages in respect thereof, in the Court
constituted under this
Act for the district in which the land is situate, and shall
show good and sufficient
reason for not having preferred his claim or objection
to the Collector or other
officer as aforesaid within the period limited under Section
1 of this Act, such
Court shall file the claim or objection, making the
claimant or objector plaintiff
and the Collector of the district or other officer
as aforesaid (with the like
provision as aforesaid ifsuch other officer be the presiding
officer of the princi-

.pal Civil Court of original jurisdiction in the district) the
defendant in the suit ;
and the foregoing provisions of this Act

determination of the suit.

shall

be applicable to

the trial

and

The report of the officer employed to give delivery
, or to take possession, on
the part of Government, of the land sold or otherwis
e dealt with, shall be conclu-

sive evidence as to the date on which

such

delivery

taken.
19,

In any-case

in

which

the land has been

was made

or

possession

sold, if the Court

wags

of
shall be of

Lopinion that the claim oi the claimant is established the Court shall not award the
claimant possession of the land in dispute ; but shall oyder him to receive
fromm the

ACT,

SURVEY AND BOUNDARIES

MADRAS

ACTLY OF 1897.

An Act to ainda the Law
ட்டது
Disputes.
WHEREAS
survey

it is

relating

expedient

to

to consolidate

of lands and settlement of boundary
It is hereby enacted as follows }—
ரண்

and amend

the law

elating

fo

;

disputes

. CHAPTER

Settlement of

and

Lands

of

Survey

I.

PRELIMINARY.

4.

(1)

This Act may be called ‘‘ The Madras
’

LOO irs

(2) It extends to the whole

2,

Act XXVIII of

1860

of the Presidency

and

Madras

Act

Survey and

Boundaries Act,

of Madras,

II of 1884

and

also

so much of

Regulation XII of 1816 as applies to cases of claims to lands or erops, the ‘yalidity
of which claims may depend upon the determination of an uncertain and disputed
boundary or landmark are hereby repealed.
3.
In this Act, unless thereis ‘something repugnant in the subject or
context, —
்
(i) ** Wstate’? means—
(a) any

permanently-settled
mitta or palaiyam

(த)

any

whether

a

Zamindari,

portion of such permamently-settled estate which
separately resgistered in the office of the Collector ;

(c) any unsettled
_ (d)

estate,

any inam
firmed

jaghir,

;

palaiyam

or jagir

;

has

been

been

con-

ட்

village of which the grant was
by the British Government;

made

or

has

(e) any portion,
consisting of one or more
வல
of any of the
estates specified above in clauses (a) (6) and (c), which is held
on a permanent under-tenure,
்
(ii) “Government
portion thereof.

land’’

(iii) ‘* Proprietor’? means

means

any land not

any person in

whose

forming

name any

an

estate

estate

or

any

is for the

time being registered in the office of the district wherein the estate is situated, and
in respect of an estate specified in clause (¢) of sub-section (i), the holder thereof,

(iv) ‘‘ Registered holder’’ means any person in whose name Government land
is for the time

being registered in the Collector’s register :

Provided that when any person other than the registered holder is in lawful
management of Goyernment land otherwise than as agent, or servant of the regis-

:

ACT
tered holder, or

as

mortgagee

or

lessee,

such

person

registered holder in respect of such Government
v.
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Where an estate or Goyernment

shall

be deemed

to be the

land.

land isso

registered in the names

of

two or more persons jointly, the proprietor or registered holder, as the case may be,
shall, for the purposes of this Act, be the person who is recognized by the other

joint-holders as the manager of the estate or who,
by the Collector as senior joint-holder,

in case of dispute, is recognized

vi. “‘ Survey” includes re-survey and demarcation.
vil. “Survey mark’? means any mark or thing heretofore or hereafter made,
erected or placed for the purpose of indicating

survey

points

or lines aboye, on or

below the surface of any land by or by order of any person duly authorized under
any enactment for the time being in force to make a survey of such land or to settle
the boundaries thereof,

4.

(1) The Local Government may appoint any person either by name or by

virtue of his office to be a Survey-officer.under
or remove any person so appointed.
(2) Subject

to

the

control

of

the

this Act and

Local

Government

officer or authority appointed by it in this behalf, every
exercise and perform the powers and duties of
limits as the Local Government may direct,

may

suspend

and of any superior

person

a Survey-officer

(3) The Local Government may delegate its powers

dismiss,

so appointed shall
within

under

such

local

sub-section (1) to

the Board of Revenue, and it may also delegate to the District Collector such
power to be exercised by him for the purposes of section 23 only.

CHAPTER
THE

SURVEY .OF

GOVERNMENT

5. The Local Government may,
Government land.
The Local Government
Board of Revenue.
6.

(1)

When

II.

by

may delegate

LANDS.

notification,
its

powers

direct the survey of any
under

the suryey of any Government land has

this
been

section to the
nae
directed

under

section 5, the Suryey-officer shall publish a notification inviting every person
claiming to be interested in such land as registered holder or otherwise to attend
either in. person or by agent at a specified place and time and from time to time
thereafter when called upon for the purpose of pointing out boundaries and sup-

plying information in connection therewith.

;

(2) A notification published under sub-section (1) shall be held to be a valid
notice to every person having any interest in the land about to be surveyed,
(3)

Such notification shall further

require all registered

holders of the land

about to be surveyed—
(a) to clear within a specified period, by cutting down or removing
any trees, jungle, fences, standing crops, or other material
obstructions, the boundaries or other lines the clearance of _
which may be necessary for the purpose of the survey ;

46
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(b) to provide labour at such times and for such periods as may from
time to time be required bry furnishing flag-holders and chainmen ; and
(c) to

7.

provide suitable survey marks and otherwise to give such
assistance in the survey as may be demanded under this Act or
the rules made thereunder,
4

(1) If any person fails to comply

with any requisition of a Survey-officer

made under clauses (a), (0) or (c) of sub-section (3) of section 6,
may employ hired labour for the purposes of the survey.
(2) The

Survey-officer shall,

in accordance

with

Government may prescribe, apportion the cost of such
which have been surveyed,

such

hired

the Survey-officer

rules

as

the Toca

labour

on

the lands

and charge the same to the registered holders thereof,

8.
If the registered holder of any land, which has been or is aboui to be
Surveyed, fails to provide suitable survey marks to the satisfaction of the Surveyofficer, such officer may himself provide or make such marks and the cost of
providing or making them shall be apportioned and charged as provided in subsection (2) of section 7.
i
9.
Notwithstanding anything contained in sub-section (3) of section 6 and
in sub-section (1) of section 7, whenever it may appear to the District Collector
to be desirable that the cost of all or any of the operations prescribed in clauses
(a), (6) and (c) of sub-section (3) of section 6 shall be defrayed in the first instance
by the Local Government, the Survey-officer may, in lieu of the notification prescribed in sub-section (3) of section 6, issue a notification that such cost will be _
defrayed in the first instance by the Jocal Government, and may thereupon
proceed with the survey of the land and apportion and charge such cost in the
Manner prescribed by sub-section (2) of section 7.

10.

The cost of hired labour under

sub-section

(1) of section 7 and of pro-

viding survey marks under section 8 shall be defrayed in the first instance by the
Local Government, but dny sum charged under sections 7, 8 or 9 to the registered
holder shall be recoverable from the land in the same manner as an arrear of land

revenue.
44,

(1) If, at the time

of survey,

officer may order that it shall be laid down
or his agent.
(2) If the registered

holder

is

not

the Suryey-officer shall order it to be laid

a boundary
as

pointed

present,

down,

or

is undisputed, the Surveyout by the registered holder
if the boundary is disputed,

as nearly

as may be, in

dance with the village records, or as ascertained from the village officers
such other evidence as the Survey-officer may be able to procure,

accor-

and from

(8) The order passed by the Survey-officer in the case of any dispute under
sub-section (2) shall be recorded in writing and the purport thereof communicated
forthwith to the parties to the dispute, a copy of the order being furnished to them
on their application and at their cost,
(4) When the survey of any village or other defined local area forming part
of the land under survey has been completed in accordance with the orders passed
. under sub-sections (1), (2) and (3), the Survey-officer shall notify the fact as soon as

practicable thereafter.

ACT

iv oF

3638

1897.

42. (1) Notice of every order passed by the Survey-officer under section 11
shall be given to all registered holders the boundaries of whose holdings may be
. affected by the order and an appeal irom such order shall lie to the authority to
whom the Suryey-officer is immediately subordinate, provided that it be filed,—
(a) in the case of an

order

communicated

section 11, within three months

under

sub-section

(3) of

of the date of the order ;

(b) in the case of any other order, within three months of the date
upon which the notification prescribed by sub-section (4) of
section 11 was published ; and
(c) where an appeal is filed, notice shall be given by the appellate
authority, in the case of an appeal preferred under clause (a),
to the other parties to the dispute, and, in the case of an
appeal preferred under clause (0), to all registered

holders, the

boundaries of whose holdings may be

the

affected

by

procee-

dings in appeal.

(2) The decision of the appellate authority shall be recorded
the purport thereof communicated

forthwith to the

parties

in writing and

concerned,

a

copy

of

the order being furnished to them on their application and at their cost.
(3) The order of the Suryey-officer, or in the event of an appeal being filed
the decision of the appellate authority, shall be final and there shall be no further

appeal from such decision.
13.

Any party to a boundary dispute

party to an appeal preferred

before

the

under section 12 or to whom

Suryey-officer,

and any

notice of such

appeal

is

given, and any person claiming under any such party, deeming himself aggrieved
by the order of the Survey-officer or by the decision of the appellate authority, as
the case

may

Limitation

be, may,

subject

to

Act, 1877, institute,

such order or

decision,'a suit

the
within

to

provisions cf Parts II and III of the Indian
the

establish

period of

one year from the

date

of

the right which he claims in respect of

the boundary of the property surveyed, provided that, subject to the result of such
suit, if any, such order or decision shall be conclusive as between the parties to

the dispute or to the appeal including those tq whom notice of such appeal has
been given, and those claiming under such parties or any of them.
Explanation.—Where

parties litigate bona

property claimed in common for themselves
such houndary dispute shall, for the purposes
under parties so litigating.

14.

and

fide

in

others,

of this
;

respect

of

boundaries

of

all persons interested in

section,

Subject to such rules as the Local Government

be deemed to claim

may

prescribe in this

behalf every registered holder of Goyernment land shali be bound to maintain,
renew and repair the survey-marks on or within the boundaries of his holding,

and in default

of his

doing so

within

a

prescribed

period

the

Survey-officer

or the Collector may at the cost of the Local
Government
maintain,
renew
and repair such survey marks, apportion the cost thereof, and recover such cost
from the land as an arrear of land
revenue; provided that the Local Govyern1 The date of decision is the date of
its communication to the parties, The
Secretary of State y. Narayanaswami

Naidu. 34 Mad 151: for cases under the

earlier Act, see Annamalai v. Cloete, 6
Mad.
189;
Seshama y. Sankara, 13
Mad. 1.
F
:
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It

shall

be

BOUNDARIES

by a notification,

part of this section,

the

duty

of

ACT.
any

and cancel such

every

village

local.area

from

the

notification,

headman

and of every village

accountant:—
(a)

to prevent the destruction, injury, or alteration of any survey
mark, on or within the limits of his jurisdiction ; and,

(b)

when he becomes aware that any such mark has been destroyed,
injured, or altered, to report the fact to his immediate official
superior or the nearest Survey-officer having jurisdiction.

~ 16,
(1) Every order of a Survey-officer or of a Collector imposing charges
under sections 7, 8, 9 and 14 shall be recorded in writing and an account prepared
in accordance therewith communicated forthwith-to the persons. affected ; a copy of
the order being supplied to them on their application and at their cost.

(2) An appeal against every such order shall lie to the authority to whom
the officer passing it is immediately subordinate, provided that it be filed within
one month of the date of such order,
(3) The order of the Survey Officer or Collector,
or in the event ofan appeal being filed, the decision
shall be final.

CHAPTER
THE

17.

SURVEY

The Local Government

OF

III.
ESTATES.

may, by

on the

application

notification, direct the survey of any
:

estate or portion of an estate,—

(a)

if an appeal is not preferred,
of the appellate authority,

in writing

of

the

proprietor

of

such

estate,

accompanied by a written statement of his consent to defray
the whole cost of the survey, or
(6) without such application for reasons to be recorded prior
to the

issue of such notification.
3
Provided that a survey commenced under clause (a) shall
be ‘Stopped on the
withdrawal by the proprietor of his application, unless the
Local Government sees
reason to direct the continuance of the survey in virtue of
the Powers conferred on
it by clause (0),
்
18.
Except as hereinafter provided in sections 19 and
20, the conduct of
such survey and the proceedings of a Survey-officer shall, as far
as may
be, be
regulated by the procedure laid down in Chapter II with
regard to the survey of
Government lands; and the provisions contained in
that Chapter
in ‘regard
to
appeals from the orders of a Survey-officer, the granting
of copies thereof, and the
effect of such orders and of the decision passed
in appeals therefrom, shall as far
as may be, apply to all orders passed by a Survey-o
fficer under this Chapter and to
the decisions passed in appeals against such orders,

19.

All costs incurred by the Local Government

on

account

of

a survey

conducted under this Chapter shall be recoverable from
the estate,
the whole or
a part of which has been surveyed,
in the same manner as an arrear of land

reyenue.

365
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Provided that the cost of a survey directed under clause (b) of section Lt
shall be borne by Local Government unless otherwise prescribed by any law for the
time being in force.
under survey, the
among the lands

of the proprietor of an estate
(1) On the application
~ 20.
Local Government may direct the Survey-officer to apportion

which have been surveyed the

whole

ora

specified

proportion of the

survey: provided that the cost so apportioned shall not

would be chargeable to such lands under
ment

exceed

sections 7, Band

the

cost of such

amount

which

9 if they were Govern-

lands.

(2) Such apportionment among the lands shall be made in accordance with
such rules as the Local Government may prescribe, and shall be subject to appeal
in the manner prescribed in section 16.
(3) The amount so apportioned shall be recoverable by the proprietor from
the tenants concerned in the same manner as if it were an arrearof rent due by a

tenant to his landlord.
21.

(i) When

an

estate

or

a portion

pursuance of notification issued under

of

an

section 17,

estate

the

has

been

surveyed in

Survey-officer

shall

report

the completion of the survey to the District Collector and to the proprietor,
following conseqviences shall thereupon ensue :—

and the

(ii)
Subject to such rules as the Local Government may prescribe in this
behalf, every tenant of the land surveyed shall be bound to maintain, renew and
repair the survey-marks on or within the boundaries of his holding, and in default

of his doing so within a prescribed period, the Collector may,
Local Government,

maintain,

renew and repair such

shall be recoverable from the tenant in
revenue,

the

same

at

manner

as

(iii) It shall be the duty of the headman and of the
village, the whole or a part of which has been surveyed—
(a) to prevent the destruction,
mark
(6)

injury,

the

survey-marks

an

cost
and

of

the

such

cost

of

land

arrear

accountant of every

or alteration

of any

survey-

on or within the limits of his village, and,

when he becomes

aware that any such mark

injured, or altered, to report the fact

has

to. the

ர்
been

destroyed,

proprietor

of the

estate and to the Collector or to such officer subordinate to the
Collector as the District Collector may
from
time to time
direct.

CHAPTER

IV.

THE SETTLEMENT OF BOUNDARY DISPUTES ARISING OTHERWISE
THAN IN THE COURSE OF A SURVEY.
22,

The District Collector may,—

(a) of his own motion, or,
(6) on the application of any of the disputants,
direct that any dispute, arising otherwise than in the course of a survey, as to
the
boundaries of any land, shall be decided under the provisions of this Act+
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(1) Unless the Local Government or the Board

of

Revenue

Survey-officer under section 4 for the purpose of settling such dispute,

appoint a

the

District

_ Collector shall thereupon—
{b)

if empowered under sub-section
(8) of
his subordinates not below the rank

section 4 appoint one of
of Deputy Tahsildar as

i

(a) proceed to deal therewith himself, or,

Survey-officer to deal therewith.
(2) An officer fo whom

Collector under sub-section (1)

any

dispute

may

is referred for

either

dispose

disposal

of it himself

by the

District

or refer

it for

disposal to any officer subordinate to himself, not being below the rank of Deputy
Tahsildar,
and every “fficer to whom
a dispute
is referred for disposal as
aforesaid shall be a survey-officer for the purposes of this Act.
24,
(1) The District Collector or Survey-officer,
after giving due notice of the time and place at which

proceed to inyestigate the claims of the various
of all persons

as the case may be, shall,
his inquiry will be held,

parties and record

the

evidence

in writing his

decision

examined by him.

(2) At the close of the investigation,

he shall record

and thé reasons upon which it is based, and,

after duly

the same, and intimating

on

to them

the

date

according to his decision, shall proceed to

informing

which he

the parties of

intends

mark out the requisite

to

demarcate

boundaries con-

formably therewith.
(3) The date on which the demarcation

is completed

shall be entered on the

record of the case and forthwith communicated to the parties.
(4) The decision so arrived

atshall be final

unless reversed

or modified by

the decree of a Civil Court: provided thatin the case of an order passed, by a
survey-officer below the rank of a Collector such decision shall be submitted
to the District Collector or Collector by whom the dispute was referred io him for
disposal under Sub-section (1) or 2, as the case may be, of section 23 and such
District Collector or Collector after giving notice to the parties concerned and
hearing them if they appear, shall either confirm it or pass such other order as he

~ may deem fit?,
25. "The provisions of section 13 shall apply mutatis mutandis

in the case.

of any final decision passed under the preceding section,
26.
(1) Inthe case of any dispute setuled under the provisions of this
chapter, the costs of survey shall-in the first instance be defrayed by the Local
Goyernment and shall then be apportioned by the District Collector or the Survey-

officer,

in accordance with such

rules as the

Local

Government

may

prescribe,

to

each, party

among the parties to the dispute; and the amount so apportioned
shall be recoverable from him as an arrear of land revenue.

(2) Appeals against orders passed under sub-section (1) shall be governed
the provisions of section 16.
27.

The provisions of Chapters II or JIT, as the

case may

be,

by

shall, so far

as they relate to the maintenance, renewal and construction of survey-marks, apply
to marks erected under this Chapter.
1. The decision of Survey
the lands did not

officer that

belong to the proprie-

tor is res judicata.
| Secretary of

Muthammal y. The

state, 27 M.L.J,

529,

ACT

IV

OF

367.

1897.

CHAPTER V.
MISCELLANEOUS,

28,
For the purposes of any survey, inquiry or other proceeding under this
Act, the Survey-officer or the District Collector or any of the subordinates of such
officers, shall have power to enter upon, examine and measure any land under

survey.
29,
Any Survey-officer generally or specially authorized in that behalf. or
the District Collector, or any cfficer to whom an appeal is preferred under any of
the provisions of this Act, may, for the purposes of any survey, inquiry or other
proceeding under this Act, summon and enforce the attendance of any person for

giving evidence and for the production of documents or for the purpose of rendering
assistance in the survey of any land in which such person has

procedure prescribed in the Code of Civil
the attendance of witnesses

and for

far as it can be made applicable,
30. (1) The District Collector
all the parties concerned,

(2) The

procedure

Procedure for

the recording cf

evidence

and the

enforcing

shall be followed as

ஓ
or

ரல.

officer

may,

with the

consent of

refer to arbitration any dispute as to a boundary.

laid

down

in

Chapter

Prooedure shall thereupon apply as far as may

arbitration and those claiming under

XXXVII

of

the

Code

of Civil

ve.

(8) The decision of the Districh Collector
' accordance with such award shall be conclusive

under

an interest;

summoning and

or the Survey Officer passed in
between the parties to such

them.

31
(i) A proprietor or registered holder of an estate, or Government land,
survey who incurs any expenses under this Act in respect of ‘such survey, or

from whom the expenses of such suryey are recovered under this Act, shall, if he
be not the owner thereof, acquire a charge on such estate, or Government land, to
the extent of the expenses so incurred, or recovered from him, with interest thereon at the rate of nine per cent per annum, provided that, if he be a co-owner of
such estate or Government land, such charge shall extend only to so much of the
-amount of such expenses as is payable in respect of the shares of the other co-owners
in such estate or Government land.

(ii)
ot whois

It shall be lawful for any person who is a mortgagee, lessee, or tenant,
the owner, or co-ownet,

or co-owner,

or ii: good faith

of an estate or Government

believes himself to be the owner,

land under

survey, to

pay the

charges

payable under this Act in respect of the survery ofsuch estate or Government land,
though he be not the proprietor dr registered holder thereof.

(iii) A mortgagee making such payment shall be entitled toadd the same
to the principal money due under the mortgage, at the rate of interest payable on
the principal and where no such rate is fixed, at the rate of nine per cent per
“annum,
And a lessee or tenant making such payment shall be entitled to deduct
the same with interest at the rate of nine per cent per annum from the rent then
due, or thereafter becoming due, in respect of such estate or Government land.

(iv) A co-owner or a person .who, in good faith, deems himself to be owner
or co-owner, making such payment, shall acquire a charge on such estate or Goyernment land for the amount so paid by him with interest thereon at the rate of
nine per cent per annum ; provided that in the
shall extend only to so much of the amount paid

case
asis

of a co-owner such charge
due in respect of the shares

of the other co-owners in such estate or Government land,

THH

MADRAS

ப

Or

AOT

[PASSED

An Act to make

lawful

inundation

and

ON

I OF

THE

compulsory

to provide

for

WHERBMAS
by

sudden

the safety
breaches

JANUARY

labour for

1858).

the prevention of

the enforcement

of persons
of the

ACT.

1858.

20TH

certain works of irrigation in the

caused

LABOUR

ofcustomary

mischief

by

labour

on

Presidency of Fort St. George.

and

property

embankments

of

is

endangered

tanks,

rivers

by inundations

and

canals,

and

of

anicuts and other like works; it is necessary for ,the common good to make
it
obligatory on persons of the labouring classes,
when duly called
upon, to unite
their labour to prevent such breaches, or to repair them instantly ; and whereas it
is expedient to make legal provision for the enforcement of the duty,
which
by
local custom is incumbent on village communities,
to furnish the labour
required
for the execution of certain works for the purpose of irrigation and drainage; It
is

enacted as follows :—

:

:

Whenever it shall appear to the officer in charge of any tank, river or canal
or of any anicut or other like work, that there is imminent danger of such
tank,
river orcanal being breached or of a breach being
made in such anicut
or other
work, and of a destructive inundation being
caused thereby, which
may
be prevented by a large body of labourers immediately
working
together to strengthen
the embankment or other work, or when
such a breach
has occurred,
if it shall

appear
stopped
it shall
villages

tosuch officer that it can be repaired, and the inundation
by the immediate employment of a large body of labourers
be lawful for such officer to require the head
or heads
in the vicinity to call upon all able-bodied
male persons

classes in such village or villages to co-operate in the work
or repairing the breach, as the case டல be.
In the absence

taluq to

make

of the said

officer,

such requisition in

it shall

be

lawful

caused by it be
for that purpose,
of the village or
of the labouring

necessary

for preventing

for the Tahsildar

of

the

his stead.

Tf neither the said officer nor the Tahsildar
is onthe
said spot,
and
the
emergency is great and urgent, it shall be lawful
for the head
of the
village
in
which the breach is expected to occur or has
occurred,
of his own motion,
tocall
upon the
labourers
as aforesaid
of his own
village,
and, if needful, to make a
requisition to the heads of the neighbouring villages
to call
likewise
upon
the
labourers of their villages, to co-operate in the work necessary
for preventing
or
_ repairing the breach.
head

ட
Any male person of Sha
ட்
classes being
of his village to labour as aforesaid, who shall refuse

a7

duly called upon by the
gr neglect
to com
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with such call without any lawiul excuse, shall, on conviction, before a Magistrate
or an officer exercising the ordinary powers of a Magistrate, be punished with
a

fine which may extend to one hundred rupees or with simple
may extend to one month or with both.

imprisonment which

3. 144679 person who shall be employed on such work under such requisition shall be paid for his labour by day at the highest rate paid in the neighbourhood for similar work, and if he is required

4. Payment shall
if the labourers shall have
son, the amount advanced
by the same means which
revenue.
5.

to work

It shall be lawful for heads of villages,

in charge of

such

at night,

at double such rate.

be made to the labourers from the public treasury ; and,
been employed upon a work belonging to a private perfrom the treasury shall be recoverable from such person
may be lawfully used for the recovery of arrears of land

work asaforesaid, or

on the requisition

in his absence

on

of

the

officer

the requisition of the

Tahsildar, or, in case of emergency, when neither such officer nor the Tahsildar is on
the spot, of theirown motion, to make requisitions upon the inhabitants of their

villages for the supply

of materials, to wit, trees and leaves, bamboos, straw and

the like, necessary for stopping breaches in the embankments of tanks, rivers and
canals, and to seize and, if necessary, to cut down such articles wherever thay may

be found, giving receipts for them in writing ;
such supplies shall be paid from the public treasury at the highest prices for
which

such articles are sold in the neighbourhood
and in case damage is sustained

_ down of any
amount

such

of such

articles,

compensation

compensation

;

by any person in consequence

shall

shall, in case

be

made

of the cutting

for such damage,

the

of dispute, be determined in the same

manner as amounts payable under section 6. When the work for which such articles
are used belongs to a private person, the amountadvanced from the treasury shall
be recoverable
recoverable.
6.

from

him

Whenever

by

by the same
local

means

custom

drainage, or connected therewith,

any

by which arrears of land-reyenue are
work

for the purpose of

is usually executed

by the joint

irrigation or

labour

of

the

village community, any person bound by such custom to contribute labour to such
work, who neglects or refuses without reasonable cause to comply with a requisition

for such customary aid made to him by the head of the village under the orders
the Tahsildar

or other superior Revenue officer, shall be liable to pay asum

of

equal

to twice the value of labour which he is bound to contribute.
The amount

so payable shall, in case of dispute,

be

determined

summarily

by a Village Punchayet assembled by order of the Collector through the village
munsifi according to the rules for assembling such Punchayets prescribed in Regulations VY and VIL of 1816.
Such amoun: shall be payable on demand ; and, on non-payment, the same
may

be

recovered

by

the

same

means

by

which

arrears

of land-reyenue

are

recoyerable!.
Allsums paid or recovered under this section shall be applicable

to

the

ex-

penses of any work for the purpose of irrigation or drainage executed for the benefit
of the village communities to which defaulters respectively belong.

1 As regards limitation for damages
against Government for illegal collec-

tion, see Ramaswami Iver vy. The Secretory of state, (1915) M,W,N, 154,
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MADRAS

JRRIGATION
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CESS

ACT.

VII OF 1865.

An Act to enable the Government to levy a separate cess for the use
supplied for irrigation purposes in certain cases,

of water

WHEREAS,
in
several
districts
of the
Madras
Presidency,
large
expenditure
out
of Government funds has been, and is still being, incurred
in the construction and improvement of works of irrigation and: drainage, to the
great adventage of the country and of proprietors and tenants of land: and whereas it is right and proper that a fit return should, in all cases alike,
be made to
Government on account of the increased
profits derivable
from lands irrigated
by such works; It is enacted as-follows ;—

4,

(a) Whenever

any river, stream,
ment and also,—
from

water

channel,

(6)

whenever

any

such river,

is supplied or used for purposes

tank,

water

by

stream,

or work

belonging

to, or

direct or indirect flow or

channel,

tank

or

work

of irrigation from

constructed

by ரப

from

or

by Govern-

or drainage

through

adjoining

land irrigates any land under cultivation, or flows into a reservoir and is thereafter used for irrigating any land under cultivation, or flows into a reservoir and
_is-thereafter used for irrigating any land under cultivation, and, in the opinion of
the revenue officer empowered to charge water-cess subject to the control
of the
Collector, the Board of Revenue and the Government,
such irrigation is beneficial
to, and sufficient for the requirements of the crop on such land,—

It shall be lawful for the Government

before the

succeeding that in which the irrigation takes place
so irrigated a separate cess for such water, and the

rules under which, and the
levied,

of

and alter or amend

rates at which, such
the same from

time

end

of the

revenue

year

to levy at pleasure on the land
Government may prescribe the

water-cess

as aforesaid

shall

be

to time;

Provided that where a zemindar or inamdar
or any other description
land-holder not holding underryotwari settlement is by virtue of engagement

with
the Government entitled to irrigation free of separate charge, no
under this Act shall be imposed for water supplied to the extent of this right

cess
and

no more;
Provided also that no cess shall be leviable under this Act in respect of any
land held
under ryotwari settlement which is classified and assessed as wet,
unless
the same be irrigated by using without
due
authority water
from’
any

source hereinbefore mentioned

and such

source is different

that which has been assigned by the revenue authorities or
petent Civil Court as the source of irrigation of such land!,
“1

Gonstruction

of

the

Act,

See

pp.

87—88; levy of water-cessin proprietary

= estates,

men,

from or in addition to

ed judzed by

88—89 ; meaning

pp. 89—90,

‘of

a

com-

engage=

-

372

THE

MADRAS

IRRIGATION

CSS

ACT.

(1) In the case of land included in an estate the cess due under this
“1. A.
Act shall, notwithstanding anything contained in the Madras Revenue Recovery
Act, 1864, be leviable in accordance with such rules as the Government may, after
previous publication prescribe in that behalf—
(a) from the

land-holder or

(5) from

7yot or

(c) in

the

shares

from

both.

(2) The amount payable by a land-holder or
first charge upon his interest in the land,

(3) Subject to the law of limitation

a ryot

under this Act

of suits and to any

shall be a

express or implied

contract between the land-holder and the ryot, any sum collected from a land-holder
as water-cess between the 17th January 1911 and the commencement of this Act

may be recovered by him from the ryot, who, at the date of the collection, was
holding the land in respect of which the cess was collected, where such ryot would
have been liable to pay the cess if the rules to be
in force at the date of the collection.

framed

under this Act had been

(4) Nothing contained in this section shall affect the rights and liabilities
of the land-holder and the ryot inier se under any contract, express or implied, in
regard to the payment of water-cess.
(5) Arrears of water cess payable under this Act shall be realised in
same manner as arrears of land-revenue are or may be realised by law in
Madras Presidency!.
(6) No action orother proceeding
against any officer for anything done by
or relating to, the imposition or levying
or levied with the sanction of the Local

“1 Bffect of sale for
cess p. 271.

arears of

water-

the
the

shall be had or taken, or be sustainable,
him previous to the passing of this Act, in,
of any such water-rates heretofore imposed
Government’,

7? Jurisdiction of Civil
Collector, see pp. 90—91.

Courts

and
்

-

THE MADRAS LAND ENCROACHMENT AGT.
AGT IIT OF 1905.

An Act

to provide

measures

for

checking

unauthorised

occupation

of

land

which are the property of Government.
WHERBAS

it has

been

lands which are the property
tory assessment or charge.
practice is authorised by law
checking such occupation ; It
1.
It extends

the practice

to check

unauthorised

occupation

of

of Government by the imposition of penal or prohibiand whereas doubts haye arisen as to how far such
and it is expedient to make statutory provision for
is hereby enacted as follows :—

This Act may be cited as the *‘ Madras Land
to the whole of the Presidency of Madras.

Encroachment

Act, 1905.”

2.
(1) All public roads, streets, lanes, and paths, the bridges, ditches,
dikes and fences, on or beside the same, the bed of the sea and of harbours and
creeks below high water mark, and of rivers, streams, nalas, lakes and tanks, and
all canals and water-courses, and all standing and flowing water, and all lands,
wherever situated, save in so far as the same are the property.
(a)

of

any zemindar, poligar, mittadar, jagirdar, shrotriemdar, or
inamdar or any person claiming through or holding under any
of them, or
:
(6) of any person paying shist kattubadi, jodi, poruppu, or quit-rent
to any of the aforesaid persons, or
(c) of any person holding under ryotwari tenure, including that of
a Janmiin

way

Malabar,

or

of a wargdar

subject to the payment

in South

of land reyenue

Canara,

orin any

direct to

Goyern-

ment, or
(d) of any other registered holder of land in proprietary right, or
(¢)

of any other person holding land under
otherwise than by way of license, —

and, as to lands,
site cr backyard,

grant

from

Government
:

save also in so far as.they are temple site or owned

as house-

are and are hereby declared to be the property of Government except as may
be otherwise provided by any law tor the time being in force, subject always to all _

rights of way and other public rights and
other landowners,

and to all customary

to the

natural

(2) All public roads and streets vested in any local
purposes of

this Act,

be deemed

to be the property

1 Whether
Act
retrospective,
Zhe
Secretary of State v. Janalkiramayya,
29 M.L.J. 389; The Secretary of State

ஏ, Phe Maharaja of

Bobdili,

30 M.L.d,

and

easement

rights of

rights legally subsisting.1!

authority, saall,

for the

of Government.

168; Contra Sankaran Naw
J, in The
Secretary of State v. Janakivamayya,
87 Mad. 822,

ACT
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_ Explanation.—In this section “high water mark’?

means the highest point

reached by ordinary spring tides ab any season of the year.

:

3. Any person who shall unauthorisedly occupy any land which is the
property of Government shall be liable to pay by way of assessment:—
(i) if the land so occupied forms an assessed survey number or part thereof,
the full assessment of such number for the whole period of his occupation or a part
thereof proportionate to the area occupied, as the case may be, provided that, for

special reasons, the Collector or subject to his control the Tahsildar or’ Deputy
Tahsildar may impose the full assessment of such number or any lesser sum

irrespective of the area

occupied.

(ii) if the land so occupied be unassessed, an assessment on the area oceupied

calculated for the same period at the rate imposed on lands of a similar quality in
the neighbourhood, or at the highest dry or wet rate of the village as the case
may be, or when no such rates exist in such manneras may be prescribed in rules or
orders under section 8.
Provided that payment

of assessment

under this

any right of occupancy.

section

shall

not

confer

i

Hzplanation,—For the purposes of this section occupation for an incomplete
portion of a fasli may be deemed to be occupation for a whole fasli.
-4,

The decision as to the

section 3 shall be
Court.
ன்

5.

recorded

in

rate

writing

or

amount

and

of

shall not

Any person liable to pay assessment

assessment

be
d

payable

under

questioned in any Civil

under section 3 shall

also be liable,

at the discretion of the Collector or subject to his control, the Tahsildar or Deputy
Tahsildar,

to pay in addition

by way of penalty—

(i) if the land be assessed land, a sum not. exceeding five rupees or,
when ten times the assessment payable for one year under
section 3 exceed five rupees, a sum not exceeding ten times
such assessment, provided that no penalty shall ordinarily be
imposed in respect of the unauthorised Occupation of such land
for any period not exceeding one year ;
(ii) if the land be unassessed, a sum not exceeding ten rupees,
or
when twenty times the assessment payable for one year under
section 3 exceeds ten rupees, asum not exceeding twenty times
such assessment.

6. (1) Any person unauthorisedly occupying any land for which he is liable
_ to pay assessment under section 3 may be summarily evicted by the Collector
and
any crop or other product raised on the land shall be liable to forfeiture and any building or other

construction erected

or anything

deposited

theresn

shall also, if not

remoyed by him after such written notice as the Collector may deem reasonable, be

liable to forfeiture.

Forfeitures

under this

section

shall be

adjudged

by the

Col-

lector and any property so forfeited shall be disposed
of as the Collector may direct,
(2) An eviction under this section shall be made in the following
manner,
namely :—By serving a notice in the manner provided in scction 7 on the person

reputed to bein occupation or his agent requiring him within such time
as the
Collector may deem reasonable after receipt of the said notice to vacate the land,
and, if such notice is not obeyed, by removing or deputing a subordinate to remove
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any person who may réfuse to vacate the same, and if the oofficer removing any such
by any person, the Collector shall hold a sumperson shall be resisted or obstructed
mary enquiry into the facts of the case and if satisfied that the resistance or obstruction

was

without

any

just

cause

and that

such

resistance

or

obstruction

still

continues,may issue a warrant for the arrest of the said person and on his appearance
commit him to close custody in the office of the Collector or of any Tahsildar or
Deputy Tahsildar for such period not exceeding 30 days as may be necessary to
prevent the continuance of such obstruction or resistance or may send him with a
warrant in the form of the schedule for imprisonment in the civil jail in the district
for the like period.
Provided that no person so committed or imprisoned under this section shall
be liable to be prosecuted under
respect of the same facts.

section 183, 186, 188 of the Indian Penal Code

in

7, Before taking proceedings under section 5 or section 6 the Collector or
Tahsildar or Deputy Tahsildar as the case may be shall cause to be served on the
person reputed to be in unauthorised occupation of land being the property of
Government a notice specifying the land so occupied and calling on him to show
ciuse before a certain date why he should not be proceeded against under section
5 or section

Such
Madras

6.

notice shall

Revenue

be served

Recovery

Act,

in the

1864,

or

manner
in

prescribed in section 25 of the

such

other

manner

as the

Local

Government by rules or orders under section 8 may direct.
8.

The

Local Government may

!

make rules or orders either generally or in

any particular instance,—

(a) regulating the rates of assessment leviable under section 3;
(6)

regulating the imposition of penalties

under section 5;

(c) declaring that any particular land or class of lands which are the
property of Government shall not be open to occupation.
(d) regulating the service of notices under this Act.
Such general rules or orders shall be made only after previous publication.
9.
The amount of assessment and penalty imposed under this Act on any
person unauthorisedly occupying any land shall be deemed to be land revenue and
may be recovered from him as arrears of land revenue under the provisions of the

Madras Revenue
ment)

Recovery

Act,

1864, or the Madras

Act, of 1867, as the case may

10.
passed by

(1) An

City Land Revenue (Amend:

be.

appeal shall lie (a) to the’ Collector from any decision or order

a Tahsildar or Deputy Tahsildar

under this Act, and (bd) to the District

Collector from any decision or order of a Collector passed otherwise than on appeal,
and (c) to the Board of Revenue from any decision or order of a District Collector
passed otherwise than on appeal,
There shall be no appeal against a decision or
order passed by the Collector or the District Collector on appeal, but the District
Collector may revise any decision or order passed by a Deputy Tahsildar, Tahsildar
or Qollector under this Act, dnd the Board of Revenue or the Local Government
may revise any decision or order passed by any, officer under-this Act.

(2) Pending

the disposal

of any

appeal

or petition for revision under

this .

Act, the Collector, the District Collector, the Board of Revenue or the Local Goyern-

ment, as the case may be, may suspend the execution of the order appealed against
‘or sought to be revised,

a

a

‘ACT
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OF
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14.
No appeal shall be brought after the expiration of sixty days from the
date of the decision or order complained of, provided that in computing the period
of sixty days, the time required to obtain a copy of the decision or order appealed
against shall be excluded, but the appeal may be admitted after the period hereby
prescribed when the appellant satisfies the authority to whom he appeals that he
had sufficient cause for not prefering the appeal within the prescribed period.
12.
Every petition of appeal under this Act shall be accompanied by the
decision or order appealed against or by an authenticated copy of the same.
13.
Nothing in this Act contained shall ba construed as exempting unauthorisedly occupying land from liability to be proceeded against under any law
for the time being in force.
Provided that if any penalty has been levied from any person under section 5
of this Act, no similar penalty
respect of such occupation,

shall be levied

from

him under

any other

law in

44,
Nothing contained in this Act shall be held to preyent persons deeming themselves aggrieved by any proceedings under this Act except as hereinbefore
provided, from applying tothe Civil Courts for redress: Provided that the Civil
Courts shall not take cognizance of any suit instituted by such persons for any such

cause

of action unless such suit

shall be instituted within six months

from

the

time at which‘the cause of action arose},
Explanation—The

cause of action shall be deemed tu have arisen,

(a) in respect of any

assessment

or penalty,

on

the date on

which

such assessment or penalty was levied ;
(0) in respect of eviction
forfeiture.

money
who

or

forfeiture,

on

the

date of

eviction, or

15. Every proceeding taken by a Collector for the recovery of any sum of
by way of penal or prohibitory assessment or charge from any person
has

unauthorisedly

occupied

any

land

erty of Government shall, if such sum has

been

hereby

declared

recovered

be

the pro-

prior to the

to

passing

of this Act, be deemed to have been lawiully taken, provided that this
section
shall not apply to any suits pending when this Act comes into force in a Court
of First Instance or in a Court of Appeal or affect the validity and operation of any
decree or order already passed by a court of competent jurisdiction.
46.
Nothing inthis Act shall apply to any lands claimed by right of
escheat, resumption or reversion until such lands have been reduced into possession
by Government.

1, A mere preliminary notice issued
given by Government before exercising

the powers under the Act is not a procee-

ding under it by which
a person is
aggrieved,
Narayana
Pillat
y. The
Secretary of State, 26 M.LJ,
162; a

48

suit fora declaration of title

to land by

a person from whom penalty is levied
is governed by the period of limitation
prescribed by the Act, Bharkaradu v,
Subbarayudu, 38 Mad, 674,

THE

MADRAS

ACT

An

INAMS- ACT.

ENFRANCHISED
IV

OF

Act to exempt
enfranchised Village
Revenue or Police, from the operation

1866.:

or othar Service
Inams,
of Regulation VI of 1831.

whether

WHEREAS in the Madras Presidency certain inams attached to hereditary
village or other offices in the Revenue and Police Departments, the claim connected
with which are, under the provisions of regulation VI of 1831, exclusively adjudicable by the officers of Government in tha Revenue Department,
have been, and

may yet be, under sanction of Government, enfranchised from the condition of
service and placed in the same position as other descriptions of landed property in
regard to their future succession and transmission ; It is hereby enacted as follows;—
1.

All hereditary

under the cognizance

village or other

service

inams,

of the officers of Government

in

falling hitherto exclusively

the

Revenue

Department,

under the provisions of Regulation VI of 1831,
which have been or shall be
enfranchised from the condition of seryice by the Inam
Commissioner, or other
officer acting under the sanction of Government, shall be exempt from the operation
of the aforesaid Regulation.
2,
The title-deed issued by the Inam
Commissioner
or other officer duly
authorized, or an authenticated extract from the register of the Commissioner or
other officer, shall be deemed sufficient proof of the enfranchisement of the land

previously held on service tenure.
3.
Provided that nothing in this Act shall be construed as authorising any
Court of Civil Judicature to call into question decisions affecting any service inams
which may have been already passed by Revenue Officers acting under the provisions
of Regulation VI of 1831, prior to the enfranchisement of such inams},

1 Hffect
of title deed,
see p. 172,

THE. MADRAS

INAMS

“ACT.

ACT VIIL OF 1869."

து

An Act 'toprevent doubts as to the true intent and meaning of certain words.
used in the Title-Deeds of Inams heretofore furnished to Inam-holders by
the Inam

Commissioner

intent and meaning

of the Madras

of Madras

WHEREAS,
under the rules
1859, and published inthe Wort

year

forthe adjudication

and

settlement

Presidency,

and

to declare

the

true

Act LY of 1862 and IY of 1866.
sanctioned by
the Local Government in the
St. George Gazette dated the 4th October 1859,

of inam

Inam ‘Commissioner of the said Presidency
with title-deeds in respect of their inams,

lands in the Madras

Presidency, the

is required to furnish inam-holders
prepared according to certain forms

~
-

prescribed by the said Government ; and whereas the terms of the title-deeds so
prepared appear in many cases to convey a moreextensive right than was intended
to be given,

or than

could be legally

terms of the title-deeds may
which

other persons may

be so

have

only the right of receiving

; and

whereas

as

to

do

not.

possess

the proprietary right:in the:soil,

the rent or tax payable to Government

the,.inam lands as transferees of the Goyernment,
remove

all doubts

as

to

the

it is apprehended that the

affect the rights and. interests

in lands from which the inams are derived or drawn,

in cases where the. inam-holders
but

giyen

construed

true

intent

and

and

meaning

in respect

of

it is therefore expedient to
of the words

used

in the

said title-deeds and whereas the words “land ” and “lands.”
are used in Madras~
Acts IV of 1862 and IV of 1866 in connection with inams in a sense not-applicable =
to inams, and it is expedient to explain the
in the said.Act; It is enacted as follows :—

true intent and பதப்

of such

words

1. Nothing contained
in any
bitle- deed heretofore issued: to any inam=
holder shall be deemed to define, limit, infringe or destroy the rights of any
description of holders or occupiers of the Jands. from which any inam is derived or
drawn, or to affect the interests of any person other-than the inam-holder named
in the title-deed, and nothing contained in Madras ‘Act IV of 1862, or in Madras ~
Act IV of 1866, shall be deemed to confer or any inam-holder any right to land.
which he would not otherwise possess,

+

THE

PENSIONW
ACT

PASSED

BY

THH

An Act to consolidate
Government
WHERBAS

OF 1871.

GOVHERNOK-GHNEHRAL

and

OF

amend the law relating

of Money

or

INDIA

IN

COUNCIL,

to Pensions and Grants by

land-revenue.

it is expedient

pensions and grants
as follows:—

XXHTI

ACT.

to

by Government

consolidate
of money

and

amend

the

or land-revenue

CHAPTER

law

relating to

; It is hereby

enacted

I,

PRELIMINARY.

1.
This Act may be called ‘‘The Pensions’ Act 1871.’’
It extends to the whole of British India.
And it shall come into force on the date of the passing thereof.
2,
The enactments mentioned in the
schedule hereto annexed
repealed to the extent specified in the third column of the said schedule.
But

money

all rules

in regard

or land-reyenue,

them, made under any
this Act so far as they
i

3..

award and payment of

identification

expression

the pe

“‘grant of money

of Government

CHAPTER
RIGHT

8,

pensions

of the persons

or

entitled

grants of

to

receive

such enactment,
shall be deemed to have been made
are consistent therewith.

In this Act, the

anything payable on
-perquisite or office,

to the

and the

shall be

TO

xcept as hereinafter provided,

or

in respect

land-reyenue’’

of

any right,

under

includes

privilege,

It.

PENSIONS.

no Civil Court shall entertain

any

suit

relating to any pension or grant of money or land-revenue conferred or made
by
the British or any former Government, whateyer may have been the consideration

for any such pension or grant, and whatever may have been the nature of the payment, claim or right for which such pension or grant may have been substituted 2.
5.

Any

person having

a claim relating to any

such

pension

or

grant

may

prefer such claim to the Collector of the District or Deputy Commissioner or other
officer authorized in this behalf by the Local Government;
and such Collector,
Deputy Commissioner or other officer shall dispose of such claim in accordance
with such rules as the Chief Revenue Authority may, subject to the general control
of the Local Government, from time to time prescribe in this behalf,
' See pp. 125-181
; Scope and
of the object,

126—127.

object

2 Classes
applies,

of

suits

to

see pp. 127—129,

டப

section

THE

அடிக்
-14,.

PENSIONS

The Chief Controlling Revenue

ACT.

Authority may, with the consent of the

Local Government, from time to time make rules consistent with this Act respecting
all or any of the following matters :—

(1) the place and
shall be paid ;

times at which,

and

the persons to whom,

any

pension

(2) inquiries into the identity of claimants ;
(3) records to be kept on the subject of pensions ;

{4) transmission of such records ;
ன
(5) correction of such records ;
(6) delivery of certificates to pensioners ;
;
(7) registers of such certificates ;
(8) reference to the Civil Court, under section 6, of persons claiming a right
of succession to, or participation in, pensions or grants. of money or land-reyenue
-payable by Government ;
and generally for the guidance of officers under this Acti
All such rules shall be published in the local official Gazette, and shall there-

upon have the force of law.
- SCHEDULE.
(See Section 2.)
I,—BENGAL

Number

XXIV
:

and year.

of 1793

REGULATIONS.

Title or Subject.

Extent of Repeal,

...| A Regulation for re-enacting, with mo-| The whole.
difications, the rules passed by
the
Governor-General in Council on the
10th June 1791, for determining the
| continuance or discontinuance of the
pensions heretofore paid by the proprietors and farmers of Jand, but included in the jama or revenue pay-|
able to Government at the decennial’
settlement
and also of the pensions
heretofore
paid
from
the
sair,

abolished.
XXXIV

XXIV

of 1795

of 1808

I of 1804

...,

A Regulation for re-enacting, with mo-/The whole.
difications, the rules respecting
the
pensions payable from the Government
Mulki Treasuries in the Province of
Benares,

...|

A Regulation for trying the validity of|The whole,
titles of persons receiving, or elaiming
a right to receiye, Pensions, under the
Denominations of Salianah, Rozinah,
or any other Description of Grant, in
the Provinces ceded. by the Nawab
Wazir to the Honourable the Hnglish
Hast India Company.

...|

A Regulation for the better management)
of the Invalid Jagirdar Establishments}
and of the Invalid Pension Hstablishments,

Sections 23 to 26inclusive.

THE

TRANSFER OF PROPERTY
ACT IV OF 1882.
OF

CHAPTER Y.
OF IMMOVEABLE

LEASES

Nor

ae

PROPERTY.

105.
A lease of immoyeable
property, made for a certain time,

property is a transfer of a right to enjoy such
express or implied, or in perpetuity, in consior of money. a share of crops, service or any
_ deration of a price paid or promised,
other thing of value, to be rendered periodically or on specified occasions to the

transferor by the transferee, who accepts the transfer on such terms.
The transferor is called the lessor, the transferee is called the lessee, the
price is called the premium, and the money, share, service or other oe to be so
rendered is*called the rent!.

106.

In the absence of

lease of immoveable

a contract or local law or

property for

agricultural of

deemed to be a lease from year to year,

usage to the

manufacturing

terminable, on the part

contrary, a

purposes

shall be

of either lessor or

and
lessee, by six months’ notice expiring with the end of a year of the tenancy;
a lease or immoveable property for any other purpose shall be deemed to be a lease
from month to month, terminable, on the part of either lessor or lessee, by fifteen
days’ notice expiring with the end of a month of the tenancy.
Hivery notice under this section must be in writing, signed by or on behalf
party
of the person giving it, and tendered or delivered either personally tothe
who is intended to be bound by it, or to one of his family
or servants at his residence, or (if such tender or delivery is not practicable) affixed to a conspicuous part
of the property.
107,
A lease of immoveable
property from
exceeding one year, or reserving a yearly rent, can

year to year, or forany term
be made only by a registered

instrument,
All other leases of immovyeable property may be made either by a registered
instrument or by oral agreement accompanied by delivery of possession.
Provided that the Local Government may, with the previous sanction of the
Governor-General in Counci), from time to time, by notification in the local official
Gazette, direct that leases of immoveable property, other than leases from year to
year, or reserving a vearly rent, or any class of such leases, may be made either
by unregistered instrument or by oral agreement without delivery of 0886851015,
“108.
In the absence of a contract or local usage to the contrary, the lessor
and the lessee of immoveable property, as against one another, respectively, possess
the rights and are subject to the liabilities mentioned in the rules next following
or such of them

as are applicable to the property

(A)

leased :—

Rights and Liabilities of the Lessor.

(a) The lessor is bound to disclose to the lessee any materal defect. in the
property, with reference to its intended use,of which the former is and the latter
is not aware, and which the latter could not with ordinary care discover’ :

() the lessor is bound on the lessee’s request to put him in possession of the
property? ;

1 See pp. 198—228.

? See pp. 202—207,

7

3 See pp. 209—210.

See pp. 210
— 310,
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- (ce) the lessor shall be deemed

OF

to

387

1882.

contract

with

the lessee that, if the latter

pays the rent reserved by the lease and performs the contracts binding on the lessee,
he may hold

the

property

during

the

time

limited

by

the lease

without

inter-

ruption}, .
The benefit of such
eae shall be annexed to and go with the lessee’s”
interest as such, and may be enforced by every person in whom that interest is
for the whole or any part thereof from time to time vested.
(B) Rights and Liabilities of the Lessee.
(cd) ent during the continuance

of

the

lease

any

accession is

made

to

ihe

property, such accession (subject to the law relating to alluvion for the time being
in force) shall be deemed to be comprised in the lease ? ;
(e) if by fire, tempest or flood, or violence of an army or of a mob, or- esther
irresistible force, any material part of the property be wholly destroyed or rendered
substantially and permanently unfit for the purposes for which it. was let, the lease
shall, at the optain of the lessee, be void ; °

Provided that, if the injury be occasioned by wrongful act or default of the
lessee, he shall noi be entitled to avail himself of the benefit of this provision:
(f) if the lessor neglects to make, within a reasonable time after notice, any
repairs which he is bound to make to the property, the lessee may make the same

himself,

and

deduct

the expense

ek such repairs with

interest from the rent, or

otherwise recover it from the lessor;

(g) if the lessor neglects to make any payment which he is bound

to make,

and which, if not made by him, is recoverable from the lessee or against the
property, the lessee may make such payment himself, pe deduct it with interest
from the rent, or otherwise recover it from the lessor;
)
=f
(h) the lessee may remove, at any time during the continuance of the lease,
all things which he has attached 0 the earth, provided he leaves the property in
the state in which he received it ;
(i) when a lease of uncertain duration determines by any means except the
fault of the lessee, he or his legal representative is entitled to all the crops planted

_ or sown by the lessee, and growing upon the property when the lease
and to free ingress and egress to gather and carry them
(j) the lessee may transfer absolutely,

determines,

; 5

or by way

of

mortgage

theawhole or any part of his interest in the property, and any

or

transferee

sub-lease

of

such

interest or part may again transfer it.
The lessee shall not, by reason only of such
transfer, cease to be subject to any of the liabilities attaching to the lease ; ®
Nothing in this clause
untransferable right

default has been
Management
lessee;
(k)

of

shall

occupancy,

made

in

paying

of a Court of Wards,

be

deemed

the

farmer

revenue, or

to

authorize

of

an

the lessee

to BSE his interest
Se

the lessee is bound to disclose

to the

lessor

a

tenant having an.

estate in respect of which

of an estate under the

as such tenant,
any fact as to ie

farmer;

or0

nature or

extent of the interest which the lessee is about to take, of which the lessee is, and
the lessor is not, aware, and which materially increases the value of such
interest ;°®

1 See pp. 211—214,
* See p. 214—915.

* See p. 216,

:

:

4 See pp. 216—218.
© See p. 218.

® Duties of lessee, see p. 919-990.
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(1); the lessee is bound to pay

OF PROPERTY

or tender,

ACT.

at the proper.time and place, the

premium or rent, to the lessor or his agent in this behalf ;
(m) the lessee is bound to keep, and on the termination of the

lease to

restore, the property in as gooda condition as it was in at the time when he was put
in possession, subject only to the changes caused by reasonable wear and tear or
irresistible force, and to allow the lessor

and

during the term, to enter upon the property,

his

agents,

at all

reasonable times.

and inspect the condition

thereof; and

give or leave notice of any defect in such condition; and, when such defect has been
caused by any act or default on the part of the lessee, his servants, or agents,

he is

bound to make it good within three months after such notice has been given or left ;
(m) if the lessee becomes aware of any proceeding to recover the property or
any part thereof, or of any encroachment made upon, or any interference with,

the lessor’s ‘rights concerning such property, he is bound to give, with reasonable
diligence, notice thereof to the lessor;
(0) the lessee may use the property and its products »(if any)as a person of
ordinary

prudence

would use them if they were

permit another to use, the property for

his own;

a purpose other

but

he must not

use, or

than that for which it

was

leased, or fell timber, pull down or damage buildings, work mines or quarries not
open when the lease was granted, or commit any other act which is destructive or
permanently injurious thareto ;
(p) he must not, without the lessor’s consent, erect on the property any
permanent

structure,

except for agricultural purposes;

(q) on the determination

of the lease, the lessee is

bound to put

the

lessor

into possession of the property.
109. Tf the lessor transfers the property leased or any part thereof, or any
part of his interesttherein, the transferee, in the absence ofa contract to the
contrary, shall possess all the rights and, if the lescee so elects, be subject to all
the liabilities of the lessor, as to the property or part transferred so long as heis the
owner of it; but the lessor shall not, by reason only of such transfer cease to be

Subject to any of the liabilities imposed upon him by ‘the lease, unless the lessee
elects fo treat the transferee as the person liable to him:
Provided that the transferee is not entitled to arrears of rent due before the
transfer, and that, if the lessee, not*having

reason

been made, pays rent to the lessor, the lessee shall
over again to the transferee,

to believe that

not be liable

such transfer has

to

pay such rent
த

The lessor, the transferee and the lessee may determine what proportion
of
the premium or rent reserved by the lease is payable in respect of the part so
transferred, and, in case they disagree, such determination may be made by any
Court haying jurisdiction to entertain a suit for the possession of the property

leased.
110.
Where the time limited by a lease of immoveable property is expressed
as commencing from a particular day, in computing that time such day shall be
excluded.
Where no day of commencement is named, the time so limited begins
from

the making of the lease,

Where the time so limited is a year or a number of years, in the absence of
an express agreement to the contrary, the lease shall last during the whole anniver- —
sary of the day from which such time commences.
Where the time so limited is expressed to be terminable before its expiration, |
and the lease omits to mention at whose option itis go terminable, the lessee,
and
‘not the lessor, shall have such option,

ACT
114.

389

IV oF 1882.

A lease of immoveable

property

determines—

(a) by efflux of the time limited thereby:
—by

_ (b) where such time is limited conditionally on
the happening of such event:

(c) where

the interest

of the

power to dispose of the same extends
happening of such event;

lessor in the
only to, the

the happening of some event

property

terminates

happening

on, or his

of any event—by

(d) in case the interests of the lessee and the lessor in the whole
property become vested at the same time in one person in the same right?:
(e) by express

surrender; * that is to

say,

in

case

the lessee

une

of the

yields up his

interest under the lease to the lessor, by mutual agreement between them;
(f) by implied surrender:
(9) by forfeiture;

that is tosay,

(1) in case

condition which provides that, on breach
lease shall become yoid; or (2) in case the
by setting up a title in a third person or by
case the lessor or his transferee does some

the lessee

breaks an express

thereof, the lessor may re-enter, or the
lessee renounces his character as such
claiming title in himself; and
in either
act showing his intention to determine

the lease:
(80) on the expiration of a notice to determine the lease, or to quit, or of
intention to quit, the property leased, duly given by one 00
to the other.

Illustration to clause (f).

;

A lessee accepts from his lessor a new lease of the property leased, to take
effect during the continuance of the existing lease.
This is an implied surrender
of the former lease, and such lease determines thereupon.
=
112.
A forfeiture under section one hundred and eleven, clause (ர), . is
waived by acceptance of rent which has become due since the forfeiture, or by
distress for such rent, or by any other act on the part.of the lessor showing an
intention to treat the lease as subsisting’:
Provided

that the lessor is aware that the forfeiture has been incurred:

Provided: also that, where

rent is

accepted after the institution

of a suit

to

eject the lessee on thé ground of forfeiture, such acceptance is not a waiver’.
1413.
A notice given under section one hundred and eleven, clause (h), is
waived, with the express or implied consent of the person to whom it is given, by
amy act on the part.of the person giving it showing an intention to treat the lease

as subsisting.
Illustrations,
(a) A, the lessor, gives B, the lessee, notice to quit the property leased,
The notice expires.
B tenders, and A accepts, rent which has become due in
respect of the property since the expiration of the notice.
The notice is waived.
(o) A, the lessor, gives B, the lessee, notice to quit the property leased,
The notice expires, and B remains in possession.
A gives to B as lessee a second
notice to quit.
The first notice is waived.

114.

Where a lease of immoveable

property

has determined

by forfeiture

for non-payment of rent, and the lessor sues to eject the lessee, if, at the hearing of
the suit, the lessee pays or tenders to the lessor the rent in arrear, together with

' See pp, 220-221,

ம* See pp. 221. aan

*

.

5 See pp. 222-296,

390

THE

TRANSFER
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interest thereon and his full costs of the

PROPERTY
suit,

thinks sufficient for making such payment
lieu of making a decree for ejectment,
forfeiture; and thereupon the lessee

feiture had not occurred.

தடம்,

or gives such security

within

fifteen days,

as the

Court

the Court may, in

pass an order relieving the lessee against the
shall hold the property leased as if the for-

415.
The surrender, express or implied, of a lease of immovyeable property
does not prejudice an under-lease of the property or any part thereof previously

granted by the lessee,
regards the amount

on terms

and

conditions

substantially

is made for the purpose of obtaining a new lease, the
tracts binding

on, the under-lessee shall

able by the lessor.
The forfeiture

the same

of rent) as those of the original lease; but, unless

of such

be

rent payable by, and the con-

respectively

a lease annuls

(except as

the surrender

all such

payable to

under-leases,

and

enforce-

except where

such forfeiture has been procured by the lesgor in fraud of the under-lessees, or
relief against the forfeiture is granted under section one hundred and fourteen,
116.
Ifa lessee or under-lessee of property remains in possession thereof.
after the determination of the lease granted to the lessee and the lessor or
his
legal representative accepts rent from the lessee or -under-lessee, or otherwise
assents to his continuing in possession, the lease is, in the absence of an agreement
to the contrary, renewed from year to year, or from month to month, according to
the purpose for which the property is leased, as specified in section one hundred
and six.

Lilustration.
(a) A lets a house to B for five years.
B underlets the house toCG ata
monthly rent of Rs. 100.
The fiye years expire, but C continues in possession of
the house and pays the rent to A.
O’s lease is renewed from month to month,
(o) A lets a farm to B for the lite of GC.

sion with A’s assent.
117,

G dies, but B

continues

B’s lease is renewed from year ta year,

None of the provisions of this Chapter apply to leases

purposes, except in so far as the Local Government,

in posses-

்
for agricultural

with the previous sanction of

the Governor-General in Council, may by notification published in the
local official
Gazette declare all or any such provisions to be applicable, in the case
of all or any

of such leases together with, or subject to, those of the
being in force},

Such notification shall not
the date of its publication,

local law, if any, for time

take effect until the expiry of six months

' See pp, (7-209,
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MALABAR

TENANTS’

ர
An

Act

COMPENSATION

ACT I OF 1900.
to

secure

to

Tenants

in the

Malabar

eo
District

ACT.

ae

Compensation

for:

Improvements.
WHEREAS
it
improvements made
follows :—

is expedient to amend the law relating to compensation for
by tenants in the Malabar District ; It is hereby enacted as.

¢
“4.
This Act may be called the Malabar Compensation for Tenants’ Improvements Act, 1899, and it shall be applicable to the whole of the Malabar District.

2.

(Repealed by Act XT of 1901.)

3.
context—

In

this

Act,

unless

there

is

something

repugnant

in

the

subject

or

(1) “tenant,” with its grammatical variations and
cognate
expressions,
includes a persgn who, as lessee, sub-lessee, mortgagee,
or sub-mortgagee, or in
good faith believing himself to be lessee, or sub-lessee, mortgagee, or sub-mortgagee
of land, is in possession thereof, or who, withthe bona fide intention of attorning and paying the customary
rent to the person entitled to cultivate or let
waste-land,
but without
the permission
of such person, brings such land under

cultivation,

and is in occupation thereof as cultivator ! :

(2)
‘‘ ejectment
mortgaged.
(3)

the value

’’

includes

‘‘ improvement

of

the

holding,

redemption

’’ means

any

is suitable

was let mortgaged,

or

work

to

recovery

or product

it,

of possessson

of a

and consistent

work

whioh

of

land

adds to

with the purpose

for

which

the holding

or occupied.

works

4.
Until the contrary is shown the following works or the producis of such
shall be presumed to be improvements for the purposes of this Act :-—
(௧)

the erection of dwelling-houses,
and farm buildings ;

(6)

ths
construction
of tanks, wells, channels,
dams, and other
works for the storage or supply of water for agricultural or
domestic purposes ;

(c)

the preparation

(d)

the conversion

of one-crop

(௪)

the

reclamation

drainage,

buildings

appurtenant

of land for irrigation ;
into two-crop

from

land:

rivers or

other wasters,

tection from floods, or from erosion or other damage by
ofland used for agricultural purposes, or of waste-land
is culturable ;
i Meaning

Kurnum

vy.

of

tenants.

Thakaria

thereto,

Ohuriya

Chiruthan,

388

Mad,

954

i

(F.B.)

or prowater,
which

.

க
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(f) the reclamation, clearance, enclosure, or permanent improvement
' of land for agricultural purposes ;
(g) the renewal or reconstruction of any of the foregoing
alterations therein or additions thereto;
(h) the planting or protection and

—

i
works,

maintenance of fruit- ve

or

timber-

trees, and other useful trees and plants.
5.

(1) Every

improvements

tenant

shall,

on

ejectment, be entitled to

compensation

for

which haye been made by him, his predecessor in interest, or by any

person not in occupation at the time of the ejectment who derived title from either
of them, and for which compensation has not already been paid; and every tenant
to whom compensation is so due shall, notwithstanding the determination of the
tenancy or the payment or tender of the mortgage-money (if any), be entitled to

remain in possession until ejectment in execution
(2) A tenant so continuing
hold as a tenant subject to the
may be.

in possession

terms

oi a decree or order of Court’.
shall,

of his lease

during

or of the

such

continuance,

mortgage,

as the case

6. (1) Inasuit for ejectment instituted againsta tenant in which the
plaintiff succeeds and the defendant establishes a claim for compensation due
under Section 5 for improvements, the Oourt shall ascertain, as provided in
sections 9 to 18, the amount of the compensation, and shal pass a decree declaring
the amount so found due, and ordering that, on payment by the plaintiff into
Court of the amount so found due, and alsothe mortgage-money (if any), the
defendant shall put
ments thereupon.
(2)

the plaintiffinto

possession

of

the

If in such suit the Court finds any sum of

to the plaintiff for

rent or

otherwise in

land

money

respect of

with the

improve-

due by thedefendant

the tenancy,

the Court shall

set-off such sum against the sum found due under sub-section (1), and shall pass
a decree declaring as the amount payable to him on ejectment the amount (if any)

remaining due to the defendant after such set-off.
' (8) The amount of compensation for improvements made subsequent to the
date up to which compensation for improyements has been adjudged in the decree
and the re-valuation of an improyement for which compensation has been so
adjudged when and in sofar as such re-valuation may

be

necessary

with reference

to the condition of such improvement at the time of ejectment, as well as any sum
of money accruing due to the plaintiff subsequent to the said date for rent or
otherwise in respect of the tenancy, shall be determined by order of the Court
executing the decree, and the decree shall be varied
(4)

Hyvery matter arising under sub-section

in accordance with such order.
(3) shall

be deemed to be a question felating to the execution of a decree within the meaning of clause (c) of section
944 ot the Code of Civil Procedure.

1 The

right

of the

tenant to claim

improvements is not limited to his lessor
only,
Churiya
Kurnum v. Thakaria
Chiruthan, 88 Mad. 954 {F.B.); not
necessary that they should be effected

“oy the tenant himself, but sufficient if
they are on the land at the time of

ejectment, even றத் they were made
by the previous occupant, Thupian
v.
Kasim

Sait,

17

I. C.

433;

Raman

v.

Pazhiyot Mankkal Karnavan 28 M.L.J.
184; out see Azinchw Menon
மியா 2010 Kal, 28 1.6. 389.

y. Vishnu

|

y

va
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sections

9, 10,

amount of compensation to be awarded for an improvement shall be
the way prescribed

by

any

of

the

said

sections

which

and 11,

ascertained

the
in

is most favourable to the

tenant,

Tilustrations.
(a) The compensation to be awarded for a jack tree as
tained under section 9 tobe Rs. 7,

but

for

the

same

a fruit-tree

tree

as

a

is ascer-

timber tree it is

ascertained under section 10 to be Rs. 10.
(b) The
tion

compensation

is ascertained

under

to

be

section

awarded
10

to

Rs. 100,

be

for

an

immature

Rs.

20,

but

casuarina

planta-

section

11 to be

under

்

In each case, the Court shall award the higher amount.

48. When the improvement consists in the protection and maintenance of
timber or fruit-trees or of other useful trees or plants not sown or planted by any
of the persons mentioned in section 5, or of such trees or plants spontaneously
grown prior to the commencement of the tenancy, the compensation to be awarded
shall

be

the

proper

cost

of

such

protection

aud

maintenance

ascertained

as

provided in sestion 11,
4%.
The Local Government may prepare, for the whole or any part of the
Malabar District, tables showing the maximum and the minimum rates of com-

pensation to be awarded under this Act for allor any class of improvements, and
when such tables haye been published the amount awarded as compensation
under section 9, 10, 11, and 12, shall not, except where the Court

is

satisfied that

there has been exceptional care, skill, or enterprise on the part of the tenant,
exceed such maximum rates, nor shall it in any case be less than such minimum
rates.
்

15.

(1) For the purpose of

determining

awarded under this Act, the Local Government

the amount of compensation to be
may

prepare tables

for the whole

or any part of the Malabar District showing all or any of the following matters! ;—(a) the price of cocoanuts, arecanuts, pepper, and paddy;
(b) the cost of—
(i) cultivating and harvesting a crop of paddy;
(ii) planting, protecting, and maintaining a cocoanut tree, an
arecanut tree, a jack tree, and a pepper vine until the

tree or yine is in bearing ;
(iii) protecting

and

maintaining a cocoanut

tree,

an

arecanut

tree, a jack tree, and a pepper vine for one year when in
bearing.

(2)

The tables prepared under this section shall on publication be receivable

in evidence, and the rates and amounts therein specified shall be presumed to be
the proper rates and amounts until the contrary is proved; provided that, in so far
as such tables prescribe prices of products, the presumption
except by proof of the average
16.

In respect of any

shall not be rebuttable

price as provided in section 16.
product for

which

no

table

showing

the

price

has

been published, and whenever the presumption under section 15 as to price is sought

1 Value of tables, Ashtamoorthi Nambudri y. Pathuma, 17 J, 0, 194,

ACt
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to be rebutted, the Court shall adopt, as the money value for the purpose of award
ing compensation under section 9, the average price, as nearly as may be ascertainable, in the taluk
where the landis
situated,
immediately preceding the institution of the suit.

17.
Malayalam

for

a

period of

The tables prepared under this Act shall be published
in the Fort St.

George

and

kept publicly posted in the Courts having

Malabar

District

jurisdiction

ten

years,

in English and

Gazettes,

and

over the area to

shall

be

which the

tables apply.

The Local Government may be like publication cancel or vary from time to
time the tables so published.
18. When trees are planted in excess of the following scale, the Court, if
satified that, in the circumstances of the particular case, the land is oyerplanted,
may, notwithstanding anything hereinbefore contained, either-refuse to grant any
compensation,

or may grant compensation at a lower

rate for

so many

of the trees

as are in excess of the scale and are immature :—
Cocoanut trees

Eee

ees

Arecanut trees

ee

ட்ப

10

As

Jack trees

ma

aa

ர:

ப்

...

In the case of a mixed garden each tree shall
fraction of an acre according to the above scale.

--. 120 per acre,

be

100]

allowed

a

proportionate

19. Nothingin any contract made after the Ist day of January 1886
shall take away or limit the right of a tenant to make improvements and to
claim compensation for them in accordance with the provisions of this Act:
. Provided that nothing herein contained shall affect any agreement in writing
registered made after the effecting of the improvements settling the amount of
compensation

due therefor at the date of such agreement}.

20.
Nothing in this Act shall be construed as taking away the right of any
person who may be entitled by law or custom to claim compensation for any

improvements other than those dealt with under the provisions of this Act,

\

!

A contract under which the tenant

agrees to accept compensation for improvements according to local custom is
not a special contract which will debar
the tenant from claiming compensation,

Kerala Varma Valia Rajah y. Ramunni,
83 Mad. 218; Sreeman
Vickraman v.
Ananda Pattar, 34 Mad. 61.
As to the effect of contracts entered

into by the tenant

before

the Act pres-

cribing

lesser

rates,

Rander

Purayil

Kunhasor v. Neroth Kunhi Karnan, 32
Mad. 1 (F.B), explained in Sreeman
Vickraman vy. Ananda Patter, 34 Mad.
61; Peria Amma vy, Moothoram, 36 Mad.
410; Kochu Rabia v. Abdurahman, 38
Mad. 589 (F.B); Abdulla Rowthan v.
Raja Vasudeva Ravi Varma, 29 M.L.J,
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THE

MADRAS ESTATES
ACT

An

act

to declare

and

amend

I

the

OF

Law

LAND ACT

1908.

relating

to

the

Holding of Land in

Estates in the Presidency of Madras.
WHEREAS it is expedient to amend and declare the law relating to the
holding of land in estates in the Presidency of Madras; It is hereby enacted as
follows :—

:

CHAPTER

I.

PRELIMINARY.
4. This Act may be called the Madras Fistates Land Act, 1901 :1
it shall come into force on the first day of July 1908:
and it shall extend to the whole of the Presidency of Madras except the
Presidency Town, the district of Malabarand the portion of the Pee district
known

as the South-Hast

2.

of 1890 are hereby
8.

Wyanad.

'

Madras Acts VIIL of 1865 and II of 1871 and section 7 of Madras Act IIT
repealed.

In this Act, unless

there

is

something

repugnant

in the subject

or

‘context :—

;

(1) ‘‘ Agriculture” with its grammatical variations and cognate
shall include horticulture?,
(2) “‘ Histate ’’

expressions

means

(a) any permanently settled estate or temporarily settled zamindari ;
(b) any portion of such permanently settled estate or temporarily
‘
settled zamindari which is’separately registered in the
பட் of
the Collector;

(c) any unsettled palaiyam or jagir ;
(d) any village of which the land reyenue

alone

has been

inam to a person not owning the kudivarm thereof,

the

grant

British
(e)

any

has

been made,

Government,

or any

confirmed
separated

or
part

granted in

provided

recognised
of such

portion consisting of one or more villages of any
specified above in clauses (a), (6) and
(c) which

by

that

the

village;

of the estates
is held. on a

permanent under-tenure.

(8) * Holding ’’ means a parcel or Rarcels of land held
or engagement

under a த

puttah

in a single village.

Provided that if the land-holder and ryot so agree in writing any portion of
a டப் as above defined shall be treated as a separate holding.
1
4

Object of the Act, seep.175.
. .
Meaning of agriculture, Raja of

Venkatagira
v, Javempa ட...
38 Mad 7388...

+

-
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(2) has at the time of any letting by the land-holder after the passing
of this Act, remained without any occupancy rights being held
therein at any time within a continuous period of not less than
ten years immediately prior to such letting,
and inclades ryoti land in respect of which before

the passing

of this Act the land-

holder has obtained a final decree of a competent Civil Court establishing that the
ryot has no occupancy

right, andso long as no right of occupancy has been acquired

subsequent to the date of such decree.
(8) ‘‘ Pay’’, “‘ payable’? and “‘ payment ’’ used with reference to rent include
‘* deliver,’ ‘‘ deliverable’? and “‘ delivery.’’
(9) ‘Prescribed’?
ment

by

means prescribed from time to time by the

notification in

Local Goyern-

the Official Gazette.

(10) “Private land’? means the domain or home-farm land of a land-holder by
whatever

designation

known,

such

as kambattam,

khas, sir or

pannai.

(11) “ Rent’? means whatever is lawfully payable in money
both to a land-holder for the use or occupation of landin his estate
of agriculture, and includes whatever is payable on account of the
ment of water supplied or taken for cultivation of land, where the
water

has

not been

consolidated

with the rent payable for the land’.

For the purposes of sections 59 to 72, 77 to 131, 143
and the

or in kind or in
for the purpose
use and enjoycharge for such

to 148, 165. 210 and 211

schedule, rent includes also

(a) any local tax, cess, fee or sum payable by a ryot as such in addition
to the rent due in respect of land according to law or usage
having the

force of law and also money

recoverable under any

enactment for the time being in force as if it was rent;

(b) sums payable by a ryot as such

on account of pasturage

fees and

fishery rents;

ந

(6) Repealed by Section 2 of Act IV of 1909,
(12)

‘Revenue field ’’

which a definite rent

means asurvey field, or any field or parcel, of land, on

is payable,

or which in’case of

dispute may

ve declared by a

Collector to be a revenue field.
(13)

‘‘ Revenue officer’’

means

a Collector and includes

any person

appoin-

ted by the Local Government whether by name or in yirtue of his office to exercisé
any of the functions of a Revenue officer under this Act.
(14) “Revenue year ’’ means the year

(15)

‘ 9௦7?

means a person who

ending on

the 30th June.

holds for the purpose of agriculture ryoti

land in an estate on condition of paying to the land-holder the rent which is legally

due upon it.

(16) ‘‘ Ryotiland’’ means
land, but does not

cultivable land in an estate other than private

include—’

(a) tank-beds.
(6) threshing-floors,

cattle-stands,

»village-sites,

and

situated in any estate which are set apart for the

other

of the villagers.

1 Meaning of rent, p. 182.
1 See pp. 175—176; Character

can

lands

common

neyer be changed, pp. 178—179.
:

use

AOT

I OF

1908.
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(c) lands granted on service tenure either free of rent or on favourable
rates of rent if granted before the passing of this Actor free of

rent if granted

after that

date, so long

as the service

tenure

subsists.

(17) “ Signed ” ‘includes stamped with the name of the person purporting to
sign.
(18) “ Tahsildar” includes a Deputy Tahsildar.
(19) “ Village” means any local area situated in or constituting

an estate

which is designated as a village in the revenue accounts and for which the revenue
accounts are separately maintained by one or more karnams or which is now

recognised

by the

Government

Local Government or may

thereafter

for the purposes of this Act to bea village,

be
and

declared by the Local
includes

any

hamlet

or hamlets which may be attached thereto.
CHAPTER
GENERAL

4.

Subject to the provisions

of

ரா,

RIGHTS.

this Act,

a land-holder is entitled to collect

rent in respect of all ryoti land in the occupation of a ryot.
5. (1) The rent of ryoti land together with any interest

(
which may be due

in respect thereof, shall be a first charge upon the holding and upon the produce
of the holding or any part thereof, provided that, if gathered, the produce isin the
custody or possession of the ryot or deposited on the holding or ona threshing
floor or place for treading out grain, or the like, whether in the fields or within the
homestead.

(2) Nothing in
Government.

this

section

shall

be deemed

to

affect

any

right

of

the

6. (1) Subject to the provisions of this Act, every ryot now in possession or
who shall hereafter be admitted by aland-holder to possesion of ryoti land not
being old waste situated in the estate of such land-holder shall have a permanent

right of occupancy
in his holding but nothing contained in this sub-section shall
affect any permanent right of occupancy that may have been acquired in land
which was

old waste before the commencement

Explanation.—For the purpose of this
ryot now in possession ” shall

include

of this Act!,

sub-section,

every person

who,

the

expression

having

“ every

held land

as a

ryot, continues in possession of such land at the commencement of this Act,
(2) Where land held by a ryot with a permanent right of occupancy is
surrendered or abandoned or, save in the cases falling within sub-section (4) of
section 8, and the exception to section 8, comes into the possession of the land-holder
and the land-holder admits any person to possession of the same within the period
of ten years from the date of the surrender, abandonment or coming into posses-

sion, the person so admitted shall have a permanent right

of occupancy therein,

Explanation.—Every land-holder who shall have received or recovered any
payment under section 45 from any person occupying ryoti land other
than old
waste shall be deemed to have thereby admitted such person to possession, unless

within two years from the date of receipt or recovery of payment or the first of
1 acquisition as holding in an estate,
177-178 ; by a trespasser, 183-184,
றற.

176-177

or

under

a

land-holder,

400.
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shall file asuib

before the

Collector

ue

person.

(3) When a ryot is admitted
ful for the land-holder

to the occupation

of old

waste it shall

to let it on such terms as may be agreed on

be law-

between

them ;

but such admission shall not in itself confer upon the ryotso ‘admitted a permanent right of occupancy inthe land so let: Provided that this sub-section shall
not affect any special rights which by law or by custom the ryots may have in the
waste land of the estate.

—

(4) Admission to waste land under a contract for the pasturage of cattle and
admission to land reserved bona fide by a land-holder for forest under a contract for

the temporary cultivation thereof with the agricultural crops shall not by itself
confer upon the person so admitted a permanent right of occupancy.
or entitle
him to the benefit of

section

157;

nor

shall

letting and use ior pasturage or temporary

such

(5) When a land-holder has reclaimed
hired labour he may

by contract

in

Jand,

by

reason

only of such~

cultivation, be come ryots land.

writing

waste

land

prevent

any

by

his

own servants or

person

from acquiring a

permanent right of occupancy-in respect of the said land during a period
years from the date

of the first cultivation after

(6) A person holding land as an ijaradar
while

so

holding,

acquire

otherwise

than

of thirty

reclamation.

or farmer

by

inheritance

of the
or

rent

shall not,

devise

a

tight of

_ occupancy in any land comprised in the ijara or farm.
Explanation.—A

person having a right of occupancy in land does not lose

it

by subsequently becoming interested in the land as land-holder or By subsequently
holding the land in ijara or farm.
:
7.

Nothing

reservation
8.

in this

of mining
(1) Wheneyer

Actshall

affect any

right

of a land-holder

to

make a

rights on admitting any person to possession of ryoti land.
before

or

after. the

commencement of this Act the entire
interests of the land-holder and the occupancy
90. in any laud in the holding
haye become united by transfer, succession or otherwise in the same person, such

person shall have no right to hold

the

land as aryot

holder; bué nothing in this sub-section

shall

but shall hold

prejudicially

third person.

it as a Jand-

affect the right of Dy

(2) Whenever before or after the commencement of this Act the occupancy
right in any land shall haye been transferred to a person jointly interested in the|
land as land-holder, he shall be entitled to hold the land subject to the payment
to his co-land-holders of the shares of the rent which may from time to time be
payable to them, and if such transferee lets the land to a third person, such third
person shall be deemed
(8) The merger

tO be an occupancy
of the

occupancy

ryot in respect of the land.
right

under

sub-sections

(1)

and

(2)

shall not have the effect of converting ryoti land into private land.
(4) In cases where the interest of the ryot in the holding has passed to the
land-holder by transfer for valuable consideration before the passing of this Act

otherwise than at a sale for arrears of rent, or has passed by inheritance, the land-

holder shall have the right for a period of twelve years from the passing of this Act
of admitting any person to the possession of such’ land on such terms as may be»
agreed upon between them, and the person so admitted shall not be entitled during
such period to the benefit of the provisions of section 46,
+

—
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the Jand-holder

the passing of this Act, the land-holder shall have

the same

by

inheritance after

right

for

a

period

of

twelve years from the date of succession,
Heaception,—Notwithstanding anything contained in this section where, before
or after the commencement of this Act, the kudivaram interest in any land comprised in an estate falling within clause (d) of sub-section (2) of section 3 has been
or is acquired by the inamdar,

9.
or

such land shall cease to be part of the estate 1,

No land-holder shall as such be entitled to ejeét a ryot from his holding

any part thereof otherwise than in accordance with the provisions of this Act ?.
10.

(1) All

rights of occupancy shall be heritable, and shall be transferable

- by sale, gift or otherwise °.
(2) If

a

ryot

dies

intestate

im respect

of

a right of occupancy and withou

leaving any heirs except the Crown, his right of occupaney shall be extinguished
but the land in respect of which he had such right of occupancy shall not cease to
be ryoti land.
di. A ryot may use the land in his holding in any manner which does not
materially impair the yalue of the land or render it unfit for agricultural purposes4,
12,

Subject to

any

rights

which

by

custom

or

executed by the ryot before the passing of this Act are
every occupancy ryot shall have the right to use, enjoy
in his holding and in the case of trees which after the
planted by the ryot or which may naturally grow upon

by

contract

in

writing

reserved to the land-holder,
and cut down all trees now
passing of this Act may be
the holding he shall have

the right to use, enjoy and cut them down, notwithstanding any contract or custom
to the contrary.
43.
(1) Where a ryot has a permanent right of occupancy in his holding,

neitheréthe ryot nor the land-holder shall as such be entitled to prevent the
other from making an improvement in respect of the holding except on the ground
that

he

is willing to make it himself.

(2) Ifboth

the ryot and the land-holder wish to make the

same

improve-

ment, the ryot shall have the prior right to make it, unlegs it affects the holding of
another ryot under the same land-holder, in which case the land-holder shall haye

the prior right,

(9) Notwithstanding

any usage or convract to the contrary,

a ryot shall not,

by reason of making an improvement at his sole expense, become liable to pay a
higher rate of rent on account of any increase of production or of any change in
the nature of the crop raised as a consequence of such improyement, °
்
44.

A non-occupancy

ryot shall be

entitled in due

reclaim, clear, enclose, level, terrace or remove silt from his

course of husbandry

holding,

to

and to con-

struct, maintain and repair a well for the irrigation of the holding with all works
incidental thereto, but shall not be entitled to make any other improvement in res-

pect of his holding without the land-holder’s permission,
45,

Ifa question arises between aryot

right to make

an

an improvement,

improvement,

aud

or (0) as to whether

the Collector may,

on

the
a

land-holder,

particular

the application of either

question.

work

(a) as

tothe

is or

will be

party, decide the

்

1 See pp. 194—196

‘ See pp.

2 See pp. 179—184..
8 See p. 179.

5 886 றற, 180-181,
:

51

179—180,

் ்

402

THE

MADRAS

ESTATES

LAND

ACT.

16. (1) Aland-holder may apply tosuch Revenue officer as the Local Government may

appoint, to register any

which has been lawfully made

improvement

at his‘expense

which

he

has

lawfully made or

or which he has assisted a ryot in ~

making.
(2)

The application shall be

and shall be verified in such
Government

in such form, shall contain such information,

manner, by local inguiry or otherwise, as the

Local

may by rule direct.

(3) The officer receiving the application may

Within twelve months from the date of the

reject it if ithas not been mada

completion of the work.

47. (1) If any land-holder or ryot of a holdiig desire that evidence

relating —

to any improvement made after the passing of this actin respect of a holding
shall be recorded, he may. apply to the Collector, who shall thereupon, at a time
and place of which notice shall begiven to both parties,

record

the

evidence, unless

for reasons to be recorded he considers that there are no grounds for the application.
(2) When any matter has been recorded under this section, the record shall
be admissible in evidence in every subsequent proceeding between the’ Jand-holder
and ryot or any persons claiming

18.

under them,

Notwithstanding anything contained in sections 13, 14 and 15, the ryot

shall be entitled to make
lings, enclosures

temporary

wells,

or other works or petty

water

channels,

alterations

or

embankments,

repairs

to

such

leyel-

works

are made in the ordinary course of cultivation, and the provisions of section
shall not apply to such works or repairs.
19,

as

17

Except as otherwise specially provided in this Act, the relations between

a ryot and his tenants, or between a land-holder and a tenant of his private land,
and the rights of any other owners of land, are not regulated by the provisions of
this Act.

20. Threshing floors, cattle-stands, village sites, and other lands situated
in any estate which are set apart for the common use of the villagers shall not be
assigned or used for any other purpose without the written order of the District
Collector subject to such rules as the Local Government may make in this behalf,
Haplanation.—Any

land

which

has

been

so set apart by

the land- holder

subsequent to the permanent settlement shall revert to the land-holder when, in the
opinion of the Collector, it is no longer required for any communal purposes,
Nothing in this section shall apply to tank-beds
rights of the land-holder over them,

21.

Any person occupying any

of the

lands

in any

estate or affect

mentioned

—

the

in section 20 for

any purpose other than that for which the land is so set apart or contrary to the
rules framed by the Local Government may at any time within thirty years from
the commencement of such occupation be summarily evicted by the Collector in
the manner provided by the Madras Land Encroachment Act, 1905, and any
crop, product,

construction

-or

thing

lands shall be applied to such communal
adjudge.
22,

The provisions

raised, erected

purposes

or depositedon

as the

District

of sections 10 to 14 of the Madras

Act, 1905, shall upply, as far may
Act,
.

be,

to orders
-

Tand

or upon the

Collector
;

may

ட வட்ட.

under sections 20 and 21 of this ,
.
:

க்

ACT
23,

When

in any

whether any landis
presumed to be ryoti

suit

I OF

or proceeding

old waste
land other

PROVISIONS

it becomes necessary

to

determine

orryoti land other than old waste, it shall
than old waste until the contrary is proved,

CHAPTER
GENERAL
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RELATING

TO

be

III.
THE

RATES

OF

RENT

PAYABLE

BY RYoOTS,
24.

The rent ofaryot shall not be enhanced except as provided

by this Act,

25, Hivery ryot admitted by the land-holder after the commencement of this
Act to possession of ryoti land other than old waste shall be boundto pay rent ata
rate not exceeding the rate prevailing for similar lands with similar advantages in
the neighbourhood, or, in case such rate cannot be ascertained, ai such rate as
the Collector may on application decide to be fair and equitable.
Nothing in this section precludes the land- holder from receiving any premium
when the ryot is admitted into possession; but a ryot so admitted shall under
no circumstances become liable to make any payment to the land-holder after his
admission by way of premium or other consideration for such admission ; nor shall
any holding of the ryot be subjected to any charge in respect of any such premium
or consideration or part thereof,
26.
(1) Where for the purpose of clearing and bringing waste lands in the
estate into cultivation or for the purpose of making any permanent improvement
or for planting trees on the holding or where under a contract made prior to the
commencement of this Act for any premium, loan or other valuable consideration,
a ryot has accepted a puttah irom
or has entered into an engagement with his
Jand-holder at a rate of rent lower than
the lawiul rate previously payable upon
the land or than the rate lawfully payable upon land of similar description and
with similar advantages in the neighbourhood,
such rent shall not be liable to
enhancement during the period for which such lower rate is payable by contract
or custom, so long, as the ryot shall substantially fulfil the terms upon which and
_ the purposes for which such lower rate was allowed.

(2) After the expiry of

the

period for

which.

such

lower

rate of

rent is —

payable or if the terms upon which and the purposes for which such lower rate was
allowed have not been substantially fulfilled, the land-holder shall be entitled to’
the full rate.
;
்

(8) Except as provided by sub-section (1) no rate of rent at

which land may

have been granted by a Jand-holder shall be binding upon the person entitled to.
the rent after the lifetime of the land-holder if such rate is lower than the lawiul
tate payable by the ryot before the date of the grant upon the land or upon land—

of similar description and with similar advantages in the neighbourhood.
27,
conditions

Ifa question arises as to the amount of rent payable by a ryot or the
under which he holds in any revenue year, he shall be presumed,

until the contrary is shown,

to holdiat the same rate and

tions as in the last preceding reyenue year,

under the

்

same

condi-

;
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28,
In all proceedings under this Act the rent or rate of rent for the
time being lawfully payable by a ryot shall be presumed to be fair and equitable
until the contrary is proved.

29,
ing tothe

Where for any land in his holding an occupancy ryot pays rent accord“‘Waram’’ (that is, the established rate of the village for dividing the

crop between the land-holder and the
or
otherwise
in kind or on
the
or at rates varying with the crop or
another or others, such rent shall not

50,
holder may

ryot) with or without an addition in money,
estimated value of a portion of the crop,
partly in one of these ways and partly in
be liable to enhancement.

Where for any land in his holding a ryot pays a money rent the
institute a suit before

the Collector
more.of the following grounds and no others—

to

enhance

the

rent

on

landone

or

(1)
that during the currency of the existing rent there has been a rise in
the average local prices of staple food-crops in the taluk or zamindari division:
(a) Provided that if therentbe permanently payable at a fixed rate
or rates it shall not be liable to te enhanced under this clause
on the ground of a rise in prices.
(b)

Provided also that no enhancement under this clause shall raise
the rent by more than two annas in the rupee of the rent previously payable for the land,

(2) that during the currency of the existing

rent

the productive

the land held by the ryot have been increased by an improvement
the expense of, the land-holder :
(3)

that a work of irrigation or other improvement

expense of Government, and the land-holder
respect of the holding an additional
thereof ;
(4) that the productive
increased by fluvial action.

has been

has

been

lawfully

executed at the

required to pay in

revenue or rate to Government

powers

of the

land

held

by

powers of

effected by, or at

the

in consequence
ryot

have

been

Hexplanation.—“ Fluvial action’’ includes a change in the course of a river
rendering irrigation from the river practicable where it was not previously
practicable.
31,

Where

an enhancement is claimed under section 30, clause (1)—

(a) the Collector shall compare the average prices during the ten years
immediately
preceding the institution of the
average prices during the ten years ending
immediately before the institution of the suit ;

(ந)

ifin the opinion

suit with the
twenty years

of the Colletor it is not practicable to take the

decennial

periods mentioned in clause (a), the Collector may,
in his discretion, substitute any shorter periods therefor ;
(c)

the average prices by which the Collector shall be guided

those published under the authority of the Local
and the Collector shall presume

prepared for any
correct and may
prepared for any
unless and until

shall

be

Government,

that the prices shown in thelists

year subsequent to the passing of this Act are
presume that the prices shown in the lists
year prior to the passing of this Act are correct
it is proved that they are incorrect ;
ச
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the decennial periods taken for the comparison of average prices
shall be-periods of ten years excluding all years which the
Local Government may notify to be,
years in respect of any local area ;

(e)

or

to have been,

famine

the enhanced rent shall bear to the previous rent the same
proportion as the ayerage prices during the last decennial period
bear to average prices during the previous ten years taken for
purposes of comparison:
Provided that, in calculating this
proportion, the average prices during the later period shall
be reduced by one-half of their excess over the average prices
during the earlier period.

52,

(1) Where

an

ட்ட

is claimed

under section 30, clause (ii)—

(a) the Collector shall not grant an enhancement unless the improyement has been registered

been executed within

in accordance

fifteen years

with

this

preceding

the

Act or

has

commence-

ment of this Act ;
(b) in determining the amount
haye regard toe—

of

enhancement

i, the increase in the productive

the

powers

Collector

of the land caused

or likely to be caused by the improyement

li, the cost of the improvement ;
iii. the cost

of the preparation

;

ந

and

utilising the improvement

shall

cultivation

required for

; and

iy. the existing rent and the ability of the land to bear a higher
rent.
்

(2) An enhancement decreed under this section shall, on the application

of

the ryot or his successor in interest, be subject to revision by the Collector in the
event of the improvement not producing or ceasing to produce the estimated effect.

33.

Where an enhancement

tent may
be enhanced
land-holder has lawfully

made by them,

58,

is claimed under

section 30, clause (iii), the

by the sum or proportionate part of
to pay to Government on account

the

of

sum

the

which the
improvement:

Where an enhancement is claimed under section 30, clause (iv) —
(a) the Collector shall not take into account any increase which is

merely temporary or casual ;
_ (0) the Collector may enhance the rent to such an amount as he may

55.

deem fair and equitable but not so as to give the land-holder
more than one-half of the value of the net increase in
the
produce of the land,
்
:
;

Notwithstanding anything contained in sections 31 to 84, the Collector

shall notin any case decree any enhancement which is under the circumstances
of the case unfair or inequitable, or which would operate so
as to raise the rent
beyond the value of the established waram of the village
in which the holding ig:
situated, commuted in accordance with the provisions of section
40,
3
46, If the Collector passing a deoree for enhancement
under clauses (i),
(ii) and iy) of section 30 considers that the iméedia
te enforcement of the

decree to its full extent will be attended with hardship to the ryot, he may
direct
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that the enhancement shall be gradual; that is to say, that the rent shall increase
yearly by degrees for any number

of

years,

not

exceeding

five,

until

the limit of

the enhancement decreed has been reached,
87.

(1) A suit for enhancement on the ground

be entertained, if within the twenty

years

next

of a rise in prices shall not

preceding its

institution,

the rent

has whether before or after the passing of this Act been commuted or enhanced
or a suit for enhancement has been dismissed on the merits.
:
(2) Nothing in this section shall affect the provisions
Code of Civil Procedure.
Reduction of

of section 378
}

of the

ட்

38. (1) Where for any land in his yolding an occupancy ryot pays a
money rent, he may institute a suit before the Collector for the reduction of his
rent on one or more of the following grounds and on no others—
(a) that the soil of the holding has, without the fault of the ryot,
become permanently deteriorated by a deposit of sand or by
other specific cause,

sudden or gradual;

or

(8) that, in the case of irrigated land, there has been a permanent
failure of supply from the irrigation work on which it is
dependent; or
(c) that

during the currency of the existing rent there has been a
fall not due to a temporary cause in the average local pricesof staple food-crops in the taluk of zamindari division,

(2) In any suit instituted under this section, the Collector may direct such
reduction of the rent as he thinks fair and equitable and, in settling the amount of
reduction under clause (c) of sub-section (1), shail have regard to the considerations
spécified in clauses (a), (8), (6) and (d) of section 31.
39. When in asuit instituted under section 38, sub-section
decree has been passed reducing the rent or dismissing thesuit on its

(1) (2), &
merits no

fresh suit shall be entertained under the same sub-section if instituted within twenty
years

from the

affect

date

the provisions

of

such

decree,

of section

provided that

nothing

in this section shall

373 of the Code of Civil Procedure.

Commutation of Rent.
40.

(1) Where for any land in his holding an occupancy

kind or on the estimated valuer of a portion of

the

crop,

ryot pays rent in

or at rates

varying with

the crop, or partly in one of these ways and partly in another, or partly in one
or more of these ways and partly in cash either the ryot or the land-holder may
sue

before

the

Collector

(2) In such suit the

to

have

such

rent

Collector shall

allowed, and if he allows commutation

paid as money rent in lieu of rent
the commutation is to take effect,

commuted

decide

toa

whether

shall pass a decree

in kind or otherwise

definite money

commutation

rent,

shall be

declaring the sum to be

and the time trom which

(3) In making the determination, the Collector shall have due tegard to each.
of ys

following considerations ; _

|

ACT
=

(a)

the

average value
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of the rent actually

accrued due

to the

land-

holder during the preceding ten years other than the years
which the Local Government may notify to be or to have been
famine years in respect of any local area orif the value for
such period cannot be ascertained, during any shorter period
for which evidence may be available excluding famine years ;
(6) the

money rent payable by occupancy ryots for land of a similar
description and with similar advantages in the same village or
neighbouring villages ; and

(c) improvements effected by the land-holder or the ryot in respect
the holding, and the rules laid down in section 32.

of

41. (1) Where the rent of a holding has been commuted under section 40,
it shall not, except on the grounds specified in clauses (ii) and (iii) of section 30 or
on the ground of a subsequent alteration of the area of the holding, be enhanced
for twenty years, nor shall it be reduced for twenty years save on the ground of
alteration

in the area of the holding or on the ground

(6) of sub-section (1) of section

specified in clauses (a)

and

38.

(2) The said period of twenty years shall be counted from the date on which
the commutation takes effect.
Alteration of Rent with Area.
42.

(1) Every ryot shall—
(a) be liable to pay additional rent for all land proved to be in excess
of the area for which rent has been previously paid by him,
unless it is proved that the excess is due to theaddition to the
holding of land which having previously belonged to the
holding was lost-by diluvion or otherwise
ப்ப
any reduction of the rent being made, and

=

(6) be entitled to a reduction of rent in respect of any deficiency
proved to existin the area of his holding as compared with
the area for which rent has been previously paid by him un~ less it is proved that the deficiency is due to the loss of land
which was added to the area of the holding by alluvion or
otherwise and that an addition has not been made to the rent
in respect of the addition to such area.

(2) Provided that, in cases of dispute, no alteration of the amount of rent
under this section shall be allowed except under the order of the Collector upon
application made to him for that purpose by the land-holder

or the ryot concerned.

43. 184619 land-bolder may, by himself or by any person atithorized by him
in this behalf, at any time enter on and measure any land comprised in his
estate, for

the purposes

of the last preceding section.

44, (1) Upon an application under sub-section (2) of section 42 and upon
notice to the opposite party, the Collector shall, after causing such measurements
to be made as he thinks fit, and after hearing such evidence as the parties may
adduce, determine the area for which rent has previously been paid and the amount,

if any, to be added to or deducted from the rent,
(2) In determining the

area

for which

rent has

Boon

previously

Collector shall have regard to each of the following considerations ;—

paid, the
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(a) the origin and conditions of the occupancy—for instance, whether
the rent was a consolidated rent for the entire holding ;
(0) any reason which may haye led the landholder to permit the ryot
to hold the additional land whether in consideration of an
“addition to his total rent or otherwise ;

(c) any reason

which

may

have

led the

ryot to

consent

to hold a

reduced area without a corresponding reduction in his rent ;

Explanation.—In determining whether the land-holder has permitted the ryot
to hold the additional land, or whether the ryot has consented to hold the reduced
area without a corresponding reduction in rent, the Collector may take into consideration the length of time during which the occupancy has lasted without dispute

as to rent or area;

ப்

and

(d) the length of the measure used or in local use at the origin of the
occupancy as compared with that used or in local use at the
time of the application.
(3) In determining the aniount to be added to

the

rent, the

Collector shall

haye regard to the rates payable by ryots for lands of a similar description and with
similar advantages in the village or neighbouring villages, and shall not in any case
fix any rent which in the circumstances of the case is unfair or inequitable.
(4) When

the land-holder or ryot is unable to indicate any particular land as

held in excess, the rent to be added on account of the excess area may be calculated at the average rate of rent paid on all the lands of the holding exclusive
of
such excess area,
(5) In case of abatement the deduction

from the rent shall be proportionate

to the diminution in the total yearly produce of the

holding or, in default of satis-

factory proof thereof, the deduction shall be proportionate to the diminution in the
area of the holding.
(6) An addition to or

abatement

of

rent under

this

section

shall

not

be

deemed an enhancement or reduction of rent within the meaning of this Act.
45. A person who, without the consent of the land-holder, occupies for
agricultural purposes ryoti land which he has not acquired by inheritance or legal
transfer shall be liable to pay for each revenue year or portion thereof the rent fixed
for that land or, if no rent has been fixed, such sum as the Collector may on application determine to be fair and equitable, together with such sum not exceeding
the rent fixed or determined asthe Collector may award as damages for such
unauthorized occupation and the Jand-holder shall have against him all the remedies
provided by this Act for the

recovery of the rent due thereon.

Non-occupancy Ryots.
46. (1) Except in the cases falling under sub-sections (4) and (5) of section 6
and sub-section (4) of section 8, the land-holder, notwithstanding any contract to
the contrary or the existence ofany lease, shall, on the application of a non-occupancy ©
ryot and on the tender by him of a sum equal to two and ahalf times the annual
rent payable in respect of the land together with the cost of preparing any instrument required for the purpose,
occupancy in respect of such land,

confer

upon

the

ryota

permanent

right

o
oe
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Provided that the ryot may for the purposes of any such application and
tender and the land-holder may, upon any such application and tender being made

to him, apply to the Collector to fix the

rent of the land

for the

purpose

of this.

section, and if it is proved to the satisfaction of the Collector that the rate of rent
payable in respect of such land is excessive and calculated to prevent the acquisition
of the occupancy right or is greater or less than the rate usually paid by occupancy
ryots for similar land with similar advantages in the neighbourhood, the Collector
may notwithstanding anything contained in section 26, fix inthe former case a fair

and equitable rent and in the latter case the rent usually paid for similar lands with
similar advantages in the neighbourhood,
of this section

be deemed

to be and

and therent so fixed shall for the purpose

to have

been

at the date

of the

application

and

tender the rent payable by the ryot.

(2) If a Jand-holder to whom an application and tender have been made by a ryot fails for a period of one month to confer a permanent
right of occupancy,
the ryot may deposit the sum aforesaid in the Collector’s office and apply
to the
Collector to confer on him a permanent right of occupancy in respect of that land,
(3) The Collector shall thereupon give notice of the application to the landholder and after hearing him, if he appears, and making such inquiry as he thinks
necessary, May execute any instrument required for conferring a permanent right
of occupancy upon the tenant in respect of the land, and the execution.shall have
the same effect as an execution
(4) When

the occupancy

by the land-holder.
right has been conferred

as aforesaid,

the rate at

which rent is payable by the ryot for the purpose of acquiring the occupancy right

as aforesaid shall be deemed to be the rate lawfully payable
by him
within the
meaning of section 28, and shall not for a period
of twenty
years be liable to.
enhancement or reduction on the ground of a rise or fall in prices.
(5) The sums payable under this section for the acquisition of the occupancy
right shall be paid to the land-holder who is the owner of the estate or part thereof
and any application or proceeding under this section shall be made only to or
against such land-holder.

47.

When a land-holder wishes to enhance the rent payable in respect of any

old waste by a ryot whose rent is not fixed by any agreement in writing or who.
is tenant from year to year or holds over after the expiry of the term of his lease
and the ryot does not agree to the enhancement, the land-holder may cause to be
served on him, through the Collector, a notice of the proposed enhancement not
less. than six months nor more than twelve months before the commencement of

the revenue year in which the land-holder desires the enhancement to take effect.
48.

(1) If,

within

the

period

of

one

month

from the service of a notice

under the last foregoing section, the ryot on whom the notice has been served
presents to the Collector issuing the notice a statement in writing declaring his
willingness to pay the enhanced rent, he shall be deemed to have agree to pay that
rent from

the

commencement

of

the

revenue year next following.

(2) If the ryot does not, within the said period of one month, present to the
Collector a statement as aforesaid, the land-holder may, not less than ten weeks

before the commencement
Collector to eject the ryot,

52

of the

revenue

year

next

following,

apply

to the

410°
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49.
(1) If, when the application is made under sub-section (2) of the last
foregoing section, the ryot appears and agrees to pay the enhanced rent demanded,

his agreement shall thereupon be recorded and he shall not be ejected but shall be
liable to pay that rent from the commencement of the revenue year next ore
the date of the land-holder’s application under the said sub-section.
(2) Tf the ryot fails to appear, or if on appearing
the enhanced rent demanded,

the Collector shall

any, is fair and equitable for the land.
and what enhancement

provisions of sections

shall

80 to

he does

determine

not agree to

pay

what enhancement,

if

Provided that in determining whether any

be allowed,

the

Collector

shall be

guided

by

the

87 of this Act.

:

(3) Ii the ryot agrees to pay the rent so determined, he shall be entitled to
remain in occupation of the land at that rent from the commencement of the
reyenue year next following the date of the land-holder’s application under section
48, sub-section (2).
(4) If the ryot

does not agree to pay the rent so determined

tion (2), the Collector may make an order for his ejectment

subject

under sub-secto

the

provi:

. sions of sections 155 and 156 and subject to the deposit by the landholder, within
a month from the date of the order, of the amount of compensation (if any) deter-

mined as due to the ryot under section 154.

If such

amount is not so deposited,

the order for ejectment shall become void.

. CHAPTER IV.
PUTTAHS

50.

(1) The

permanent

provisions

right of occupancy

of

AND

this

MUCHALKAS.

chapter

shall

and also so far as may

apply

to all ryots

be to ryots

with

a.

holding old waste

under a land-holder otherwise than under a lease in writing.
(2) Hivery ryot shall be entitled to call upon
puttah for any current revenue year and every

upon his ryot to give him a muchalka for any
for a puttah.?

his land-holder to grant him a:

land-holder

current

shall be entitled to call

reyenue

year in கக்க

51,
(1) The puttah shall contain the names of the parties; the local’ description and extent of the land; the rate or amount and nature of the rent payable:
thereon, according as it may be payable in money, in kind or by a share of the
produce; any

local tax, cess or fee or charge

payable

with

the rent according

to law

or usage haying the force of law; the period or periods at which such rent, local
tax, cess, fee or charge is to be paid; the date of the puttah and all special terms

by which it is intended thet the parties shall be bound and shall be signed by the
land-holder. Nhe muchalka may, at the option of the land-holder, bea ‘éounterpart
of the puttah or a simple engagement to hold according toits terms and shall be
signed by the ryot,
(2) Any stipulation in restraint of cultivation or of harvesting by a ryot or
for the giving up of possession of his land by an occupancy ryot at any specified
time shall be voidand
52.
revenue

of no effect.

(1) Puttahs and muchalkas may be exchanged for periods of oneor more
years, but no land-holder shall be bound to tender, and no ryot to accept

a puttah for a period of more than one revenue year,

(2) Subject to the provisions of sub-section (3), the tender of a puttah or
and the demand for a muchalka or puttah shall be made within twelve
months of the commencement of the period to which the puttah or muchalka relates,
’ As regards puttas, see pp. 186—187.

muchalka

~

AOT
(3) Puttahs
year shall remain
fresh puttahs and
where a puttah or
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and muchalkas accepted, exchanged or decreed for any revenue
in force until the commencement of the revenue year for which
muchalkas are accepted, exchanged or decreed; provided that
muchalka has continued in force for more revenue years than

one no fresh puttah
commencement

TI OF

or muchalka

for

the

of the revenue year next

same

holding

succeeding

shall take effect until the

that

in which it is, tendered,

accepted, exchanged or decreed.
53.
(1) No land-holder shall have power to proceed against a ryot for the
recovery of rent by distraint and sale of his moveable property or by sale of his
holding under Chapter YI unless he shall haye exchanged a puttah and muchalka
with such ryot or tendered him such a puttah as he was bound to accept or unless
a valid puttah or muchalka continues in force.
(2) A puttah tendered by a land-holder which in the opinion of the Collector
is partially but not entirely correct, shall nevertheless be enforceable to the extent
to which it is found to be correct.

54,

(1) The tender of a puttah may be made to the

vided for the service of notice under sub-section

ryot inthe

manner pro-

(2) of section 78, or if the Collector

on the application of the land-holder shall so permit, in respect of any estate or any
portion of estate, by filing it in the office of the Collector or such other officer as the
Local Government may by general or special order direct ; and if so filed, the-Collector or such officer shall cause the puttah to be served on the ryot in the aforesaid

manner at the cost of the land-holder,!
(2) The application shall be signed and verified as a plaint; and shall be
accompanied by such payment on account of costs of service as the Local Goyernட
mens may by rule prescribe.

55, When a land-holder, forthree months after demand, fails to grant a
puttah in such terms as the ryot is entitled to receive, it shall be lawful for th
ryot to sue for such a puttah before the Collector.
;

96.
When a ryot for one month aiter tender fails to accept the puttah
tendered to him and to give amuchalka in exchange, the land-holder may sue
before the Collector to enforce acceptance of such puttah.
57. In adjudicating suits under sections 55 and 56, the Collector shall first
inquire whether the party sued is bound to grant or accept a puttah and,
unless
this be proved, the suit shall be dismissed.
If the plaintiff establishes that the
party sued is bound to grant or accept a puttah, the Collector shall inquire
whether
the puttah

demanded

or tendered

is a

proper

one.

Ji

it isfound to

beso,

the

Collector shall pass a decree directing the defendant to grant the puttah
in exchange for a muchalka or accept the puttah and give 2muchalka in exchange,
df the Collector is of opinion that the puttah demanded or tendered
is not a proper
one, he shall decide what the terms

of the putiah should

terms in his decree which shall be of the same force and
muchalka had been exchanged.
:
08.

The

reguiarly sign

Karmam

and

of the

village

register puttahs
ச

in

which

the

be, and shall

effect

as if

holding

embody

is situated

and muchalkas in respect of the holding,

1 Service, see p. 187,

such

a puttah and
shall
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PAYMEN'’ AND ARREARS
59

absence
60.
becomes

OF RENT.

Rent shall be payable in instalments

of agreement according to established

ACT.

according

to agreement

usagel,

An
instalment
of rent not paid on
on the following day an arrear of rent,

or in

the

ட

the day

on which

it

falls

due,

61. An arrear shall bear simple interest at the rate of one-half per centum
per mensem from the date on which the arrear fell due until it is liquidated.
62.

shall

very

be entitled

ryot

to

who makes

obtain

a payment

forthwith

on account

a written

him signed by the land-holder or by the land-holder’s
receipt.

of rent to a land-holder

receipt for the

amount paid by

authorised agent.

(2) The land-holder or his agent shall prepare and retain a counterfoil of the
63.

்
(1) The receipt shall specify such of the following

specified by the land-holder
(a)

the names

particulars as can be

at the time of payment, namely :—
of the payer and payee;

(6) the name

of the village in which the holding is situated ;
(c) the amount paid ;

(8)

a description of the holding on account of which the rent has been
paid ;
(e) the year and instalment to which the payment has been credited
;

(f) whether the payment has

been

accepted as a payment in full, or

only on account ; and

(g) the date on which

the rent is paid.

Provided that the Local Government may prescribe from time
to time
modified form either generally or for any particular local area or class of
cases,

(2) If a receipt

does not contain

substantially the

particulars

required

a

by

this section, it may be presumed to be an acquittance in full of all arrears
of rent
up to the date on which the receipt was given,
:
64, (1) When a ryot makes a payment
on account of rent, he may declare
the year and the instalment to which he wishes*the payment to be credited,
and
the payment shall be credited accordingly.
(2) Li he

does

not make

any

such

declaration,

the

payment

may

at the

option of the land-holder be credited on account of any: arrear not barred by
limitation.
é
65. Ifa land-holder, without reasonable cause, refuses to deliver to a ryot a
receipt in accordance with the provisions of sections 62 and 68 for any rent paid by
him or to credit the rent paid to the year and instalment to which the ryot has
requested the payment to be credited, the rvot shall be entitled to recover from
him by a suit before the Collector compensation not exceeding double the amount
or yalue of the rent paid.

66.

The payment

shall except

Act to deposit his rent, be made

at the

in cases where a ryot is allowed
Jand-holder’s

under this

village office, or at such other

convenient place within five miles of the village in which the holding is situated
as may be appointed in that behalf by the land-holder.
1 Liability to pay rent, see p. 182-183,
a
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Provided that the ryots may pay their rent to the land-holder by postal
money orders under rules which the Local Government may prescribe.
Provided

also that when rent is payable in kind it shall

be delivered at the

land-holder’s granary in the village in which the holding issituated or at such other
granary within ten miles of the village as may be provided in that behalf by the
land-holder.
67.

Where rent is due to a land-holder, the receipt for any payment on that

account of the person recognised or nominated under sub-section (5) of section 3
as land-holder for the purpose of receiving rent shall be a sufficient discharge
for the rent, and the person liable for the rent shall not be entitled to plead in
defence to a claim by a

third person.

person so recognised or nominated

that

the

rent is due to a

But nothing in this section shall affect any remedy which any such

third person may

have against the land-holder so recognised or nominated.

Deposit of Rent.
68.

(1) In any of the following cases in which rent is due and is payable in

‘money, namely—
(a)

whena

ryot tenders money

on account of rent duefrom him, and

the land-holder refuses to receive it or refuses to grant a receipt
for it; or

(0)

when the rent is payable
the

to

two or more

for the money, and no person
the rent on their behalf; or

(c)

persons

jointly,

‘has been

when two or more persons severally

empowered to receive

claim the right to collect the

rent or when the ryot entertains a bona fide doubt as to
is entitled to receive the rent which has become due;

the

ryot

and

ryot is unable to obtain the joint receipt of the said persons

may present to the

Collector,

who

or such other officer as the Local

Government may appoint, an application in writing for permission to deposit in
the office of the said Collector or other officer the fullamount of rent then due.

(2)
The application shall contain a statement of the grqunds on which it
is made; and shall state the item or items to which the payment is to be credited |
and also—
in case (a), the name of the person
be entered ;

to whose

credit

the

deposit is to

in case (0), the names of the persons to whom the rent is due, or ofso
many

of them as the ryot may

be able to specify:

and

in case (c), the name of the person or persons to whom the rent
last paid and of the person or persons now claiming it.

was

(8) The appligation shall be signed and verified as a plaint; and shall be |
accompanied by such payment on account of costs as the Local Government may

by rule prescribe.
69. (1) If it appears to the Collector, or other officer to whom an application is made under the last foregoing section, that the applicant is entitled under
that section to deposit the rent, he shall receive the amount and shall give a reveipt
for it,
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(2) A receipt given under this section shall operate as an acquittance for the
of the rent deposited as aforesaid, in the same manner and to the? same
extent as if that amount of rent had been received—

amount

in case

(a) of the last foregoing section, by the person specified in the

application as

the person to

whose

credit

the deposit

was to

be entered ;

79.
cause

to

in case

(6) of that section, by the persons to whom the rent is due; and

in case

(c) of that section, by the person entitled to receive the rent.

(i) The Collector or other
the

affixed

language of the
a statement

in

a

officer receiving the

conspicuous

place

district, a notification of the

at

his

receipt

deposit

office and

of

such

shall forthwith
in the vernacular

deposit

containing

of all material particulars,

(2) If the amount

section, within the period

of the deposit is not paid

of fifteen

days

away

under

next following the

the next following

date

on

which the

notification is so affixed, the Collector or other officer shall forthwith—
in case (8) of section 68, cause a notice of the receipt of the deposit
to be served on the person specified in tue application as the
person to whose credit the deposit was to be entered ;

in case (b) of that section, cause a notice of the receipt of the deposit
to be posted at the land-holder’s village office or residence and
in some conspicuous place in the village in which the holding

:
ds situated; and
in case (c) of that section, cause alike notice to be served on every
person who, the Collector or other officer has reason to believe,
»
1.

claims or is entitled to the deposit,

(1)

The Collector
or other officer may pay the amount of the deposit to
any person appearing to him to be entitled to the same, ormay, if he thinks fit

and

shall, if deposit

has been made

68, and there has been no

retain

the

amount

under clause (c) of sub-section

joint application

pending

the

decision

for

of

payment

the

Civil

(1) of section

by the disputing parties,

Court as to the person so

entitled.

(3) The payment.less the

money-order

commission

money-order under such rules as Local Goyernment may

may be made

by postal

prescribe.

(3) If no payment is made under this section before the

expiration of three

years from the date on which a deposit is made, the amount deposited may, in the
absence of any order of a competent Court to the contrary, be repaid to the depositor upon his application and on his returning the receipt given by the Collector or
other officer with whom the rent was deposited or on his producing sach other
evidence of his haying made the deposit as the Collector may consider sufficient.
Nothing in this section shall prevent any person entitled to receive the
amount of any such deposit from recovering the same by suit in a Civil Court from
a person to whom it has been paid under this section.
72.
No suit or other proceeding shall be instituted against the: Secretary of
State for India in Council or against any officer of the Government, in respect

of anything done by: a Collector or other officer கபய
68 to 71,

a deposit

under

sections -

.

BY)

Le 1)

uth

ta

ore
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the rent payable.

Heshall

then deliver his award after notice to the parties and submit it with a report of his
proceedings to the Collector.
:
*(7)

Except where the assessors agree with the Revenue

officer in which case

the award shall be final, the parties shall be at liberty to file oojections to the award
within one week after the day on which the award was delivered ; and the Collector
shall hear such

objections,

and pass orders

thereon,

after such

turther

inquiry

(if any) as may appear to be necessary.
If an objection is filed that the rent is not payable by division, or appraisement, or that no rent is payable, and Collector upholds the objection, he shall set
aside the award,

If any other

objection is filed or if no

objection is

filed,

the Collector may

confirm the award or may, after giving an opportunity to the parties to be heard,
modify the award as he thinks fit, and shall pass an order for the payment of the
rent and costs (if any) and such order shall be final and haye the effect of a deéree

for arrears of rent.
(8) In any

ர
proceedings

prohibit the removal
effected.

of the

under

produce

this

section the

until

Collector

appraisement

or

may

division

by order
has

been

76.
For the purpose of making the division and appraisement, the officer
deputed, with his assessors, may enter upon any land on which or into any building
in which the produce is.

CHAPTER
RECOVERY

OF

RENT

BY SUIT
PROPERTY

77.

At any time after

OR

BY

OR OF

YI.

DISTRAINT
THE

an arrear of rent

AND

SALE

OF MOVEABLE

HOLDING.
has become due—

(1) the land-holder may institute a suit before the Collector for the recovery
of the arrear, and
(2) the land-holder may, in addition to any other remedy to which he is
entitled by this Act, in respect of any arrear of rent which has accrued due within

the next preceding twelve months, distrain upon his own responsibility the moveable
property of the defaulting ryot or the growing crops, or the produce of the
trees in the defaulter’s holding.

land

or

Provided that the following articles shall not be distrained for arrears :—
(a) the necessary wearing apparel, cooking vessels, beds and bedding
of the defaulter his wife and children, and such personal
ornaments as in accordance with religious usage cannot be
parted with by a woman ;
்

(b) his plough and implements of husbandry, ploughing cattle and
manure stocked by the ryot or cultivator and such seed-grain
as may be necessary for
the ensuing year.

the due

cultivation of the

holding

in

ACT

I OF

1908.
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78.
(1) Before or at the time when a distraint is made
the distrainer, who
may
be either theland-holder
or his
duly authorised agent, shall
serve on
the defaulter
a written
demand specifying the amount of the arrear, together
With an account exhibiting the grounds on which
the demand is madel,
g

(2) The demand and account shall be dated and signed by
the distrainer and

shall within one year from the date on which the
arrear became due be served
upon the defaulter by delivering a copy to him or to
some adult male member of
his family at his usual place of abode provided that it
is in the neighbourhood of
the land to which the distress refers, or to his authoriz
ed agent, or, when such
service cannot be effected, by affixing a copy of the notice
on some conspicuous
part of the land to which it refers?,
The demand shall set forth.—
(a) the amount of the arrear due, with interest, if any ;
(b) the holding in respect of which it is due;
்

(c) the period in respect of which it is due,
79.
(1) Unless the demand is immediately satisfied the distrainer
may
distrain property to the amount of the arrear and the costs of the distress
and
shall forthwith prepare a list or description of the said property, date and sign
the
same, and without delay serve it on the defaulter in the manner provided in the
preceding section for the service of a written demand, and a copy of such list or
description, together with a copy of the written demand and account, shall be
sent by the distrainer within ten days of the service of the demand on the defaulter
to the public officer hereinafter called the sale officer empowered under Madras Act
VIL of 1839 to sell property distrained for arrears.
(2) Tf the distrainer has notice that the cultivator is some person other than
the defaulter, a copy of the demand and of the list or description of the property
shall in like manner be served on or delivered to the cultivator.
:
80.
A person authorized to distrain may apply to the nearest police station
for such assistance as may be necessary to prevent any breach of the peace, and

the authority to

whom such

application is made

shall

depute one or more police

officers to be present at the time of such distress for such purposes.
81.

The distress

shall not be excessive;

that is to

say,

the

value

of

the

property distrained shall be as nearly as possible equal to the amount of the arrears
due and costs of distress.
ழ்
82.

Distress shall be made after sunrise and before sunset and not otherwise.

83.
(1) Standing crops and other ungathered produce may, notwithstanding
the distraint, be tended,
and after notice to the distrainer
be reaped, and
gathered by the owner of the crop.
(2) If the owner of the crop neglects to tend, reap or gather the said crop
produce, the distrainer may do so at the expense of the owner.

G

(3) The distrained

property

shall

be

placed

in the

or

charge of some person

appointed by the distrainer for the purpose ; the person so appointed shall store the
same in some convenient place in the neighbourhood at the expense of the owner.
84. It shall be lawful for the distrainer to force open any stable, cow-house,
granary, godown, out-house or other building, and he may also enter any dwellinghouse, the outer door of which may be open and may break open the door of any
2

1 See pp. 273-276.
53

20

* for service, See p, 187,
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or postponed under section 89, section 103, or section 104,
the said demand, with such expenses of the distraint as

is discharged in full, shall proceed

in the

the

property

or

such part of it as may

the

expenses

of

the

97.

manner

the sale officer, unless
are allowed by him,

hereinafter

be necessary

to

satisfy

described

to

the demaud

sell
with

distraint and the costs of the sale.

The sale shall ordinarily be held in the yillage where

the property

was

distrained or is stored or at the nearest place of public resort if the sale officer

is of

opinion

any

that

the property

is likely to sell

to

better

advantage

there.

In

case, the distrainer shall be bound to produce the property at the time and place
ot sale, and the cost of the transport thereof shali be considered part of the cost
of distress.

98. Notwithstanding anything contained in this Chapter, crops or products
which are in their nature speedily perishable shall be sold as early as possible by
the distrainer

99.
shall not

and the

sale-proceeds shall be deposited with the sale officer.

(1) Crops or products which from
be

sold

before

they

their

nature

are reaped or gathered

(2) Crops or products which from their nature
may

be sold before they are reaped or gathered,

to enter on the land by himself

and do all that
them.

is necessary for

of

being stored
for

storing.

do not admit of being stored

and the purchaser shall be entitled

or by any person appointed

the purpose of

admit

and are ready

tending and

by him in

this behalf,

reaping or gathering
:

100. The property shall be sold by public auction, in one or more lots as
the sale officer may think advisable, and if the demand with the costs of distress
and sale is satisfied by the sale of a the distress shall be immediately withdrawn
with respect to the remainder.
101.
If, on the property being put up for sale, a fair price in the estimation
of the sale officer is not offered for it, and

(a) if the defaulter, cultivator or owner of the property, or a person authorized to act in his behalf, or the distrainer applies to
have the sale postponed until the next day or

(b) if a market is held at or near the place of sale,
the sale shall be postponed until
as the case may

the next day or

until the next market day

be, and shall then be completed, whatever price may

be offered for

the property.
102. The price of every lot shall be paid at the time of sale, oras soon
thereafter as the officer holding the sale directs, and in default of such payment
the property shall be put up again and sold and any deficiency in price, which
may happen
on such
second
sale, and all expenses attending such second sale
shall be certified to the Collector by the sale officer and shall, at the instance either

of the distrainer, the defaulter, or the cultivator, without prejudice to any other
remedy which he may have, be recoverable ina suit before the Collector from the
defaulting purchaser,
Any sum recovered under this section

from

the defaulting

purchaser

shall

be dealt with under section 106 as if it were proceeds of the sale.

108. The sale officer shall bring to the notice of the Collector any material
irregularity committed by the distrainer under colour of this Act, and may in
such case postpone the sale pending thé Collector’s order,
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made to set aside the sale under section 181 or if such applicatton has been
made and rejected, grant a certificate of sale to the purchaser stating the property
sold, the name of the purchaser, the date of the sale and the sum paid, and shall
“place him

in possession of the property sold.

125.

When

a holding or part of a holding

thereof,

the purchaser

ryot has

created therein

and subject

shall take, subject

also to any

to

is sold for arrears due in respect

any

with the land-holder’s

right

or interest

permission

which

in, writing

the

registered

encumbrances created before the passing of this Act.

126. The portion of the holding brought to sale by theland-holder shall
be as nearly as possible equal in value to the amount of arrears due and vosts,
the

12222
ம disposing of the proceeds of a sale of a holding under this Chapter,
following rules shall be obersyed, that is to say:—_,
(a) there shall

first be paid to the land-holder the costs

incurred by

him in

bringing the holding to sale ;
(6) there shall, in the next place, be paid to the land-holder the amount due
to him for arrears and interest up to date of payment ;
(c) if there remains a balance after these sums have been paid, there shall
be paid to the land-holder therefrom any rent which may have fallen due to him in
respect of the holding between the date of application or suit, and the date of the
sale and the defaulter shall receive from the selling officer a receipt for the amount
so paid; if the defaulter disputes the land-holder’s right to receive any sum under
this clause, the Collector shall register the dispute as a suit and shall proceed to

determine it;
Provided that no payment shall be made to the land-holder under clauses (a)
(9) and (c) of this section
sale,

until after the expiration
க

(d) the balance (if any)

payment of the

amount men-

tioned in clause (c) shall, subject to the order of any Civil Court to
be paid to the defaulter on his application, after the expiration of
from the date of the sale.
q

the contrary,
three months

or

part

128.
of

remaining

afterthe

of thirty days from the date of

(1) When a proclamation has been made for the sale of a holding
a holding and any person having an interest therein which would be

affected by thesale, pass to the Collector or the selling officer the amount

requisite

under section 122 to prevent sale,—
(a) the amount so paid by him shall be deemed to be a debt bearing
interest at six per centum per annum and charged upon the
holding; and
(6) such charge shall take priority of every
holding, other than a charge for arrear
charge under this section.
(2) Nothing in this section shall
person would be entitled,

வடட any

other charge on the
of rent and any prior

other remedy to which any such

129.
Where a proclamation has been made for the sale ofa holding or part
of a holding ofa defaulting ryot, and any tenant orsub-tenant thereof, whose
interest would be affected by the sale pays tot he Collector or to the selling officer

pre OD

holdin;

119181
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(f) how the rent has been fixed, whether
provisions of this Act or otherwise ;

by

decree

or

under

the
|

(g) any rights lawfully incident to the holding ;
(89) if the rent is a gradually increasing rent, the
steps by which it increases ;
is claimed

(i) if the land

of

free

be held

to

times at which and
4
rent is

whether

rent,

actually paid or not; and when rent is not paid, whether the
occupant is entitled to hold the land without such payment and
if so entitled,
on what authority;

and the rent payable,

if the

Jand were liable to rent;

{j) the

record

of irrigation

rights

under

ordered

sub-section (3)

of

section 164,

166.
(1) When the officer preparing the record-of-rights has, after making
such inquiry as he sees fit, completed a preliminary record for the estate or part
of the estate, he shall publisha draft thereof in the prescribed manner and for
the prescribed period, and shall receive and consider any objection to any entry
therein or to any omission therefrom, which may be made during the period of
publication.
(2) When

such
finally

such objections haye been considered and disposed of according to

rules as the
frame

the

Local

Government shall prescribe,

record, and

shall cause it

to

be

the

locally

officer

aforesaid

published

in

shall

the

pre-

scribed manner, and the publication shall be conclusive evidence that the reccord
has been duly made under this chapter.
(8) Separate draft or final records may be published under this section for
different portions of the

estate.

4

்

:

167. (1) In any suit or other proceeding in which a record-of-rights prepared
and published under this chapter ora duly certified copy thereof or extract therefrom is produced, such record-of-rights shall be presumed to have been finally|
published, unless this is expressly denied, and a certificate signed by the Revenue
officer or by the Collector of any district in which the estate or part thereof to
which the record-of-rights relates is wholly or partly situate,
stating that a
record-of-rights has been finally published under this chapter, be conclusive
evidence of such publication. —
(2) The Local Government, may, by notification, declare with regard to
any estate or portion of an estate that arecord-of-rights has been finally published
for every village included therein, and such notification shall be conclusive evidence
of such publication.
(8) Every entry ina record-of-rights so published shall be evidence of
matter referred to insuch entry, and shall be presumed to be correct until
contrary is proved.
்
168.

(1) If within

two

months

from

the

date

of

final

publication

record-of-rights under sub-section (2) of section 166, either the land-holder
ryots apply for a settlement of the rent, provided that in the case of ryots the
cation is made by holders of not less than one-fourth of the total extent
holdings in the village, the Revenue officer shall, if the Local Government so
settle a fair and equitable rent in respect of the land.
Hxplanation.—A land-holder
standing that his estate or part

may apply

thereof has

of

the
the
the

or the
appliof the.
direct,

for a settlement of rent notwith-

been temporarily leased.

—

438

THE

MADRAS

ESTATES

LAND

ACT.

180. (1) When the preparation of a record-of-rights under this chapter has
been directed or undertaken, the expenses incurred by the Government in carrying
out the provisions of this chapter in an estate or part thereof, or such portion of those
expenses as the Local Government

andryotsin

the estate

or part

may

direct, shall be defrayed by the land-holder

thereof_and

the. holder

of any

favourable terms within such estate if
rights in such proportions as the Local

such landis
Government,

circumstances,

the proportion of those

may

determine;

defrayed by any person
as arrears ot
Recovery
Act,

and

shall be deemed

land
revenue
1864,
or the

to be land

land

held on

includedin
the record-ofhaying
regard to all the

expenses so to be

revenue and may

be

recovered

under
the provisions of the Madras
Reyenue
Madras City Land
Revenue (Amendment) Act,

1867, as the case may be.
(2) The cost of the preparation of copies of survey maps and records-of-rights
prepared under this chapter for distribution to land-holders
deemed to be part of the expenses incurredi in carrying out the
chapter,

and

ryots
ட

shall be
of this

. CHAPTER XII,
LAND-HOLDER’S PRIVATE LAND,
181.

Nothing

in sections

6, 8, 10, 11,12,

19

and 46 shall confer a

right

of occupancy in, or shall apply in any way to, a land-holder’s private land,
Provided that nothing contained in this section shall prevent
from conyerting his private

a land-holder

land into ryoti land.

182. The Local Government
officer to makea survey and record
specified local area,

may make an order, directing a Revenue
of all the land-holder’s private land in a

No order under this section shall bequestionedin any Civil or Revenue Court.
183.
(1) In the case of any land alleged to be a land-holder’s private land,
on the application of the land-holder or of any occupant and on his depositing the
required amount for expenses, a Revenue officer may, subject to
in this behalf by the Local Government, ascertain and record whether
or is not a land-holder’s private land.
(2)

Notwithstanding

anything contained in any

agreement or

rules made
the land is
compromise,

or in any decree which is proved to his satisfaction to haye been obtained bycollusion or fraud, a Revenue officer shall not record any land as a land-holder’s
private land,

unless it is proved to be such by

satisfactory

evidence of

the “nature

described in section 185.
184.
When a Revenue officer proceeds under either section 182 or section
183, the provisions of sections 166, 167, 179 and 180 shall, so far as may be, apply.
185.

When

in any suit or proceeding it becomes

whether any land is the

land-holder’s

custom and to the question

whether the land was

specifically let as private land
and
- produced, but the land shall be presumed
shown.

private land,

necessary

regard

to

determine

shall be had to

local

before the first day of July 1898

to
any other evidence
that
may
be
not to be private land until the contrary is

Provided that all land which is proved to

have

been cultivated as private

land by the land-holder himself, by his own servants or by hired labour. with his
own or hired stockfor twelve years immediately before the
this Act, shall be deemed to be the land. holder’s private land.

1 See pp. 190—192,

commencement
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entry in the record-of-rights

LAND

relating to the

.AGT,

land in respect of which the

suit is brought.

(2) In deciding such suits the Court shall have regard to the entries produced
under sub-section (1), unless such entries have been proved to be incorrect, and
when the Court passes a decree at yariance with such entries it shall record its
reasons for so doing.
(3) No fees shali be charged for the grant of certified copies of
record-of-rights required for the putpose specified in sub-section (1).

entries

(4) In the case of such suits, the following clause shall be deemed
added to section 54 of the Code of Civil Procedure as clause (e), namely :

in a

to be

(e) In any suit to which section 203 of the Madras Estates Land Act, 1908,
applies, if the certified copy therein mentioned is not annexed to the plaint, and
the plaintiff, on being required by the Court to produce it, fails to do so within the
time allowed by the Court.

204%.
(1) The District Collector may, by written order, distribute, in such
manner as appears fit, any business cognizable under this Act by any Collector or

other Revenue officer in the district and by likeorder he may withdraw any case
pending before such Collector or other Revenue officer and either dispose of it him-

self, or

by

written

order

refer

it

for disposal

to any other

(2)

Collector or

:

officer in the district,
The Board of Revenue

shall

haye the like

Revenue

powers of distribution,

with-

drawal and reference in respect of all District Collectors and, notwithstanding any
order of the District Collector
subordinate to him,

passed

under

officers

205.

The

Board of Revenue

sub-section
:

(1), in respect of Reyenue

or the District Collector may call ior the record

of any proceeding before a Revenue officer from

whose decision no

appeal

such officer appears to have exercised a jurisdiction not vested in him

have failed to exercise a jurisdiction

so vested,

or while

acting

lies,

by law,

if

or to

in the exercise

of

his jurisdiction to have contravened some express Provision of
law affecting the
decision on the merits, where such contravention has produced
a serious miscarriage
of justice ; aud the Board of Reyenue or the District Collector,
as the case may
be, may, after hearing the parties if they attend, pass such
order as seems fit.
206.
The Local Government may invest any Revenue or
Judicial officer:
with all or any of the powers of a Collector, for any local
area, in respect of all or

any classes of original

suits or proceedings

instituted

under

this Act,

and

may.

withdraw such powers, and the decisions passed by such Revenue
or Judicial officer
shall be subject to appeal as ifthey were the decisions of the
Collector who would
have taken cognizance of the suits or proceedings
if the Revenue or Judicial officer
;
்
had not been so invested.

207.
The Local Government may appoint an officer in addition to the
District Collector, to exercise all or any of
the powers of a District Collector under
this Act.

208, In the scheduled districts of Ganjam and Viza gap
atam the agent to
the Governor, and in the scheduled district of Godavari 6 he Govern
ment Agent,
shall for the Purposes of this Act he the District Collec tor,
aud the Assistant
Agents in these districts shall for the Same purpdses be Collecto
rs,
Se
ae

—

(9)
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(8) Persons entering the apartments of women for forcing open the outer
doors of dwelling-houses contrary to the provisions of this Act shall be deemed to

have committed house-trespass

within the meaning of the Indian Penal Code. General Right of Suit.

213.
(1) Any person during himself aggrieved, (a) by any proceedings taken
under colour of this Act, or (8) by neglect or breach of any of its provisions, shall be
at liberty to seek redress by filing a suit for damages before the Collector,

(2) This section shall not be deemed to bar any right of
Court in any case not taken out of its jurisdiction by this Act,

action in a Civil

(3) Provided always that any person who files a suit for damages under
sub-section (1), shall not be entitled to file a suit in respect of the same cause of
action before a Civil Court.

~
21%,

Agent of Land-holders.

(1) Any act, appearance,

which is required or authorized

or application

before any

by this Act to be made or

may

be made or done also by an agent empowered
authority under the hand of such land-holder.

(2) Every notice required by this

Act

to

in

Collector or Officer,

done

by a land-holder,

this

be served’ on

behalf

by

or given

written

to a land-

holder shall, if served on or given to an agent empowered as aforesaid to accept.
service of or receive the same on behalf of the land-holder, be as effectual for the
purposes of this Act as if it had been served on or given to the land-holder in-

person,

(8) Hyery document required by this Act to be
holder,

may

be

signed

or certified

py

an

agent

of

writing in that behalf.

signed or certified by a landtheland-holder authorized in

Rules under Act.
215. The Local Government
consistent with this Act—

may,

after previous

publication, make rules
:

(1) to regulate the procedure to be followed by Collectors and
in the discharge of any duty imposed upon them

such rules confer upon any such officer—

டட officers.

by or under this Act, and may

by

(a) any power exercised by a Civil Court in the trial of suits ;
(b) power to enter upon any land, and to survey, demarcate and make
a map of the same, and any power exerciseable by any officer
under
(c) power

to

the Madras Survey
cutand

measure

thresh

the

and Boundaries Act, 1897 ; and
crops

on

any land

and

the produce, witha view to estimating

the

weigh or

capabi-

lities of the soil:

(2) prescribing
where no form or mode

forms and

the mode of services of notices

under

this

Act

is prescribed by this or any other Act;

(3) as to the procedure to be followed in applications under this Act
(4).as to the fees, costs and .charges to be paid for the purposes
of this Act:
(5) for the use of threshing floors, cattle-stands, village
sites and other lands

set apart for communal purpesesi:

us
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GnossaRyY.
Tt bears the proportion

Ali Silavu, The expense of preparing gardens.
20

of

to

cent

per

the

of

trees

which

makes

over

land

valuation

established

18

settled in making the kuwkkkanom.
Ansapathram, A deedunder
money

borrowed,

which

the

Jenmi:

gives to the Jenm

the purappad or residue of the patiam.

Immemorial waste.

Anadi Buyjaur,

an

account

of

the

estimated

crop

value of

the

of

shave

ryot’s

Anchara-Jabita, Bstimateof each

probable

of the

or appraisement
Anchana: Anchina, An estimate
amount and value of the crops on a field.
crop;

fo

pays himself the interest and

and the mortgagee

kept

by

the

the

village

accountant.

Aphalam,

A tree past bearing.

Aravada Mera, Emoluments

of

village

extent of cultivation, either of

servants

all classes

calculated

on: the

of lands or of wet lands

alone.

Arenashti, A contribution levied for the purpose of making good certain losses incurred by Government.
The tax is said to haye
‘been analogous to the existing license tax. |
Ari-Mera, Certain

perquisites enjoyed by some of the village servants:

Asal Jama,The original rents with which the lands were first chargedin the books of the emperor, exclusive of all. additions made
since by Government.
Atiukal Pasanam, River fed-irrigation.
Altuveppu, Plantations bordering the seashore

ee
and rivers.

Ayakat, An account of the total land belonging to a village, including
houses, wells, etc. and particulars ofits distribution and conditions
to be kept by the village accountant; the wet land is the nanja
ayakat ; the ayakat of a tank is the web landirrigated by it; the

word is sometimes, though incorrectly, used
water—spreadof the tank.
a
Ayanaya:

; Ayan

to designate the:
hee

Ayasaya, share of the crop paid to village servants.

Jama, The regular vent or taxon the land; the proper collections.

Ayilwar, Subsequent or recent} ‘Ayilwar nana means wet lands recently (or at any oe since the faisal) converted into’ such’ mom aN
land:
Agmaish;

Estimate of the crop
¢
while sagas made ட்

' revenue officer, —

wl

ள்

்
08
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GLOSSARY.

Cherakkal,
Cherlabham,

Gand appropriated for the support of Rajas and
The

temples.

profit of the earth or soil: the cultivator’s share.

Cherujanmam, The hereditary right and perquisites claimed in their
respective villages by the village astrologer, carpenter, goldsmith,
washerman, barber, etc.
_ Chikat Puludi,
sown.

Waste

lands

which

have

been

ploughed,

but

not

Cowle,
The document granted by the collector, proprietor, or receiver
of revenue to the subordinate payer of the revenue, or the actual
cultivator,

stating

the terms of the

agreement

and

the

amount

- to be paid, and securing him against further demands;
it frequently implies also that the contract or lease is granted on fayourable conditions,

asin

the case

of the

cultivation of

waste lands,

for which a remission of rent is granted for a given period by a
cowle; in Malabar applied to a grant by Government authorising
the grantee to cultivate wasteland.

D
Damashi,
Proportionate distribution;
money allowances
monigars and karnams in lieu of service inams resumed.

paid

to

Devada Tirwa,
The name given to the assessment one and a half
_ times the dry assessment, charged in certain places on dry lands
in which wet cultivation was made by means of wells.
Devasom,

Temple property ; temple.

Dittam Banjar, Land left waste out of the dittum or extent agreed upon
to be the ryot’s holding for the year.
Dumbala, An order for giving up the Government share of the produce
to the cultivator.
Durmati

Chitta, An ancient (A.D.

1801) account for each warg showing

the amount of seed required to sow ib, the assessment due thereon,
and the rent produce (hutwali).

Es
Tinak or Inak, A certificate from

mortgagor

oe
to mortgagee,

or vice versa,

announcing the transfer of his interest in the property.
Evi, A large reservoir or piece of water, partly
purposes of irrigation.

artificial, constr ucted for

Hyrewarry, Some deduction mane in favour of non-resident ryots, so as
to put them on an equal footing with the ryots of the village in
i
‘which the lands they cultivated were situated,

|
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GLOSSARY.
Kolamkorvai, Land cultivated with paddy in the bed of tanks, just
without the limits of the waterspread, the cultivation within the
limits of waterspread being prohibited.
Kolapiramanam,

A statement of the whole

extent

and of the divisions

of a village and its lands, whether cultivated or waste.
Kollai, Dry soil, high ground not capable of artificial irrigation: a back-yard or, rather, an inclosed

piece of ground belonging to one of the

proprietors

whether

ofa

village,

or

“not

continuous

to

his

dwelling, ©
Kollaipayir,

Corn growing on high ground,

Kollanubham, The cultivator’s profit. after deducting expenses
ன்
the name Vittw valle or charges of cultivation. This is generally
supposed to be a third of the gross produce.
Kolunavan, An occupant of land, other than the original hereditary
owner, holding by lease or mortgage and under particular circumstances

having

the

opportunity

tenure into permanent

Kudimajenmam,

of

converting

his

temporary

one; « tenant, a lease or mortgage

holder,

A tenure under which a nominal quit rent only is paid.

Kudimaramat, The customary
“repair of irrigation works.

labour

rendered

by villagers

for the

ப்பம் The share ofthe cultivator.

Kudiyan, A cultivating tenant.°
Kudiyankur, Cultivator’s share. .
Kudiyirwmappadu, A muri or document by whicha Jenn who sis
_ entitled to receive a porappad from a mortgagee assigns over the
payment of

ib to

a third

person

from. whom

| he

nas

borrowed

money.
Kudiyirippu, A consideration of 2 fanams

aioe ள்

the

land: tax

a tenant used to pay to a proprietor for land: taken” for ‘building
alone; the payment was made as a taken of fealty tothe Jenmi; 5

theland taken was used
Kulgootason,

Tn ‘Tinnevelly,

for garden as well ag for building purposes.
a fixed

sum

for

which’ பச

land

was

ae pits

and

- given up.
Kulikur, The share to which OS tenant is*entitled for
planting trees.

Kulisothana, Forming an estimate: of the a of Bi ficld i: ae
>.
‘eusting the crop.on a certain plot in each field and. threshing and
measuring the grain; -in the. Ramnad zemindary, ib: is done by
cutting the crop oma plot of two koles by two koles,
-

GLOSSARY.

402

Kuppa-Anchana, Estimate of the produce
gathered, but before it is measured.

of field after

the crop is

Kuppadam, A portion of the produce of the taxable land in a village,
payable to the mirasidar after the grain is thrashed.
Kushki, Dry.
Kuttadan, A species of paddy
Palghat District.

sown

within

the

bed

of tanks in the

Kuttikkanakkola, A kind of memorandum or register written upon the
karimbana palm or palmyra leaf, in which is recorded the Janma147478 pramanams or deeds with his tenants and the amount of |
the pattiam share.

Kuttinellu: Velinellu, Hedge grain; a contribution formerly made by
Jenmakars for keeping up fences against cattle.

M
Majal, Land capable of producing annually
rice and one of other grain.

two crops of rice, or one of

Majare, A hamlet.
which depend solely on falling vain for irrigation.
property of
Melkkoyma, The right the sovereign power possessed over
others.
in
was
which the ownership
Manavari,

Meni

Lands

Vilachchal, Gross produce.

assignee’s share.
Melwaram, The upper or Government or Government's
of paddy is capable
Modan: Punam, High lands where a particular kind
of being cultivated,

and where

the oil plant

and

millet

and toor

are also planted.
Mogaru, Wet land
' ‘besides.

growing one paddy crop, sometimes
்

one

grain crop
:

which cultivation ©
Molamal, Certain limit in the bed of the tank within
is prohibited,
and owners of
Moturpha, A tax formerly levied on artisans, shepherds,
shops, looms, oil-mills, furnaces, indigo vats etc.
Moyinzabtia, List of revenue office establishment.
a bond, a deed ;it is
Muchalka, A written obligation or agreement,
on the part of the
covenaut
commonly applied to a counter-part
rates of assessthe
to
proprietgrs or cultivators of land agreeing
_ ment imposed by Government or land-holder.

GLOSSARY.

Mudaipunam,

Old cultivated ground.

—Mujara, Remission granted to ryots for adverse
Mulluvalli, same as Ali Silavu, Thorn expense;
care of plantations.

seasons.
the

ட

expense

of taking
்

Mul Patta, A formal title deed granted in the early years of British rule
conveying to the grantee full proprietary or muld rights within
_ certain specified boundaries,
Mun: Nalw Meni Nilam, A paddy field requiring only
seed and capable of producing three and four fold,

one

para of

N
Nalubhayam, The four products, applied to the produce collectively
the cocoanut, the betel-nut, the pepper, and the jack tree.
Nanja, Soil that is fit for the cultivation of rice,

irrigation, and hence

commonly termed

of,

admitting of artificial

“wet

ground orsoil’’ in

contradistinetion to punjga or dry.
Nanja Taram Punja,: Nanja Seikal: Nanja Mel Punja, Wet land like
dry ; wet lands which are not fit for paddy cultivation for reasons
. such as the high position of the lands with reference to the water
level of their respective tanks, and their consequent inaccessibility
to water etc, those lands being therefore cultivated with dry

grains such as raggy ,cholam, ete.
Nana

Vanpayir, Wet land cultivated with
Vanpayir.

certain special crops called

Naphargati, Individually ; man by man; the naphargati
that which shows the holding of each pattadar.

account

is

Nattam, That part of the village lands on which the houses of the
mirasidars are built, as distinct from the lands attached to the
village ; a village, specially one inhabited by Sudras,1 in பப்பி
ட
to an agraharam one inhabited by Brahmans.
Nattankal, A bed or part of a field kept moist in which the rice is
- sown for the purpose of being transplanted when itis grown up.
Nattu, Plants thickly sown for the purpose of being transplanted.

[தது Terige, Ground tax charged in bazaar sites and streets in large |
Eye of this tax does not give a proprietary.
villages or town.
right.
:

Nettikatt; The crest of-a bill adjoining cultivation;

"a hill,

the watershed

of-.

—
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GLOSSARY.

Nikuti, Land tax payable in money introduced by the Mahomedans.
Nilavw Anchana, Estimate of the

produce

of a

field before

the crop

is cut.

Nuzzer,

Nazarana,

Literally

present

a

a

irom

especially

gift,

or

subordinate to a superior; but the term was more particularly
applied to sums received as gratuities although in fact exacted by
the State as fees or fines upon an assignment of revenue to an
individual, or an

or

appointment

succession

to

other

a jagir or

possession although hereditary; premium.

0
Obbadi, Treading out corn; threshing by means of cattle; generally used
to denote harvest.

Olugu, An account kept by the village accountant of the
and extent of fields composing a village.

measurement

P

in cer-

Padakanikat, A tax paid as a present to the landlord by ryots
tain villages in the Ramnad zamindary on punja lands,
Padugat, Land in the bed or on the
for rice cultivation.

banks of

especially

ariver,

fit

Paimali, Lands or crops destroyed by the marching of the troops; compensation for damage done to standing crops by the passage of
;

troops.

denotes

It
Paimash, Land measurement.
British.
the
ment made by
Palankatchi, A tax paid
the ryots therein.

commoutly the first settle-

as present at a certain rate per village by all

Palliyal, A low vice land; a piece of ground upon which paddy. is
grown so that it might be transplanted afterwards into a nana
field.

Panchamati, An estimate of the loss on paddy fields from want of care.
when

the

landlord’s

share

is

because it is usually estimated

taken

in

kind;

by five people.

Panibuditi, Lands which have been submerged
he breaching of a tank,

-

it

is

so

called

2

by excessive rain by

~
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GLOSSARY.

Betel vine cultivation.

Panmala,

Para, Ten of the measure

next in quantity to it,

that

is

ten Idangalis

It is nearer

or Dangalis, whatever may the quantity of the latter.
.
to the maracal than to any other measure at Madras

ary to sow
Para of seed land, The quantity of seed necess

extent of

an

land.

Dry land as opposed to wet land.

Paramba,
Parari,

vyot who

A

has disappeared

from a village.

Pasivari, Tax on fish caught in ponds.
Patla, Wet land submerged during the heavy rains of the early months
crop
of the monsoon, and therefore growing only one paddy
annually.
and

specially

used to

wet lands under wells.

denote
Peishcush,

irrigated

artificially

Chal, Lands

Pattadapac’

by

payable

The rent

the owners

of permanently

settled es-

tates to Government.
The
Peshkar, An agent or deputy; a subordinate revenue ட
proterm is not now applied in ryotwari tracts, but is retained in
;
prietary estates.

Podukal, Land which has been assessed, but is not in occupancy,
Polichelettu, 1, Renewal of a lease,
on the occasion.

Q. Fee paid toa proprietor

Pulti, Outturn estimate, made by village officers before across In the
Ramnad Zamindary pulli is made by what is called kulzsothana
Punja Baghayat, Garden cultivation when

crops on

Punja Mel Nanja, Cultivation of wet

Dry

Punja Taram Nanja,
tivated

Puna Tinwa,

with

sweet.

land assessed as wet from having been

cul-

Special
potato,

fixed on dry lands.
products
ete.

as chillies, brinjals,

such
:

Punja-Varavu-Nanja, Punja conyerted into wet,
59

lands classified as dry.

crop.

Assessment

Punja Vanpayir.
saffron,

a wet

made on punja land.

:

tobacco,

—

GLOSSARY.
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R
Rekha or Shist, Land tax or standard rent imposed on wargs by ancient
Hindu rulers of Canara.
Rivaz,

A custom

or mamool.

fiiyayat, Abatement of assessment.

5
Sadirwarid, Contingent expenses; incidental village expenses; charge
formerly levied on the ryots for supplying the public kacheri
with ink, paper, oil and the like,
Sagubadi

Dittam,

Statement

of the lands settled

to be cultivated in the

course of the year if the season permitted ; settlement of or order
for cultivation.
oii
al

Sanubogattar, Chief tenants.

—

Sarasari, Average; in Canara the term is applied to the settlement
of 1819 A, D., based mainly on the average of collections during
the first few years of the British administration of Canara.

Sarasari Chitta, An account in which the sarasari settlement is re-|
corded, together with all subsequent changes in the assessment.
Also notes of any

surveys,

or

valuations

or

inspections

may from time to time have been made.

which

ன்

Sarkari Gudde, Poramboke, or waste at the disposal of government.
Seikal, Land made fit for cultivation, or cultivated lands. generally,
Shamil, Extra assessment added to shist by Mabomedan Governments
in Canara,

Shavi, Withered crops.
Sivadayam, Miscellaneous revenue:

. Swarnadayam, Rent or reyenue receivable in money,

T

Tadal punja, High

land ineapable of irrigation.

Laffril, A kind of extra contribution which
suo motw to impose on the villages.

the

Takavi, An advance made by
ணப ட
to
' digging wells and other agricultural படட

Tara, A village.

not in kind,

5
or

officars

used

‘for seat grain. =
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‘GLOSSARY.

Taram, Sort, kind or class, specially applied to classification

of soils. —

Taram

land

Kanmi,

A reduction

divided.
Taram

of

the

tarams

into which

the

was

;

Tivwa,

Assessment

assigned

to a particular class of land.

Teazgari, A deduction of assessment allowed in the
by Mahomedans and Brahmans.

case of lands

held

Tervige: Terike, A written lease, or a paper containing an account of
the periods when instalments of the taxes are to be paid,
Tharao, The assessment of the settlement in 1819 A.D. in Canara.
Lhart, Wet or irrigated land.
Tirwa Jasti, An extra rate; generally a charge for water, when
to land which has been classed as puja or unirrigated.
Tivwa

Kamm,

Remissions

granted

on

irrigable

Jands

cultivated with

-a dry crop, but which otherwise would have been
Tondivaranr,

taken

left waste.

The share of the cultivators in the divisions of the crop.

Tundupilli, The estimate of the grain
village.

produce.of asmall

்

Tusikanom,

part of

the

:

The fee paid to the writer of a new kanom.

U
Ubhayapattom, Lease of rice fields in South Malabar.
Udavaram,

;

The whole of produce of land.

Ulkandayam,

Land the assessment of which

is not paid to Government,

but to some other person.
Umbalavari,

A separate tax

levied

other village officers whose
the permanent

from

landed

karnams,

manyams

settlement been resumed

are allowed instead 5 or

10

per

cent

by the

Sirear,

melwaram

the

of paddy

falling to each share being

cular original landed manyam.
Urallan, Trustee of an endowed temple.

various
in

of

villages

proportion

and

from before

of

(exclusive of the quantity received on account
derived by the Zemindar from the

ambalagars,

have

and

who

paddy

swatantrums)
the
to

quantity
the

parti-
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1838
183—184
192

——penalty for collecting illegal cesses
——relation with trespasser
—— position of, with regard to Soares
Lease
——definition of,
as

lands in an estate
்
:

—— presumption of permanency, when
—— eyicGence showing permanency

eee

~-— effect of forfeiture clause
——no. right of re-entry when no words
and heritable tenure |
——for terms of years
——year to year
——at will

6
are inserted in

——-registration of,
pot
-——what leases are registrable
a
——-consequences of non-registration
—— agricultural leases, what are
——when leases begin to operate
——present

possession

not

>,

a

650
permanent

200
201—202
201— 202
்
902
408-804
204— 205
205— 207

்
ose

- 207-909

necessary...

——for immoral purposes
determination of leases
es
——limitation against landlord
ட a lease for term is
—
”
in the case of a tenancy at sufferance...
—
ல
from non-payment of rent
—
ae

—

eee

cee
outstanding

acquisition of qualified ownership by ...

— construction of, ...
——meaning

—

ழ்

woe

0

of mokurari,

:
istemrari

saswatam.

ee

kayam patta

=

—
Bs
enranraikkum
Lease for a term of years
——rights

—right

of lessee

of lessee to minerals

aoe

oF

——known as vaidageni in South Canara
Lessee
rights of
——to accessions
—— to encroachments
ee
—— to

ayoid the lease when

property

to make repairs and deduct
——to make other puyments
—to

remove structures

—to
——to
duties
to
——to
——-o

emblements
transfer
of
make disclosures
pay rent
restore the property

——to maintain boundaries

209
209
209
220 226
226997
227
228
228
242
249-949
243
243
243

- 901-209
201

aa

914
214-216

கண்டச்

the cost from rent...
:

ado

a

198
198—199
199
200

woe

mee

coy

ee

216
216
216
216—218
218
218
919219
919, 220
919
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220
220
220

—-—to give notice of encroachment to the lessor
——not to commit voluntary waste..
——not'to build

Lessor
duties of
——to disclose material defects in the property leased
——to deliver possession
——to maintain lessee’s possession
——rent suspended when lessee evicted by title Dermat

——but not mere trespass by stranger
——lessee not liable to pay rent when eyicted by,
——the same rule applies when lessee is evicted even from part by the
lessor
Limitation
——no, against government in resuming inams
——in the case of other grantors,
——against landlord, when a term is outstanding
in the case of a tenancy at sufferance
——in the case of agricultural leases
no, by tenant against landlord, in Malabar ile
for improvements is paid
——from non-payment of rent
eels
wee
—— acquisition of limited ownership by
aes

209-210
210—211
alge Qt
919
912
918
213—214
160
169
926-997
227—228
228

ன கட
228
228
228

Maintenance grant
——nasture of
construction of
—— obligation to provide tnaintonanes how டட
——right of reversion in an absolute grant invalid
——presumption in,
——right of grantee to minerals

Major inam
Malabar
no presumption of government
property in land in

ee

1:19.
119-120.
120
120—121
121
121
104

over waste in

25
35—36
35
35
35
36
36
36

~

hereditary rghts to land known

2as jenm

—their holders thereof as jenmi, jenmakaran or cauiatalan
——revenue levied in first under the Mahomedan government
——Sir Charles Turner on property in,
——policy
of government as regards property in,
——jenmi’s power of disposition

Malabar Land Tenures
——the features of
——the yarious
3
——meaning of certain terms aged in
i

244
244—259
252
45

Manavadoo village ...
Manyam,

see INAM

-Melkanom or melcharp
Melpattom
Merger,
-— determination

of leases by Merger

255
245
rrr

the

220—221
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——

ryotwari proprietor’s right to...
zamindar’s right to
—inamdar’s (enfranchised) right for

—

us

—-right

(unenfranchised)

right

aa

—— lessee for term of years
Minor inam

84-60
104

|
to

2
See

eo

Mivasi

201

104

introduced by the t term

eae

20

Tenure

Meaning

of

——difference between, and
ர்க் டட
ணை
122 1100
422011
——Vellalar settlement in Méndammand alae
——views regarding it
division

of

mirasi

villages

hey த ரக்கா

vadiky, in the districts of Ramnad,

எட

and

forms of holding of mirasi
ட
a
samudayam or pasankarei
7
palabhogum, atchandrarkam or
aa
ekabhogum or ejaman gramam
Samudayam properly so called or Pasankarei,

Palabhogum,

Atchandrarkam

45
45
45
46—47

பப்ப

—— Kareiyedu, -

——

29
29
30
30
30
30
40—52
40
40
43
43—44
ட
டதத

டக

Madura and Tinnevelly

———manavadoo villages,
——karay village,
னை
—
—

121
200—201

(5,

Mirasi, Mirasidar,
ee TAMIL DISTRICTS,
——Meaning of
——known as kaniatchi and
டட before its ரகர
——-as kunbava in Tangore
oa
introduction of the term, in the
ப்ப
டட
——1its meaning there
misconception

or பார்ட்.

——ekhabhogam or Bjaman gramam

—— Special privileges of mirasidars of Chingleput,
——Tunduwaram and Swamibhogam,
——imirasidars’ present position,
—
5
right to waste

46
46
47
47
48
48
48
49—52

Moggu,

Motafysal

System,

Mouje village,

95.
54
104

ais

ae

ம்

108

to, under maintenance grants
of permanent lessee to,
ae

—right

«4

ப

ears

Mukhasa,
——meaning of,
ad
னை
—— different kinds of,
——meaning of, in other places
Mulgeni, known as kayamgeni and nigdigeni |
meaning of,
——imulgeni leases granted for
தப ப
known
——incidents of,
division of, into nair and shud
ப்ச்

185-196.
136

136
228,

as ardhamulgeni,

229

929°

229

929

477
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——meaning of nair mulgeni
——mieaning of shud mulgeni
——rights of mulgeni tenants
——no presumption of,

Muli warg
Munpattom, Ma lapaear

sae

eee

or

222

sea

330
230
230
383
245
107
- 229
108
229
258

ei

ட்டா

Muppatika-badi

Nair mulgeni
Nelkuttagai
Nigdigeni
Nirmudal
Non-Occupancy

ryots

—— who are,
—ejectment of.
——right of, to compensation

on

188
188—189
190

பன

Occupancy Tenure
—acquisition of occupancy right
by ryotsin possession of ryoti
land
——under a land-holder
——incidents of
ம.
non-liability to
டம் otherwise gn
as provided
”
by the Estates Land Act
3
heretability and transierability

use

of

the

land

without

impairing

its value

|

to make improvements
improvement

peeved

to make temporary improvements
non-liability to enhancement

of rent...

ae

right to demand pattas

—to
—-to

ன்

right to exclusive possession of the crop

ee

5

to repair irrigation works

Se

division of the holding
relinquish

noe

ne
Sots

1/9--182

179,182
179

for

agricultural purposes
——right to trees
to have evidence of

176—177
117

aes
2

179
180
180—181
181
181
181
181
181
182
182
182

Old waste
tyots

of

ச

189—190

ம

54

Olungu System
Ooshr,

See KHIRAJ

Otti
——definition of,
; —characteristies

of,

Ana

— enforcement

of the

——loss of the right ..
Ottikumpuram
ரஷி

Palabhogum
~
Palayams, unsettled
61

ae
லு of pre- onion

;

பப்ஸ்
ம்

pee

ட

as
ன

tn
ம்

Gast
ae

2
aes

ம்

ன்
aa

ன்
me

256
256—257
257
257
258

47
86

[ption
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——ryotwari lands known as taraf, sirkar, ayan or Government
——proposals for fixing permanently the assessment under,
ve
——not carried out ...
——Government of India’s decision heren tie?
es
——-present settlement for thirty years
——assessment levied by virtue of Sovereign னப

lands.
த

reals
aoe

59”
ப்

——suits regarding-assessment
——person with whom Government enters into direct
known as ryot
50)
—— issue of patta when first put பஸ possession of land
pattadar’s rights, See PATTADAR
aoe

—rights and liabilities of Government
Samudayam
' Sanad Inams
Santhathi Brahmasvam
Sarva Inam
ae

PAGE,
58
58
58
58—59

relations

is
net
ee

A

59
59

set

ae

Saverum lands

59
60
60—64
64-69
46
105
247
105—106
70

Separate Registration.
——of

80—82

alienated portions of permanently settled estates

Service grants
—— origin of
——division of, into 4 classes

——(1)

private or personal service ayaa

——,,—— principal kinds of
——,,—— other kinds of

——(2)

oe
டு

grants for public service

——,,—-desabhandham inams
——,,—— other kinds of

Bs

aie

ees
moe

ae

——(8) Village service grants
as
——jurisdiction of civil court in respect of
——(4)

aoe
ses

;

wee

oa

12

Religious service grants

132
132
152—138
132—136
196-188
189-181
189-140
140-141
141-150
152—156
150-151

Shivaijama grant,
——nature of

oo

Shud mulgeni

ss

Sikka Sanad,
South Ganara.

er

——property in

nas

‘
;

eae

See

a,

oa

He

Re

cae

ote

(ல

ப

Se

ng

ப்

ல

——proprietors known as wargadars,
ரிக கட
or mulgars
...
-~-—muli, mirasi, kaniatchi, swastium and jenmakari tenures various
names for the ancient proprietary rightsin land recognised
by various authorities
aot
me
eee
——Sir Thomas Munro on its characteristics
——meaning of warg
ane
oy
of wargadar |
SoD
+—division

ae

Res

——

...

of kuduthalathar

eS
aoa

of warg into muli warg and geni or sirkar-geni warg

—— meaning of mulawarg
——
,,
of walawargadar

,,;

420
nes
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...

ம்
;

Ben

elo

ப

a

65
990.
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——meaning of geni or sirkar-geni warg
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meaning of kadim warg
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one
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——division of warg into bharti, and kambarti
——division of kambarti warg into vaida, board sipharas and tanili
——kumaki

lands,

what

are

--:

Bee

——kumri cultivation, what is
——mulavargadar’s right of disposition
‘ie
aoe
———Permanent tenancy in, known as mulgeni, kayamgeni, nigdigeni...
—— temporary tenaricy in
fae.
:
vas
zo

34
34
34
34
34
34
34
34
34—35
35
35

998—999

232

Sovereign
— entitled only to reyenue -on cultivated Tends according to Hindu

eee

ots

——grant by, conveys only his
Srotriyam
«ae

ee
eas

tes

Sudda

inam

--:

mes
oa

Swamibhogam -

aes

ae

a
tee

Ag

Sukhavasi tenant
Surrender
——of leases
—— effect of

ட்ு

...
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see
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eee
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ea
aoe
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Tamil districts
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2500
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