

















INTRODUCTORY vii

declared that both these objects would be

frustrated by a free Press.®

~ We of to-day can of course easily see

Sir Thomas Munro’s fallacious conclusions

were natural to the apprehensions of the

times in which he lived. They are similar

in character to the fallacies that fetter

England from following a more liberal and

advantageous military policy in India.:
Another hallucination of that period was

that a purely subject country like India

frad no need for a free Press, that being

only an institution belonging to and an in-

strument wielded by a people who govern

themselves. While Sir Thomas Munro was °
filled with the fear that  free Press would cor-

rupt the native army, the Court of Directors

‘argued that a free Press was the organ of a

sél{-goveming democracy, the ‘accompani-

o 'Ihere are two xmportant points,” wrote Sir Thomas
Mnnm * which' shonld always be kept in view in our
. ad ministration of affairs here. The first is that our

gseiversig 7 should be prolonged to the remotest pos-
}sible penbdandthe second is that whenever we are
E oblxgé‘étorés_ig’n‘it we should leave the natives so far

igihprovgd from their connection with us as to be capable

azf m afﬁee or at hsst a rcguiar Governmem













INTRODUCTORY xi

be different from what were so ably, so sin-
cerely and-yet so plausibly put forward by Sir
Thomas Munro? A free Press has now
become more necessary—not only because
appetite increases by eating—but because to
deny a free Press to India to-day would be a
folly, whereas eighty years ago such a denial
would have been the exercise of a too cauticus
discretion. To-day, the complexities of ad--
ministration are by far tco numerous foc be
efficiently coped with without taking the
people with those who have to govern the
country ; and to try to take the peeple
without a means of knowing their mind, is as
trying to take a person gagging bis
mouth and fettering his feet. If we shall just
try to imagine the state of this country with
1o such institution as the Indian Press, but
with schools _and colleges at work, withx
western literature and ideas propellmg the
life-blood of the country, well, every day, the
authmtlttes wﬂl by sheer wcxght of i ignorance '










xiv TEX PRESY UNDER THE PREME ACT

established factor. Of course that freedoya
will and must be utilised increasingly to the
detriment of the bureaucracy; but by ne:
sicans to the detriment of the true interests.
of Great Britain. This however is not 'a
<ircumstance that ought to subordinate the
press to the executive in India. For, if th:at
should be done, they who do it cannot by any-
‘means stop with one such backward step
zlone. They will have to take other back-
ward steps also, may be one by one, may be at
intervals, but backward more and more there
£an be no doubt. In regard to all vital ques-
tions there can be but one principle ulti-
mately, whether we should go forward or
Begin to retrace our steps ; for repression can
be supported only by repression, thhdrawak
of an exercised right can be maintained only
by the withdrawal of other rights, until at
last—may be after a lapse of nmc—thq;re
can be nq more right to be withdrawn. That
isa hlstorlcal development of. Brmsh rule in




INTRODUCTORY xv

world, ~ If this is acceded to, the entire
strjuggle about the freedom of the Press in
India disappears and we revert in the position
of the Press to its being responsible to the
wovernment only through the established
judiciary of the land. If the fears of Munro
have proved baseless, if the hopes of
Macarlay and Metcalfe have proved well
fonnded, is' the consequence to be to prefer,
Sq years after, the baseless | :ts of the former
to: the well founded hopes of the latter ? That
is the standpoint from which the Government
of ' Lord Chelmsford in India and of Mr.
Asquith in England may be implored to
juc'ge of the merits of the question of the
Indian Press under the Press Act.

That Act, as will be seen from the follow-
ing pages, empowers the executive to demand
sec rrity without the intervention of a judicial
tribunal in the first instance ; empowers the
sam € executive to order a forfeiture of that
security, again without the intervention of a
court ; Ieaves that forfeiture practically irrevo-
cable on account of the “hopeless task ” that
: the aggrteved a.pphcaut to the































JUDICIAL REMEDY &

| security. But for this contact, the executive
will have to get into touch with the press only
through the intervention of a court of law.

- This intervention has been dispensed with,
and the provision for demand of security is
the instrument of control of the press by the
executive. When Pandit Malaviya moved an
amendment—the only crucial amendment
that was moved—“to make the order for the
deposit of security a judicial order” in regard
to the then existing presses, Sir Herbert
Risley quickly rejoined “this strikes at the
entire principle of the Bill” and declined to
accept it. Direct control, at its own initiative
was what the executive requjred and the Act
was designed to meet this requirement.

JubICIAL REMEDY

Turning to recourse to a court of law, it
is no doubt open to one who forfeits his
[ security the first or the second time, or to a
i pubhsher whose publications are forfeited
| ply to the High- Court to set aside such
within two months of the date of for-
\ spemal ‘bench of the Judges is
T the dlsposal of the application.
' , to be, acqm’dmg to







JUDICIAL REMEDY 11

that they should have so appeared to the
Government. If the appellant should under-
take to produce witnesses to prove that the
words did not leave any such effect on them,
the Government might undertake to cite wit-
| messes to testify to the contrary; and the
appellant necessarily goes to the wall with
one such witness so testifying. There are
negatives and negatives, negatives only in
form which can be proved by positive evi-
dence, as for instance, the statement that a
man was not at a particular placeat a particular
time. But there are absolute negatives—
which -cannot by any practicable means be
proved—as for instance—the statement that
an article cannot produce on any |person a
feeling of anger, resentment or contempt.
Such a burden being an impossible burden to
discharge, the appellant practically goes to a
tribunal that has no jurisdiction in the case.
 The Court seems to ask him, as he enters its
P rtais : “Can you prove a negatlve, an ab-
i “te negative—can you discharge such an
ible’ task? If not, we have no
terfere.” Not onIy Mr. Mahomed
L “‘ppellants can, in such a case,
Court without a stain—but without
% ef as well. In other
















16 THE PRESS UNDER THE PRESS ACT

to do, and that there was no way for the
High Court to call into question why such a.
joke should have been perpetrated upon it.
He has admitted (1) that ¢ the ability to
pronounce on the wisdom or unwisdom of
executive action has been withheld ; ' (2) |
that “ the two alleged checks on executive
action supposed to be furnished by the Act,
one, the intervention of the Courts, is in-
effectual ; while the other ” (the statement
of grounds for the order of Government
forfeiting a publication) “can be disre-
garded without 1mpa1rmg ‘the practical
effect of a forfeiture.” He went a step further
and observed with becoming judicial dignity
* it may be questioned whether =
semblance (of this jurisdiction)
Act provtdes


































NOT A PANIC LEGISLATION 27

of reform. The Reform Scheme was yet to be
finally planned and adopted ; any additional
repressive control of the Press would have
been then an uuthinkable demand on the
" part of the executive, when nothing had been
done to justify Morley’s accession to office or
to fulfil the expectations it had given rise to.
So, @ period of two years of considerable
stress and turmoil and of much greater unrest
than the two years that followed the enact-
ment of the Press Act had to elapse before
a general control of the Press could be esta-
blished by the introduction of necessary legis-
lation. When, however, the Reform Scheme
Pad been given effect to, and Lord Minto’s term
‘of office was drawing to its end, it was found
that the psychological opportunity had arrived
for enacting the law. In one of his speeches
Lord Morley once pointed out the peculiar
difficulty of reconciling two such institutions
as an autocratic Government and a free Press.
The problem of the Indian Government, he
seemed to think, was no more than this in
many of its phases. But, instead of reconcil-
g ‘the two, Lord Morley was prevailed upon
ve the difficulty by consenting in the end
ss being brought under the control
' executwe. Unfortunately, a tragjc
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‘non-existent. The grievances of the Anglo-
Indian community requiring agitation in
the press are few or none at all; and their
Jjournals are intended to interest those who are
directly or indirectly in authority here. A
few matters concerning the mercantile and
planting community uniformly receive the
‘best possible consideration of the Government;
they have rarely any occasion, even if they
should fail to receive such consideration, to
dincur the resentment of the executive, unless
they should set a gross example by their
criticisms to their Indian contemporaries.
On the other hand, their role is that of a
brake on the wheel of Indian progress,
or that of perpetual apologists for the siatns
-guo in administration. Time was when Anglo-
Indian Editors were ordered to leave the
country by the next steamer that left India
for Europe.* But those days have changed.
As Lord Curzon said in regard to non-official

* For example, Mr. Buckingham, Editor of the
.Cafkmtta Journal, which was suppressed in 1823, was
| ordered to leave India within two months for England,
| because he wrote that it was not becoming for a minister
cottish Church to accept the sitnation of Clerk of
onery of the East India Company., Mr. Bucking-
ssor Mr. Arnot was arrested and put om

‘Amys!up % e

























THE ROOT OF THE PRESS ACT 37

nobody need object if the quantum of punish-
-ment is to be enhanced or the nature of the
punishment should be varied, so that wrong-
-doing against the State may be quite
-efficiently deterred. But until one renders
himself liable to punishment by the sentence
.of a competent court of justice, one should
not be crippled, enfeebled, handicapped or
prejudiced in owning or managing a press
-or a periodical or in publishing’ a book.
Does this requirement admit of any com-
ipromise 7 We who are not simply under
British  rule, but consider ourselves an
integral part and parcel of that 'rule,
we can - deplore nothing more bitterly
-and nothing more sincerely than a loosening
-of the bonds that hold India and England
together. To us the real culprit in the press
.cannot be an object of welcome or even of
extenuation. But it is ridiculous that the
-entire press should on account of the likely
‘sins ‘of a probable wrong-doer, be held as
“ho e, or that the anarchical cnmes com-
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a Government. The Press Act enmeshes.
the entire press as an institution, on the
plea that at any time, a single member
of it may offend. It authorises security
being taken from every press to be started
and every periodical to be published. If
a Press prints sedition, and if a periodical
publishes it, let them be punished -under
the Penal Code and if necessary let
additional power be taken under existing
laws to confiscate any press that may deliber-
Ztely persist in sedition after successive
convictions, upheld by the highest Court of
Appeal ; or if a man is convicted of sedition as
publisher, let him be asked to furnish security
against a probable repetition of his offence,.
if a court of law should think it reasonable,
and should he wish to continue the
publication. In these directions let the
ordinary law be strengthened if necessary.
For, all this is compatible with a free press,
since a free press does not mean a press
immune from punishment. But it is certainly
incompatible with a free press if one can start
an organ of public opinion or work a prm‘tmg'
press only on furnishing a security at the
demand of the executive. Under the ofdinary
‘law, if security for good behaviour has to be

=) "‘.@,




THE. ROOT OF THR PRESN ACT 39

taken, it cannot be done without a judicial
proceeding, without evidence being adduced
.and a regular trial being gone through. But
iin the case of a press or periodical, all these
safeguards are dispensed with if the executive
.desire to do so. And in the case of every
new press the prima facie assumption seems
‘to be against its good character, as exemption
from security is only an exception to the
general rule. = The construction: is that
\every press coming into existence does
so only to be guilty of an offenca
against the State and therefore must
furnish security for good behaviour, if
«called upon, while in the case of every old
press, if the authorities persnade themselves
that it has transgressed the permissible bounds
of criticism, it must give security. In the one
«case, judgment on pure presumption of likely
guilt ; and in the other case one-sided judg-
ment ; in both cases action to be taken by
the executive only ; and in neither case hny
_effective judicial remedy !!
 The root of the Press Act is the power to
mand security by the executive; the fruit
ress Act is the forfeiture of the plant
achinery and of all securities furnished,
A e;exﬂer of the executme.,_la


































50 THE PRESS UNDER THE PRESS Aor

years of expenence, has the Press Act pre-
vented policemen being shot in the streets of
Calcutta or did it deter that most diabolical
crime—which we cannot think of without
shuddering and without a torrent of deep
resentment running through the frame—did it
deter that most awful crime?—the crime at
Delhi 1z months after the annulmentof the
partition of Bengal? The enactment of the
Press Act followed by such foul crimes must
have disillusioned Sir Herbert Risleyand made
himrevise his faithin the efficacyof the measure.
Sir S. P. Sinha is happily in a position to tal
the public into his confidence withot |
_tes‘ amt of office now. Of course it :
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can prevent anarchy. How can they prevent
‘ sedition ” ?—by preventing hostile comments.
—said Sir Herbert. How can you prevent
such comments ? By reserving power to come
down on a paper—This is the process of
argument that upholds the Press Act. But
what about the “ Liberal movement ” of which
I ord Minto spoke and the existence of which
no official can deny—but to which Sir S. P.
Sinha - himself can testify as one of the
Congress Presidents? to which Sir Harold
Stuart can testify as an avowed admirer of
Gokhale, the liberal Indian politician? What
of this liberal attitude in the press? The
official apologist says from liberalism to
sedition from sedition to anarchy—and as
weall want to root out anarchy—we shall bring
4 liberalism *’ under our control. But what is
liberalism 1in Indian politics ? but an attempt
to enlarge the dominion of popular privileges,
to reduce those of vested interests and to
criticise  “the excesses” of the executive?
Hence a direct conflict between political

ism and the executive must be the
~ plan of campaign against
inst such a conflict, however,

has. pledgcd himseif 5
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